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SUMMARY
It is stated in the article that France is one of the main beneficiaries of the system of protection of rights to geographic indications
in the EU. Active application of geographic indications points not only to effectiveness of protection of these rights of intellectual
property in France, but also to significant socio-economic motivation in realization of registration of such geographic indications. Main
features of protection of intellectual property rights to geographic indications in France have been examined. Problematic aspects of
judicial practice in the sphere of protection and safeguard of rights to geographic indications have been researched.
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Target setting. France is considered
one of the most important beneficiaries

only the effectiveness of protection of these ~ in intellectual
rights of intellectual property in France  shchuk, M.L

property: G.O. Andro-
Arkhypova, V.O’Brayan,

of the system of protection of rights to geo-
graphic indications in the EU. This follows,
in particular, from the number of protect-
ed indications of origin of the goods on
the EU level registered by the residents
of a certain country. Thus, France takes
the first place among about 5000 registered
geographic indications in the Community.
Basic amount of geographic indications is
given to wine, France has registered about
450 of them [1, p. 21]. Such an active appli-
cation of geographic indications shows not

and other countries of the Community, but
significant socio-economic motivation in
realization of registration of such geograph-
ic indications. However, it should be noted
that there are problematic issues of judicial
practice in the sphere of protection and safe-
guard of rights to geographic indications in
France.

Scientific and theoretical basis
of the present research have been made up
of works by prominent national and for-
eign lawyers and scholars as well as experts

M. Geuz, S.A. Gorlenko, S. Escudero,
Yu.M. Kapitsa, V.O. Kalyagin, M.S. Koval-
chuk, A.O. Kodynets, O.V. Kokhanovska,
K. Lakert, R.A. Maydanyk, P. Matelia,
V.M. Melnykov, O.P. Orlyuk, O.0. Ruzak-
ova, M.M. Sokolova, O.M. Taranen-
ko, O.0. Tverezenko, O.I. Kharytonova
and others.

The objective of the article is to do
research into the main features of the protec-
tion of rights of intellectual property to geo-
graphic indications and distinguish problem-



atic aspects of judicial practice in the sphere
of portection and safeguard of rights to geo-
graphic indications in France.

Main body. The Code of intellectual
property is the main institutional normative
and legal act in France [2]. Peculiar feature
of French legal regulation is the possibility
to combine protection of rights to geograph-
ic indications and a trademark of the subject
of economic activity. This process follows
from the option to incorporate characteris-
tics of a trademark into a geographic indi-
cation and vice versa. Thus, if a certain
trademark of some manufacturer has a good
reputation, is widely known in business
turnover, defines specification of product
marking a certain territory, there are no oth-
er manufacturers of analogous product with
corresponding specification and connection
with peculiarities of the territory, then such
trade mark can be given the same protection
as to a geographic indication. On the oth-
er hand, any manufacturer has the right to
register a trademark with a geographic
indication, if the latter does not mislead
the consumer about the origin and qualities
of the goods and does not use already pro-
tected geographic indication. Consequently,
all proper means of protection can be given
to a trademark, which includes a geographic
indication as a separate element.

Judicial protection of the right of intel-
lectual property to geographic indications is
provided according to the Civil procedural
code of France [3]. It sets judicial procedures
for the internal rules of judicial system. It is
also possible to define administrative pro-
cedures of jurisdictional organs for the pro-
tection of intellectual property rights to geo-
graphic indications applied within the limits
of registration procedure of these rights in
the EU and in the national registration sys-
tem of France. The latter are directed to
the enforcement of rights both of proprietors
and other people, who produce the goods
on a certain territory. In order to comply
with the rules and legislation on the use
of geographic indications, especially those
relating to wine and alcoholic drinks, there
is a strict system of control from the side
of state organs and individuals, associations,
concerned with conforming to fixed rules
of business turnover.

Problematic issues of judicial practice
in the sphere of protection of rights to geo-
graphic indications in France present a cer-
tain interest as well. However, it should be
noticed that in France, where indications
of origin of goods have been protected since

the end of 19th century, there exists a spe-
cial authority — National institute for origin
and quality (INAO), which deals together
with National institute of industrial property
(patent bereau of France) with the complex
of issues connected with origin of goods.
France is a party to Madrid treaty on meas-
ures for prevention and ceasure of use
of untrustworthy trademarks and geographic
indications [4]. It is a party to Lisbon treaty
as well as to more than twenty agreements
with other countries on providing protection
of its own origin of goods. Besides, France
could not avoid problems of almost the big-
gest violation of rights of its producers in
the part of illegal use of geographic indi-
cations (for example, Champagne — cham-
pagne, Cognac — cognac, Provence, etc).

The first problematic issue is excessive
procedural dispositivity of court’s realisation
of its powers to ban distribution of counter-
feit goods. In this context S.O. Gorlenko
states, that not only producers, but state
organs as well can bring an action to court
for an unlawful usage of origin of goods
and geographic indications in order to pro-
tect them [5, p. 14].

However, analyzing judicial practice
of France in the part relating to the realiza-
tion of rights to geographic indications it can
be concluded that the problem lies in extra
dispositivity of the process of detection
and prevention of distribution of counterfeit
goods [6], due to the fact that expenses are
to be borne completely by a proprietor, who
is not always ready to spend the money on
preventing the violation of his/her rights.

Thus, for instance, it is mentioned in
academic literature that in France there
is a possibility to detain an item in case
of existing information about proprietors for
the period of up to 10 days untill clarifica-
tion of all necessary circumstances, exami-
nation of marking correspondence to label-
ling. This has been given legal protection in
France [7, p. 67-68].

It is worth noting that an effective
system of control of complying with
the standards of legal protection of origin
of goods and geographic indications was
established in France. Thus, an indicator
of quality of an item is a system of con-
trol called Appellation d’Origine Control-
ee (AOC) (Appellation d’Origine Protege
(AOP) according to a new system), which
corresponds to the category PDO only in
relation to wine and alcoholic drinks, and in
1990 — to agroproducts [8, p. 165]. Before
introducing a new item on the market, one or
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more than one competent controlling bodies
or bodies that certify food products, or both
of them must certify observance of goods’
production and qualities. These bodies can
be both governmental and non-governmen-
tal. They make a final decision by the results
of the tests.

Court plays the role of an arbiter that
settles the dispute on the basis of adver-
sariness. V.M. Melnykov gives an exam-
ple of the case, which brightly illustrates
principles of judicial protection of rights
to geographic indications in France. Thus,
the following case can be one of the exam-
ples. The case was dealt by the Federal
Court of Australia brought by three peo-
ple: French National institute of origin
and quality (INAO), semi-governmental
organisation founded in 1935 to protect
geographic indications of French wines,
and Association of manufacturers of wine
made from grapes grown in the winemaking
region “Cote-de-Provence”. The defendant
was an Australian firm “Stuart and Key
Bryce”, which produced the wine under
the name “La Provence”. The name “Cote-
de-Provence” was put into the correspond-
ing National register that proved proper
awareness of the defendant on existing
protected geographic indication. The court
found labels “Cote-de-Provence” and “La
Provence” similar to the extent of mix-
ture taking into account identity includ-
ed into the name of the geographic object
Provence, by analogy with label “South
Australia” and “Australia”, “Napa Valley”
and “Napa” (a famous winemaking region
in California). On the day of the court deci-
sion pronouncement the defendant exclud-
ed the product marked by disputable lable
and stopped the violation [9, p. 244-245].
It points to a high level of protection both
of the rights of manufacturers, who use geo-
graphic indications, and fast and due justice.

However, in France manufacturers
are not ready to bear significant expenses
connected with protection of their rights
in court, but at the same time they invest
a lot into the procedure of control over
the registration and quality of products
with geographic indications. This stipulates
the necessity of more active state participa-
tion in these processes, in legal regulation in
particular, by means of development of leg-
islative stimulus for manufucturers to pro-
vide and properly fulfill their right to legal
protection in this part.

Another, but not the least important
problem within the framework of judicial
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practice of researched area of France is court
application of special decrees to provide
legal protection of geographic indications.
In general, these decrees can contradict in
their certain parts to the national legislation
of France. Thus, for instance, such decrees
are called ordinances and within the limits
of judicial practice, contrary to the system
of sources of law of France, they substitute
laws while handling cases involving rights
to geographic indications.

Analyzing all the above mentioned such
statement should be admitted logical, as offi-
cial collections of judicial practice on these
categories of cases are published annually,
which is the evidence of utmost importance
and role of this source of law in the devel-
opment of the institute of legal protection
of geographic indications. Such official col-
lections help form complex legal positions
on issues of protection of rights to the means
of individualization of participants of civil
turnover and perform the functions of legal
norms.

One more problematic issue in judicial
practice of protection and safeguard of geo-
graphic indications in France is the defini-
tion of a geographic indication as a trade-
mark. As Paul Mateli correctly points out,
the question is whether a geographic indi-
cation can be a trademark. Actually, it is
so due to the fact that natural role of geo-
graphic indication is to identify the location.
Therefore, it cannot function as a trademark
and identify the object of industry or com-
merce. Moreover, its application as a trade-
mark could be deceptive because of mistak-
en direction to or mentioning of the origin
of a product. At the same time, it should be
admitted that in real life there is a great num-
ber of geographic indications, and this great
number remains unknown to the public in
the sense of directions to the origin. Howev-
er, even if a geographic indication is known
as such, it is quite possible that its applica-
tion to mark industrial or commercial object
does not evoke any associations with its ori-
gin. In similar cases geographic indications
act as fictious names [10, p. 74].

Analyzing all the abovementioned it
should be stated that judicial practice in
France followed the same way. During
the period when the law of 1857 was in force
it was judged that geographic indication
Rue-de-Mad, which is the name of the river
running on the territory of the community,
was not connected in any way with the ori-
gin of products manufactured at the saw-
mill, and as a consequence this geographic

indication was able to act as an autono-
mous mark (Cassation Court, July 21,
1958 — Annaly, 1962) [11]. During the peri-
od when the law of 1964 was in force
judicial practice continued developing
the same way. For instance, the following
court decisions were reached: a) the name
Dundee, a geographic name of a Scottish
city, can be a trademark to indicate orange
marmalade, as it was found that oranges
were not grown either in Dundee city or
in the neighbourhood, and the population
was not famous for production of jam;
b) the name Wembley, the name of Lon-
don’s suburb where the stadium is situ-
ated, can be a trademark to indicate balls
and other sports equipment as the name
Wembley does not in fact indicate the ori-
gin of balls and other sports equipment;
¢) it was also ruled that the name Te Savo-
yard can be a trademark to indicate knives
as Savoic has no specific traditions of pro-
ducing knives [12, p. 12-13].

There has been no such judicial deci-
sions made recently due to the established
system of protection of rights to geographic
indications, which was developed inter alia
thanks to law enforcement in judicial prac-
tice of France.

Conclusions. Summing up all the men-
tioned above we can state that judicial prac-
tice of France makes it possible to admit
geographic indication as a trademark apply-
ing relevant norms of French legislation in
cases when geographic name of location is
not connected to peculiar features of an item
stipulated by the place of its production,
processing, supply (distribution). Howev-
er, in such situations it is very hard to draw
the line between the end of legal protection
of geographic indications and the beginning
of legal protection of trademarks where
legal regimes can intersect. One of the ways
to solve this problem is a complex legal reg-
ulation of means of individualization taking
into account characteristics of each object.

One of the problems is excessive
dispositivity of the process of detection
and prevention of distribution of counerfeit
goods, due to the fact that expenses are to
be borne completely by the proprietor, who
is not always ready to spend the money on
preventing the violation of his/her rights.

Not the least important problem within
the framework of judicial practice is court
application of special decrees to provide
legal protection of geographic indications.
As a whole these decrees can contradict in
their certain parts to the national legislation
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of France. All the problematic issues men-
tioned in this article are also of great impor-
tance.

However, despite existing problemat-
ic issues of judicial practice in the sphere
of protection and safeguard of rights to geo-
graphic indications, in France comparing
with Ukraine proper functioning of the sys-
tem of legal protection of geographic indi-
cations is enforced, since judicial organs
communicate with each other in questions
concerning equal application of substantive
and procedural law.

References:

1. Kpucanos JI. Teorpadiuni 3a3Ha-
YEHHS IOXO/DKCHHS  arpoIpoiOBOIBIOL
MPOJTYKITIi: €BPOTICHCHKHN JIOCBITT
1 BITYM3HSHI TEPCHEKTUBH. EKoHomicm.
2014. Ne 10. C. 18-24.

2. Intellectual property code: Act No.
2006-236 of 1 March 2006 Entry into force:
02-03-2006. URL: https://www.legifrance.
gouv.fi/content/download/1959/13723 /ver-
sion/3/file/Code 35.pdf.

3. Codicecivile/Regio Decreto 16 mar-
70 1942 No 262. URL: http://www.wipo.int/
wipolex/ru/profile.jsp?code=IT#al.

4. Yroma  mpo  3axoAW OO
MOMEPE/KEHHST Ta TPUIMHCHHS BUKO-
PHCTaHHS  HENpPaBAMBHX  TOBapHHUX
3HaKiB Ta reorpadiyHUX 3a3HAYCHB:
MiKkHapoaHuii nokymeHTt Bij 04.06.1999 p.
URL: http://zakon4.rada.gov.ua/laws/
show/997_225/print 1433745430082269.

5. Topnenko C.A. IlpaBoBas oxpaHa
reorpa)4eckux ykazaHuid Bo PDpaHumu.
Hamenmor u auyensuu: >xypHai. 2006.
Ne3.C. 11-15.

6. Ocbkuna U., Jlymy A. Cynebnoe
mnpaBorBopuectBO B0 ®panmmu. URL:
http://justicemaker.ru/viewarticle.php?id.

7. Janmmaa E.A. Cynebnoe
JIOKa3bIBaHHE ¥  JIOKAa3areibCTBa  MPH
PacCMOTPEHNH Je 10 IPAaBOBOH OXpaHe
TOBapHBIX 3HAKOB M HAMMCHOBAHHH MECT
MPOMCXOXK/ICHUST TOBAPOB B AJMUHHC-
TPaTHBHOM M CyA€OHOM TOpSZIKE © JIHC. ...
KaHJIl. 1opuj. Hayk. MockBa, 1999. 214 c.

8. 3namenckas B.C. IIpaBoBas oxpana
HAUMEHOBAaHUH  MECT  IIPOUCXOXKIACHUS
TOBApOB 3apyOEKOM : JIHC. ... KaHJI. FOPUII.
HayK. Mocksa, 2016. 259 c.

9. MensankoB B.M. ToBapHbie 3HaKH
3a pybexxom B kaHyH XXI Beka. Mockga :
HWHMUIL] Pocniatenta, 2002. 360 c.

10.IToms Maremm. HoBoe ¢hpanity3ckoe
3aKOHOJATENBCTBO o TOBapHBIM



3Hakam / mep. ¢ ¢p. B.J. Epemenko;
obmr. pen. u mpemuci. A.H. T'puropbes.
Hymante : HITULenTp, 1998. K. 3. 149 c.

11.Toponos O.O. IlpaBo Ha cpencra

WHAUBUIyaIU3alluk  (TOBapHBIC  3HAKH,
3HAKU 00CITy)KUBaHHs1, HANMCHOBAHUS MECT
MPOMCXOK/ICHHUST  TOBapoB,  (DHPMEHHBIC
HaMCHOBaHMs, KOMMeEpUeckne  0003-
Hauenwst). Bonrepe Kiysep. Mocksa. 2006.
427 c.

12.bemixoBa K. Oxpana reorpaduuec-
KHX YyKa3aHUH M HaUMEHOBAaHUH MecCT
MPOMCXOXK/ICHHST ToBapa B EBpomeiickom
Coroze. HUC. [lpomviunennas —cobcm-
sennocmy. 2011. Ne 1. C. 10-18.

INFORMATION ABOUT THE AUTHORS

Karashchuk Oksana Aleksandrovna —
PhD in Law, Assistant of the Intellectual
Property Department of the Law faculty
of Taras Shevchenko National University
of Kyiv;

Shabunina Viktoriya Vitalyevna —
PhD in Law, Associate Professor, Head
of the Foreign Languages Department
for History and Philosophy Faculties
of the Institute of Philology of Taras
Shevchenko National University of Kyiv

NMHOOPMALIMA Ob ABTOPAX

KapamykOxcana AjlekcaHApOBHA—
KaH/IUAAT IOPUINUECKUX HayK, aCCHCTEHT
Kagenpbl MHTEIIEKTyalbHOH COOCTBEH-
HOCTH  OPHIMYECKOTO  (haKyiIbTeTa
KuneBckoro HalimoOHaIBHOTO YHUBEPCUTETA
nmenn Tapaca [lleBuenko

kaoksana@ukr:net

Hladynnna Buxtopusi BurajibeBna —
KaHAWAAT IOPUAUYECKHX HayK, JOIEHT,
3aBefyomas Kadeapodl HMHOCTPaHHBIX
S3BIKOB HCTOPHYECKOTO U (procodckoro
¢axymsreroB  MuctHTyTa  rutonorun
KueBcKkoro HalOHaIbHOTO YHUBEPCUTETA
nmenn Tapaca [llepuenko

vshabunina@gmail.com

FEBRUARIE 2020

VIK 340.15:340.12

JOT'OBOPHAS TEOPUSA MTPOUCXOKIEHUA
IF'OCYJAPCTBA: IIEPUOJ CTAHOBJIEHUA
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Sna JJIO3UILIKAS,
crynentka IV kypca ropudeckoro gakynprera
VueOHO-HAyYHOTO HHCTUTYTA IIPABa M COLUANBHBIX TEXHOIOTHI
YepHUTOBCKOIO HAIMOHAIBHOIO TEXHOJIIOTUUECKOTO YHHBEPCUTETA

AHHOTAIUA

B crarbe uccienyrorces mpobiaeMbl CTAaHOBIICHHS U PA3BUTHSI TEOPUH €CTECTBEHHOTO
npasa 1 0OIIECTBEHHOTO JOTOBOPA B TPYAaX rOJUIAHICKHUX M aHDHHCKUX yu€HbiX X VII B.
YcraHOBIEHO, UTO yKa3aHHBIE TEOPHUH HAJaJld Pa3BUTHE B paHHEOyprKya3HBIH MEpHON
KakK MPOJOJKEHUE aHTUYHOIO HACNeIUs MOJ BIMSHHEM IyMaHM3Ma U pallOHaIN3Ma.
B o01em, Teopust 0011ECTBEHHOIO 0r0BOPa — TO MOJIUTUKO-IIPABOBast JIOKTPUHA, 000-
CHOBBIBAIOIIAs IPUHIMIMAIIBHOE 3HAYEHHE JI0TOBOPA MEXKITY JIFOABMHU 11 O0IECTBEHHO-
ro ycrpoiicTa. OHa SIBIISIETCS] COCTABHOM YaCThIO TEOPUH €CTECTBEHHOTO MPaBa.

C TOYKH 3peHUs] OCHOBHBIX mpenctaButeneil 3tux teopuit XVII B. I I'porus,
B. Cninno3sl, T. To66ca u k. Jlokka npu onpeaenéHHOM KOHIICTITYallbHOM Pa3Induu
B UX B3IVIIJJaX MOYKHO BBILICIHTH 00IIee sl HUX HOHITHE OOIIECTBEHHOTO JI0TOBOPa, a
MMEHHO KaK O0LI1YIO JJOTOBOPEHHOCTD JIFOJCH U BEPXOBHOTO MIPABHUTEILS, LIEJIbIO KOTOPOi
SIBJISIETCS 3alUTa HHTEPECOB U IIPaB HApOJa.

KniodeBble cji0Ba: ecTeCTBEHHBIC IIpaBa, OOIIECTBEHHBIH OTOBOpP, CyBEpEH,
Hapon, Hunepnansl, AHIIUS, PEBOIIOINN, HOBOE BPEMSI.
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SUMMARY

The article explores the problems of the formation and development of theories
of natural law and social contract in the works of Dutch and English scientists of the
17th century. It is established that these theories began to develop in the early bourgeois
period, as a continuation of the ancient heritage, under the influence of humanism and
rationalism. In general, the theory of a social contract is a political and legal doctrine
that substantiates the fundamental importance of a contract between people for social
organization. It is an integral part of the theory of natural law.

From the point of view of the main representatives of these theories of the 17th century
G. Grotius, B. Spinoza, T. Hobbes and J. Locke with a certain conceptual difference in
their views, we can distinguish a common concept of social contract for them, namely,
as a common agreement between people and the supreme ruler, the purpose of which is
to protect interests and rights of the people.

Key words: natural rights, social contract, sovereign, people, Netherlands, England,
revolution, new time.



