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SUMMARY

Humanism and humanistic ideas are covered in many criminal law works. In this study,
the existence of an article describing criminal liability for discipline in prisons is considered
a form of inhumane treatment. However, criminal law should not be seen as the sole means
of influencing a person’s behavior. Other mechanisms are needed to influence convicts who
violate the rules of the institution. The provisions of criminal law must comply with the
principles of criminal law and international obligations assumed by the state.

Key words: humanity, inhuman treatment, Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, disciplinary action, restorative
practices, prison system, treatment of prisoners.

YI'OJTIOBHASA OTBETCTBEHHOCTD 3A HAPYIIIEHUE
JUCIHUIIJIMHBI OCYXKJIEHHBIMHU B KOHTEKCTE
MOJIOKEHUN KOHBEHIIMU MPOTHUB NBITOK U JIPYTHUX
KECTOKHNX, BECYHEJIOBEYHbBIX NJIU YHUXKAIOLIUX
JOCTOHNHCTBO BUJJOB OBPAIIEHN S 1 HAKA3AHUSA

JIuaua TUMO®DEEBA,
KaHANUIAT IOPUINIECKUX HAYK,
npernoaaBareb Kaeapsl yroJIOBHOTO MpaBa
HarnwmonansHoro yHuBepcutera «Onecckas I0puandeckas akaaeMush

AHHOTAIUA

I'ymaHn3M 1 TyMaHHCTHYECKUE HJICH PaCCMaTPHUBAIOTCS BO MHOTHX paboTax 1o yro-
JIOBHOMY IIpaBy. B 3TOM McclieoBaHUM CYIIECTBOBAHUE CTAaThH, ONMCBHIBAIOLICH yro-
JIOBHYIO OTBETCTBEHHOCTb 3a HapyIIEHHE AVCIHIUIMHBI B MECTaX JIMIICHHUs CBOOOMEI,
paccMarpuBaercs Kak Gopma GecuenoBeyHOro obpaiieHus. Bmecte ¢ TeM yronoBHBbIi
3aKOH HE JOJDKEH BOCIIPMHUMATBCS KaK €MHCTBEHHOE CPEACTBO BO3IEHCTBHS HA TIOBE-
JeHre denoBeKka. Hy>XHbI qpyrue MexaHu3Mbl BO3AEHCTBHS Ha OCY)KICHHBIX, HapyIla-
IOMIAX [PaBWIa NMEHUTEHINAPHOTO yUpexIeHHs. [10JIokeHHs yroJOBHOTO 3aKOHOIA-
TENIBCTBA IOJDKHBI COOTBETCTBOBATD MPUHIIUIIAM YTOJIOBHOTO IIPAaBa U MEXIYHAPOIHBIM
00s3aTeNnbCTBaM, KOTOPBIE B35JI0 Ha ce0s TOCY1apCTBO.

KnioueBble cioBa: TyMaHHOCTB, OecdyenioBedHoe obOpamienue, KonBeHnus npoTus
OBITOK U JPYTHX JKECTOKHX, OECUENIOBEYHBIX WIJIM YHW)KAIOLIMX JOCTOMHCTBO BHJIOB
oOparieHust ¥ Haka3aHHsl, AUCIUIUTMHAPHBIE B3BICKAHHS, BOCCTAHOBUTEIBHBIE MIPAKTH-
KH{, IEHUTEHIMAapHasi CHCTEMa, 0OpalieHne ¢ 0CyXICHHBIMU.

Statement of the problem. In order
to protect the individual from harm by
the State for its dignity, the international
community has adopted relevant interna-
tional legal instruments in which the inhu-
man treatment of a person is considered
a crime, in particular the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment (Convention against Tor-

ture), which defines the term ‘“torture”,
but does not identify other types of ill-
treatment.

The relevance of the research topic
and status of research. E.V. Shysh-
kina, in her dissertation “The concept
of the prohibition of ill-treatment and its
evolution in the activities of the Council
of Europe” (Kyiv, 2009) suggested to treat
the concepts of “cruel” and “inhuman
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treatment” as synonyms and “ill-treat-
ment” as designating all types of subject
under the qualification of such behav-
ior [8]. G.N. Telesnytsky considered
the peculiarities of criminal liability for
torture in a comparative legal aspect
(Kyiv, 2013) [6]. L.I. Skrekla viewed cru-
elty as a cross-cutting criminal concept
[5]. L.A. Nakonechna considered vio-
lence as a cross-cutting criminal concept
(Lviv, 2016) [3].

In addition, certain aspects of the
issues  involved:  V.O.  Gatselyuk,
M.M. Hnatowsky, V.V. Mytsyk, V.O. Tulia-
kov, M.I. Khavroniuk, E.V. Shishkina. At
the same time, there are still some ques-
tions, including methodological ones, that
need attention and research.

The purpose of the article is a formu-
lation of proposals to improve the crimi-
nal law.

Presentation of the main material.
Humanism is a democratic and ethical
life stance that affirms that human
beings have the right and responsibility
to give meaning and shape to their own
lives. Humanism stands for the building
of a more humane society through
an ethics based on human and other
natural values in a spirit of reason and free
inquiry through human capabilities [10].

The main distinguishing features
of a person dedicated to human rights
are activism, empathy, impact. Empathy:
a feel for the humanity of others,
an ability to see others in the world as
though you were they, a capacity for
spontaneous solidarity. Impact: the desire
to make a difference, to achieve tangible
outcomes — a freed prisoner; a humanely
treated detainee; the previously hungry
now well fed [12]. To be a humanist it
means to care about another people [7].

Criminalization — and  humanism.
Ya.l. Hilinskyy noted: “There is no single
behavioral act, which would be “crimi-
nal” himself, according to their con-
tent, regardless of social context. Thus,
the “criminal” use of drugs, in particular,
derivatives of cannabis, was permissible,
“normal” legal in many Asian countries
as well, and in the modern Netherlands.
As history shows, even the value of life
as the highest value is not absolute. There
are an exceptions, due to political necessi-
ty. Murder in war does not qualify as mur-
der, but is a violent deprivation of another
person’s life. Every crime encroaches on
the human freedom and security; state

and society security, and also violates
the principles of Criminal Law (justice,
equality, legality, humanism). Criminal
Code guarantees each person the protec-
tion of these rights, and also helps ensure
her safety” [1, p. 391].

Because, some actions, which are
enshrined in the criminal law over time,
lose their social danger.

Under the influence of a number
of factors, the outlook and the level of tol-
erance for violations of the right to life
have changed, as well as the understand-
ing of the right to life, not only enshrined
in domestic law and international legal
instruments, the possibility of cer-
tain human behavior aimed at ensuring
the integrity of one’s life and freedom to
dispose of it (narrow understanding), but
also as a human freedom to directly real-
ize the opportunities that it has as a result
of belonging to the species Homo Sapi-
ence, and to satisfy the necessary biologi-
cal, social, spiritual, economic and other
needs are inseparable from human about
objectively due to the achievement
of human development (widely under-
stood) [4].

Accordingly, in the sense of the Con-
vention, the violation of the right to life
also implies an encroachment on the free-
dom to directly fulfill the natural needs
necessary for the life and human develop-
ment. In particular, it is important for both
the human freedom and security.

In order to ensure the right to life in
the broadest sense, the Criminal Code
of Ukraine provides for criminal liabil-
ity for bringing a person to suicide (art.
120 of the Criminal Code), which is
the result of ill-treatment, blackmail,
systematic humiliation of his human dig-
nity or systematic unlawful coercion to
acts that they contradict her will, suicide
inclination, and other acts that promote
suicide. Under ill-treatment should be
understood ruthless, rude acts that cause
the victim of physical or mental suffering
(torture, systematically causing bodily
injury or beating, deprivation of food,
water, clothing, housing, etc.). The sys-
tematic humiliation of human dignity is
the continued humiliation of the victim
(constant insults, mockery of him, etc.).

In this context, the individual should
be responsible for the freely chosen unde-
sirable behavior, but in the manner pre-
scribed by law. It is impossible to achieve
justice by illegal means, as well as by
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means that do not comply with the prin-
ciples of equality, humanism, personal
culpability, the presumption of innocence
and more.

Some of the crimes, based on their
wording, contradict the principles of crim-
inal law and the obligations assumed by
the state.

For example, art. 391 of the Crimi-
nal Code of Ukraine, establishes crimi-
nal liability for malicious disobedience to
the legal requirements of the administration
of the institution of punishment. Based on
the practice of applying art. 391 of the Crim-
inal Code, persons are criminally responsi-
ble for refusing to clean, on duty, landscap-
ing, not cleaned the bed, changing the bed
in the cell, not performing the command
“Lift!”, not holding hands behind his back
during a walk, etc.

The possibility of bringing convicted
persons for repeated violations of disci-
pline to criminal responsibility is a mani-
festation of inhumane treatment (within
the meaning of art. 3 of the Convention).

Pursuant to art. 3 of the Conven-
tion for the Protection of Human Rights
and Fundamental Freedoms (“Prohibition
of Torture”), no one may be subjected to
torture or to inhuman or degrading treat-
ment or punishment.

V.V. Mytsyk analyses the Convention
on the Prevention of Torture concludes
that: Convention provides non-judicial
system of a preventive character. The
task of the committee is not condemn-
ing states for violations, and the desire
of the spirit of cooperation and consulta-
tion to improve where necessary, protec-
tion of persons deprived of their liberty.
Article 3 of the Convention defines a gen-
eral provision for cooperation [2, p. 508].

The Committee for the prevention
of torture Council of Europe in its reports
have repeatedly called Ukraine decrimi-
nalization act which described current
version of art. 391 of the Criminal Code.

According to the UN Standard Mini-
mum Rules for the Treatment of Prison-
ers, discipline and order shall be main-
tained with firmness, but with no more
restriction than is necessary for safe
custody and well-ordered community
life; no prisoner shall be employed, in
the service of the institution, in any disci-
plinary capacity; no prisoner shall be pun-
ished except in accordance with the terms
of such law or regulation, and never twice
for the same offence [11, p. 27, 28, 30].



Definitions of torture, inhuman
or degrading treatment, treatment or
punishment were first introduced by
the European Commission on Human
Rights (existing until 1998) in the case
of Denmark, France, Norway, Sweden
and the Netherlands v. Greece (1969),
known as the Greek case.

Inhuman treatment or punishment is
behavior that intentionally causes a per-
son severe mental or physical suffering.

Degrading or punishing behavior is
behavior that grossly humiliates a person
in front of others, or compels them to act
on their own volition or in good faith.

In the case of the ECtHR Ireland v.
The United Kingdom (1978), the defini-
tion of these categories has changed.

Inhuman treatment or punishment are
the acts that caused a person severe physi-
cal and mental suffering.

Dignity-degrading treatment or pun-
ishment is abuse that should cause the vic-
tim to feel fear, suffering and inferiority,
and to diminish her dignity and, if pos-
sible, to break her physical and moral
resistance.

In deciding whether a degrading treat-
ment or punishment is to be resolved,
the court shall consider whether the suf-
fering was a result of mental anguish or
suffering, and then determine whether it
intended to humiliate the victim [9, p. 46].

The bill “On amendments to some
legislative acts of Ukraine (concern-
ing the elimination of corruption
schemes in the prison system by remov-
ing art. 391 Criminal Code Ukraine)”
Ne 2079 of 9 June 2019 deleted art.
391 of the Criminal Code “mali-
cious disobedience to the requirements
of the administration of the penitentiary
institution”, as well as references to
the this article in paragraphs 2 and 3 of part
1 of art. 140 of the Criminal Executive
Code of Ukraine.

Criminal law should not be seen as
the single means of influencing a person’s
behavior. The prison (penitentiary institu-
tion) is the same total institution (Michel
Foucault) as the school, university, fam-
ily, church. However, there is no question
about criminal liability of students who
systematically violate discipline and fail
to meet the requirements of the school or
university administration.

We need other mechanisms influ-
ence to prisoners who violate the rules
of the institution. If a person commits

a crime in a penitentiary institution, he or
she will be prosecuted in accordance with
the Criminal Code. The threat to the safe-
ty of prison staff and/or other prisoners
can be interpreted through other articles
of the Criminal Code (articles 115, 120,
129, 125, 126, 121, 293, 296 of the Crimi-
nal Code of Ukraine and others). In addi-
tion, the security of staff and other prison-
ers is provided by other means.

It should also be noted that disciplinary
penalties in the prison and so significantly
affect the further fate of the prisoners. In
particular, the so-called incentive measures
(parole, softer punishment) apply to those
who are not charged and who are being
promoted. This is an internal restriction.
However, the Commission of the peniten-
tiary institution, which includes peniten-
tiary institution employees and members
of the public (as they usually do not attend
or very rarely attend), does not approve
the possibility of applying incentive rules
to the person being charge.

In addition, now very much pay-
ing attention bulling in the school may
need to think about bulling in prisons,
including by staff and ensure appropri-
ate arrangements for objective verifica-
tion of the penal institutions of the state.
No wonder the teacher is forbidden to
raise his voice to the student, to beat on
the hands, to expel from the class, to
put in a corner, that is, to expose him to
the practice of “education”, which were
in the past. But now they are also par-
tially taking place. However, the behavior
of a student in the classroom can also pro-
voke others to mass riots, a massive vio-
lation of discipline, a significant threat to
the safety of teachers and other students.
This is also supported by practice.

The purpose of punishment is not only
punishment, but also correction of the per-
son and prevention of committing other
crimes (art. 50 of the Criminal Code). But
under conditions of hostility and fear, that
objective cannot be achieved.

Conclusions. It is necessary to align
the criminal law of individual States with
the provisions of the Convention. In par-
ticular, the criminal legislation of Ukraine
should be decriminalized the article, which
establishes criminal liability for malicious
disobedience to the legal requirements
of the administration of the penitentiary
institution. The provisions of this article
are not in conformity with the provisions
of the Convention.
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Instead of punishment, particularly in
this category of cases, it is necessary to
promote dialog and mediation practices
in the penitentiary institution, nonviolent
communication, interest of convicts to
perform certain work, and more.
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CYIMIHOCTb MEXAHHU3MA
AIMUHUCTPATUBHO-ITPABOBOI'O
PETYJIUPOBAHUS ®PAPMAIIEBTUYECKOM
OTPACJIM YKPANHBI

Pycaan ®NJIb,
KaHIUAaT IOpUIUIECKUX HayK,
Ha4yaJIbHUK OTACIa rOCyﬂapCTBeHHOFO HaYy4YHO-UCCJIIEA0BATCIIbCKOIO MHCTUTYTa
MuHHCTEpCTBa BHYTPEHHUX JIeNT YKPaHHbI

AHHOTAONUSA

B crarbe Ha OCHOBE aHaJIM3a HAyYHBIX MOAXOAOB K IMOHUMAHHIO TIOHATHH «MeXa-
HHU3M», «IIPABOBOE PETyIMPOBAHUE» U «MEXaHM3M IIPABOBOTO PErYJIUPOBAaHMA» OIpeE-
JIeTsIeTCS MOHITHE MEXaHU3Ma aJMUHHCTPATHBHO-IIPABOBOTO pEryaupoBaHus (dapma-
LEBTUYECKOH OTPacin YKpauHbl, PACKPBIBAIOTCS €T0 0COOeHHOCTH. OXapaKTepHU30BaHbI
COCTABIIAIOIINE MEXaHU3Ma aIMUHUCTPATHBHO-IIPABOBOIO PEryJIMPOBaHUs (apMaleB-
THYECKON OTpaciu YKpauHBI: aJIMHHHCTPATHBHO-TIIPABOBBIC HOPMBI, aIMHHUCTPATHB-
HbIE PABOOTHOILICHUS, aKThl peaM3allii HOPM IpaBa, aKThl TOHUMAaHUS HOPM IpaBa,
[PaBOBOE CO3HAHMUE; [IPABOBAs KYJIBTYPA; PEKUM 3aKOHHOCTH 000poTa (hapMaleBTHuye-
CKOM TMPOIYKIHMH. YCTAaHOBJIEHO, YTO CYHIHOCTb HCCIIELyeMOrO MEXaHH3Ma PacKpbIBa-
eTCsl Yepe3 Ompe/eieHue Leneil, 3aaa4, HanpaBieHuid, CyObeKTOB, 00BbEKTOB, (HOpM U
MeTo/10B obecrieueHus hapMareBTUYECKOH AeSTEIbHOCTH.

KioueBble c10Ba: MeXaHH3M aJIMHHHACTPATUBHO-TIPABOBOTO PETYINPOBAHMS, TIpa-
BOBOE perynipoBanue, papmaneBTuyeckas AesTeNbHOCTb, HOPMBI ITpaBa.

CONTENT OF THE MECHANISM OF ADMINISTRATIVE
LEGAL REGULATION OF THE PHARMACEUTICAL
INDUSTRY OF UKRAINE

Ruslan FIL,
Candidate of Law Sciences,
Head of Department of State Research Institute
of the Ministry of Internal Affairs of Ukraine

SUMMARY

In the article based on the analysis of scientific approaches to understanding the
concepts of “mechanism”, “legal regulation” and “legal regulation mechanism”, the article
defines the concept of the administrative-legal regulation mechanism of the pharmaceutical
industry of Ukraine and reveals its features. The components of the mechanism of
administrative regulation of the pharmaceutical industry of Ukraine are characterized:
administrative legal norms, administrative legal relations, acts of the implementation of
legal norms, acts of understanding the rules of law, legal consciousness; legal culture; rule
oflaw for the circulation of pharmaceutical products. It is established that the content of the
mechanism under study is revealed through the definition of goals, objectives, directions,
subjects, objects, forms and methods of ensuring pharmaceutical activity.

Key words: administrative legal regulation mechanism, legal regulation,
pharmaceutical activity, legal norms.

IHocranoBka mnpodaembl. CerogHs
B MHpE IpPOM3BOACTBO (hapMaleBTHUE-
CKMX MpernaparoB SBISETCS OIHOW u3
CaMBIX IEPCIEKTUBHBIX oTpacieil. B Teue-
HUE HECKOJIBKUX ITOCIIEIHIUX JIET MUPOBOM
PBIHOK (hapMaleBTUKH JIEMOHCTPHUPYET
YCTOMUMBYIO TeHJeHIUI0 pocta. dapma-
[EBTUYECKasl OTpacib 3aHUMAeT Bemdy-
IIyI0 TO3UIHI0O U B JSKOHOMHKE Hallei

CTpaHbl, IIOCKOJIBKY SBJIICTCA BECbMa

BO)KHOH COCTABIAIOIICH HAlMOHAIBEHOTO
pbIHKa M Oe3zonacHocTH crpanbl. Papma-
LIEBTHYECKast OTpacib YKpauHbl BKIIOYA-
eT B ce0s: pa3pabOTKy M HPOU3BOJICTBO
JIEKapCTBEHHBIX CPEACTB M MEAUIIUHCKHUX
W3AEIHNH; ONTOBYI0O M PO3HHUYHYIO TOp-
TOBITIO, CIIEIUATIM3MPOBAHHOE XpPaHEHHE
MU pacmpeneNieHHe ¢ IOMOIIBIO amTeK
1 alTEeYHBIX IyHKTOB; TOJTOTOBKY KaJpOB
Ui (papMareBTHUECKUX —TPEITPHUITHI



