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YCOBEPIIEHCTBOBAHUE 3AKOHOAATEJBCTBA YKPAUHDBI
B COEPE OBOPOTA ITIEPCOHAJIBHBIX TAHHBIX PABOTHHUKA
HA OCHOBAHMHWMU OIIBITA HEKOTOPBIX 3APYBEKHBIX CTPAH

Anacracus ABPAMEHKO,
MPOKYPOP OTAEIa MPOKypaTypsl Topoaa Kuepa

AHHOTALIUSA

Crarbs NOCBsILIEHa pa3pabOTKe MPEUIOKEHHUH, HAIIPABICHHBIX Ha YCOBEPILICHCTBOBAHUE 3aKOHOJATEIbCTBA YKpauHbl B cdepe
000poTa epCOHATBHBIX JaHHBIX pAaOOTHUKA Ha OCHOBAHHWHU HCCIIEIOBAHHS OMBITA HEKOTOPHIX 3apyOeKHBIX CTpaH B JaHHOH cdepe.
Hcenenyercs: 3aKOHOAATENBCTBO HEKOTOPBIX 3apyOe)KHBIX CTPaH, ONpEeNIOLINe TIOHATHE TIEPCOHANIBHBIX TAHHBIX U MX Kilaccudu-
Kallusi, a TaKKe HEKOTOPBIC ITOJOKECHHs OOpalIeHUs NePCOHAIBHBIX JAHHBIX B cucteMe MHTepHeT. Ha ocHOBaHUM IIPOBEICHHOIO
HCCIIeIOBAHMS Pa3padOTaHBI IIPEUIOKEHHUS] OTHOCHUTEIHHO BHECEHNS N3MEHEHHH 1 foronHeHnit B Koneke 3akoHOB 0 Tpyne YKpanHsl,
3axoH YkpauHnsl «O 3alUTe TepCOHATBHBIX JaHHBIX).

KiroueBble cj10Ba: nepcoHaIbHbIC JaHHBIC, PAOOTHHK, TPYILOBbIE NPABOOTHOLICHHUS, 3apYOCIKHBIN OIIBIT, YCOBEPLICHCTBOBAHUE
3aKOHOJIATEIIbCTBA.

IMPROVEMENT OF UKRAINE'S LEGISLATION IN THE FIELD OF PERSONAL DATA
ON THE WORKER BASED ON THE EXPERIENCE OF SOME FOREIGN COUNTRIES

Anastasiya AVRAMENKO,
Prosecutor of the Kyiv Prosecutor’s Office

SUMMARY
The article is devoted to the development of proposals aimed at improving the legislation of Ukraine in the sphere of turnover
of personal data of the employee on the basis of the study of the experience of some foreign countries in this field. The legislation of
some foreign countries, defining the concept of personal data and their classification, as well as certain provisions for the circulation
of personal data in the Internet system are examined. On the basis of the research, proposals have been made to introduce amendments

and additions to the Labor Code of Ukraine, the Law of Ukraine “On Protection of Personal Data”.
Key words: personal data, employee, labor legal relations, foreign experience, improvement of legislation.

IMocranoBka mnpodaembl. IloTpe6-
HOCTb B COBCPIICHCTBOBAHUU II0JIOXKE-
HHUI HAIMOHAIBHOTO 3aKOHOJATEIbCTBA
B cdepe oOpalleHHs W 3alIUTHl MEepco-
HaJbHBIX JaHHBIX PaOOTHHKA 00yCIOBIIe-
Ha TeM, YTO HapyLICHUE MpaBa YeIoBeKa
Ha COXpaHEeHHE KOH(HUICHINAIBHOCTH
uHdopmanuu o cebe, COOTIOICHUE LIEH,
¢ KOTOpO#i ObUIO JaHO cornacue Ha oOpa-
0OTKy NEpCOHAIBHBIX JAaHHBIX, H JAPYTHe
Hapymi€eHud HC TOJIbKO HWMCIOT MECTO
U SBJISIIOTCS I0CTaTOYHO PACIPOCTPaHCH-
HBIMH B COBPEMCHHOM I/IH(i)OpMaI_II/IOHHOM
o0LIecTBe, HO TaKkXKe B OOJBLIMHCTBE
CJIy4aeB UTHOPHPYIOTCSI KaK IIPaBOOXpa-
HHUTEIBHBIMH OpPraHaMH, TaK M CaMHMH
CyObeKTaMH  MEPCOHANBHBIX  JaHHBIX,
KOTOpbIE HE HCHOJBb3YIOT aKTUBHBIX
Cp€ACTB B OTHOLICHUM 3alllUTbl CBOUX
mpaB B COOTBETCTBYIOLIEH chepe.

Ocoboe 3HayeHHe OpH paspaboTke
[IPEUIOKEHUH, HAIpPaBICHHBIX HAa yCO-
BCPIICHCTBOBAHUE HAI[MOHATIBHOTO 3aKO-
HOJATeNbCTBA B JAHHOHM cdepe, HMeeT
OIIBIT HEKOTOPBIX 3apy6e)1<HLIx CTpaH,
3aKOHOJATENBCTBO KOTOPBIX COHNEPIXKUT

HOPMBI, YETKO 3aKpPEIUITIOIINE ITOHSATHE
MePCOHANIBHBIX JTAaHHBIX, OINPECIISIONIIe
JIEHCTBEHHBIA MEXaHHU3M X 3aIUTHL.
Cocrosinue uccjenopanus. Hexoro-
pble HaydHbIe pa3paboTKu B cdepe yco-
BEpLICHCTBOBAHUSI  3aKOHOJATEJIbCTBA,
KOTOpOE peryjiupyeT 00OpOT U 3alluTy
MEePCOHANBHBIX JAHHBIX, HPUHAICHKAT
TakuM yu€HblM, kak: M.II. Bepesos-
ckas, B.A. Bomocenxwmii, J[.H. Pycax,
NM. Conmnko, JI.B. LiBuprok u mp. Bme-
CTC C TEM OCTAaIOTCSI HEHMCCIICIOBAHHBIMHU
HEKOTOpBIE BOIPOCHI, OTHOCSIINECS K TIPO-
OreMe yCOBEpIICHCTBOBAHMS 3aKOHOJA-
TENILCTBA B cpepe perynmpoBanus 000poTa
MePCOHANBHBIX JaHHBIX PaOOTHHKA C yué-
TOM MO3UTHUBHOTO 3apy0Oe)HOTO OITBITA.
Ilesabio U 3aga4eii cTaTbM SBISCTCS
pa3paboTka TpeIOKeHUH, HarpaBiIeH-
HBIX Ha YCOBEPIICHCTBOBAHUE 3aKOHO-
narenbCTBa YKpauHbsl B cdepe obopoTa
MEPCOHABHBIX JIaHHBIX pAOOTHHKA Ha
OCHOBaHUH MCCIICIOBAHMS OTIBITA HEKOTO-
PBIX 3apyOeKHBIX CTpaH B TAaHHOH cdepe.
W3i10:keHne 0CHOBHOTO MaTepHaJa.
Uccnenyss mpoGrnemy COBEpIIEHCTBOBA-

HUS OTEYCCTBEHHOTO 3aKOHOATEIILCTBA
B ctepe obOpaiieHus M 3aIIUTHI M1EPCO-
HaJIBHBIX JAHHBIX pPaOOTHHKOB, MpPEXKIe
BCEro, CTOUT 3aMETUTh, YTO B Hay4YHOI
JUTEpaType HEOIHOKPATHO BBHICKA3bIBa-
JIUCh TPEVIOKESHUS 110 [TOBOJY HaIlpaBJie-
HUN U TyTell COBEpIICHCTBOBAHUS 3aKO-
HOJATeNbCTBA B Cdepe peryinpoBaHuUs
3aIIUTHI IEPCOHATBHBIX TAHHBIX.

Tak, mo wmuenuto KW.M. Comnui-
KO, OMHUM W3 TPOOJIIEMHBIX MOMEHTOB
B 00paboOTKEe TMEPCOHANBHBIX JIaHHBIX
SBISIETCSl WX WCIONb30BaHUe paboroma-
TEJIEM B CBSI3M C OTCYTCTBHEM YETKOTO
IMOHUMAaHUSI UX COCTABISIIOIIMX M BUJIOB
HHPOPMAIIMHU O JIUIAX, KOTOpasi OTHOCHT-
Cs1 3aKOHOJIATENECTBOM K TIEPCOHAIBHBIM
naHHeM [1, c. 941].

Heo0xoquMo cornacuTbesi € BBICKA-
3aHHBIM MHEHHEM, TOCKOJIbKY, KaK MOKa-
3BIBACT AHAJU3 JICHCTBYIOIIETO 3aKOHO-
JaTeNbCcTBa YKpauHbl, B 4acTHOCTH K30T
VYkpauHbl, a Takke 3aKkoHa YKpawmHbI
«O 3amuTe TEPCOHAIBHBIX JaHHBIXY,
TTOHSATHE KaTeTOPHH «IepCOHABHEIE JaH-
Hble paOOTHWKa» HE OIpeieieH, 00beM
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nH(opManK, COCTABIAIOIMNA Coepxa-
HHE TEePCOHANbHBIX JaHHBIX PabOTHHKa,
YeTKO He pernameHTHpoBaH. [IpuBenen-
HBII HEIOCTATOK MPABOBOTO PEryIHpPOBa-
HUS TIEPCOHAJIBHBIX JIAHHBIX pPaOOTHHKA
TECHO CBsI3aH C TEM, YTO 3aKOHOJATelb
TaKKe YETKO HE OompenenseT 0a30Boe
TTOHSATHE — IIEPCOHAIBHBIC TAHHBIE).

Ha sty mpobemy obpamiaror BHUMa-
HUE U HEKOTOphIe yueHble. B wacTHOCTH,
J.B. lIBuprox, y4WTBIBas pe3yJIbTaThI
aHanm3a COCTOsIHUS Aen B cepe 3amu-
Thl HEPCOHAJBHBIX JAHHBIX, K OCHOB-
HBIM HEJIOCTaTKaM 3aKOHOJATENbCTBA
Vkpaunsl B cepe 3almThl NEpCOHAIIb-
HBIX JIaHHBIX OTHOCHT: HECHAJJIe)KAIlee
ONpeJeNieHHe MOHATHS «IEPCOHAIBHBIE
JAHHBIE» B EHCTBYIOIEM 3aKOHOIATEIIb-
CTBE; CYIIECTBOBAHNE PA3IHINHA B HOPMa-
THUBHO-TIPABOBOM 3aKPETICHUH TTOHSATHS
«TIePCOHANBHBIC JTAaHHBIE», OTCYTCTBHE
B 3aKOHOJATENIbCTBE IIEPEUYHsI CBEICHHUIA,
COCTaBJIAIOIINX IEPCOHANIBHbBIC JIAHHBIC;
HEBKJIIOYEHHE B TIEPEUEHB IIEPCOHATBHBIX
JIAHHBIX TaKOH MHQOpMaIMK, KaK cBee-
HUSL O ()MHAHCOBOM COCTOSIHUM JIMLIA M €0
0OaHKOBCKHME CYETa, a TaK)Ke CBEICHUH O
IpaBax COOCTBEHHOCTH JIMLIA HA JBHXKH-
MO€ ¥ HEJBIDKMMOE HUMYILECTBO; OTCYT-
CTBHE HaJIEKaIEe HayIHOM TPOpadoTKI
chepbl 3aIUTHl NePCOHATBHBIX JaHHBIX
B Ykpawuse [2, c. 62].

Takum oOpaszom, mepBOOYEpeIHOM
3a7aueil B 00JIACTH COBEPIICHCTBOBAHUS
3aKOHO/IATEIbCTBA MO 3aIUTE NEPCOHAIIb-
HBIX paOOTHHUKA SABISIETCS YETKOE OIpesie-
JIEHHE MOHATHS KIIEPCOHAIIbHBIE JaHHbBIE»
1 MPOU3BOHOTO OT HETr0 — «IEePCOHAllb-
HbIE JIaHHbIe paOOTHUKA», a TaKkKe pas-
rpaHuYeHue HMHQPOPMAIMH, COCTaBII-
Iomeil  KOHQUICHIMAIBHBIE —CBEICHUS
0 JHUYHOCTH, W JPYTUX IE€PCOHATBHBIX
JAHHBIX, YTO, B CBOIO OYEpPE/Ib, MO3BOIUT
YCTaHOBHTH Ooiee THOKWH (ONTHMAalb-
HBI) PEXUM 3alIUTHl TIEPCOHATBHBIX
JTAHHBIX PAaOOTHUKA B 3aBUCHMOCTH OT
TOTO, K KaKoi MH(OpMaruy OTHECEHBI Te
WM MHBIE CBEJICHUS O HEM.

JlocTarouHO OCHOBATENBHO K pelle-
HUIO JIAHHOW MpoOJieMbl HaiieH MoJ-
XOZI B HEKOTOPBIX 3apyOeXHBIX CTpaHax.
Hanpumep, 3akoHOZAaTeNsCTBO O 3allld-
T€ TepcoHaNbHBIX AaHHBIX LlIBeitmapun
BBIJICJIICT TaKHe IOHSTHS, KaK «HIepco-
HaJIbHBIN MIPOMUIIB» U «UyBCTBUTECIIBHBIC
MIEPCOHANIbHBIC TaHHBICY.

Iepconanbhblii npoduie cocTaBuseT
BCSl COBOKYIHOCTH IaHHBIX, IO3BOJISIO-
[IUX OLIEHUTH OCHOBHBIE XapaKTePHUCTUKI

JIMYHOCTH (u3HYecKoro jmua. B cBoro
oyepelb, UyBCTBHUTEIBHBIC MEPCOHAIb-
HbIE JAHHBIC — 3TO JIAHHBIE, KACAIOIIUECS:
1) penurno3usix, GuI0COPCKUX, MOTUTH-
YECKHUX MM MPO(COIO3HBIX B3MISIOB HITH
JIEATENILHOCTH; 2) COCTOSIHUSL 3I0POBBS,
CEKCyaJbHOM KU3HU WJIM PacOBOM Ipu-
HAJJIC)KHOCTH; 3) JIOChE COIHMAIHHOTO
obecrieueHust; 4) yroJoBHOTO WIH aaMU-
HUCTPATHBHOTO NPOM3BOJICTBA M HaKa3a-
Hus [3].

XapakTepHO, YTO pa3ieleHue Iep-
COHAJIBHBIX JIAHHBIX Ha «YYBCTBHUTEIIb-
HBIE» U «HEUYBCTBUTEIBHBIC» C IIEJIBIO
YCTAQHOBJICHHSI PEKUMa OCO0O0I 3alUTh
MEPCOHAIBHBIX JAaHHBIX UMEHHO MepBOit
IPYIObl  OCYIIECTBISIETCS B 3aKOHOJA-
TEJILCTBE  OOJIBIIMHCTBA  EBPONEHUCKHX
rocyaapcts [4, c. 100].

B manmoHanbsHOM 3aKOHOIATENHCTBE
MOAOOHBIN TOXOJ OTCYTCTBYeT. B wacrt-
HOCTH, B CT. cT. 24-25 K30T Vkpausnsl
[5] ompenmenstoTcst TONBKO JTOKYMEHTHI:
1) KoTopple 00s3aTENBHO  TOMAOTCS
JUI  3aKJIIOYCHUsS] TPYAOBOIO JIOrOBOpa
(macmopT WM APYrod JOKyMEHT, yI0CTO-
BEPSIOUINN TUIHOCTD, TPYIOBasi KHUKKA);
2) KOTOpbIE MOAAIOTCS B OMPEICICHHBIX
3aKOHOJATEILCTBOM ClTydasix (JOKyMeH-
TBI O COCTOSTHHH 3I0pOBBSI U 00 00pa3o-
BaHMM); 3) KOTOpPBIE 3ampenaeTcs: Tpedo-
BaTh MpU IpHeMe Ha paboTy (cBemeHUs
0 MapTUHHOW U HAaLMOHAJIBHOM NpHUHA-
JISKHOCTH, TIPOUCXOXKIACHUH, PETHCTpa-
LK MECTa JKUTENILCTBA MIIN NPEOBIBAHHS
u Jap. AokyMmeHTsl). [lpudem mnepedeHb
CBEJICHHH, KOTOpBIC 3arpeniaercsi Tpe-
0oBaTh TpPU 3AKIIOYEHHH TPYIOBOTO
JIOTOBOPA, — OTKPBITIN, cHOpMyTHpOBaAH
B JIOCTaTOYHO HEOINpPEeesICHHOU (opme,
a UMEHHO: «JIOKYMEHTBI, TPE/ICTABICHUE
KOTOPBIX HE TNPEeIyCMOTPEHO 3aKOHOJA-
TEJILCTBOM.

Pazpabotunku mpoekra TpymoBoro
KozieKkca YKpauHBHI [6] 6oree 0CHOBATEINb-
HO TIOJOUUIM K PEIISHHIO BOIpoca 00
o0beMe ¥ ColepKaHUM IIEPCOHATBHBIX
JTAaHHBIX Pa0OTHHKA MO YPOBHIO MX «UyB-
CTBUTEIBHOCTH», OIPEACIHB T€, KOTO-
pBIe TONAIOTCsl B 00S13aTEILHOM MOPSIIKE
JTULIOM JUTsl 3aKJIFOYEHUS TPYI0OBOTO J0T0-
Bopa (B TOM YHCJE AOMOJHHUTEIBHO st
HEKOTOPBIX KAaTeropuil pabOTHUKOB, CIIy-
XKAIINX); Te, KOTOpbIe MONAIOTCS JIHUIOM
CaMOCTOSITEIBHO 10 COOCTBEHHOH HHU-
[MaTHBE JOMOTHUTEIBHO, W TE, KOTOPHIE
C IHMCBMEHHOTO COINIacHs JIMIa colOmpa-
oTcs paboromareneM (cr. 51 mpoekTa
Tpynosoro xonekca Ykpaunsl). [Ipu atom

[PaBOBOH pEeXUM 000pOTa INEpCOHAIb-
HBIX JIQaHHBIX Ka)XIO0H M3 NPHBEICHHBIX
TPYII HE YTOYHSACTCS.

B 3akone Ykpaunsl «O 3ammure nep-
COHAJIBHBIX JAQHHBIX» MIPUMEHEH €ANHbIN
MOAXOJ K OINpPEAETICHUI0 YCIOBHH 0Opa-
OOTKH TIepCOHAIBHBIX AAaHHBIX. B wact-
HOCTH, B 4. 3 CT. 6 3akOHa OTMEUaeTCs,
YTO COCTaB U COJEpPIKaHHE TePCOHATBHBIX
JTAaHHBIX JIOJDKHBI OBITH COOTBETCTBYIO-
[IMMH, aJeKBATHEIMH W HEYPE3MEPHBIMHI
OTHOCHUTEIIBHO ONPEJEICHHOW LeNu HX
00paboTKH.

Kak moxka3biBaeT aHanmu3 CyaeOHON
MPaKTHKH B 3TO# cepe [7; 8; 9], kak npa-
BUJIO, CIIOPBI BO3HHUKAIOT 110 HIOBOJY Ipa-
HUIl 1 00beMa 00pPaOOTKH MEPCOHATBHBIX
JTAaHHBIX JIMI, 3aHUMAIOIIUX JOKHOCTH
CITy’KallliX B OpraHax TOCYAapCTBEHHOM
BJIACTH WJIM MECTHOTO CaMOYTIPaBJICHUS,
Cylel M IpYrux KaTerOphi CITy)KaIluX.
[Tpryem HanOoIBIIEE KOIUYECTBO CyaeO-
HBIX CIOPOB HMMEIOT MECTO B ITIPaBOOT-
HOIICHUAX, CBS3aHHBIX C peanu3aunuen
TaKoro jeiictBus paborozpareneM, Kak
npeocTaBiIeHne MHPOPMALMHK O 3aMpo-
CY TPEThUX JIHIL.

Co cceuikoit Ha mnpaktuky ECITY
(EBpomeiickoro cyga mo mpaBaM deJo-
BEKa) HALMOHAJIBHBIE CYIBl OTMEYAIOT,
YTO MpU ONpPEIENICHHH aJeKBAaTHOCTH
1 HEN30BITOYHOCTH OTHOCHTEIHHO Ompe-
JIeTICHHOH 11e1M 00paboTKU IepCOHalb-
HBIX JIAaHHBIX HEOOXOANMO YCTAHOBHUTH:
BO-TIEPBBIX, JIEHCTBUTEIHHO I TOJIyYe-
HHe MH(OpPMaLUK HEOOXOIUMO Ul pea-
JIM3aLMU 3alpalIMBaOIIM HHYOPMALIUIO
ero (DyHKIUH 10 OOIIECTBEHHO Ba)KHBIM
BOIIPOCAM, CO3/1aCT JIM HENPEJOoCTaBlIe-
HHE WH(OPMALUKM CYIIECTBEHHYIO Mpe-
rpajgy Ui CBOOOIBI CIIOBA; BO-BTOPBIX,
COOTBETCTBYET JIM MH(OpMAIMs, JTaHHbIC
W JOKyMEHTBI, K KOTOPBIM TpeOyeTcst
JIOCTYI, TpeOOBAaHUSIM TPEXCOCTABHO-
TO TeCTa, TO €CTb COOMpPAIOTCSA JIU OHU
B IIEJISIX YJOBJIETBOPEHUSI HMEHHO O0IIe-
CTBEHHOTO HHTEpeca; B-TPETBhUX, KaKoi
CTaTyC HMEET 3alpalluBaOIUi Iepco-
HallbHbIC [JaHHbIC, JPYrHe CBEICHHUA O
nuue (B 4aCTHOCTH, SIBISETCS JIM OH CyOb-
€KTOM MPaBOOXPAHUTEIBHOH CHCTEMBI,
0O0IECTBEHHBIM WM HOJUTHYECKUM JIesi-
TelleM, B YbUX HHTEpEecax OH JeHCTByeT
Kak 3anpammBaroniuii nadopmanuio) [8].

Wtak, HanmoHaIbHAS CyaeOHAs Mpak-
THKa B IIEJIOM OCHOBBIBAETCSI HA JTOKTPH-
HanpHOM noaxoxe ECITY orHOCHTENBHO
MTOHUMAaHUSI «COOTBETCTBHS» U «HEUPE3-
MEpPHOCTH» 00pabOTKH IePCOHANBHBIX
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JaHHbIX. Bmecte ¢ Tem mng Toro, 4ro-
Obl JaHHas NpakTHKa ObLIa BOIUIOLIECHA
B Jpyrux cdepax TpyHOBBIX MPABOOTHO-
LICHUH (B KOTOPBIX pPaOOTHHUK HE BBICTY-
MaeT roCyAapCTBEHHBIM CIY)KalllUM HJIH
JOPYTMM  JIOJDKHOCTHBIM JIMIOM OpraHa
rOCY/ApCTBEHHOM BJIACTH WJIM MECTHOTO
CaMOYTIPaBICHUsI), B 3aKOHOJATEIbCTBE
YKpauHbl HEOOXOAUMO OIPENEIHTh TE
[ICPCOHANIBHBIC JIAHHBIC, KOTOPBIC SIBIIS-
FOTCSL «4YBCTBHTCIIBHBIMI» H, COOTBET-
CTBEHHO, K 00pabOTKe KOTOPHIX IOJDKEH
ObITh IPUMEHEH PEKUM KOH(PUICHINAIb-
HOCTH.

B.A. Bonoceukuii cuMTaeTr, 4TO
OCHOBHBIMU HAIIPABJICHUSIMU COBEpIICH-
CTBOBaHMSI IIPABOBOTO  PETYIMPOBAHHS
OTHOLUEHUH, CBSI3aHHBIX C 3alUTOHN mep-
COHAJIbHBIX JIAHHBIX, B YKpauHe ¢ y4eTOM
[IEpPEOBOTO OIBITA U IpaBa EBpomnelicko-
ro Coro3a T0JKHBI CTaTh:

1) BBeneHUEe JCHCTBEHHOTO MeXa-
HHM3Ma 3alUThl NpaBa 4YejloBeKka Ha co0-
CTBEHHBIC IE€PCOHAIbHBIC JaHHbIE, YTO
3aKJII0YAaeTCsl, CPEeAM IpoyYero, B 4eT-
KOM OmpejeieHHn OOBEKTOB 3aKOHOJa-
TEJILHOW 3alMThl M YETKUX IPABOBBIX
HOPM, KOTOpbIE MO3BOJISIOT KOMIUIEKCHO
U CHCTEMHO 3allMINATh MpaBa CyObeKTOB
[IEPCOHANBHBIX JJAHHBIX;

2) BBEICHHE 3aKOHOJATEIFHOTO MEXa-
HHM3Ma yCTaHOBJICHHS OallaHca MEX/Ly 1mpa-
BOM Ha cBOOOMY MH(OPMAIMU U TPaBOM
Ha 3aLIUTY TIEPCOHAIIBHBIX JJAHHBIX;

3) coBepuICHCTBOBaHHE o0mux
1 0Cco0bIX TpeboBaHMi K 00paboTke mep-
COHAJIbHBIX JIAaHHBIX;

4) yTOuHeHHE TIepevHsi MpaB CyOb-
€KTOB IIEPCOHAIBHBIX JAHHBIX C y4ETOM
€BPOIEHCKOro ToAX04a K OHPEeICHHIO
a0CONIIOTHOTO TMpaBa Ha WCIpaBJICHHUE
U yaajeHue cOOCTBEHHBIX IEPCOHATBHBIX
JTAHHBIX — «IIpaBa ObITh 3a0bITHIMY;

5) yrouHeHue mporeayp 00paboTkKm
MepCOHANBHBIX JTaHHBIX (cOOp, HakKorure-
HHE, XpaHCHHE, H3MCHCHHE, JOTOJIHE-
HUe, OOHOBIICHHE, COOOIIEHHEe, pacIpo-
cTpaHeHue (mepenadya), oOE3JIMYMBAHUE,
yAaJeHHe, YHUYTOXKEHHE NEePCOHAIBHBIX
JIAHHBIX) C y4eTOM TpeOOBaHWH 3aKOHO-
narenbctBa EC ut.a. [10, c. 8].

Takum 00pa3oM, Ha OCHOBaHHMHU IIPO-
BEJICHHOT'O BBILIE aHAJIM3a MOKHO Hpe.-
JIO)KUTh BHECEHME CIICIYIOINX H3MEHe-
HUU W JONOJMHEHWH B 3aKOH YKpawHbI
«O 3ammTe NepPCOHATBHBIX JaHHBIX)»:

1) ct. 2 JOMONHUTE TIONOXEHHEM O
TOM, 4YTO YyBCTBUTEJIBHBIC IEPCOHAIIb-
HbIC JIAHHBIC — CBEJCHUS O (DH3MICCKOM

aMue  KOH(GUICHIMAIBHOIO Xapakrepa,
K KOTOPBIM OTHOCATCS: (GaMWIus, MM,
OTYECTBO, A/IPEC €ro MpoXKUBAHUS, aapec
pErucTpanym, Jpyrue MacropTHbIe NaH-
HbIe, MICHTU(PUKAIMOHHBIH HOMep (HU3H-
YEeCKOIo JIMIA — IUIATEeIIbIMKA HAJIOrOB,
uH(OpPMALIUS O COCTOSIHUH 3710POBBS,
MPOUCXOXKICHHUH, HallHOHAJBHOCTH,
PEIMIHO3HBIX M TOJUTHYCCKUX YOeK Ie-
HUSX;

2) 4. 2 CT. 5 OTIONHUTH ITOJOKEHHEM
0 TOM, YTO Ha «4YYBCTBHUTENBHBIE» IIep-
COHAJIBHBIC JIAHHBIC PACIPOCTpPaHICTCS
peXKUM  KOH(UACHIMATBLHOCTH; 00paboT-
Ka «4yBCTBHTEJIBHBIX» II€PCOHAIILHBIX
JIAHHBIX, KPOME TeX, KOTOpbIE Orpeserie-
HBI CTaThel 7 HACTOSIIETO 3aKOHa, AOMy-
ckaercsi 1mpu  OQOPMIICHHH TPYIOBBIX
NPaBOOTHOLICHHUH, peali3alliy TPYIOBBIX
U JPYTHX
TIPaB YEJIOBEKa C €r0 COIIAcHs, a TaKoKe 0e3

COMAJIbBHO-DKOHOMHUYCCKHX

€ro COIIacHs TOJNBKO B MHTEpEcax Haluo-
HaJILHOW 0€30MacHOCTH, YKOHOMHYECKOTO
0J1aroCOCTOSIHYSA U TIPaB 4eJIOBEKa,

3) 4. 1 CT. 6 TOMOJHUTH MOJOKEHUEM
0 TOM, YTO B CiIy4ae, €CiM IepCOHallb-
HbIE JIaHHbIE 00padaThIBAIOTCS C IIEJBIO
BCTYIUICHUSI B TPYJIOBBIC IPAaBOOTHOILIE-
HUS (3aKJIIOYEHHE TPYHLOBOTO JOrOBOpa
U TOCIEAyIoIee HCIONb30BAaHNE HAEM-
HOTO TpyAa), TO TMPEACTABICHHUE JUIIOM
JIOKyMEHTOB, OIPECICHHBIX TPYLOBBIM
3aKOHOJATENILCTBOM  JUISL  3aKJIFOYCHUS
TPYZOBOTO JIOTOBOpa, O3HAYaeT IIPeo-
CTaBJICHWE TaKUM JIMIIOM COTJIachsl Ha
00pabOTKy ero HepcOHaNIbHBIX JIaHHBIX
HCKIIFOYUTENBHO C YKa3aHHOM 1IeJIbIO0.

OpHUM U3 HamnpapjeHUH COBEpLICH-
CTBOBAaHMSl 3aKOHOZATENbCTBA B cdepe
oOpalieHust ¥ 3alUThl TIEPCOHAIBHBIX
JTAHHBIX Pa0OTHHUKA SBIISIETCS UX XPAaHEHUE
U 00paboTka B MH()OPMALMOHHO-KOMMY-
HUKAI[MOHHBIX CHCTeMax u cetn HTepHeT.
JlanHOEe HampaBlIeHHE pA3BUTHS OTede-
CTBEHHOTO 3aKOHO/IATENILCTBA MPHOOpeTa-
€T 0cO0yI0 aKTyaJIbHOCTh B COBPEMEHHBIX
YCIIOBHSIX, KOT/Ia OOJIBIIMHCTBO MCKaTeei
pa3MeIaoT CBOE Pe3loMe Ha caiTax, JIpy-
rux MHTepHeT-pecypcax, COOTBETCTBEH-
HO, paboToziaTenu Bce yalie 00pariaroTes
K TaKMM PecypcaMm C LeJIbI0 OCYIIECTBIIe-
HHUSI KaJJpOBOrO 0TOOpA.

Tak, JI.H. Pycak u U.I1. bepe3zoBckas
CUMTAIOT, YTO CYILECTBYET HEOOXOIu-
MOCTh J0paboTKK mporeayp 00paboTKu
MEepCOHANBHBIX JAaHHBIX C HCIIOIBH30Ba-
HHUEM BeO-pecypcoB, B YaCTHOCTH yCTa-
HOBJIGHHE  IPOIEIYPbl  YBEIOMIICHHS
MOCeTHTEeNel caiToB 00 WX MpaBax, O
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COCTaBE M COJCP)KAHUH COOMpaeMbIX
MEePCOHANBHBIX JIAHHBIX, O Heau cOopa
MIEPCOHANBHBIX JAAHHBIX U O JIMLAX, KOTO-
PBIM IepealoTcs UX MePCOHaIbHBIC JIaH-
Hble. Taroke, 0 MHEHHUIO YYEHBIX, HYXKHO
YCTPaHUTh U JPYTHe HAPYIICHHS, TaKue
KaK IpeloCTaBIeHHe OE30T3BIBHOTO HIIN
OeccpoyHoro comracust Ha 00paboTKy
MEePCOHANBHBIX JAHHBIX, Iepenada mep-
COHAJIBHBIX JIAHHBIX HEYCTAaHOBJICHHBIM
TpeThUM Jiiiam u T.A. [11, c. 79].

Ceiiuac B YKpawHe JaHHBIH BOIIPOC
YAaCTUYHO yperyaupoBaH 3aKOHOM YKpau-
Hbl «O 3amure nHboOpMauu B nHGOpMa-
LIMOHHO-KOMMYHHUKAIIMOHHBIX CHCTEMaX)
[12], xoropelii BO37MAraeT OTBETCTBCH-
HOCTh 3a obecrieueHne 3aiuThl UHPOP-
Maluy B CHCTEME Ha BIaJeNblla CHUCTe-
MBL. BMecTe ¢ TeM, Kak MOKa3bIBaeT OMBIT
HEKOTOPBIX  3apyOeXHBIX TOCYHapCTB,
HCTIOJIb30BaHUE WutepreT-pecypcon
B KOHTEKCTE 3allUTHl II€PCOHAIBHBIX
JAHHBIX SIBISIETCS] TIPEIMETOM PETYIHPO-
BaHUS CIELHAIbHBIX 3aKOHOJATENIbHBIX
aKTOB.

Hanpumep, B CIIA 3akoHOzmatens
MIPUMEHSET YeThIpe OCHOBHBIX IIOJXOJa
K PeryJiMpoBaHUIO PABOOTHOLICHHMH,
BO3HUKAIOMIUX B cucreme VHTepHeT:
1) perynupoBanue comep:kanus HHDOP-
Malyy, KOTOpas MOXKeT oOpamarscs
B cucteme MHTepHeT; 2) KBOTHpOBaHHE
HWHOCTPAaHHOH HHpOPMAIHH;

3) perynmpoBaHHE pEeKJaMbl, pa3Me-
menHoi Ha MHTepHeT-pecypceax; 4) 60pb-
0a ¢ MOIIEHHHYEeCTBOM B cucteme MHTep-
wer [13, c. 107]. Ha stom ocHoBaHuu
HEKOTOpBIE YYEHbIE MPEeIaratoT pa3pado-
TaTh U NPUHATH MPOeKT 3akoHa «O cpen-
CTBaX MaccoBOil MHGpOpPMALMKU B CETU
VHTepHeT» B COOTBETCTBHU C MEXIyHa-
POIHBIMU MPUHLHUIAMHA M CTaHAAPTAMH
B 9T0ii cdepe [13, c. 108].

IIpuaumass BO BHHMaHHWE MHPO-
Boit omeit, C.A. KykmHa cumtaer, 4to
B YKpauHe HeoOXOIUMO MPHIEPKUBATHCS
KOMIUIEKCHOTO TIOZIXOZa K PEeryIHpoBa-
Huto UHrtepHer-oTHOmeHuid. Yro kaca-
ercsi CpeICTB MaccoBOM HMHGpoOpMauu
B HMHTepHeTe, TO yd4eHbI mpeaiaraer
pa3paboTaTh OTACIbHBIN 3aKOH, KOTOPBIi
Obl peryJmMpoBas BOIPOCHI PErUCTpalty,
JeATEeIbHOCTH, OTBETCTBEHHOCTH 3a pac-
MIPOCTPaHEHUE MPOTUBOIPABHON U HEJ0-
CTOBEpHOII MH(OpMALMK, OPOLEAYPY
OCTIapHUBaHMS TaKOH MH(pOPMAINH, 3aIlH-
Ty aBTOPCKHX IIpaB CPEACTB MaccOBOI
HHPOPMAIMHU, KOTOPBIE HAXOAATCSI B CETH
[14, c. 250].
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B KOHTEKCTE JaHHOTO MCCIEIOBaHUA
U C 1eNbi0 o0ecnedeHus 3alluThl epco-
HaJbHBIX JIAHHBIX pabOTHHKA B CHCTEME
Wurepuer, cunraeM, Oosee 1eaecoodpas-
HBIM SIBJISICTCS IOJIXO]], COTVIACHO KOTOPOMY
TIOJIOKEHHS ACHCTBYIOIIET0 3aKOHOIATE b~
CTBa CJIEAYET JONOJIHUTH COOTBETCTBYIO-
HIMMH HOpPMaM# 00 HCHOJIb30BaHUH CHCTE-
mbl MHTeprer. Hanpumep, B cT. 4 3akoHa
Vikpaunnsl  «O  3amure  MHpOpMALUU
B MH(POPMAIIHOHHO-KOMMYHHKAI[MOHHBIX
CHCTEMaXx» MOXHO JOTOJIHUTD TTOJI0KEHHU-
€M O TOM, YTO C LEJbIO0 HICHTH(UKALUN
BIIAJIeTIbl[a CHCTEMbI TOCIEIHUI 00s3aH
pa3Mmelarb Ha CBOMX PECypcax KOHTaKT-
HYI0 HH(OPMAIHIO, CBeCHHS O ceOe (Hau-
MEHOBaHHE, afipec U T.11.).

IIpu o>ToM BHeEceHUE HM3MECHECHUN
U JIOTIOJIHCHUI B ICHCTBYIOIIIEE 3aKOHOA-
TEJILCTBO B COOTBETCTBYIOIIEH cepe He
HCKJIIOYaeT BO3MOXKHOCTH IOCTEIICHHOM
Pa3pabOTKH KOIM(HUIMPOBAHHOIO AaKTa,
KOTOpBIil OyleT perTaMeHTHpOBAaTh Ipa-
BOBbIE OCHOBBI OOpaleHns: HHGOPMALUK
B cucreme MHTepHeT.

Takum o006pa3oM, 06o0Imas pe3ynasTa-
ThI TIPOBE/ICHHOTO MCCIIEIOBAHMS, CIIEyeT
yKa3arb Ha HEOOXOIMMOCTb COBEpILCH-
CTBOBaHWs 3aKOHOZATENIbcTBA B cdepe
oOpalleHus 1 3aIUTHI IEPCOHATIBHBIX JIaH-
HbIX PaOOTHHKAa B HECKOJBKHX Harpas-
JICHUsIX. B 4aCTHOCTH, MOXKHO BBIICIHTH
CIIEYIONINE HAIIPABJICHHS COBEPIICHCTBO-
BaHMS 3aKOHOZATENLCTBA B JaHHOH cdepe:

1) d4erkoe oOmpe/ieliCHHE MOHSTHS
«IIEpCOHANIBHBIC JIAHHBIE» U TIPOHM3BO-
JTHOTO OT HETrO — «IIePCOHAJIbHBIC JaHHbIC
pabOTHUKA», a TaKXKe pa3rpaHUYeHUe
UH(pOPMAIIHMH, COCTABIISIONICH KOH(UICH-
LMaJIbHBIC CBEACHUS O JIMYHOCTHU, U APY-
I'MX HEPCOHANILHBIX JaHHBIX;

2) 3aKperuieHHe YeTKUX TpeOOBaHUI
K 00paboTKe TEepPCOHATBHBIX JaHHBIX
PabOTHHKOB U JINII, UMCIOIINX HAMEPCHHUE
TPYIOYCTPOUTBCS, COBEPLICHCTBOBAHHUE
[IPaBOBOTO U OPraHM3AaLMOHHOIO MeXa-
HHU3MOB B c(epe 3alllUThl TEPCOHATBHBIX
JJAHHBIX Pa0OTHHKA;

3) COBEpIICHCTBOBAHME 3aKOHOJA-
TenbCTBA B chepe 0OpalleHnst U 3alUThI
MePCOHAIBHBIX JAHHBIX Pa0OTHHKA, OCY-
LIECTBIISIEMbIX B HH(OPMALIMOHHO-KOMMY-
HHUKAIMOHHBIX CHCTeMax U ceTH MHTepHeT.

Cnucok WMCHo/IL30BAaHHOI JMTEpa-
TypbI:

1. Cominko I.M. Ilomo BIOCKOHA-
JICHHSI CHCTEMH 3aXHCTy TNEPCOHAJIbHHX

JTaHMX B Tiporieci ix 00pooku. @opym npa-
6a. 2013. Ne 1. C. 939-945.

2. lgiprox J.B. Awnamiz HemomikiB
3aKOHOIABCTBA YKpaiuu y cdepi 3axucty
[IEPCOHANBHUX JIaHUX. [Ipaso i besnexa.
2013. Ne 4(51). C. 58-64.

3. Ilpo 3axmcr manux : Penepans-
nuit 3akon IlIBeimapii Bixm 19 yepBHS

1992 p. URL : http:/khpg.org/index.
php?id=1139410737.

4. Komekc  3akoHiB  mpo  Tmpa-
o YkpaiHu Koneke  VYkpainum  Bin

10.12.1971  Ne  322-VII. URL :
http://zakon2.rada.gov.ua/laws/show/322-08.

5. TpynoBuii xomekc YkpaiHu: mpo-
ekT 3akoHy Big 27.12.2014 peectp.
Ne 1658. URL : http://wl.cl.rada.gov.ua/
pls/zweb2/webprocd 1?pf3511=53221.

6. TTocraHoBa BiHHHI[KOTO MiCBKOTO
cyny Binamipkoi obmacti Bix 19 kBiTHS
2016 poxy y cmpasi Ne 127/2737/16-

a. URL http://reyestr.court.gov.ua/
Review/57329452.

7. IloctanoBa JKoBTHEBOro  paii-
OHHOrOo cyny M. JIHINpOHeTpoBChKA

Big 23 ciuas 2017 poky y cmpasi
Ne 201/191/17. URL : http://reyestr.court.
gov.ua/Review/64253995.

8. IloctanoBa Bepxonoro Cymy
Bix 24 tpaBus 2018 poky y cmpasi
Ne 800/591/17. URL : http://reyestr.court.
gov.ua/Review/74699860.

9. IlocranoBa BepxosHoro Cymy
Bin 24 tpaBHs 2018 poky y cmpasi
Ne 800/591/17. URL : http://reyestr.court.
gov.ua/Review/74699860.

10. Bomnoceupkuit B.O. IHozemunit
JIOCBIl NPaBOBOTO PEryJIIOBaHHS 3aXHU-
CTy TIepCOHANBbHUX NaHuX. International
Scientific  Journal. 2014. URL
https://www.inter-nauka.com/uploads/
public/14815322304340.pdf.

11.Pycak [I.M., bepezorcebka LI1. Bro-
CKOHAJICHHSI TIPAaBOBOTO PETYJIIOBAHHS 3aXH-
CTY IEPCOHAJILHUX JIAHHX B MEPEXKi IHTEPHET
B KOHTEKCTI iHTerpauii YKpaiHu B CBITOBHI
iHdopmaniiauil ipoctip. Akmyanvhi npo-

bnemu  midicnapoonux — eionocun.  2015.
Bumn. 124. Y. 1. C. 74-84.
12. TIlpo 3aXHCT inpopmarii

B iH(dopMaLiitHO-TeIeKOMYHIKaIli HHUX
cucTeMax 3akoH  YkpaiHu  Bif
05.07.1994 Ne 80/94-BP. URL
http://zakon5.rada.gov.ua/laws/
show/80/94-%D0%B2%D1%80.

13. Tarapoa B.C. OcobmuBocTi
IIPaBOBOTO PpEeryIroBaHHS Mepexi
Inrepner. Ynpasninas possutkoM. 2014.
Ne 6(169). C. 105-108.

LEGEA SI VIATA

14. Kykina 3.0. Okpemi acmnektu
MPaBOBOTO PEryJIIOBaHHS IHTepHETY, sK
3aco0y MacoBoi iHpopmarii. Akmyanshi
npobremu midicHapoonux gionocun. 2012.
Bum. 108. Y. I. C. 243-251.

MHDOPMAILIMA Ob ABTOPE
ABpamenko AHacracusi Baagumu-
POBHa — MIPOKYpPOP OTAEIA IIPOKYpaTyphl
ropona Kuesa

INFORMATION ABOUT THE AUTHOR

Avramenko Anastasiya
Vladimirovna — Prosecutor of the Kyiv
Prosecutor’s Office

st.line@ukr:net



VK 349.2

MAI 2019

KOJUIEKTUBHOE MPEKPAIEHUE
TPYIOBBIX MPABOOTHOINEHMI MO WHULIMATUBE
PABOTOJIATEJISI (BBICBOBOKJIEHUE)

Onyapa BABEHKO,
KaHJU/aT IOPUINYCCKUX HAayK

AHHOTALIUSA

B cratbe nana 0611.[3.5[ XapaKTECPUCTUKA KOJIJICKTUBHOTO IPEKPALIEHUS TPYIOBbIX HpaBOOTHOLHeHI/Iﬁ 110 UHUIUATUBE pa6OTOZ[aTCJ'I$I.
OqepquLI OCHOBHBIC IIPU3HAKHW 1 OCHOBAHMUS TAKOI'O IIPEKPAICHUS TPYAOBBIX HpaBOOTHOHJeHPIﬁ. B urtore CCI)OpMyJ'II/IpOBaHO aBTOP-

CKOE ONpe/Ie/IeHNE TTOHSTUS «KOJUIEKTUBHOE MIPEKPAIEHNE TPYAOBBIX MPABOOTHOIIEHHUI»
KOJUIEKTUBHOE IIPEKpAIleHUe, TPYyAOBble IPABOOTHOLICHMS, IPHU3HAKH, OCHOBAHUS, YBOJIBHEHHE,

KimioueBbie ciioBa:
paboTonares.

COLLECTIVE TERMINATION OF LABOR LAW
ON THE INITIATIVE OF THE EMPLOYEE (EMPLOYEE)

Eduard BABENKO,
Candidate of Law Sciences

SUMMARY

The article presents general characteristic of collective termination of labour legal relationship at the employer’s initiative. The
key features and grounds for such a collective termination of labour legal relationship have been outlined. To conclude, the author’s
definition of the “collective termination of labour legal relationship” notion has been formulated.

Key words: collective termination, labour legal relationship, features, grounds, redundancy, employer.

[ocTranoBka mnpodaemsl. Bormpo-
caM IpeKpalleHusl TPYIOBBIX IpaBo-
OTHOIIEHUH YACTSITN BHUMaHHE
Takue  YKpauHCKHE  y4yeHble,  Kak:
O.A. bnusnen, A 4. baprkus, O.C. Bape-
nuk, JL.IO. Bemnuko, C.M. Imna3bko,
I0.A. lxkema, M.U. Jlpyr, A.A. Kypo-
Ba, O.B. Ilpymueyc, C.M. I[lpumunxo,
JLM. Pycauns, C.B. Cenezens, H.M. XyTo-
psa, ['M. Yansmmesa, O.A. SIkoBnes,
O. M. flpomenxo u apyrue. He ymanss
3HAUUMOCTH BHECEHHOTO Ha3BaHHBIMH
YUEHBIMH BKJIaJla B PEIICHHE TPOOIeMbI
COBEpIIEHCTBOBAHUS IPABOBOIO  PEry-
JUPOBAaHMSA  MPEKPALIEHUs  TPYHAOBBIX
MPaBOOTHOLICHHUH U 3aIIUThI PAOOTHHKOB
BO BpEMsl TAKOTO IPEKPAIEHUs, BCE XKe
OTMETHUM, YTO JJAHHBIN BOIIPOC A0 CHX HOP
SIBISIETCSl AKTyalbHBIM M TpeOyeT namb-
HEHINMX HAay4IHBIX HccnenoBanuii. Ceron-
H TpeOyeTcsl pa3inuiyeHue WHIUBHIY-
AITBHOTO M KOJUIEKTUBHOTO HPEKPAIICHHS
TPYIOBBIX ITpaBoOoTHOLICHUH. [Ipn aTOM:

1. He Bce u3MeHeHUs B OpraHu3sa-
LUK TIPOU3BOACTBA WM TPYJa SBISIOTCS
OCHOBAHUSIMU ISl KOJUIEKTHBHOTO Mpe-
KpallleHus] TPYJOBBIX IMPABOOTHOLIEHUI.
AHaNOTrMUHYI0 MO3UIUIO 3aHUMAeT pyc-
ckuii yuensiii O.B. KepusikeBuu-Tana-
CUMUYK, MOAYEPKUBAS, YTO «U3MEHEHHS
B OpraHM3allU{ IIPOHM3BOACTBA M TpyJa

JIOJKHBI BHEJPSTHCS BCIEACTBHE JCH-
cTBUil pabortonaress, 0OyCIOBICHHbIE HE
CyOBEKTHBHBIMH, a HCKIIIOUUTEILHO 00b-
eKTUBHBIMU (DaKTOpaMH. A 3TO, B CBOIO
o4epesib, MOKHO CYMTATh HOPUANYECKON
rapaHThell 3ammuThl NpaB PaOOTHHKOB,
HaNpaBJICHHON HA HENOMYIICHHE MPOU3-
BOJIBHBIX M HEOOOCHOBAHHBIX PEHICHUH
paboTozarerst 00 N3MEHEHUH CYIIECTBEH-
HBIX ycIoBHi Tpyna» [1, c. 225].

2. He Bce mpoueccsl, IPOMCXOJAIIIEe
NpY YIaCTHH IOPUIMYECKOTO JINIa-pado-
Tojares, ykazanHele BII. 1 4. 1 cT. 40 K30T
YKpauHsbl, ABISIOTCS (OpMaMH H3MEHe-
HHUA B OPraHU3alliM TNPOM3BOJICTBA HIN
Tpyna. B wacTHoCTH, paBOMEpHOH cuu-
TaeM MO3UIMI0 YKPAUHCKOTO YYEHOTO
JLIO. Benuuxko, koTopas yka3bIBaeT Ha TO,
YTO IMKBUJIAINS U PEOPTaHU3ALUS IOPU-
JIMUECKOTO JINIA — paboTomaTesst He SBIIs-
FOTCS] BUJIAMH N3MEHEHHH B OpraHU3alnu
MIPOM3BOJCTBA M Tpyda». Takke BakKHO
U TO, YTO PEOPTaHU3AIMS U JINKBUIALHS
SIBIISTIOTCSI TYTSAMHU TPEKpaIieHust J1ro0o-
TO IOPUIMYECKOTO JNIa-padoTonaTens, a
COKpAIllCHHE YHMCICHHOCTH (WJIM IITaTa
PabOTHHUKOB) SBIISIETCS CIIEICTBHEM HU3Me-
HEHUH B OpraHM3aluy I[POM3BOACTBA
u Tpyaa [2, c. 180], onHako oTMeTHM, 4TO
COKpAIllCHHE YHMCICHHOCTH (WJIM IITaTa
pabOTHHUKOB) HE SIBISIETCS] 00s13aTEIIbHBIM

CIICICTBHEM H3MEHEHUs OpraHu3alyu
IIPOU3BOJICTBA U TPYAA.

3. He Bce mpoueccsl, HPOUCXO-
JSIMe € y4yacTHeM  IOPUIUYECKOro
avua — paboTojaTens, KOTOpbIE Iepe-
ypcaensl B . 1 4. 1 cT. 40 K3or Ykpan-
HBI, SIBIISIFOTCSI OCHOBAHUSIMH ISl KOJI-
JICKTHBHOTO  NPEKPALICHHUS  TPYIOBBIX
MPaBOOTHOIICHNH (MJIM HE BCETAA SIBIISI-
FOTCSI TAKOBBIMHM). YKa3aHHOE TIPSIMO ClTe-
JyeT U3 MPEIBAPUTEIHEHOTO 3aKIIOUCHNSI.
Mexny TeM oOpaTuM BHUMaHHE Ha TO,
YTO MOJOOHBIC BBIBOABI YK€ OTMEYAJINChH
B Teopuu Tpynosoro npasa (H.b. bonrina,
C.H. Koxymko). OuepyeHHass JIOTHKA
Takke wucnonszyercs Ilnenymom BCY
B [TocranoBnenun ot 6 HOsIOpst 1992 rona
Ne 9 Bab3.2m. 19.

Cormacumcst ¢ TO3MIUEH yKpawH-
ckoro yuenoro JLIO. Bemmuko, koTo-
pas CUMTAET, YTO CAMOCTOSTEIbHBIMHU
OCHOBAaHUSIMHA DPACTOPIKEHHS TPYIOBOTO
JIOroBOpa 10 MHMIMATHBE paboToja-
Tens ckBo3b mpusMy 1. 1 4. ct. 40 K3or
VYKpauHBl Ha CaMOM Jele SBIISIOTCS:
(1) mpekpamieHue IesTeIbHOCTH paboTo-
JaTess — FOPUMYECcKoro Jinna; (2) cokpa-
LIEHHE YHMCICHHOCTH WM IuTara pador-
HUKOB, OOYCIIOBIICHHBIE H3MEHEHHAMHU
B OpraHM3alyy IPOM3BOJCTBA U TpyJa
[2, c. 180]. K coxkanenuio, yka3aHHBIN
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noaxo He ucnoisbssdyercs B Ilpoexre TK
VYkpaunsl. B cT. 86 3akoHOmpoekra yka-
3bIBACTCS, 4YTO «B CIy4ae W3MEHEHUs
YCJIOBHH 3KOHOMUYECKOTO, TEXHOJOTH-
YECKOIo, CTPYKTYPHOTO, OpraHHW3allMOH-
HOTO XapakKTepa, BBI3BAHHOTO IOTPeOHO-
CTBIO paboTomarens WM H3MEHCHHIMHI
B OpraHM3alii IPOM3BOJACTBA W TPyAd
(JTUKBUAINS, CITASTHIE, Pa3elieHne, Tpe-
00pa3oBaHUE, COKPAIIEHUE YHCICHHOCTH
WK 1ITata pabOTHHUKOB), B CITydae OTKa3a
paboTHUKA paboOTaTh B CBA3U C M3MEHEHHU-
€M CYLIECTBEHHbIX YCIOBHH TPy/a, a TaK-
ke B cilydae NpekpamieHus Gu3H4ecKum
oM QYHKIMA paboTonaresns TpyaoBoit
JIOTOBOP MOJKET OBITh PACTOPTHYT B CBS-
34 ¢ cokpaiieHremM». Hapsny ¢ Tem «mpu
MIPOBEJICHUN COKPAICHUS YHCICHHOCTH
paboTHHKOB paboTOATENb BIIPAaBE B Mpe-
Jienax OTHOPOAHBIX MPO(pECCHit M JTO0IK-
HOCTE IPON3BECTH NIEPECTAHOBKY (TIepe-
IPYIIUPOBKY) paOOTHUKOB M IEPEBECTH
Oonee KBaTM(UIIMPOBAHHOTO pPabOTHUKA,
JIOJDKHOCTB KOTOPOTO COKPAIIAeTCs, C €ro
COIVIACHs Ha APYTYIO JOKHOCTh, YBOJIMB
C Hee Ha 3TOM OCHOBAaHMU MEHEe KBaJH-
(UIMPOBAHHOTO PAOOTHHUKAY.
U3no:xkeHne OCHOBHOIO MaTrepHa-
Jga. BpiacHss 0OIIyI0 XapaKTEepUCTHKY
KOJUICKTUBHOTO IMPEKPAIICHUSI TPYAOBBIX
MIPABOOTHOIICHUI IO WHUIMATHBE Pado-
TOAATENsI, CIAEAyeT BBLICHUTH CYIIHOCTH
CaMOCTOSITEIBHBIX OCHOBaHHMH pacTop-
JKSHUSI TPYIOBOTO JIOTOBOpPA IO MHUIIHA-
THUBe paboromarens (B KOHTEKcTe 1. | 4.
ct. 40 K3oT YkpauHsbl), a IMEHHO B KOH-
TEKCTE OIpE/IEICHUs OCHOBHBIX IIPU3HA-
KOB COOTBETCTBYIOILETO MpPEKpaleHHs
TPYAOBBIX MpaBooTHOWEHUH. [Ipu sTOM
o0OparuM BHUMaHHE Ha TO, YTO OIpeAelie-
HUIO 9THX MTPU3HAKOB Y/IEIISETCS IHPOKOE
BHUMAHHUE YKPAWHCKHUX IOPHUCTOB-TPYIO-
BukoB. J[.A. [IyHTyC BriosiHe cripaBeiiinBo
K XapaKTepHBIM TPHU3HAKAM BBICBOOOXK-
JICHNS] OTHOCHUT CIEAYIOINe MpPU3HAKH:
(1) BBICBOOOKIEHUE SIBISIETCSI COBOKYII-
HOCTBIO OTIPEJIENICHHBIX COIHAILHO-TIPO-
N3BOJICTBEHHBIX OTHOIICHUIT; (2) BBICBO-
O0xJIeHHEe — 3TO OOBEKTUBHBIN TpoIEcC,
KOTOPBII MOSIBIIACTCS U CYIIECTBYET He3a-
BHUCHMO OT Halero cozHanus; (3) BbICBO-
OOXKJICHHE SIBISICTCS COLMAIbHO-3KOHO-
MHYECKHUM SIBIICHUEM, BE/lb KacaeTcs Kak
9KOHOMHYECKOTO, TaK ¥ COLUAIBLHOTO
aCTeKTOB; (4) BBICBOOOXKIICHHC BBI3BA-
HO HAyYHO-TEXHHYECKHM IIPOTPECCOM,
KOTOPBIA CONEPHUT W MHTCHCU(PHUKAITUIO
TpyZaa, SKOHOMHIO pabodero BpeMeHH
" ToBbIIeHne 3()(HEeKTHBHOCTH Tpyna U

T. 1; (5) BbBICBOOOXK/ICHHE IIPUBOAUT
K  mepepacrpeleseHHI0  PabOTHHKOB,
KOTOpOE MOXKET HW3MEHHTh TpPeOOBAHUS
K npodeccun (creruansHocT) [3, ¢. 67].
B cBoro ouepenb, MaccoBoe BBICBOOOK-
nenne, kak cuutaer J.A. Yecra, xapak-
TEpU3YIOT CIEYIOIIHE CYyIIECTBCHHBIE
mpusHakn: (1) MaccoBoe yBOJBHEHHE
MIPOVCXOUT TI0 MHUIMATUBE paboTomare-
ns1; (2) mpaBoBOE€ OCHOBAHHE MAacCOBOTO
BBICBOOOK/ICHHSI — COKpAIlleHHe YHCIICH-
HOCTH paOOTHUKOB BCIIE/ICTBHE H3MEHe-
HUI B OPraHU3aliy IPOM3BOJCTBA U TPY-
Jla; MacCoBOE€ BBICBOOOK/ICHHE OTBEYAeT
OIPE/ICIICHHBIM KOJIMYECTBEHHBIM U Bpe-
MCHHBIM IOPUANYECKH 3HAYUMBIM KpUTe-
pHsSIM; MacCOBO€ YBOJIbHEHHE ITPOU3BO-
IUTCA C COOJIFOICHUEM 3aKOHOIATEIBHO
YCTAQHOBJICHHOM MPOLEIYPhl; MaccoBOe
BBICBOOOYK/ICHHE COTIPOBOMKIACTCST Mepa-
MH TI0 €TO MPEOTBPAIICHIIO 1 MUHIMH3a-
LMY HETAaTUBHBIX MOCICACTBUI [4, ¢. 37].

[lo Hamemy MHEHHWIO, CYIIECTBEH-
HBIMHU TIPH3HAKAMH KOJUIEKTUBHOTO Mpe-
KpallleHNsI TPYIOBBIX IPAaBOOTHOLICHUIT
10 WHHUIHMATUBe paboTonmarens (BBICBO-
OokJeHne pabOTHHUKOB) 110 JISHCTBYIOIIIe-
My 3aKOHOJATENbCTBY YKpPaWHbI O TPYIE
SIBIISIFOTCS

1. BrIcBOOOKIEHHE KAaK KOJLICKTHB-
HOE MPEKpaIleHHE TPYIOBBIX IPaBOOT-
HOIICHUH MPOUCXOANUT HCKIIOUYUTEIHHO
o uHMNMartuBe paboromarens. JluHa-
MHYECKHE HM3MEHEHHUS Ha pPBIHKE TpyAa
VKpanHbl 00YCIIOBIHMBAIOT ITOCTOSTHHBII
00MEH TPYHIOBBIMH peCypcaMu, B pe3ylib-
TaTe 4ero BO3HUKAIOT, U3MEHSIOTCS U Ipe-
KpaIarTcsl TPYAOBbIE MTPABOOTHOIICHUS,
YTO SIBIISIETCS 3aKOHOMEPHBIM SIBICHUEM
COI[MAJIBHOM JIEHCTBUTEIBHOCTH B LIEJIOM
U ee MPaBOBOW COCTABISIONIEH B YacT-
Hoctu. Kareropus «mpekpamienue Tpy-
JIOBOTO JIOTOBOPa» JOJDKHA XapaKTePU30-
BaThCsl 0OBEMHOCTBIO, KOTOPAsi BKITIOYAET
B ce0s Bce BO3MOJKHBIE BAPHAHTHI OKOH-
YaHUS ~ TPYAOBBIX  IPABOOTHOIICHHUH.
B.C. BeHemukToB yKa3pIBaeT, 4TO 3TO
SIBISIETCS. POJIOBBIM TOHSTHEM, KOTOPOE
«OOBEMHSCT BCE OCHOBAHMSI PacTOpIKe-
HUSI TPYIOBBIX CBsI3€il KaK 10 HMHUIIMATUBE
paboTHuKa, paboTogaTelns, TPETbUX JIHII,
TaK U B CBSI3U C BBIOBITHEM pabOTHHKA W3
cocTaBa IPEIIPHUSITUS B CBSA3H C €r0 CMep-
THI0» [5, c. 100]. ITo Muenuio E.®. T'one-
HS, TPEKpaIleHHe TPYIOBOTO IOTOBOPA
3aKITIOYaeTCsl B TOM, 4TO TPH HacTyIule-
HUM TIPEITyCMOTPEHHBIX 3aKOHOJATEIlb-
CTBOM O TpyZe COOBITHII M IOPUANIECKUX
JeHcTBUH pabounii WITH CITy’KaIinii 0CBO-

O0K/1aeTCst B YCTAHOBJICHHOM 33aKOHOM
MOPSAZIKE OT BBINOJIHEHUST CBOMX TPYAO-
BbIX (DYHKIHMI Ha JAHHOM NPEINpPUSTUH,
YUPEXKACHUHU, OPraHU3aLUH, a TIOCICHUE
CHUMAIOT ¢ ce0si 00S3aHHOCTH MpPEeo-
CTaBJIeHUs1 pabOThI [0 3TOMY TPYIOBOMY
JIOTOBOPY M O0S13aHHOCTb  YIUIAYMBAThH
3apaboTHyto mmiary [6, c. 26]. Hapsamy
C 3TUM BBICBOOOXKIIEHHE (KOJUICKTHBHOE
MpPEKpAICHHEe TPYIOBBIX  MPABOOTHO-
[ICHHI), KOTOPOe OOBEKTHUBHO SIBIISICTCS
BECOMBIM  TPYJO-IIPABOBBIM  SIBJICHHEM,
B IIPAKTUYECKOH JICHCTBUTEIBHOCTH Me-
€T MECTO JIMIIIb B TOM Ciy4ae, KOrjia OHO
MPOBOAUTCS M0 MHUIMATHBE paboTonare-
JIsI, HEIIOCPEICTBEHHBIM CBUJICTEIILCTBOM
Yero sBISETCS HE TOJIBKO YTBEPIKICHHE
BEJlYIINX IOPUCTOB-TPYIOBUKOB, KOTOPbIE
HaMH yKe ObLIM NPUBE/ICHBI, HO U COJEP-
skaHne cT. 48 3akona Ykpaunsl «O 3aHf-
toctn HaceneHus» [7]. Takum oGpazom,
CCIIM MHUIMATHBA PACTOPKEHHS TPYHO-
BOTO JIOTOBOpA HCXOAMT OT pabOTHHKA
(MM TPeThEero JIMIA, HAIIPUMEP, POJUTE-
Jell HECOBEPLICHHOJICTHEI0 pPabOTHHKA,
npo(coro3a, roCyIapcTBEHHOIO OpraHa),
TO JaXe B Cily4ae, KOrja 3Ta MHULHUATH-
Ba OyIeT OJHOBPEMEHHO HCXOIMUTb OT
3HAYUTEIBHOTO KOJIMYECTBAa PaOOTHHKOB
(B 4aCTHOCTH, KaK CJIC/ICTBUE HEBBIMOJIHE-
HHs paboTo/aTesIeM TPYIOBbIX 005 3aHHO-
cTel u 00SI3aHHOCTEH 10 KOJUIEKTHBHOMY
TPY/ZI0OBOMY JIOTOBOPY ), COOTBETCTBYIOIINE
MPEKPAICHHUS TPYIOBBIX IPABOOTHOIIIC-
HHUIl HE MOTYT pacCMaTpHBaThCs B Kaue-
CTBE MMEIOLINX CTaTyC BBICBOOOXK/ICHUIA,
a CJIe/I0BaTeIbHO, JIOJDKHBI OBITh HPOBE-
JICHBl HCKIIIOYMTENIBHO C COOIOIEeHHEM
00IIMX IPOLEAYP HHIMBULYAIBHOTO Mpe-
KPAIECHUSI TPYHOBBIX IPABOOTHOILICHUM
10 MHULIMATHBE PA0OTHHKA.

2. BbICBOOOXK/ICHHE KaK KOJUICKTHB-
HOE IMpPEKpalCHUEe TPYIOBBIX IMPABOOT-
HOIICHUIT 110 MHMIMATHBE PabOoTOmaATeIs,
MOXKET OCYIIECTBIISATHCS JIUIIb PU HAJU-
YHX JOCTATOYHBIX OCHOBAHMIl JUIs STOTO.
K 3THM OCHOBaHHSM HEOOXOIMMO OTHO-
CHTb:

(1) npekpamieHue — JeSTEIBHOCTH
paboToznarens — opuaAnYecKoro iuna. Tak
JKe, KaK M B cilyyae CMepTH (pU3nuecKkoro
nuia-padoronarenst (eciu ero o0si3aHHO-
CTH HE TEPeXOIiT JAPYyroMy (GH3M4ecKo-
My JIHIy), TPEKpalleHHe NesTeIbHOCTH
paboTonaresns — FOPHIHYECKOr0 JIUIA CBSi-
33HO € MOTEpPEH 3TUM JIMLOM IPaBOBOH
CYOBEKTHOCTH, a CIJICJIOBATEIBHO, U TPY-
JI0-TIpaBOBOW cyOBekTHOCTH. [Ipm 3TOM
MOTepss TPYAO-TIPABOBOI CYOBEKTHOCTH
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JleIaeT  HEBO3MOXKHBIM  JlajibHel1ee
ydacTHE COOTBETCTBYIOIIETO CyObeKTa
B TPYJIOBBIX PABOOTHOLICHUSX, BEAb €ro
B IOPHIMYECKOM KOHTEKCTE YK€ HE Cyllle-
CTBYET, IJIABHBIM 00pa3oM — B KOHTEKCTE
TPY/OBOTO MpaBa.

IToCKOIBbKY HPEKPAILICHUEM JICSITEITb-
HOCTH paboTomarens — HOPUINIECKOTO
JHI@, TPUBOASAIIAM K KOJUIEKTHBHOMY
BBICBOOOXK/ICHUIO PaOOTHHKOB, SIBJISICTCS
JIMIIG JIMKBUIALHUS FOPUANYECKOTO JIUIIA,
caMoO NPHUHATHE PELICHHs O JIMKBUIALNU
IOPU/IMYECKOTO JIMLA CO3JaeT JIO0CTATOY-
HBIE YCJIOBHS JUISl OCYILECTBICHUS ITOW
JUKBUAAIMK M NapajuIeIbHOTO BBICBO-
OOk IeHUs] paOOTHHUKOB.

HeobxomuMo ~ oOpatuth  ocoboe
BHMMaHHE Ha TO, YTO B COOTBETCTBUH
co ct. 110 I'K VYkpaunsl opuaudeckoe
JUIO JUKBUIUPYETCs: 1) MO penIeHuro
€ro y4aCTHHKOB WIJIM OpraHa HpHUanue-
CKOTO JIMIIA, YIOJHOMOYEHHOTO Ha 3TO
YUPEIUTEIbHBIMH JIOKYMEHTaMH, B TOM
YUCJIC B CBS3M C MCTEYEHHEM CpPOKa, Ha
KOTOpBIH OBUIO CO3[aHO IOPUANYECKOE
JIMLO, JOCTIXKEHHEM IIeNH, JUIs KOTOPOii
OHO CO3[aHO, a TAKKe B JPYrHX Cilyda-
X, TPELYCMOTPEHHBIX YUPEIUTEILHBIMUI
JIOKYMEHTaMu; 2) TO PEUIeHHI0 cyda O
JMKBUIAIMHU FOPHIMYECKOTO JIMIA BCIIe/I-
CTBHE JOINYILICHHBIX MPH €ro CO3JaHUM
HApYIICHUH, KOTOPbIC HEJb3sl YCTPAaHHUTb,
[0 MCKY YYacTHHKa FOPUINYECKOTO JIMIa
WIA COOTBETCTBYIOIIETO OpraHa TrocCy-
JTApCTBEHHON BIAcTH;, 3) IO pPEUICHUIO
Cyla O JIMKBUJALUK FOPUANYECKOTO JINIA
B MHBIX CIIy4asiX, YCTAaHOBJIEHHBIX 3aKO-
HOM, TI0 HCKY COOTBETCTBYIOIIETO OpraHa
rocyaapcTBeHHOM BiacTu. M3 ykazaHHOTroO
CJIeIlyeT, YTO JMKBUJIALNS, KaK CAMOCTOSI-
TEJIbHOE OCHOBAaHHME KOJUIEKTHBHOTO ITpe-
KpAIICHUSI TPYHAOBBIX IMPABOOTHOIICHUM
[0 WHUIMATUBE paboronarenst (BBICBO-
OOXIIeHUE), HEe BCETIa OOYCIIOBIUBACTCS
WHUOMATHBOM  paboromarens. Crenmo-
BaTEeNIbHO, MOXKHO MPEANOJIIOKUTh, YTO
KOJUIEKTUBHOE TPEKpAIICHHE TPYIOBBIX
MPaBOOTHOIIEHHUH 10 MHUIMATHBE Pado-
TOZIATEJIS TOJBKO B YACTH CiIydaeB TpeOy-
eT HaJIWYMS WHUIMATUBBI paboTosarels.
OIHAKO ¢ yKa3aHHbIM IPEANOIOKESHUEM
Mbl HE MOKEM COINIACUTHCS, YYHUThIBAs
pa3paboTaHHyl0 HaMu MOjelb (HopMH-
pOBaHUsI BOJM PAOOTHHKA VISl TIPUHSTHUS
FOPUIMYECKH 3HAYUMOTO PEIICHHS O Mpe-
KpAIICHUH TPYIOBBIX IMPABOOTHOIICHHUMH
10 COOCTBEHHOMY J>KENIaHWIO, & WMEHHO
YCIIOBHO «YHCTYIO» M YCIOBHO «0Opeme-
HEHHYIO» BOJIIO paOOTHHKA, TOOYyKaaro-

[IMEe ero K YBOJbHEHHIO 110 COOCTBEHHO-
My JKEJIaHUI0. YKa3zaHHAs MOJENIb MOXET
OBITh OPraHMYHO PUMEHEHA U K paccMa-
TPUBAEMOMY BOIIPOCY:

1) «umcrass» Bossi paboTomarens
B KOJUICKTHBHOM TPEKPAIIEHHH TPYAOBBIX
MIPAaBOOTHOUICHU HAa OCHOBaHWHU JIUK-
BUJIAINH TIPOSIBISIETCSI B TOM, YTO MMEH-
HO OT paboTomarensi UCXOOWUT JKEITaHHe
JIMKBUIUPOBATh COOTBETCTBYIOIEE IOPH-
JIMUECKOe JIUIO (ITO JKEITaHUe SBISIETCS
«YUCTBIM», TO €CTh HE OTSTOIICHHBIM
BIMSHUEM Ha HEro >KU3HEHHBIX 00CTO-
SITEJILCTB, KOTOPbIE OH HE B COCTOSIHUHU
WUTHOPHUPOBATH MJIH K& MOXET UTHOPUPO-
BaTh; BIIPOYEM, ITO MPUBEIET K HapyIlle-
HUIO 3aKOHOJIATEIIbCTBA);

2) «OTATOUICHHAs» OOCTOSTEIHCTBA-
MH  OOBCKTHBHOH  JICHCTBUTEIBHOCTH
Bolisi paboromarenst GOPMHUPYET Y HETO
JKeJlaHne (WA JTOJIT, KOTOPOMY OH TIO[9H-
HSIETCs1) OCYIIECTBUTH IPOIECC JTMKBHU/IA-
UM, B XOJIe KOTOPOTO OH JIOJUKEH BBICBO-
0601UTh PaOOTHUKOB;

3) cokpalleHHe YUCICHHOCTH WU
mrara pabOTHUKOB OOYCIIOBJICHO H3Me-
HEHUSIMM B OpPraHU3alMU MPOU3BOACTBA
u Tpyaa. B coorBercTBuu ¢ u. 3 ct. 64 XK
VYKkpauHbl TPEANpUSTHE CAMOCTOSTENb-
HO OMpeJeNnsieT CBOI0 OPraHU3alMOHHYIO
CTPYKTYpY, YCTAaHABIMBACT YHCICHHOCTD
pabOTHUKOB ¥ IITATHOE pACIHCAHHE.
Taknm 006pa3oM, IOpPUAWIECKOE JINI0 —
paboTozaTenb UMEET IpaBO IPHHAMATH
pemIeHns] 10 YHCICHHOCTH HAHSTBIX
paOOTHHKOB W, MPHHUMAas BO BHUMAaHHE
JKOHOMHYECKYI0 OOCTaHOBKY U CBOH
MOTPEOHOCTH B TPYIAOBOW CHIIE, MOXET
NPUHUMATh pEIICHHEe O PaCTOPKEHUH
TPYIOBBIX OTHOIICHUH C 4YacThiO paboT-
HUKOB B CBSI3U C COKpAIIEHHEM YHCIICH-
HOCTH U IITaTa.

CrnenoBarensHO, pabOTOIaTeNb B JaH-
HOM CJTydae MCXOIUT Kak U3 TpeOOBaHMA
3aKOHOJIATENILCTBA O TPYHE, CIOCOOCTBY-
IOIIAX CTAOMIIM3alNU TEUCHUS TPYHLOBBIX
MPaBOOTHOIICHUH, TaK U N3 COOCTBEHHBIX
XO3SMCTBEHHBIX TPaB, BBITCKAIOUIUX W3
XO3SICTBEHHOTO ~ 3aKOHOAATENbCTBA, a
TaKXKe pPYKOBOJACTBYeTcs uneeir sddek-
TUBHOCTH MPOM3BO/ICTBA.

Mexay TeMmM, B OTIHYMAE OT JHKBH-
MAlMd  OPEANpUsATHS, KOTAa MePeBOL
pPabOTHHKOB Ha JPYTryro paboTy SBISETCS
O0OBEKTHBHO HEBO3MOXHBIM, B paccMa-
TPUBAEMOM CiTydae padOTONATENb MOXKET
MIPEKPaTUTh OTHOIICHHS C pabOTHUKAMH,
KOTOpbIe HE COIJIACHJINCh Ha COOTBET-
CTBYIOIIMIA TIEPEBOJ, a TaKXKe PYKOBOI-
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CTBOBaTbCs MPU 3TOM 3KOHOMUYECKOU
1eJ1ecO00Pa3HOCTHIO HCTIOIb30BaHUS
U PacCTAaHOBKM paboueil cuibl Ha mpen-
npusitud. B 4acTHOoCTH, B paccMarpu-
BAacMOM BONPOCE TaKKe HEOOXOIUMO
OTMETHTb, 4TO B a03. 4 TlocraHoBieHHSs
[Inenyma BCY ot 6 nosOps 1992 roma
Ne 9 ormewaercs, 4TO CyIBl JTOJKHBI
HMETh B BHIY, YTO MpPH MPOBEICHUH
YBOJIbHCHUSI COOCTBEHHHK HWIIM YIOJHO-
MOYCHHBII UM OpraH BIpaBe B Ipe/erax
OIHOPOJHBIX NPOEecCHil U JIOMKHOCTEH
IIPOBECTH IIEPECTAHOBKY (IIeperpyniu-
POBKY) paOOTHHKOB M IiepeBecTH Ooliee
KBaTH(DUIUPOBAHHOTO PAaOOTHHKA, TOTIK-
HOCTb KOTOPOTO COKpAILAeTCsl, C €ro
corlacusi Ha JIpyTrylo JIOJDKHOCTb, YBOJIMB
C Hee Ha ATOM OCHOBAaHHWHM MEHEE KBaJIH-
¢unupoBanHoro pabortHuka. «Ecmu 3to
IpaBO HE HCIONIB30BAJIOCH, Cy[ HE JOJI-
XKeH 00CyXIaTh BOIPOC O ILeaecoodpas-
HOCTH TaKO#l TepecTaHOBKH (Teperpyii-
TTUPOBKH)».

Taxke BaXHBIM OOCTOATEIBCTBOM
COKpalleHust pabOTHUKOB (TpeKparie-
HUSL C HUMH TpPYIOBBIX HPaBOOTHOILIIE-
uuit mo 1. 1 4. 1 ct. 40 K3oT Ykpaumsr)
MOXeET OBbITh OTKa3 pPa0OTHHUKA 3aKIIO-
YUTH JIOTOBOP O TOJHOW MaTepuaIbHOMN
OTBETCTBEHHOCTH MO  YBKHUTEJIBHBIM
MIPUYUHAM (MJIH €CJIM PaHee BBIIOJHEHUE
00s13aHHOCTEH 110 TPYIOBOMY JIOTOBOPY
He TpeOOoBaJo 3aKIIIOYEHUs JOTOBOpa O
MOJIHOH MaTepuajbHONH OTBETCTBCHHO-
CTH), & TaK¥kKe C JIUIOM, KOTOPOE TPHHH-
MaJIoCh I 3aMELIEHHs OTCYTCTBYOLIETrO
paboTtHUKa, HO IpopaboTao Goliee YeThl-
pex MecsleB, NPH BO3BPAILICHUH 3TOTO
paboTHHKa Ha pabOTy, €CIH OTCYTCTBYET
BO3MOXKHOCTb IIEPEBOJA C €r0 COIIACHS
Ha Jpyryio paboty. Yka3zaHHOE MpaBHIIO,
B YaCTHOCTH, BbITeKaeT u3 ab3. 5 Ilocra-
vosnenus [lnenyma BCY ot 6 HOsSOps
1992 ronma Ne 9.

3. BrICcBOOOXKIEHHE KaK KOJJICKTHB-
HOEC MpPEKpAIllCHHE TPYIOBBIX IPABOOT-
HOIICHUH MO MHHIMATHBE paboToxaTess
COOTBETCTBYET KOJIMYECTBEHHBIM U Bpe-
MEHHBIM IOPUIMYECKN 3HAYUMbIM KpHUTE-
pusiM. B cootBercTBuM ¢ 4. 1 cT. 48 3ako-
Ha YkpauHbl «O 3aHATOCTH HACEICHUS»
MacCOBBIM BBICBOOOK/ICHUEM IO MHUIIU-
aruBe pabotonarens (3a HMCKIIOUYCHHEM
Clly4aeB JIMKBHUAALMH  FOPHIMYECKOTO
JIMILA) SIBJISCTCS OTHOPA30BOE UITH XKeE:

1) B TedeHHWEe OJHOTO Mecsma:
a) BeIcBOOOXIeHne 10 u Gomee paboT-
HUKOB Ha MNPEIIPHATHH, B YUPCIKICHUH
1 OpTraHM3allly C YUCIEHHOCTHIO 0T 20 110
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100 corpynHHKOB; 0) BBICBOOOXKICHHE
10 u Oosee MpOIEHTOB PabOTHHKOB Ha
NPeNIPUATHH, B YYPEXKICHUM U Opra-
HU3aIUH C YHCIEeHHOCTHI0O oT 101 1o
300 pabOTHUKOB,

2) B TEUCHHE TPEX MECSIIEB BBICBO-
6oxxnenne 20 u Oosee MPOIEHTOB PaboT-
HHUKOB Ha NPEINPHATHH, B YUPESIKICHUH
W OpraHM3aldi HE3aBHCHUMO OT YHCJICH-
HOCTH PaOOTHHKOB.

OOpariM BHUMaHHE Ha TO, 4YTO
B 4. 2 cT. 48 3akona Ykpaunsl «O 3aHs-
TOCTH HACEJICHUS» 10Ka3aTesIi MacCoBO-
IO BBICBOOOX/ICHUSI paOOTHUKOB, a TaK-
K€ Mepbl 110 MX MPEAOTBPAILCHUIO U T10
MHUHHUMHU3ALMY HETaTHBHBIX MOCIIE/ICTBUH
JIOJDKHBI YCTAHABJIMBATHCS KOJIJIGKTHBHbI-
MH JIOTOBOPAMH U COTJIALICHUSMH, 3aKITIO-
YCHHBIMHU Ha HAIIMOHAJILHOM, OTPACIICBOM
U PETHOHAIBHOM YPOBHSIX.

4. BpIcBOOOXKIEHNE KAaK KOJJIEKTHB-
HOC MpPEKpAIlCHHE TPYIOBBIX IPABOOT-
HOIICHUH MO WHHIMATHBE paboToaaTess
OCYIIECTBISIETCS C COONIOICHHEM YycCTa-
HOBJICHHOH Ha 3aKOHOJATEJIbHOM YPOB-
He npouenypsl. B . 19 Ilocranosnenus
IMnenyma BCY or 6 HosOpst 1992 rona
Ne 9 ormeuaercs, 4TO CyaBl, paccMa-
TpUBAs. TPYIOBBIC CIIOPBI, CBSI3aHHbIC
¢ yBombHeHHeM Mo M. 1 cr. 40 K3or,
00s13aHBI  BBUICHUTB: 1) IEHCTBUTEIBHO
JIH Y FOPUIHYECKOTO JIMIA UMEITH MECTO
W3MEHCHHUST B OpraHM3alldi IPOU3BO/I-
cTBa U TpyAa (B 4aCTHOCTH, JIMKBHUJIALIUS,
peopraiuzanus WM mnepenpopuInpona-
HHUE NPEINPUATHS, YUPEKAEHMS, Opra-
HU3aLHH, COKPAILIEHHE YUCICHHOCTU HIIH
mrata pabOTHUKOB); 2) COONIOAEHBI JIN
COOCTBEHHUKOM WIIM yIOJHOMOYEHHBIM
UM OpPraHOM HOPMBI 3aKOHOJIATENbCTBA,
perynupyromnme BbICBOOOKICHHE PabOT-
HUKOB;, 3) Kakuhe eCTh J0Ka3aTelbCTBa
OTHOCHTEIIbHO H3MCHCHHUI B OpraHmsa-
UM TPOU3BOJICTBA M TPY[d, TOTO, YTO
pabOTHUK OTKa3ajcs OT TIepeBoja Ha
JIPYryr0 paboTy WM 4TO BIIAJENCI HIIH
YIOJIHOMOUCHHBIH UM OpraH He HMEJ BO3-
MOXXHOCTH IIEPEBECTH PabOTHHKA C €ro
comiacus Ha JIpyryio paboTy Ha TOM e
MPEIPUATHH, B YYPEKJICHUH, OpraHu-
3auun; 4) He MONB30BAJCs JI PabOTHUK
[IPEUMYIIECTBEHHBIM TIPABOM Ha OCTaB-
neHre Ha pabore U OBbUT JIM MPEaypex-
JICH OH 3a JiBa Mecsla O MPEACTOSIIEM
BBICBOOOXK/ICHH.

To ecTh B citydae yBOJIBHEHUS paboOT-
HHUKOB BCIJIC/ICTBUEC W3MEHEHHI B opra-
HU3aLMK TPOU3BOJCTBA U TpyAa paboTo-
JareneM JIOJDKeH ObIT coOmromeH oOmmit

MOPSAZIOK, YCTAHABIMBAEMbIH B MOJIOXKE-
Husax K30T VkpauHsl, a Takxe B Ipyrux
3aKOHOJATEIbHBIX aKTaX, MOJIOXKEHUAMH
KOTOPBIX YTOYHSICTCS COOTBETCTBYIOIIMH
NopsAoK. B yacTHOCTH, eciu BBICBOOOK-
JieHue pabOTHUKOB SIBJISIETCS MAacCOBBIM,
B COOTBETCTBHH €O CT. 48 3akoHa Ykpan-
HBI «O 3aHATOCTH HACENeHUsD) COOCTBEH-
HUK WJIN YIIOJHOMOYCHHBIH WM OpraH
JIOBOJUT IO CBEACHUSI TOCYIapCTBEH-
HOW CIy)KOBI 3aHSATOCTH HH(OPMAIHIO
0 3aIUIaHUPOBAHHOM  BBICBOOOXKICHUU
pabOTHHKOB.

5. BBICBOOOXK/IEHHE KAK KOJJIEKTHB-
HOE MpPEeKpAIeHue TPYIOBBIX I[PABOOT-
HOILICHUH MO MHUIMATHBE padoTomarens
CONPOBOXKIACTCS MEPAMH TI0 €r0 MPEIOT-
BPAIICHNIO U MUHUMH3ALUK HETaTHBHBIX
nocnezactuil. CornmacHo 4. 3 cr. 50 3ako-
Ha YkpanmHbl «O 3aHATOCTH HACENICHHS)
paboromatenn 0OS3YIOTCSI TIPHHUMATH
MepBl ISl MPEIOTBPAIICHNST MacCCOBBIX
BBICBOOOXK/ICHHH, TPOBOANTH KOHCYITb-
Tanuu ¢ npodcoro3aMu I pazpabOTKH
COOTBETCTBYIOIIMX MEPONPHATHH, KOTO-
pble OyayT HalpaBlICHbl Ha CMSTYeHUE
UX MOCJEICTBUA U YMEHBIICHUE YUCIICH-
HOCTH BBICBOOOXKJICHHBIX PaOOTHUKOB.
Mepbl 110 TPEJOTBPAIICHUID MacCOBOTO
BBICBOOOXK/ICHUSI M 110 MUHHMH3ALHH €0
HETaTHBHBIX IOCJICACTBUI TaKKe YKa-
3BIBAIOTCSI B KOJUICKTHBHBIX JIOTOBOPAX
1 COIVAIIEHUSIX, KOTOPBIE 3aKIIOYAIOTCS
Ha HAIMOHAJIBHOM, OTPACIeBOM U peru-
OHAJBHOM YPOBHSX. Mepsl TIO CBOEBpe-
MEHHOMY IIPEIOTBPAIIECHHI0 MacCOBOM
0e3paboTulbl pa3padaTbIBaeT U OCYIIECT-
BIISICT TAK)XK€ MECTHas roCy/lapCTBEHHas
aJIMUHHUCTPALINS, KaK 3TO IPeIoiaraeTcs
B . 10 B. 24 3akona Ykpaunsl «O Mect-
HBIX TOCYJapCTBEHHbIC aIMUHUCTPALIIN
[8], B coorBerctBHmM ¢ 1. 4 Ilopsnaka
00pa3oBaHMS CIEIHANTBHBIX KOMHUCCHI
JUTS TIPUHATHSL MEp TI0 MIPEAOTBPAIICHUIO
pe3koro pocra 0e3pabOTHIEI BO BpeMst
MAaccoOBOIO BBICBOOOXK/ICHUS! pAaOOTHUKOB,
YTBEPKACHHOrO mnocraHoBieHneM KMV
ot 22 anpens 2013 roma Ne 305 [9].

6. BBICBOOOXK/ICHHE KAK KOJJICKTHB-
HOE TMpPEeKpaIleHue TPYIOBBIX IPABOOT-
HOIICHWI 1O MHHULMATHBE padorojare-
ISl TIPOMCXOJUT € YYETOM OrpaHWYCHHUI
KacaTeJlbHO  YBOJBHEHHS  OT/JEIBbHBIX
KaTeropuil pabOTHUKOB, KOTOPBIE MMEIOT
MIPEUMYIIECTBEHHOE TIpaBO Ha OCTaB-
neHre Ha paboTe MpH BBICBOOOXKICHUH
pabOTHUKOB B CBS3M C W3MEHEHHSIMH
B OpraHM3alli¥ HPOW3BOJACTBA M TPyZa.
B cootBerctBuu ¢ 4. 1 ct. 42 K30t Vkpa-

UHBl TIPU  COKpPAIICHHH YHCICHHOCTH
WM 1ITaTa pabOTHUKOB B CBSI3U C HM3Me-
HEHUSIMU B OpPraHU3alMd TPOU3BOACTBA
U Tpyla NPEHMYIIECTBEHHOE MpaBO Ha
OCTaBJIeHHE Ha paboTe MPeI0CTaBISIETCS
paboTHHKaM ¢ OoJsiee BBICOKOIT KBaIU(u-
Kalfeld U MPOU3BOAUTEIHLHOCTBIO TPY/IA.
OpHAKO TPH PaBHBIX YCIOBHUSX IMPOU3-
BOAUTENBHOCTH TPY[da W pa3HO KBaJU-
(UKaMK TPEIIOYTCHUE B OCTaBICHUM
Ha paboTe MpefoCTaBISIETCS OTACIbHBIM
KaTeropusiM pabOTHHKOB, IEPEYCHb KOTO-
PBIX 3aKpeIUIeH B 4. 2 yKa3aHHOW CTaThu
Kozmekca, a Tarxke MOJOKEHHAX APYTHX
3aKOHOJATEJIbHBIX AaKTOB YKPAHHBI.
BoiBoabl. KomnexktuBHOE mpekpa-
[IEHHE TPYAOBBIX MPABOOTHOMICHU 10
uHUIMaTuBe paboromarens (BHICBOOOK-
JICHUE) B IIHUPOKOM CMBICIC SIBIISIETCSI
BUJIOM MPEKPAIICHHUSI TPYIOBBIX MPABOOT-
HOIICHHUi{, KOTOPOE OTIIMYACTCS OT MH/IH-
BHUJIyaJIbHOTO MPEKPAIICHUS 3THX MPaBO-
OTHOIICHHUH YCIOBHSAMH M OCHOBaHHSMHU
OCYILECTBICHUS M OOBEKTHBHBIM IIPO-
SIBJICHHEM peann3aiuu. Takum o0Gpazom,
YKa3aHHOE TIOHSTHE B Y3KOM CMBICIIE Clle-
yeT MOHMMATh B Ka4deCTBE OT/AEIBHOIO
BU/Ia MPEKPALICHUS] TPYIOBBIX MPABOOT-
HOIICHUH, YTO OOBEKTUBHO MPOSBIISETCS
B OMpENEICHHON COBOKYIIHOCTH COIH-
aJIbHO-TIPOU3BOJICTBEHHBIX M TPABOBBIX
OTHOIIEHUH, KOTOPbIE BO3HHUKAIOT, MPO-
JIOJDKAIOTCSL U MPEKPAILAOTCS B PE3ylib-
Tare peau3aliyd paboToAaTeNieM IpaBa
(B ciyyae JIMKBHIALMN FOPHIHYECKOTO
nna-padoronarenst — OOS3aHHOCTH) Ha
OJTHOBPEMEHHOE PACTOPKEHHE TPYI0BOTO
JIOTOBOPA CO BCEMH HJIHM OOJIBIIMHCTBOM
HAaeMHBIX Pa0OTHUKOB, HA OCHOBAHUH
HOpPM  JIGHCTBYIOIIETO  3aKOHOJATEllb-
CTBa, MPU HAJHYMU CIIEHHUATBHBIX (aK-
THYECKUX OOCTOSTENBCTB OOBCKTHBHOM
JIEHCTBUTEIIBHOCTH, OO0YCIIOBIHBAIOIINX
HACYIIHYIO TOTPEOHOCTh B pear3aliui
pabortozmareneM 3Toro mpasa (00sI3aHHO-
CTH), ¥ B COOTBETCTBHH CO CIIEIIHAILHBIM
MOPSIZIKOM BBICBOOOXKICHUSI PAOOTHHUKOB.
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IIJIOXOE OBPAIIEHUH
C BOEHHOIIVIEHHBIMHU: CPABHUTEJIBHO-
ITPABOBBIE ACIIEKTBI IPECTYIIJIEHUA

IOpmnii BAJJTFOKOB,
coucKarelsb Kadepbl yroJIOBHOTO TIpaBa U KPUMHUHOJIOTHH
XapbKOBCKOTO HALIMOHAJIBHOTO YHUBEPCUTETa BHYTPEHHUX J€IT

AHHOTALIUA

B crarbe paccMOTpeHbI BOIIPOCHI YTOJIOBHOI OTBETCTBEHHOCTH 3a TIJIOXO€ U KECTO-
Koe OOpallleHHe C BOEHHOIUICHHBIMH II0 YIOJOBHOMY 3aKOHOJATENBCTBY HEKOTOPBIX
rocymapcTts EBponsl 1 Asun. OnperienieHs! THIHYHBIE TTOAXO/bI K 3aKOHOIATETBHON yTo-
JIOBHO-IIPABOBOH OLICHKE aKTOB IUIOXOIO OOpAIleHUs C BOCHHOIUICHHBIMH: NPHU3HAHHUE
UX MEXIyHapOJHBIMHU MPECTYIUICHUSIMH, OTBETCTBEHHOCTH 32 KOTOpBIE ITPETyCMOTpEeHa
HETIOCPEACTBEHHO B HOPMAaxX MEXIyHAPOIHOTO YTOJIOBHOTO IpaBa; MPU3HAHUE UX BOWH-
CKMMHM NPECTYIUICHUSMH B HAIIMOHAIBLHOM YTOJIOBHOM IIpaBe; NMPU3HAHUE OFHHUX (OpM
TUTOXOTO OOpAIeHNs] ¢ BOGHHOIUIEHHBIMHU Ha HAI[MOHAIBHOM YPOBHE BOSHHBIMHU IIPECTY-
IUICHNSIMH (TIPECTYIUICHHSIMH TPOTUB MEXIyHApOIHOTO IYMAaHUTApPHOTO IpaBa), APYTUX
— IPECTYIUICHUSIMU TIPOTHB MOPSAAKA HECCHUsI BOGHHOM CITY>KObI (BOMHCKUMH IPECTYILIE-
HusiMu). [IpoBezieHo cpaBHEHHE CrTOCOO0B KPUMHUHAJIM3AIMN STOTO TIPECTYIUICHUS B yTO-
JIOBHOM 3aKOHO/IATEJILCTBE YKpaWHBI U B 3aKOHOJATEIBCTBE APYTHX TOCYapCTB.

KuroueBbie c10Ba: BOCHHOIUICHHBIH, MJ10X0€ 00pallieHue, YTOJOBHBIN 3aKOH, CpaB-
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SUMMARY

The author of the article has studied the issues of criminal liability for mistreatment
and abuse of prisoners of war under the criminal law of certain states in Europe and Asia.
Typical approaches to the legislative criminal assessment of the acts of mistreatment of
prisoners of war have been defined: recognition of them as international crimes, liability
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IocranoBka mnpodiaembl. B ycio-
BUSX WIo0aan3ali Kak OOIIEMHPOBOM
TEH/JCHIIMN Pa3BUTHS OOIIECTBEHHO-TIONMH-
THYECKHX W SKOHOMHYECKHX OTHOIICHHI
nepes  TocyIapcTBaMM, KOTOPBIE IIbITa-
I0TCSL Pa3BUBAThCsl B pyclle HOBEHIIMX
TPEHJIOB, BO3HUKAET BOIPOC CO3/IaHMS Ha
CBOEH TEPPUTOPUH TAKOW CHCTEMBI YTOJIOB-
HO-TIPaBOBOH OXpaHbl, KOTOpast IO3BOJISLIA
Obl A(peKTHBHO 3amMIIATh BaKHEHIINE
COLMaIbHbIE 1IEHHOCTH M OIHOBPEMEHHO
ObTa OBl comracoBaHa C OOIIETIPHHSTHI-
MH CTaHJapTaMd TakoH JEeATeNIbHOCTH.

IlockompKy Ha HAIMOHAIBHOM YPOBHE 3Ta
3aj1a4a pemIaeTcss C PasiMIHOM CTEIeHBIO
COBEpIIIEHCTBA, TO CPABHUTEIHHO-IIPABOBOM
aQHAJIM3 HWHOCTPAHHOTO 3aKOHOIATEIIbCTBA
CTaHOBHUTCSI THITMYHBIM  HCCIICIOBATEIb-
CKHM CpEJICTBOM, MO3BOJISIFOIINM IOPHCTaM
ONPENETICHHOIO  TOCYAApCTBa  OLIEHUTH
Ka4eCTBO COOCTBEHHOTO YTOJIOBHOTO 3aKO-
HONATENbCTBA ¥, IIPU  HEOOXOIUMOCTH,
COBEpIIEHCTBOBATh ero. Kak crpaBeutiBo
ormeuaeT A.A. JKutHbIi, «OCHOBHAs 3a1a4a
YTOJIOBHO-IIPABOBBIX HCCIIENOBaHUi, Mpen-
METOM KOTOPBIX BBICTYIAaeT 3apyOexHoe
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YIOJIOBHOE 3aKOHOJATEIILCTBO, YIOJIOBHOE
NPaBO MHOCTPAHHBIX TOCYJIApCTB, — CpaB-
HHUTh HAIMOHAJIBHBIC YIOJIOBHO-IPABOBBIC
CHCTEMbI U BBISIBUTH IOJIOKUTEIIBHBINA I
OTPHIATENBHBINA OIBIT C IIENbI0 3aHMCTBO-
BaHMS MEPBOTO WM IMPEIOTBPAILCHHS BTO-
poro. Takoro pojia Hay4HbIC HCCIICIOBAHUS
CIOCOOCTBYIOT IIPABOBOH aKKYJIBTYpAIIHN
IyTeM OOOCHOBAaHHMS MOTPEOHOCTEH 3amM-
CTBOBAHMSI, TIEPEHOCA IEMEHTOB YTOJIOB-
HOTO TIpaBa JPYTHX HAIMOHAJIBHBIX MPaBO-
BBIX CHCTEM B YTOJIOBHOE MPaBO YKpauHBI
KaK crioco0a MOJIepHH3ALMK 3TOM OTpacii
[1,c. 128].

AKTYyaJIbHOCTh TeMbI HCCJICI0BAHMS.
OnHO U3 HampaBleHUN Pa3BUTHUS BHYTPEH-
HEro YrojIOBHOTO TIpaBa, B KOTOPOM MOTYT
ObITh 3(Q(HEKTHBHO HCIIONH30BAHBI CPABHU-
TEJBHO-IIPABOBBIC HCCIICI0BAHNS, KACACTCSI
COBEPIICHCTBOBAHMS CPEJICTB PETyIIHPOBa-
HHSL U OXpaHbl BOCHHO-TIPABOBBIX OTHOIIIC-
Huil. K coxaneHuro, 3Ta TeMaTuka He TepsieT
3HAYCHHUE /ISl EBPOTICHCKOTO peruoHa, KOTo-
pbIii JIMIIb HEAABHO MEPEXUI HECKOIbKO
JIOKaJIbHBIX BOMH Ha bankanax. Mckio-
YUTEIBHO AKTYaIbHOH JaHHas mpoOieMa
CErofiHs SABIAETCS JUIsL YKPauHBI, KOTOpast
YK€ HECKOJIBKO JIET BBIHYXKJEHA CICpIKH-
BaTh BHELIHIO arpECCHIO U BECTH BOCHHBIC
JICMCTBHSL HA CBOEH TOCYIAapCTBEHHOM Tep-
putopun. IIo OmMyONMKOBAHHBIM JJAHHBIM,
B 2018 romy Ha HEMOAKOHTPOJIBHBIX TIPABH-
TENBCTBY TEPPUTOPHSIX YKpaWHbI HE3aKOH-
HbIC BOCHHBIC (DOPMHPOBAHMSI HE3AKOHHO
yrepkuBain Oonee 3,5 THICSUM UEIOBEK,
OoJblIIast 4aCTh U3 KOTOPBIX — YKPaUHCKHE
BOGHHOCIy Ka1ue. [IeHHble oBepraimch
TIBITKAM, 3HAYUTENIbHAS UX YacTh ObUIH YOU-
Tbl. OHM COZIEPIKAIMCH B HEMPUTO/IHBIX JUIS
9TOTO MOMELICHHSX, JIMIIAINCH IUTaHHS,
BOJIbI, BO3MOYKHOCTH TMPOM3BOJUTH (hH3HO-
JIOTMYECKHe MOTPEOHOCTH U HEOOXOAUMOI
MeIMIUHCKOW momon [2, ¢. 21-22]. Tlo
JIOTHKE BOWHBI, BOCHHOIUICHHBIX 3aXBaTbl-
BAIOT U Y/ICP)KHUBAIOT M 3aKOHHBIC BOCHHBIC
(bopmupoBaHus YKparHBL.

VI3n0)KeHHOE  BBIIIE YKA3bIBACT, YTO
HCCIIEIOBaHHE TIPOOJIEM  YTOJIOBHO-TIPAaBO-
BOIl XapaKTEpUCTHKH ILIOXOTO OOpalleHust
C BOCHHOIUICHHBIMH SIBIISIETCS  BA)KHBIM
TEOPETUYECKUM M NPAKTHUECKUM 3aJ1a4aM,
HAIpPABJICHHBIM Ha COBEPLICHCTBOBAHUE
MEXaHHU3MOB 3alllUThl KOHCTHTYIIMOHHBIX
mpaB ¥ CBOOOJ YEJIOBEKAa M TIPaKIaHHHA,
a TaKKe pealu3ali OOIICTPU3HAHHBIX
NPHUHIMIIOB M HOPM  MEKIYHapOIHOTO
npasa. B 1o ke BpeMsi B COBPEMEHHOM yro-
JIOBHOM IIpaBe YKpauHbI MPOOIEMBI yro-
JIOBHO-TIPABOBOM XapaKTEPHCTHKH TLIOXOTO

o0pallieHUsI C BOCHHOIUICHHBIMH OCBEIIICHbI
TOKa TOJIbKO B YUEOHOI JIuTeparype, B Hay4-
HO-MIPAKTUYECKUX KOMMEHTApUsIX K Yro-
JIOBHOMY 3aKOHOJIATENIbCTBY, B OTICIBHBIX
MyOnmuKanusix (MX Kacalauch B CBOMX pabo-
tax [. Anmcumos, B. bazos, B. I'pumyk,
1O. 131064, C. dsuyk, B. Kacerarok, B. K-
menko, WM. Kpacamkmii, C. Kyuebckas,
B. Muponosa, C. Moxonuyk, B. HaBpon-
kuii, M. TTanos, B. ITormoBuy, A. CaBueHKoO,
A. Capnasckuif, E. CrpensrioB, H. Xaspo-
niok, C. XapuronoB u ap.). CpaBHHUTEIb-
HO-TIPaBOBBIC ACHEKTHI MPOOJIEMBbI ITOKa HE
MPHUBJIEKAIN BHUMAaHHE CIICLHAINCTOB I10
YTOJIOBHOMY IIPaBY.

Leab u3apaun ctarbu. Bo Bpemsi acka-
JIAIK BOCHHBIX YIPO3, MPUMEHEHHsI BOCH-
HO# CHJIBI 0c000€ 3HaYeHHe MPUOOPETAIOT
CpecTBa MOJICPKaH!s TOPSAKA B BOCHHBIX
1 BOMHCKMX OTHOIICHUSX. 3HAUUTEIbHAS
9acTh TAaKUX CPEICTB CO3IABaNach BEKaMH
B BHJIC ONPEICICHHBIX NUBHIIM30BaHHBIX
00BbIYaeB, 3aKOHOB, TTPABIIT BEJICHHS BOIHBI.
CeroHst Te U3 HUX, KOTOPBIE UMEIOT CTaTyC
0O0MLIeNPU3HAHHBIX, 3aKPEIUICHBI B MEKITy-
HapOIHBIX JIOTOBOpAX, KOTOPbIE 00pasyroT
OCHOBY MEXKIyHAPOIHOTO TYMaHUTAPHOTO
npaea — npexzie Bcero B JKeHeBCKUX KOH-
BeHIMsX oT 12 asrycra 1949 roma (Kom-
BeHIMsT 00 OOpAIleHUH ¢ BOCHHOIUICHHBI-
My, KoHBEHIWS 0 3ammTe Ipa)kIaHCKOTO
HaceJeHNns] BO BpeMs BOWHBEI, KoHBeHmmst
00 yTy4IIeHWH y4YacTH paHEHBIX W OOib-
HBIX B JICUCTBYIOIIMX apMusixX, KoHBeHIHs
00 YIy4IIeHUH Y4acTH PaHEHBIX, OOIBHBIX
W JIMI, TIOTEPHEBIINX KopaOleKpylleHue,
JlononHuTebHbIE IPOTOKONBI K HUM [3—8].
[losToMy OCHOBHOHM HCCIEI0BATENBCKOM
3ajayed, KOTopasi OmpeaeNnuia Ieib 3TOi
CTaTbH, SIBJISICTCS YCTAaHOBJICHUE CIIOCOOOB
0TOOpaYKEHHsI B YTOJIOBHOM TIPaBe pa3iind-
HBIX TOCYIaPCTB TPEOOBAHMI MEXKyHAPOI-
HOTO TYMAHHTApHOTO IPaBa OTHOCHTENHHO
YCTaHOBJICHHSI YTOJIOBHOH OTBETCTBEHHO-
CTH 3a TIPOTHBOIPABHBIE JIESTHHUS, KOTOPBIE
10 CBOGH CyTH SIBISIETCS TUIOXMM OOparie-
HHEM C BOGHHOIUICHHBIMH.

N3noxxenne OCHOBHOTO MaTepHasia.
K ofuienpr3HaHHbIM TIpaBHIaM U IPUH-
LIMIIaM BEJICHHs] BOWHBI OTHOCHTCSI CHUCTe-
Ma TpeOOBaHUII M 3aMPETOB, KACAIOIIUXCS
o0pallleHUs CO CTOPOHBI BOCHHOCITYKAIIIX
(M HEKOTOPBIX PYTHX CyOBEKTOB — HAIpPH-
Mep, Bpadeil) ¢ BOCHHOIUIEHHBIMH JIUIIAMH.
Bo ucnonHenne TpeboBaHMIT MEXKTyHAPOI-
HOTO TYMaHHTApHOTO TpaBa HaIIOHAJIEHOE
YTOJIOBHOE 3aKOHOJATEIILCTBO MOXKET yCTa-
HaBIIMBaTh BHYTPEHHHE CAHKIMU 3a Hapy-
HIEHUs] 3THX NpaBwll. Tak, B YKpauHe Jei-

CTByrOLIM YronoBHbIH kozieke (naee — YK)
npexycMarpuBaeT B CT. 434 OTBETCTBEH-
HOCTh 3a IUIOXO€ OOpalleHHe C BOECHHO-
IUICHHBIMH, HMEBIIIEE MECTO HEOTHOKPATHO,
WJIM CBSI3aHHOE C 0CO00H JKECTOKOCTBIO, MITH
HAIPaBJICHHOE MPOTHB OOJBHBIX M paHe-
HBIX, a TAKKE XAIaTHOE WCIOJHEHHE 00s-
3aHHOCTEH B OTHOIICHNH OONBHBIX M paHe-
HBIX JIMIIAMH, HAa KOTOPBIX BO3JIOXKEHBI MX
nedeHre u 3ab0Ta 0 HUX HPH OTCYTCTBHU
TIPH3HAKOB O0JIee TSHKKOTO TPECTYTUICHHSI.
INpectymieHre Haka3bIBACTCS JIUIICHHEM
cB00O/IBI Ha CPOK JI0 TPEX JIeT (UTo, coriac-
HO cT. 12 YK VYkpaunsl, yka3bIBaeT Ha €ro
cpeHIor TshkecTb) [9]. Paconoxenue HOp-
Mmbl B pazzene XIX Ocobennoit wactu YK
YKa3bIBACT, YTO YKPAHMHCKHII 3aKOHOZATEIb
CYMTAET IIOX0E OOpAIEHUE C BOCHHOILICH-
HBIMH BOMHCKUM TIPECTYIUICHHEM — IOCS-
TaTeNIbCTBOM, NPEXKIE BCEro, HA HOPMallb-
HYIO JICITEIFHOCTh BOSHHOI OpraHU3aIin
[10, c. 106]. ITockonbky HOpMa co31aBa-
JIach JIMIIb Kak ITOTEHIHAIBHOE CPEICTBO
PEryJInpoBaHusl MOBEJEHUS CIELHAIbHBIX
CyOBEKTOB, KOTOPOE, KaK CUMTAJIOCh, BPS/L
JIM KOTZIa-TO OyJeT peajbHO HMCIIOIb30BAHO
(Bemp crpaHa OOOCHOBAaHHO PACCUUTHIBA-
JIa HA MUPHOE COCYIIECTBOBAHUE C JIPYTH-
MU CyOBEKTAMH MEKI[yHapOIHOIO IIpaBa),
BO3HHMKAeT JOCTaTOYHO MHOTO BOIPOCOB
OTHOCHTEJFHO €€ KadecTBa M TOJKOBa-
HUS. YKpaWmHCKHE IIPaBOOXPAHUTENIbHBIE
U CyneOHbIC OpraHbl MMEIOT HEe3HAUHTelb-
HBIN OIBIT €€ MPUMCHEHHUS, KBATH(PHUKAIUK
MPETYCMOTPEHHOTO B HEH NpecTyIUICHMS,
OTTPaHUYEHUs €r0 OT CMEKHBIX II0CsTa-
TEJBCTB. B CBA3M € 3TUM UL HCCIe0BAHUS
YIOJIOBHO-NPABOBOI XapaKTEPHCTHKH TLIO-
XOro oOpalieHHsi ¢ BOCHHOIUICHHBIMU KaK
HPECTYIUICHHS 110 HALMOHAIIBHBIM IpaBaM
MOXET ObITh HCIIOJIB30BAHO COMOCTABICHNE
C COOTBETCTBYIOIINM HOPMOTBOPYECKHAM
OIIBITOM JPYTHX TOCYAApCTB, TO €CTh IPH-
MEHEH CPaBHUTEIILHO-TIPABOBOI METOJI aHa-
TM3a YKa3aHHOH MPOOIeMBI.

B xome mpoBeneHmst 3TOTo HCCIENoO-
BaHMS HEOOXOIMMO YUUTBIBATH PA3IIHUUS
B MCTOYHMKAaX INpPEIIMCaHUH O BOEHHBIX
U BOMHCKHX IPECTYIUICHUSIX B YTOJIOBHO-
NPaBOBBIX CHUCTEMaxX pPa3HBIX TOCYJIApCTB.
Tak, B psiae eBpOIEHCKUX CTpaH (B 4act-
HocTh B ABcTpud, benbrum, [ommanmum,
Ucnannu, Wramum, Can-Mapuno, Oun-
mmny, Opannum, OPIL  Iefinapum)
JEHCTBYIOT ~CHICLHAIBHBIC 3aKOHOIATEIb-
HBIE AaKTBl, TPEIMETOM PeryINpOBAHHUS
KOTOPBIX  SIBISIETCS.  BOGHHO-YTOJIOBHBIE
MPaBOOTHOIIEHHS (YCIIOBHO TOBOPSI — BOCH-
HO-yTOJIOBHBIE Koziekchl) [11, c. 876]. Bo
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MHOTHMX JPyTHX TOCYapCTBaX TAKOIro 3aKo-
HOZIATeJIbCTBA HE CYILIECTBYET, U HOPMbI 00
YIOJIOBHOH OTBETCTBEHHOCTH Pa3MEIICHbI
B OJIHOM HOPMAaTHBHO-IIPABOBOM aKTe (Tak,
HaroHanbHbI YK sBIsIeTCst eMMHCTBEH-
HBIM JICHCTBYIOIMM YTOJIOBHBIM 3aKOHOM
Ha Tepputopuu JlarBuu, benapycu, JIuTsel,
Momnogst [11, ¢. 53]). Kpome Toro, Hemb3st
HCKITIOYaTh, YTO B OTJEIBHBIX TOCYIapCTBaX
JIOITYCKAeTCsl HEMOCPEICTBEHHOE TIPUMEHE-
HHE HOPM MEXXTyHapoHOro Tpasa. Hanpu-
Mep, B aHIVIMHCKOM YTOJIOBHOM IIPaBe TaKue
NPECTYIUICHUs, KaK TC€HOLHJ, BOCHHBIC
NPECTYIUICHUS. W TIPECTYIUICHHS IIPOTHB
yenopeyecTsa, cortacHo Akty 2001 roza o
MesKyHapOJHOM YIOJIOBHOM CyJE OIpesie-
msorest Pumckum Cratyrom MexayHapon-
HOTO yroJIoBHOTO cyaa [12, c. 20]. O6patum
BHHMAHHE, YTO COIVIACHO CT. 8 ATOTO MEXKITY-
HApOJHOIO JIOrOBOpPA Psifi JEsSHUH, Hampas-
JIEHHBIX TIPOTHB BOEHHOIUICHHOTO (HAIpH-
Mep, YMBIIUIEHHOE JIMIICHHE €ro IpaBa Ha
CIIPaBEUTMBBIA Cy/l) KBATU(PUIMPYETCS Kak
BOGHHOE IPECTYIUICHHE, Ha KOTOpOEe pac-
HPOCTPAHACTCA  IOpUCIMKLMA MexayHa-
ponsoro yronosHoro cyna [13]. Ilockonbky
B YKpauHe PeCTyHOCTb SSHHS ONpeieIs-
€TCsl UCKIIIOYUTEIILHO YTOJIIOBHBIM KOZIEKCOM
(9T0 3aKperieHo B ero 4. 3 cT. 3) [9] u Takux
HCTOYHHKOB, KAK BOGHHO-YTOJIOBHOE 3aKOHO-
JIATeNbCTBO MM MEKTyHAPOIHBIC IOTOBOPHI
MPSMOTO JICUCTBUS, B OTEUECTBEHHOW YTO-
JIOBHO-TIPAaBOBOH CHCTEME HE CYyIIECTBYeT,
TO B npouecce uzydeHus ct. 434 YK Vkpa-
WHBI TIeeco00pa3Ho 00paTUTh BHMMAHHE
Ha T€ CXOZIHbIE C HEH HOPMBI, KOTOPBIE TaK-
K€ pa3sMelCHbl MMEHHO B HAIMOHAIBHBIX
YIOJIOBHBIX 3aKOHaX (M YroJIOBHO-IIPAaBOBOE
CozIepIKaHe KOTOPBIX OMPEIEIACTCS HCKITIO-
YUTEIBHO  OTPACNICBBIMM  NPHMHIMIAMH
U TpaauiusiMu). B pesynsrare ObLIO BBISIB-
JIEHO, YTO HOPMBI O HAPYIICHUN MPHHIUIIOB
o0paleHnst ¢ BOCHHOIUICHHBIMH HMEIOTCSI
B YTOJOBHBIX 3aKOHAX JOBOJIBHO MHOTHX
rocymapctB. Ilpu 3ToM OBUITM OTMEUYEHBI
HEKOTOpbIe 0COOEHHOCTH KPUMHHAIN3ALH
pazm4HBIX (hOpM OOIIECTBEHHO OIACHBIX
JeSTHUI, KOTOPBIE MOXKHO CUHTATh IUIOXHM
o0palleHreM ¢ BOSHHOILICHHBIMH.

[epBbrit  croco®d  KpUMHHAIM3ALMA
TaKUX JISTHUH NpelyCMaTpuBaeT pasMeliie-
HHME HOPM 00 OTBETCTBEHHOCTH 3a ILIOXO€
o0pariieHie ¢ BOGHHOIUICHHBIMH B TEX TOJI-
pasnenax OcOOCHHOH YacTH YrOJOBHOTO
3aKOHA, KOTOpBIE YCTaHABIMBAIOT OCHOBA-
HUSL ¥ TIPEZIENTBI OTBETCTBEHHOCTH 33 MEXK-
JTyHApOJHBIE TPECTYIUICHNSI (TIPECTYTUICHHUS
MPOTUB MEXIYHAPOJHOTO TYMAaHUTAPHOTO
TipaBa, BOGHHBIE MPECTYIUICHNUS U T.I1.).

Ilpumepom  sTOMy  MOXeT — ciy-
*kuth [lenurenuuapusii  Konekc Ocro-
HUM, B CT. 98 KoTOporo (OHa HAXOIUTCS
B miaBe 4 «BoeHHbIC BUHOBHBIC NESHUS))
YCTAQHOBJICHA OTBETCTBEHHOCTh 3a IIPO-
THBOIIPAaBHOE OOpAIlCHHE C BOCHHOILICH-
HBIMH, HEBBITIOJTHEHHE CBOMX O0SI3aHHOCTEH
JIATIOM, OOSI3aHHBIM 3a00THTBCS O BOSHHO-
TUICHHBIX, €CIIM 9TO TOBJIEKIIO YXy/IICHHE
TIOJIOKEHNSI BOCHHOIUICHHBIX (TIPECTyILIe-
HUE HaKa3bIBACTCS JICHEHBIM B3BICKaHH-
€M MM TIOPEMHBIM 3aKJIIOYEHHEM Ha CPOK
10 3-x 1et), a B cT. 99 — OTBETCTBEHHOCTh
3a TIOCSTaTeNbCTBO HA KU3Hb WM (QU3N-
YECKYI0 HENPUKOCHOBEHHOCTh YyKa3aHHBIX
JHI (JMIIeHHeM cBOOOJIBI HA CPOK OT 6 10
20 neT HaKa3bpIBaeTCA YOUICTBO, UCTSA3aHHUE,
JKECTOKOE OOparlieHne, IpUIHHEHHE Bpena
37I0pOBbIO, NPHHYX/ICHHE K CIIyKOe B BOO-
PYKEHHBIX CHJIaX HENpUsTeNs, JNIICHHE
TIpaBa Ha 3aKOHHOE CyneOHOe pa3Omparesns-
CTBO, HEONpAaBIaHHAs 3aJepKKa OCBOOOK-
neHust u3 rieHa) [14]. B 3axoHonarenscTee
Npyroii Oanrtuiickoil crpaHbl — JlaTBumii-
ckoil PecnyOrmky — He3aKOHHBIE JEHCTBUS
B OTHOLIECHUN BOCHHOIUICHHBIX TAKXKE Olle-
HHMBAIOTCS KaK BOGHHBIC IPECTYIUICHHS.
B omnonmenHo# cr. 74 nmarBuiickoro YK
NPEyCMOTPEHa OTBETCTBEHHOCTh, B YaCT-
HOCTH, 32 COBEpIICHHBIE B OTHOIIEHHUH THX
JWI] HAa OKKYNHPOBAHHBIX TEPPUTOPHIX
yOmiicTBa, TIBITKH, OTPaOIeHNs, BBIBO3 TN
HalpaBlIeHHe Ha TPUHYIUTEITbHBIE paboThI
(4T0 HaKa3bIBACTCS IMOKM3HEHHBIM JIUIIIE-
HHUEM CBOOOIBI WIIH JIIIIEHUEM CBOOO/IBI Ha
CPOK OT Tpex 10 aBauaru Jjiet) [15, c. 115].

Kak BoeHHbIE NpecTyIUICHUsS OLCHH-
BAET IPOTHBOINPABHBIC JICHCTBUSA C BOCH-
HOIUICHHBIMH U 3aKoHozjarenb PecryOnu-
ku Tamxukucran. Bompoc He3aKOHHBIX
JICUCTBUII B OTHOIICHUH BOCHHOILJICHHBIX
pemaer cr. 403 YK srtoro rocymapcrsa
«YMBIIIICHHBIE HAPYIICHUS HOPM MEXKITy-
HApOJHOTO TYMaHHTApHOTO IpaBa, COBEp-
LIEHHBIE B X071 BOOPYKEHHOTO KOH(ITMKTa»
(ona pa3merena B pasnene 34 «[Ipecrtyre-
HUS TIPOTHB MHpa M 0€30IacCHOCTH 4Yeno-
BEYECTBA»). B Hell yCTaHOBIEHBI CaHKIIUK
(B BUE JTUIICHHS cBOOOBI OT 10 110 15 J1et)
3a TaKue HapyIIEHUs B OTHOLLIEHUH BOCHHO-
IUICHHOTO, KaK HEOIpaBIaHHAS 3a/iepiKKa
penarpuaiuy, IpUMEHEHHE IIPAKTHKH arap-
Tenaa W JPYruX HETYMaHHBIX JEHCTBUI
U JEUCTBUM, KOTOpbIE YHMXKAIOT JIOCTOWH-
CTBO, OCHOBAaHHBIX Ha PAaCOBOH JMCKPUMH-
HAIlMH ¥ BIICKYIIMX CMEPTH WU CYIIECTBEH-
HBIM Bpen (U3MYECKOMY M TICHXHIECKOMY
COCTOSIHUIO JIVIA, IPHYUHSIONMX KPYITHBIA
ymep6. B coorBercTBuM ¢ 4. 2 3TOMH cTa-
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TbU HAaKa3bIBAKOTCS JIMIICHUEM CBOOO/IbI Ha
cpok ot 15 10 20 neT ui cMepTHOM Ka3HbIO
COBEpLICHHBIE IPOTUB  BOCHHOIUICHHBIX
BO BpEMsi MEKI[YHapOIHOIO WM BHYTPEH-
HEro BOOPY/KEHHOr0 KOH(VIMKTa TaKue
Hapymenust MITI, kax yOWIHCTBO, NBITKH
n OecuenoBeyHoe oOpareHue (BKIIIOTast
OMONIOTMYeCKHe SKCIIEPUMEHTHI HaJl JIFOIb-
MH), IPUYUHEHNE TSDKKUX CTPaTaHWi WITN
JEHCTBUH, yrpoXKaronyx (GHU3NIeCKOMY I
TICHXHYECKOMY COCTOSTHUIO, TIPUHYXJCHHE
K CiTy’k0e B BOOPYXEHHBIX CHJIAX, JIMILICHNE
npaBa Ha OGECHPUCTPACTHOE U HOPMAJIbHOE
CY/IOIIPOM3BO/ICTBO,  JICTIOPTAlMsA,  He3a-
KOHHasl BBICBUIKA HJIM 33/Iep)KaHue, 3aXBaT
3a10kHUKOB [16, c. 395-398]. B paznmene
1 «IIpectymnenust mpotuB Mupa u 0e3-
OIACHOCTH YEeJIOBEYECTBA M BOCHHBIC TIpe-
crymieansiy YK Pecnybmuku  Mommosa
conepxurcst HopMa (ct. 137) o Gecueno-
BeyHOM oOpammenny. OHa yCTaHAaBIMBAaeT
Haka3aHWe (JMIIeHNe CBOOO/IBI HA CPOK OT
8 1o 15 ner) 3a coBepIeHNE B OTHOIICHUN
BOCHHOIUICHHBIX IIBITOK, OECUeI0OBEYHOIO
00palleHys C LENbIO YMBIIUIEHHOTO IPHYH-
HEHHUS TSDKKUX CTPaJaHUi MM HHOTO Bpesia
310pOBbIO, @ TAKKE MPOBEICHHS B OTHOLIIE-
HHMH 3THX JIMI MEIULMHCKHX, OHOoruye-
CKUX WIJIM MHBIX HAYYHBIX SKCIICPUMEHTOB,
HE OMNpaBIaHHBIX MEAUIUHCKON HEOOX0mm-
MocTeio. Hakasanne ycmnmmBaeTcst (ymmie-
HHE CBOOOIBI Ha Cpok oT 12 mo 20 ner)
3a COBEpIICHWE TPUHYXKICHHS K CIyx0e
B BOOPYKEHHBIX CHJIAX HETIPUSTEIS, 3aXBa-
Ta B KauecTBE 3aJOKHUKA, JETOPTAIH,
OCYX/ICHUS HE3aKOHHO CO3/IaHHBIM CYIIOM
0e3 peaBAPUTENILHOIO PACCMOTPEHUs U 6e3
COOJIIOZIEHNs] OCHOBHBIX IIPABOBBIX TIapaH-
THI, IPeTyCMOTPEHHBIX 3aKOHOM [17].
TToxok Ha BBIIIEH3IOKEHHBINA TOIXO
3akoHomarenst  JIutoBckoit  PecmyOmuku.
B mase XV «lIpecTymienus npoTus 4eino-
BEYHOCTH U BOGHHBIEC MpecTyIuieHms» YK
aToro rocyaapeTsa B cT. 103 «[Ipuunnerne
Bpela 370pOBBIO, HCTS3aHHE WIN JIPyroe
HeJesloBeueckoe oOpalieHne ¢ JIMIaMH,
KOTOpBIE TIONB3YIOTCS 3alUTONH MEKTyHa-
POIHOrO TYMaHMTApHOTO NpaBa» yCTaHOB-
JIeHa OTBETCTBEHHOCTh (JIMILIEHHE CBOOOIbI
Ha CpoK oT 3-x 710 12 1eT) 3a coBepIIeHHbIE
B HapyIlIEHUE HOPM MEX/LyHApOIHOTO ryMa-
HHUTApHOTO IpaBa B OTHOLICHHMU BOECHHO-
IUICHHBIX BO BPEMs BOIHBI, BOOPY/KEHHOTO
KOH(YIMKTA WM B YCIIOBUSIX OKKYTIALIHH WITH
AQHHEKCUH: IPUIMHEHHUE THKKOTO BPEZIa 3710-
POBEIO, UCTSA3aHNE, OCYIIECTBICHNE OHOIIO-
THYECKOTO FIJTH MEIUIIHCKOTO SKCIIEPUMEH-
Ta, MPOTUBO3AKOHHOTO B3STUSI TKaHW WIIN
opraHa Jyist Tlepecajiky, IPOTHBO3aKOHHOTO
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U3BATHSL KPOBHM, HMHOIO 0ECUesI0BEYHOIO
oOparieHus, IPUMEHEHHE YrOJIOBHOTO HaKa-
3aHUs 0€3 HE3aBHCUMOIO M OOBEKTHBHOIO
peleHust cyna Wik 0e3 TapaHTUH 3alliUThl
BO BpeMs cyda. Kpome 9Toii HOpMBI, mpu-
BIIEKaeT BHUMaHHe U CT. 105 ymuToBcKoro
VK 06 oTBETCTBEHHOCTH (JIMIIIEHHE CBOOO-
JIbI Ha CPOK OT TPEX JI0 JICCSTH JIET) 3 MPH-
HY)K/ICHHEC BOCHHOIUICHHBIX B YKa3aHHBIX
BBIIIIE YCIIOBHSIX K CITY’KOE B BOOPY)KCHHBIX
cunax Bpara, a Takke cT. 107 aroro xe
3aKOHA, B KOTOPOH YCTaHOBJIEHO HaKa3a-
HMe (JIMLIEHNE CBOOO/IBI HA CPOK 110 3-X JIeT
w mrpad) 3a 3aIepKKy OCBOOOKICHHUS
WM perarpyalii BOSHHOIUICHHBIX I10CIe
3aKJTIOYEHHUST MUPA WU IPEKPAIeHUst BOCH-
HBIX JeiicTauii [18, c. 227-228].

Bropoii crioco® ycTaHOBICHHS YTOJIOB-
HO-TIPABOBOTO 3alpeTa 3a IUIoxoe odparie-
HHE C BOCHHOIUICHHBIMU Ha HAIIMOHAJILHOM
YPOBHE — YCTaHOBJICHHE OTBETCTBEHHOCTH
3a HEro Kak 3a TPECTYIUICHHE, COBEpIICH-
HOC OrpaHWYCHHBIM KpPYTOM JIHI[ (CrieIu-
ATBHBIMU CyOBEKTaMH) — BOGHHOCITYXa-
IIMMH HAIMOHAJIBHBIX BOOPY)KEHHBIX CHII
(BoMHCKOE TmpecTyruieHue). VMIMeHHo Tak,
HAIIOMHHMM, HOCTYIMJI YKPAaWHCKUH 3aKo-
Honarenb. [1omoOHBIM 00pa3oM yCTaHOB-
JIeHa OTBETCTBEHHOCTh 3a IUIOXO€ 00pa-
IIeHue C BOGHHOIUICHHBIMH B Kwuraiickoit
Hapomnoit Pecyomuke. B YK storo rocy-
nmapctBa B miaBe 10 «[Ipectymienns BoeH-
HOCJTY)KallluX TPOTUB CITy)KEOHOTO JI0JITa
cT. 448 ycTaHOBJIEHO HaKa3aHWE (JIMIIEHHE
cBOOOIIBI /10 3-X JIET) 3a )KECTOKoe obOparie-
HME C IUICHHBIMH IPU HAIMYUM OTATYAIO-
mMx 00cTosATebeTB [19, ¢. 291].

B psge HaUMOHAIBHBIX — YTOJOBHO-
NIPABOBBIX AKTOB B XOZIE MCCIICAOBAHUS HE
ObLIO OOHAPY)KEHO HUKAKUX MPEATMCAHHH,
TMO3BOJISIFOIIMX CYUTATh MX OCHOBAHMSIMH
YIOJIOBHOH OTBETCTBEHHOCTH 32 AHAJIU3HU-
pyemoe mnpectyrieHue. MOKHO Tpemrno-
JIOKUTh, 9TO aKTHI KECTOKOTO OOpaIICHHUS
C BOCHHOILICHHBIMU B TaKHX TOCYIapCTBax
MOTYT ObITh KBATH(DHIMPOBAHBI IO CTa-
ThIM 00 «OOIICYTONIOBHBIX» MPECTYILICHH-
AX (HampuMep, O NMPUYMHEHUH TENECHBIX
MOBPEKJICHUH) WJIM 110 CTarhsiM O HEBbI-
TIOJIHEHWH WM HEHaJJIeKAIleM BBIOJIHE-
HUM BOCHHBIX CITy)EOHBIX OOSI3aHHOCTEH.
Tak, nampumep, B YK IlIBeru B IaBe
21 «O mpecTymIeHusIXx BOCHHOCTYKaIIIX»
cT. 14 ycraHaBiIMBaeT OTBETCTBEHHOCTH 3a
YMBIIIICHHOE PEHEOPEIKCHNE BOCHHOCITY-
JKaIlUM BO3JIOKEHHBIMH Ha HEro 00si3aH-
HOCTSMHU (4eMy, HATpUMep, COOTBETCTBYET
Takas npegycmMorpenHas B cT. 434 VK VYkpa-
HHBI (hOpMa TIITOXOr0 0OpaIeHHs ¢ BOCHHO-

IUICHHBIMH, KaK «HEOpPEXHOE HCIOJIHEHUE
00s13aHHOCTEl B OTHOIIEHWHM OOJBHBIX
U PaHEHBIX BOCHHOIUICHHBIX JIMIIAMH, 005
3aHHBIMH 3a00TUThCS 0 HUX» [20, c. 178]).
BoiBoabl. [lomBoms  wrorm  mpo-
BEICHHOMY CPaBHUTEIHHO-IIPABOBOMY
HCCTIEIOBAHMIO  CHOCOOOB  YCTAHOBIICHUS
YTOJIOBHOM OTBETCTBEHHOCTH 3a IUIOXO€
oOparmeHne ¢ BOCHHOIUICHHBIMH, CIIEHy-
er oOpaTnTh BHHMaHWE Ha CJEIyIolIee.
Bo-1iepBbIX, B HEKOTOPBIX CTpaHax AEHCTBY-
€T OTZelbHas MOJ0TPAcib YIOJIOBHOIO ITpa-
Ba — IIPaBO BOCHHO-YTOJIOBHOE, B KOTOPOM,
B YAaCTHOCTH, MOXET HpPeIyCMaTpHBAThCS
OTBETCTBEHHOCTb ~ BOCHHOCIYXKAIMX  3a
HENpPaBOMEPHBIC JEHCTBHMS B OTHOLICHHUH
BOCHHOIUICHHBIX. BO-BTOpBIX, B TeX TOCYy-
JIapCTBaX, KOTOPBIE JOIyCKAIOT IPSIMOe JIeH-
CTBHE HOPM MEXTyHAPOTHOTO YTOJOBHOTO
mpaBa (B wacTHOCTH, Pumckoro Craryra
Mex1yHapOoIHOTO YTOJIOBHOTO CY/Ia) OT/IENb-
HBIE JISHCTBHUS, KOTOpPBIE MMEIOT IPU3HAKI
IUIOXOTO OOpaIleHus] ¢ BOCHHOIUICHHBIMH,
MOT'YT KBJIM(HULIMPOBATHCS HENOCPEICTBEH-
HO 110 MICTOYHHUKAM 3TOH oTpaciu. B-rpersux,
BO MHOI'MX TOCYJapCTBaX, HCTOYHUKOM yro-
JIOBHOTO IIpaBa B KOTOPBIX SIBJISIOTCS Yro-
JIOBHBIC 3aKOHBI, BOIPOC OTBETCTBEHHOCTH
3a II0X0e OOpallleHHe ¢ BOCHHOIUICHHBIMH
Jale BCEr0 PacCMaTpHBACTCS B KOHTEKCTE
YCTAaHOBJICHMSI 3alPETOB HA COBEpIICHHE
MEXTyHApOJHBIX TPECTYIUIeHHH (B T.4.
BOCHHBIX TIPECTYIUICHWH, MPECTYIUICHHI
MIPOTHB MEXKIYHAPOIHOTO T'yMaHWTapHOTO
mpaBa). B-ueTBepThIX, B HEKOTOPHIX HAIlH-
OHAJIbHBIX YTOJIOBHBIX 3aKOHaX BOIPOC
OTBETCTBEHHOCTH 3a IUIOXO€ oOOpalieHue
C BOGHHOIUICHHBIMU DEILCHUS B CIELHalb-
HOW HOpME HE Hallel, ¥ OHa MOXET HacTy-
aTh MO0 MO HOPMaM 00 «OOIIEYTOIOBHBIX)
MPECTYIUICHUSIX, JTMOO HA OCHOBAHUHU OOIINX
HOPM O HapyIIEHMSX BOEHHOCTYXKAIUMHI
cBoux 0oOs3aHHOCTeH. B-mAThIX, B Ykpanne
TIPIMEHEH JI0CTaTOYHO YHUKAIBHBIA CIIOCO0
YCTaHOBJIEHUSI YTOJIOBHON OTBETCTBEHHOCTH
3a TUI0X0€ 00OpalleHHe ¢ BOCHHOIICHHBIMH.
Tak, »kecTokoe OOpalieH’e ¢ HUMH SIBIISIET-
Csl IPU3HAKOM IPECTYIUICHHS! TIPOTHB MHUPA,
0E30I1aCHOCTH YEeJIOBEYEeCTBA U MEK/yHa-
POZIHOTO MPABOIOPS/IKA, MPEILYCMOTPEHHOTO
B cT. 438 YK VYkpauns! «HapyiieHue 3axoHOB
1 00bIuaeB BOMHBIY. B TO e Bpems mioxoe
o0pariieHne ¢ BOGHHOIUICHHBIMH, COBEPIIICH-
HOE CIeLMAIBHBIMU CYObeKTaMH (BOCHHOC-
JyXKalIMH OTEYECTBEHHBIX BOOPY/KEHHBIX
CHJI ¥ HEKOTOPBIMU TPUPABHEHHBIMU K HAM
JIWIAMU), TIPH OTCYTCTBHM  OTSITYAFOIINX
00CTOATENBCTB — 3TO BOMHCKOE IPECTYILIC-
HHe (TIPecTyIUIeHHEe TPOTHB YCTaHOBJICH-

HOT'O IOpsi/IKAa HECEHHSI BOCHHOH CITyOBbl).
beccniopHo, Takoe ay0nmupoBaHue CriocOOHO
Co3/1aTh CEpbE3HbIE MPOOJIEMBbl MPH IPH-
MEHEHHH YTOJIOBHOTO 3aKOHA KaK CpEICTBA
ofecriedeHnst paB M 3aKOHHBIX MHTEPECOB
JIMLL, Ha KOTOPBIX PACIPOCTPAHACTCS CTaTycC
BOCHHOIIEHHOTO.
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SUMMARY

The article describes some of the individual social rights enjoyed by residents of the
countries of the European Union. In addition, certain regulatory documents that regulate
the issues of support for individual social rights and their protection in the courts of the
European Union are analysed, as well as communication with social entrepreneurs in
human rights sphere.

Key words: individual social rights, European Union Court, the EU, European
Committee of Social Rights, Freedom of movement of workers, Protection against
dismissal, right of an employee to be informed and advised on the content of an
employment contract and working conditions, right to equality, right to labour protection,
social entrepreneurs, human rights.

PEINEHUSA CYJA EC U JUPEKTUBBI EKCIIT
B COEPE HHAUBUAYAJBHBIX COLNUAJBHBIX
ITPAB, A TAKKE UX CBSI3b C COIIUAJIBHBIM
HNPEAITPUHUMATEJBCTBOM B CO®EPE ITPAB YEJIOBEKA

Huna BEPJHUK,
KaHMAT IOPUINYECKUX HAYK, TOIIEHT,
npodeccop Kadeapsl yroJIoBHOTO IIpaBa U MPaBOCYIUSL
YepHUTOBCKOTO HAIIMOHATIBHOTO TEXHOIOTHYECKOTO YHHBEPCUTETA

Spocaas KOHOILJISA,
MAaruCTpanT Kaeapbl yrollOBHOTO TpaBa U MPaBOCY/IHs
I0pUINYECKOro (aKysbTeTa
YepHHUrOBCKOTO HALIMOHAILHOTO TEXHOJIOTHYECKOTO YHHBEPCHUTETA,
CTHIICHINAT HAyYHOU TPOTPaMMBI
WucTtutyTa nokropa ¢punocopun Sna-Ypoana Cannana

AHHOTAIWA

B crarbe ommcaHbl HEKOTOPHIC MHAWBH/YyalbHbIC COLMANbHBIC NPaBa, KOTOPHIMH
MOJIB3YIOTCA KUTENH cTpaH EBponeiickoro coro3a. Kpome sToro, onpeneneHHbie HOp-
MaTUBHBIE TOKYMEHTHI, KOTOPBIMH PETYIUPYIOTCS TPOOIEMHBIE BOIIPOCH! TOIICPIKKN
WH/IMBU/IyaJIbHBIX COLMANIBHBIX NIPaB, UX 3alUTHI B CyJax EBporeiickoro cow3a u CBsi3b
C COLMAIbHBIM NPEAINPUHUMATEIBCTBOM B Chepe NpaB YesIoBeKa.

KuaroueBble cioBa: WHAMBHIyalbHBIE colpanbHble mpasa, Cyn EBpormetickoro
coroza, EC, EBponelickuii KOMUTET 1O COIMaIbHBIM mpaBaM, CBoOOa MepeIBIKe-
HUsSl paOOTHUKOB, 3alIUTA OT YBOJBHEHHS, IPABO paOOTHHKA Ha WHPOPMHUPOBAHUE U
KOHCYJIETHPOBAaHUE O COACPIKaHUHU TPYIOBOTO JIOTOBOPA M YCIOBUSX pabOTHI, TPaBo
Ha PaBEHCTBO, NIPABO Ha OXpaHy TPYyIad, COLUAIbHOE MPEIIPHHUMATEIbCTBO, paBa
YeJIoBeKa.



MAI 2019

Problem statement. The gradual
development of integration processes,
the achievement of goals and objectives
proclaimed in the constituent treaties
of the EU would be impossible without
the creation and functioning of a common
EU market. The basis of the common,
and later the internal market of the EU,
is four freedoms: the freedom of move-
ment of goods; the freedom of movement
of persons (including freedom of institu-
tion); the freedom of service; the freedom
of capital movement.

The cooperation of the EU member
states in building the space for the free
movement of goods, persons, services
and capital without internal borders is
the result of a difficult process, initiated
not only by socio-economic, but also by
political reasons.

The urgency of the article. Every
day, person use individual social rights
and the problem of violation of these
rights also arises every day. It is precise-
ly the protection of violated individual
human rights that is the pressing issue
that, today, is increasingly being raised in
the courts of the European Union.

Analysis of research and publica-
tions. Leon Dugi, in his work “Social
Law, Individual Law, Transformation
of the State” wrote that all individuals
must comply with social norms. The social
norm is based on the fact of social solidar-
ity, which unites members of the family
and, in particular, members of one social
group.

German lawyer Girke divided
the entire system of law into two parts:
individual and social law. Human rights
in general and social and humanitari-
an rights, in particular, are the subject
of scientific research of many domestic
and foreign scientists, devoted to the study
of the theory of state and law, internation-
al law, the law of the European Union,
legal regime as a criterion for dividing law
into branches, principles of law etc.

Jan-Urban Sandal is a well established
business and economic development
researcher and an international expert on
innovation and social entrepreneurship.
Norwegian Professor collaborates with
researchers and practitioners in Norway
and across the world. He introduced social
entrepreneurship as a scientific field to
the Nordic countries in 2003. Jan-Urban
Sandal is the founder and chair of Summit
in Social Entrepreneurship. He described

social entrepreneurship, defining the main
goals and objectives [1].

The purpose of the article: to ana-
lyse the directives and regulations govern-
ing individual social rights in the countries
of the European Union and to give exam-
ples from the judicial practice of the court
of the European Union to resolve con-
troversial issues in the field of individu-
al social rights. Identify ways to protect
human rights by social entrepreneurs.

Essential material. Article
3 of the Treaty of Rome, according to
which the European Economic Commu-
nity was formed in 1957. The Communi-
ty's mission is to promote the harmonious
development of the economy throughout
its territory, constant and equilibrium
growth, increased stability, rapid raising
of the standard of living and establish-
ment of closer relations between the states
united in the Community, through the cre-
ation of a common market and the gradual
convergence of economic policy of mem-
ber states.

The EU Treaty states that the Union
strives to ensure the sustainable develop-
ment of Europe on the basis of balanced
economic growth and price stability,
a competitive social market economy,
which seeks full employment and social
progress [2].

The provisions on the free move-
ment of workers are enshrined in Arti-
cle 45 of the Treaty on the Functioning
of the EU. In the development of the pro-
visions of the Treaty, the EU institutions
have developed and adopted a num-
ber of acts of secondary law. The main
legal documents regulating the freedom
of movement of workers in the EU cur-
rently are [3]:

Regulation of the European Parliament
and the European Council Ne 1612/68 on
the freedom of workers in the EU [4].

Directive of the European Parliament
and the European Council Ne 2004/38 on
the right of EU citizens and members
of their families to freely move and reside
in the territory of the Member States [5].

Directive of the European Parliament
and the European Council Ne 2005/36 on
the recognition of professional qualifica-
tions [6].

A special role in the development
of'the right for the free movement of work-
ers is played by the decisions of the EU
Court, the analysis of which will be pre-
sented below.

"~ LEGEA SI VIATA

The key role in the development
and addition of the notion of “employee”
was played by the decisions ofthe EU Court
of Justice, which significantly expanded
the provisions of the Regulations.

Thus, the EU Court in its decision in
the case of Unger clearly established that
the concept of “employee” is defined in
accordance with the EU law, and not with
the national legislation of the Member
States. The interpretation of the concept
of “employee” on the basis of nation-
al norms and the application of national
restrictions is unacceptable. Otherwise,
the appearance of various interpretations
of this concept in the states of the Union is
inevitable, which will impede the full exer-
cise of freedom of movement and the rights
arising from it [7].

In the Lori Blum case by the EU
Court, it is stated that one of the basic
characteristics of labour relations is that
a person performs services for another
person and under his/her leadership for
a certain period of time, in exchange for
which he/she receives a reward [8].

In the Steimann case, the EU Court
came to the conclusion that labour activity
can be carried out without an employment
contract and free of charge [9].

In the subsequent decision on the case
of Levin, the EU Court added to the con-
tent of the right to free movement referring
to the fact that when performing work,
a person must perform real and effective
work, regardless of its duration, full or
part-time employment [10].

In the Krzistof Pesla case, the plaintiff
was a Polish citizen who, when applying
for a job in Germany as an associate law-
yer, was required to undergo additional
testing under German law. The applicant
received a law degree in Poland, as well
as a bachelor's and master's degree in Ger-
man-Polish legal studies at the University
of Frankfurt. The plaintiff insisted that,
first of all, the knowledge gained in Poland
should be taken into account. In the opin-
ion of the EU Court, despite the fact
that such qualification is comparable to
the level of qualification required in Ger-
many, still, when it comes to the duration
and level of training, during the recogni-
tion of qualification, priority should not
be given to studying the right of the state
of origin, because such an approach may
lead to the situation when legal positions
will be taken by people who are not aware
of the law of the host state [11].
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In the Eren Vlassopulu case, the EU
Court noted the importance of gaining
practical experience in recognizing pro-
fessional qualifications. The plaintiff in
the case was a Greek citizen registered
with the bar association in Athens, who
was rejected the admission to lawyers in
Germany, despite the fact that she worked
for five years as a consultant in a German
law firm and received a doctoral degree in
law in Germany. The EU court ruled that
the competent authorities of the receiv-
ing state are obliged to establish wheth-
er the knowledge gained in the receiving
state is sufficient to fill in the missing
knowledge, and also to determine wheth-
er the experience gained both in the state
of origin and in the receiving state is suf-
ficient [12].

Summing up the consideration of legal
regulation of the freedom of movement
of workers, it was the desire of the mem-
ber states of the integration process to
ensure the freedom of movement of work-
ers within the EU internal market that trig-
gered the development of specific legal
acts aimed at regulating labour relations
and subsequently forming the EU labour
law.

The protection of the rights of workers
in the event of unreasonable dismissal
is the subject of the European Council
Directive Ne 98/59 of 1998 on the approx-
imation of the laws of the Member States
concerning collective dismissals. This
Directive replaces the European Council
Directive Ne 75/129 on collective dismiss-
al [13; 14].

According to the Directive, collec-
tive dismissals are dismissals carried
out by the employer on one or sever-
al grounds and not individually related
to specific employees if, in accordance
with the choice of the Member State,
the number of workplaces established by
the Directive is observed within 30 days:

— in organizations with a staff of 20 to
100 employees — 10 workplaces;

— in organizations with a staff of 100 to
300 employees — 10% of the total number
of employees;

— in organizations with a staff of more
than 300 employees — 30 workplaces.

Within 90 days 20 workplaces can be
reduced in the organization, regardless
of the number of staff.

The Directive does not apply to cas-
es of collective layoffs held under fixed-
term employment contracts or contracts

for performing work on solving specific
tasks, except in cases of early termina-
tion of such contracts by the employer.
The directive does not apply to employees
of the public sector, members of the crews
of ships.

This Directive also establishes
the obligation of the employer, in the event
of a planned large-scale dismissal, to con-
sult with representatives of labour col-
lectives and notify, no later than a month
before their implementation, the national
authorities in writing of the proposed
collective dismissal measures in order to
reduce the possible social consequences
of such actions. The EU court in the deci-
sion on the case of Irmtraud noted that
the employer is obliged to have a special
plan of the alleged dismissals and to carry
them out after the end of the relevant con-
sultations with the employees and their
associations [15].

The economic crisis in Western
Europe in the 70’s provoked an increase
in cases of bankruptcy of enterpris-
es. In addition to reducing production
and disrupting economic relations,
the bankruptcy of an employer entails
unemployment. In order to establish guar-
antees for workers in 1980, the Council
of the European Union adopted Direc-
tive Ne 80/987 on the approximation
of the laws of the Member States concern-
ing the protection of workers in the event
of employer’s bankruptcy. Currently,
there is the improved and amended Direc-
tive Ne 2002/74 [16-18].

Wage regulation is not within
the competence of the EU. The excep-
tions are issues of ensuring equal wages
for the same work, as well as the protec-
tion of the employee’s right in the event
of the employer's insolvency. In case
of bankruptcy, or when the employer does
not fulfil the obligation to pay wages to
employees due to lack of financial resourc-
es, debt repayment is paid from guaran-
tee funds. Guarantee funds must have
funds that are independent of employers'
funds, which transfer funds there. Mem-
ber States are taking the necessary meas-
ures to establish a wage insurance system
at the expense of the guarantee fund [19].

Protecting the interests
of employees in the event of a change
of ownership of an enterprise is gov-
erned by the European Council Directive
Ne 2001/23 of 2001 on the approximation
of the laws of the Member States regard-
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ing the protection of workers' rights in
the event of transfer of an enterprise, busi-
ness or part of an enterprise or business,
replacing Directive Ne 77/187 [20; 21].

The directive established that
the transfer of an enterprise, business or
part of an enterprise or business is not
a basis for the dismissal of employees by
the right holder or assignee. This provi-
sion does not affect layoffs that may occur
for economic, technical or organization-
al reasons, caused by a change in labour
requirements.

From the decisions of the EU Court
of Justice on the Berg and Stihing cas-
es it follows that a contract can serve
as the basis for the reorganization
of enterprises. According to the provi-
sions of the Directive, the reorganization
of the enterprise does not entail the ter-
mination of the employment relationship
or changes in its content, which was con-
firmed in the Watson decision. The place
of the former employer is occupied by
a new person who, after the division
or merger of the enterprise, receives
the funds necessary for the activity.
The above mentioned means that the reor-
ganization itself cannot be the basis for
the termination of the employment con-
tract by either the previous or the new
employer. If, as a result of the reorgani-
zation, the employment contract is termi-
nated due to a change in its conditions to
the worse for the employee, it is consid-
ered that the employment contract is ter-
minated at the initiative of the employer
[22-24].

The right of the employee to be
informed and advised about content
of the employment contract and work-
ing conditions. The European Council
Directive Ne 91/533 0f 1991 on the obliga-
tion of the employer to inform the employ-
ee about the conditions provided for in
the employment contract, in accordance
with which the employer is obliged to
inform the employee in writing about
the content and terms of the employment
contract, namely: place of work, job title
and the duties of the employee, the dura-
tion of the leave, the period of notice
and the reasons for the termination
of the employment contract, the salary
[25].

The directive sets the maximum
working time per week to 48 hours.
The employee must be provided with
at least 11 hours of rest per day, once



a week in a row a 24 hours break in work.
The minimum duration of annual paid
leave should be four weeks. Payment
of monetary compensation for unused
vacation is carried out in case of termina-
tion of the employment contract.

The duration of work at night should
not exceed an average of 8 hours per
24 hours. Night time is understood as
a period of at least seven hours, as defined
by national law, which includes a period
of time from midnight until five o'clock in
the morning.

The EU institutions have adopted
a set of directives regulating the situa-
tion of atypical or temporary employed
workers:

— The European Council Directive
Ne 91/383 of June 25, 1991 on improving
occupational safety and health of work-
ers employed on the basis of fixed-term
labour contracts or temporary labour
agreements [26].

— The European Council Directive
Ne97/81 of 15 December 1997 on a frame-
work agreement on part-time work, con-
cluded between the Union of Industrialists
and the Confederation of Entrepreneurs,
the European Center for Public Participa-
tion and the European Trade Union Con-
federation [27].

— The European Council Direc-
tive Ne 99/70 of 28 June 1999 on
a framework agreement for work under
fixed-term labour contracts conclud-
ed between the Union of Industrialists
and the Confederation of Entrepreneurs,
the European Center for Public Associa-
tion and the European Trade Union Con-
federation [28].

— Directive of the European Par-
liament and of the European Coun-
cil Ne 96/71 of December 16, 1996 on
the conditions of secondment of workers
for the provision of services [29].

— Directive of the European Par-
liament and of the European Council
Ne 2008/104 on the temporary labour
agencies [30].

A very significant block of regulations
is devoted to issues of the right to equal-
ity in the labour field.

Article 119 of the Rome Treaty
of 1957 obligated the EU states to guar-
antee and respect the principle that men
and women should receive equal pay for
the same work [31].

The inclusion of this principle in
the Treaty establishing the European Eco-

nomic Community pursued two objec-
tives.

First, it was necessary to put all
states in equal conditions in this mat-
ter. In the labour legislation of France in
the 1960s, for example, issues of equal
pay for women and men for equal work
were already regulated, and this principle
was not yet enshrined in the laws of other
member states.

Secondly, the inclusion of the principle
under consideration in the memorandum
of association was aimed at promoting
the improvement of the living and working
conditions of citizens living in the territory
of the European Community.

The transformation of ensuring equal
pay for men and women for the same
work into national legislation was carried
forward with difficulty. In 1972, the Euro-
pean Council adopted the Social Action
Program, which emphasized the need
for the early application in the practice
of the EU states of the principle of equal
rights of men and women in labour rights,
including the right to equal pay [32].

A significant decision on the appli-
cation of Article 119 of the EEC Treaty
was made by the EU Court in the case
of Defrenn. In this case, the stated article
was interpreted by the Court as having two
opposite objectives, economic and social.
The court ruled that, in view of the differ-
ent levels of development of social legis-
lation in member states, the task of Article
119 of the Treaty and other acts governing
the social and labour sphere is to prevent
the spread of social dumping — a situation
in which organizations and enterprises
established in the EU states, applying
the principle of equal pay and other meas-
ures, that are aimed at protecting the rights
of workers, have certain competitive costs
(within the EU) compared to those organi-
zations and enterprises that are also estab-
lish in member states, but where there is
no well-developed legislation in the field
of protecting the rights of workers in
terms of equal pay [33].

Currently, the following acts of sec-
ondary EU law regulate the equal treat-
ment of men and women:

— Directive of the European Par-
liament and of the European Council
Ne 2006/54 on the application of the prin-
ciple of equal opportunities and equal
treatment in the labour sphere [34].

— The European Council Directive
Ne2000/43 on the application of the princi-
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ple of equal treatment regardless of racial
or ethnic origin [35].

— The European Council Directive
Ne 2000/78, establishing a general frame-
work for equal treatment in the field
of occupation and employment [36].

— Directive of the European Par-
liament and of the European Council
Ne 2010/41 on the application of the prin-
ciple of equal treatment between men
and women who are representatives
of free professions [37].

These directives are aimed at combat-
ing direct and indirect discrimination in
the labour sphere. Direct discrimination
occurs when a person is put in a worse situa-
tion than another person in a similar position.
Indirect discrimination refers to a norm, cri-
terion or practice, the use of which later may
lead to an unfavourable situation for per-
sons in the labour sphere. For example, in
the Jenkins case, the EU Court recognized
that lowering the hourly rate for part-time
cashiers constitutes indirect discrimination,
because this is at the expense of women’s
interests. This state of affairs can be justified
only under the condition that the differentia-
tion of wages is the result of objectively jus-
tified reasons and not related to the gender
identity [38].

Article 157 of the Treaty on the Func-
tioning of the EU constitutes the legal
basis for the EU’s work on labour
protection and ensuring a safe work-
ing environment. The Union supports
and complements the actions of member
states in improving the working environ-
ment in the interests of the safety and secu-
rity of workers. To this end, the European
Parliament and the European Council may
adopt directives establishing minimum
requirements.

The basic principles for the protection
of the health and safety of workers are
defined in the European Council Directive
Ne 89/391 on the introduction of measures
to improve the safety and health of work-
ers in the workplace. The framework char-
acter consists in the fact that on the basis
of'this Directive, 19 acts were adopted that
ensure the protection of workers’ labour in
various circumstances [39]:

— The European Council Direc-
tive Ne 89/654 on the establishment
of minimum requirements for the safety
and hygiene of workplaces [40].

— The European Council Directive
Ne 86/188 on the protection of workers
from excessive noise [41].
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— The European Council Directive
Ne 89/655 on minimum requirements for
safety and health when an employee uses
equipment at work [42].

— The European Council Directive
Ne 89/656 on minimum safety and health
requirements related to the use of personal
protective equipment by workers [43].

— The European Council Directive
Ne 90/269 on minimum requirements for
occupational safety and health near mon-
itors [44].

— The European Council Directive
Ne 92/85 on measures to improve the safe-
ty and health of pregnant, newly born
and nursing women.

—Directive of the European Parliament
and the European Council Ne 2006/25 on
minimum health and safety requirements
for workers under the risk of physical fac-
tors (artificial optical radiation) [45; 46].

A very important part of the protection
of labour rights of people is the solution
of the actual problems in this area. To do
this, it is necessary to use not only laws,
directives and other normative legal acts,
but also to use the practice of courts, to
focus on the challenges and contradictions
arising from the involvement of business-
es and governments, often guilty of injus-
tice to people and their rights.

So, social entrepreneurs shared their
diverse approaches to solving human
rights issues. The discussion was cen-
tred on the challenges and contradictions
that arise from engaging with business
and governments — often the culprits
of injustice — to drive change.

Innovator Jim Fruchterman from
Benetech applies technological solutions
to human rights issues.

Nina Smith from Rugmark Founda-
tion works to bring to an end child labour
in the making of handmade rugs through
a market certification program.

Jeroo Billimoria founded Internation-
al Child Helpline — a global helpline for
vulnerable children. It is built on a mod-
el that she developed in India, which has
responded to over 10 million calls. She is
now launching Alflatoun, which provides
children with financed education while
teaching them about their rights as citi-
zens. She faced resistance from NGO’s,
seemingly “natural allies”, that couldn’t
see why finance should be part of chil-
dren’s education. She approached private
sector banks who got it — children that
learn about budgeting, planning, and eco-

nomic rights will build a sense of identity
and self-reliance.

Karen Tse from International Bridg-
es to Justice works in China, Cambodia,
and Vietnam to build fairer and more
effective criminal justice systems. Karen’s
believes that it is possible to end state sanc-
tioned torture in the 21st century. To make
this happen, engagement with multiple
players is needed — from prisoners them-
selves to police and governments. Despite
frequent criticisms for working alongside
entities such as the Chinese Government,
she believes the driver of change will be
through reconnecting people to the deeper
values that shift their consciousness.

Gillian Caldwell from Witness was
asked how they correlate the Witness
brand with those of the human rights
organizations they assist. Witness captures
abuses through video and online technol-
ogies — the U-tube of human rights. She
spoke to the tensions in the social enter-
prise field between the single innovator
with an idea versus and an organization
like Witness that plays a catalytic role by
providing a platform to raise the visibility
and ability of other human rights organi-
zations to be better advocates [47].

An important aspect in this article
is also European experience in the field
of social entrepreneurship. To do this, we
need to give examples from several Euro-
pean countries and show how the social
entrepreneurs work in the European
Union.

In the EU, social enterprises are known
as “social solidarity cooperatives” (Portugal),
“cooperatives of social initiatives” (Spain),
“social purpose companies” (Belgium),
“Social cooperative societies of collective
ownership” (France). The British Parliament
legitimized the work of social enterprises in
2004. The work of social enterprises is also
legalized in the Czech Republic, Hungary,
the Slovak Republic and Poland. That is
why legal forms of a social enterprise can be
quite different, but cooperatives are the most
common form.

Social entrepreneurs in the coun-
tries of the European Union should, for
the sake of human rights, use the prac-
tice of the EU courts and the decision
of the Committee on Social Rights. Since
important normative legal acts are also
directives in the field of individual social
rights, social entrepreneurs must also take
into account directives, which in turn reg-
ulate the issues of freedom of movement
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of workers, illegal dismissal from work,
informing and consulting on the content
of the employment contract and working
conditions, equality and secure working
environment.

Conclusions. Analysing the direc-
tives and regulations governing individual
social rights in the countries of the Euro-
pean Union, summing up the research, it
should be noted that over the past year
the European Union has come a long
way of forming its own system of pro-
tecting human rights from completely
rejecting the idea that protecting human
rights can advantage over the provisions
of the EU law, to the development of its
own catalogue of human rights. In spite
of'this, there have been a lot of court cases
and practices of the court of the European
Union to resolve controversial issues in
the field of individual social rights over
the past year.

Social entrepreneurs must play
an important role in protecting human
rights, together with the European court
and committees. It is social entrepre-
neurs, in our opinion, who can offer per-
fect methods of protecting human rights.
To do this, they have all the components
- the constant contact with people, work
with people in different areas, which
uses certain rights and laws that govern
the process of working with people.

In addition, the entry into force
of the Treaty of Lisbon introduced
the legal basis for the EU to join the Euro-
pean Convention on Human Rights. In
accordance with the criteria for joining
the EU, only a state with an appropriate
level of compliance with the directives
of the European Committee on Social
Rights in the field of various individu-
al social rights, as well as human rights
and fundamental freedoms, can become
a full member of the European Union.
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SUMMARY

Given the regulatory purpose of the principles of the criminal procedure, it should be considered that it can only be implemented
within the system. In this regard, the nature of the system of principles of the criminal procedure was studied in this work. Consistency
is considered as one of the features of the given fundamental requirements. Its conditions are investigated. Attention is given to the
interrelation of the principles of criminal proceeding, which is the basis of their consistency. As a result, the analysis of the criteria for
the interrelation of the system of principles of the criminal procedure is carried out. Some conclusions and suggestions regarding the
improvement of the criminal procedural legislation are formulated.

Key words: principles of criminal procedure, system of principles of criminal procedure, interrelation, objectives of criminal
procedure, legitimacy.

CUCTEMA INIPUHIOMUITIOB YTOJIOBHOT' O MTPOIECCA YKPAUHBbI
(ONNPEAEJEHUWE NOHATHUA, BBIJEJTEHUE ITPU3HAKOB)

Huna BECITAJIBKO,
KaHJU/IaT FOPUIHYCCKUX HayK,
acCUCTEeHT Kadepbl YTOJIOBHOTO Hporecca
HanmoHanbHOTO I0pUIMYEeCcKoro yHIBepcuTeTa MMeHn SIpociasa Myzaporo

AHHOTANUA
VYuuteiBasi peryJasTOpHOE NpeJHa3HaYeHHUE TPHHIUIIOB YIOJIOBHOTO IPOILEcca, HEOOXOAUMO YUYHUTHIBATh, YTO OHO MOXET 0aThb
peaaM30BaHO TOJILKO B cUcTeMe. B ¢BfA3M ¢ 3TUM B JaHHOH paboTe Oblia MCCIeI0BaHA NPUPOJA CUCTEMbI MPUHIMIIOB YTOJIOBHOTO
npornecca. CHCTEMHOCTb pacCMaTpPUBAETCsl KAK OJUH U3 IIPU3HAKOB OCHOBOIIOJIOXKHBIX TpeboBaHui. Mcenenyrores ee ycaoBus. Yie-
JIieTCsl BHUMAHUE B3aMMOCBSI3H IPHHIIUIIOB YTOIIOBHOTO TPOU3BOJICTBA, KOTOPAs SIBJISIETCS OCHOBOM UX cucTeMHOoCTH. Kak cinencraue,
OCYIIECTBISIETCS aHAJIN3 KPUTEPUEB B3aUMOCBSA3H CHCTEMbI IIPUHIIUIIOB YTOJI0BHOTO Hponecca. ChopMynnpoBaHbl HEKOTOPbIE BHIBO-

JBI U IPECIJIOKECHU A KaCAaTCIIbHO YCOBEPIUICHCTBOBAHUS YTOJIOBHOI'O ITPOLIECCYAJIBHOIO 3aKOHOAATCIIBCTBA.
KioueBble ciioBa: TPUHIOMUIIBI YTOJIOBHOI'O MPOMU3BOJACTBA, CUCTEMA IIPUHIIUIIOB YTOJIOBHOT'O IPOU3BOACTBA, BBAUMOCBA3b, 3a1a41

YTOJIOBHOI'O ITPOU3BOACTBA, 3aKOHHOCTb.

Urgency of the research. Foun-
dations of the criminal proceeding are
the most general, principal and fun-
damental legal provisions character-
ized by supremacy over other norms
of criminal procedural activity, which,
in turn, should proceed from the foun-
dations, specify the action of any foun-
dation, but at least not contradict them.
They operate in close interrelation with
each other. This is due to the fact that
each of them can only be implemented
under condition of proper execution
and observance of all other foundations,
that is, within the system. The study
of this issue is very important, since
the foundations of the criminal pro-
cedure can only reflect the essence,
content, structure and form of criminal
proceeding, characterize its historical
type, national traditions, be the guide-
lines for fixing its objectives and build-
ing a criminal procedure system, define
the subject and method of the legal reg-

ulation of criminal procedural activities,
the level of development of the scien-
tific thought and legal culture, domi-
nant ideology and other objective fac-
tors within the system. The given work
will reveal the properties of the system
of the foundations of criminal proceed-
ing, determine the impact of a separate
foundation on the whole system depend-
ing on its content, develop proposals for
the legislative consolidation of the con-
tent of a separate foundation in such
a way that could let the whole system
function properly.

Study status. The criminal proce-
dural activity obeys the general foun-
dations, which, in fact, act as regulators
of such activity. The functional purpose
of each separate foundation depends not
only on its content, but also on the prop-
erties and content of all other founda-
tions, which are united into one system.
Understanding their legal nature will be
incomplete without paying due attention

to the features of the given provisions.
One of them, consistency, is investi-
gated in this work. Many scholars have
performed research of the given issue,
namely: S.A. Alpert, M.M. Hrodzyn-
skyi, Y.M. Hroshevoi, T.M. Dobro-
volska, B.C. Zelenetskyi, O.V. Kapli-
na, L.M. Loboiko, V.T. Maliarenko,
V.I.Maryniv,M.A.Markush,T.M.Myrosh-
nychenko, M.M. Mykheienko, V.T. Nor,
M.M. Polianskyi, A.L. Ryvlin, M.S. Stro-
hovysh, I.V. Tyrichev, A.R. Tumamiants,
1Y Foinytskyi, M.O. Cheltsov,

O.H. Shylo, M.Y. Shumylo and
colleagues.
Scope and objectives of the

article are aimed at the study of the legal
nature of the system of the foundations
of criminal proceeding of Ukraine,
the establishment and study of its fea-
tures and conditions of proper func-
tioning. As a consequence to define
the system of the foundations of crim-
inal proceeding.



Methods and materials used.
The methodological ground of this
article constitutes a number of gener-
al scientific and special legal methods
for the knowledge of legal phenom-
ena. The application of the system
of the given methods is conditioned by
the specificity of the issues concerned
and allows ensuring the reliability
of the results obtained, the correctness
of the formulated conclusions, the solu-
tion of the above tasks and achievement
of the set goal. The system-structural
method gives an opportunity to analyze
a systematic approach to the founda-
tions of criminal proceeding, as well as
identify a set of features of their system.

The author used a variety of theoret-
ical methods, analyzed literary sources
and normative acts for a detailed anal-
ysis of the legal nature of the system
of the foundations of criminal pro-
ceeding. The general dialectical meth-
od of scientific knowledge of reality
is applied in the given work implying
the consideration of phenomena in
their interrelation, unity and develop-
ment. This helps to imagine and thor-
oughly explore the nature of the sys-
tem of the foundations of the criminal
procedure. Historical and legal method
allows tracing the tendencies of devel-
opment of normative provisions and sci-
entific views in time. The application
of the formal-logical method is condi-
tioned by the need for the formulation
of the conceptual-categorical apparatus
of the study. The method of generaliza-
tion contributes to the consistent con-
struction of individual facts into a single
entity as well as the formation of sub-
stantiated conclusions regarding the sys-
temic nature of the foundations of crim-
inal proceeding. The given methods
are used in the interrelation and inter-
dependence ensuring the comprehen-
siveness, completeness and objectivity
of the scientific results obtained.

Statement of basic materials.
The decision on the essence of a system-
atic approach to the foundations of crim-
inal proceeding is largely due to what
needs to be understood under the term
“system”, unlike any other type of scien-
tific analysis. One can find about a hun-
dred definitions of the notion “system”
in the literature on the theory of sys-
tems, and at the same time, any of them
is incomplete in a detailed study. It

surely is necessary to take the spe-
cific areas of its use into account. If
we talk about the legal sphere, then
the system can be defined as a certain
set of objects interconnected in a cer-
tain way, and which, due to such inter-
relation, form a new entity, not identi-
cal to the sum of the components. Any
system in the law is a set of elements
conditioned by the combination of pri-
vate and public interests, whose inter-
nal organization is characterized by
their unity, conformity, differentiation
and grouping into relatively independ-
ent structures.

First of all, it is necessary to high-
light the general properties of any sys-
tem:

1) integrity, which lies in the fact
that all elements united form a sin-
gle entity — the system. This quality is
determined by: the commitment to ful-
filling common functions and achieving
a single goal; impossibility of elements
to act in isolation; unity of the legal
system. The loss of integrity of a sys-
tem can be compared with the damage
of any part in a particular mechanism
or device, which would make it not fit
for its intended purpose; 2) conformity
reflects the system as a union of ele-
ments that have genetic and functional
coordination (horizontal) connection,
and is characterized by the absence
of contradictions between these ele-
ments, since each of them performs
the role specifically assigned being in
that place with the highest efficiency; 3)
internal structuring (organized nature)
meaning the unification of individual
elements in the cells different in scope
with regard to the relevant criteria.
The organized nature of the system is
expressed in the fact that its elements
are united into a single entity whole not
by chance, but organically, on the basis
of clear interrelation.

These properties surely are char-
acteristic to the system of criminal
proceeding, but it is necessary to take
into account the specifics of this sphere
of state activity. As well as noted by
R. Kh. Yakupov, the system of princi-
ples of criminal procedure should be
built on the basis of certain require-
ments - adequacy, integrity, com-
pleteness, noncontradiction and inde-
pendence [366, p. 54]. We consider it
necessary to study them in more detail.
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Adequacy should imply such a level
of generalization of the foundations,
which will reflect the qualitatively
determined properties of the investigat-
ed object. A too high level will result
in the loss of the ability to adequately
capture the necessary essential quali-
ties of the object. An insufficient level
of generalization will inevitably cause
the distribution of the foundations into
provisions that have no signs of features
inherent to the foundations.

First of all, the system is the integ-
rity, which lies in the fact that the uni-
fication of its components is mandatory.
This is due to the unity of their tasks,
natural connection and interaction in
the process of functioning. A distinction
of the integrity of the relevant system is
that the unification of the relevant parts
occurs under the influence of the whole
entity. Despite the fact that parts cre-
ate a whole entity, the whole entity
itself determines their totality, content
and form, functional purpose and role in
the integral system, forms and methods
of their interaction combining its parts.
The criminal procedure proceeds in time
and space. As a system of stages consist-
ently changing each other and having
a corresponding range of tasks, the sub-
jects involved. The system of the foun-
dations of the criminal procedure has
a property of integrity, however, there
is an opinion in the criminal proce-
dural literature about the possibility
of separating the principles of an indi-
vidual stage of the procedure. So, for
example, V.S. Zelenetskyi distinguishes
the principles of the stage of institut-
ing criminal proceedings. The author
notes that the independent principles
of the preprosecutorial criminal proce-
dure (that is, the stages of instituting
criminal proceedings) are the principles
(a) of the mandatory nature of admission,
registration, verification and settlement
of applications, statements and other
information on a crime; (b) the princi-
ple of sufficient activity of state bod-
ies in receiving, registering, verifying
and settling the applications, statements
and other information on a crime
[109, p. 4-11]. As you can see, these
provisions are nothing more than a man-
ifestation of the foundation of publici-
ty. Not all foundations of criminal pro-
ceeding are manifested at all stages in
the same way. But the fact that some
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lawyers consider the foundations of any
given stages and institutions as inde-
pendent is nothing more than a direct
manifestation of procedural founda-
tions with careful study, the expression
of their requirements for the relevant
stages and institutes of criminal pro-
ceeding. That is why one should agree
with the opinion of S.A. Alpert, that
there are no and cannot be independent
principles inherent in any given stage
[19, p. 67]. The integrity of the criminal
procedure system, the close connection
of all its stages are ensured above all by
the fact that they are based on the gen-
eral foundations of the procedure. This
surely does not exclude the fact that
they receive a peculiar expression in
each stage, which is determined by its
tasks and conditions.

The integrity of the system is
a consequence of its completeness. Only
a system of foundations that can ade-
quately reflect the nature of the criminal
procedure, its main qualities and regu-
larities can be recognized as complete.
It is complete only if the foundations
making it provide the necessary condi-
tions and legal guarantees for obtaining
the result as a consequence of achiev-
ing the ultimate goal of the proce-
dure [366, p. 58]. The completeness
of the system should ensure the number
of foundations, which will logically
prove, explain the lawfulness of finding
any procedural norm in this field of law.

The noncontradiction of the system
means the absence of mutually exclu-
sive foundations. They must be con-
tent with each other and not contradict.
Independence presupposes that each
system-forming foundation should have
own, relatively autonomous content.
Principles do not appear, disappear
and change their content depending on
the subjective desire of individuals.
The system of the foundations of crim-
inal proceedings acquires the quali-
ties of an objective phenomenon being
socially conditioned, because it is not
formed as a result of arbitrary discre-
tion of the subject of rulemaking, but is
a legal reflection of the system of objec-
tively existing social relations, since it is
formed in accordance with the require-
ments of society and can change its
own internal building responding to
the dynamics of social needs. This, in
turn, suggests that the system of foun-

dations is a collection of independent in
its content, but interrelated and objec-
tively determined provisions, which
form the qualitative unity in this collec-
tion ensuring the stability of the system.
All the above gives us the opportunity
to call consistency one of the main fea-
tures of the system of the foundations
of criminal proceeding, and the disclo-
sure of its legal nature is a prerequisite
for proper understanding and applica-
tion of the foundations.

Further to the above the conditions
of the consistency of criminal proce-
dure foundations should be considered.
The first one should be called interre-
lation. The foundations are the inter-
related system of legal norms that is
the basis of the criminal procedural law.
The value of each of the foundations
is determined not only by its own con-
tent, but also functioning of the entire
system of foundations, which suggests
their interrelation, interconditionality
as well as the conformity of their con-
tents and implementation forms. Such
interrelation ensures the unity of proce-
dural order in all criminal proceedings.
The consistent implementation of any
of the foundations also implies the most
rigorous observance of all others. Any
system is primarily a set of elements that
exist in unity and interrelation, where
the failure of one foundation, of course,
leads to violating others. So we face
such a feature of the system of criminal
procedure foundations as interrelation,
which is what all foundations cannot
act separately, and, therefore, they oper-
ate in a system where the ultimate goal
of the procedure is only possible with
the due respect to the entire foundations
system. If such a relation does not exist,
then we cannot talk about the procedure
as a whole entity. Any given multiplici-
ty of objects can only be recognized by
the system in the presence of the sys-
tem-linking connections. At the same
time, it should be borne in mind that all
questions of the system structure should
be investigated in their inextricable con-
nection with the object itself according
to Y.M. Hroshevoi, as the structure is
unable to fully describe the contents
of the system separate from the content
of the foundations [61, p. 73].

The question about the signifi-
cance of each foundation has the great
importance of forming a whole picture
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of the foundations system. Summariz-
ing the above we note that each founda-
tion has an independent content within
the framework of the whole system that
should not duplicate other foundations.
At the same time the principles deter-
mine each other and very often serve as
guarantees for ensuring other founda-
tions. Each foundation is in close con-
tact, interacts with other foundations,
but it retains its own value for the con-
struction and progress of the procedure,
its legal content. It is clear that founda-
tions of the criminal procedure differ in
the content and scope, sometimes essen-
tially, but the difference is rather pure-
ly quantitative rather than qualitative.
Therefore, it is impossible to divide
the foundations into main and second-
ary ones. The foundations transfer a part
of their properties to each other being in
constant interaction creating a mutually
conditioned integral basis for normative
regulation of all procedural legal rela-
tionships. However, this does not mean
that the content of one foundation is
entirely reduced to the content ofanother.
They have at the same time an inde-
pendent content being interconnected
with each other. That is, the qualitative
certainty of each of the united founda-
tions is one of the conditions of their
consistency.

The foundations of the criminal
procedure are equal, united, but there
is a certain hierarchy among them.
The foundations are a system of one-or-
der structures distinguishing among
themselves in terms of the content
and nature of legal requirements, where
there are no links and relations of subor-
dination. It may be argued that there are
subordinate links in the general system
of foundations in the legal field, which
is based on their differentiation into
general legal, interbranch and branch
ones. The given classification is based
on the difference of the areas govern-
ing the foundations of law and reflects
the connection between  general
and specific. So O.V. Smyrnov notes:
“The principles of any judicial proceed-
ing are interrelated and form a single
hierarchical system, which is an integral
part of a more general system of law
experiencing the influence of gener-
al legal and social conditions through
them” [291, p. 147]. In our opinion,
the connection between general legal,



interbranch and branch foundations is
the ratio of general, specific and indi-
vidual. The general legal foundations
of law are implemented on the basis
of branch and interbranch foundations.
And this is the case given that the gen-
eral legal foundations themselves are
the most abstract expression of branch
and interbranch foundations that are
no less relevant to real life than gener-
al legal ones, but in a relatively limited
legal area. Therefore, branch and inter-
branch foundations cannot only be con-
sidered as a supplement to the general
legal ones. The hierarchy of the criminal
procedure foundations does not at all
indicate the higher legal force of some
foundations and its lower level than oth-
ers. Therefore, the equivalence can be
called one more condition for the con-
sistency basis of criminal proceeding.

There is also a question of the
equivalence of the criminal proce-
dure foundations enshrined in the law
and the Constitution of Ukraine, since
some foundations have not found their
consolidation in the Fundamental
Law. The foundations not enshrined in
the Constitution do not compete with
the constitutional framework acting in
a certain system, but, on the contrary, are
with them in organic unity and comple-
ment them. Whatever legislative source
the foundations were enshrined in,
they flow from the essence and content
of the Fundamental Law, from the gen-
eral legal foundations formed in it. In
this respect, it would be necessary to
note that the legislators wanted to
emphasize the procedural importance
of the separate constitutional founda-
tions of the criminal procedure by pro-
claiming them in the Constitution. In
our opinion, the principles, which have
been consolidated in the Fundamental
Law, serve as starting points on the basis
of which the basis of the branch foun-
dations should form reflecting the spe-
cifics of a particular type of procedur-
al activity. But this does not mean that
the role of other foundations is less
significant. There can be no difference
in the power of the imperative between
the foundations contained in the Con-
stitution and other laws, since other
normative legal acts specify the Funda-
mental Law. After all, laws are passed
in accordance with the Constitution
of Ukraine and cannot contradict it.

It should also be noted that the inter-
relation between the foundations of crim-
inal proceeding, as a condition for their
consistency, must be determined by cer-
tain criteria. The first one is the objec-
tive of the criminal procedure as an idea
of the state which the given system seeks
and what exists for. If we proceed from
the fact that the foundations are the out-
put main provisions of the procedure,
then it is quite obvious that the given
properties are characteristic not only
for the whole system, but also for each
of its constituent, the foundation. Every
foundation has a great significance, that
is the precise reason its violation in
the course of the procedure inevitably
calls into question the possibility of solv-
ing the problems that it faces. Objects
can be combined into a system under
the following conditions: interconnec-
tivity with the purpose common to all
and the absence of internal contradic-
tions both within the elements and among
the elements themselves. A system
of interconnected foundations can only
guarantee the achievement of the objec-
tives of the criminal procedure. It is in
this that it is its peculiarity, which is not
inherent in any single foundation.

The second criterion for the inter-
relation of the foundation system is
the criminal procedural form, which
is a set of legal procedures, conditions
and guarantees that are enshrined in
the criminal procedural law and ensure
the solving of the objectives of criminal
procedure. The foundations of criminal
proceeding are the guidelines deter-
mining the construction of all its stag-
es, forms and institutions and ensuring
the implementation of its assignment.
It is the foundations that permeate
the entire process and determine its
form, control its institutions. Moral
norms define the legal content of many
foundations of criminal proceeding,
which, in turn, establish the basis
of the criminal procedural form at all
stages of criminal proceeding. There-
fore, the violation of the foundations
always causes their non-compliance
with the basics of the criminal proce-
dural form. It is in their interrelation
that the system determines the structure
of the criminal procedure, the content
of the mechanism of procedural activity,
procedural guarantees for the protection
of universal values in the given area.
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We pointed out that the foundations
under consideration, which operate only
in the system, must necessarily exist in
an interrelation provided by the objec-
tives and form of criminal proceeding.
However, as you can see, such a con-
nection should have a certain purpose.
We believe that legitimacy is such
a postulate. There are many approach-
es to the interpretation of the notion
of “legitimacy” in the modern science.
It is understood as a social phenome-
non, the element of superstructure, as
well as a political and legal phenome-
non, a legal regime, a method of state
regulation, etc. M.S. Strohovych rightly
believes that legitimacy is not a principle
of the criminal procedure, but functions
as a universal legal provision applying
in all the branches of law [151, p. 49].
We will substantiate the given statement
further.

The criminal procedure is insepara-
ble from legitimacy. Their connection
is manifested in the fact that the pro-
cedure is one of the most important
guarantees of legitimacy protecting
the social and state system, the rights
and legitimate interests of citizens,
institutions, enterprises, organizations
from criminal offence; carrying out
a quick and complete solution of crimes,
exposure of guilty persons and just pun-
ishment; educating citizens in the spirit
of steady observance of laws. The Crim-
inal Procedure Code and the Consti-
tution of Ukraine declare legitimacy
a mandatory condition, a requirement
imposed by law on actions and decisions
of officials, subjects of the criminal pro-
cedure, which must fully comply with
the requirements imposed by the Fun-
damental Law on them. The require-
ment of legitimacy covers the whole
criminal procedural law with its con-
tent. It obliges the court, investigating
judge, prosecutor, head of the prejudi-
cial inquiry, investigation officer, other
public authorities: a) to strictly observe
the requirements of the Constitution
of Ukraine, the Criminal Procedure
Code, international treaties, taking into
account the practice of the European
Court of Human Rights; b) to thor-
oughly, fully and impartially investi-
gate the circumstances of the criminal
procedure; c) to unconditionally adhere
to the rules established by law at all
stages of the procedure; d) to carry out
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procedural actions on legal grounds
and in procedural forms provided by
law; e) make decisions in accordance
with the norms of material and procedur-
al law; f) to not depart from the require-
ments of the law when applying means
of procedural coercion to persons;
g) strictly adhere to the rules of col-
lection and preservation of evidence,
since it is not allowed to use evidence
obtained in violation of the requirements
of the law during the course of justice.

Finally, non-compliance with the
requirements of legitimacy surely entails
a violation of the foundations of the
criminal procedure, and deviation from
the requirements of any of them leads to
a violation of legitimacy. In our opin-
ion, it would be more correct to define
legitimacy as an integrative quality
of the system of the criminal proce-
dure foundations, which is ensured as
a result of the interrelation of the latter,
since it permeates all criminal proce-
dural activities and finds reflection in
the content of each foundation. Vio-
lation of the criminal procedure foun-
dations committed during the pre-trial
investigation and trial leads to violation
of other legal norms, and, therefore,
the requirements of legitimacy.

Summary. The given study gives
us the opportunity to conclude that
the effectiveness of the criminal pro-
ceeding foundations can be realized on
the conditions of their consistency. They
will only be of practical value when
operating in the system.

The main features of the system
of the criminal proceeding founda-
tions can include: adequacy, integ-
rity,  completeness,  noncontradic-
tion and independence. Interrelation,
qualitative certainty and equivalence
should be considered as the conditions
of the consistency of the criminal pro-
cedure foundations. In turn, the interre-
lation of the system of the criminal pro-
ceeding foundations is determined by
certain criteria. In our opinion, the first
one is the objective of the criminal pro-
cedure. The second one is the crimi-
nal procedural form. In our opinion, it
is necessary to determine legitimacy
as an integrative quality of the sys-
tem of the criminal procedure foun-
dations, which is ensured as a result
of the interrelation of the latter, since it
permeates all criminal procedural activ-

ities and finds reflection in the content
of each foundation.

Thus, it can be argued that the sys-
tem of general foundations of criminal
proceedings is a set of basic normative
prescriptions which are interrelated
and create integral unity with integra-
tive quality — legitimacy.
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MHOT'OACIIEKTHOCTb
MOPAJIBHO-ITPABOBBIX OCHOB ITPOPECCHUMU CYIbHU

10aus BOBPOBA,
KaHANIAT IOPUINIECKUX HayK, cynbs bemoBoackoro paiionnoro cyxa Jlyranckoii obmactu,
JIOLIEHT Kaepbl IPaBOBOro odecnedeHus BoeHHOro HHCTUTYTa
KueBckoro HallMoHaIbHOTO yHUBEpcUTeTa MMeHU Tapaca IlleBueHko

AHHOTAIUSA
B crarbe paccmarpuBaercs npodeccust CyibH yepes INpu3My MHOTOACHEKTHOCTH €€ MOPaJIbHO-IIPABOBBIX OCHOB, aHAIU3HPYIOT-
Cs1 KOHIIETITHI «JTMYHBICY W «MOpPAJIbHBIE KaueCTBa» Cy[IbH. PacKphIBaIOTCS MPUHIEI M TIpaBHiIa, perynrpyoniee mpodhecCHOHaIbHOE
MOBEJICHUE CYJIeH, B YACTHOCTH BOIIPOCHI ATUKH. AKICHT CJIeJIaH Ha HAIMYUH B COBPEMEHHOM O0IIECTBE ONPEACICHHBIX CTEPEOTHIIOB
MOBEJICHUS CyJIel BO BpeMsl Cy1eOHOro pa3oupaTesnbCTBa, OJJHAKO X CYLIECTBOBAHHE HOCUT HECKOJIBKO YCIIOBHBIN XapaKTep U He BCer-
J1a TOATBEPIKAACTCS Ha PaKTHKe. PacKkphIBaeTCs mepedeHb CyAeHCKIX XapaKTePHCTHK, KOTOPBIH SIBIISIETCS] YaCTHIO TIOPTPETa CYbH.
KiroueBnlie ciioBa: cys, cyibsi, MOpajbHbIE YEPThI, MOPAJIbHBIE XaPAKTEPUCTUKU JINYHOCTH CY/IbU, MOPAJIbHbIE Ka4eCTBA CYy/IbU.

MULTI-SPECIFICITY OF THE MORAL AND LEGAL BASIS OF JUDGE'S PROFESSION

Yuliya BOBROVA,
Candidate of Law Sciences, Judge of the Belovodsk District Court of Lugansk region, Associate Professor of the Department of
Legal Support of the Military Institute of Taras Shevchenko National University of Kyiv

SUMMARY
The article examines the profession of a judge through the prism of the multidimensional nature of its moral and legal foundations,
analyzes the concepts of “personal” and “moral qualities” of a judge. Princes and rules governing the professional conduct of judges, in
particular ethical issues, are disclosed. Emphasis is placed on the presence in modern society of certain stereotypes of judicial behavior
during court proceedings, but their existence is somewhat conditional and is not always confirmed in practice. Discloses the list of

judicial characteristics, which is part of the portrait of the judge.
Key words: court, judge, moral traits, moral characteristics of a judge’s personality, moral qualities of a judge.

IMocraHoBka npodsemsl. 13 Hapos-
HOH MyzpocTH «JKn3Hb IPOXKUTE — HE TI0JIE
HEepeiTHy CIIeAYEeT, YTO HaJ0 CTPEMUTHCS
MPOXKHUTH KH3HB JIOCTOMHO, MOJIHOIEHHO
M C JIOCTOMHCTBOM IIPH 3TOM IPOHECTH
aBTopHTET BBIOpaHHOH npodeccun. Cyrbst
00s13aH JICMOHCTPUPOBATh ¥ MpOTAraH-
JUPOBaTh BBICOKHMEC CTaHAAPTbBI MOBEAC-
HUSI, OBITH PUMEPOM HEYKOCHHTEIBHOTO
COOJTIOZICHHs] 3aKOHA ¥ IMPHHIIMIA BEPXO-
BEHCTBA IIpaBa, NPUCATU CY[IbH, a TAKKE
COOMIONEHUST ITHYECKUX HOPM B IIETIIX
YKpPCIJICHU BEPbI O6H.[eCTBa B YCCTHOCTBD,
HE3aBUCUMOCTD, 0ecIpUCTPacCTHOCTD
U CIIPaBEUTHBOCTD CY/a.

IMpodeccust CybH SBISETCS BEPIIMHON
Kapbephl IOPUCTA, aBTOpP IIyOOKO B 3TOM
yOeKIeHa, OJHAKO, HECMOTPSI Ha TO, YTO
CyAbsl OCTa€TCAd BCE€ XK€ MOJHOLCHHBIM
YJIEHOM OOIIECTBA, 9Ta NOLKHOCTh HAKJIa-
NIBIBACT Ha HEro Psifl MPOQeCcCHOHATHHO-
HPaBCTBCHHBIX OI‘paHI/I‘ICHI/II‘/’I, B TOM YUCJIC
B JINYHOM, YaCTHOM KW3HM, COOIIOIEHUE
KOTOPBIX HEOOXOMMMO H  0Os3aTebHO.
HOCKOHLKy CYAbs SABJISICTCA HEOThEMIIEMOM
YACTBIO CY/ICHCKOrO KopIyca, CylneOHOi
CHCTEMBI, HEIMCAHBIM 3aKOHOM IS HETO
sIBISIeTCsl OaJlaHC B JIMYHOM  mipodecc-
OHAJIbHOW KW3HH, OH JIOJDKCH TaK opra-

HH30BBIBAaTh CBOIO JIMYHYIO JKU3HB, YTOOBI
HE HAaHOCHTH ymiepO permyTanuu cyneOHoM
BJIACTH.

AKTyaJbHOCTh TeMbI HCCJIe0Ba-
HHUSl TTOATBEPIKIACTCS BAKHOCTBIO ydeTa
MOPAJILHO-TIPABOBBIX ~ OCHOB  Cy/EHCKOI
npod)eccu B TMOBCEAHEBHON ESATEIbHO-
CTH CyIbU IUIsl YKPEIUICHHs aBTOpPUTETa
CyneOHOI CUCTEMBI.

IIpobnemariky MOpabHO-TIPABOBBIX
OCHOB mpo(heccur CymbH B CBOMX pabo-
TaX 3aTparvBaId TaKUe WCCIENIoBaTe-
Ju-1opucThl, Kak: B. bens, I1. bunenuyk,
B. Bacunbes, B. T'onuapenko, JI. Kazmupen-
ko, O. Knesuona, H. Kinmenko, B. Kono-
BasioBa, M. Koctunkuii, M. KoueHos,
158 Kynpsiues, 1. MoctoBas, B. Haraes,
B. Hop, b. Pomanrok, T. Caxnosa, O. Cur-
koBcbkasg, M. Crporosuu, B. Illenurtsko,
B. Illubuxo u apyrue.

Iens0o u 3amaueil cTarbu SBISCT-
CsS  WCCIENOBAaHWE  MHOTOACIIEKTHOCTH
MOPAJILHO-TIPABOBBIX OCHOB mpodeccuu
CYIIBH.

H3no:xeHne 0CHOBHOIO MaTepuasia.
OO0miecTBO OXMIACT OT cyhell TakThy-
HOCTH, CKPOMHOCTH, PpEUINTEIFHOCTH,
YYBCTBHTEJBHOCTH, 3IpaBOTO  CMBICIA
Y MHTEIUIEKTYaIbHOW CTPOTOCTH, C OIIHOM

CTOPOHBI, HO M TOTO, YTOOBI OHH HE TPO-
W3BOIWIIM  BIICYATIICHHE PAaBHOJYIIIHBIX,
3aMKHYTBIX, Y3KOJOOBIX, OTpaHUYCHHBIX,
MpaYHBIX WM HAIMEHHBIX JIOEH, — C Apy-
roil. Be3ycioBHO, OBITH OJHOBPEMEHHO
00pa3loBbIM Cylbeld U OOBIYHBIM TpPaK-
JAHWHOM SIBJISICTCS MPAKTUYECKH HEBO3-
MOXHBIM  TapaJUICIbHBIM  JICHCTBUEM,
Be/Ib TIOBEJICHUE, KOTOPOE OJHUM KaXKETCs
MPUINYHBIM ¥ BEXKJIMBBIM, JAPYTHE COYTYT
BBICOKOMEPHBIM U OQHIIMO3HBIM. B CcBOIO
o4epeib, TO, YTO OJTHU OCYKIAFOT KaK HeJl0-
CTOHHOE TOBEJICHHE, CBHU/ETEILCTBYIOIIEE
0 HeXBaTKe YBaXECHMS K JOJDKHOCTH CYIbH,
npyrue OyayT pallOCTHO TIPUBETCTBOBAaTh
Kak MpOsIBJICHIE TyBCTBa IOMOpa M CIIOCO0-
HOCTH HE BOCIPUHUMATH CeOsl CIIHIIKOM
CEphE3HO CO CTOPOHBI JIOJKHOCTHBIX JIUIL
cyma [1].

3aKoHOMATeNb YACIACT 3HAYUTEIHLHOE
BHUMaHHE BOMPOCaM TMPOQeCcCHOHATb-
HOW aTMKH cynei. Crareeit 56 3akoHa
Vkpaussl «O CymOoyCTpOHCTBE M cTaryce
CyIIei» OTpelieNieHbI ITpaBa 1 00S3aHHOCTH
CyIbH, B TOM 4YHCJIE COOJIOAEHHE TPaBUI
CyIeHCKOl OSTHKH, OOS3aHHOCTH MPOSIB-
JSTh U MOAJEPKUBATh BBICOKHE CTaHIap-
THl TIOBEACHWs B JIFOOOH JesTeTbHOCTH
C LeNbI0 YKpeIUICHUs OOIECTBEHHOTO
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JIOBEpUst K Cydy, 4TOOBI YIOCTOBEPHUTH
00ILIECTBO B YECTHOCTH M HEMOJKYITHO-
ctu cyneil. Kpome Toro, cyneiickoii sTuke
MOCBSILIEHA CIIElMaNbHas HOpMa — CTa-
Thsl 58, KOTOpasi UMeeT UMEHHO Ha3BaHUE
«IJTHKA CyIbW», COTTIACHO KOTOPOH BOIIPO-
CBI ATUKH cynel onpenensiiores: Kogexcom
CyIEHCKOM ITHUKHU, YTBEPKIAEMBIM CbE3-
IOM cynedl YKpauHBI T10 TIPEIJIOKEHHUIO
Cogerta cyneii Ykpaussl. [TyHakrom 3 gactu
1 crarem 106 3akoHa ompesieNeHo, YTo
OJTHAM M3 OCHOBAaHMI MPHBIICUEHNUS CyIbH
K JUCLUUIUIMHAPHOW  OTBETCTBEHHOCTH
SIBISIETCA JIOMyILEHUE Cy/Ibel TOBEICHMUS,
MOPOYAIIEro 3BaHHE Cy[AbU WIH KOTO-
poe MOoApBIBAET ABTOPUTET IPABOCY/US,
B YaCTHOCTH B BOIIPOCAX MOpPAJIH, YECTHO-
CTH, HETIOKYITHOCTH, COOTBETCTBHS 00pa-
3a )KHU3HH CYJIbH €0 CTaTyCy, COOMIONCHUS
JPYTUX HOPM CYACHCKON ITUKU U CTaHJap-
TOB TIOBE/ICHHUS, KOTOpHIE OOECIIeuMBAIOT
00IIECTBEHHOE JI0BEPUE K CyAy; HPOsIBIIE-
HUE HEYBaXECHHS K JIPYTHM CY/IbsIM, aJIBO-
KaTam, dKCIIepTaM, CBUJETEISIM WM Jpy-
I'MM yYacTHHKaM cyaeOHoro nporecca [2].

DopMynupoBKa «INYHBIE U MOPAIIbHO-
TICUXOJIOTMYECKHE KAaueCTBa» HCIIONb3YeT-
cs1 B 3akoHe YkpauHbl «O cyIoycTpoiicTBe
U CTaTyce Cyaei», HO caMoO ONpeeneHne
9TUX TOHATHH B TIOCIEIHEM OTCYTCTBY-
er. Kpome sTOrO, yKa3aHHBI HOpMAaTHB-
HO-TIPAaBOBOIl aKT BBOJWUT IOHATHE KOM-
MIETeHTHOCTH JISWCTBYIOIIETO CYyIbH, Kak
npoeCCHOHANBHOM, TaK W JINYHOM, WIIN
COIIMAILHOM, TOXKE HE JaBas YeTKoe WX
TIOHVMAaHHE.

IIpu ompeneneHUM KOHLENTOB «JIMY-
HBIE KaUeCTBa» M «MOPAJIbHBIE KaUueCTBA»
CyIbU CIEIyeT HCXOAUTh M3 TOIo, UTO
HPABCTBEHHbIE ~ MOPAJIbHO-TICUXOIOrHYe-
CKHE KaueCTBA TAKKE U SIBIISTIOTCS JIMIHBI-
mu. OfHAaKO 3aKOHOATENh HCHOJIB30BAT
TaKWe Ba TEPMHUHA KAaK TOHATHS OJHOTO
YpPOBHSI, TOATOMY OCTaeTcsl MOMpoOOBaTh
paccMOTpeTh «JIMYHBIE KadecTBa» Kak
MIPOTHBOBEC «MOPAIBHBIM ~ KadyeCTBaM.
To ecTh «IMIHBIMH Ka4eCTBAMI» B y3KOM
CMBICJIE MOYKEM CUUTaTh BCE TUYHBIE Kade-
CTBa, KOTOpbIE HE OTHOCATCS K KaTeropuu
«MOPAJIbHBIX Ka9eCTB.

Ha ceronmust crpanst EBpornsl u CLIA
yiKe pazpaboTainy rnepeueHb HeOOXOAUMBIX
NPO(eCCHOHANIBHBIX Ka4eCTB CyIbH. Tax,
Harmpumep, B Hunepnmanmax B mepedeHb
BKJIOYEHBI 13 XapakTepHCTHK: HauYMHAS
C «UECTHOCTH» M 3aKaHUMBas «PEIIMO-
CTBIO», @ ITOT MEPEUCHb SBISETCS] YaCTHIO
HaIMOHAIEHOTO 3aKoHOaTenscTBa Hupep-
JIAHIOB. AHIVINS OTIpesieiia § OCHOBHBIX

Ka4eCTB CyJIbU, Cper HUX — «9(deKTHB-
HOCTb» M «HAJIWYHE JIUJIEPCKUX U YIpaB-
JICHYECKUX HaBBIKOB». Bo ®panuum >toT
nepeyeHb BKIIOYaeT 13 kadecTB, B TOM
Yucie «CrocoOHOCTh paboTarh B KOMaH-
JIe» U «CIIOCOOHOCTh TOOMBATHCS COIIACHS
u cornamenus». [lepedeHs, paspaboraH-
weiii B CIIIA, cpemu mpodero, BKITFOYA-
€T «KOJUICTHAIIBHOCTBY U «Pa3rOBOPHbIC
HaBBIKW [3].

VunTbIBast KOHCOIMANPOBAHHOE OTCYT-
CTBHE 3aKOHOJATEIILHOTO YPEryJIMpPOBaHUs
YKa3aHHOTO BOIIPOCA, CUUTAEM LEIECO0-
OpasHbIM OMNpeNeInTh HA0Op MOpPAIBHBIX
Ka4eCTB Cy/IbH.

Mopanb — oIuH U3 OCHOBHBIX CIOCO-
00B conmanbHOM He(hOpPMaTbHON pery-
TSAIMA JecTBUi 4enoBeka. OHa CPOAHU
[paBy, C KOTOPbIM OHH JIOMOJHSIOT JPYT
npyra. CymiecTByrole B TOCYIapCTBE
MOpaJbHbIe HOPMBI OOIIECTBA BOILIOLIA-
10TCsl B He(hOPMaIIbHOM, pa3MbITOil (op-
Me, UX HapyIICHHE BIICYET OOIIECTBEHHOE
OCY)X/IEHHE M KPUTHKY, TOIZa KaK IpaBoO
YCTaHABJIMBACTCS TOCYIaPCTBOM B TOUHOM,
(opmMarIbHOM (3aKOHBI) BBIPAXKEHHH, 32
HapylIeHHe TPeOOBaHUH KOTOPOro HAacTy-
[aeT OTBETCTBEHHOCTb. [IOHATHO, YTO
Mopaib  (UKCHpyeTcss  HeOopMaTbHBIMEI
METOZIaMi B OOILECTBE, a MOTOMY OLICHKA
HPaBCTBCHHBIX KAueCTB CYy/IbH SBISCTCS
MOMBITKOI  TiepeBozia  (hyHKIIMOHUPOBA-
HHSl ONPE/ICICHHBIX MOPAIBHBIX KaueCTB
B KarTeropuro IpaBa MMEHHO H3-3a (op-
MasibHOCTH. Takast OlleHKa He MOXKET Tpe-
JIOCTaBJIATBCA OE30THOCHTENBHO K JIMILY
U TIPEeTeH0BaTh Ha A0COJIOTHYIO JOCTO-
BEPHOCTB, XOTs1 OOIILYI0 KAPTUHY U MOPAJIb-
HbIE IPUHIIUIIBI BCE JKE OTPAXKaeT.

Iox mnpodeccnoHaIbHO — BaKHBIMU
MOpaJIbHBIME KaueCTBaMH CJIEIYeT MOHHU-
MaTh JINYHOCTHBIC XapaKTEPUCTHKH, CIIO-
COOCTBYIOIIE YCHCITHOMY OBJIAJCHHIO
OTIPE/ICNICHHON JIEATEIBHOCTBI0 M TOJIO-
JKUTEIIBHO BJIMSIIOIINE HA €€ Pe3yJIbTaTHB-
HocTb. COBpPEeMEHHBIH Cy/ibsl I0JDKEeH 001a-
JIaTh KOMIUIEKCOM JINYHOCTHBIX KadyecTs,
obecrieunBaromuX S(PPEKTHBHOE BBIOI-
HEHHME AaKTyaJIbHBIX IPO(ECCHOHAIBHBIX
3a1a4.

K uwenHoctsiM, KoTOpbIE
B OCHOBY O0OOIIIEHHOTO TIOHUMAHHUST MOpPa-
JIH, CJIE/TyeT OTHECTH:

1) obuwme denoBedeckue IIEHHOCTH,
BXOJISILIME B JIPyTHe STHYECKUE [ICHHOCTH,
a MMEHHO LICHHOCTB: JKH3HH, CO3HAHMS,
NIEATEIIBHOCTH, CTPAJaHus], CHIIbI, CBOOOIBI
BOJIH, MPE/IBUJICHHSI, 1ICJICYCTPEMIICHHOCTH
U TOMY MOJJ00HOE;

JIoXKarcs

2) nmobponerenu:

CIIPaBEUIMBOCTb,
CMeJIOCTh, ~ CaAMOKOHTPOJIb,

OMIKHEMY, — TPABIUBOCTH
U UCKPEHHOCTh, BEPHOCTH U MPEIAHHOCTb,
00pOTa M COCTpajlaHue, J0BEpHE U Bepa,
CKPOMHOCTb M CMHPEHHE, [IEHHOCTh 00pa-
IICHUS C IPYTHMH;

3) dYacTHBIE OJTHYECKHE IIECHHOCTH:
TF000BB K OIKHEMY, CIIOCOOHOCTH TapUTh
JPYTHEM CBOE JIyXOBHOC IOCTOSHHUE, IICH-
HOCTb JINYHOCTH, JIFOOOBB K JIFOJISIM.

«HpaBcTBeHHBIE  Ka4ecTBa»
BKJIFOYAIOT:

1) IMYHYIO ATUKY CyAbH (B TOM YHCIIE
U JICTIOBYI0);

2) OPUHLUIBI  MOpalk, KOTOPBIMHU
PYKOBOJICTBYETCSI Cy/ibsi B pabOTE U ITOBCE/I-
HEBHOM JKU3HU;

3) HEHHOCTHYIO CHCTEMy HpaBCTBEH-
HOU OpUCHTALIUU CY/IbH B LIETIOM.

KOHCONMUANPOBAaHHOE TIOHSTHE <JTHY-
HbIC Ka4eCTBa» CY/IbU BKIIFOYACT:

1) HaBBIKH CY/IbH;

2) crnocoOHOCTH CYIbH.

HpaBcTBeHHast cocTaBisomas cynei-
CKOM 3TUKM (OTHOIICHUS CYIIbU C y4acT-
HHMKaMH CyJeOHOro mporecca, ¢ KoJulera-
MH, C MOCETHTENISIMU Cyla U € KeM-11u0o
3a  TpefenaMH  CIY)XeOHOH  JiesTernb-
HOCTH) TpeOyeT OT cyaell COOMIOmEeHUs
NpPaBUI TIOBEJICHUS, KOTOPBIC BKIIOYAIOT
B cebs Kak OOIIenpu3HaHHBIE HOPMEI
MOpaiy, CyIIeCTBYIOI[HME B OOIIECTBe,
TaK ¥ CTaH/AApThI, PEryIUPYIOIIHE CIIy-
KeOHYIO JICSITENbHOCTD, TO €CTh TPeOoBa-
HMSI, YCTaHOBJICHHbIE 3aKOHOIATEIIbCTBOM
K npod)eccuu, ¥ CTaHAApThl, KaCaOIHeCs
BHECITY’)KeOHOTO TIOBEICHUS U pa3pelleH-
HOU nesTenbHOCTH. TOJNBKO BBICOKOMPO-
(heccroHaNBHOE, MOpAJIbHOE, ITUYECKOEe
MOBE/ICHHUE CYIbU CIIOCOOHO BBI3BATH YBa-
JKEHHE K CyIy U 00€CIeYUTh YBEPEHHOCTh
YYaCTHUKOB CyZieOHOTO Ipolecca U moce-
THTEJEH Cyna B OOBEKTHBHBIX PE3yJibTa-
Tax paccMOTpeHwHs Jesa. [Ipu 9ToM Cyabst
JIOJDKCH TIPOSIBJISATH TAKUE HPABCTBCHHBIC
Ka4eCcTBa, KaK YeCTHOCTh, OOBEKTHBHOCTb,
6ecrprcTpacTHOCTD, HETPEB3ATOCTb,
TOJIEPAHTHOCTB, I00POCOBECTHOCTB, CIpa-
BEJIMBOCTb, COAIIAHCHPOBAHHOCTD, Pa3yM-
HOCTb, PAaCCYAUTEIBHOCTD, CIIEPKAHHOCTD,
BHUMATEJIbHOCTb, BEXIIMBOCTb, YBAXKCHUE
K OKpy>karormum [4].

K kimaccuyeckoMy HaOOpy JIHMYHOCT-
HBIX CYJICHCKHX Ka4eCTB OOBIYHO OTHOCST:
HOPSIIOYHOCTD, BBICOKYHO HPABCTBEHHOCTb,
YECTHOCTh, HEIOJKYITHOCTb, TPUHIHIIN-
AIbHOCTh, TMOHHUMAHHE IMPOOJIEM JPYTHX,
GeCIPUCTPACTHOCTh, OCO3HAHHE ITyOIHY-

MYZIPOCTb,
000Bb K

Cyabu



LEGEA SI VIATA

HOCTU CBOEH JIOJDKHOCTH M MOBBIILIEHHO-
r0 BHUMaHUs OOILIECTBA K CYAbE; HABBIKH
YIIpaBJICHUs 3aJI0M CyAeOHBIX 3acelaHui,
[IIChbMA; KOHTPOJIb 3a CBOUM BHEIIHUM
BUJIOM; CIIOCOOHOCTh  aJaNTHPOBATHCS
B HECTAHJIAPTHBIX CUTYallUsIX.

Kak-to ommH mnpencemarens cyna
o0paTuicsa K MOJNOABIM CYIbSIM C TaKH-
MH cioBaMu: «Ponb Cympu 3aKirogaeTcst
B TOM, YTOOBI CITy’)KUTH OOIIECTBY B BaXK-
HEHIeM Jiene OTIPaBICHUS TPABOCYIHS
[0 3aKOHy. Bama MOMmKHOCTH OaeT Bam
TaKyl0 BO3MOXHOCTb, M 3TO — IPHUBHIIE-
rus. Bama pomkHOCTH TpeOyeT OT Bac
CIIy’)KeHHUs, U 3TO — 00s3aHHOCTh. be3
COMHEHHUS, y Bac ObUIH U APYTUE IPUUUHBI
KaK JIMYHOTO, TaK U MPOHEeCcCHOHATBEHOTO
XapakTepa, 4ToObl MPUHATH CBOE Mpen-
Ha3HA4YeHHUE, OHAKO CYIbs HE TOCTUTHET
ycrexa ¥ He TOMYYIHT YIOBOJILCTBUS OT
BBINOJHEHHS] CBOMX OOSI3aHHOCTEH, €CIIu
He OyIeT IOCTOSHHO OCO3HaBaTh BaXK-
HOCTH clyeHust oOmectBy. CBobOona,
MHp, TMOPSAAOK U HaJJIEKaIlee yIpaslie-
HHE — T€ OCHOBBI 001IIECTBA, KOTOPBIC MbI
TaK II€HUM, — 3aBUCST B KOHEYHOM MTO-
re OT TOrO, HACKOJIBKO MPEAaHHO CyIbs
BBITNIOJIHAET CBOM JIONT. BepxoBeHCTBO
npaBa TOCIOJCTBYET B OOIIECTBE TOJb-
KO TOIZa, KOIrja 3TO OOIIECTBO YBEPEHO
B YECTHOCTH M KOMIIETCHTHOCTH CyHeH.
3Has 3TO, BBl JOJDKHBI TOPIUTHCS CBO-
el BaxxHOW mommkHOcThIO. Korma pabora
TEpsieT CBOIO HOBH3HY, KOIJa 3arpyska
JieJlaMH HaIlTOMHUHAeT CH3H (OB TPy, Koraa
HaJl0eqaeT AECHOTH3M JUCKPEIIMOHHBIX
pELICHNH, E€IUHCTBEHHBIM HEU3MEHHBIM
CTUMYJIOM JIBUT'aThCs AaJblie OyJeT 0c03-
HaHME TOro, YTO TO, pajJd Yero BbI MpU-
3BaHbl CIY)KUTb, SIBIISIETCS UPE3BbIUAHO
Ba)XHBIM JUIsi OOLIECTBA, B KOTOPOM BBI
JKUBeTe. Bama npuBuierus — BBIOTHATH
CBOM OOS[3aHHOCTH, BaIll JOJIT — OCTaBUTh
CBOIO JIOJDKHOCTH HE3AISITHAHHOM, KOT-
Jla HACTYIIUT BPEMs ee OCTaBWTh. Bamm
CIIOBa M JEWCTBHS Kak Ha ITyOIIMKe, Tak
U B OIIPEJEICHHON Mepe B JIMYHOM XKU3HU
OylyT BIMATH HA OTHOILICHUE O0IIEeCTBEH-
HOCTH K Ballle JODKHOCTH U yBajKEHUE,
KOTOPOE 3Ta JIOJKHOCTh JIOJKHA BBI3bI-
Barhb. PUCK OBITh 3aIepXKaHHBIM 32 pyJieM
BO BpeMsl BO3BpalleHHs I0MOW ¢ OaHke-
Ta WM HE3HAUUTENbHBIE IMOTPEIIHOCTH
B CyMMe JI0X0/Ia, YKa3aHHbIE B HAJIOTOBOM
JIeKJIapaIiy, MOTYT HUMETh OOIIECTBEHHOE
3HadeHne. CtanaapTel xeHsl Llesaps — 1o
T€ CTaHAAPTHI, IPyTUE CIIPABEUIHBO MIPH-
MEHSTH K TOMY, 9TO BBl TOBOPHTE H JIeJIa-
eTe, M03TOMY, HECMOTPSI Ha HEBEPOSITHOE

BEJIMYME Ballled JO/DKHOCTH KakK Cy/bH,
9TO CTaHJAPTHI, KOTOPBIE BBI OyJeTe Nnpu-
MEHSTH K cede. DTH cTaHAapThl KacaloTcs
KaK KpPYIHBIX, TaK M MalbIX jAel. Bpems
UCIIONB30BAHUS TIOJJOTYETHBIX CYMM HJIM
KBUTAHLUS Ul TOATBEPIKICHUS PacXo-
JIOB MOXKET HMETh OOJIBIIOE 3HAYCHHE.
Bbox o 6ok ¢ Benmnumem, ¢ KOTOPBIM CBSI-
3aHa JIOJDKHOCTb, HMIET U CKPOMHOCTb,
CIOCOOHOCTH OBITH JOCTOMHBIM CTaHIAp-
TOB, OIPEICICHHBIX MPE/IICCTBCHHIKA-
MH, COOJIFO[IEHNE KOTOPBIX JKAYT OT JIMLA,
3aHSBLIET0 JIOJDKHOCTB. ECTh HEeMHOro
Cyleil, KOTOpbIe SIBISIOTCS JOCTATOYHO
YBEpPEHHbIMH B ce0e M HE COMHEBAIOT-
csi B COOCTBEHHO# cCrocoOHOCTH pPado-
TaTh ¢ OXupaemMoil 3()(HEeKTUBHOCTHIO.
U, HackoIbKO MHE HW3BECTHO, HHM OJIUH
U3 TeX, KTO ObLI HACTOJBKO CaMOyBEPCH-
HBIM, HE CMOT C 9THM CIPaBHUThCS, KaK
oxuan. KoHeyHo, 0 Mepe HaKOIICHHS
OITBITA TIEPEIKUBAHMS 10 [TOBOAY CIIOCO0-
HOCTH BBITIOJHATEH CBOYW CIy)KeOHBIE 00s1-
3aHHOCTH yTUXatoT. OIHAKO 3TO CBA3aHO
HE C CaMOy/IOBJICTBOPEHHEM, a CKopee
C PEAJNCTUYHBIM NPUHATHEM OIpaHuye-
HUI COOCTBEHHBIX BO3MOXKHOCTeH. Ecin
KTO-TO JICJIACT BCE BO3MOXKHOE, BOJIHE-
HHE 10 JIIOOBIM HeyayaM B JIOJDKHOCTH
MOJKET TOJBKO HaBPEAUTb. MHTEIIEKTY-
anbHasi CKPOMHOCTB (Ja)ke HEB3padHas),
YyBCTBO J0Jra M 9yBCTBO COOCTBEHHOTO
JIOCTOMHCTBA, JIaBJICHHE OOIIECTBEHHOTO
BHHMAaHUsI K K&)XJIOMY IIary B Mporecce
M CO CTOPOHBI KOJUIET — 3TO T€ (DaKTOPBHI,
KOTOpbIE IIOMOTaloT Cyabe JOCTHUIaTh
HAWIy4IINX BO3MOXHBIX PE3YJbTAaTOB.
BbI nprcoeanHMINCh WM PHOOIIAaeTeCh
K 9JIUTE — DIIUTE CIIYXKEHHs OOLIEeCTBY, a HE
9IIUTE HACIAXKICHUS COLMAJILHBIM BEJIHU-
yueM. U Bamma mpuHaANeKHOCTh K TaKOH
SIIMTE MOXET OBbITh MCTOYHMKOM HEBe-
POSITHOTO JIMYHOTO YIOBOJBCTBUSL M HE
MEHbIIeH ropaocTH. Bel He cMoxkeTe 060-
TaTUThCsl 32 BO3HATPAXKJICHHE, KOTOPOE
noiy4yaere. Bl Oynere paborarh Tsbke-
Jiee U JIOJIbIIIe, YeM OOJBIIMHCTBO BAIHX
apyseit B apyrux npodeccusx. Kaxnoe
BAllle CJIOBO M IMOCTYINOK KaK CyIbH, KaK
U JIpyTHe CJIOBA U JISHCTBHUS, MOTYT CTaTh
00BEKTOM MyOINYHON KPUTHUKH, & Hamal-
KM, KOTOpbIe ObUTH HEOOOCHOBAHHBIMH
M OCTauCh 0€3 OTBETa, MOTYT IOI0PBATh
yBa)keHHe 00LIecTBa K CyneOHOil cucre-
Mme. OJIHaKO eciv B KOHIIE KOHIIOB BbI pa3-
JeTsIeTe ¢ MOMMH KOJUICTaMH, KOTOPBIX
Bbl IIyOOKO yBaKaeTe, 4yBCTBO CIyKe-
HHUs OOIIECTBY MyTEM OCYLICCTBICHHS
NPaBOCYAUSI B COOTBETCTBUH C 3aKOHOM,
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BacC JKIET JKU3Hb, IOJHAS HEBEPOSITHOTO
yaoBonbeTBHs. [1ycTh Barre cepie Oyner
YUCTHIM W OnaropomHbiM. M Bam Bce
yaoactea» [S].
OOs13aHHOCTh  CYIbH
B TOM, 4TOOBI BBIMIOJHSATH CBOU CYIEHCKUE
(YHKIUK C TOJDKHBIM YBaKCHUEM K TIPHH-
[UITy PABHOTO OTHOIIEHHST KO BCEM CTOPO-
HaM cyaeOHOro mporecca, usberas mpes-
B3TOT0 OTHOIICHUS W JUCKPUMHHAILIMH,

3aKII04acTCA

TO/IIePKHBAsT PaBHOBECHE MEXKIY CTOpPO-
HaMH 1 o0ecrieunBast Kak10i cropone Oec-
MPUCTPACTHOE CIIYIIaHKE Jela.

SakiouenneM Ne 3 (2002) Koncynb-
TaTUBHOIO COBETAa €BPONEWCKUX Cylael BO
pHumanue Komurera MunuctpoB Coera
EBporibl 0 MpUHIMIAX M TpaBHIaX, pery-
JIMPYIOLUMX HPO(ECCHOHAIBHOE TTOBEIe-
HHUE Cy[el, B 9aCTHOCTH BOIIPOCHI THKH,
1. 50 onpeneneHo, uTo:

1) Kbl OTAENBHBIA CyIbsi TOJDKEH
JIeTIaTh BCE BO3MOXKHOE ISl TIOJUICPKaHUS
CyaeOHOH HEe3aBICUMOCTH HAa HHCTUTYIIHO-
HaJIbHOM U JINYHOM YPOBHSX;

2) cynbH JIOJDKHBI BECTH ce0sl JOCTOI-
HO TIPU MCIIOJHEHWH JOJDKHOCTHBIX 00s-
3aHHOCTEH U B JINYHOM YKU3HH,

3) OHM JIOJDKHBI Bcerma BbIOMpATh
TaKOW TOJXO/, KOTOPbIii SIBISIETCS Oecrp-
CTPACTHBIM H BBIIIIIUT OECTIPUCTPACTHBIM
W3BHE;

4) OHU JIOJKHBI BBITIONHATH CBOU 00SI-
3aHHOCTH, HE JOITyCKast IPOSIBICHNH (aBo-
pUTH3Ma, ACHCTBUTEIBHOM WIM BUIUMOKN
TIPENB3STOCTH;

5) cynbM JOKHBI TPUHUMATh CBOU
PEILICHUs C YYETOM BCEX MOMEHTOB, BaXK-
HBIX U1 NPUMEHEHHS! COOTBETCTBYIOIIHMX
IOPUIMYECKUX HOpM, M 0e3 ydera BCex
BOIIPOCOB, KOTOpbIE HE KacaloTcsi CYyTH
nena;

6) OHM JIOJKHBI JIEMOHCTPHUPOBATh
BHUMAaHHE KO BCEM JIMIIAM, KOTOpPBIE TPH-
HUMAIOT Y4acTHe B CyIACOHOM IIporiecce
WM Ha KOTOPBIX TaKOH MPOIIECC BIHSET;

7) OHM TOJKHBI BBITIOJHATE CBOH 005I-
3aHHOCTH C YBa)XCHHEM K PaBHOIIPABHOMY
OTHOILCHHUIO K CTOPOHaM, u30erasi Kakou-
7100 NPEB3ATOCTU U KAKOW-TMO0 IUCKPHU-
MHHALMH, TOAAEPKUBas OallaHC MEXTy
CTOpPOHaMH M OOecrednBas YeCTHOE pac-
CMOTPEHHME JUIS KaXKJI0H U3 CTOPOH;

8) OHM JOIKHBI JIEMOHCTPUPOBATH
OCTOPO)KHOCTh B CBOMX OTHOIICHHUSIX CO
CPEACTBAMH ~ MaccoBOM  MH(opMaluu,
MOEPKUBATh  CBOIO  HE3aBHCHMOCTH
n  OecCrpuCTpacTHOCTh, BO3IEPKHUBASCH
OT TIPECIIENOBaHUS JIMYHBIX  HHTEpe-
COB B OTHOIICHHUSX C Mpeccod W m3beras
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HEOOOCHOBAHHBIX ~ KOMMEHTapueB 110
JieNiaM, KOTOpbIe OHU pacCMaTpHBAIOT;

9) OHHU JOIKHBI 00ECIEUUBATh BBICO-
KyIO CTeleHb NpodecCHOHAIBHONW KOMIIe-
TEHTHOCTH;

10) OHM OOKHBI WMETh BBICOKHI
YPOBEHb TPO(ECCHOHATBHOTO CO3HAHUS
1 BBITIOJIHATH CBOM OOSI3aHHOCTH TIATENb-
HO C IEJBI0 COOMIONeHusT TpeOoBaHMil 110
TIPUHSATHIO PELICHUH B pa3yMHBIH CPOK;

11) OHM JOIDKHBI MOCBSIIATH OOJb-
LIYIO 4acTh CBOETO pabo4ero BpeMeHH 0Cy-
LIECTBICHUIO CBOMX CYIEOHBIX (QyHKIMH
U JIPYTUX CBSI3aHHBIX C HUMH BHJIOB JIesi-
TENbHOCTH;

12) OHM JOMKHBI BO3IEPKHUBATHCS
OT JIIO00M TOJMTUYECKOM JESTEIBHOCTH,
KOTOpasi MOXKET IOAOPBaTh MX HE3aBHUCH-
MOCTb M HAaHECTH yIIepd UX UMUKy Oec-
TIPUCTPACTHOCTH.

OTmenbHO  XOYeTCSl  OCTAHOBHTHCS
Ha HE3aBUCHMOCTH CYJbH, T'OTOBHOCTH
BBICTOSITH TIO]] AaBIICHUEM, OTCTOSITH CBOIO
nosunmioo. Tak, corracHo cT. 6 Komekca
cyleiickoll 3TuKH, yTBepxkaeHHoro XU
OYepEeIHBIM CBhE3JOM CyleH YKpauHsbI
22 ¢epans 2013, cyapsi TODKEH BBINON-
HSTh CBOHU MPO(eccHoHa bHbIe 00sI3aHHO-
CTU HE3aBUCHMO, UCXOJSl UCKITIOUMTENIBHO
u3 (haKTOB, YCTAHOBJICHHBIX Ha OCHOBa-
HUM COOCTBEHHOH OLICHKM JIOKa3aTENbCTB,
TIOHVIMAHWs 3aKOHA, BEPXOBCHCTBA IIPaBa,
YTO SIBJSIETCS TApaHTHEH CIIPaBeIBOTO
paccMoTpeHus Jiena B cyjie, HeCMOTpsI Ha
T0OBIe BHEIIHHE BO3JEHCTBHS, CTUMYIIBL,
Yrpo3bl, BMEIIATEIbCTBO WM MyOIHUHYIO
KpUTUKY [4].

OTBETCTBEHHOCTb 3 JIOCTOHHOE TI0BE-
JICHHE 1 COONTIONCHHUE MIPABUIT STHKH JIEKUT
Ha CaMOM CyJIb€, CIIe/IOBATEIIbHO, €ro HOBe-
JIeHHe, KaK YacTHOe, TaK W IyOIU4HOE,
HUKOT/IA HE JOJDKHO MPOTUBOPEUHUTH MPHH-
LUIaM HE3aBHCHMOCTH, OECTPHCTPACTHO-
CTH ¥ LIEIOCTHOCTH cyna [7].

Kpome »s1OTO, Cymbst HOMKEH OBITH
YECTHBIM W IIPOWU3BOIUTH BIICYATIICHUE
YEeCTHOTO YesloBeKa. «YecTHOCTh W Tops-
JIOYHOCTb, TIOTEPSHHAs OJHAX/IbI, — MOTe-
psiHa HaBCera», a MOTOMY Pedb HJIET yXKe
U O peryTaluH CyJbU, KOTOpas SBIACTCS
OCHOBOI1 toBepusi K Hemy. [lopsmouHocTs
BKJIIOYaeT B ceOsi YyBCTBO CIIPaBEUIMBO-
CTH, MHJIOCEPIHOE OTHOLICHHE K JIIOISM,
SMOLMOHATEHOE MEePEKUBAHUE 33 TYXKYIO
JKU3Hb, HAINYHE UYYyBCTBA, IAE NMPOXOAUT
TpaHuNa MeXIy A0OpoM M 37I0M, OTCYT-
CTBHE IMHH3MA, YBaXHUTEIHFHOE OTHOIIE-
nHue K momsiM. OH OJIDKEeH MMETh OTBary
COTPOTHBIICHUSI TIOOOMY JIaBIICHUIO, TOTOB-

HOCTb OTCTOSITb COOCTBEHHYIO NPUHIIUIIU-
IBHYIO CYACHCKYI0 To3unmio. YecTHOCTh
U HEMOJKYITHOCTb — MPU3HAKH TTOPS04YHO-
¢ty U cipaBeuBocTH. COCTaBISIOIMMU
9JIEMEHTaMH YE€CTHOCTH U HETIOJIKYITHOCTH
SIBIISIETCSL TOOPOIOPSIOYHOCTh U MOpaJIb-
Hele mpuHIMIGL cyaed. Cyaps Bcerma, a
HE TOJIBKO TP HCTIOTHEHUH CBOMX JOJIK-
HOCTHBIX OOSI3aHHOCTEH, JODKEH BECTH
ceOst JOCTOIHO M B COOTBETCTBUH CO CBO-
el cynelckoll JIOIDKHOCTBIO, OBITH CBO-
GOIHBIM OT OOMaHa WM MOIIEHHHYECTBA
U HPOSBILATH JOCTOUHCTBO U 100pONops-
JIOYHOCTb B CBOEM IOBEJICHUH U XapakTe-
pe. UecTHOCTh U HENOAKYITHOCTh HE 3HAET
creneHell. JTo abCONOTHBIE KaTerOpHU.
Jlnist cyneOHOM BIacTH U CyJel YeCTHOCTh
U HETIOIKYITHOCTh — 3TO OoJiee, 4eM J100po-
JIeTenb, — 3T0 HeoOxoanmocTs [8]. ocToit-
HBIM CUHTACTCSI CYJbs, KOTOPBIH YyBaxa-
er cebs, B INepByI0 OYepeb, YKPErUIsieT
aBTOPUTET Cy/leOHOM BETBH BJIACTH, HMEET
MIPaBOBBIE IEHHOCTH M IOCTOWHO OCYIIECT-
BIISIET IIPABOCY/IHE.

B cuy TpeGoBanmii cr. 7 Komekca
CYACHCKOM ATHKH Cy/IbsI JIOJDKEH TIATEIBHO
1 OECIPUCTPACTHO BBIIOIHATH BO3JIOKEH-
Hble Ha HEro O0S3aHHOCTH W IPHKIA/IbI-
BaTh YCWIMS JUlsl yDTyONeHHs! CBOMX 3Ha-
HUM, COBEPIICHCTBOBAHUS NPAKTUYECKHUX
HaBBIKOB, @ 9TO 3HAYHT, YTO CYyIbsI TOIKEH
JIEMOHCTPUPOBATH MOPANBEHO-(DH3HIECKYIO
BBIZIPKKY, OECHpPEKOCIOBHOE KEIaHHe
JIOWTH JI0 CyTH, Y HETO JIOJDKEH OTCYTCTBO-
BaTh JIF000H KOH(IIMKT MHTEPECOB.

B pabore cymeil TONOKUTEIBHBIM
CUMTAIOT HOBATOPCTBO, TAK HA3bIBAEMYIO
OTKPBITOCTh K HOBOBBEJICHHSM, HOBBIM
TEXHOJIOTHSAM B Tpolecce cyaeOHOro pac-
CMOTPEHHSI U TOTOBHOCTb K HOBOBBEIICHHU-
sIM B CBOEH Cy/IeOHOM MPaKTHKE, OIX0aaX
K TOJIKOBAaHUIO U MPUMEHEHHIO HOPM IIpa-
Ba. OnHAKO MCKycCcTBO mpodeccHu Cyapu
3aKJTIOYaeTCs B TOM UHCIIE 1 B OaaHce KOH-
cepBaTH3Ma 1 HoBaTtopcTBa. B Hecranmapr-
HOW CHUTyalluH OH JIOJUKEH HAaWTH HOBBIM
B3IVIS/I, HOBYIO HHTEpPIPETAIMIO 3aKOHa,
9TOOBI 3aIIUTUTh HAPYLICHHOE IIPaBO.

VYMEHBIICHUIO KPUTHKH  IIPUHATOTO
Cybell IPOLECCYaIbHOTO JIOKYMEHTA, CIIO-
coba BeleHHsi Tpolecca, OCOOSHHOCTEH
€ro MoBeIeHHs Ha paboTe 1 BHE ee CI0Cco0-
CTBYET OTKPBITOCTb, €r0 MOJIOKHUTEIIbHAS
peryTanys, pa3BUTHE, TOTOBHOCTb U CIIO-
COOHOCTh apryMEHTHPOBATh CBOIO ITO3H-
U0, IOHUMaHUE COOCTBEHHOU CYICHCKOM
OIINOKH.

Bce BolmeckaszaHHOE —3aKOHOIATEINb
MBITAJICS. BMECTHTh B TEKCT CyHeHCKOi

HPHCSTH, COIVIACHO KOTOPOH B CHITy TpeOo-
BaHMi cT. 57 3akoHa Ykpaunsl «O cynoy-
CTPOWCTBE U cTaryce Cyaei» Cylbs, BCTy-
1asi B I0JDKHOCTb, TOPYKECTBEHHO KIISTHETCS
YKpaHCKOMY Hapoxy OOBEKTHBHO, Oec-

MPUCTPACTHO, HE3aBUCHMO, CIIPaBEIIH-
BO M KBaIU(HUIMPOBAHHO OCYIIECTBISATH
MPaBOCyANE OT WMEHH YKpPawHBI, PyKO-
BOJICTBYSICH  IIPUHIIUIIOM  BEPXOBEHCTBA
TpaBa, MOYNHSSCH TOJIBKO 3aKOHY, YECTHO
1 JO0OPOCOBECTHO OCYIIECTBISThH IONHO-
MOYHS U HCHOIHATh OOS3aHHOCTH CYIIbH,
coOJro1aTh 3TUYECKUE TIPUHLMIBL U TIpa-
BUJIa IOBEJICHUS CYJIbU, HE COBEPLIAT JICH-
CTBHH, OPOYAIIMX 3BAHUE CYIbH MM MO/~
PBIBAIOIIUX aBTOPUTET MpaBOCYIus [2].

Cobnronierne  TpeboBaHust  100po-
MOPSAOYHOCTH OTHOCUTCSI K KaTE€rOpuH
MOPAIBHO-3THYECKUX HOPM, B ONIpe/eNIeH-
HOH CTETIeHN OXBAThIBACTCS 00SI3aHHOCTHIO
CyIbU HE JIOIYCKaTh MOCTYIKOB M JIFOOBIX
JIEWCTBUI, KOTOpBIE ITOPOYAT 3BaHUE CYAbU
U MOTYT BBI3BaTh COMHEHHE B €T0 0ObeK-
THUBHOCTH, OECHPUCTPACTHOCTH M HE3aBH-
CHMOCTH.

CaM TEKCT NPHUCATH JOJDKEH OpUEH-
THPOBAaTh CyAbIO B IPOLECCE OCYILIECT-
BIICHHMS TIPAaBOCYIHMs Ha HEOTBPATHMOE
BBITIOJIHEHHE ~ BO3JIOKEHHBIX ~ KOHCTHTY-
el ¥ 3aKOHaMH YKpauHbI TpeOoBaHMUiT
1 00s13aHHOCTEH, 0OecTieueHre IpaB U CBO-
0o YenoBeka, JEHCTBEHHOCTH TPUHIINATIA
BEPXOBEHCTBA IpaBa, COOIOIEHNE IPHH-
LIUIIOB ¥ TPeOOBaHWII CYJONPOHM3BOACTBA,
BHYTPEHHETO M MEKIyHapOTHOTO aBTOPH-
TeTa YKpauHbl, OT UIMEHH KOTOPOH MPHHHU-
MAIOTCs CyleOHbIC PELICHUS U pealli3yeTcs
cyzneOHast BIacThb.

B Pemennn Konctutymonsoro cyna
VYipaunbi ot 11 mapra2011 Ne2-pri/ 201128
[9] pa3wsicHsieTcsi, uTO COOMIOIECHHE TIPH-
CSITH SIBISIETCS OOSI3aHHOCTBIO CYIbH, Kak
9TO TPELYyCMOTPEHO 4YacThio 4 CTaTbH
55 3akona «O CymoyCTpoOMCTBE U cTaryce
Cynei», 1 KOPPECTIOHANPYETCSI C IyHKTOM
5 yactu 5 crareu 126 Koncruryuuu Ykpa-
WHBI, Ha OCHOBE YeTO JIETaeTCs BEIBOJ, UTO
coOJIOZIeHNe CyIbeH MpUCATH — 3TO €ro
KOHCTUTYLIMOHHO ~ OIPEJCICHHbIH  JIOJT.
B 3TOM perieHnn Takke OnpesieneHo, YyTo
NpHCSTa CylAbH MMEET MPABOBYIO MPUPO-
Iy OIHOCTOPOHHETrO, WHIMBHIYaJILHOIO,
myOIMYHO-TIPaBOBOTO, KOHCTHUTYIIMOHHOTO
obsi3arenbcrBa cynpu. CoOmoneHne cypeit
CBOMX OOSI3aHHOCTCH SIBISICTCSI HEOOXOIu-
MBIM YCJIOBHEM JIOBEPHS K CY/y U IIPaBOCY-
IO CO CTOPOHBI OOIIECTBa, a HapyIIeHHE
CyIbeil IPUCATH SIBISETCS] OTHUM M3 OCHO-
BaHWH JUISI €0 OCBOOOXK/ICHUSI OT JIOJDK-



HOCTH B COOTBETCTBUH C ITyHKTOM 5 4acTu
nsaroit cratel 126 OcHoOBHOrO 3akoHa
YKpauHsbl.

W3 Ilepeuns cyaelcKux XapakTepu-
CTUK CIIEyeT, 4TO CyAbE JOJDKHBI OBITH
HPHUCYLLH:

1) 3HaHWMS U3 00MACTH MpaBa U 3HAHUS
CyneOHON MPaKTHKH MPUMEHEHHUS 3aKOHO-
JIaTeIIbCTBA;

2) yMEGHHE NPHUMEHATb 3HAHUS Ha
MPaKTHKE ¥ MPABUJIBHO COCTABISATH MPO-
LiecCyallbHbIE JIOKYMEHTBI;

3) OpraHM3alMOHHBIC M OPraHU3aToOpP-
CKHE HaBbIKH,;

4) HaBBIKH IHCbMA U PEUH.

A K ero mnepcoHaJbHBIM KayecTBaM
OTHOCSITCSL:

1) crpemiierne Kk mnpodeccHoHaNb-
HOMY POCTY (TOTOBHOCTH BOCIIPHHHMATh
W yCBaMBaTh MHHOBALMH, HOBOBBE/ICHNS);

2) pelMTENbHOCTh U ONEPaTHBHOCTD;
YBEpEHHOCTh B cebe (yMeHue ObICTpO
Y MOTHBHPOBAHO B COOTBETCTBHH C 3aKOHO-
JIATeJIbCTBOM TIPUHUMATh TIPOLIECCYaIIbHBIE
peIIeHNs, IPOTHO3MPOBATH MX HOCIE/I-
CTBUSI, CIIOCOOHOCTD NPUHUMATD PEIICHHs
B CTPECCOBBIX YCJIOBHSX, OLLYILEHHE yBe-
PEHHOCTH B CBOMX CIOCOOHOCTSIX; JIOBE-
pHe; HAJIOKHOCTB; 3PEJIOCTb);

3) JIOTUYHOCT®, AQHAJUTUYHOCTD
U KPUTHUYHOCTH MBIIUICHHUA (CHOCO0-
HOCTH K CPaBHEHHIO, aHAIIM3y, CHHTE3Y,
abcTparupoBaHunio, 0000IIEHNIO, CIIOCO0-
HOCTb CaMOCTOSITEJILHO M OeCHPHCTPACT-
HO, He mpuberass K MOMOIIH JPYTHX,
00BEKTHBHO OIIEHMBATh HHPOPMAIINIO);

4) criocoOHOCTh BHUMATENILHO — CITY-
marb  (CrocoOHOCTb  MPHUCITYIINBATHCS,
MOHUMATh M OLIEHUBATh MHTEPECHI, OTHO-
LIIEHUST, MOTUBBI JICHCTBUI APYTOTO JHIIA);

5) Tpymomooue (oTBETCTBEHHOE,
4eCTHOE, JOOPOCOBECTHOE OTHOIICHHE
K CBOMM IPO(ECCHOHAIBHBIM OOSI3aHHO-
CTSIM; MICTIOJIHUTEIIBHOCTh, CBOCBPEMEHHOE
BBITIOJIHEHHE [IOCTABJICHHBIX 38/1a4);

6) 4ecTHOCTb, IOPSJIOUYHOCTD, CIIpa-
BEIMBOCTb, JINYHOE JIOCTOMHCTBO U CaMO-
yBaKeHHE (CHOCOOHOCTH IIPOTHBOCTOSITH
BO3/ICHCTBHIO, JABJICHUIO, COONA3HY, 4eCT-
HOCTb; NPHHLHUITHAIBHOCTh TIPU  OTCTa-
UBaHUM TIPO(YECCHOHATIBLHOW  MO3HUILIMH.
CrepxaHHOCTb B MaHepax, 3MOLMSIX,
TaKTHYHOCTh, BEXJIUBOCTb. CriocoOHOCTH
00BEKTUBHO, OECHPUCTPACTHO, HeIpe/-
B3SITO pacCMaTpHBATh JieIa HE3aBUCHMO OT
TOTO, KTO SIBIISIETCS] CTOPOHAMH TIO JICITY, TO
ecTb OecnprcTpacTHOCTB) [10].

BoeiBoabl. I1aBHYI0 ponbs B Iporec-
ce CyIONpPOM3BOICTBA WIPAET JUYHOCTH

CylbH, €ro HpoQecCHOHAIbHBIH TAaJAHT,
MopaibHble KadectBa. Cynpst Ha pabore
WIIH 32 €€ TPEeie]IaMU JIOJDKEH IEMOHCTPH-
poBaTh NPUMEPHOE IOBEJICHHUE, YTOOBI
YYAaCTHHKH MPOIIECCa BUICIH B HEM STAJIOH
HOPSIIOYHOCTH U CIPABETMBOCTH — BBICO-
KOMOPAJIbHOTO, YECTHOTO, CJIIEPYKaHHOTO,
YPaBHOBEIIICHHOIO  4eJioBeKa. Mopaib-
Hasl COCTaBIISIOIIAsl JSSTENBHOCTU CYIbH
TpeOyeT COOMIONeHUs TIPaBUII TIOBEICHMS,
KOTOpBIE BKJIIOUAIOT B ce0st KaK OOIIenpu-
3HAHHBIC HOPMbI MOPAJIU, KOTOpBIE CyIIe-
CTBYIOT B OOLIECTBE, TaK M CTaHIapThl,
KOTOpBIE PETYJIHUPYIOT CITyXKeOHYIO Jes-
TEIBHOCTh, TO €CTh TPEOOBAHUS, YCTAHOB-
JICHHBIE 3aKOHO/IATEIILCTBOM K Ipodeccun,
CTaHZAPTHI CITy)KeOHOTO TIOBEJICHUS U JIPY-
TOl pa3peleHHON AeATeNbHOCTU. ToNbKo
BBICOKOIIPO()ECCHOHATIEHOE,  MOpPAJIBHOE,
STUYECKOE TIOBCJCHUE CYIbH CMOXKET
BBI3BaTh YBOKCHUE K Cyly M 00OECIICYHTH
YBEPEHHOCTh YYAaCTHHUKOB CyIeOHOTO IIpo-
necca B OECIPUCTPACTHBIX pe3yJIbTaTax
PaccMOTpPEHUs JIe.
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OCOBEHHOCTHU ITPU3HAHUA U UCITOJTHEHUA
APBUTPAKHOTI'O PEHIEHUA HA COIVTACOBAHHBIX YCJTOBUAX

Haranua BACUJIMHA,
KaHANAAT IOPUINYECKUX HayK, JOLCHT, TOUEHT Kadeaphl MPaBOCYANs
Kuepckoro HanroHanbHOTo yHUBEepcuTeTa nMeHu Tapaca llleBueHko

AHHOTALUSA

YenoBueM ISt IPUHATHS apOUTPayKHOTO PELISHHUS Ha COINIACOBAHHBIX YCIIOBHUSX SIBISIETCS 3aKIIIOYEHNE CTOPOHAMH CIIOpa MUPO-
BOTO coraiieHus (coraneHus o0 yperyaupoBanuu cropa). CieroBaresibHO, MUPOBOE COIVIAIIEHHE, Hd OCHOBAaHMU KOTOPOTO ITPUHHU-
MaeTcs pellIeHUe U IPEKPAILAeTCs IPOU3BOICTBO apOUTPAKHBIM CYJIOM, CIIELYeT CYUTATh BUJIOM IPOLiecCyalbHOro gorosopa. Cpenu
00s13aTeNBEHBIX YCIOBUH ComepskaHnsl apOUTPaKHOTO PEIISHNs] Ha COITTACOBAHHBIX YCIIOBHSAX OTMETHM HaMMEHOBAaHHE CTOPOH CIIOpa,
Y4YacTBYIOLIMX B IIpOIEcce, MPEAMET CIIOpa U U3JI0KEHHE 00CTOSATENBCTB Jielia, a TAK)KE MOTHBBI KAK OCHOBAaHHE JUISl IPUHSATHS peLie-
Hus. [ToaToMy Bce 3TH 00CTOATENbCTBA JOIKHBI ObITH OTPAXKEHBI B TEKCTE MHPOBOTO COIVIALIECHMS, 3aKJIIOYEHHOTO CTOPOHAMH BO
BpeMsI PACCMOTPEHUS 1 pa3petIeHust Jea apOuTPayKHBIM CYIOM.

KiioueBble cj10Ba: MHPOBOE COTMIAIICHHE, COMVIALICHHE 00 YpEeryIMpOBaHUM CIOpa, apOUTPakHOE PELICHHE Ha COTIACOBAHHBIX
YCIIOBHSIX, MEK/1yHAPOHBII KOMMepUYECKuii apOuTpaK.

FEATURES OF RECOGNITION AND EXECUTION
OF THE ARBITRATION DECISION ON AGREED CONDITIONS

Nataliya VASILINA,
Candidate of Law Sciences, Docent, Associate Professor
at the Department of Justice Taras Shevchenko National University of Kyiv

SUMMARY

The condition for the adoption of an arbitration decision on the agreed terms is an amicable agreement (dispute settlement
agreement) concluded by the parties to the dispute. Consequently, the settlement agreement on the basis of which the decision is
made and the proceedings are terminated by the arbitration court should be considered a type of procedural agreement. Among the
mandatory conditions for the maintenance of an arbitral award on agreed terms is the name of the parties to the dispute involved in the
process, the subject of the dispute and a statement of the circumstances of the case, as well as the reasons for the decision. Therefore,
all these circumstances should be reflected in the text of the amicable agreement concluded by the parties during the consideration and
resolution of the case by the arbitral tribunal.

Key words: settlement agreement, agreement on the settlement of the dispute, arbitral award on the agreed terms, international

commercial arbitration.

IlocTranoBka npodiaembl. CoBpeMeH-
HOE Pa3BUTHE MEKIyHAPOAHOIO apTHEp-
cTBa TpeOyeT pa3BuTHs (GOpM pEeLICHUs!
U YperyJIupoBaHUS HEMaJbIX pa3HOIIA-
CHIi M CIIOPOB, BO3HUKAIOLIMX TIPH MCTIONI-
HEHHMHU MapTHEPCKUX JOTOBOPOB, B 4aCT-
HOCTH BHEIIHEIKOHOMHUECKUX.

Onuo#t u3 Bemymmx GopM pasperire-
HUSL W YPETYIUPOBAHUS TaKUX CIIOPOB
SBISIETCSl  MEXTyHapOIHBI KOMMepye-
cknit apouTpaxk. Microprnuecku BOSHUKHO-
BEHHUE MEX/YHAPOJHOIO KOMMEPUYECKOIo
apOuTpaxka CBs3bIBAIOT ¢ BemnkoOpura-
Huel u EBpomneickuM KOHTHHEHTOM.
OOuienpru3HaHHBIMU ~ [IGHTpaMH  apOu-
TPXHOTO DPEIICHUS M YpEeryIHupOBaHUs
cropoB HaszbiBatoT CtokronbM, JIOHIOH,
[Mapmx, lonkonr, Cunramyp, JKenesy,
Tambypr 1 Hero-Hopk.

Crnemyer OTMETHTH, YTO COBpPEMEH-
HBI MEXIyHapOAHBI KOMMEpPYECKUI
apOWTpaX 3aHMMAaeT MECTO BEAYILIETo
WHCTUTYTa PACCMOTPEHUS W pa3pereHust

CIIOPOB, BO3HHUKAIOIIUX B MEXIYHapO[-
HOH Toprosie. Ilo pesymsraraMm ompoca,
npoBenenHoro B 2015 kommnanueit « White
& Case», 90% pecroHJEHTOB yKa3aly,
YTO UMEHHO apOMTpax SBISETCS HanOo-
JIee pe3yJbTaTHBHBIM MEXaHH3MOM pelle-
HHS U yPEryJIMpOBaHMs CIIOPOB B cdepe
MeXIyHapoaHoi koMmMepuuu. [Ipu sTom
TOJNBKO 2% OIPONICHHBIX PECIOHCHTOB
OT/IAJIH TIPEIIIOYTCHUE TPAJAUIIMOHHOMY
rOCyJapCTBEHHOM CYIIOTIPOM3BOJICTBY
C NIPUBJICYCHHEM MECTHBIX FOPUCTOB.
[Ipu BHEenpeHUM cyaedHoi pedopmbl
B YKpanHe BaXXHOE MECTO B Hel 3aHMMa-
€T UMEHHO yperyJupoBaHue CIIOPOB CTO-
pOHAMHU C LENbI0 Pasrpy3KH CyneOHBIX
CIIOPOB, B TOM YHCJIE 32 CYET YMEHbIlIe-
HUSA MIPOU3BOJICTB TI0 IEPECMOTPY Cyaeo-
HBIX pemeHuid. CerogHs Ajs pelieHHs
HMEIOIUXCS TpoOeM HeoOXoAnMOo He
TOJIBKO YCOBEPIICHCTBOBATH HEKOTOPHIE
CIHeHAlIbHBIC MPABOBBIC HOPMBI, HO
U HCCIEeN0BaTh IPABOBOE DETYIHNPOBa-

HUE B CMEXHBIX cepax o0IIecTBEHHBIX
OTHOIIICHWH, B YaCTHOCTH Te€X, KOTO-
pble PEryaupyloT MOPSAOK HPUHATHS
U UCITIOJHEHUsI apOUTPaKHBIX PEIICHUI
Ha COIJIACOBAHHBIX YCIOBHAX. Takum
00pa3oM, Hay4yHOE HCCIEIOBAHUE ITOM
MpOOIEMbI CETOIHSI UMEET 0COOYIO aKTy-
aTBbHOCTh W HOBU3HY.

Cocrosinue uccieroBanus. Hecmo-
TpsI HA AKTYaJIbHOCTH TEMBI, TIOYTH OTCYT-
CTBYIOT KOMIUIEKCHBIE Pa0OTHI, KOTOPHIE
BCECTOPOHHE MCCJIECIOBAIN yKa3aHHbIC
npaBooTHoOWEHUs. OTaeNbHbIE acHeK-
Thl HCCIEIyeMOM TeMbl paccMaTpHBaId
B CBOMX paboTax Takue HCCIeoBaTelly,
kak: A.A. lenunackuii, T.M. 3axapuenko,
C.A. Kpasnos, C.A. Mamon, M.M. Manb-
ckuid, FO.J1. TIputeika, A.B. Ilpuxonpxko,
K.M. IMunskos, C.JI. Pabeuko, T.B. Cnu-
naugyk, A.H. Topramms n apyrue.

LlesbI0 HACTOSIICTO HCCIICOBAHUS
SIBJIICTCSI aHAJIM3 OCHOBAHUM U YCIOBUI
MPUHATAS apOUTPaKHOTO pEHIeHUs] Ha



LEGEA SI VIATA

COIVIACOBAHHBIX YCIIOBHAX, & TAKXKE €ro
BBITIOJIHEHHS.

H3i0:xeHne 0OCHOBHOIO MaTepuaJia.
B Vkpanne MexyHapoAaHbI KoMMepue-
CKHUI apOUTpaKHBIN Cy/ SBISIETCS CamMo-
CTOSITEIBHBIM ITOCTOSIHHO JEHCTBYIOIIUM
apOUTPaXHBIM yupeXkKICHHEM (TpeTei-
CKHM CYIOM), OCYIIECTBIISIOIINM CBOIO
NIeSITEIBHOCTE B COOTBETCTBHU C 3aKO-
HOM YKpanHbl «O MEXITyHAPOITHOM KOM-
MepueckoMm apOutpaxke». K ropuciuk-
MM MEXKIYHApOJHOTO KOMMEPYECKOro
apOUTPaKHOTO Cyaa OTHOCSTCSI CIIOPbI,
BO3HHUKAIOIIME W3 JOTOBOPHBIX H JpPY-
THX TPaXIAHCKO-TIPABOBBIX OTHOIICHUI
B pE3y/lbTare OCYIIECTBICHHS BHEIIHE-
TOPrOBBIX M JIPYTHX MEXIYHAPOIJHBIX
9KOHOMHMYECKHX CBS3€d, MpHU YCIOBUH
ec XOTsI ObI OJJHA N3 CTOPOH CIOPa HaxXo-
TUTCS 3a TIpefeaMu YKpPauHBI, a TaKke
CHOpPBI TPEANpPUSATHH ¢ HHOCTPAHHBIMH
WHBECTHUIMSAMH, CITIOPBI MEKIYHAPOIHBIX
0o0beIMHEHNH W OpraHM3allfid, CO3/IaH-
HBIX Ha TEPPUTOPUU YKPAUHBI, MEKIY
c0o00ii, MeX/Ty UX YYaCTHUKAMH, & TaKKe
C IpYruMH CyOBeKTaMH INpaBa YKpauHbI.
MexayHapoaHblii KOMMeEpUYecKuid apOu-
TPaXHBII Cyl TaKKe NPUHUMAET K CBO-
€My HPOU3BOJICTBY CIIOpPBI, OTHECECHHbIE
K €r0 IOPUCAUKINH B CHITy MEXTyHapo.I-
HBIX JOTOBOPOB YKpauHsI [1].

B ocHoBe pemieHns 1eKUT apOUTpaxk-
Has CZENKa, TO €CTh CHEJKa O Iepejade
Cropa Ha PacCMOTPEHHE W pa3pelieHue
apouTpaka. ApOUTpa)kHOE COIVIalIeHUe
SBJIACTCS YCIOBUEM ISl IPU3HAHUS KOM-
HEeTeHIMN apOuTpaxa.

B coorBerctBUM co cT. 7 3akoHa
VYkpaunsl «O MEXIyHapOJAHOM KOM-
MEpYECKOM apOuTpake» apOUTpakHOe
COMIAIIEHUE — 3TO CONNIAILICHHE CTOPOH O
nepezade B apOUTpaxk BCEX WIIHM OIpesie-
JICHHBIX CHOPOB, KOTOPHIC BO3HUKIIH HIIN
MOTYT BO3HHKHYTH MEXJIy HHUMH B CBSI3H
C KOHKPETHBIMH IIPaBOOTHOIICHHSMH,
HE3aBUCHMO OT TOTO, HMEIOT OHH JIOTO-
BOPHBII XapakTep WJIM HeT. ApOHTpaxk-
HOE COIJIAILICHHE MOXET ObITh 3aKiIoue-
HO B BHUJIE apOUTPaXKHOW OTrOBOPKH MM
B BHIEC OT/IEIBHOTO COTJIALICHHMSI.

Vka3aHHBII TOAXOA HAIIEl CBOE
OTPaXCHHE B OCHOBHBIX MEXIYHapO/-
HBIX COIVIAIICHUSAX I10 MEXyHapOIHO-
My KOMMepyeckomy apoutpaxy. Tak,
ITyHKTOM 2 cTaThll EBpomnelickoil KoHBeH-
mun 1961 1. apOuTpaXkHOE COIVIAIIeHHUe
BKJTIOYaeTapONTPaKHYIO OTOBOPKY BITHCH-
MCHHOW CJIeNKe WM OTJelbHOe apOu-
TpaKHOE COIVIAILICHUE O TIepeiade CIopoB

Ha paccMoTpeHue apoutpaxa. CoracHo
nyHkry 2 cratsu 11 Helo-Mopkekoit koH-
BeHuuu 1958 1. apOuTpakHoe corvariie-
HHME BKIJIIOYACT apOUTPAKHYIO OTrOBOPKY
B JIOTOBOpE MIJIM apOUTPaXHOE COIIallie-
HHE, TIOAMICAHHOE CTOPOHAMH, WIIH TAKYIO
OTOBOPKY, KOTOpasi COIEPIKUTCS B OOMEHe
MIICEMaMHU WITH TeJIerpaMMaMH.

[TosToMy mpm Hammuuu apOUTpax-
HOTO COIJIAIICHHSI CTOPOHBI BIIPaBe Iepe-
JaTh Ha PAaCCMOTPEHHE apOUTPa)KHOTO
Cyla UIMEIOLIHUHCA MEX/y HUMHU CIOP.

Crnemyer OTMETHTb, YTO B COOTBET-
CTBUHU C MOJIOKEHUSAMHU cTarbu 257 I'pax-
JAHCKOTO  TPOILECCYalIbHOTO  KOJeKca
YKpauHBbI B Clly4ae €CJId MKy CTOPOHA-
MH 3aKJIFOUEH JIOTOBOP O Nepesaye cropa
Ha paspelIcHUEe B TPETEUCKUMl Cyl, U OT
OTBETYMKA HE IO3JHEC Hadaja PaccMo-
TpeHMs Jiea MO CYIIECTBY, HO JIO IOfa-
YU MM IIE€PBOTO 3asBIEHUS I10 CYIIECTBY
CIOpa TOCTYNHJIM BO3PAKEHUSI IPOTHB
paspelieHus cropa B Cy/ie, €CIU TOJIbKO
CyIl HE TIPU3HAET, YTO TAaKOe CONIallleHHe
HEJCHCTBUTEIILHO, YTPATHIIO CHITY WIIH HE
MOJKET OBITh BBIIOJIHEHO, Cy/l NIPUHUMAET
peuienre 00 ocTaBleHHHM UCKa 0e3 pac-
cMoTpenus [2].

Paccmotpenne cnopa B TpetelickoMm
CyZe clemyeT IpU3HaBaTh MMEHHO Ipa-
BOM CTOPOH, KOTOPOE peasin3yeTcs MyTeM

B3aMMHOIO  COIVIACOBAHMUS  YKa3aHHOTO
BOIIPOCA MEXK Iy HUMHU.
Paccmorpenne wu  pemenme  zgena

apOUTpaKeM MPOUCXOAUT B COOTBET-
crBun ¢ Permamentom. Tak, B ciydasx,
KOIZIa CTOPOHBI JIOTOBOPUJIUCH O Tepejia-
4ye cropa B MEXKIYHapOAHBIH KOMMepue-
ckuit apouTpak YKpauHsl, oHH ipso facto
COINIACWJIUCH C PAcCCMOTPEHHEM  Jiena
B cootBeTcTBUH ¢ Permamentom MKAC
[1]. B cootBercTBHU C yKa3aHHBIM Perma-
MEHTOM apOHTpaXHOE pPa3OUpPaTesIbCTBO
OCYIIECTBIISIETCS Ha OCHOBE JICIIO3UTHB-
HOCTH, COCTS3aTEIbHOCTH W PaBCHCTBA
CTOPOH.

CremyeTr OTMETHTh, YTO CTOPOHBI
HOCJIC OTKPBITUS apOUTPAXKHOTO IPOM3-
BOZICTBA Ha JIOOOW CTajuM 10 MPUHATHS
apOUTPAKHOTO PEIICHUsT [0 CYIIECTBY
UMEIOT IIPAaBO Ha ypEryaupoBaHHE CIIO-
pa myTeM 3aKJIIOYEHHS MHPOBOIO COIVIa-
menns. Tak, mociie oOpalieHusi CTOPOH
U TPU OTCYTCTBHH COOCTBEHHBIX BO3-
pakeHH apOWTpPaKHBIH Cyx BIpaBe
3a()UKCHPOBATh  COIVIACOBAHHbBIC YCIIO-
BUSL B TEKCTEC apOMTPaXHOTO PEUICHHS
Ha COIVIACOBAHHBIX YCIOBHSX. [IpH 3TOM
apOMTpa)XHOE pEIIeHNe Ha COIVIacOBaH-
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HBIX YCJOBHSAX HMEET TaKyl XK€ CHIIy
U TOAJEKUT HUCIIONHEHHIO TaK JKe, Kak
1 J11000€e Ipyroe apOuTpakHOE pelleHHe.

IpunsTHiO apOUTPaKHOTO PEIICHUS
Ha COIIACOBAHHBIX YCIOBHUSX JIOJDKHO
IIPe/IIECTBOBATh YCTAHOBJIEHHE CYIOM
CIEIYIOIMX OOCTOSTENBCTB:  HAJIMYHE
Yy CTOpPOH MOJHON Ipa){laHCKOH U Ipo-
LIeCCyaJIbHO-IIPAaBOBOM MpaBo- U JIeeCHo-
COOHOCTH; HaJM4Ue y Y4aCTHHKOB apOu-
TPa)XHOTO TIPOM3BOJICTBA  ITOJHOMOYHMH
Ha 3aKJI0YEHHE MHPOBOTO CONVIAIICHUS;
OTCYTCTBHE Je(eKTa BOJH; OTCYTCTBHE
Cpely YCJIOBHH MHPOBOTO COIVIALICHHS
MIOJIOXKEHHH, MPOTUBOPEYAIUX 3aKOHY, a
TAKKe HAPYLIAIOMIUX [paBa APYTHX JIHL,
HAHOCAIIMX BpEI OKpyJKarolieil cpene
WK KyJIbTypHOMY HACIEIMIO, HEIpaBo-
MEpPHO OIPaHUYMBAIOUINX KOHKYPEHIHIO
WIX YCTAHABIMBAIOMINX MOHOMOJILHOE
IOJIOKEHHE Ha PHIHKE.

ApOuUTpaKHBIH CyJl IpH pEIICHUH
BOIPOCA O NMPUHITHH PEIICHHs Ha COIvIa-
COBAHHBIX YCIIOBHSX JOJDKEH yOeanThes,
4yro Bce (haKTUUECKHE OOCTOSTENILCTBA
Criopa  BBIICHEHbI,  JI0OKa3aTeJIbCTBAM
W JIOBOZIAM TIPEIOCTaBIICHA IPABHUJIbHAS
OLICHKA B IIpeJiesiaX COOTBETCTBUS COIVIa-
COBAHHBIX YCJIOBHII TPEOOBAHUSIM 3aKOHA
U IIPU YCJIOBUU OTCYTCTBMS HapyILCHUH
IIpaB U MHTEPECOB TPEThUX jaul. Taxke
ClleyeT OTMETHTb, YTO CyJl HE UMEET I10JI-
HOMOUMS BHOCUTh U3MEHEHHS B COIVIACO-
BaHHBIC CTOPOHAMHM ycioBus. B ciyuae
€CIIM CyJ CUMTaeT, 4TO OIpeJeeHHbIe
YCIOBHSL HE COOTBETCTBYIOT JCHCTBY-
IOIIEMY  3aKOHOJAATENIbCTBY, CTOPOHAM
MOXXET OBITh IPEUIOKEHO BHECTH COOT-
BETCTBYyIOLIME M3MeHeHHsA. Llenpio Kom-
[IPOMHKCCA CTOPOH JOJDKHO CTaTh UMEHHO
YPEryIHpOBaHHE CIIOPA MEXITY HUMH.

ITosTOMy MHpOBOE coIIallIeH e Mo/1a-
eTCS CTOpPOHAMH ISl TPHHATHS apOu-
TPa)KHOTO DEIICHHS] Ha COINIACOBAaHHBIX
YCIOBUSAX M SBISIETCS Pa3HOBHIHOCTBIO
IIPOLIECCYAIHOTO J0TOBOpa M BBE/ICHU-
€M YacTHBIX Hayal B CyIONPOU3BOACTBO.
CyneOHast KOHILEIIMSA MHCTUTYTa MHPO-
BOr0 CONJIAILICHUsS pPacCMaTpUBAeT IpU-
MHpEHHE KaK ONpeJeleHHOe IpOoIeccy-
QJIbHOE SBJICHUE, KOTOPOE PEryIupyercs
IpoLecCcyaIbHBIMU HOpMaMH 1ipasa. [1pu
9TOM CJIEZYeT OTMETUTD, YTO CaMO 110 cebe
00palleHNe B CyA ABILIETCS AKTOM, HAaIIPaB-
JCHHBIM Ha HEOOXOIMMOCTb IPUHATHS
KOHKPETHBIX MEp 3aIlUThl CyObeKTHB-
HBIX TIPaB M MHTEPECOB 3aMHTEPECOBAH-
HOTO JIUIA, a 3aTeéM, C MOMCHTAa HpHHS-
TSI CYIOM MaTepHajoB K IPOH3BOJCTBY,
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BOIIPOC MPUMMPEHHSI CTOPOH IIEPECcTaeT
OBbITh TOJHOCTHIO YACTHBIM JIEJIOM 3THX
ULl ¥ mpuoOperaeT MyOIUYHBIE Yep-
Thl B pe3yibTare Takoro oopaienus. Ha
9TOM 3Tare MPEeKPaIIeHNs TTPOU3BOJCTBA
TOJIBKO B CBSI3H C 3aKJIFOYCHHEM CTOPOHA-
MH MHPOBOTI'0 COIVIALICHHS YKE HE J0CTa-
TOYHO, HO OHO SIBJISIETCS BaXXHBIM C TOY-
KM 3pEHHUs MPOLECCYalbHOW 3KOHOMHUH,
HECMOTpsl Ha TO, YTO BCE JaJbHCUIINEC
JCUCTBHUSI TI0 JAHHOMY CIIOpPY, TPEXKIC
BCETO0, MOJUUHAIOTCS TPeOOBAaHUSAM HOPM
IIPOLIECCYaILHOTO 3aKOHOJATEIbCTBA
1 OCYILIECTBIISIOTCS B ONPEICICHHOM 3TH-
MU HOPMaMH HOPSJKE.

Hecmotpst Ha TO, 4TO apOUTpaKHOE
peleHre Ha COINIACOBAHHBIX YCIIOBHSIX
TOJIICKUT UCTIOIHEHUIO Ha OOIINX OCHO-
BaHMUSX, [0 HAIIEMY MHCHHIO, OTACIBHO-
TO BHUMaHHS TpeOyeT aHann3 BO3MOXKHO-
IO MPUHYAUTEIHLHOTO €r0 UCTIOIHEHHUSL.

Vcnonnenne pemeHnst apOUTpakHO-
T0 Cyla, B YaCTHOCTH MEXIyHapOIHOTO
apOUTPaXKHOTO cyna, UMEeT JyalucCTH-
4yeckuil xapakrep. Tak, IpH UCIIOIHEHUH
peuieHns MeXIyHapOJHOro apOUTpax-
HOTO Cy/Ia HE TOJIbKO NPUMEHSAETCS TIPABO
Ha MPUHYAUTEIBHOE UCIIOJIHEHHUE, a, Ipe-
XKJIE BCETro, OCYIICCTBISCTCS MPHU3HAHUEC
TaKOrO PEIICHUs CYIOM Ha TEPPUTOPUH
U B TIOPSIJIKE, IPEYCMOTPEHHOM IMPOLIEC-
CyaJbHBIM 3aKOHOJATENbCTBOM TOCyIap-
CTBA, [JIe MPEABSBISIETCS TAKOE PEIICHHE.
B 4acTHOCTH, UCIIOTHEHHE PEILICHUS MEK-
JIYHapOIHOTO KOMMEPUYECKOro apOuTpaka
B YKpauHe BKIIO4aeT B ce0s mpouexypy
00s13aTeNbHOr0  NPHU3HAHMS — YKa3aHHO-
IO peleHHs TOCYIapCTBEHHBIM CYIIOM,
YTO ¥ OTVIMYAET MPOLEAYPY MCIOIHEHHS
pelieHni MEXAyHapOAHBIX KOMMep4Ye-
CKHX apOuTpaxeil 1 MHOCTPaHHBIX CYI0B
OT BBINIOJIHEHUSI PEIICHUH HAIIMOHAIBHBIX
CYJIOB B XO3SHCTBEHHBIX / TPa)KIaHCKHUX
Jenax.

JlomyCcTUMOCTD TPU3HAHUSI M HCIION-
HEHHsT MHOCTPAHHOIO CyneOHOro perie-
HUSL ONpEeIsieTcs] 3aKOHOAATEeIbCTBOM
COOTBETCTBYIOILICH CTpaHbl M MEXAyHa-
POIHBIMU CONIALICHUSAMH, YYaCTHHUKOM
KOTOpOro OHa siBisieTca. Bcenencreue
MIPU3HAHMS PEIICHUS] HHOCTPAHHOIO Cyaa
MIPOUCXOIMUT HOATBEPXKICHUE TpaxKIaH-
CKHUX M UHBIX [IPaB U 0053aHHOCTEH rocy-
JIAPCTBOM, B KOTOPOM OHO IPEIbSIBICHO.

OCHOBOII TPaBOBOTO  PETYIHPOBa-
HUS TPU3HAHHMS W KCHONHEHHS pellie-
HUH  MEXIYHapOIHOTO KOMMEPUYECKOro
apOuTpaxka SIBISICTCS PsJ JIOKYMCHTOB,
KOTOpBIC 00ECHEUNBAIOT U T'APaHTUPYIOT

[IPU3HAHUE W HCIOJIHEHHE apOuTpaxK-
HBIX perieHnii. K HUM oTHOCSTCS MHOTO-
croponHue KomBeHuuu: Hpro-Kopkcekas
KOHBEHIIMS O NMPU3HAHUU U UCIIOJIHEHUH
WHOCTPAHHBIX apOMTPAXHBIX pEIICHUH
1958 r. [3], EBpomeiickas KOHBEHIUS O
BHEITHETOProBoM apbutpaxe 1961 . [4],
BammHrTOHCKas KOHBEHIMS O MOPSIKE
pasperieHuss MHBECTHIMOHHBIX CIOPOB
MEXIy TOCYJapCTBaMH ¥ HHOCTPAHHBIMHI
mumamu 1965 r. [5], ABycTOpoHHHME T0TO-
BOpbI 0 TpaBoBoi nomoinu. Kpome toro,
[IPOLIECCYANIbHBIA  TOPSAIOK  NPU3HAHHSA
U UCIIONHEHUsI apOUTPaKHOTO pelIeHHs
pernnaMenTHpoBaH paszznenom 8 «llpusna-
HHE M UCIIOJIHEHUE apOUTPaXKHBIX pellie-
Hui» 3akoHa YkpamHel «O MexayHa-
POIHOM KOMMeEpUecKoM apOouTpaxe» [6],
paznenom 9 «llpu3Hanue M HCTIOTHEHUE
pelIeHNit MHOCTPAHHBIX CYJOB, MEXKIY-
HapOJHBIX KOMMEpYECKHX apOuTpakeit
B YKpauHe, IpeI0CTaBICHIE pPa3peIeH s
Ha TIPUHYAWTEIHHOE HCIONHEHHE pellle-
HUM Tpereiickux cynoB» IpaxnaHckoro
MIPOLECCYaIbHOIO KoJeKca YKpauHbl [2]
u JIp.

OCHOBaHHOE Ha MHOCTPAHHOM Cy/e0-
HOM pEILCHUH IIPABO MOXKET CUMTAThCS
CYIIECTBYIOIIMM TOJBKO IOCJIE TOTrO,
Kak OyJeT paspelieHO NPHBEACHUE STO-
ro pemieHuss K ucnoiHeHmo. K stomy
MOMEHTY HWHOCTPAaHHOE pEIIeHHe He
HajessieT JT00bIM OeCCIIOPHBIM IPaBOM
WA JMIOO0BIME 00SI3aHHOCTSIMH HU JIUIIO,
B IOJIb3y KOTOPOTO MPHUHSTO pelIeHue,
HH JIULIO, IPOTUB KOTOPOTO OHO TPHHSTO
[7,c.162].

Hu oxHO rocymapcTBo He aoIycka-
€T NPHUHYIUTEILHOTO HCIIOJIHEHUS WHO-
CTPaHHBIX CyAEOHBIX pEIICHUIl IyTeM
UX HEINOCPEJCTBEHHOTO BBINOJIHEHUS 0e3
HCTIONIb30BAHUS KAKOTO-JINO0 aBTOPUTET-
HOTO aKTa TOTO TOCYyAapcTBa, Ha Teppu-
TOPUH KOTOPOTO HCIIONTHEHUE PEHICHUs
JIOJDKHO OBITH ocymiecTsieHo. [Ipnunna
3aKIIIOYaeTcsl B TOM, 4TO BOIIPOC O BO3-
MOXXHOCTH TIPH3HAHHSI CyAeOHOTO perire-
HHUS CBS3aH C HCCIIEIOBAaHMEM MHOTHX
CJIOKHBIX MPABOBBIX BOIPOCOB, M OBLIO
Obl HENPaBUJILHBIM 3aCTaBJISATh OCYIIECT-
BIIATH YKa3aHHOE HUCIIOJHUTENIBHbBIC Opra-

HHI [8, c. 25].
IMon mnpH3HAHWEM pEIICHUS HHO-
CTPAaHHOTO CyJaa CcJeayeT IOHUMATh

BCTYIUICHHE B 3aKOHHYIO CHIIy pellle-
HUSI MHOCTPAHHOTO CyJla Ha TEPPUTOPUHU
VYkpaunsl. B cBoro ouepens, moa ucmoi-
HEHUEM — IPUMEHEHUE CPEACTB IpHU-
HYAUTEIBHOTO  HCIIOJIHEHUS  PELUCHUS

HMHOCTPaHHOIo cyjaa B Ykpaune. Cope-
MeHHas KJ1accu(uKalus BHIOB Cy/ie0HO-
TO pelIeHus] pas3fenseT UX Ha MPOCThie
n xBamuduuuposanusie. [Ipu sTom mox

NPOCTHIMU ~ PCIICHUSIMA  [OHUMAIOTCS
pelieHus, He TPeOyIoIe MPUHYANTENb-
HOTO HCIOJHEHUs. TO eCTh BBINOIHEHHE
TAKOTO PEIICHHUS TIPEAyCMaTpUBACT €ro
HEOTPOBEPIKUMOCTh, UCKIFOUYUTEILHOCTD
U [PCHOAUIMAIBHOCTD, TPH OTCYTCTBHH
BO3pakKEHHUH CO CTOPOHBI 3aNHTEPECOBAH-
HOT0 JINLA.

B cBoro ouepenp, KBaIM(UIUPOBAH-
HBIM TIPU3HAHUEM CUUTAETCS NPOLEaypa,
codeTarolas MOATBeP)KACHHE ACHCTBHSA
3aKOHHOM CHJIBI Cy/eOHOro pelieHus
C OJIHOBPEMEHHBIM CaHKLHOHUPOBAHHUEM
NPUHYAUTENIBHOTO HUcnoiHeHus. Jlomy-
[ICHUE TPUHYAUTEILHOTO HMCHOIHCHHS
HE MPOMCXOJUT aBTOMATHYECKH, IJIsI 9TO-
TO 3aMHTEPECOBAHHBIM JIMIIOM MOAACTCS
COOTBETCTBYIOIIEE 3asIBJICHNE B MIPEIeIax
CpOKa ISl IPEIbSIBICHHS K UCTIOTHEHHUIO.

BaxxHbpIM ~ ycioBHeM  IIPU3HAHMSA
U TPENOCTaBICHUS pa3pelieHHus Ha
BBIMIOJIHEHUE PELICHUH MEX[yHapOIHO-
ro KOMMEpPYECKOro apOuTpaXka SBISETCS
NPaBWIBHOE  OIPENENICHUE IOACYIHO-
ctu. Tak, coracHO 4acTH TpeTheil cra-
U 23 [pakJaHCKOTO MPOIecCyaabHOrO
KoZleKca YKpauHbI €ClIM MEecTo apOuTpa-
’Ka HAaXOAUTCS HA TEPPUTOPUH YKpauHbI,
Jienia TOAJIEKAT PACCMOTPEHMIO areluis-
LHOHHBIMU CyaMH OOIICH FOPUCIUKIIHK
[0 MECTy HaxXOXKIeHWs apOWTpaxka, a
B CJIy4asiX, €CIIM MECTO apOuTpa)ka Haxo-
JITCS 32 MpejieslaMi YKPauHbl, — aneluis-
[IMOHHBIM OOIIMM CYyIOM, FOPHUCAMKIHS
KOTOPOT'O pacHpOCTPAHSAETCS Ha TOPOJ
Kues [2].

VkazaHHas ~ mponeaypa  MpH3HA-
HHS W HCIOJHEHHs pCIICHUI Kacaercs
U apOUTPaKHBIX PEIICHUN, IPHHATHIX Ha
COTJIACOBAHHBIX YCIIOBHSX.

Tak, B COOTBETCTBUH C TIOCTa-
HOBJIGHHMEM  ANCIULIIHOHHOTO  CyJa
ropoma Kuwea or 21 wmas 2018 roma
Ne 2-x / 796/37/2018 B pesyasrare pac-
CMOTpPEHHMS JIeNa B TOPSJIKE TUCbMEHHO-
ro IPOU3BOJCTBA 3asBiIeHH OTKPHITOTrO
akiuoHepHoro obmectBa «lleHTpaHep-
TO» O MPU3HAHUHU U NPEAOCTABICHUH Pa3-
pelieHus: Ha JOOPOBOJILHOE HCIIOJHEHUE
OKOHYATEeJIbHOTO ~ PELICHUsS  MEXKIyHa-
POITHOTO KOMMEPYECKOro apouTpaxa o
B3bICKAHUH JICHEXKHBIX CPEJCTB, TPHHSI-
TOTO aHIIMHACKAM MEXKIyHApOIHBIM Tpe-
TeiickuM cynom 8 ampenst 2018 B apbu-
TpaxkHoM mpousBoactBe Ne 163423 mo



ucky OTKpBITOrO aKLHMOHEPHOro ooie-
ctBa «llentpanepron» k «MERCURIA
ENERGY TRADING S.A.», cyn nocra-
HOBUJI YJIOBJICTBOPUTH 3asiBiieHHEe OTKpPbI-
TOTO aKIMOHepHOro obmectBa «l{eHTpa-
HEepro» O MPU3HAHUU W MPEAOCTABICHUH
pasperieHus Ha JOOPOBOIBHOE MCIIOIHE-
HUE OKOHYATEIHHOTO PEUICHUS MEXIY-
HApOJIHOTO KOMMEPYECKOro apouTpaxka o
B3BICKAaHUH JICHE)KHBIX CyMM, IPHHSTOTO
JIOHTOHCKUM MEXITyHapOIHBIM TpeTei-
ckuM cygom 8 ampens 2018 . B apOu-
TpaxkHoM mnpousBoactBe Ne 163423 mno
ucky OTKpBITOrO aKIMOHEpHOro ooie-
ctBa «llentpanepron» k «MERCURIA
ENERGYTRADING S.A». Dtum xe
CyIeOHBIM pEIICHHEM YpPEeryJlIupOBaHbI
BOTIPOCHI YIIIATHI CyMM 32 IOPUANIECKYIO
MIOMOIIIb, apOUTPAKHBIE PACXOIBI U TOMY
nogo6Hoe [9].

[TpruBeneHHBI TIpUMEp CBHJIETENb-
CTByeT 00 00513aT€IBHOCTH COOIIOACHUS
MPOLIEAYPHl TIPU3HAHUSI M HCITOTHEHUS
apOUTPaKHOTO  PELICHUsT HEe3aBUCHMO
OT TOrO, YTO JAHHOE pELICHHE NPHUHSATO
apOUTpPaKHBIM CYJOM Ha COIVIACOBAH-
HBIX YycloBusiX. J[0OpOBOJIBHOE HCIION-
HEHUE pEUICHUH apOUTPaXKHBIX CY/OB
Ha COIVIACOBAHHBIX YCJOBHSAX SBISETCS
JIOTHYECKHM  3aBEepIIEHHEM  JIOCTHUT-
HYTBIX CTOPOHAMH JOTOBOPEHHOCTEH.
OpHako TPaKTHKAa TPEIBIAYIINX JIeT
MIOKa3bIBAaET, YTO C MOMEHTA IIPHHSTHS
pelIeHns] MeXyHapOIHBIM apOuTpakeM
10 MOMEHTa €ro, B YaCTHOCTH, INPHUHY-
JIUTEIIBHOTO MCIIOJHEHHUS Ha TEepPHUTO-
pun YKpauHBI MOXKET HPOWTH HECKOJIb-
KO MecsleB, a MHOrja — Jaxe JjeT. Tak,
Crop Mexay (paHIy3CKHM Tpeiaepom
«Evertrade» u XepcOHCKMM MOPCKUM
MOPTOM BO3HMK 13 J[oroBopa Ha repesaj-
Ky TpY30B, COJEP’Kalllero COOTBETCTBY-
IoIIylo apOUTpaskHyI0 OTrOBOpPKy. M3-3a
HapyleHust ycnoBuii JloroBopa ¢pas-
Iy3cKas KoMIaHusi obparunach B ApOu-
TpakHbII MHCTUTYT ToproBoi manarel
Crokromema, xotopbrii  08.08.2008
MPUHAI OKOHYATEJIbHOE PElLIeHHEe O B3bI-
CKaHUU ¢ XepcoHCKoro nopra 238 ThIC.
nomapoB CHIA u 65 Teic. eBpo cyned-
HBIX u3lepxkek. Tompko uepe3 1,5 roma
pemienueM  CyBOpPOBCKOTO — PailOHHOTO
cyna . XepcoH ot 21.04.2010 r. mo gemy
Ne 21628/10 66110 TIPEIOCTABICHO pa3pe-
[IEHHE HA NPUHYAUTEIHFHOE HCTIOIHEHHUE
aTOrO apburpakHoro pemierus [10].

BbiBOABI. YUuThIBasS W3JIOKEHHOE,
CllelyeT OTMETUTh, YTO KaueCTBO OCY-
IIECTBJICHHUS] CYJONPOU3BOJICTBA H3Me-

psiercs Onarozapsi yCKOPEHHOMY U YIpo-
IEHHOMY HPOU3BOJICTBY, 3Q(PEKTUBHOCTH
U CIIPaBEJUIMBOCTH, a TaKxke (aKTuye-
CKOMY BBINIOJHEHUIO pemeHus. Cieno-
BaTeNbHO, JEHCTBYIOIIEE MpoIeccyalb-
HOC 3aKOHOAATCJIILCTBO JOJIXKHO 6I>ITI>
YCOBEpIIEHCTBOBAHO HOpPMaMH, Onaro-
Japsi KOTOpsIM OyaeT ympoleHa IMpore-
Jypa HpU3HAHUA M HCIIOJIHEHUs apoOu-
TPa’XHbIX peI_HeHI/Iﬁ Ha COITTaCOBaHHBIX
YCIOBHSX, B TOM YHCJE 3a CuUeT J100po-
BOJIBHOTO HCIIOJHEHUS TAKHUX PEIICHHH.
TTonoxuTenbHBIM MOMEHTOM B KauecTBE
NPaBOBOTO PETYJIUPOBAHUS IPU3HAHHS
U WCIIOJHEHUs PELICHU apOUTpaKHBIX
peleHuil ABsieTcs TO, YTO OHO pa3BUBa-
€TCsI B HANPaBJICHUH YHU(UKAIIMU U rap-
MOHHU3aIU C OCHOBHBIMU KOMMEPYECKU-
MU IapTHEpaMU YKPauHbL, 4YTO IIPUBOJUT
K YIPOIIEHHUIO PEHICHUs] CIIOPOB MEXIY
CTOPOHAMH.
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K BOITPOCY O CYBBEKTAX I'PA’TKJAHCKHUX
MMPOIIECCYAJIbHBIX TIPABOOTHOIIEHUN

Coaomusi BACBIJIUB,
KaH/IU/AT FOPUIUYECKUX HAYK,
CTapiInii MpenoaBaresib Kageapbl IPaXk 1aHCKOTO
npasa ¥ npoiecca YueOHO-HAyIHOT0 HHCTUTYTA MPaBa U MCHXOJIOTHH
HarmonanpHoro yHuBepcuTeTa «JIbBOBCKAS MTOJTUTEXHUKA

AHHOTAIUA

B craree npoaHanu3upoBaHO OTEUECTBEHHOE I'PAXKAAHCKOE MPOLIECCYabHOE 3aKOHOIATEbCTBO B YACTU IPABOBOTO PETYIUPO-
BaHHS CHCTEMBI CYOBEKTOB T'Pa)KIAaHCKHX IPOIECCyalbHBIX MPABOOTHOIIEHUH. B cTaThe OCBEmIaroTcsi OCHOBHBIE KIIACCHU(HUKALIUI
CyOBEKTOB IPaXJaHCKHUX MPOLECCYalbHBIX NIPABOOTHOILICHUH. ABTOP aHAIU3UPYET OCHOBHBIE TPYIIBI CYObEKTOB I'PAXKIAHCKHUX TIPO-
LIeCCYaJIbHbIX IIPABOOTHOILCHUH, B YACTHOCTH, CyAa KaK 0043aTeIbHOr0 CyObeKTa MPOLECCyalIbHbIX IIPABOOTHOIICHUH, yYaCTHUKOB
JieIa M IPYTUX YYaCTHUKOB I'PayKIaHCKOTO MPOLECCa, a TAKAKE ONPEeessieT 0COOCHHOCTH MPaBOro cTaryca CyObeKTOB KaxI0i 13 Tpex
rpynm. B crarbe oTMeueHa HEOOXOAUMOCTh 3aKOHO/IATEILHOTO 3aKPEIUICHHsI TAKUX MOHATHH, KaK «CYObEKThI IPaykIaHCKUX TPOIiec-
CyaJlbHBIX IPABOOTHOLIEHU», «y4aCTHUK MPOLECCA», «yUYACTHUK JIENA», «APYTUE YUACTHUKH IIPOLIECCay.

KitroueBble ¢10Ba: cyOBEKTHI IPaXIAaHCKUX IPOLECCYabHBIX IMPABOOTHOIICHNH, CYJl, YIaCTHUKH IPOIlecca, yYaCTHUKH Jena,
JpyTHE YYaCTHUKU Ipolecca.
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SUMMARY
The article analyzes the domestic civil procedural law as part of the legal regulation of the system of subjects of civil procedural
legal relations. The article covers the main classifications of subjects of civil procedural legal relations. The author analyzes the main
groups of subjects of civil procedural legal relations, in particular, the court as the obligatory subject of procedural legal relations, the
participants of the case and other participants of the civil process, and also outlines the features of the legal status of the subjects of
each of the three groups. The article emphasizes the need for legislative consolidation of such notions as “subjects of civil procedural
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legal relations”, “party process”, “participant of the case”,
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other participants in the process”.

Key words: subjects of civil procedural legal relations, court, process participants, participants of the case, other process

participants.

IMocTranoBka mpodaemsl. OqHIM U3
OCHOBHBbIX IIPaB YeJIOBEKa U IPaXK/IaHHHa,
3akpervieHHbIX B KoHCcTUTynuu VYkpa-
uHbl (4. 1 cT. 55), BRICTymaeT mpaBo Ha
CyeOHyI0 3aIlIUTy, YTO B MEXJyHapo[-
HOM NpaKTHKE ONPEEeTcs KaK «IIPaBo
Ha 1paBocyaue». KOHCTHTYIMOHHbIC
MIOJIOXKEHHMSI, ONPECNIAIOIINE IPABO Ha
CyneOHYyI0 3alllUTy, MOJYYHIIM IPOIOI-
xkenne B ctarbe 4 ['TIK YkpanHsl, B KOTO-
POl 3aKPEIUICHO MPABO KAXKIOTO JIMIA Ha
oOpallleHHe B CyJ1 B TOPSIIKE MPakIaHCKO-
IO CyIONPOU3BOJACTBA C LEIBIO 3aIIUTHI
CBOMX HApYILICHHBIX, HCNPU3HAHHBIX HIIH
OCraprBaeMbIX TpaB, CBOOO WJIH 3aKOH-
HbIX uHTepecoB. [IpaBo Ha cyneOHyO
3aIIUTy, B TOM YHCJIE B IOPSJKE IpaxK-
JTAHCKOTO CY/IOTIPOM3BO/ICTBA, BO3MOXHO
IIPU YCJIOBMU BCTYIUICHHS B TpPaXkIaH-
CKHE NPOLeCCyallbHbIC TPABOOTHOIICHHS
C CyIOM Kak 00s3aTelIbHbIM CyOBEKTOM
9TUX MPABOOTHOILICHUH M TONyYCHHS

OIIPEICJICHHOTO TIPOLIECCYaIbHOIO T0JI0-
JKEHUSI CyOBEKTa TPaKAAHCKHX IIPO-
[IECCYaJIbHBIX TPABOOTHOIICHHWH: HCTIA,
OTBETYMKA, TPETHErO JIULA, NPEACTABHU-
tesst. [IpaBuiibHOE oOmpezeneHue Kpyra
YYaCTHUKOB IIpOLIECcCa, ONpPEACICHUE HX
[IPOLIECCYANILHOTO TOJIOKEHUS  SIBIISIETCS
[PEIOCHUIKOM  BBIHECEHUSI 3aKOHHOT'O
1 000CHOBAHHOTO Cy/IeOHOTO PEIICHUS.
AKTYyaJIbHOCTh TeMbl HCCJIe/I0Ba-
Husi. HecMoTpst Ha TeopeTHUIecKue nccie-
JIOBaHUs, 3aKOHOAATEIBbHOTO 3aKperie-
HUSL TIOHSTHS CYOBEKTOB TPaXIAHCKHX
IIPOLIECCYalIbHBIX MIPaBOOTHOLICHUH,
YYaCTHUKOB IIpoIIecca, OTSNBHBIX yJacT-
HHKOB JIeJla HE MOIyYHIM HU B OJHOW M3
penakuuid  ['paskpaHckoro mpoueccyaib-
HOro Kojekca YkpauHbl. Hopmarushoe
3akperuienue B I'TIK ompenenenus Takux
noustuid, no npumepy KAC VYkpaunsl,
MO3BOJIMIIO OBl YETKO OIPE/CIUTH COCTAB
YYaCTHHKOB TIpOLIECCa, HX IPaBOBOIL

CTaTyc, eI yJ9acTHs B IpoLecce, Bedb
B HayKe TPa)X1aHCKOTO MPOIECCyalbHOTO
IpaBa TOXKE HET €IWHOTO BUACHUS ITHX
BOIIPOCOB.

Cocrosinue mucciaegoBaHusi. boib-
IOl BKJAaJ B WCCJICIOBAaHHUE IOHSTHS
U CHUCTEMbl CYOBEKTOB TIPa)IaHCKUX
MPOLIECCYaIbHBIX MMPABOOTHOLICHUHN Clie-
Janu Takue ydeHele, kak H. Bacunpuen-
ko, M. I'ypeuu, H. 3eiinep, E. [lymxkaps,
A. Kneitnmana, K. FOnenscon, H. Yeun-
Ha, J[. Yewora, M. lllakapsu, M. lllredan.
Vx may4yHOE HAcleaWe CTalo OCHOBOM
JUTSL TANTbHEHIIIEr0 WCCIIeIOBAHMsI BOTIPO-
COB CyOBEKTHOTO COCTaBa T'pa)kJIaHCKUX
MPOIIECCYAIBHBIX TIPABOOTHOIIECHUH H JI0
CHX TIOp HE NOTEPsUI0 aKTyaJbHOCTH.

B coBpeMeHHBIX YKpPaWHCKHX Hay4-
HBIX HUCCJIEIOBAHUSAX K BOMPOCY IMPaBO-
CYOBEKTHOCTH OT/CNbHBIX YYaCTHHKOB
Tpa)XIaHCKUX TPOLECCYaIbHBIX MPaBO-
oTHomeHu# obpamamucs B. berys,
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C. berukosa, C. Bacuibses, B. Komapos,
B. KpaBuyk, C. Cenuk, B. TepTuiaukos,
A. Yrpunoscekuii, E. ®@ypca, C. Dypca,
1O. KpacHblii u apyrue uccieaoBareim.
eabio u 3axa4yeii cTaTbU SIBISCT-
Csl aHaNN3 JEHCTBYIOMIETO TI'Pa’KIaHCKO-
r0 TIPOIECCyaJbHOTO 3aKOHOAATEIbCTBA
B YaCTH NPABOBOTO PEryIMPOBAHMS CTa-
Tyca CyOBEKTOB TPa)XIaHCKHX IIpoIec-
CyaJIbHBIX TPABOOTHOIICHUH, a WMEHHO
cyla, Y9acTHHKOB ITpoIlecca, yYaCTHHKOB
Jien1a, IPYruX y4acTHHKOB IIpoliecca.

H3znoikeHne OCHOBHOIO MaTepuaJa.
AHaJM3 TPAXKIAHCKOTO TPOLECCYabHOTO
3aKOHOZATENBCTBA M HAy4HbBIX HCCIIEI0Ba-
HHU B 9TOH cpepe 1aeT OCHOBAHUSI YTBEPIK-
JIaTh, YTO TOHATHE «CYOBEKTHI IPaXKIaH-
CKHX HPOIECCYaIbHBIX MPABOOTHOIICHUID)
0CTaeTCs UCKIIIOIUTENHHO TEOPETHIECKIM,
Belb B JCUCTBYIOIIEM TPa)JIaHCKOM Ipo-
[IECCYaTbHOM 3aKOHOJIATEeNIbCTBE  YIOTpe-
OJISTIOTCS TEPMUHBI «yJaCTHHKH TIPOLIECCay,
«YYaCTHHKU JIeNa», <«IpyrHe YJaCTHHUKH
nporieccay. beccriopHo, noHsATHE «CyOBEK-
ThI TPAKJIAHCKHX TIPOLIECCYaIbHbIX [PaBo-
OTHOILICHHID» IHMpPE, YeM MOHATHE «y4acT-
HHMKHM TIpOLIeCcCa». 3aKOHOJATeNb B TJIaBe
4 T'TIK VYkpauHbl Ompesensier y4aCTHUKOB
CyIeOHOTO TIpoliecca, OJHAKO CYJl HE OTHe-
CCH K HUM.

CyOBbeKTaMn TpaXJaHCKHUX IpoIec-
CyalbHBIX MPABOOTHOIICHUH SIBISETCS
Cyll, C OIHOW CTOPOHBI, W BCE JpyTHe
Y4YacTHUKM Ipouecca, ¢ Apyroi. Ilpu
9TOM COCTaB YYaCTHHKOB TPaKIaHCKO-
ro MpOLECCYabHOIO IPAaBOOTHOLICHHS
HE SBJIACTCS ITOCTOSHHBIM, OH MEHSET-
csl B 3aBHCHMOCTH OT CTaJHHU Ipolecca
U XapakTepa COBEpIIAEMbIX IIPOLECCy-
aJbHBIX JCHCTBUH B TEUCHHE DPAa3BUTHSI
U JIBMDKEHHMS TTpoliecca.

CyOBeKTOB TpaKAAHCKUX IIPOIec-
CyalbHBIX IPAaBOOTHOIICHHH B HayKe
TPaXXJaHCKOTO TIPOIECCyaTbHOTO MpaBa
OTIPENeTSIIOT KaK OpraHbl M JIMIA, Haje-
JICHHBIE CYOBEKTHBHBIMH TPaXXIAaHCKHMHU
MpoIIeCCYabHBIMY ITPaBaMH U 00s13aHHO-
CTSIMH, 32 HapyLIIEHHE KOTOPbIX OHH HECYT
[PeyCMOTPEHHYIO 3aKOHOM OTBETCTBEH-
HOCTb, IPUHUMAIOIIHE YYaCTHE B PACCMO-
TPEHHUHU M Pa3peLICHUN TPAXKIAHCKUX eI
B LIEJSX 3aIUThl HApPYIICHHBIX, HEHpPH-
3HAHHBIX WM OCIIAPHBACMBIX MPaB, CBO-
001 WIM HHTEPECOB (HM3MYECKHX JIUIL,
IIpaB U HHTEPECOB IOPUAMYECCKHUX JIUI,
WHTEepecoB rocynapcraa [1, c. 60].

JIJ1s1 9eTKOoro OTpeneseHus] CHCTEMBI
CYOBEKTOB TPaXKIAHCKHX MpOLECCyallb-
HBIX TIPAaBOOTHOIICHUI W BBISIBICHUS

0COOEHHOCTEH y4YacTHsi B TIPaKIaHCKOM
npolecce UX KIacCUPHUIUPYIOT M0 TaKUM
KPHUTEPUSM, KaK [ENU U 33/1aud yIacTHs
B Ipoliecce, IpoleccyaibHbie (QpyHKINH,
YpPOBEHb 3aHHTEPECOBAHHOCTH B PE3ylb-
TaTax paspereHus Aena.

M. [Ilredan, ocsemas BOMPOCHI
cocTaBa CyOBEKTOB TPakTaHCKUX IMPO-
[IECCyaJbHBIX IPAaBOOTHOUICHUH, ITOM-
YepKuBaJl HEOOXOAWMOCTh Yyd4era IIpH
KJIacCU(UKAMA TaKUX CYOBEKTOB WX
MpoLeCCyalbHbIX (YHKIMH W 3amad,
BBIJICIISUT TPH TpyHIbl cyobekToB. K nep-
BOW rpyrmme CyObeKTOB aBTOP OTHOCHII
JIUILI, OCYIIECTBISIIOIIUX TMPABOCYIHE IO
TPaXIAHCKAM JIeJlaM, a MMEHHO CY[Ibl,
KOTOpbIe pPacCMAaTPUBAIOT ©  PEIIAIOT
Jienia o CyIIeCTBY B MEpBON MHCTAHIINY,
CyJIbI, TIPOBEPSIOIINE 3aKOHHOCTh U 000-
CHOBaHHOCTh pEIICHWH B ameJUIIHOH-
HOM M KacCCaIlMOHHOM TIOPSIIKE W B CBSI3H
C HCKIIIOYNTEIHHBIMA W BHOBH OTKPBIB-
IIMMCST OOCTOSITENBCTBAM, a TaKXkKe JIUII,
NIeSITeNIBHOCTh KOTOPBIX CBsI3aHA C MPaBO-
cymueM (cekperapb CyeOHOro 3aceaHus
U CcyaeOHbI pacropsiauTenb). BTopyro
rpynmny CcyObeKTOB COCTaBJISIOT JIHII,
Y4YacTBYIOILIHE B Jiejie, a UMEHHO JIHIIa,
KOTOpbIE YYacTBYIOT B MPOIECCE C IEbI0
3aIUTHI CBOMX IPaB M OXPAHIEMBIX 3aKO-
HOM HHTEPECOB (CTOPOHBI, TPETHH JIUIIA),
U JINIQ, [EeTBI0 KOTOPBIX SIBISETCS 3allli-
Ta TpaB APYTUX JIHI, TOCYAapPCTBEHHBIX
1 OOIIECTBEHHBIX HMHTEepecoB (YIOIHO-
MoueHHBI BepxoBHoil Paner Ykpaunel
[0 TIpaBaM 4YeJIOBeKa, OpraHbl IPOKypa-
TYpBl, MpOLEecCyabHbIe MPEICTaBUTEIH,
opranbl roCylapCTBEHHOW BJIACTH, Opra-
Hbl MECTHOTO CaMOYIpaBIICHHS, TMPe/-
OPUATHS, YUYPEXKICHUS, OpraHU3aLUH
U OTAenbHBIe rpaxaane). K tperseil rpym-
ne cyobexkroB M. Illtedan orHOCHT JHII,
YYacTBYIOUIUX B IIPOIIECCE, MPU3BAHHBIX
CIOCOOCTBOBATh CyIeOHOMY paccMoOTpe-
HUIO ¥ pa3peuieHuio jena (CBUACTENb,
JKCIIEPT, MEPEeBOAYMK, JIMIA, MMEIOIINe
MMUCEMEHHBIE W BEIIECTBEHHBIE J0Ka3a-
TEJIbCTBA, CIICUANNCT) [2, c. 86].

TlonnepxuBaeT BHICKA3aHHYIO TOYKY
3pennst u C. dypca, koTopasi OTMedaer,
4TO B OCHOBY KJIacCH(UKAIMU CYOhEKTOB
rPaXKJAHCKUX MPOLECCYalbHBIX MPaBO-
OTHOUICHHI OHAa TOJOKUIA XapakTep
X MHTEpPEeca, ¢ KOTOPBIM 3TH CYOBEKTHI
o0parmaioTcs B CyJl, y9acTBYIOT B IIPOIEC-
ce; TIPOLECCYaTbHYIO POJIb, KOTOPYIO OHH
BBIMTOJIHAIOT B TPaKIaHCKOM Mporecce,
U UX BIMSHHUE Ha XOJ| CYIONPOU3BOICTBA

3, c. 86].
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ApryMeHTBI, TIPUBEJICHHBIC YIIOMS-
HYTBIMH YYEHBIMH, SBJISIOTCS OECCIIOPHO
noaxoAAmMMU. B wacTHOCTH, ciemyer
COIVIACUTBHCS C TEM, YTO TaKHE yYaCTHH-
KM TIpOIecca, Kak CEeKpeTapb CyaeOHOro
3acefaHusl U CyneOHBIN PacIOpsAUTENb,
CKOpee MpHU3BaHbI BBIIOJIHATH 3a]auH,
CBSI3aHHBIE C OCYIIECTBICHHEM Opra-
HU3AIIMOHHO-TEXHUYEeCKoro  obecriede-
HUSl TPaXIaHCKOTO IIpoIiecca, TO €CTh
Ha ITHX pabOTHHKOB Cy[a BO3JIararoTcs
OpraHu3alMOHHbIC (DYHKIUU NPOBEACHUS
CyAeOHBIX 3aceJaHui IO IPaXIaHCKHM
nenam, 00ecredeHus MopsaKa BO BpeMs
cyneOHbIX 3aceqaHuii (CyaeOHbI pacto-
psAauTens) u odecredeHust GUKCUPOBAHUS
xofa cyneOHOro 3acemaHusi (cekperapb
CyneOHOTro 3acelaHmsl).

C. ®ypca, ocsenas IpodIeMbl Kiac-
cupuKanu CyObEKTOB T'Pa)KTaHCKUX
TIPOIIeCCYaNTbHBIX MIPaBOOTHOLICHUH,
MOJIUEPKMBAET HEOOXOIMMOCTh PAaCIIN-
peHnst UX nepeyHs. B wacTHOCTH, €0 Ha
OCHOBaHUM AaHAJM3a IOJOXKEHUH TIpax-
JJAHCKOTO  IIPOLIECCYaJIbHOTO  3aKOHO/1a-
TENIbCTBA, BbICKa3aHAa TOYKA 3PEHUS, YTO
CYILECTBYIOIIAsi B TEOPUU I'PAKAAHCKOTO
mpolecca «Kjaccuueckas» kiaccudu-
Kaiusi CyObeKTOB TPaXKIaHCKHUX IPOIEc-
CyaJIbHBIX OTHOIIEHHH TpelOyeTr mepe-
CMOTpa U JIOTNOJHEHUS €€ elle OJHOMN
Tpynmnoi cyObeKTOB, a MMEHHO JIHII, HE
YYacTBOBABIINX B JieJIe, OJJHAKO KOTOPHIE
JIOJDKHBI OBUTH OBITH MPUBIICUEHBI B IIPO-
[IeCC, UCXO/Sl M3 UX MaTepHalbHBIX IpaB
1 00A3aHHOCTEH, OIHAKO CYJ] HE MPUBJIEK
HX U PEeLII BOIPOC 00 MX IpaBax u 00s-
3aHHOCTSIX [4, ¢. 79]. Takux jaui HeoO-
XOAMMO BBIICIUTh B CaMOCTOSITENIBHYIO,
YETBEPTYIO IPYIIY — CyObEKTbI, KOTOPbIC
HE y4YacTBOBAJM B Jielie, HO CYJ PELIMI
BOIPOC 00 MX MpaBax U 00sA3aHHOCTSX.

Psn ydensix, ucciemys Bonpoc cyOb-
€KTOB TPAKTAHCKUX IPOIECCYaTbHBIX
MIPaBOOTHOIICHUH ¥ MX KJIacCH(MKAINH,
OTMEYAIOT, YTO TAaKUMH CyObEeKTaMH
MOTYT CTaTh JIUIA, Y KOTOPBIX HaXOMST-
Csl ZIOKa3aTeNbCTBA U KOTOPBIC MONYUYHIIN
peuieHue cyaa o0 MCTpeOOBaHMM TaKHX
JIOKa3aTelbCTB U 00s3aHbl MX TPEaocTa-
BUTh. HeBbimonHeHne uMH TpeOOBaHUI
Cy/a SIBISIETCS OCHOBAHHEM IIPUBIICYCHHS
K OTBETCTBEHHOCTH B YCTAHOBJICHHOM
3aKOHOM IOpsAKe. YKa3aHHbIE CyObEKTHI,
BCTyHast B IPAaBOOTHOIIEHHS C CYZIOM, CTa-
HOBSTCS yIaCTHUKAMH TPAXKTAHCKHUX TTPO-
[ECCYaJIbHBIX TPABOOTHOIICHUH W MOTYT
OBITH OTHECEHBI K OTJENBHOH TIpyIe
CyOBEKTOB — CyOBEKTOB, Yy KOTOPBIX
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HaXOJATCSl JI0KAa3aTeJbCTBA M KOTOpPbIC
TIOJTyYHJIM IOCTAHOBIICHUE cy1a 00 ucTpe-
0OOBaHUU TAKKX JIOKA3aTEIbCTB U 00SI3aHbI
HX MPenoCcTaBuTh [35, c. 339].

BeccropHo, Takyl KaTeroputo cyob-
eKTOB CIIEJlyeT OTHECTH K Kpyry cyOb-
CKTOB TPaXIAHCKHX IPOLECCYaTbHbIX
MIPABOOTHOLICHUH B CHIY TOTO, 4TO HX
IpoleccyaibHas ACsATEIbHOCTh, 4 UMEH-
HO MPEJCTaBICHUE MM OTKa3 OT Ipe/o-
CTaBJICHHUH JI0KA3aTEeNIbCTB, HAXOSIINXCS
Y HUX, MOXKET CYILIECTBEHHO ITOBJIHATH HE
TOJIKO Ha XOJ IPaKAAHCKOIo Ipolecca,
HO TaKKe M Ha Pe3yJbTaT PelleHus Jiela,
SIBJIAIOIIETOCS PEMETOM PACCMOTPEHUS
B CyJe.

I'pasknaHckoe TporeccyaabHOE 3aKO-
HOJZIATENILCTBO HE BBLICISET KaK OT/EIb-
HYIO TPYIITY CYObEKTOB CYII WIIH OpraHbl,
ocymiecTBisifone npasocynue. OqHaKo,
HCXO/Isl 3 KOHCTHTYIIMOHHBIX TTOJIOKCHUH
0 Cy/IONIPOU3BOJICTBE, OOLIMX ITPUHIIUIIOB
MPABOCY/IMsl, MOJKHO CJIeNIaTh BBIBOJI, YTO
HMEHHO CyAy HpPHHAUICKUT pPYKOBOJIS-
masi, peularolas pojib B CyAeOHOM IIpo-
necce.

Cneuuduka neaTenbHOCTH Cyaa Kak
opraHa, OCyILIECTBISIOLIECIO MPaBoCyaue,
ero HasHa4eHHE M OCOOCHHOCTH MpaBoO-
BOTO CTaryca SIBJISCTCS OCHOBAHHEM IS
OTHECCHMSI Cyla B OTACIBHYIO IPYIIy
cyObekToB. OCOOBIM CBOWCTBOM 3TOTO
cyObeKTa SIBISCTCS TO, YTO OH JOJDKCH
OBITh OCCIIPUCTPACTHBIM M OOBCKTHBHBIM
[6, c. 79].

I'pasknanckue mnporeccyaibHble Ipa-
BOOTHOILCHUSI MOI'YT BO3HMKAaTh TOJIb-
KO MEXIYy HOCUTEISMH TpPaXXIaHCKHUX
MIPOLIECCYANIBHBIX TIPaB M 00s3aHHOCTEH
B IIPOLIECCE OCYILECTBICHUS MPABOCY-
I B TPaXKJIAHCKOM CY/IOIPOU3BOJICTBE.
VIMEHHO TOATOMY CaMOCTOSTEIIBHYIO
rpyIny cyObeKTOB rpakIaHCKUX MPOLIEC-
CyaJIbHBIX MPABOOTHOIICHUI COCTABISCT
CyJl KaK CyObeKT, HCKIIFOUMTEbHON (DYHK-
LHEH KOTOPOTO SIBJISICTCS OCYIICCTBICHUE
npaBocyausi. Jyist Toro 4toObl ompejie-
JIUTh CYOBEKTOB, OCYLIECTBISIOMINX 1pa-
BOCY/IM€, CTOUT OOpaTuTh BHUMaHHE Ha
HOPMBI T'PaKIQHCKOTO TPOIECCYaTbHOIO
3aKOHO/ATeNbCTRA [5, ¢. 335].

IIpaBocyOBEKTHOCTD CyIeOHBIX Opra-
HOB JICTAJIbHO pPErIaMEHTHPOBAHA 3aKO-
HOZIATeJIbCTBOM B 3aBUCHMOCTH OT BHJa
cynebnoro oprana u ¢yHknui cyna. Kak
3ameuaet B. Komapos, kax st cyneOHbII
OpraH, U MECTHBIIl CyHI, U Cy[ anesuIsiu-
OHHOI WM KacCallMOHHOW HWHCTaHIINH,
HAJICJICHBI PHCYIIIUMHU TOJIBKO UM FOPHC-

JUKIMENH U KOMIUIEKCOM IOJIHOMOYHUH, a
KOMIICTEHIUsST CYJeOHBIX OPraHoOB SBIIS-
€TCsl CTPOro MHAMBUAYAIbHOM M Lierne-
HaMpaBJIeHHON, MOCKOIbKY OIHU M3 HHUX
HaJIENAI0TCS TIOJTHOMOYHUSIMUA Ha PaccMo-
TPEHUE TPAXKIAHCKUX JIeJI M0 CYTH, ApY-
rHe — Ha MPOBEPKY CyICOHBIX pEIICHHUH,
HE BCTYNHMBIINX B 3aKOHHYIO CHIY, M Ha
MIPOBEPKY CyAeOHBIX PEICHW, BCTYIHB-
[IMX B 3aKOHHYIO cuiy [7, c. 214].

be3 cyna, HaJleIeHHOTO TAKUMH T10JI-
HOMOYHMSIMH, HEBO3MOYKHBI CaMH IpoLeC-
CyaJlbHbl€ PABOOTHOLIECHHUS], Cy/ SBJISIET-
Csl TIEPBBIM M 0053aTeNIbHBIM CYyOBEKTOM
BCEX TPAXKAAHCKUX IPOIECCyalbHBIX
MIPaBOOTHOLIEHU. DTO MECTHbIE 001IIe
Cynpl Kak Cygbl MepBOH HHCTaHIUH
(a. 1 ct. 23 I'TIK Ykpaunsl); Cymsl, poBe-
psIIoIMe 3aKOHHOCTh U 000CHOBAHHOCTH
pelmIeHnit B ameJUIIIMOHHOM MOpSIIKe
(ct. 351 I'TIK Ykpaunsl); u Cya Kaccaru-
OHHOW WHCTaHIIMH, KOTOPBIM SIBIISIETCS
Bepxosusriit Cyn (ct. 388 I'TIK Ykpaunsr).
A Ttaxke cyneOHbIE OpraHbl, KOTOPBIM
10 3aKOHY HaJIeJIeHbl MOJIHOMOYUSMH I10
MEPECMOTPY PELIEHUH, MOCTaHOBICHUH,
ONpEJENeHUI 10 BHOBb OTKPBIBIIMMCS
WJIM UCKIIFOYUTEIbHBIMU 00CTOSTEBCTBA-
M (cT. 423 T'TIK YkpanHsr).

Bropyto rpyniy cyOBeKTOB rpaxaaH-
CKHX MPONECCYaTbHBIX TPABOOTHOIICHUIT
COCTaBJIAIOT yYaCTHUKH Jiea. 3aKOHO/a-
TeNb JUIS X XapaKTePUCTHKU MPUMEHSET
TEPMUH «yYaCTHHK» OUE€PUHBasi KPYT JIHII,
KOTOpBIE 3aHMHTEPECOBAHbl B PACCMOTpE-
HUM M pa3pelleHn! IPakJaHCKOIo JIena,
U JINL, COAEHUCTBYIOLINX OCYLIECTBIECHHIO
MIPaBOCYMS.

Kak cnpaBeyinBo otmeuaet A. [omy0-
LI0Ba, Pa3rpaHUYeHHE TAKUX CyOBEKTOB
3aKJTIOYAETCs B CIIOBOCOYETAHUSAX «ydacT-
HUK Jleay U «Y4aCTHHK IIpOLEccay,
TaKHMe PACXOXKJCHHUS HE OTPAKAIOT pas-
JIMYUN 3TUX HNOHATUHN MO CyTH, a IOTOMY
BO3HHMKAET MOTPEOHOCTH B TOJIKOBAHUH
MOHSATHH «JIEJIO» M «IIporeccy». TepMuH
«TpajKaHCKOE  JIeJI0»  yHoTpeodisiercs
B KOHTEKCTE€ TIPa)KAaHCKOIo Ipolecca
B 1I€JIOM, B KOTOPOM Y4acCTBYIOT BCE CyOb-
€KThI I'paxIaHCKOro npotecca [8, c. 69].

Opnaxo peifcteyromuit I'TIK Vipaun-
Hbl IPUHUMAET TaKOW TEPMUH JUIs OMpe-
JIeJIeHNsl KpyTa JINI, KOTOpbIe 3auHTepe-
COBaHBI B PACCMOTPEHHUH JIeJ1a, TTOITOMY
HMEET MECTO HEOAHO3HAYHOCTh B TEOPUH
U MIPaKTHUKE TPAXKJAHCKOTO Mpolecca.

IIpoanann3uposas coxepxxanue Ina-
Bol 4 I'TIK VkpauHbl, MOXHO ceaTh
BBIBOJI, YTO TEPMHHBI «yYacTHHK JIEJa

U «y4YaCTHMK IIPOIIeCcCa» He BIOJIHE KOp-
PEKTHO OTPaXaloT KpPyTr JIHI, KOTOpbIE
Y4YacTBYIOT B JieJie M 3alHIIAT Cco0-
CTBEHHBIE MaTepUalbHble WM IpoLec-
cyansuble uHTepechl. Cratbst 42 TTIK
VYKpauHs! ONpeAessieT COCTaB yYaCTHUKOB
Jiena B 3aBUCHMOCTH OT BHJA MPOHU3BOJ-
CTBa, @ IMEHHO TI0 JieflaM FICKOBOTO ITPO-
M3BOJICTBA YYaCTHUKAMH JIeJla SIBIISIOTCS
CTOPOHBI M TPETHH JINIA, B HPUKA3HOM
MIPOM3BOJICTBE — 3asIBUTENb U JIOJDKHUK,
0 JieniaM 0co0oro MpoM3BOJCTBA — 3asi-
BUTEIIb, IPYTUE 3aNHTEPECOBAHHBIE JTHIIA.
B uactu 4 crarbu 42 I'TIK Ykpauns! yka-
3aHO, YTO B JA€JaX MOIyT Takxe NPHHU-
MaTh y4yacTHUE OpraHbl U JIUIA, KOTOPBIM
3aKOHOM MPEIOCTaBIEHO MpaBo oOpa-
IaThCs B CyA B MHTEpecax APYTHX JIHI,
OJJHAKO 3aKOHOAATENh HE YIOMUHAET O
MIPEACTaBUTENSAX KaK YIaCTHHKAX Aeya.

3aKoHOAATENh IT0-HOBOMY IIOZOIIEN
K BOIIPOCY OTIPEeNICHNs] KPYTra OCHOBHBIX
paB U 00S3aHHOCTEW yYaCTHHWKOB ITPO-
necca (ct. 43 T'TIK VYkpaunsl). OpHaxo,
Kak crpaBeyiuBo 3amedaeT A. [omy6-
1oBa, o0obeauHenue B 1. 2 4. cT. 43 I'TIK
VYKpauHbl NpaB, pasiUyHbIX 1O (opme
U 10 COAEP)KAHUIO, SBISETCS OLIMOO0Y-
HeIM. Kpome Toro, nuia, KOTOphle 3auH-
TEPEeCOBaHbI B PACCMOTPCHUU JeNa, UMe-
10T 1PaBo, IIOMUMO y4acTHsl B CyACOHBIX
3aCENAHUSIX Pa3IUIHOTO PONA, HPHHH-
MaTh ydacTHe W B JAPYTuUX (opmax Ipo-
BEJCHUSA IIPOLECCYalbHbIX JCHCTBHUI,
KOTOpbIE coBepmIaroTcsi 0e3 TpoBeje-
HUA CyaeOHOro 3acenaHus (Hampumep,
ocmotp Ha Mecte) [8, c. 70]. Pan yuensix
YKa3bIBaeT Ha HEOOXOIMMOCTh HOPMATHB-
HOTO 3aKpeIJIeHus] IMPaBOBOIO CTaTyca
I, HE yYacTBOBABIIUX B PACCMOTPEHUH
Jena B cyAe NMepBOM HMHCTAHIUM, OJHA-
KO 3aHMHTEPECOBAHHBIX B PACCMOTPEHUH
Jiena B CyA€ amneUIIMOHHOW MHCTAaHINU
B CBSI3U C TEM, 4TO CyJ NEpBOW WHCTaH-
IIUY PEMIMT BOIIPOC O MpaBax, cBOOOMax,
uHTEepecax W (Win) ux OOsM3aHHOCTSAX, a
TaK)Ke BaYKHOCTH OTHECEHUS MX K KPyTy
Y4acCTHHUKOB JIENa.

Tperbto rpyniy CyObEeKTOB COCTaB-
JSIOT  IpYrHe  y4YacTHUKH CyaeOHOro
mporecca, K KOTOPHIM B COOTBETCTBUH
co crarbeit 65 ['TIK YkpanHbl OTHECEHBI
MOMOIIHUK CY/bU, CEKpeTapb CyneOHOro
3acemaHusi, CyneOHBIH pPaCHOPAIUTENb,
CBUJIETENb, IKCIEPT, IKCIEPT MO BOIPO-
caM TIpaBa, NEPEBOTYMK, CICIIHAINCT.
Brepsrie B HOBOI penakunu I'TIK Ykpa-
WHBl KaK YYacTHHK IIpoIecca ompeje-
JIeH TIOMOIIHWK CYIbH, YTO, OECCIIOpHO,



SBJIACTCS BXKHBIM (DAKTOPOM B ITPABOBOM
PEryJIMpoBaHHHU €ro CTaTyca.

OJ1HaKO, TI0 MHEHUIO MHOTHX YY€HBIX,
MepeveHb JIMLl, yKa3aHHblid B cT. 65 ['TIK
VKpauHbl, HE SBISCTCS MCUEPIIbIBAIO-
M. K npumepy, B. Kpasayk n A. Yrpsr-
HOBCKasi OTMEUAIOT, 4TO B COCTaB JpYy-
TUX YYaCTHHKOB IIpoIiecca HEOOXOINMO
OTHECTH M TaKWX CyOBEKTOB, KaK Iie/ia-
roru ¥ Bpaun [9]. JlaHHas Touka 3peHHS
SIBJISIETCSI TIPABHIIBHOM, BEJlb Ha MPAKTUKE
ydacTHe TaKuX CyObeKTOB, KaK I1e1arory,
MICUXOJIOTH, Bpa4u, HEOOXOIMMO, B 4acT-
HOCTH, B CJIy4asix JONpPOCa MaJOJIEeTHUX
U HECOBEPLICHHOJETHUX  CBUJETEINeH
(ct. 232 T'TIK Ykpausbr).

Bcex nun, onpeneneHHbIX cTaTbeit 65
I'TIK VkpauHbl Kak IpyTrHX y4acTHHKOB
Jiena, B Hay9HOW JIMTepaType pasleiisiioT
Ha e rpymmsl [10]. K mepBoif rpymme
OTHOCST JINII, KOTOPBIE B CHITy CBOMX ITPO-
(heccuoHaIBbHBIX 003aHHOCTEH OCyIIEeCT-
BIISIIOT ~ OPraHMW3alIOHHO-TEXHHYECKOE
obecriedeHre TPaXKJAHCKOTO Ipolecca
(IIOMOIIHKK CY/IbH, CEKpeTaph CyneOHOro
3acelaHus, CyAeOHBIH pacropsauTesb).
OTH y4YacCTHUKHM IIpoLecca HaXOAATCA
B LITaTe Cy/a, I09TOMY MHOTJA UX OTHO-
CAT K JIMIAM, JICSITEIbHOCTh KOTOPBIX CBSI-
3aHa ¢ mpasocyaueM. Ko Bropoii rpymme
OTHOCAT JIMI, COAEHCTBYIOUIUX PACCMO-
TPEHUIO W DPA3PENICHUIO TPaXIAHCKOTO
Jieia 10 CYIIECTBY (CBHETEINb, SKCIIEPT,
CHENHAIINCT, TEPEeBOAYHMK, OSKCIEPT 10
BOIIPOCAM TIpaBa), ¥ UMEHHO J3TH y4acT-
HUKH TIpOIecca BBIMONHSAIOT (YHKIHIO
COZICHCTBUS OCYILIECTBICHUIO MPaBOCY-
TS TI0 TPaXKTAHCKHM JIeJTaM.

CBOI0 KJIaCCH(DUKALMIO YYaCTHHKOB
npouecca npeanaraet 0. benoycos, pa3z-
JIeTIsist TAKAX YYaCTHHKOB HA TEX, y4acThe
KOTOPBIX 00s3aTeNbHO, U HA TeX, KOTO-
pBIe TIPUBICKAIOTCS K PAaCCMOTPEHHUIO
TPakaHCKOTO JieJia 10 HeOOXOAMMOCTH.
Tak, aBTOp OTMeuaeT, 4TO CEKpeTapb
cyneOHOro 3acenaHust M cyjneOHbIH pac-
TIOPSITUTENb  SIBISTIOTCST  00s13aTeIbHBIMI
y4acTHUKaMH IPH PACCMOTPEHUH JIF000T0
IPaXKJIaHCKOTO JIeJIa, BE/lb OHM SIBISIOTCA
pabOTHUKAMM Cy/a, a UX ydacTHe B pac-
CMOTPEHMH TPAXIAHCKOTO Jeia SBIs-
€TCsl BBIIIOJHEHUEM CIY)KEOHBIX ((pyHK-
[UOHANIBHBIX) O0si3aHHOCTEi. B 310 Ke
BpeMsl ydacTHE JHI[, COAEHCTBYIOMINX
pPacCMOTPEHHIO M Pa3pelICHHIO  Jela
[0 CYIIECTBY, B OTIMYHE OT CEKpeTaps
cyneOHOro 3acefjaHus M CyldeOHOro pac-
MOPSITUTENS, HMEET  HeoOs3aTeNbHbIH
(pakysbTaTUBHBIN) XapakKTep, MOCKOIBKY

STH YYaCTHHUKH IIpoIiecca MPHUBIEKAIOTCS
CYJIOM K YYaCTHIO B JIeJI€ B 3aBUCUMOCTH
OT 00CTOSITENILCTB KOHKPETHOT'O IPAXKIaH-
ckoro nena [11]. Takas kiaccudukarus
JIPYTUX YYaCTHUKOB TPa)kKIAaHCKOTO ITPO-
1ecca SBJIseTCS NPaBHIBHON U MOTHBH-
POBaHHOM.

BoiBoabl. IlogBoass mTorm BBIIIEH3-
JIO)KEHHOTO, HEOOXOIMMO OTMETHTH, YTO
OJTHAM W3 NPHU3HAKOB TPAXKIAHCKHX IPO-
[eCCyabHBIX MPaBOOTHOIICHHUH SIBIISET-
Csl TO, YTO 00S3aTEIbHBIM HX CYObBEKTOM
BCErZa BBICTYNAET CyJ, OCYILECTBISIO-
I IPaBOCYANE MO TPAXTaHCKUM JielIaM
U CIIOCOOCTBYIOIIMH €ro peajau3alyu.
Cunraem HeOOXOIMMBIM yCOBEPIICHCTBO-
BaTb TEPMMHOJIOTHUIO, KOTOpas XapakTe-
pH3yeT CyOBeKTOB IPaskAAHCKHUX MPOIEc-
CyaJIbHBIX TIPaBOOTHOIIEHHH. TpelyioT
3aKOHOJIATENIFHOTO 3aKPETIIICHNUS TIOHSTHS
CYOBEKTOB TPaXXTAHCKUX MPOLECCyallb-
HBIX TIPaBOOTHOIICHHUH, YIaCTHUKOB IIPO-
1ecca, OTAETbHBIX YYaCTHUKOB MpoIiecca,
KOTOpPbIE OTCYTCTBYIOT U B JIEHCTBYIOIIEH
penakuuu I'paxaaHckoro Iporeccyaib-
HOro Kkojekca Ykpaunbl. HopmartuBHOe
3akpervienue B ['TIK onpenenenus takux
nonatuii, no npumepy KAC VYkpaussl,
MO3BOJIMIIO OBl MPABUJIBHO OMPEIETUTh
COCTaB yYaCTHHKOB TPOIECCa, UX MPaBo-
BOM cTaTyc, LIeJIN UX Y9acTHs B Iporecce,
Be/llb B HayKe TPakJaHCKOTO IPOIECCY-
QIBHOTO TIpaBa TaK)Ke HET eAMHOTO BHJIe-
HUSI 9THX BOTIPOCOB.
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HNPUHOUII NPOITIOPIIMOHAJBHOCTMN:
HNOJUPYHKIIMOHAJIBHOCTH B TIPABOBON CUCTEME
(HA IPUMEPE YKPAUHBI)

Mapuna JYYEHKO,
couckarelsb Kapeapbl a IMHHUCTPATHBHOTO U XO35IHCTBEHHOTO MpaBa
3a10pOKCKOr0 HAllMOHAJIBHOTO YHUBEPCHTETA

AHHOTALMUA

B crarpe paccmarpuBaroTcst BONpoCh! (pyHKIIMOHAIFHOTO Ha3HAYEHHSI IPUHIINAIIA ITPOTIOPIHOHATFHOCTH B HAITMOHAIBHOI ITPaBo-
Boii cucreme. [TokaspiBaeTcsi QyHKIIMOHAIBHOE 3HAYCHUE TIPUHIIMIIA TIPOTIOPIIMOHATBHOCTH B JIBYX ACIEKTaX: C TOYKH 3PEHHUS MPaBO-
BbIX ()OPM J€ATEIBHOCTH TOCYAapcTBa (HOPMOTBOPYECTBO, TOJIKOBAHUE U IIPUMEHEHHE 11PaBa) M POJIU MIPUHIIUIIA ITPOIIOPLHOHAIBHO-
CTH JJIsl TApaHTUPOBAHMS M 3aIIUTHI ITPAB YEJIOBEKa, a TAKXKe JJIst 00ecIIeueHNsT BEepXOBEHCTBA IpaBa U feMokparnu. [logaepkuBaercst
POJIb MIPUHIIUIIA TTPOIIOPIMOHATIBHOCTH JJIsL 0TKa3a OT (hOPMAIMCTUUECKOTO TOHMMaHUs 3aKOHHOCTH. [0Ka3bpIBaeTCs 3HaYCHNE MIPUH-
LUIa IPONOPIMOHATBHOCTH JUIl HHCTUTYTOB MPSIMOM M ONOCPEOBAHHOM AEMOKpATHH.

KitroueBble c10Ba: MPUHINI MTPONOPHHOHAIFHOCTH, BEPXOBEHCTBO IIpaBa, IpaBa 4YeNIOBEKAa, IEMOKpATHs, MPAaBOBBIE (OPMBI
JeSITeIbHOCTH TOCYJapCTBa.

PRINCIPLE OF PROPORTIONALITY:
MULTIFUNCTIONALITY IN LEGAL SYSTEM (UKRAINIAN CASE)

Marina LUCHENKO,
Applicant at the Department of Administrative and Economic Law
of Zaporizhzhya National University

SUMMARY
The article is devoted to functions of the principle of proportionality in a national legal system. The author address the question
of functions of this principle in two aspects: (1) in the context of legal form of state activities (legislation, interpretation of law and
application of legal rules) and (2) the role of principle of proportionality in human rights protection and guarantying the rule of law and
democracy. It is also emphasized that the principle of proportionality prevents legal practitioners from formal perception of legality.

The author also demonstrates significance of the principle of proportionality for direct and indirect democracy.
Key words: principle of proportionality, the rule of law, human rights, democracy, legal forms of state activities.

IlocranoBka mnpoGiaeMsl. [IpuHImm
MIPOTIOPIIMOHATBHOCTH  SIBJISICTCS  BAYKHOM
COCTABILSIIOIIEH YKpanHCKOTO Tpasa. Mmest
MIPOTIOPIIMOHATEHOCTH  TOCYAAPCTBEHHOTO
BMelLLIaTeIbCTBA B [IpaBa YeJIOBEKa 3aJI0XKe-
Ha B pazaenax | u Il Konctutymmu Yipau-
Hel. B cT. 2 Konekca aqMUHHCTpaTHBHOTO
cynornpou3sBozcTBa Yipantsl (nanee — KAC
VKpauHbl) MPeIyCMaTpUBaeTCsl, YTO OLCH-
Ka PEICHU, JCHCTBUI U Oe3aesTeNbHO-
CTH CyOBEKTOB BIIACTHBIX IOJHOMOYUI
TIPOM3BOIATCSI aJIMUHUCTPATHBHBIMH
CyllaMd B TOM YHCIIE C Y9ETOM TPOTIOPITH-
OHAJILHOCTH TaKUX pELICHUH, AeUCTBUN
u Ge3nesTensHOCTH. TakuM 00paszoM, Teo-
peTHYecKoe UCCIIeJOBaHNe TIPHHITHIIA TIPO-
MOPLIMOHAIBHOCTH  COCTAaBILSIET  BAXKHYIO
3a7a4y IOpUINYECKON HayKHU.

AKTYyaJIbHOCTb TeMbl HCCJIe0BAHUS
TOATBEP)KIACTCS CTENEHbIO HEPaCKPhITO-
CTH 3aTParuBaeMoil B CTaTbe TEMbI, a IMEH-
HO (DYHKIIMOHAILHOTO HA3HAYCHUs IPUH-
LIUIIa TPOTIOPIIMOHATBHOCTH.

Cocrosinne ucciaenopanus. [lpun-
U TPOTIOPITOHATEHOCTA  HCCIEIYETCS

YYEHBIMUA-TEOPETUKAMH,  CIICTHATIICTAMHI
B c(hepe KOHCTUTYIIMOHHOTO, ITPOLIECCyab-
HOTO U eBpoIelickoro npasa. B acTHoCTH,
crienyer ynoMsiHyTh pabotsr M.EO. Anto-
HoBa, lO.I. bapabama, M.M. [ymsras,
10.0. EBrymok, JI.B. JIyuenxo, H.B. ITuca-
penko, C.II. Tlorpebmsika, T.M. Dymeit,
T. Xapwm, C.B. lleBuyka, I1. [llumanna,
b. IInoepa, A.YO. FOnkoBckoit u np. OmHo-
BPEMEHHO C ITHM, KaK Y€ OTMEYanoch,
YKa3aHHBIC aBTOpPHI AKLIEHTHPOBAHHO HE
paccMaTpUBarOT BOMPOC (DYHKITUIA PUHITH-
ra TPONOPIMOHANEHOCTH, YTO YKa3bIBACT
Ha HayJHYIO I1eI1ecCo00pa3sHOCTh pa3pador-
KU 9TOH NIPOOIIEMaTHKY.

Henbio m 3agaueil uccaeI0BAHUSA
SIBIISIETCSI PACCMOTPEHHE (QYHKIIMI ITPUHITH-
T1a TIPOTIOPIIUOHAIIBHOCTH B IBYX aCIIEKTax.
Bo-niepBbIX, peus OyaeT WATH O 3HAYCHUH
MPUHIMIA TPOMIOPLUOHAIBHOCTH TIPH OCY-
LIECTBIICHUH Pa3IMYHBIX IMPABOBBIX (HOpM
JIeATEeNbHOCTH TOCYAapcTBa. Bo-BTOpBIX,
MBI PACCMOTPUM pOJb MPUHIUIA TPO-
MOPIMOHATIBHOCTH ISl TapaHTHPOBAHUS
Y 3aIIUTHI TIPaB YeNIOBEKA, a TAKXKE IS 00e-

CIIEYEHHs] BEPXOBEHCTBA MPaBa U JJEMOKpa-
THU

H3ioikeHne OCHOBHOIO MaTepHaJia.
IMon ¢yHKIMSAMH  OOBIYHO  HMOHHUMAIOT
OCHOBHBIE 3a/1a41, KOTOPBIC BBIIIOIHSET TOT
WIM MHOHM IpenMeT WiM mponecc. B teo-
PHH IIpaBa NPUHATO T'OBOPHTH O (DYHKIMAX
OOIMX MPUHIIMIIOB IPaBa Kak 00 OCHOBHBIX
3a/1a4ax, KOTOpbIE MPUHIMIIBI BBIIOTHSIOT
B mpaBoBoOi cucteme [9, c. 247]. B nenom
TIPUHLIMIIBI TIPABA BKHBI IS TAKUX [IPABO-
BBIX ()OPM JESITEIEHOCTH TOCYIapCTBa, KaK
HOPMOTBOPYECTBO, TOJKOBAaHHUE 1 IPUMEHE-
HMeE 11paBa. B uacTHOCTH, PUHLMIIBI ITpaBa:

1. HampaBisior HOPMOTBOPYECTBO,
cocraBisisg (DyHIAMEHT, Ha KOTOPOM OCHO-
BBIBAIOTCSL OTPACIIM 1IpaBa U CHCTEMa IIpa-
Ba B IleJoM. [IpuHMMas 3aKOHBI U TOA3a-
KOHHBIE aKTbl, CyOBEKT HOPMOTBOPYECTBA
JIOJDKEH YYMTBIBAaTh COJEPIKaHHE NPUHIH-
OB IpaBa, BBICTYIAIOMIUX OPHEHTUPOM
JUISL PETYIISTUBHOM JIEATENBHOCTH, a TAKKe
TECTOM Ha COOTBETCTBHE IIPUHSATBIX HOP-
MAaTHUBHO-TIPABOBBIX aKTOB COJCPIKAHHIO
npaBa. VIMEHHO MO2TOMY HPHUHIMIBI PaBa
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3aHUMAIOT BaXKHOE MECTO B MPAKTHKE BbIC-
IIUX Cy/I0B OOLIEH FOPUCIUKIINK U KOHCTHU-
TYLIMOHHBIX CYJIOB.

2. IlpuHIMITBI TIOMOTAIOT TOJKOBAaTh
HOPMBI [1paBa, OHU 00PA3YIOT METOIOJIOTU-
YECKHe OCHOBBI I MHTEPIIPETalny Ipa-
BOBBIX HOPM, ITO3BOJIIOIINE COBMECTHTD
TOJIKOBaHNE KOHKPETHOTO PaBHIIa C COAEp-
JKaHWeM CHCTEMBI IpaBa B IejoM. VIMen-
HO C TOMOUIBIO TIPUHIUIIOB TIPaBa CYyIbH
W JIpyTve TpPaBONPUMEHUTEIN OCYIIIECT-
BIISTIOT TOJIKOBAaHHUE KOHKPETHBIX MPABHI Ha
OCHOBE LIEHHOCTEH 1 aKCHOM, MOJIOKEHHBIX
B OCHOBY IIPaBOBOM CHCTEMBI.

3. IIpuHuMOBI paBa BaKHBI B MPaBO-
MPUMEHEHUH, TaK KaK C UX TIOMOILIBIO IIPEeo-
JIOJIEBAIOTCSL KOJUTM3UHU U IIPOOEITBI B TIPaBe.
[IpuHIMIBI UCTIONB3YIOTCS TIPU MIPUMEHe-
HHUM aHAJOTHH IIpaBa, KOTOpasi MO3BOJISIET
PEIINTE OTIPEIENICHHBIH CIIOp B OTCYTCTBHE
YEeTKOH HOPMBI, perNIaMeHTHPYIOIIEeH ompe-
JIeJICHHBIE TPABOOTHOIIEHSI. B 9TOM cMbIC-
Jie CIeAyeT BECTH Pedb O HOPMAaTHBHOM
3HA4YEHNH MPUHIIMIIOB 11PaBa, TO €CTh O TOM,
YTO TPUHIMIIBI [IPaBa SBIAIOTCS Hauboee
a0CTPaKTHBIMK HOPMAaTHBHBIMU 00pa3oBa-
HHSIMM, Ha OCHOBE KOTOPBIX Cy/IbH PELIaloT
MPaBOBBIE CIOPBI, C YEM B 3HAUUTEIBLHOM
Mepe U CBs3aHa ujesl Cy[AeHCKOro HopMoT-
Bopuectsa [10]. [Ipu sToM npuHIHIIBE! Mpa-
Ba KaKk a0CTpaKkTHBIE OCHOBOIONATAIOIINE
IpaBWIa HMEIOT IIPEUMYIIECTBO TIepes
6oJ1ee KOHKpeTHbIMU HOopMamu [9, ¢. 229].

[IpyHIMIBI TakKe CO3MAIOT CBOETO
poma Kapkac Ul IIpaBONPHUMEHHTENEH,
OIPEJIEAOT PAMKH, B KOTOPOH JOIKEH
OBITh pellieH TOT WK uHo crop. Kiaccn-
YECKHM IIPUMEPOM 3/IeCh SBIISIETCS 4YacTb
2 cr. 19 Konctutyuuu YkpauHbl, COIIacCHO
KOTOpOI OpraHbl rOCyAapCTBEHHOW BIIACTH
U OpraHbl MECTHOTO CaMOYIIPaBICHUS, HX
JIOJDKHOCTHBIE JIULA O0sI3aHBI JCHCTBOBATH
TOJIBKO HAa OCHOBAHHH ¥ B TIPEZIEIIax MOJIHO-
MOUMH, KOTOpBIe mpeaycMoTpeHs! Kon-
CTUTYLIMEH U 3aKoHaMu YkpauHbl. Mcxons
W3 TPUHIMNA JeHCTBUS CyOBEKTOB BIacT-
HBIX TIOTHOMOYHH, TOJFKO Ha OCHOBAaHUH
U B IIpeZieNax MOJTHOMOYMIA, KOTOPBIE Mpe-
ycMoTpeHbl  KoHcTuTynmell M 3akoHamu,
Cy[ MOXET JaTh NMEPBUYHYIO OLEHKY JeH-
CTBUSIM TaKOTO CyObeKTa (HarpuMep, yCTa-
HOBHTb, YTO TaKHE JICUCTBHS MPOUCXOASAT
B IIpe/ieax WM BHE MPEIeTIOB 3aKOHA WITH
C HCIIONB30BAHMEM TIPOLEAYPHI, KOTOpast
3aKOHOM HE IPEeyCMOTPEHa, U T.11.).

[Mpuammn TIPOTIOPIMOHATEHOCTH,
C  ONpeNeleHHBIMH  OCOOCHHOCTSIMH,
BBINIOJIHSACT BCE YKa3aHHbIE (YHKIHH.
Bo-nepBbIx, moHNMaHue uzel Mmporopim-

OHAJILHOCTU BAaXKHO JUISI HOPMOTBOPUECKOH
JIEATENbHOCTH, TaK KaK 3TH WJAEH CTUMY-
JIMPYIOT TapJiaMeHTapHeB, pa3pabOTUHKOB
HOPMAaTUBHO-TIPABOBBIX aKTOB B OpraHax
UCIIOJHUTENIBHOM BIACTH, IPYIHX CyObeK-
TOB HOPMOTBOpUECTBA M30HPaTh HANMEHee
00peMEHUTENBHBIC U ACHCTBUTEIILHO HEO0-
XOANMBIE CHOCOOBI BMEIIATENILCTBA B TIpa-
Ba YaCTHBIX JHIL. BaXHBIM 371€Ch sIBIsieTCs
yIKe yIOMSHYTas! 3aKPEIUICHHOCTD TPUHITH-
nia ipornoproHabHOCTH B KAC YkpanHsl,
a TaKkKe aKTUBHOE MHCIIONB30BAHME ITOTO
npuniuna  KonctutynuonnsiM — Cynom
‘YKpauHbI, B TOM YUCJIE CO CChIIKOM Ha MpaK-
TuKy EBponerickoro cyzna mo npasam uesno-
Beka 1 Jlokian BeHenpaHckol KOMUCCUH O
BepxoBeHcTBe Mpasa 2011 1. [2] u cooTBeT-
CTBYIOILIME €r0 KPHTEPHH, pa3pabOTaHHbIC
B 2016 [4]. D10 OobecmeunBaer cobmone-
HHE CyOBbeKTaMH HOPMOTBOpUYECTBA Tpebo-
BaHWH TIPUHIMIA TIPOIIOPIIMOHATIEHOCTH,
MOCKOJIBKY aKThl HOPMOTBOPYECTBA MOTYT
OBITH 00)KAJIOBAHBI B 3aBUCHMOCTH OT CYOb-
€KTOB MX M3/IaHusl, B Cy[e KOHCTUTYIHOH-
HOM MM aIMUHUCTPATHBHOM FOPUCIUKIUN.

Bo-BTopsIX, MPUHIHMIT TPONOPLHOHAITb-
HOCTH CYILECTBEHEH IS TOJIKOBAHUSI HOPM
paBa, HAPHMEP, €CIIU U3 UX COIEPIKaHUs
BBITEKACT HECKOJIBKO PaBHBIM 00pa3oM BO3-
MOJKHBIX OTPAaHHYEHHI, KOTOpBIE MOTYT
OBbITH NPUMEHEHBI K YacTHOMY Jmiy. M3
MOIOOHBIX OTPAaHWYCHUH TTPAaBONPUMEHH-
TEJb B TAKOM CITydae JOJDKeH H30paTh Hav-
MeHee 0OpeMEeHUTENBHOE.

W B-TpeThHX, NPUHIMIT TIPOIOPIIHO-
HaJBHOCTH BaKEH TSl IPaBONPUMEHHTEb-
HOH JesTeNbHOCTH, B YaCTHOCTH IPABOCY-
Jst. [TpudeM ero 3HaueHHe NPOSIBISETCS] HE
TOJILKO B TOM, 4TO OH II03BOJISIET PEOJI0NIE-
BaTh MPOOEIbI B IIPaBe, HO U B TOM, YTO OH
COCTaBIISIET OHO W3 TPeOOBaHMIA, Mpeb-
SBIISIEMBIX K CyOBEKTYy BIACTHBIX IIOJIHO-
MOUHH, HE3aBHCHMO OT TOTO, HACKOJIBKO
MOJTHO 3aKOHOMATeNb YPETyIHpoBal €ro
TIOJTHOMOUS, a TaKKe TPOLEIypy HX OCYy-
iecTBIeHus. 1 31ech, KOHETHO, POJIb CY/IOB
AJIMPHHCTPATUBHON OPUCIHKIMN TPYIHO
MepEeOLeHUTh. XOTs B YKpauHE KOHCTHTY-
LIMOHHBIA HaJ30p, B TOM uucie U B cdhepe
COOJIIOZICHNST TIPAB YeJIOBEKA M OCHOBHBIX
cB0o0OI, OCyIIeCTBIIsIeT KOHCTUTYIHOHHBII
cyz, chepa ero KOMIETEHIMH PaclpoCcTpa-
HsIETCs TOJBKO Ha ITPaBOBbIE akThl Bepxos-
Hol Panbr Yikpaunel, [Ipesunenta Ykpaussl
n KabGrnnera MuHHCTpOB YKpauHbl, a KOJIH-
YEeCTBO PEIICHHH B TOJ] B MOCIECHUE TOBI
konebnercs ot matu (2015) o TpuHagUaTH
(2018), TO ecTh OXBaTHIBACT CPABHUTEIILHO
HEOOJBIION TIPOIEHT CIOpPOB, BO3HUKAIO-
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IMX MEXIY 4YEeJOBEKOM U TOCYJapCTBOM
(tipu 3TOM, pasymeercs, BaKHOCTh OpraHa
KOHCTUTYLIHOHHOHM IOPUCAUKIIUM ¥ 0OCO-
Oblii, OCHOBOIIOJIATAIONIUI XapaKTep 3THX
criopa CIOXKHO oTpuiarh). [lokazarensHo
Tarke, uto B Tedenue 2018 roga B YipanHe
TaK IOJHOLICHHO U HE 3apaboTall HHCTUTYT
KOHCTUTYIIMOHHOW JKaJloObI, TO ecTh KoH-
ctutyiioHHbEIM CynioM He OBUIO TIPHHSTO
HU OJTHOTO PEIICHHS 10 JKajo0e, HeCMOTPsI
Ha TO, YTO CyA IONy9aeT 3HAUYMTEIbHOE
KOJIMYECTBO TAKHX XKaJI00, @ B KOHCTUTYIIH-
OHHOM JIOKTPHHE KOHCTHTYLIMOHHAS KaJlo-
0a paccMmarpHBaeTCcst Kak BECOMBIH MPaBo-
3aLIUTHBIA MHCTpYyMeHT [1; 3; 7].

B cBoro ouepenb, aaMHUHUCTPATUBHbIE
CyAbl PacCMaTpUBAIOT CIOPHI, CBS3aHHbBIC
C OCYIIECTBICHHEM ITyOIMYHO-BIACTHBIX
[IOJIHOMOYUII OpPraHOB HCIIOJIHUTENIBHOMN
BJIACTH, MECTHOTO CaMOYIPaBICHUS, HX
JOJDKHOCTHBIX JIMI, JPYTMX HOCHTeNei
IyOIMYHO-BIACTHBIX MOJHOMOUMHA. MMen-
HO B JTOH cdepe TPOHMCXOIWUT ITOIABIS-
foliee  OOJBIIMHCTBO HApYLIGHWH IpaB
YeJI0BeKa B OTHOIIEHUSIX MEX/Ty YaCTHBIMHU
JIMI[AMH U TOCYJIApCTBOM U MIMEHHO B 3TOH
cdepe aAMUHUCTPATUBHBIMU CYJaMH OCY-
LIECTBIISIETCS €KEAHEBHAS 3alllUTa U BOC-
CTaHOBJICHHE IIpaB, CBOOOJ M 3aKOHHBIX
HUHTEPECOB (PU3UUYECKUX W FOPHIMICCKHUX
. [losToMy Hamiexkarnee npuMeHEHHE
TIPUHIIA TIPOTOPIIMOHATBHOCTH CyIaMi
AIIMAHHUCTPATUBHOHN IOPUCAVKIINH, ACTIONb-
30BaHHE MMM TIOTEHIMAlla TecTa Ha Ipo-
TOPIOHAIIBHOCTB CIIOCOOHO NMETH OTPOM-
HOE BIIMSIHME Ha 00eCredyeHHe 3aKOHHOCTH
U JPYyrMX COCTaBISIIOIIMX BEPXOBEHCTBA
npaBa B JESTEIBHOCTH CYOBEKTOB BIIACT-
HBIX TIOJIHOMOYHH.

Takum oOpa3oM, TOBOpsi O (YHKIH-
OHAJIbHOM HA3HAYEHWH TPUHLUNA TIpo-
TIOPIMOHAJIBHOCTH, MBI BBIACIIIN TIEp-
BBII ACHEKT 3TOT0 HA3HAYCHHS, a NMEHHO
OCHOBHBIC 33/1a4dM, KOTOPBIC BBITOIHSIET
TIPUHII TPOMIOPIMOHAIBHOCTH TIPU OCY-
LIECTBICHUM 0a30BBIX MPaBOBBIX (HOpM
JeTEFHOCTH TOCy1apcTBa. B To ke Bpemst
MIPUHLMIT  [IPOTNIOPLMOHAIBHOCTH € (DyHK-
LUOHAILHOM TOYKM 3pEHHS MOKHO pac-
CMaTpuBaTh U B HECKOJIBKO MHOM KITIOYE.
®dakTruecKku MPONOPIMOHATEHOCTh BBICTY-
naeT KpUTepHeM, KOTOPbIH aAMHHHCTpa-
TUBHBIM CyJl UCHOMB3yeT MpU MEPECMOTpe
PpElIeHuH, TeUCTBUI WK Oe3/1esITeTbHOCTH
CyOBeKTa BITaCTHBIX ITOJTHOMOYHH, CTAaBIIINX
TIPEIMETOM CIIOpa MEXKTY STHM CyOBEKTOM
7 (DUBUYECKUM WJIN IOPUIMYECKIM JIAIIOM.
COOTBETCTBEHHO, KPHTEPUH MPOIOPIH-
OHAJIFHOCTH  A/IMHHHCTPAaTHUBHBIX aKTOB
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HMMeeT OTHOLICHHEe K (PyHKIUsM 0OXalo-
BaHMSA B aJMUHHCTPAaTHMBHOM mnpase. [lo
mHenuto J[.B. JlyueHko, cremyer BecTH
pedb O 3HaYCHUH OOXKAJIOBAHUS VIS 3alllH-
ThI IIPAB YaCTHBIX JIMLI, BEPXOBEHCTBA [PaBa
u gemMokparui [5, c. 84]. Mcxons u3 storo,
[0 HAIIeMY MHEHHIO, MO)KHO TOBOPHUTBH O
(DyHKIIHOHAJIBHOM 3HAYCHHH MPOTOPIH-
OHAJBHOCTH KaK JJIEMEHTA CONCPIKaAHUS
00XKaJIOBaHUsI [Tl YKa3aHHBIX [PABOBBIX
LIEHHOCTEH.

ToBopst O 3HAUEHMM NpPUHLMUIA IIPO-
MOPLMOHAIBHOCTH U BEPXOBEHCTBA IIpa-
Ba, CTOUT OTMETHUM, YTO PEYb HJAET He
TOJIBKO 00 OTHOLIEHWSX LEJOro (Bepxo-
BEHCTBO IIpaBa) M €ro sjaeMeHTa (1po-
MOPLHMOHATIBHOCTE). BepXoBeHCTBO mpaBa
HE CBOAWTCS K Habopy TpeOOBaHMM, 3TO
U OIPENENICHHOE COCTOSHHE MPaBOBOM
U TIOMMTHYECKON CHUCTEMBI, ONpe/esICH-
HOE Ka4eCTBO IPABOIIOPSAKA, VIS IMOJY-
YEHHsI KOTOPOT'O BaXKHO, YTOOBI CY/IbI ITPH-
MEHSUTH PHHIMIT TPOMOPIHOHATEHOCTH.
B 3TOM CMBICIIE POJIB MPUHIMIIA TIPOTIOP-
LIMOHAJILHOCTU 3aKJIO4aeTcsi B TOM, YTO
OH BBICTYNaeT B KayecTBe 3PQeKTuBHOM
IOPUINYECKOW  TEXHUKH OrpaHHYCHUS
rOCY/apCTBEHHOT'O MIPOU3BOJIA M 3AILUTHI
YAaCTHBIX JIMIl OT YPE3MEpHON JHCKpe-
MM OpPraHOB TOCYIApCTBEHHOIl BiACTH
U MECTHOTO CaMOYIIPABICHUS U UX JOJIK-
HOCTHBIX JIUII.

Iepexomst K PacCMOTPEHHIO 3HAYCHHS
TMPOTIOPLIMOHATIBHOCTH JUIsl 3AIlUTHI T1paB,
cBOOOJ] ¥ 3aKOHHBIX HHTEPECOB YACTHBIX
JIMLL, CIeyeT OTMeTHTh cienyromee. I1po-
MOPLIMOHATIBHOCTD  SIBISICTCS. TEM  TECTOM,
KOTOpBIi OOECIeYnBaeT HE TOJIBKO 3aIlUTy
(yHIaMEHTAIBHBIX 1IPaB, HO M BCEX IIPaBo-
BBIX BO3MO)KHOCTEH, KOTOPBIMH HaJiensier-
cst usMYecKoe MM IOPHAMYECKOe JIMIIO.
B 9TOM CMBICIE TIPHHLIMIT TTPONOPLIHOHAIb-
HOCTH TpPUMEHSETCS HE TONBKO B cdepe
TpaBa YeN0BEKa, TO HE TONBKO HHCTUTYT
TOTO, YTO Ceifdac Ha3bIBAIOT IPABOM IIPaB
yenoBeka (¢ aHrt. Human rights law). /lan-
HBIA TPUHIIAI UMEET OTHOIICHHE KO BCEM
a/IMMHUCTPATHBHO-TIPABOBBIM ~ (MaTepHab-
HBIM U [POLIECCYANIbHBIM) OTHOLICHUSM, I7Ie
HMEET MECTO BMEIIATeNIbCTBO B IIPABOBBIC
BO3MOKHOCTH YaCTHBIX JULL. [IpuHImI npo-
MOPLIMOHAIBHOCTH  JIOJDKEH ~HPUMCHSTBCS
U KOIjla OpraH MECTHOTO CaMOYyNpPAaBJICHHUS
TIBITACTCSL BMELIATHCS B PEAH3ALMIO TIpa-
BA HA MHUPHOE COOpaHHE WM ITyOIMYHOE
KOJUIEKTHBHOE WCTIOBEIAHNE PEJINTHH, UTO,
KOHEYHO, KacaeTcst PyHIaMeHTaJIbHBIX 11paB,
HO TaKoKe ¥ KOIyia JIUIO OCTIapUBAET, HAIPH-
Mep, OTKa3 B BBIade ONpe/IeNICHHO CIIPaBKI

i Oe3zieficTBUE OpraHa BIIACTH, KOTOPBIH
JIOJDKEH MPHHATH HYXKHOE JIHILY PEeleHHe.

Kpome Toro, mpuHIMII POMOPLKO-
HAJBHOCTH SIBJISICTCS OTHUM U3 TeX Tpebo-
BaHMH, UCIIOIb30BaHNE KOTOPHIX TTO3BOJISIET
UCKIIIOYUTH  (DOPMAJIMCTHYECKOE ITTOHUMa-
HHME 3aKOHHOCTH. [IpHMEHeHHe Tecrta Ha
MIPOTIOPIMOHATEHOCTE  TTO3BOJISIET  CYABE
YBHAETH CBOIO POJb HE B HCKIIOUUTEIIH-
HO (OPMAIBHOM COOJIIOZICHUH 3aKOHA, a
HUMEHHO B 00ECIICUCHNH TPEIOCTABICHHBIX
JIMITY TIpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB.
VHbpiMu cioBaMH, COOMIO[IEHNE 3aKOHA HE
JIOJDKHO OBITh CaMOIIENIbIO U HE JIOJDKHO
TIPHBSI3bIBATHCS JIUIIb K OYKBE MOCIIEIHErO,
UTHOPUPYs LM TOTO WM HMHOTO 3aKOHA,
3a/1a4k, KOTOPbIE CTOSAT Iepel HOCHTEIs-
MH IyOIM4HOI BacTu U T.1. B cuity storo
Cy/bsl JIOJDKEGH MCIIONIb30BAaTh U TOJIKOBATh
3aKOH KaK MHCTPYMEHT, KOTOPBIH, MpekK/e
BCEro, HampaBleH Ha OOecreyeHHne Kak
MOKHO 00J1€€ IIIMPOKOTO TIOJISI CBOOOIBI JUISt
YacTHBIX JIMI[ M COAJaHCHPOBAHHOTO (TO
€CTb IPOHOPLHOHAIBLHOTO) BMEIIATEIbCTBA
B 3Ty CBOOO/IY CO CTOPOHBI TOCY/IapCTBa.

PaccmarpuBast 3Ha4YeHWE MPHHIMIIA
MPONOPLMOHAIBHOCTH [T IEMOKPATHH,
MBI UCXOJUM M3 TOTO, YTO IOJ JEMOKpa-
THEH TOHUMAIOT TOJMUTHYECKUN PEKHIM,
B KOTOpPOM OOECIIeYnBaeTCsi HapOIOBIIa-
CTHE U Ha TOM OCHOBAaHHHU T'apaHTHPYIOTCS
OCHOBHBIE TTPaBa, a JeSTEILHOCTH TOCyAap-
CTBA TIOAYMHEHA JAEMOKPATHYCCKUM TTPHH-
unam. COOTBETCTBEHHO, KaK yKa3bIBa
BBIJIAFOIIHICS OTCUCCTBEHHBIN CIICIIHAIICT
1o Teopuu femokparun M.B. LIBuk, nemo-
kparust umeeT Tpu opmbl: (1) codmonerne
1 oOecrieueHne paB YeioBeka; (2) nesrenb-
HOCTb IIPaBUTEIHCTBA (B IIUPOKOM CMBICIIC)
Ha JEMOKpPaTUYeCKUX Hadanax; (3) mpsmast
1 orocpesioBaHHas JeMokparus [8, c. 198].
DTOT MOAXOA MOJIEPKAH U B KOHCTUTYIIHU-
OHHOM [1], M aAMUHUCTPATHBHO-TIPABOBOI
mreparype [6].

Vnes  mpONOPILMOHAIBHOCTH — HMe-
eT 3HAYCHHUE VISl KAKIOH M3 ATHX (HOpM.
O pomu TpOTOpPIMOHATIEHOCTH B o0ecrie-
YEHUM IPAB YeJIOBEKa ObLIO CKAa3aHO BBILIE.
[TpuHIMI TPONIOPLMOHAIBHOCTH SBIIACTCS
OIHUM M3 COIEp)KaTeNIbHBIX TPeOOBaHMI
K JICATEIbHOCTH OpraHoB IyOJIMYHOTO
YIPABICHUS M, COOTBETCTBEHHO, CIIyXKHUT
rapaHTHed W Uil JPYTHX JIeMOKpaTH4e-
CKMX MPHHLUIIOB (OTKPBITOCTh U MPO3pay-
HOCTb OPTaHOB BJIACTH, HX ITOJ0TYCTHOCTD
u T.1.). Bosee Toro, mpruMeHeHne MpHHIUIIA
MIPOTIOPIMOHATIEHOCTH  TIO3BOJISIET  CyAaM
obecrieunBarh 3TH TPeOOBAHUS B KOHKpET-
HBIX MMPABOOTHOIICHHUSIX, a HE HA YPOBHE

a0CTPAKTHBIX MOJIOKEHNH 3aKOHA, a 3HAYMT,
aJIMUHHCTPATHBHBIE CY/IBI B JIeJIaX O CHOpax
MEXK1y YaCTHBIMH JIMIIAMHU U TOCYIapCTBOM
JICCTBYIOT HE TOJIBKO KaK MPaBO3AILUTHBIN
MHCTHTYT, HO U KaK CTPXH JIEMOKDATHH.
HakoHell, C WCMONB30BaHUEM KpPHTEPHs
HPONOPLMOHAIBHOCTH JIOJDKHO OLICHHBATh-
Csl 3aKOHONATENBCTBO B c(epe BBHIOOPOB
U peepeHIyMOB, a TaKKe COOTBETCTBY-
Ollasi  QMHUHHCTPATHBHAS IIPABOIPHUME-
HHTEIbHAS TIPAKTHKA U PEIICHUS OPraHOB
OIOCPE/IOBAaHHON JIEMOKPATHH TIEPBUYHOTO
U BTOPUYHOIO MPEACTaBUTEIIbCTBA. Peub
UJIET KaKk 00 OpraHax NEpBUYHOIO Tpel-
CTABUTENIbCTBA, HAIpPUMEpP, OOXKAIOBaHUE
MH/IMBU/TYaJIbHO-TIPABOBbIX ~ akToB  [Ipe-
suneHta U IlapmameHTa, MPaBOBBIX aKTOB
MECTHBIX COBETOB, TaK M 00 OpraHax BTO-
PHUYHOTO TIPEICTABUTENBCTBA, KOTIA aMHU-
HHCTpPATHUBHBIC CY/Ibl PACCMATPHUBAIOT UCKH
nporiB KaOuHeTta MHUHHCTPOB YKpauHBbI,
LCHTPAJIbHBIX ¥ MECTHBIX OPIaHOB HCIIOJ-
HHTEIIbHOM BIACTH, OpraHoB, cHOpMHpO-
BAHHBIX MECTHBIMH COBETAMH, U T.II.

BoiBogbl. Takum oOpaszoM, (QyHKIHO-
HAJIPHOE Ha3HAYEHHE IPHHIMIA TIPOIOp-
LIMOHAJILHOCTH HE CJIEyeT paccMarpvBaTh
HCKJIIOYUTEIIEHO B PAMKAX TPAJAMLIHOHHOTO
MOHUMaHUsT (QYHKIUE OOUMX MPHHIM-
OB TIpaBa. BakHbIM SBJISETCS BBIIEICHUE
MHOTO acriekTa (yHKIMOHAIBHOCTH MPHH-
[MIa TPONOPIHOHATIEHOCTH, a WMEHHO
€ro 3HaYeHMs VISl 3alUThI TPaB, CBOOOJ
1 3aKOHHBIX HHTEPECOB YaCTHBIX JIULI, BCTY-
MAKNMX B OTHOIICHHS C TOCYIapCTBOM,
obecrieueHys1 BEPXOBEHCTBA 11paBa U JIeMO-
kparud. [loHMMaHWe NOMU(YHKIMOHAIb-
HOCTH TIPUHIMIA HPONOPIMOHAIBHOCTH
MOMOTaeT, Ha Hall B3IV, JIy4YIle TOHSATH
€ro IPaBOBYIO IPUPOLY.
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INPUOCTAHOBJIEHHUE TPYJIOBBIX
MMPABOOTHOINEHW B TPOEKTE
TPYJOBOI'O KOAEKCA YKPANHBI

Baagucaas BOJIBIHEIL,
JIOKTOP FOPUANYECKHUX HAyK,
npodeccop kadeapsl TPYI0BOTO MpaBa U MpaBa COLUAILHOrO 00eCIeueHH s
Kuesckoro HanpoHanbHOro yHuBepcurera iMeHn Tapaca [lleBuenko
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AHHOTALIUSA

B crarse ananusupyrorcst Hopmbl npoekta TK Ykpaunsl B nocneaneil pefakiuu ot
2017 roga o MpUOCTAHOBICHUM JCHCTBUS TPYAOBOrO J0rOBOpa. YKa3zaHa HEAOCTATOY-
HOCTB IIPAaBOBOTO PETYJIMPOBAHUS TAKOTO MPHUOCTAHOBIICHHS, TIOCKOJIBKY 3HAYNTEIbHAS
4acTh BONPOCOB OCTallach HEYPEryJIMPOBAaHHOW, YTO HA MPAKTHUKE IPHUBEIET K Hapy-
IICHUSAM TPYJOBBIX IpaB paOoTHHKOB. [IprBo/st B mpumep onblT MoOJIOBbI B JaHHOM
HarpasJIeHUH, cHOpMyITHPOBAH P/ MPEITIOKEHNAN M0 YCOBEPIIIEHCTBOBAHUIO MOJIOXKE-
uuii npoexra TK Yipaunst

KiroueBblie ci10Ba: nproCTaHOBICHUE [TPABOOTHOLICHUH, pedopma 3aKOHOAATEIIb-
CTBa, TPYZOBOMH JIOTOBOP, TPYIOBHIE TPABOOTHOLIEHHUS, PAOOTHHUK.

DEPLOYMENT OF LABOR LAW IN THE PROJECT
OF THE LABOR CODE OF UKRAINE

Vladislav VOLYNETS,
Doctor of Law, Professor of the Department of Labor Law and Social Security Law of
Kyiv National Taras Shevchenko University

SUMMARY
The article analyzes the norms of draft Labour Code of Ukraine in the latest edition
of 2017 on the labour contract suspension. It was pointed out that there is lack of legal
regulation of such a suspension, as the large part of questions remained unadjusted,
which would lead to the employees’ labour rights invasion on practice. Citing as an
example the experience of Moldova in this direction, the range of proposals according

the draft Labour Code of Ukraine regulations improvement has been formulated.
Key words: legal relationship suspension, review of legislation, labour contract,

labour legal relationship, employee

IlocranoBka npodJjeMbl. 3akoHO-
MEPHBIM CIIECTBHEM COLMAIBbHO-IKOHO-
MHYECKUX, ITOJMTHYECKUX U KYJIBTYPHBIX
KPH3HUCHBIX SIBICHMH B COBPEMEHHOM
VYKpanHe MO)KHO CUUTATh BO3SHUKHOBEHHE
JIBYX TPYII PABHOCIIOXKHBIX U COI[ATIBHO
3HAYMMBIX TPOOJIEM: TaJieHne MPOU3BO/I-
cTBa, yMmenbluaroumiee BBII, u cBs3aH-
HBIE C OTHM HETaTHBHBIE SKOHOMHUYECKHE
SBJICHUS, B YAaCTHOCTH MH(IIALMSA HalU-
OHAJILHOW BaJIIOThI; CHI)KCHHE COLUAIIb-
HOI 6e3011aCHOCTH, TO €CTh yrpo3a Mac-
COBOM 0e3paboTuIbl, MaJeHUE YPOBHS
JKM3HHM, OOHMIIAHME M JIIOMIICHU3ALUS
HACEJICHUS, YTO COBOKYITHO ITPE/ICTABIISET
co00# cephE3Hyr0 yrpo3y uis CTaOHIIb-
HOT'O CYILIECTBOBAaHUs OOILIECTBA, KPHMH-
HAJIN3UPYS €T0 U YCYryOmsis KpHU3HCHBIC
SIBJICHUS, B TOM YHCJIE€ Ha PBIHKE TpyJa
[1, c. 3741, 45]. TpynoBoe mpaBo BIOJI-
HE crocoOHO BHECTH CBOM BKJIAJ B JIENIO

pelieHus yKa3aHHBIX 3aj1ad, C OJAHOMN
CTOPOHBI, 1O MOABEMY TPOM3BOJCTBA H,
CJI/IOBATENIbHO, OOJIErdyeHuIo  (UHAH-
COBOM Harpy3ku Ha paboTonarenei, a
C APYroil CTOPOHBI — IO NPEAOTBpaIle-
HHUIO MaccOBOH 0e3paboTHIIbI U JaIbHEH-
mero oOHUIAaHUS HaceneHus. st aToro
HEOOXOMMO CO3/1aHHE TaKUX IPaBOBBIX
MEXaHHM3MOB, KOTOpBIE IPEAOTBpALIATN
Obl MM CMSTYay HETaTUBHBIC ITOCIEN-
CTBUSl KpHM3MCA, HPEXkKJIE BCEro MOTEpPIO
pabotsl u 3apabotka [2, c. 56, 57]. Tako-
BBIM HHCTPYMEHTOM, O€3yCJIIOBHO, MOX-
HO Ha3BaTh NPHOCTAHOBIECHUE TPYIOBBIX
MIPaBOOTHOILICHHIA.

OIHAaKo 10 CErOTHAIIHETO JTHS B Aeii-
CTBYIOLIEM TPYIOBOM 3aKOHOJATEIbCTBE
VYKpanHBl 0CTaTCsl HEYPETYINPOBAHHBIM
BOMIPOC TIPHOCTAHOBJIICHUS TPYAOBOTO
JIOTOBOpPA, HECMOTPSI Ha TO, YTO B IPAKTH-
YECKOH JIeHCTBUTEILHOCTH, a OCOOCHHO
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B [1€PHOJ] 0COOBIX KPU3UCHBIX NPOLIECCOB,
MIPOUCXOSAIINX Ha PBIHKE TPy/a, paboTo-
JaTelid OueHb 4acTo mpuberaror K (ax-
THYECKOMY ~«IIPUOCTAHOBJICHUIO»  TPY-
JIOBOTO JIOrOBOpPA, MPEXkKJE BCEr0 B BHIC
HEOIUTAaYMBAEMOr0 OTIyCKa Ha Heompe-
JIeNEHHBIA cpoK. BHe coOMHeHus1, ucob-
30BaHne paboTomaTesiMu (aKTHIECKOTO
«TIPHOCTAHOBJIEHUS» TPYIOBOTO JOTOBO-
pa 1Mo coOCTBEHHOMY YCMOTPEHHUIO 00y-
CJIOBIIUBAET CEphE3HOE HApYIICHUE TPY-
JIOBBIX ITIPaB M HHTEPECOB PAaOOTHHUKOB.
C uenpl0 pelieHHs JAHHOW IMPOOIEeMBI
B IIpoekTe TpyaoBOro Kojaexkca YKpauHbI
[3] Obuta mpeanmpuHATA MOMBITKA Ype-
I'YJAMpOBaTh BONPOC IPHOCTAHOBIICHUS
TPYIOBBIX TpaBooTHoeHud. [Ipu sToM
JOCTAaTOYHOCTb COOTBETCTBYIOMIUX IIPO-
eKTHBIX HOPM IIeJIeCO00pa3HO BBISICHUTD,
aHammupys ux B cere HopM TK Pecrmy-
omuku ModoBa [4], T. €. TaKoro ke, Kak
1 YKpaunHa, MOCTCOBETCKOTO rOCyIapcTBa,
KOTOpO€, B OTIIMYUE OT HAIIETO rocyaap-
cTBa, yXKe 00JaJaeT AJIMTEIbHBIM OIbI-
TOM 3aKOHOJATEIbHOTO DEryJIupOBaHUS
uccienyemMoit npooiembl.

AHanu3 MOCHEIHUX HCCIeT0BaHHUH.
[IpHOCTaHOBICHUIO  TPYIOBBIX PAaBO-
OTHOILICHUH O4YEeHb MHOTO BHHUMAaHHS
YACISUIOCH  3apYOC)KHBIMH  YYCHBIMH
(B 9aCTHOCTH, POCCHHCKHMH YYEHBIMH,
B CBSI3U C TEM, YTO B TPYIOBOM 3aKO-
HopmarenbctBe PO Ttakas Qopma Tpy-
JOBBIX OTHOIIEGHWH YK€ HEKOTOpoe
Bpems npexnycmorpeHa): A.M. Arysa-
pos, JL.IO. Byrpos, M.A. Bumnsxosa,
B.I". I'me6oB, M.A. [Ipauyk, }O.B. 3aiines,
T.A. U36uenosa, M.B. Kosuna, O.C. Jleo-
HoB,A.Hypraunosa,A.I'Ilamynos,3.1. Xaku-
MoB, A.A. Lenumes u 1p. B ykpaunckoit
HayKe JIaHHBIIl BONPOC IOJAHMMAJICS
B paborax SI.B. CumyruHoii. Opnaxo
KOMIUICKCHBIX HCCIICIOBAHUH B JAHHOM
HaIpaBJIeHNH ITOKa He MMPOBOAMIOCE. Tem
Oonee, MOTHATHIA BONPOC HE HCCIIENO-
BaJIcsl B KOHTEKCTEe pe(opMBI TPyZOBOTO
3aKOHOJATENLCTBA B YKpawHe, NPHHU-
Mas BO BHUMaHME IPOEKT yKPaWHCKOIO
KOZU(DUIIMPOBAHHOIO 3aKOHOJATEIBHOIO
aKTa O TPyA€ B aKTyaJbHOW PEIaKIHH, a
TAK)Ke OIBIT IPABOBOTO PEryIUPOBAHUS
COOTBETCTBYIOIIETO BOINPOCA TPYAOBBIM
3aKOHOJATEIbCTBOM MOJIIOBBI.

Takum 00pa3oM, LENbIO CTAThU SBIIS-
eTcs aHauu3 HOpM Tmpoekta TpymoBoro
KOJCKCa YKpauHbI O PEryJIHpPOBaHUHN
MIPUOCTAHOBJICHUSI TPYAOBBIX IPABOOT-
HOIIICHUI Ha IPEIMET MX JJOCTaTOYHOCTH,
COOTBETCTBHSI TPEOOBaHMSIM BpPEMEHH,

MPUHIMIIAM PBIHKA, a TaKke obecrede-
HUSI IPaB PabOTHUKOB.

H310:keHe 0CHOBHOIO MaTepHaJia.
He BbI3bIBaeT COMHEHHUII TOT (AaKT, YTO
BaXHEWIIEH COCTABISAIOLUIEH TPYIOBBIX
MIPABOOTHOIICHUI! SIBIIIETCS 00S3aHHOCTD
ofHOW cropoHbl (paboromarens) o0e-
CHEYNUTh JPYTYI0 CTOPOHY (paOOTHHKA)
paboToi, a TaKKe OINIATHTbH 3Ty paboTy
B COOTBETCTBUH ¢ €€ 00bEMOM, Kaue-
CTBOM W 3asBJICHHON KBajH(uKamei.
B cnienmanbHO# uTeparype odpamaercst
BHUMaHHUE Ha TO, YTO Oiarojgapsi IMEHHO
STUM COCTAaBJIAIOLIUM M 3aKIHOYAIOTCS
TPYIOBbIE TOTOBOPHI, 0€3 HUX COOTBET-
CTBYIOLIME OTHOLICHUS JIUIICHBI CMBICIIA.
Bwmecte ¢ TeM TpymoBoii JOroBOp mpen-
cTaBIsieT CcOOOH COIALIEHHEe MEXIy
paboOTHHKOM U paboTOAATENIEM, 3AKITFOUas
KOTOpOE, OHH COINIACyIOTCS CIJIEOBATHh
TPYZOBOMY 3aKOHOIATEILCTBY,
SIM MHAWBUIYaJILHOTO TPYAOBOTO M KOJI-
JIEKTUBHOTO J0roBopa. COOTBETCTBEHHO,
3aKJIIOYEHUE TPYJOBOIO J10r0BOpa — 3TO
OCHOBaHUE Ui pacHpOCTPAaHEHHs Ha
paboTHHKA OOIIEro U CIEIHUATBHOTO TPY-
JIOBOTO 3aKOHOJATENIbCTBA, a TAKXKE BO3-
HUKHOBEHHS JIPYT'HX MPaBOOTHOLICHUH,
HEMOCPEICTBEHHO CBS3aHHBIX C TPYIO-
BbIMU. [Ipu 3TOM, Kak OTMEUAIOT YUEHBIE,
B OTEUECTBEHHOH CHCTEMe IIpaBa Tpajau-
LIMOHHO TPYAOBOW JIOTOBOpP paccMaTpu-
Bajicsl B TPEX CTaamsX (Ipolexypax) ero
IIPaBOBOTO PETYIHPOBAHUS: 3aKIIOUCHUS,
W3MEeHeHUsT W mpekpamieHus. OnHaxo
B OOJIBLIIMHCTBE MPABOBBIX CUCTEM CyIIle-
CTBYET 3aKOHOJATENIbHOE 3aKperieHue
emé OJHOro MPaBOBOTO SIBJICHUSA — IpPU-
OCTaHOBJICHUS IEHCTBHS TPYAOBOTO JIOTO-
Bopa [5, c. 319; 6, c. 146]. Cornacumest
B OTOM acIieKTe C TE€M, YTO THIIOTETHYe-
CKH MOXKHO IIPUOCTAHOBUTH JIFOOYIO JIesi-
TENBHOCTh, BKJIIOYAs W IOPHIMYECKYIO,
B JF000M MOMEHT BpPEMEHH TIO0 Pa3HOO-
OpazHbIM ocHOBaHMAM. OHAKO, KaK IOJI-
mevaer O.M. XakuMoB, HAaKOILJICHHBIH
B paMKaxX IOPHIMYECKON MPAKTHUKU OIBIT
CBUJETEIBCTBYET O TOM, UTO OTEJIbHbIE
BUJBI JICHCTBUNA M JIEATEIILHOCTU MOTYT
OBITh TONBKO TPEKpaIleHbl, IPyrHe —
KaK MpeKpalleHbl, TaK U MPUOCTAHOBIIEC-
HBI, TPEThU — OTJIIOKEHBI WJIA TPEPBAHBI
Ha KOPOTKHHA TPOMEKYTOK BpPEMEHH, a
HEKOTOpbIE JICHCTBHS, AaKThl TPEOyIOT
HCKITIOYNTENIFHO OTMEHBI. [Ipu aTOM mpu-
OCTAHOBJICHHE TPYAOBBIX IPABOOTHOIIIE-
HUI B MHOKECTBE CpEJICTB IIPABOBOTO
pearupoBaHus (Ha T€ WIN WHBIE Oapbepbl
B pabore MexaHW3Ma JEHCTBHS IIpaBa)

yCII0BU-

BBINOJIHSIET 0COOYI0 (PYHKIMIO 3alUTHO-
0 Xapakrtepa, 103BOJIsIsE COKOHOMHTB Ipa-
BOBBIE PECYpChl, MUHUMHU3HPOBATh PUCKH

JANbHEHIIEro  yXyIIICHUS  CUTYyaluu
U yBEJIMYCHUS KOJIMYECTBA MIIM KayecTBa
HETaTHBHBIX IOCIEICTBHI HapyLICHHs
mpasa [7, c. 49].

[lpyanMas BO BHUMAaHHWE BaXXHOCTh
MPABOBOTO  PEryIMpOBaHUS  BOMpPOCA
MIPUOCTAHOBIICHNSI TPYJIOBBIX IIPABOOT-
HoureHn#, apropamu mnpoekta TK Vkpa-
WHbl  NPEAYyCMAaTpPUBACTCSL  OTHACIbHAs
miaBa  «[IpuocraHoBiIEHHE — TPYHOBBIX
otHouleHni. OTCTpaHeHHe OT PadoTHI».
B cT. 69 yka3aHHOro 3aKOHOIIPOEKTA OIpe-
JIEIACTCS, YTO IOJ| MOHATHEM «IIPHUOCTa-
HOBJICHHE TPYJOBBIX OTHOLICHHUID» Clle/y-
€T HOHHMAaThb BPEMEHHOE OCBOOOMKICHHE
paboTomarens oT oOs3aHHOCTH obecre-
gpBaTh pabOTHHKA PabOTON M BpeMEHHOE
0CBOOOXKIEHHE PaOOTHHKA OT OOs3aHHO-
CTH BBINOIHAT pabOTy 110 3aKIFOUEHHOMY
TpynoBoMy norosopy. IIpu 3tom npema-
raeTcsi y4uThIBaTh cleayrouee: 1) mpu-
OCTAaHOBJICHHE JCHCTBUS TPYIOBOIO JI0T0-
BOpa He BIEYET 3a cOOOH NpeKpalleHus
TPYAOBBIX OTHOIICHHH; 2) Ha BECh IEPHOL
NPHOCTAHOBIICHHS JCHCTBUSL TPYILOBOIO
JIOroBOpa IpaBa M 00A3aHHOCTH CTOPOH,
KpPOME YKa3aHHBIX BBIIIE, IMPOJOIKAIOT
JIeHCTBOBATh, €CJIM NHOE HE MIPEyCMOTpe-
HO TPYIOBBIM 3aKOHOZATEIbCTBOM, KO-
JIEKTUBHBIM WJIM TPYHOBBIM JIOTOBOPOM;
3) 3a pabOTHUKOM Ha BCE BpeMsl IPUOCTa-
HOBJICHHS JCHCTBUS TPYIOBOTO JOTOBOPA
coxpaHsercs (MOJHOCTBIO MJIM YaCTUYHO)
3apa0oTHAs IUIaTa WM JKE BBIILIAYMBACT-
Csl KOMIIGHCAllMs B TOPSJKE U CIy4dasx,
ycraHoBieHHbIX npoektoM TK Ykpaunsl,
3aKOHOM, KOJUICKTHBHBIM HWJIM TPYIOBBIM
JIOTOBOPOM.

CrenoBaresibHO,  CIEAyeT  COIIa-
CUTBCSI C TEM, YTO IO CMBICIYy IMPOEKTa
TpynoBoro kozmekca YKpauHbI IPHOCTa-
HOBJICHHE TPYHOBOTO JOTOBOpa XapakTe-
pu3yeTcs TeM, YTO TPYAOBbIC 00sS3aHHO-
CTH pabOTHHKOM HE BBITIOJHSIOTCS, B TO
KE BpEeMs TPYJOBbIE IPABOOTHOLICHHS
HE MPEeKpaIlatoTCsi, TPYIOBOH JOTOBOP
HE pacTopraercs, a JHIIb NPHOCTAHAB-
JMBAeT CBOE NCHCTBHE B 4acTU OTAEINb-
HBIX IIPpaB U O00S3aHHOCTEH €ro CTOPOH
[8, c. 111-112]. [Tomumo 3TOTO, BaX]KHO
0o0paTuTh BHHUMaHHE Ha TO, YTO yKa3aH-
HBIM 3aKOHOIPOEKTOM TAaKXKe OIpeens-
I0TCSI (PUKCHPOBaHHBIE M HE(PUKCHPOBAH-
HBIE CPOKH IIPHOCTAHOBICHUS IEHCTBHS
TpynoBoro jorosopa. Ilpumepom Quk-
CHPOBAHHOTO CPOKa IPHOCTaHOBICHHS
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JICUCTBUSL TPYHOBOIO JOrOBOpa MOXHO
CUWTaTh CIy4ail NMPUOCTAHOBICHUS TPY-
JIOBBIX OTHOILIECHUH BCIEICTBHE OTCYT-
cTBUs paboTHHMKa Ha pabore u uHDOP-
MallKl O MPUYUHAX TAKOTO OTCYTCTBHS
(IIpaBOOTHOIICHUSI IPUOCTAHABINBAIOTCS
Ha CPOK /0 ABYX Mecses). Heduxcu-
POBaHHBIC CPOKH HANPSIMYIO 3aBHCST OT
CpOKa IPOJOJKUTEIBHOCTU — JIEHCTBHUI
U COOBITH, SIBISIOLIMXCS OCHOBAaHHUEM
JUISl TIPUOCTAHOBIICHHSI TPYIOBBIX MPABO-
orHomenui. K npumepy, B ciryyae UCmoi-
HEHUst paOOTHUKOM TOCYIApCTBEHHBIX
WIN OOLIECTBEHHBIX 00S3aHHOCTEH CPOK
JIEUCTBUS IOTOBOPA MPUOCTAHABIMBACTCS
Ha BCE BpPEMs BBINOJIHEHUS PAOOTHUKOM
COOTBETCTBYIOIIMX O0si3aHHOCTEH (110
AQHAJIOTHYHOMY  METOAY  OHPEeIsIOT-
Csi CPOKH IPUOCTAHOBIICHUS ACHCTBHSA
TPYJOBOTO IOTOBOPA TaKXKe B CIIydasx:
rovcka pabOTHHKOM JApyroi paboThI 1o
JIOTOBOPEHHOCTH ¢ paboTomareneM; IpH-
MEHEHHS K pabOTHHKY MEpbI IIPECEUCHHUS,
HCKITFOYAIOIeH BO3MOMKHOCTb BBINOJIHE-
HHUA MM PaboThl; OTCTpaHEHHUs PabOTHU-
Ka OT palboThl; 00yueHHsT pabOTHHKA IO
HAIPaBICHUIO PadOTOAATEIIs; 3aKOHHOM
3a0acTOBKH, €CIM PaOOTHUK Y4acCTBYeT
B TaKoil 3a0acTOBKe, B MOpPSAKE, MPeIyC-
MOTPEHHOM 3aKOHOM; NPH3bIBa pabOTHU-
Ka Ha BOCHHYIO CIIY)KOY H T.II).

HecMmoTps Ha TO, 4TO 0003HAYCHHYIO
HOBauUi mpoekra TpyaoBOro Kkojaekca
YKpauHbI MOYKHO CUHTATh JICHCTBUTEIILHO
MPOrPECCHBHOM, MPaBOBOE PEryIHpOBa-
HHE NPUOCTAHOBIICHUS TPYIOBBIX MPaBO-
OTHOLLIECHUH TI0 3aKOHOIPOEKTY SBISET-
Csl OYEBMJIHO HENOCTaTOYHbIM. JlaHHas
MO3UIMS  apryMEHTUpPYeTCs HaJIu4ueM
CIIEYIOIIUX TPOOIeM:

1. ITpuymHBI TPUOCTAHOBIEHUS TPY-
JIOBBIX TPABOOTHOLICHUH OO0YCIIOBJICHBI
JCUCTBUSIMU U MHTEpecaMu pabOTHHKA,
HECMOTpSI Ha TOT (aKT, 4TO B MPHOCTA-
HOBJICHUH JICHCTBUSI TPYIOBOTO JOr0OBOPA
MOryT OBITh 3aHHTEPECOBaHbI M PaboTO-
JIATeN MO PAAy OOBEKTHBHBIX MPHYHH.
SIBHBIM ymymenueMm npoekta TK Yipa-
MHbI MOXKHO CUHMTAaTh TO, YTO IPELyCMO-
TPEHHBIH IEpeYeHb CIly4yaeB, KOTOpbIC
00yCJIOBIMBAIOT IPUOCTAHOBJIECHHE TPY-
JIOBOT'O JIOTOBOPA, HE yYUTHIBAIOT BO3MOJK-
HOCTb COOTBETCTBYIOIETO HPHOCTAHOB-
JICHUS 110 MPUYMHAM: TEXHOJIOTHYECKOTO
(PeKOHCTPYKIHUS [TPOU3BOJICTBA; BHEJpE-
HHE HOBBIX TEXHOJIOTHH Ha MPEANPUSITHH
U T. JI.) ¥ TEXHUYECKOTO (OCYIIECTBICHHE
peMoHTa 000pYIOBaHMS, a TAKXKE 3aMCHA
WIH K€ MOJCPHH3AIHsS 000pyI0BaHHS

Ha NPENpUATHH) XapaKTepa; OpraHu-
3aIIMOHHOTO Xapaktepa (peopraHusarus
CTPYKTYPHBIX TOJpa3AeleHui Npennpu-
STUS; CIUSIHAE U MOIVIOIIEHHUE MPEeAIpU-
ATUS U T. [1.); 9KOHOMUYECKOTO XapakTepa
(HeraTMBHOE BIHSHUE KPU3UCHBIX SIBIIE-
HUM, HEMNOCPEICTBEHHO  KaCaIOIIUXCS
NPEANIPUATHS; DKOHOMHUYECKH TSDKENOE
MaTeprabHOE TIOJIOKEHUE TTPEITIPHATHS,
KOTOPOE BO3MOYKHO HCIIPAaBUTH B TOM YHC-
e TMyTéM TPHOCTAHOBICHHS TPYIOBBIX
MIPaBOOTHOLIEHUH, HaPHUMEpP, CPOKOM 10
JIBYX MECSILEB; KPUTHUECKOE CHHIKECHUS
YPOBHSI CIIPOCa Ha yCIIyT'H W/WIIN MPOIyK-
LUIO U T.JI.).

Jns  cpaBHEHHS MOXXHO PaccMo-
TPETh, B YaCTHOCTH, aHAJOTUYHBIE TTOJIO-
s)keHust TpynoBoro kojgexca MoioBBI,
B cT. 80 KOTOPOTO PETYAMPYETCS BOMPOC
TEXHHYECKOTO IPOCTOS  MPEINPHITHS
(T. e. BpEMEHHOH HEBO3MOXXHOCTH IIpO-
JOJDKCHUSI  TPENIPUSATHEM WIH  €ro
CTPYKTYPHBIM TIOZIPa3JeNICHHEM IPOU3-
BOJICTBEHHOH JIEATENIBHOCTH 10 OOBEK-
TUBHBIM 9KOHOMHYECKHM HPHYMHAM).
JlaHHOI HOpMOW MOJIJJaBCKUM 3aKOHO-
JaresieM TpelycMaTpUBaeTCs, 4YTO BO
BpEMsl TEXHHUYECKOTO MPOCTOs (POAOII-
JKUTENBHOCTh JTOTO NPOCTOSI HE MOXKET
MPEBBIIIATh IIECTH MECSIEB B TEUCHHE
KaJICHIAPHOTO To/1a) paOOTHUKU HAXOMAT-
Csl B PacHOpsDKEHUH paboTomaTeNs, ¢ TeM
9TOOBI OH MMET BO3MOXKHOCTBH B JII000€
BpEeMsl pacIopsiIUTECS O BO30OHOBIIE-
HUH JiesiTenbHOCTH. [Ipr 5TOM Ha repnox
TEXHUYECKOTO IPOCTOsl PAOOTHUKH T10JTY-
YaloT nocobue B pa3mepe He MeHee 75%
OCHOBHOI1 3apa0OTHOM TIJIaThI, 32 UCKIIIO-
YEHUEM HEKOTOPBIX CIIydyaeB, MPEdyCMo-
tpennbix Kopmekcom. Takxe yka3aHHOUN
Hopmoir TK MongoBel 3akpermisieTcs
MPaBWIO, B COOTBETCTBUU C KOTOPHIM
HOPSI0K BBITIOJIHEHUS Pa0OTHUKAMHU 00s1-
3aHHOCTH HAXOAUTHCS B PACHOPSDKEHUH
paboTozares, a Tak)Ke KOHKPETHBII pa3-
Mep IOTy9aeMOro MU MOCOOUS B IEPUOL
TEXHHYECKOTO ITPOCTOSI YCTAHABIUBAIOTCS
NPHUKA30M (PACHOPSIKCHUEM, pEIIeHHEM,
MOCTAHOBJICHUEM) paboTOIATE, KOJUICK-
TUBHBIM TPYJOBBIM JOTOBOPOM U KOJUIEK-
TUBHBIMU COITIAIIEHHUSIMU.

Ilonmaraem, 4TO M3IOXKEHHAs JIOTHKa
YperyIupoBaHus 0003HaYeHHOTO BOMPO-
ca MOXET ObITh IPUMEHHMMA M B HPOCKTE
TK Vkpaunsl B yacTH HOPM O HpHOCTa-
HOBJICHHHM TPYAOBBIX MPABOOTHOIICHUH
10 TIPUYMHAM SKOHOMHUYECKOTO, TEXHUUE-
CKOT'0, TEXHOJIOTHYECKOTO ¥ OpTaHHM3aIlH-
OHHOTO XapaxTepa.
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2. IIpoektrom TK Vkpaunsl He
B JIOCTaTOYHOM Mepe yperyaupoBaHa
BO3MOXHOCTb ~ IIPHOCTAHOBJICHHA TPY-
JIOBBIX IPABOOTHOUICHUH II0 JOTOBO-
PEHHOCTH CTOPOH OSTHX OTHOLICHWH, a
TaKXKe M0 WHHUIMATHUBE OJHOH M3 CTOPOH
9TUX OTHOWICHUH. IlpuHuMas BO BHUMa-
Hue cT.cT. 77 u 78 TK MonaoBel, MOXHO
MTOCYNUTATh CEPbE3HBIM YITyIIEHUEM IIPO-
exkra TK VYkpaunsl orcyrcTBue Cilienyro-
WX CTaTei:

1) «lIpuocTaHoBneHne JAEHCTBHUS
HHJIMBUYaJIBHOTO TPYJIOBOIO JOTOBO-
pa 1o COIIAIICHHUIO CTOPOH», B KOTOPOI
JOJDKHO 3aKpeIUIAThCS NPaBUIO O BO3-
MOXXHOCTH TIPUOCTAHOBJICHUS TPYIOBBIX
MIPAaBOOTHOLIEHUH MO CONIALICHHIO CTO-
pon. Takoe cornameHue o0053aTeIbHO
JOJDKHO 3aKJII0YaThCsl B MUCHMEHHOI
¢dopme 3a 30 aHEH 10 MPUOCTAHOBJICHUS
COOTBETCTBYIOIIMX  IIPAaBOOTHOUICHHUI.
[IpuHUMast BO BHUIMaHHE OTIBIT IIPABOBOTO
perynupoBaHus JaHHOTO Borpoca B Mor-
JIOBE, TPENOIOKHUM, YTO IO COIVallle-
HUIO CTOPOH TPYJOBBIE PABOOTHOLICHUS
MOXXHO HPHOCTAHOBHUTH I10 CJIEIYIOIUM
MIPUYUHAM: [IPEIOCTaBICHHE OTITyCKa 0e3
COXpaHeHMs1 3apabOTHOM IIaThl HA CPOK
6omee 30 KaJeHAAPHBIX IHEH; MPOXOK-
JICHHE Kypca NpodecCHOHAIBHOW MOJ-
TOTOBKH MJIM CTaXXMPOBKU C OTPBIBOM OT
paboThel Ha cpok Oonee 60 KaleHIAPHBIX
JHEH; TEeXHUYEeCKUIl NpOCTOH; yxon 3a
OO0JIEHBIM peOEHKOM B BO3PACTE JI0 ICCATH
JIeT; yXoX 3a peOEHKOM C OTpaHHYCHHBI-
MH BO3MOXXHOCTSIMH; OTKOMaH/INPOBAaHUE;
110 MHBIM IIPUYUHAM, TPEAYCMOTPEHHBIM
3aKOHAMH YKpauHbI,

2) «lIpuocranoBneHue AeUCTBUS
MHJIMBUYaJIbHOTO TPYJIOBOIO JIOTOBO-
pa N0 MHMIMATHBE OJHOH U3 CTOPOHY,
KOTOpast 3aKperuisiiia Obl CIHCOK CIIy4aes,
Korma paOOTHUK WM ke paboromareib
MTOJTHOMOYHBI HMHHUIIMUPOBATh IPHOCTA-
HOBJICHNE AEHCTBHS TPYZOBOTO JOTOBOPA.
B gactHOCTH, II€7I€CO00pA3HO 3aKPEIHTH,
YTO pabOTOATENIh MOXKET IPHOCTAHOBUTH
TPY/LOBbIE NPABOOTHOLICHHS B CIIydasx:
CIIy’k€OHOT0 pacciie/lOBaHusl, IPOBOJIH-
MOTO B COOTBETCTBHH C TPEOOBAHHAMHU
TK Vkpaunbel (Ha Bpemsi CiIy:KeOHOTO
paccieioBaHus1); OTKOMaHAMPOBaHUs (Ha
COOTBETCTBYIOIIUH CPOK). B TO ke Bpemst
pabOTHHK (KaK 3TO YKe MPEayCMOTPEHO
B npoekTte TK VYkpausbl) q0mKeH UMETh
MpaBO MHUIMMPOBATH MPHOCTAHOBICHUE
TPYIOBBIX MPABOOTHOUIEHUH B CIEIYIO-
[IUX CITydasix: OTITYCK 110 yXOJy 3a peO&H-
KOM B BO3pacTe 10 HIECTH JIET, OTITyCK
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10 yXoay 3a OOJIbHBIM YJICHOM CEMbH
MIPOJIOIKUTENBHOCTBIO JIO OJHOTO TOZa
COITIACHO MEJHMLMHCKOMY 3aK/II0UEHHUIO;
MIPOXOXKACHHUE Kypca MPpodhecCHOHAIBHOM
MOATOTOBKM BHE MPEANPUSATHS; 3aHITHE
BBIOOPHOI! TOJHKHOCTH B OpraHe myOuny-
HOW BIaCTH, NPO(ecCHOHATBLHOTO COI03a
WM TIaTPOHATa; HEeBBIIUIATA FUIH YacTHU-
Hasl BBIIIaTa, HE MEHee ABYX MeCsIeB
ToApsi/L, 3apabOTHOM TUIATHI WM APYTHX
00s13aTeNBbHBIX IIJIaTeKeH; HEeyIOBIETBO-
pUTENBHBIE YCIIOBHS OXPaHbI 3[0POBbS
n 0e30MacHOCTH TPyZAd; MO WHBIM IIPU-
yuHaM, npeaycMoTpeHHbiM TK YkpauHsl.

Ko Bcemy mpouemy, He BBI3BIBAET
COMHEHHI  11e11ec000pa3HOCTh  3aKpe-
mieHus B mpoekte Komekca oTnenbHOM
HOPMBI O MPHUOCTAHOBICHUN JEHCTBUS
HWHINBUYaJbHOTO TPYJOBOTO JIOTOBOPA
1Mo 0OCTOSATENECTBAM, HE 3aBHCSIIUM OT
BOJIM CTOPOH, K KOTOPBIM CJIEIyeT OTHO-
CHUTB: OTITYCK 110 OEPEMEHHOCTH U POJIaM;
0O0JIe3Hb WIIM TpaBMa; KapaHTHH; PU3BIB
Ha CPOYHYIO BOEHHYIO, COKpAILEHHYIO
BOCHHYIO WJIM TPaXKIAHCKYIO CiyxOy;
(opc-MakopHBIE 00CTOATENbCTBA, TOJ-
TBEPKAEHHbIE B YCTAHOBIEHHOM IOPSA-
Ke, He BJIEKYIIUE IPEKPAIIEeHHs TPYJOBBIX
OTHOILICHUH; HampaBleHUE B CyAcOHYIO
HWHCTAHIMIO YTOJIOBHOTO Jiela O COBep-
IICHUH PaOOTHWKOM YTOJIOBHOTO IIPaBO-
HapyIIeHUsI, HECOBMECTHMOTO C BBINOJI-
HseMOH paboToH, — [0 BCTYIUICHHS
B 3aKOHHYIO CHJIy Cy/IeOHOTO pelIeHUS;
YCTQHOBJIGHHE MEIUIIMHCKUM 3aKIIIove-
HUEM TPOTHBOIOKA3aHHUM, HCKIIIOYAl0-
IIMX BO3MOKHOCTb BBINOJIHEHUS paboTBhI,
yKa3aHHOU B MHAMBUAYAILHOM TPYLOBOM
JIOrOBOpE; TpeOOBaHHE KOHTPOJIBHBIX HIIH
NIPAaBOOXPAHUTENBHBIX OPraHOB B COOT-
BETCTBUU C JEHCTBYIOIIM 3aKOHOATEIb-
CTBOM; YCTAHOBJIEHHUE Ha ONpeNeIEHHBIN
CPOK CTETIEHH OTPAaHHYCHUS BO3MOXKHO-
CTell BCIEACTBHE HECYACTHOTO CITydast Ha
MIPOM3BOJICTBE WM IPOQECCHOHATEHOTO
3a00eBaHus T.11.

3. OtcyTcTBHE HOPMBI O MOpSAIKE
odopmiIeHHs TPHOCTAHOBIECHHUA  JEH-
CTBUSI ~ TPYIOBBIX  IPABOOTHOILECHHUI.
Hu B npoexre TK VYkpauHbl, HU B Aeid-
creyromieM TK MomnnoBsl He mpemyc-
MaTpHUBAeTCA MOPSIOK OCYLIECTBICHUS
MPUOCTAHOBJICHUSI JEHCTBUSI TPYAOBOTO
JIOTOBOpa, YTO OOYCIIOBIHBACT pPa3po3-
HEHHOCTb COOTBETCTBYIOIIEH NPaKTHUKH.
K Ttomy e, BakHO 0OpaTHTh BHHMA-
HUE Ha TO, YTO BKHEUIINM DIIEMEHTOM
MIPUOCTAHOBJICHUSI TPYAOBBIX IPABOOT-
HOIICHUI SBJSIETCSl TIPHOCTAHOBJIICHUE

UCIIOJIHEHUS! PAOOTHUKOM COOCTBEHHOM
TpynoBoil ¢dyHkumu (T. e. paboThl 1O
OINpe/ieNIEHHON  JOJDKHOCTH  COIVIACHO
LITaTHOMY — pachucaHuio; mpodeccuu,
CHEHAIBHOCTH, C yKa3aHHeM KBalu(du-
KaI[iM; KOHKPETHOTO BHAA MOPYYEHHOI
pabotHuKy paboTsI [9, c. 63]), HO TOIBKO
HETIOCPE/ICTBEHHO K JTOMY CaMO TIPHO-
CTaHOBJICHHE HE CIIyeT CBOANTH: TPHO-
CTaHOBJICHHE MHBIX MIPaB ¥ 00s13aHHOCTEH
paboTHuKa M paboTomarens JOKHO
OIIPE/ICIIATHCS CUTYAIlMOHHO B 3aBUCHUMO-
CTH OT BHJA IPUOCTAHOBJICHHS TPYLOBO-
ro soroBopa. COOTBETCTBEHHO, B IIPOEKTE
TK VYkpaunbl 10/DKHA OBITH 3aKperuieHa
BO3MOXXHOCTb Pa3HbIX NPHOCTAHOBICHUM
TPY/ZOBOTO JIOTOBOpa, BKJIIOYAs Clydait
¢ 0COOBIM COIVIAIICHUEM CTOPOH TPYHO-
BOTO JOTOBOPA O TOM, 4TO IIPHU HATUIUH
0OCTOSITENIECTB, MPEMATCTBYIOMNX HOP-
MQJIEHOMY OCYIIECTBICHHIO MMEIOIIUXCS
WH/IMBUIYalbHBIX TPYIOBBIX OTHOIIIC-
HUH, TPYJOBOW JOTOBOP BPEMEHHO MpH-
OCTaHABIIMBACTCS, HANpUMeEp, IyTEM
IpeJlocTaBiIeHuss pabOTHUKY — OTITIyCKa
0e3 coxpaHeHUs 3apabOTHOM IUIATHI.
[Ipu >TOM NPONOIKUTEIBHOCTD OTITYCKa
JIOJKHA ONPEJIENIATHCS COIIAIIeHHEM CTO-
pon. B uwactHoctu, A.I. IlamynoB cmpa-
BEAJIMBO TIOJIATACT, YTO JOKyMEHTAJIbHOE
oopmiieHHE TpeATaraeMoro BapUaHTa
MIPUOCTAHOBIEHHUS TPYAOBOTO JIOTOBOPA
JIOJKHO 3aKJIFOYAThCS B CIEIYIOLIEM:

1) paGoTHHK 1 paboToaTelb IPH BO3-
HUKHOBEHHH BHE 3aBHCHUMOCTH OT BOJIH
CTOPOH OOCTOATEINBCTB, IPEMATCTBYIO-
KX TPOAOJDKCHUIO HMHAMBHUIYaJIbHBIX
TPY/OBBIX OTHOLIECHHH, 3aKJIIOYAIOT MTUCh-
MEHHOE COIVIAIlIeHHEe O NPHOCTAHOBICHUH
TPY/OBOTO JIOTOBOPA, B KOTOPOM JOJIKHbI
OTOBApUBATHCS: TEPHOJ] MPUOCTAHOBIIC-
HHUS PaOOTHHKOM TpPYyIOBOW (YHKLMH, a
TaK)KE HHBIE YCIIOBHS OTHOCHTEIIFHO MPH-
OCTaHOBJICHHSA OCYIIECTBIEHHUs paboT-
HUKOM M paboTonmareneM Ipyrux IIpaB
u obsi3aHHOCTEH. OJHAKO, CYUTAEM, YTO
CPOK TIPHOCTAHOBIICHHSI HE JTOJDKEH Mpe-
BBIIIATh OOLIEro IepHoja CyIIecTBOBA-
HUS TIPUYMHBI IPHOCTAHOBICHUS, T. €.
3TOT CPOK HE MOXET JUIMThCSA JOJIbIIe
CYIECTBOBaHUS ~ OOCTOSITENBCTB, —Ipe-
ISTCTBYIOMINX HPOIODKEHHUIO TPYIOBBIX
OTHOIICHUI;

2) Ha OCHOBAHUH COTJIAIICHHs pabo-
TOZATeNh 3AaET MPHKa3 (PacIopsKEHHE)
00 yKa3aHHOM IPHUOCTAHOBIECHUH TpY-
JIOBBIX TIPABOOTHOIICHUH, HO HE TO3Ke
TpEX paboumnx AHEH TOcie 3aKITIOYEeHUS
cornanieHus. B ciydae eciu mpy BO3HUK-

IUX BHE 3aBUCHMOCTH OT BOJH CTOPOH
00CTOSITENILCTBAX, IPEMATCTBYOIIHX I1PO-
JIOJDKEHUIO WHJMBUAYaIbHBIX TPYIOBBIX
OTHOILICHU, pabOTHUK U paboTomaTesb
B TeYeHHE TPEX MECALEB HE 3AKIIOYHMIN
TaKOTrO COIVIAMICHUsI, TPYOBOH JOTOBOP
npekpamtaercs [10, c. 220].

BoiBoabl. [loapiToknBas Bce BBIIIE-
W3JIOKEHHOE, 3aKpeIIeHHe B IIPOEKTe
TpynoBoro komekca YKpauHBI HOPMEI O
BO3MO)KHOCTH TIPHOCTAHOBJICHUS JeH-
CTBUSL TpPYHOBOIO JIOTOBOpA HpEJCTaB-
JsleTCs MO3MTHBHOM HOBaIMeH, KoTopas
Oyner crocoOHa B HEOOXOIMMOH Mepe
3alIUTUTh TIpaBa PabOTHUKOB M PabOToO-
narejeil B KPU3MCHbIE MOMEHTHI Tede-
HUSL TPaBOBBIX OTHOLIeHHH. Bwmecte
C TEM, YYHTBIBAsl OIIBIT IIPABOBOTO PEry-
JUPOBAHHS IMPUOCTAHOBICHUS  TPY/IO-
BBIX OTHOWICHHH B WHOM ITOCTCOBETCKOM
rocymapctBe — Pecmybmuke Mommo-
Ba, CIeIyeT INPH3HATh, YTO IPOEKTHEIC
HOPMBI O TPHOCTAHOBJICHUH TPYHOBBIX
MPaBOOTHOIIEHUH B VYKpauHe SBIAIOTCS
HEJOCTaTOYHBIMH M, COOTBETCTBEHHO,
TpeOyIoT cepb&3Hoil nopadboTku. IIpexne
BCEro, ClIeyeT YTOUHUTb CIIMCOK 00CTO-
SATENBCTB, NPEMATCTBYIOUIUX IPOJIOIDKE-
HHIO TPY/IOBBIX OTHOIICHUIT M SIBIISOIMX-
csi OOBEKTHBHBIMU OOCTOSITENILCTBAMH,
TpeOyIOIMMH TIPHOCTAHOBICHUS COOT-
BETCTBYIOmMX oTHomeHnd. K Tomy ke,
BO)XHBIM Oy/IeT TakKe 3aKperuTh B IIPO-
exkte Komekca BUIBI IMPHOCTAHOBICHUS
TPY/ZIOBBIX TIPABOOTHOIICHHUH, MOPSIOK
MPUOCTAHOBIICHUS IEHCTBHSA TPYIOBOTO
JIOrOBOPA, a TAKXKE Pean3alui BO3ZMOXK-
HOCTH IIPOAJICHHS CPOKa MPHUOCTAHOBIIE-
HUS IEUCTBUS 3TOTO I0TOBOPA.
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CPABHUTEJBHASA XAPAKTEPUCTHUKA
MEP IPUHYIAUTEJBHOI'O UCITOJIHEHHUA
11O 3BAKOHOAATEJBCTBY
OPAHIIUU U YKPANHBI

Aunexceii BOPOHBKO,
acIUpaHT Kadeapbl TEOPHU M HCTOPHH TOCYapCTBa U TpaBa
Yuusepcurera Kopons [lanuna,
aziBokar, pykoBoaurens «fOpuanueckas pupma «APMO»

AHHOTALIUA

B crarbe ocyiiecTBisieTcs CpaBHUTENNbHAS XapaKTEPUCTHKA UCIIOTHUTEIHLHOTO TIPO-
M3BOJICTBA B YKpaWHE U MPOLEIYPhl TPAXKIAHCKOTO BBINOIHEHHsT BO DpaHIMU, KOTO-
pBIe SBISIOTCSl TOKJECTBEHHBIMU TOHATHSAMH. B paMKkax IaHHOTO MpOIeccyaabHOTO
JIEHCTBHSI TIPOUCXOIUT OCYHIECTBICHHE Mep MPUHYIAUTENbHOro ucmoineHus. Ocoboe
BHUMaHHE YJIEJSETCS MPAaBOBOMY PEryJHPOBAHHIO HPOLEAYpPHl PO3bICKA MMYILECTBA,
SIBJIIIOLIETOCs COCTABIIAIONICH €BPONECICKOM MPAKTUKK IPa)KIaHCKOIo npouecca. Yka-
3BIBACTCS, YTO KaK BO DpaHINM, TaK H B YKparHEe OCHOBHBIM MEPONPUSTHEM MTPUHYIH-
TEJILHOTO MCIIOJTHEHUSI SIBJISIETCS HAJIOXKEHHE apecTa Ha MMYIIECTBO JO0JDKHUKA. B To ke
BpeMsI TOAYEPKUBAETCS, YTO HOHATHE Mep MPUHYIUTEIEHOTO UCTIOTHEHHS i HAJIOXKSHHUS
apecta Bo OpaHIUU pacCMATPUBAIOT KaK CHHOHUMBI, TIPHYEM (QpaHIly3CKOe 3aKOHOIa-
TEJILCTBO HE COACPIKUT NePEUHsT OCHOBAHHUH [UTSl KX IPUMEHEHHSI, HU MIEPEYHs Mep IpH-
HYIUTEIBHOTO HcnonmHeHHs. OCyIIecTBIsIeTCS aBTOPCKUH BBIBOA, UTO KaKk B YKpauHe,
Tak U B0 DpaHIMK BO3MOXHOCTh BO3HMKHOBEHUSI HCIIOJIHUTEIHHOTO MPOM3BOJCTBA
3aBUCHT OT BOJIM B3BICKATEIIS, & OCHOBHBIM MEPOIPUSITHEM MPUHYIUTEIHHOTO UCTIOTHE-
HUS ABJIsIeTCs apecT. OCHOBHBIM OTIIMYMEM MEXTy 00€HMMHU CTpaHaMHU SBIISETCS TO, YTO
B0 OpaHIINK MEPOTIPHUSTHE BIIOTHEHHSI OMPEAEISIETCS B3bICKATENIeM, B TO BPEMsI KaK B
Ykpause — cyaom.

KnioueBble ci10Ba: HCTIONHUTENEHOE MPOW3BOJCTBO, MPUHYAUTEIHHOE HCIONHE-
HUE, apeCT, PO3BICK UMYIIECTBA, B3bICKATENb, HMYIIECTBO.

COMPARATIVE CHARACTERISTICS OF MEASURES
OF FORCED EXECUTION UNDER
THE LAWS OF FRANCE AND UKRAINE

Aleksey VORONKO,
Postgraduate Student of the Department of Theory and History of State and Law
of the King Danylo University, Lawyer, Head of the Law Firm “ARIO”

SUMMARY

The article provides a comparative description of the enforcement proceedings in
Ukraine and the procedure of civil execution in France, which are identical concepts.
Under this procedural action, enforcement measures are being taken. Particular attention
is paid to the legal regulation of the procedure for searching for property, which is an
integral part of European civil procedure. It is stated that, as in France, as in Ukraine, the
main measure of compulsory execution is the imposition of arrest on the property of the
debtor. At the same time, it is emphasized that the concept of measures of compulsory
execution and the imposition of arrest in France is considered synonymous, and French
law does not contain a list of the grounds for their application, nor a list of measures
of compulsory execution. The author’s conclusion is made that, both in Ukraine and
in France, the possibility of the enforcement proceedings depends on the will of the
recoveree, and the main measure of the enforcement is arrest. The main difference
between the two countries is that in France the recoveree, while in Ukraine by the court
determines the implementation measure.

Key words: enforcement proceedings, compulsory execution, arrest, property
search, recoveree, property.

IMocranoBka mnpodsembl. B rpax-
JIAHCKMX JIelaX CJIOBO  «HMCIOJHEHHE»
03HAYaeT OCYIIECTBIEHHE WM peajn3a-

U0  TOJDKHUKOM onpe):[eneHHoﬁ T1aThI
U UMCCT LECJIbIO YAOBJICTBOPCHUC Tpe60-
BaHMI B3bICKaressl. Kak Toibko JOJDKHUK
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SIBIISIETCS.  BBIHY)KACHHBIM  BBITIONHATH
peLIeHUs ONpPEeeIeHHOr0 aKTa WM Bep-
HYTh JOII, pe4b YK€ HAET O NPUHYIHU-
TENbHOM HUCIOJHEHUHU. [lpuararensHoe
CIIPUHYAUTETBHOEY SIBISETCS TPOTUBOIIO-
JIOKHBIM [0 3HAYCHHUIO K CIIOBY «I00pO-
BOJIBHOEY. [IpUHYIUTEIBHBIM SIBISICTCSI
TO, YTO HaBSA3aHO Yepe3 CHITY JIHIA, BEIIECH
nmm  obcrositenbeTB.  [lelicTBue, MaHepa
WCTIOHCHUSI WIT pPeaji3allii BbIMOJHE-
HHS SIBISIFOTCS TIPUHYANUTEIBHBIMU TIOTO-
MY, 9TO OHH €CTh HaBSI3aHHBIMH JIOJDKHUKY.

B oOmiem, MbI MOXEM OIpEIEIUTD,
YTO HOPMBI, KAaCAIOIIUECs MPUHYIUTEIb-
HOTO HCIIOJHCHHS, BKIIIOYAlOT COBO-
KyITHOCTb CpPEJICTB M MeEp HCIOIHCHUS,
Onaromapsi KOTOPBIM OJIHO JIUIIO MOXKET
3aCTaBUTh JPYroe K HUCIOJHEHUIO CBOHMX
00513aTeNIbCTB, MOATBEPIKACHHBIX periie-
HUEM Cyla, Win 00s3aTh €ro B JPYIHX
(bopmax BBIOIHHUTH CBOIO 00SI3aHHOCTb.

[Iponenypa HCHONHUTENBEHOTO TIPO-
W3BOJCTBA B VYKpawWHE W TIpOIExypa
IPaXJaHCKOTO BBIONHEHHsT BO DpaHnm
SIBJIIFOTCS.  TOXKJICCTBEHHBIMU  ITOHSTHS-
MU M TPAJUIHOHHO pa3[elieHbl Ha [BE
COCTaBJISIIONINE, 8 IMEHHO UMEETCSI B BULY
Mepbl TMPUHYAUTEIBHOTO HCIOIHECHUS,
onu xe «mesures d’exécution» Bo dpan-
[UH, ¥ MEPbI 00ECIIEUNTETHHOTO XapaKTe-
pa — «mesures conservatoires». B To ke
BpEeMs, YYHTHIBasi EBPOIMEHCKOE MPaBO
U TIOAJCPIKHBAs MO3UINIO (PpaHIly3CcKOro
yueHsoro I. TlasiHa, Ham KaxeTcs HeoOXo-
JIMMBIM BBECTH B PabOTEe TPETHIO COCTaB-
JISIOIIYI0 HCIIOJTHUTENBEHOTO TTPOU3BOJI-
CTBa — PO3BICK HMYyIIeCTBa («mesures
d’investigations patrimoniales») [7, p. 10],
YTO M CTAaHOBUT HAYYHYIO aKTyaJbHOCTb
HCCIICIOBAHUSI.

Cocrosinue mucciaenosanusi. Cpe-
M YKPAHHCKUX Y4YeHbIX oOmblT Dpan-
mud B cdepe OCYHIECTBICHHS IPO-
lIeCCyalIbHBIX  JIEMCTBHUM,  CBSI3aHHBIX
C H3BIATHEM CPEACTB JOJDKHHMKA, HE
nccnenyercs. OOmue TeopeTHueckue
CBEJIEHHWS O XapakTepe M CO/ep)KaHue
poOIeMBbl MOKHO MOYEPITHYThH U3 HCCIIe-
JOBaHHUY (PpaHIly3CKHX MPOLIECCYATUCTOB
P. Kabpunaka, I. Koymesa, /. JleGiio,
I'. ITastna 1 apyrux.

Llesb1o U 3a/1a4eii CTATbU SBIISCTCS:

— PACKpBITh OCOOCHHOCTH MPUHY/IHU-
TEJIBHOTO WMCITOJHCHHSI COITACHO 3aKOHO-
narenbctBy Opannuu;

— ONpEIENUTh MEPhl TPHHYIUTEIb-
HOTO WCIIOJHEHUs, KOTOpBIE COBepIa-
IOTCS B COOTBETCTBHU C TIPaKIaHCKUM
npaBoM DpaHium;

— YCTaHOBHTH BXHOCTH MPOLIEAYPHI
PO3bICKa UMYIIIECTBA KaK BA)KHOW COCTaB-
JISIOINEH  MCIIOJHUTEIBHOTO MPOU3BOJI-
CTBA.

H3n0:keHne 0CHOBHOIO MaTepuaJa.
[IpremMbl  BBIOJHEHHS  MPEIIONIATAIOT
HETOCPE/ICTBCHHYIO Ppealu3aiuio Cy0ob-
EKTHBHBIX MAaTepPHAJbHBIX IIPaB, KOTO-
pble OMpe/esieHbl B HCHOIHHUTEIBHOM
nokymenTe. Bo @paniuu Hanbosee pac-
MPOCTPAHEHHBIMH CPEJICTBAMH MPUHY/IHU-
TEJIBHOTO WCIIOJMHEHHS SIBISIETCS apecT
0aHKOBCKOI'O cueTra «saisie-attributiony,
apecT-mpoJaxka JBHKUMOIO HUMYIIECTBA
«saisie-vente des biens mobiliery». Tumuu-
HBIM [IPUMEPOM JAPYTUX CIIOCOOOB OKa3a-
HUSI TaBIICHUS HA JTOJDKHKUKA BO DpaHium
SIBISIETCSL  «astreinte», Oojee moAPOOHO
pedb 0 KOTOPOM MbI OyJieM BECTH HUXKE.
®panny3ckuid uccienosarens . Ilasu
npeajiaraeT OTHECTH «astreinte» K CIIO-
cobaM JT0OPOBOJILHOTO, «ITOJFOOO0BHOTOY
BbITIONTHEHUA [7, ¢. 310].

Mepsl 00ecnednTeIFHOTO XapaKkTepa
(«mesures conservatoires»), Kak BHUJIHO
13 Ha3BaHUS, UMEIOT CBOUM IPEIMETOM
3alIUTUTh TpaBa ¥ UHTEPEChl B3bICKaTe-
e, 00eCIeurB EIOCTHBIA COCTaB UMY-
[ecTBa JODKHUKA.

Mepbl PUHYIUTEIHHOTO HCIIOIHE-
HUSL PEUICHUH SBIIIOTCS  CPEICTBAME
BBITOJHEHUS] B OTHOIICHHH OIPEIeIeH-
HOTO 00sI3aTeNIbCTBA, CO3A0T BO3MOK-
HOCTb JIUIsl B3BICKATEIISI 110 TIPHHYKICHHIO
MOJNYYHTh €r0 BBITIOIHEHHE HIIH PEaTi30-
BaTh CBOE MPABO M, KaK Pe3ysbTar, MoJy-
YHUTH 3a/I0JDKCHHOE.

CpencrtBa NPUHYIUTENBHOTO HCIOJN-
HEHHsI COCTABISIIOT CYTh HCIIOJHEHUS
U BBIXOJAT 3 MPEIeIbl «Mep JaBICHU,
KOTOpbIE HMEIOT [ENIbI0  «HAITyTaTh)
MOJDKHHUKA JJISL TOTO, YTOOBI MOOYIUTH
OIUIaTUTh CBOHM poiar. bnaromaps cpen-
CTBAM TMPHUHYJAUTEIHHOTO HCIIOTHEHUSI
B3bICKaTellb IOJYYUT MPEAMET CBOECH
3aJI0JDKCHHOCTH WM YIUIaTy TOTO, YTO
eMy I0JkHBI. [TpuMeHeHHe CpeCTB MpH-
HYIUTEIBHOTO HCIIOJNIHEHUS  SIBIISICTCS
3aBEpLICHUEM JUINTEIBHOM IPOIEIyPbl
4yepe3 psiji OPUTHHAIBHBIX aKTOB, yCTa-
HABIIUBAIOLIMX MpaBa ¥ OO0SI3aHHOCTH
CTOPOH U MPOLEAYP, HAYaThIX CYAcOHbI-
MH CEKIIMOHHBIMHU PEIICHUSIMHU, KOTOPHIS
MO3BOJISAT O0ECIEeYnTh KOHKPETHYIO pea-
TU3aIuio mpasa [6, c. 245].

To €CTh TIPUCMBI BBIITOJTHCHUA
HAIIpaBJICHHBIC Ha BBIIIOJHCHHUE Tpe-
OoBaHUI B3bICKATCJIA, KOTOPBIC IIOA-

TBEPIKACHBI B YCTAHOBJICHHOM 3aKOHOM

nopsiike. Bo dpannuu npoueaypsl rpax-

JTAHCKOTO  BhIMONHEHUs  («procédures
civiles d’exécutiony) SIBISIOTCS TOXJIe-
CTBEHHBIM IIOHATHEM C MEpPaMH IPUHY-
JIUTENILHOTO MCIOJHEHHS W TECHO CBS-
3aHBl C TPHUHIUIAMH HCIIOIHUTEIEHOTO
MIPOM3BOJICTBA, KOTOPHIE OMpEAEIEHBI B
CT. CT. 2284 n 2285 I'pask 1aHCKOTO KOJIEK-
ca @panmun. CormacHO yKa3aHHBIM CTa-
TBSIM TIPEIOCTABISIETCSl ITIPaBO  OOIIETO
3anora («droit de gage générale») Bcem
B3bICKATEISIM HA BCE HEJBHKUMOE U JIBU-
JKUMOE uMyLIecTBO jaoibkHUKa [3]. Cra-
1 L111-1 Konekca mpouenyp rpaxaan-
CKOTO BBINOJIHEHHU PpaHINK ONIpeaeseT
paBo 0OIIEero 3a0ra MpeaMEeToM IpolLie-
JIyp TPaKJAHCKOTO UCTIONHEHUS [4].

To ecTb U3 yKa3aHHBIX IOJOXKECHUHI
CIIEAYET, UTO B CIIydae OTCYTCTBUS 100po-
BOJILHOTO TIOTAMICHUS] 33J0JDKEHHOCTH
TpeOOBaHMS B3BICKaTENell MOTYT OBITH
YIOBJIETBOPEHBI 33 CYET HMMEIOMIErocst
y JIOJDKHHUKA MMYIIECTBA.

B mepByro ouepens HeoOXOqUMO
OTMETHTb, 4TO BO PpaHiuy, Kak 1 B YKpa-
WHE, OCHOBHBIM MEpOIIPUSTHEM IPUHY-
JTUTENILHOTO MCHOJIHEHHS SIBJISETCS HAJIO-
JKEHHE apecTa Ha UMYILECTBO JOJDKHHKA.
B T0 e BpeMst BaXKHO MOTYEPKHYTh, YTO
MOHATHE MEP HPUHYAUTEIHFHOTO HCIION-
HEHHS U HAJIOXKEHUs apecTta Bo OpaHIiun
paccMaTrpuBalOT Kak CHHOHHWMBI, TIpH-
yeM (paHIly3CKOE 3aKOHOIATENbCTBO HE
COZIEPKUT HU MEPEUHsI OCHOBAHUH IS UX
MIPUMEHEHHsSI, HH TIEpeYHsT Mep NPHHYIHU-
TEJILHOTO UCIIOJHEHHUs. Jpyrue crnocoOsl
NPUHYXJCHUS  JIOJDKHUKA — BBITNOJIHUTH
CBOE 0013aTeNIbCTBO, TaKME KaK aCTPEHT,
TO €CTh 00€CIIeUUTENIbHbIE MEPbI, HE SBJIS-
I0TCS. MEpaMU MPUHYAUTEIBHOTO HCIIOJ-
HEHUS B MX ITPSIMOM CMBbICIIE, @ CHUTAIOTCS
Mepamu aaBieHus [2, c. 123]. YuntsiBast
0COOBIH XapakTep, Ceu(pUKy IpUMeHe-
HUSI ¥ OTCYTCTBHE B YKPAUHCKOM 3aKOHO-
JTaTeIbCTBE TAKOTO MOHSATHS, KaK aCTPEHT,
cunTaeM HEOOXOMUMEIM Ooliee OAPOOHO
PacKpBIThH COAEPIKaHHE TTOCIIETHETO.

Bo ¢paHIy3cKOM HCIIOIHUTEILHOM
[POU3BOJICTBE IIOHATHE «OOPAIIEHHE B3bI-
CKaHUs» TIOHUMAETCS 3HAYUTENBHO IIUpe,
4eM B YyKpamHCKOM. B ropuaudeckom
cioBape mon penakimeir P. KabGpusk
JIAHO CIIeAyIolee OnpeeeHHe TepMUHA
«obpareHne B3bICKaHUsD — 9TO MPOLEY-
pa TPHHYAUTEIHHOTO HCIOIHUTEIEHOTO
MIPOM3BOJICTBA, KOTOpas TMO3BOJSIET Kpe-
TTUTOPY, KOTOPBIN BIIa/I€eT WCIIOIHUTENb-
HBIM JINCTOM, ITOCTABUTH II0J] KOHTPOJb
MIPaBOCYANST OJJHO WJIM HECKOJBKO BHJIOB
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UMYILIECTBA JO/DKHMKA C LEIbI0 €ro
OTYYX/JCHUS U TAKUM 00pa3oM IOIy4UTh
TO, YTO eMy AOJUKHbL. Kak BuauM, yka-
3aHHOE OIIPE/ICIICHUE SIBISCTCS YPE3BbI-
YaliHO 0OOBEMHBIM M JOCTATOYHO OOLLKM.
DaKTUIECKU B €r0 COCTaB BXOIAT U MEPhI
MIPUHYIUTEIBHOTO HCHONHEHHS, OIpesie-
JIEHB! YKPAaUHCKHM 3aKOHOJIaTEIbCTBOM.

Bo ®pannmm Mepsl NPUHYIUTENBEHO-
ro MCIOJHEHus onpejeneHsl B Koxekce
MpoLEyp TPakKJaHCKOTO BBINOIHEHHS
Opannnu. MHTepecen ToT (akt, dYTO
OCHOBOH ISl NPUMEHEHHS Mep IPUHY-
JIUTENILHOTO HUCIIONHEeHUst Bo PpaHiuu,
B OTJIMYHUE OT YKpPauHBbI, SBISIETCS HE OCY-
LIECTBJICHHE MPOLIECCYaTbHBIX JCHCTBHI
B3BICKATEJIEM, HCIOIHHUTEIEM MpPaBO-
CyaMss M HEBBIIOJHEHHE TpeOOBaHUI
YKa3aHHBIX JIMIl JOJDKHUKOM, a TPOCTOE
HEBBITIOTHCHNE TOJDKHUKOM TpeOOBaHMUIT
B3bIcKaTens. [IprdeM MBI He MOXeM He
o0paTHTh BHUMAaHHE HA TOT (AKT, YTO
BO3MO)KHOCTh BO3HHKHOBEHUS MCIOJHU-
TEJILHOTO ITPOU3BOACTBA B 00EHX CTpaHAX
3aBHCHUT OT BOJIM B3BICKATEJIA, IOCICAHUN
MOXKET TPEIbSIBUTH HCIIOIHUTENIbHbIN
JHUCT K UCIOJHEHUIO B YKPaMHE, MOXET
JIOTOBOPUTBCS C JIOJDKHUKOM IOJTI000BHO
W 00PaTHUTHCS K ITPOLIeype oOpalieH s
B3bICKAHUSI Ha HMMYIIECTBO MOCIIEIHETO
Bo ®panmmu. K tomy xe, Bo @paniun
Ha 3aKOHOZATEIIbHOM YPOBHE, a MMEHHO
B cr. L.111-7 Konexca mpouexnyp rpax-
JTAaHCKOTO BBITIOIHEHHSI, 3aKPEIUICH TIPHH-
IIUIT CBOOOJIBI B3BICKATENsI B BBIOOpE Mep
WCTIOJHEHNUs [4].

B o6miem, Bo @paHumu npuMeHeHUs
TEX WM HMHBIX Mep NPHUHYIUTEIBHOTO
UCIIOJIHEHUST 3aBUCHT OT BHJa MMYIle-
CTBa, Ha KOTOpOE OOpariaercsi B3bICKa-
Hue: aBmwxkumoe (mobiliére) W HenBu-
skumoe (immobiliére). B cBoo ouepens
JIBIDKIMOE HMYIIECTBO JAETAT Ha MaTe-
puansHOe (corporele) U HemarepuaibHOE
(incorporel). B cdepe nBuxuMoOro mumy-
IIECTBA CYIIECTBYET HECKOJIBKO BHJIOB
apecToB B 3aBUCHMOCTH OT BHUJIA JIBHKHU-
MOr0 UMYIIECTBA, Ha KOTOpoe o0Oparaer-
Cs1 B3bICKaHUE.

B 1uenom mnpoananu3upoBaB jei-
CTByIOIIlEE 3aKoHOnarenbcTBo PpaHunw,
OTHOCHUTEJIBHO IPHHYIUTEILHOTO UCIIOJ-
HEHUSI PELICHUI MOXKHO MOJIBITOXKHTH, YTO
OCHOBHBIM BHJOM ME€p IPHUHYAUTEIHLHOTO
WCTIOTHEHUSI B OTHOIICHUH J[BIKUMOTO
MaTepUalbHOTO MMYILECTBA, a HMEHHO
ypOXKasi, UMYIECTBa, XPaHSIIErocs B ceii-
(hax, TPAHCIIOPTHBIX CPEJICTB C MOTOPOM,
MOPCKHX CYJIOB U KOpaOieil, BO3LyIHbIX

TPAHCIOPTHBIX CPEACTB, ABJISACTCS apecT-
npojaxa («saisie-vente»).

MHTEepecHBIM MOMEHTOM  SIBIISIETCS
T0, 4T0 110 pedopmbr 1991-1992 romor
Bo @PpaHIMU 3aKOHOAATENBCTBOM HE
OBUIO  TPEIYCMOTPEHO  BO3MOXKHOCTH
oOpamiath B3bICKAHHE Ha TPAHCHOPT-
Hble cpeacTBa ¢ MoTOopoM. CeromHs xe
npoLeypsl O0palleHusi B3bICKaHHS Ha
TPaHCIIOPTHBIC ~ CPEJICTBA  pEIIaMCH-
THpOBaHbl CT. cT. L 221-3 — L 221-4,
R 223-1 — R 223-13 Kognekca npouenyp
IpaKIaHCKOTO  BbINOMHEHUs DpaHuuu
[4]. B cooTBeTcTBUM C yKa3aHHBIMHU CTa-
THSIMH BBLICJISIOT BA BHJA OOpAICHUs
B3BICKAHUS: JEKIapupoBaHue (OTHpaBKa
uHpOpMAIIMK O HAJIOKEHUH apecTa) 00
oOpaiieH!! B3bICKaHUS KOMIETCHTHOMY
oprany 1 00e3/BHKHBaHUE TPAHCIIOPTHO-
TO cpencTra (C IeNbl0 JaBICHUS, YTOOBI
00s13aTh BJIaJeJIbIa TPAHCIIOPTHOTO CPeJi-
CTBa OIUIATHTh CYMMY 3a/I0JDKCHHOCTH,
C UETbI0 BO3BPAIICHHUS TPAHCIIOPTHOTO
cpezcTBa Biaaenbiy [4].

Yro kacaercsi 0OpalieHus: B3bICKaHUs
Ha JICHe)KHBIE CPEACTBA, TO HCIIOIHHTE-
JIEM IIPABOCYAMS MOXET OBITh IIPUMEHEHO
apecT-NpeoCcTaBicHUe (HAIOKEHUE ape-
CTa Ha KPEAUTOPCKYIO 3aJ0JDKCHHOCTD),
HaJIOKCHHUE apecTa Ha 3apa0oTHYIO ILIaTy
U IPUMEHEHHE NPOLEYPHI MPSAMBIX ILIa-
TEKEW 10 aTMMEHTHBIM 0053aTeNIbCTBAM.
K ykazaHHOMY BH/y B3bICKAHHH HCIIOJI-
HHUTEIH TPABOCYIHUsI MPUMCHSOT CIICIH-
aJIbHbIC HCIIOITHUTEIBHBIC POy PHI.

Taxke B OTHOIICHUH JBHKHMOIO
MaTepUaJIbHOTO UMYILECTBA MOXKET ObITh
MPUMEHEHO apecT-pUucBoeHue («saisie-
apprehension») ¥ Hallo)KEHHE apecTa
Ha HUMYLIECTBO B IOpsAIKe obecreye-
HUsSI BUHIUKAIIMOHHOTO HCKa («saisie-
revendication»), OHAKO yKa3aHHbIC ape-
CThl UMEIOT CBOCH IIEJIBI0 BO3BpAICHHE
MaTepUaIbHOTO IBHYKUMOTO HMYIIICCTBA.

OTHOCHUTENIFHO TOJBHIKHOTO HEeMa-
TEpHAJIBHOIO0 MMYIICCTBA, TO OCHOBHBIM
BUJIOM OOpAIl[CHHsI B3BICKAHHS SIBIISCTCS
apecT-mipoaxka  («saisie-vente») IieH-
HbIX Oymar, KOpHOPaTHUBHBIX HpaB, IPaB
MHTEIUICKTYaJIbHOM COOCTBEHHOCTH,
NAaTeHTHBIX JIMIEH3UH, ycTaBHOro QoHaa
FOPUANYECKOTO JIHUIA.

B T0 e BpeMs eIMHCTBEHHBIM MEpO-
NPUSTHEM TPUHYIUTEIBHOTO HCIIOJIHE-
HHUS B OTHOLICHHH HEIBIKMMOIO HMY-
mecTBa Bo @DpaHIWHM SBISETCS apect
npopax. HMutepecern TOoT (akr, dTO
pedopMa  HMCIOTHUTENBEHOTO POU3BOJI-
ctBa 1991-1992 romoB 3aTpoHyIa TOIb-

MAI 2019

KO Hpoueaypbl 0OpalleHHs B3bICKaHUs
Ha JBW)XKUMOE MMyIIecTBo. HyxHo ObLIO
JKIaTh TOYTH 15 1eT, 4ToOBI MOJTYy4HTh
pedopMupOBaHHYIO, @ BEpHEE CKa3aTb —
a/IaNTHPOBAHHYIO K TPeOOBAaHUSAM BpeMe-
HU TIPOLIEAYpPY OOpaIleHHs B3bICKAHUS
Ha HEIBIKMMOE HMYILECTBO, KOTOpast
CYIIECTBYET CeroAHs. Bblenstor 1Ba
OCHOBHBIX BHJIa apecTa MPOAAXH: 100po-
BOJIbHAsSI TIPOJIa’Ka COMIACHO Pa3pPEIICHUIO
cyma («la vente amiable sur autirisation
judiciairey») ¥ TpHUHYAUTEIbHAS MPOJAXKa
Ha Toprax («la vente par adjudicationy).

Uro xe KkacaeTcss Mep NMPUHYAUTENb-
HOTO MCIIOJTHEHHs B YKpauHe, TO UX Iepe-
yeHb onpeaeneH cT. 10 3akoHa YkpauHbl
«O0 WCIONHUTEILHOM TIPOM3BOJICTBEY.
K Mepam npuHYAUTEIbHOIO MCHONHEHUS
OTHOCSITCS CJICYIOIIHE:

1) oOpameHre B3bICKaHUS Ha JICHEK-
HBIC CpEICTBA, ICHHbIC OyMmMard, HHOE
HMYILIECTBO (MMYIICCTBCHHBIC IIpaBa),
KOPITOpPATHBHBIC TPaBa, HMYILECCTBCHHbIC
IpaBa HMHTEJUIEKTYaJIbHOH COOCTBEHHO-
CTH, OOBEKTBHl MHTEIUICKTYaIbHOH, TBOP-
YeCcKOll NeATeIbHOCTH, HHOE MMYIIECTBO
(MMyIIeCTBEHHbIE MpaBa) JOJDKHHUKA,
B TOM YMCIIC, €CIIM OHU HAXOAATCA Y JpY-
THX JIML WK MPUHAJIeKAIINE TOJDKHUKY
OT JAPYTHX JIUI, WIN JODKHUK BIQJEeT
UMM COBMECTHO C JIpyTHMH JIMLAMH;

2) oOpameHne B3bICKAHHMS Ha 3apa-
OOTHYIO IUIaTy, TCHCHIO, CTHICH/HIO
Y MHOH JI0XO/] JIOJDKHHKA;

3) u3BsATHE Yy JODKHUKA W TIepesa-
Yya B3BICKATENIO IIPEAMETOB, YKAa3aHHBIX
B PEILCHUM;

4) 3anpeT JOJKHUKY pacropsiKarb-
Cs W/MIM TOJB30BAThCS HMYIIECTBOM,
KOTOpOE IpPUHAUICKUT €My Ha IpaBe
COOCTBEHHOCTH, B TOM YHCJIE CPEACTBa-
MU, WIN YCTAHOBICHUE TOJDKHUKY JOJITa
[0JIb30BAThCSl TAKUM HMMYIIECTBOM Ha
YCIIOBHUSIX, OIPEACICHHBIX HCIIOIHHUTE-
JaeM;

5) apyrue Mepbl MPUHYAUTEILHOTO
XapakTepa, TMPeAyCMOTPEHHbIC HACTOs-
UM 3akoHoM [1].

BaxHbIM U1 TIOHUMaHMS SBISIETCS
1. 5 yKa3aHHOM CTaTbH, OCKOJIbKY, UMesl,
Ka3aJIoch Obl, MCUEPIIBIBAIONIUI [TEpEUYEHb
Mep  IPUHYAUTEIBHOTO  HCIIOJIHCHUS,
B ommnuue oT dpaHIMM, TaHHBIA MyHKT
COJICP>KUT OTCBUIKU Ha JPyTrHe MEpONpH-
STHSI, KOTOPbIC MOT'YT OBITh PEYCMOTpE-
HBI TaHHBIM 3akoHoM [1].

Kax mbl BuauM, B YkpanHe K neped-
HIO Mep [PUHYAUTCIBHOTO HCIIOJIHE-
HUsI OTHOCSITCSL KaK MEpbl BBINOJIHCHUS,
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HAIlPaBJICHHbIC Ha BBIIIOJIHEHUE Tpe-
OoBaHMI B3BICKATENs, TAK U MEpbl BO3-
JIECTBUS, TaBJICHUS Ha IODKHUKA. B TO
BpeMsi Kak Bo PpaHuuM 3aKoHOJATENb
MOYEPKUBACT PA3HUILy MEXAYy Mepamu
MIPUHYAUTENFHOTO HCIOMHEHHUS M Cpel-
CTBaMHM JIaBJICHUS (3alpeT MOJIb30BaThCS,
ACTPEHT) Ha JIOJDKHHKA.

Kpome ykazaHHOro, 10 CpaBHEHHIO
¢ (paHIy3CKMM  3aKOHOZATEILCTBOM
B 3akone Ykpanusl «O0 UCTIOTHUTEIEHOM
IIPOU3BOZICTBE» HET YETKOTO IPOLecCy-
QJILHOTO Pa3rpaHUYEHHs WIN CreHUPHUKI
MeX/ly oOpallleHHeM B3bICKaHUs Ha JIBU-
XKHUMoe (MarepraibHOe M HeMaTepuallb-
HOE) M HEJBIKMMOE MMYyIIEeCTBO. B TO
e BpeMsi B 00€HX CTpaHax ompejesieHa
crenuduka oOpalieHUs] B3bICKAaHHMS Ha
JICHE)KHBIC CPEJICTBA, OOPAICHUS HKCHBI
Ha aJIMMEHTHI WU Ha 3apabOTHYIO TIIaTy.

B cBoro ouepenp BakHO 0OpaTUTH
BHMMaHue Ha 4. | cT. 48 3akoHa YKpauHsl
«O0 HCIONHUTEILHOM TIPOM3BOJICTBEY,
B KOTOPO#! yKa3aHO, 4TO 0OpalieHue B3bl-
CKaHUs Ha HMYILECTBO COCTOMT B €ro
apecrte, U3bATUU (CIIUCAHUU CPEICTB CO
CYETOB) W TPHHYJUTEIBHOU peaNu3aluu
[1]. Urak, mMbl MOXeM OOOOLIUTH, YTO
OCHOBHOI1 11€JIbI0 00pAIEHNs B3bICKAHUS
Ha MMYILECTBO B YKPAaHHCKOM 3aKOHOJA-
TENbCTBE, KaK M BO (ppaHIly3CKOM, SIBIISI-
eTCsS YIOBJIETBOPEHHE WHTEPECOB Kpe-
muTopa (B3BICKATels), YTO BO3MOXKHO 3a
CYCT IPUHYIUTEIBHON pean3aliii uMy-
mecTBa. JlanHas GoOpMyIMpOBKa SBIIS-
eTCsl UPEe3BBIYANHO Ba)KHOW, MOCKOJIBKY
OT/IeJIIeT HAC OT TIOHUMAaHMS IIPOLIEYPbI
oOpaleHust B3bICKaHMS Ha HMMYIIECTBO
KaK CaHKLMHM W UMEET LeJIbI0 Hakas3aTb
JIOJDKHHKA.

Kak Bo ®panmuu, Tak 1 B YkpauHe
OOPOBONIFHOE  HCIIONHEHHE  JIOJKHHU-
KOM TpeOOBaHHH KPEAUTOpa HCKIHOYACT
BO3MOXXHOCTh NPUMECHEHHS K HEMY Mep
MIPUHYANUTENBHOTO HCTOMHeHns. Kpome
YKa3aHHOT0, B 00€HX CTpaHax MpeaocTaB-
JISIETCSI BO3MOXKHOCTh M3BSITHS HMYIIIC-
CTBa y JOJDKHMKA C LEJIBIO €ro Iepeiaun
B3bICKarelo. B nanHoM ciydae Bo ®pan-
MM HEOOXOAMMO O0paTHThCs K HpHMe-
HEHUIO TPOLEAYPHl ApecTa-IPUCBOCHUS
(«saisie-apprehension») WK HaJOKEHHS
apecra B IOpsiJIKe 00eCIIeueHUs] BUH/IMKA-
LIMOHHOTO UCKa («saisie-revendicatiori»).

OO6pamienue B3BICKAaHUS HA HMYIIe-
CTBO JIOJDKHHMKA B YKpauHe u PpaHuuun
OCyIIECTBISIETCA B Ipelenax, HeoOXo-
JMMBIX JJIsl TIOTAIICHUS TIPUCYKICHHBIX
B3BICKATEIIF0 CYMM U PacXoJ10B IO HCIIOJI-

HUTEJIbHOMY IIPpOU3BOACTBY. I[aHHaS[
no3uuus 06ycn013neﬂa H606XOZ[I/IMOCTLIO
YCTAHOBJICHUA COOTBETCTBUA MEXIAY

TpeOOBaHHUSIMHU B3bICKaTEIsT U oOparie-
HHUS B3bICKAaHUS Ha Ty YacThb MMYIIe-
CTBa JIOJDKHHMKA, CTOUMOCTh WIIM pa3mep
KOTOpPOil  TOCTaTOYHO IJIsl  y/IOBJIETBO-
peHnsi TpeOOBaHMI BCEX B3BICKATEICH.
B obenx crpaHax B3bICKaHHe oOparia-
eTcs B IEPBYHO OYepe/lb HA JICHCIKHBIC
Cpe/CcTBa JIOJKHHUKA, KOTOPBIC XPaHSATCS
Ha cyeTax JOJDKHHMKA B OaHKaX M JPYrux
(UHAHCOBBIX yupexaeHusx [6, c. 102].

[puHyauTENbHOE B3BICKAHHE JICHEXK-
HBIX CPEACTB BO DpaHILMN M3BECTHO IO/
Ha3BaHUEM «apecT-IpeI0CTaBICHUE
(«saisie-attribution») u sIBIsSIETCS IPE3BbI-
YaitHO A(Q(EKTUBHBIM, yYUTHIBAsI HAJIUYUC
MPSIMOTO JI0CTYTIA UCTIONHUTEINCH IPaBOCY-
nusi B Peectp 6ankoBckux cuetos («Fichier
des comptes bancaires») — FICOBA.
B OGONBLIMHCTBE CIIy4acB HCIOJIHHUTEIb
MPABOCY/IHMsl OIPAHUYMBACTCS TPUMECHE-
HMEM YKa3aHHOTO apecTa-NpeaocTaBiie-
HMS, 4YTOOBI IIOTaCHUTh 3aJ0JDKCHHOCTD
JIOJDKHHMKA —TIepe]] B3bICKareneM. Tak-
Ke 3akoHopartenbcTBoM Dpanium  (CT.
R162-4 Konekca mpouemayp rpaxIaHCKO-
ro BemonHeHuss ®pannuu) u YKpauHb
(ct. 73 3akona YkpauHbl «O0 HCHOIHU-
TEIIBHOM TPOU3BOJCTBE») B PaBHOM cTe-
MCHH TPEIYyCMOTPEH TIepedYeHb JICHEeK-
HBIX CPEJIICTB, C KOTOPBIX HE MOXET OBITh
COBEpIICHO B3bICKaHue. Hampumep, BO
OpaHimy  3anpenieHo  odpamaTh  B3bI-
CKaHHME Ha BBIIUIATBl B CBA3M C HECYacT-
HBIM CIIydaeM Ha HPOM3BOACTBE («rentes
d’accident de travail»), mocobue mo 6e3-
paboTHile, ColHabHbIe OCOOHS, TIEHCUIO
yuacTHUKa 00eBbIX AeicTBul («retraite du
combattanty), TOMOIIb Ha OIJIATY apeH/bI
xubst («allocations logementy), momorp
crienualnbHoi conuaapHoctH («allocations
de solidarité spécifique») u mpouee.

B cBorw ouepens B YkpauHe 3ampe-
LICHO 00Opalarh B3bICKAHUE Ha BBIXOHOC
nocoOue, BHIIIAYMBACMOE TIPH YBOJIbHE-
HHUM PabOTHHKA; MaTepHAJIbHYIO TIOMOIIb
JIML@AM, yTPAaTUBILKM I[IPaBO Ha Hocobue
o 6e3paboTHIIe; MOMOIIb B CBsI3HU ¢ Oepe-
MEHHOCTBIO M POAAMHM; €JMHOBPEMEHHOE
nocodue B CBSA3U C POXKACHHEM peOeHKa
U mpoyee.

[IpoaHanu3upoBaB yKa3aHHbIC BBIIIE
CTaTbu, MbI MOXEM MOJBITOXKHTb, YTO
MepeveHb CPEJICTB, HAa KOTOPBIC HE MOXKET
OBITH OOpaIieHo B3BICKAHWE, €CIH He
WJICHTHYCH, TO JIOCTATOYHO OJIM30K I10
CBOEMY COJICP)KAHHUIO OOBIYHO C yYETOM

creqU(UKH COLMAIBHBIX BBIILIAT KAKIOH
n3 crpad. Kpome ykazanubeix Kozpexcom
MpOLEAYp TIPaxJaHCKOrO BBITOTHEHHS
®DpaHuuy, onpeseneHbl HEKOTOPbIE BUBI
BBITJIAT, B3bICKAHUSI C KOTOPBIX BO3MOXKHO
OCYIIECTBIATH YACTUIHO.

B T0 xe BpeMs Kak U B YKpauHe, TaKk
1 BO DpaHIMM HMEIOIIMICSA IEepeueHb
HMMYIIECTBa, Ha KOTOPOE HE MOXKET OBITH
00palleHO B3bICKAaHUE, HE SBIISCTCS OKOH-
yareslbHBIM. [lepedeHs yka3zaHHOTO HMy-
mectBa Bo OpaHuuu onpeeneH B cT. R.
112-2 Konekca mpoueayp I'paxIaHCKOTo
BbinonHeHuss @Ppanmuu [4], B Ykpau-
He — B [Ipunoxenuun k 3akoHy YKpauHbI
«O0 UCIIOIHUTEILHOM TIPOM3BOJICTBE» OT
2 nronst 2016 . Ne 1404-VIII [1].

BuiBoabl. CoBepmmB  ykazaHHOE
CpaBHCHHME MEpOIPUITHI  oOpalieHus
B3BICKAaHUSI HA WMYIIECTBO B YKpanHe
n DpaHIMH, MBI MOXEM HOJABITOXHTS,
YTO 00€ 3aKOHOAATEIIHLHBIE CUCTEMBI UMe-
10T MHOTO 00111ero. Tak, OCHOBHOH II€JIbI0
MEpONpHUATHH  OOpaleHUsT B3bICKAHHS
SBJIACTCS YAOBJIETBOpEHHE TpeOoBaHuMit
JIOJKHHMKA,  KOTOpPBIE  MOATBEPIKJCHBI
B YCTaHOBIEHHOM 3aKOHOM MOpSIJIKE.
A Taxxe B 00enx CTpaHax UMeeTcs Iepe-
YeHb MMYIIECTBA M JCHEXKHBIX CPEACTB,
Ha KOTOpBIE HE MOXET OBbITh 0OpalieHO
B3bickanue. Kak B VYkpaumne, Tak U BO
OpaHnny BO3MOXHOCTH BO3HHKHOBEHHSI
HCTIOTHUTEEHOTO MIPOU3BOJICTBA 3aBHCUT
OT BOJIM B3BICKATeJIsl, 3 OCHOBHBIM MEpO-
MPUSATHEM TPUHYIUTEIHFHOTO HCIOTHE-
HUSI SIBJISETCS apecT.

B 10 k€ BpeMs, CTOUT OTMETUTb, UTO
OCHOBHBIM OTJIMYHEM MEXIy obenmu
CTpaHaMu SBJSIETCS TO, YTO BO DpaHuuu
MEpOIPUATHE BBIOIHEHUS OIPEAEIsIeT-
sl B3bICKaTEJIeM, B TO BpeMs Kak B YKpa-
nHe — cynoM. Kpome ykazaHHOTO, MepbI
MIPUHYIUTEIBHOTO UCIOTHEHS BO Dpan-
1uu Oosiee KOMIUIEKCHBIE U POLECCyallb-
HO perIaMEeHTHPOBAHBL, HAIIPAMED, B XOJIe
oOparieHust B3BICKaHUSI HAa HMYILECTBO,
KpoMe O0IIMX HpaBuil 0 Mepax oOpaiie-
HUSl B3BICKaHUSI HA UMYIIECTBO, KOTOPHIE
SBJIAIOTCS 00S3aTeNIbHBIMU, IIPUMEHSIOT-
sl crielManbHble IPABUIIA B 3aBUCUMOCTH
OT BHUJIa UMYIIECTBA — JBWKUMOE (UMY-
IIECTBEHHOE, HEHUMYIIECTBEHHOE) HIII
HEJIBI)KIMOE.
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OIIEKA M IONMEYUTEJBCTBO
MO 3AKOHOJIATEJBCTBY PECIIYBJINKH
MOJIJIOBA U POCCUHCKOM ®EJIEPAIINN

Baapumup TABPUJIOB,
KaHH/IaT FOPUANYECKUX HayK, OIEHT, Tpodeccop Kadeapbl TpaXkIaHCKOro paBa
deepalibHOTO roCyAapCTBEHHOTO OO/IKETHOTO 00Pa30BaATEIbHOIO YUPEKICHUS
BhIcIIero oOpa3zoBaHus «CapaToBckas roCy1apCTBEHHAs FOPHUYECKast aKaJIeMHsD)

Cepreii BAXKKO,
ctyaent MuctutyTa npokyparypsl denepaabHOTo rocynapCTBEHHOTO
OHO/KETHOTO 00Pa30BATEIBHOIO YUPEKICHHUS BBICIIET0 00pa30BaHHs
«CaparoBcKas ToCyJapcTBEHHAs FOPUINYECKast aKaIeMHsD

AHHOTALIUS

B paGore ananmu3upyroTcsi U CPaBHUBAIOTCS TIOJIOKEHUS] POCCUHCKOTO M MOJIIaB-
CKOTO 3aKOHOJATENIbCTBA, KOTOPBIE CBSI3aHBI C IOHATHEM OIEKHW W TONEYHTENbCTBA,
HA3HAUYCHUEM OIEKYHOB U MOTICYUTENICH, CEMEHHBIM COBETOM, TPEOOBAHUSIMH, IPEIIHSIB-
JIiEMBIMHU K ONEKyHaM U nonevyutesasiM. [loMruMo 3Toro, paccMaTpuBarOTCs MOJI0KEHUS
psina 3apyOeKHBIX MPABOBBIX CHCTeM, B yacTHOCTH epmannn, @pannun U PyMberHUM.
ABTOpOM BBIABHTAIOTCS MPEANIOKeHHs 10 coBepiueHcTBoBaHmio 'K PD, cBs3anuble ¢
M3MEHEHHEM TOpsAIKa Ha3HAYCHHs ONEKYHOB M IMOINEUMTENel, BBEACHUEM CEMEHHOro
COBETa, a TAKXKe PaCIIUPEHUEM TIEPEUHs JIUII, KOTOPBIE He MOTYT OBITh Ha3HAYEHBI OIe-
KyHaMH U TIONICYUTEIISIMHU.

KuroueBble ciioBa: omeka, MONEUUTENBCTBO, CEMEHHBIA COBET, OMEKYHCKUH CYI,
HECOBEPIICHHOJIETHUE, OTPAaHHYCHHO JIeeCIIOCOOHbIE, HeIeeCI0COOHEIE.

GUARDIANSHIP AND TRUSTEESHIP
IN THE LEGISLATION OF THE REPUBLIC OF MOLDOVA
AND THE RUSSIAN FEDERATION

Vladimir GAVRILOY,
Candidate of Law Sciences, Associate Professor,
Professor of the Department of Civil Law of Saratov State Law Academy

Sergey BAZHKO,
Student of the Institute of Prosecution of Saratov State Law Academy

SUMMARY

The paper analyzes and compares the provisions of the Russian and Moldovan
legislation that are associated with the concept of guardianship and trusteeship, the
appointment of guardians and trustees, family council, requirements for guardians and
trustees. In addition, the provisions of a number of foreign legal systems, in particular
Germany, France and Romania, are considered. The author makes proposals for
improving the Civil Code of the Russian Federation related to changing the procedure
for appointing guardians and trustees, introducing a family council, as well as expanding
the list of persons who cannot be appointed guardians and trustees.

Key words: guardianship, trusteeship, family council, guardianship court, minors,
partially capable, incapable.

IlocranoBka mnpodiaemsbl. Orneka  rocygapcTBe HMEIOT CBOM  OTIHYH-

" IONICYUTECIIBCTBO ABJIAIOTCA UHCTUTY-
TaMU ITPAXITAHCKOTO, 4 TAKXKE CeMeuHo-
'O IIpaBa, CyTb KOTOPBIX 3aKJIHOYACTCs
B 3alIUTC HWHTEPECOB OrpPpaHUYCHHO
)IECCHOCO6HLIX n He]leeCHOCOGHBIX
JIML, a TaK)XX€ B BOCIIMTAHHUHU MaJIOJICT-
HUX U HECOBECPIICHHOJICTHUX. OnHako
OII€Ka MW IMOINCYUTCIBCTBO B KaXXIOM

TeJbHBIC TPU3HAKK M IpaBUiIa IpH-
MeHeHHs. B pabotre mocrapaemcs
OTIPENIETIUTh TMOHSITHE U OCOOCHHOCTH
MOpsIAKA YCTAHOBIICHUS OTIEKH H IOTIe-
YUTEIBCTBA, IpaB M OO0sM3aHHOCTEH
OIIEKYHOB M IIOTICUUTEIICH Ha NpuMepe
nByx ctpaH: Poccuiickoit ®enepaunu
(nanee — P®) u Peciy6iinku MosgoBsl



2N AT 2019

(nanee — PM), BBISIBUTH IIPEUMYLIECTBA
M HEJIOCTAaTKH MPaBOBOTO PEryjnpoBa-
HUSI, @ TAKXKE CPABHUTH UX C aHAJIOTHUY-
HBIMH HMHCTHTYTaMH, KOTOPBIE 3aKpe-
IJICHBI B 3apy0eKHBIX KOJIEKcaxX psijia
WHBIX €BPONEHCKUX TOCYAapCTB.

AKTYaJIbHOCTH T€MbI HCCJIE10BA-
Hus. Oreka W MOMEYUTEIBCTBO yCTa-
HaBJIMBAIOTCS B OTHOIIEHUHW Hamboiee
HE3aNIUIICeHHOW KaTerOpHH JIII: Orpa-
HUYEHHO HEJEeCIOCOOHBIX W Hexee-
CITOCOOHBIX JIMII, a TAKKE MaJIOJIETHUX
U HECOBEPLICHHOJIETHUX JeTed. Yuu-
TBIBasi, YTO JaHHBIE JHIA HE MOTYT
B IOJIHOM Mepe BOCIMOJIb30BaThCs CBO-
UMM TIpaBaMi, B TOM 4YHCIIe M [PAaBOM
Ha 3alIUTy, UM Heo0Xoauma MOMOIIb
TPEThUX JIUI — OTMIEKYHOB M TMOTICYHUTE-
neit. OgHAaKO Ha MPAKTHUKE BCTPEUAIOT-
cs Cly4au, KOTAa OMEKYyHBI U MONEYH-
TEIN WCIHOJIB3YIOT CBOM ITOJTHOMOYHS
HE B HHTEpecax OIEKaeMBIX W MOJO-
MEYHBIX, @ B CBOMX JINYHBIX HHTEpEcax
JUISL W3BIEYECHHS BBITOAbl. JlIss TOTO
yToOBl M30€KaTh TaKUX HETraTUBHBIX
CUTyallMii, HEO0OXOAMMO MPOBEICHUE
KauyeCcTBEeHHOW paboThl MO yiydlie-
HUIO IPaXKJAHCKOTO 3aKOHOATENIbCTBA,
peryaupyromero JaHHble OOIIeCTBEH-
Hele oTHomeHus. [Ipu sTom cruenyer
MPOaHATU3UPOBATh TOJOXKCHUS 3apy-
OCKHBIX 3aKOHOMATEIBCTB, BBIICINUTD
HanOoyiee ycCHemrHele pa3paboTKu W,
BIIOCJIE/ICTBHH, HMCIIOJIb30BATh JAHHBII
OTIBIT MTPU MPHUHSITHU 3aKOHOB.

Cocrosinne wuccienopanus. Ha
COBPEMEHHOM JTare MPaKTUYECKH BO
BCEX CTpaHax OIeKa M MOMeYUTEeIbCTBO
paccMaTpUBarOTCsl KaK Mepbl 3allUThl
OT/ICNIbHBIX JIMI[, KOTOpPbIE HE MOLYT
B MOJIHOW Mepe MOJIb30BaThCsl CBOMME
npaBaMu. BompocaMu oneku u monevyu-
TEJIbCTBA 3aHUMAIIUCh y4YCHBIC B 00Ja-
ctu puiocoGuu, COMMOIOTHH, TCOPUH
rocyiapcTBa M IIpaBa, CeMeHHOro,
rpaklaHCKOTO,  aJMHHHUCTPATHBHOTO
npaBa: C.C. Aunekcees, JL.U. Bense-
Ba, l0.®. becnanos, E.M. Bopoxeii-
kuH, 3.1. Boponuna, M.A. Tanary-
3oBa, W.B. Teccen, H.M. Epmosna,
O.10. Unbuna, O.C. Uodde, E.A. Kpa-
meHuHHUKOB, A.B. Manbsko, I'K. Mar-
BeeB, H.1. Mary3oB, B.C. Mapremsbs-
HOB, A.M. HeuaeBa, U.b. HoBuukuii,
B.A. Psacennes, I'M. Csepmios,
E.A. CyxanoB, H.C. IllepcrHesna,
I.®. lllepuieneBuy u apyrue.

enu n 3amaun cTaThu: UCCIIEIOBA-
HHE CYIIHOCTH OIEKH W TONEYUTEIh-

CTBAa; BbIsIBIIEHHE 1 000CHOBAHUE CIICII-
n(pUKM TPABOOTHOLICHWH 10 OIeKe
U TONEYHUTEIbCTBY; BBISBICHUE CYyIIe-
CTBYIOIIMX NpPOOJIEM B OpraHU3alMH
CHUCTEMBl ONEKH M IONCUUTEIbCTBA;
HaydyHO€ OOOCHOBAaHHE NEPCICKTUB
pa3BUTHS MHCTUTYTA ONEKU U TOTEYN-
TEeIbCTBA HAa OCHOBAHUM CPABHUTEIb-
HO-TIPABOBOTO  aHAJIM3a IOJIOXKCHHI
3akoHozxarenbcTBa Poccun, Monnasuw,
a TaKKe psJia eBpOoNeliCKUX CTpaH.

HN30:xeHHe OCHOBHOIO MaTepH-
ajma. Oneka W IONEUUTENBCTBO Kak
WHCTUTYTHI TPAKJAHCKOTO IpaBa ObUIH
3aKpeIICHBl elle B IOJOXKEHUAX PUM-
ckoro mpasa. Tak, s COBEpIICHHSA
CIEJIIOK C YyYacTHEM MaJlbiuKOB JI0
14 ner m mns nesouexk o 12 jet (mo
KJIACCHYECKOTO MEePHO/Ia B OTHOIICHUH
JKEHIIUHBI JIFOOOTO BO3pacTa MoTia
Ha3HAJaThCs OTEKa), HAIPABICHHBIX HA
NpeKpamnieHne uxX IMpasa, TpeOOoBaIOCh
coryacue oreKyHa, KOTOpBIH Ha3Hadaj-
cs 10 yKa3aHUIO OTLA B €ro 3aBella-
HUU WM 110 Ha3HAYCHWIO Marucrpara.
[ToneunrenbcTBO YCTaHaBJIMBAJIOCH
B OTHOIIGHUHU COBEPILIEHHOJETHHUX, HE
JNOCTUTIINX 25-I€THETO BO3pacTa, IO
ux mpocb0e, a Takke B OTHOLICHHH
nymeBHOOONbHBIX [3, c. 39]. Takum
00pa3oM, puMCKOe ImpaBO BBIPabOTaIIO
KPUTEPHUH MO Pa3TPAHUUYCHUIO OMEKH
U TIONEYHUTENHCTBA, KOTOPHIE HAILIH
CBO€ MECTO M B COBPEMEHHBIX T'pax-
JTAaHCKUX 3aKOHOJATEIHCTBAX.

Ha CEroHsIHUN JIeHb B
cT. cT. 32-33 I'paxkaaHCKOIro Kojaekca
Poccuiickoii ®@enepaunu [6] (mamnee —
I'K P®) npuBoasTcs jeraibHbie OMpe-
JIeJICHUS ONEKW U IONEYHUTEIbCTBA.
Tak, oneka ycTaHaBIMBAaeTCS Haj
MaJIOJIETHUMH (ue JOCTUTIIINMH
14-neTHero Bo3pacra), a TaKXkKe Hexe-
€CTIOCOOHBIMU JIUIIAMH; A TTONEIUTEITh-
CTBO — HaJ HECOBEPIICHHOJETHUMH
B Bo3pacte oT 14 no 18 mer u orpanu-
YEeHHO J€ECIIOCOOHBIMH T'paklaHAMH.
Hopmamu I'K P® npenycmarpusaercs
emé OAMH CIOco0 3aIIMUTHI IPaB HYX-
JAIOLIMXCS B 3TOM JIMII — IIaTPOHAX,
KOTOPBI yCTaHABIMBAETCS B OTHOLIE-
HUU COBEPIICHHOJETHUX JEeCIoco0-
HBIX JIUI, KOTOPBIE 110 COCTOSTHUIO 3]10-
POBBSI HE MOTYT OCYIIECTBIATH CBOU
IpaBa, OJIHAKO B paMKax paboTsl Oynem
paccMaTpuBaTh JUIIH BOTPOCHI, ITOCBSI-
IIEHHBIE OIIEKE M ITOTEINUTEIHCTRY.

PaccmarpuBas I'paxnancknii
konekc Pecmy6mmkm  Mommoser  [2]

(manee — 'K PM), neobxonumo obGpa-
TUTh BHHMaHHE, YTO HaJ| €ro cosja-
HUEM TPYIWIHCh YYEHbIE W3 Pa3HbIX
crpad: MonnaBuu, Poccun, Pymbinun
u TepMaHMH, 4YTO JellaeT €ro yHH-
KaJIbHBIM M HE IOXO)XMM Ha MHOTHE

COBPEMEHHBIE TI'DaXAAHCKHE KOJEKCHI,
JIEHCTBYIOLINE HAa TEPPUTOPHH IOCT-
COBETCKOTO MpPOCTPAHCTBAa (a TaKxke
1 PyMBIHNN), KOTOpBIE B TEUEHHE MHO-
TUX CTOJETHH OKa3blBaJIM BIMSHUE HA
[IPaBOBYO cucTeMy MouijaBuu.

B I'paxnanckom konekce Pecmy-
Ok MoOJI0BBI OIlEKa M MONEUNTENb-
CTBO TOAPA3JACIAIOTCS Ha 2 KATErOPHHU:
OomneKa M TOINEYUTEIbCTBO HaJa HECO-
BEPIICHHOJICTHUMH (BKJIOYAs U Mallo-
JIETHHX), YCJIOBUSI yCTAHOBJICHUS KOTO-
peiIx aHamormuHbl TpeboBanmsm ['K
P®; u mepa cyneOHOI OXpaHBI B BHUE
KOTOpBbIE
MIPUMEHSIOTCS 110 OTHOLICHUIO K Hefle-
ecriocoOHbIM. IIpu 3ToM, 1Mo obmemy
[paBWIly, MONEYUTEIbCTBO KaK Mepa
cyneOHOM  OXpaHbl yCTaHaBIMBAeT-
Cs TOJIBKO B Cllydyae, €Clii BpeMEHHas
OoXpaHa He oOecre4yuBaeT JHILY JOCTa-
TOYHOU oxpaHbl. CyTh k€ BPEMEHHOM
OXPaHbl 3aKJIIOYAeTCs B 3alIUTE WHTE-
PECOB  OTPAaHUYEHHO [EeeCIOCOOHOrOo
muna. Oneka HajJ HENEecnoCOOHBIM
yCTaHaBJIMBAETCA, Korna HeoOxoau-
MO TIIOCTOSHHOE IPEACTaBUTEIbCTBO

OIICKW W IIOIICYHUTECIILCTBA,

B CHJIy TSDKEJIOrO MCHXHYECKOTO pac-
CTPOMCTBA OMEKaeMOTO0.

B ommmume 0T 3aKOHOMATENHCTBA
Poccun u Monnasuu, B I'epmanckom
rpaxxJanckoM ynoxenuu (naiee —I'TY)
1896 r. [1, c. 377] 3akpemieHo, YTO
orneka — 310 ¢popma ycrpoiicTBa pebeH-
Ka, KOTOPBI HE HAaXOAMTCS Ha POIHM-
TEJIbCKOM IOTECYCHUH JTHO0 POAUTETH
KOTOPOTO HE HMMEIOT IpaBa INpeICTaB-
I5Th peOCHKa HU B JIMYHBIX, HU B UMY-
mecTBeHHBIX nenax (§ 1773 I'TY). B o
’KE BpeMsl MOICUYUTEIIbCTBO Ha3HAYACT-
Cs TOJNBKO B OTHOLICHHH COBEPIICH-
HOJICTHUX JIML, KOTOpBIE BCIEICTBHE
[ICUXUYCCKOW OOJIE3HH WIIM TEJIECHBIX
MOBPEXACHUH,  YMCTBEHHOTO  WIH
JIyIIEBHOTO PACCTPOMCTBA HE B COCTO-
STHUM TIOJHOCTBIO WJIM YaCTUYHO BECTH
cBou zaena (§ 1896 I'TY). Takum oGpa-
30M, B I'T'Y cmemmBaroTcss ABa MHCTHU-
TyTa: U MONEYUTEIbCTBO, U IMATPOHAK.
B naHHOM ciyyae moxo/1 pOCCUiCKOro
3aKOHOJATENsl BBIIISLAUT OoJiee yray-
HBIM, TaK KaK HCIIOJIb3yeTCsl Haubosee
OUYECBUIHBIA KPUTEPHUIl ISl pasrpaHmu-
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YeHHMsI IIPABOBOrO CTaTyca OIEKyHa
U TIONEYHTENs, KOTOPbIe Ha3HAYaloTCs
U A7 HECOBEPUICHHOJIETHUX, W s
I, CTPAAAIOIIUX  ICHUXUYECKUMH
3a00JIeBaHUSIMH.

B I'K P® 3aduxcupoBaHo, YTO
Ha3HAUCHHE ONEKYHOB M IIOMEYHTe-
Jel OCYIIECTBIISIETCSI OpTaHAMH OMEKH
U TIOTIEYUTEIBCTBA B MECSYHBI CPOK
C MOMEHTa NOCTYyIUIeHHs HWH(pOpMa-
A O HEOOXOIWMOCTH YCTAHOBIICHHS
OTIEKH U morneuynTenscTsa. I1o oTHOMIE-
HUIO K HecoBepuieHHoseTHuM ['K PM
MOBTOPSIET TOJIOKEHUS POCCHUICKOTO
3aKoHoAareabcTBa. OQHAKO €Clin OleKa
U IOTCYUTENILCTBO SIBJISAIOTCS MEpaMu
cyneOHOI OXpaHBbI, TO Cy/Ibs CaM Ha3Ha-
4aeT ONEKyHa U MOMEYUTeNs], a Haa30P
3a €ro JesATEIbHOCTHIO OCYIIECTBISIOT
OpTaHbI OTIEKU U MONICYUTENHCTBA.

B I'epmaHuM ONEKyHOB M IIOIEYH-
Teleld Ha3HayaloT ONEKYHCKHE CYJIBI,
KOTOpPBIE  TPOBOAST  KOHCYJIBTAIIHH
C OTIEKYHaMH U IONIEYUTEISIMHU U COZICH-
CTBYIOT «BBEJIEHHUIO UX B Kypc 00s13aH-
HocTei» [4]. HeoOXxomumMo OTMETHTH,
YTO OINEKYHCKHMH Cya — 3TO Opran
cyne6Hoit Biaactu ['epMaHuu, KOTOPBIi
co3naercs U QYHKIHOHHUPYET MPH Cyne
MEepBOH MHCTAHIUU U B KOMIETEHIIUIO
KOTOPOTO BXOAWT PAaCCMOTPEHHUE el
00 YCTaHOBIEHHH, OCYIICCTBICHHH,
OTMEHE OIIeKH, IIOTIEYNTEIBCTBA U Psiia
JIPYTUX Jell.

Takum oOpa3zom, MeXay pOCCHH-
CKHM, MOJIZIABCKUM M I'€pPMaHCKHUM 3aKO-
HOJATEJIbCTBOM CYIIECTBYIOT pa3inyus
B YCTQHOBJIGHUH OIIEKH U MONEUUTENb-
CTBa HAJ HEIeecrOCOOHBIMH JIUIAMH.
DT0 CBSA3aHO, B IIEPBYIO OYEPE/lb, C TEM,
yto B Monnasuu u ['epmanum omeka
U TIONEYUTEIBCTBO BBICTYHNAIOT KakK
OHa M3 Mep CyaeOHOH OXpaHBI, B TO
BpeMs kak B Poccum omeka u momedu-
TEJIbCTBO HAJl HECOBEPIICHHOICTHUMH,
OTPaHMYCHHO JISECIIOCOOHBIMU U Hele-
€CIIOCOOHBIMH yCTaHABIMBAIOTCS Opra-
HaMHU OIIEKM M TOIeduTenbcTBa. Ilpn
STOM HEJb3s HE COITIACUTBCS C TeM,
4TO Cysi OoJiee TINATENIBHO TPOBEpSET
MOTEHLMAIBHBIX ONEKYHOB U IONEYH-
Tellel U JieaeT CBOM BHIOOP C MO3HUIIHK
obecrieyeHns pexuma Haubosee MoJ-
HOI OXpaHbl HHTEPECOB OIMNEKaeMOro
1 TIOAOTIEYHOTO, HEXEJIH aAMHHUCTpa-
TUBHBIE OpraHel. Poccuiickomy 3ako-
HOJIaTeJI0 CTOUT Y4YECTh OIBIT repMaH-
CKUX M MOJJIaBCKHX KOJIJIET M CIIETyeT
BO3JIOXKHTH Ha CyIbl OOS3aHHOCTH IIO

Ha3HAUCHUIO OINEKyHa W IONEYHTEIs
MPU BBIHECEHUHU PEIISHHUs MO PaccMo-
TpPEHHUIO efia 00 OTpaHUYCHHUH JeeCIo-
COOHOCTH WJIU O MPU3HAHUU TPaXKJTaHU-
Ha HEJIeeCIOCOOHBIM.

B ct. 381 I'K PM 3akpemnieHo nomio-
JKEHHE O CEeMEHHOM COBETE, aHajlora
koToporo B P® He cymecTByeT. OCHOB-
Has IeJdb JTaHHOTO COBEeTa — OXpaHa
HECOBEPIIECHHOJIETHETO WM COCTaBa
ero umymecrtBa. CeMelHbIH coBer
JIOJDKEH COCTOATh HE MEHee 4YeM W3
TpexX 4YJIEHOB C IPABOM ToJIoca, COCTaB
KOTOpOro (hOpPMHPYETCsI OPraHOM OIIe-
KM W monedynTesbeTBa. OINEeKyH WIH
[ONEYUTENIb BXOIAT B JAHHBIA COBET
C TMpPaBOM COBEIIATEIBLHOTO  TOJIO-
ca. YneHamMu NaHHOTO COBETa MOTYT
CTaTh KaK PpOACTBEHHUKH HECOBEP-
[ICHHOJIETHET0, MPUYEM OpTaH OMNEKH
1 TIOTICUYNTENIbCTBA TOOMBAETCSA Ipea-
CTaBUTEJILCTBA 00CUX OOKOBBIX JTMHHI
pOIICTBa, a TaK)K€ WHBIX JIUI, KOTOPbIE
3aMHTEPECOBAaHbBl B  OJAronoryduu
HecoBeplIeHHoNIeTHero. Eciu  Heco-
BepIeHHOJNIeTHUH noctur 10-netHero
BO3pacTa, TO YYUTHIBAETCS €r0 MHECHHE
mo BompocaMm (HOPMHPOBAaHHS COBETA.
CeMmelHBIN COBET UMEeT MpaBoO Ha3Ha-
4aTh U OTCTPAHSATH ONEKYHA WJIU TOTe-
YUTENS, a TAK)KEe OCYIIECTBIATH JOBE-
pUTEIBHOE YTPABICHHE HMYIIECTBOM
HECOBEpIIEHHOJIIETHETO Ha OCHOBa-
HUW JOTOBOPA, KOTOPBIM 3aKIIFOYAETCS
C OpPTraHoOM OIIEKH U MOMEYHTENIbCTBA.

IIpaBuna o cemeliHOM COBeTe cyle-
CTBYIOT M B [paxgaHCKOM KoJeKce
Pymbraum 2009 1. (nanee — 'K PymsI-
Huu) [7], cormacHo ct. 108 koToporo
CEeMENHBII COBET CO3JAEeTCs ITOIEYH-
TEJIbCKUM CYIOM 0 TPeOOBAHHUIO 3aUH-
TepecoBaHHBIX Nul. CeMeHHBI COBET
BBIHOCUT KOHCYJBTATHBHBIC 3aKIIO-
YEHHS TI0 3alpocy ONEKyHa WJIH OIle-
KYHCKOTO Cyla ¥ IPUHUMAeT PeIIeHUs
B CIy4asix, IPeIyCMOTPEHHBIX 3aKO-
HoM. KoHCymbTaTHBHBIE 3aKIFOUYEHUS
U pemeHuss MPUHUMAIOTCS OOJIbIINH-
CTBOM TOJIOCOB €ro 4ICHOB, a MpeJce-
JlaTeJIeM COBeTa SIBIISICTCS] CTApIIHMA O
Bo3pacty. Takass KOHCTPYKIUSI YETKO
ompenenasieT MOJTHOMOYHS CEeMEHHOro
COBETa W MOPSAOK HMX peanu3aluu, a
dbopmupoBanre ero cyaom obecredu-
BAaeT OMNpE/ICICHHBIN YPOBEHb HE3aBU-
CHMOCTH €T0 OT OpraHa ONEKH W IoTIe-
YUTEIBCTBA.

3HaueHne CeMEHHOTO COBETa COCTOUT
B TOM, YTO OH IO3BOJISIET M30€XKaTh MpPH-

MAT 2019 [| 5

HATUS PELICHUH CO CTOPOHBI OIEKyHa
WM TIOTIEUUTEIS, €CITH OHU MJYT B pa3pes
C HHTEpecaMH HECOBEPIICHHOJIETHETO,
4yTo O0OecreynBaeT MOBBILICHHBIH YpPO-
BEHb OXpaHbI MPaB U CBOOOJ TOCIEIHE-
ro. YuHuThIBasg NPEHMYIIECTBA CO3JaHUs
CeMEHHOro coBeTa, HeOOXOIUMO 3aKOHO-
JaTenbHO 3aKkpenuTh ero B ['K PO.

TTornieunTeNissMA M ONEKyHaMH IO
3aKoHoJarenscTBY PecryOnuku Moi-
JIOBBI HE MOTYT OBITh:

a) HECOBEPUICHHOJIETHUE;

b) nuua,  3amUIICHHBIC
CyneOHOW OXpaHBbI;

C) JMLA, JHUIICHHbIE POIUTEIIBCKUX
pas;

d) nuna, npu3HaAHHBIE HECNOCO0-
HBIMH OBITh ONIEKYHaMH WJIH MOTICYUTE-
JISIMH 110 COCTOSIHUIO 37I0POBbS;

€) JHIa, YCHIHOBHMBIIWE  paHee
pebeHKa, eciau YCHIHOBICGHHE OBLIO
OTMEHCHO 0 NPUYUHE HEHAJUICKAIIIe-
IO HMCIMOJIHEHHUSI 00s3aHHOCTEH YCBIHO-
BUTEIIS;

f) nuua, KOTOpbIM OCYLIECTBICHUE
CBOMX TMOJIMTHYECKUX MM T'PaXKAaH-
CKHMX IIPaB OIPAaHUYEHO HA OCHOBAHUU
3aKOHA WM CyneOHOro peleHus, a
TaKXe JUIa, BeAylue ceds Hernomoda-
OLUM 00pa3om;

g) JMIa, HHTEPEChl KOTOPBIX HAaXO-
JSTCS B NMPOTUBOPEYHUH C MHTEpECaMH
HECOBEPIICHHOJICTHETO MOJOTEYHOr0;

h) nuua, ycTpaHeHHble HOTapuaib-
HO yJAOCTOBEPECHHBIM aKTOM WIIH 3aBe-
LIaHUEM, COCTaBJIEHHBIM DOJIUTEJIEM,
KOTOPbIIl 710 MOMEHTa CBOEH CMepTH
CaMOCTOSITEJIBHO OCYIIECTBISUI POJAH-
TEJIbCKOE MOMEYCHHE;

1) Juua, Mo CBOei BUHE OTCTPaHEeH-
HbIC paHee OT BBINOJHEHHS 00S3aHHO-
CTeil OoneKyHa, MONEYHUTENs WU Bpe-
MEHHOTO 3alllUTHUKA;

j) AUIO, COCTOsIIIee B TPYIOBBIX
OTHOILCHHUSAX C YUPEIKICHHEM, B KOTO-

Mepoi

pOM HaXOIUTCS JIMIO, HYXXIAIOIIeecs
B OTIEKE VUTH TTOTICIYUTEIIbCTRE.

OrpaHudeHusi, KOTOpPbIE MPEeTsT-
CTBYIOT Ipa)<JJaHaM CTaTb OIEKyHaMH
U TOMEUUTENSIMU, NPEelyCMOTPEHHBIE
n. 2 ct. 35 I'K PO, npaktuuecku mnoi-
HOCTBIO OTPA)XXEHBbI B MOAI. «a» M «C»
m. 4 ct. 38 'K PM. Ocobennocteio 'K
P®, ornmuaromnieit ero oT MOJIIaBCKOTO
3aKOHO/IATeIbCTBA, SBISCTCS YCIOBHE
0 TOM, YTO ONEKYHaMH W TOMECUYUTEIISI-
MH HE MOTYT OBITH I'pakJIaHe, NMEIo-
ye CyauMOCTh 3a TIPECTYIUICHUS TIPO-
THB )KM3HU U 3]I0POBBSI.
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K cnoBy ckazars, B cT. 444 ®paniys-
CKOro rpaxpaaHckoro kozaekca 1804 r.
[5] 3akperneHo, 4TO MOTYT OBITH JIHIIIE-
HBI IpaBa Ha ONEKYHCTBO WJIM CMelle-
Hbl C ONEKYHCTBA JIMLIA, HM3BECTHBIC
CBOMM JYPHBIM IIOBE/ICHUEM, U T€, KTO
YJIMYEH B HEYECTHOCTH, ITOCTOSHHOM
HEOPEXKHOCTH MJIM  HECHOCOOHOCTH
K BepeHuto nen. OnHako nanHas Qop-
MYJIUPOBKa (hpaHIly3CKOTO 3aKOHOJIaTe-
JIs. BBIDJIAIUT JIOBOJIBHO PacCIUIbIBYATOM
U Ha NPAKTHKE TPYIHO HOHATH, KAKOE
[IOBE/ICHNE TI0NAJaeT IOJ KPUTEPHUH
JTaHHOM CTaThbU.

CTouT OTMETHUTh, YTO OINEKYH
U IONEYUTENIb — 3TO JIMIA, KOTOpHIE
MIPEJICTABISAIOT M 3AIIMIAI0T HHTEPECHI
CBOMX II0/IONCUHBIX, a TAKXKE yNpaBIlsi-
IOT UX UMYLIECTBOM, U TAaKOH HIUPOKUI
CIMCOK OTpaHUYEHUH, MPeLyCMOTPEH-
Heili 'K PM, BBIMISAUT BIIOJIHE JIOTHY-
HbIM M3-3a2 XapakTepa IOJHOMOYHIHA,
KoTOpeIMH OHHM obnanator. B 'K PO
cienoBasio Obl A00aBUTH psig Tpebo-
BAaHUH, NPEIBSIBIAEMBIX K ONCKyHaM
U TIOINEYUTENSIM, KOTOpbIe 3a(UKCUPO-
BaHbl B moar. «f», «g», «h», «i», «»
. 4 ct. 38 'K PM.

IIpu 3TOM TpeboBaHue, 3aKpeIICH-
Hoe B 'K P®, kacaroieecs oTcyTCTBUS
CYIMMOCTH 3a HpPECTYIUICHHE IPOTHUB
JKU3HU U 3710POBbsI YEJIOBEKa, MOBBILIA-
€T ypOBEHb 3aLIUTHI IPAB U HHTEPECOB
OIEKaeMbIX U [OJIOIICYHBIX 10 CpaBHE-
HUIO C 3aKOHOAareibcTBOM Pecry0in-
k1 Monnosa.

BriBoabl. Takum oOpaszom, 3ako-
HOJIATEIIbHOE PEryJMpOBaHUE OIEKH
U IOINEYHUTENIbCTBA B PAa3HBIX CTpaHaX
HMEET CBOIO COOCTBEHHYIO crienudu-
Ky, OCHOBAHHYIO Ha HallMOHAJbHbBIX
U uHBIX Tpaaunusax. B Poccun, Mongna-
BUM U Psjie CBPOIEHCKUX rocynapcTs
OIIeKa U IOMEYUTEIbCTBO UMEIOT CyILIle-
CTBEHHBIC Da3JIM4Yusi, HO IIPH 3TOM,
YUMUTBIBas CPOK JACHCTBHS TIpakJaH-
CKHX KOJEKCOB B 3THX CTpaHax, HE0O-
XOIHMMO OTMETUTh, 4YTO B I'epmaHuu,
Pymbiauu, ®paHuuM npakTUka OpHU-
MEHEHHUS JaHHBIX HOPM OTJaKe€Ha [0
aBTOMAaTHU3Ma, B TO BpeMs Kak B Poccun
n MoujaBuu 3aKOHOJATENb U IPaBO-
NIPUMEHMUTEIb BCE €IIe CTapaloTcs
YCTPAaHUTh CIIOPHBIE BOIPOCHI ITyTEM
MIPUHSATHS MONPABOK K 3aKOHAM U aKTOB

ToJIKOBaHMWs. Ha Hai B30I, IpaBUia
O HAa3HAYCHUU OIICKYHa U IOINCUYUTEIA
CcyaoMm, o CEMEHHOM COBETE W BBEJICHUU
psaaa  AONOJHHUTEIbHBIX Tpe60BaHI/Iﬁ
K OIICKYHaM M IOIICYUTEIAM YIKE ceu-
yac MOIIM Obl HATH CBOE MECTO B poc-
CUHCKOM 3aKOHOJIaTEJILCTBE.
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KPUMUHAJMCTUYECKAS XAPAKTEPUCTUKA MNPECTYIIJIEHUM,
CBA3AHHBIX C BOBJIEYHEHUEM HECOBEPIIEHHOJETHHUX
B IIPECTYHHYIO AESATEJBHOCTH (TEOPETUYECKHUMN ACIIEKT)

Mapuna FTOTBSIHCKAS,
acTipaHT J0HEeKOTo IOPUIMYECKOTO HHCTHTYTA
MuHucrepcTBa BHyTPEHHUX J1e1 YKPaHHbI

AHHOTALIMUA

B crarbe npoBeneHO TEOPETUUECKOE UCCIIEA0BAaHUE TAaKOH KPUMUHAIUCTUYECKON KaTerOpUH, KaK KPUMUHAJINCTHUYECKAs Xapak-
TEPUCTHKA MPECTYIIEHUH. PackpbITo ee 3HaueHue Uil METOAUKN PAcCiIeOBaHUs OTAENbHBIX BUIOB MPECTYIUIEHUH, 1 PACCMOTPEHbI
TEOPETUUECKUE BOIPOCHI, KOTOPHIE U HA CETO/HS BBI3bIBAIOT AUCKYCCHU CPEAN ydyeHbIX. [IpoaHann3upoBaH cOBpEMEHHBII 31€MEHT-
HBII cOCTaB OOIIEH MOJETN KPUMUHATIHCTHYECKOH XapakTepucTHKA. C ydeToM 3TOTO HCCIIeIOBaHbl KPIMUHAIMCTHIECKUE POOOTHI,
B KOTOPBIX TEM MJIM HHBIM 00pa30M OCBEIIAIUCH TPOOIEMbl KPUMHUHAINCTHYECKON XapaKTePUCTUKH UMEHHO TIPECTYIUICHHUH, CBSI3aH-
HBIX C BOBJIEUEHHEM HECOBEPIIEHHOJIETHUX B MIPECTYITHYIO AESTENbHOCTD. [IpecTaBneHo KpUTH4YeCKOe BUAEHNE OTHOCUTENILHO HEKO-
TOPBIX €€ NIEMEHTOB, KOTOPbIE PACCMATPUBAINCH OTHACIIBHBIMU y4eHbIMU. [Ipe/iokeHa aBTopckas MOIENb KPUMUHAIUCTUYECKON
XapaKTEePUCTUKU NPECTYIUICHHH, CBA3aHHBIX C BOBJICUYEHUEM HECOBEPIIEHHOIETHUX B MIPECTYITHYIO AESTETbHOCTb.

KiroueBbie ciioBa: MeToAMKa, KPUMMHAJIMCTUYECKAs XapaKTEPHCTHKA, HECOBEPIIEHHOJETHUE, BOBIEUEHHUE B IIPECTYIHYIO
JIeATEIIBHOCTbD.

CRIMINALISTIC CHARACTERISTICS OF CRIMES RELATED TO THE INFLUENCE OF CHILDREN
IN CRIME ACTIVITY (THEORETICAL ASPECT)

Marina GOTVYANSKAYA,
Postgraduate Student of the Donetsk Law Institute

SUMMARY
The article conducted a theoretical study of such a forensic category as the forensic characterization of crimes. It reveals its
significance for the method of investigating certain types of crimes and considers theoretical issues that still cause debate among
scientists. The modern elemental composition of the general model of forensic characteristics is analyzed. With this in mind, forensic
robots were investigated in which problems of the forensic characterization of crimes related to the involvement of minors in criminal
activities were covered in one way or another. A critical vision of some of its elements, which were considered by individual scientists,
is presented. The author suggests a model of forensic characterization of crimes involving the involvement of minors in criminal

activities.

Key words: methodology, forensic characteristic, minors, involvement in criminal activity.

[ocranoBka mpodaemsbl. Cyie-
CTBEHHOE BJIMSHHE Ha IMOCTPOCHUE KPH-
MHHQIMCTHYECKUX METOAMK UMEET TaKas
KPUMHHAJIMCTHYECKast KaTeropus, Kak
KPUMHHAJIICTHYECKAsl XapaKTePHCTHKA.
E#f Obutm mocBsimeHs! padOTBI MHOTHX
W3BECTHBIX YUCHBIX-KPUMHUHAIHCTOB:
P.C. bBenxuna, B./I. bepnaza, B.®. Epmo-
sgosuua, B.A. XKypasna, A.H. Konecuu-
yenko, B.E. Konosasnosoii, A.B. Onepnsi,
M.B. Canresckoro, A.B. Crapymke-
Buya, B.B. Tumenko, B.IO. Ilenuth-
ko u apyrux. OnHako oOuiue BOIPOCHI
KPUMHHAJIMCTHYECKOH  XapaKTepUCTH-
KW TPECTYIUICHUH, CBA3aHHBIX HMEHHO
C BOBJICYCHHEM HECOBEPLICHHOJIETHHUX
B IPECTYIHYIO JCSATEIbHOCTh, OCTAJIUCh
0e3 BHUMaHHS Y4YCHBIX.

AKTYyaJIbHOCTH UCCJIeI0BAHUS
CTATbH TOTBEPKIACTCS CTCICHBIO Hepa-
CKPBITOCTH TEMBI, MIOCKOJBKY B JaHHOE
BpeMsl TIPaKTHYECKH OTCYTCTBYHOT (DyH-

JaMEHTaJIbHbIe paboThl MO yKa3aHHOMN
TeMaTuke B YKpauHe.

Cocrosinue wucciaenoBanusi. Hayu-
HOTO aHaju3a MpoOjeM KPUMHHAJIHCTHU-
YECKOU XAapaKTCPUCTUKU IPECTYILICHUM,
CBSI3aHHBIX C BOBJICUCHHEM HECOBEPIICH-
HOJICTHUX B TIPECTYITHYIO JCSTEIHHOCTH,
JIUIIb YaCTUYHO KaCaJIMCh B CBOUX HCCIIC-
JIOBaHUSIX Takue yueHsle, kak A.M. Caxa-
eB, A.B. Coxomn, FO.B. Cokon, A.B. ITonu-
KauuH, J{.®. ®nops, A.B. fueuxo, onHako
MU TaK ¥ HE JOCTUTHYTO IOHUMaHHUs 110
3JIEMEHTHOMY COCTaBYy YKa3aHHOW Kpu-
MUHAQJIACTHYECKON KaTeropuu paccma-
TPUBAEMOTO MPECTYILICHUSI.

Lenbio U 3a1a4eil cTaTbM SBISCTCS
WCCIICIOBAaHNE TEOPETHUYECKUX TTOJIOXKE-
HUIl Hay4YHOU KaTeropuu «KpUMHUHAIUCTU-
YecKasi XapaKTEePUCTHKA TPECTYIUICHUS,
€e COCTOSIHUSI B OTHOIIEHHH pacCMaTpHBa-
€MBIX TPECTYIUICHUH 1 U3JI0KEHNE aBTOp-
CKOTO BHJICHHSI 9TOTO BOIIPOCA.

H3a0xeHne  OCHOBHOIO  MaTe-
puajga. OOmenpusHaHHO, UYTO KpH-
MUHAJIUCTHYECKAst XapaKTepUCTH-
Ka TNPEeCTYIUIGHUH sABISETCS BaXKHOU
MHGPOPMALMOHHON COCTABIISIOIIEH KpH-
MUHAQJIMCTUKH, HMEET BAXXHOE 3HAUCHHE
Kak Juig o0Iiel Teopruu, TEOpeTHUECKUX
MTOJIOXKEHUH OT/ENbHBIX €€ 4acTel, Tak
W S NPaKTHKH paccieOBaHUsS Ipe-
crymennii. OHa sBIsSeTCS €CTEeCTBEH-
HBIM pe3ynbTaToM
JUINTEIIBHOTO HAKOIJICHUS, W3YYCHHS
KPUMUHATHCTH-
YECKM 3HAYUMBIX OCOOCHHOCTEH TIpe-
cTymiueHui, Hadateix eme I. I'poccom
U APYTUMH KpUMHHaigucTamu [1, c. 69].
Bmecre ¢ TeM KpuUMHHAIHCTHYECKas
XapaKTepUCTHUKA MIPECTYIICHUI — cpaB-
HUTEIBHO HOBAsl KATETOPHS KPUMHUHAIIHU-
CTHYECKOM HayKH, IepBble pa3paboTKu
koTopoil mpunajiexar JI.A. CepreeBy
u A.H.Konecuuuenko [2, c. 153—154].

3aKOHOMEPHBIM

n CUCTeMaTu3aluu
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B Hacrosiiee BpemMs TEPMHH «KpH-
MHUHQJIUCTHYECKAs] XapaKTePUCTUKA IIpe-
CTyIUICHHI»  (yHIaMEHTaNIbHO — BOLIEIN
B HAyuHbI annapar KpUMHHAJIHCTHKU.
Hayunas 3Ha4MMOCTBH 5TOW KaTeropuu
MOATBEPKA€HAa MHOTOYHCICHHBIMH JIHC-
CEpPTALMOHHBIMH,  MOHOTrPa(UUECKUMHU
HCCIICIOBAaHMSIMH ¥ HAyYHBIMH CTaThs-
mu. Eci 1o 70-X TomoB mpomuioro Beka
OCHOBHOH cTapToBOil nosuuuei QGopmu-
poBaHus JII000I METOAWKH paccienoBa-
HUsL ObUIM OOCTOSTENBCTBA, MOAIEKAIINE
JIOKa3bIBAaHUIO IO YTOJOBHOMY JIEIy, TO
32 TOCIETHHE COPOK JIeT (DaKTUYECKH
MOl KaXIYH0 METOAMKY pa3pabdoTaHa
KPUMHHQIMCTHYECKAsi  XapaKTepPUCTHKA
COOTBETCTBYIOILIETO ~ BUJA  IIPECTyILIe-
HUSL U TPEUIOKEHBl PEKOMEHAAINH II0
HCTIOJIB30BAHUIO €€ JAAHHBIX, IS BEIOOpa
Hanbonee P(HEKTUBHBIX METOIOB pacc-
JIeIOBAaHMSI W PACKPHITHS TPECTYIUICHUI
[3,c.33].

Bynyun cioxHOM M comep:KaTenb-
HOM KaTteropueil, KpUMHHAIUCTHYECKas
XapaKTepUCTUKA JI0 CHUX IIOp OCTaercs
MPeIMETOM  TIIYOOKHMX — HCCIJIe/IOBaHUH
[4-9], B koTOpBIX Ha)ke MPHUCYTCTBYIOT
MO3UIMU O e¢ HenpusHaHuu. MMeHHO
Takoe MHeHue Bbickazan P.C.benkuH,
000CHOBBIBAsI €r0 TEM, YTO KPUMUHAJIHC-
THUYECKast XapaKTEPUCTHUKA TIPECTYTIICHUS
HE OMpaBjaia HaJIeK ] YICHBIX U MPaKTH-
KOB, NIPEBPATHBIINCH B WLTIO3HIO, B KPH-
MUHaJcTHUecKuit gantom [10, c. 223].
OpnHako, OONBITMHCTBO YYEHBIX J0 CHX
IIOp CUUTAIOT €€ BaXKHOM M HAyYHO caMo-
CTOSATEJIBHOM TOHATHIHON KaTeropuen,
KOTOpasi UMEeT 3Ha4eHHe Kak Jutsi oOei
TEOPUH, TAK U JUIS TPAKTUYECKOH KPUMHU-
HAJIMCTHYECKOH METOIMKH paccieioBa-
Hus npectymienwii [ 11, c. 25]. Io ux mue-
HUIO, OHA CIIOCOOCTBYET OoJiee yCIenHoi
peanuzanuu Ciy)xeOHOH (GYHKUUH KpH-
MUHAJIMCTUKY, SBISIETCS MH(DOPMANOH-
HOW MOJIENBIO THITHYHOTO TPECTYTIICHUS
OTIpeIeNICHHOTO BUa (WIIM PoJia) M Urpa-
€T POJIb CBOGOOPa3HOU «MaTpPHUIIB»: OHA
«HAKJIAJbIBACTCSA» HA KOHKPETHBIA CIIy-
Yaii M IO3BOJIAET CTPOMTH BEPOATHYIO
ero monensb [12, c. 687-688; 13 c. 3-5].
B.A. XKypasenb npsimo ykaszani, 4To Kpu-
MHUHQJIMCTHYECKAs. XapaKTEPUCTUKA - ITO
HE WJUTIO3MS, @ PeajbHO CYIIECTBYIOIIAs
U OUYeHb BaXHAas1 B HAyYHO-TEOpETHYE-
CKOM W IIPAKTHYCCKOM IUIaHE KaTeropus,
KOTOpasi eIe TOJHOCTHIO HE HcUepraia
CBOW BHYTPEHHHUH ITOTEHIHAI ¥ TIOATOMY
HYXJaeTcs B JaipHeWmeld paspaboTke
[14, c. 143].

WHTepec B 3TOM OTHOIIEHUH BBI3bIBA-
er wucciaegoBanus C.M. Konoajona,
KOTOPBIM B pe3ynbTaTe aHalau3a JIUTe-
paTypHBIX HCTOYHUKOB BBIBEJI HHJEKCHI
YaCTOTHI TIOBTOPSIEMOCTH TOTO UM HHOTO
JNIEMEHTa KPUMHHAJIMCTHYECKOM Xapak-
TEPUCTHUKH, YTO TIO3BOIHIIO €MY BBIICINUTH
KaKk «HanboJee 3HAYUMBIE CTPYKTypHBIE
JJIEMEHTH», KOTOpBIE TOIIEPKUBAIOT-
Csl BCEMH aBTOpaMH, TaK U Te, KOTOPHIE
HUMEIOT MEHEe JacThle U JJaKe eANHIIHBIE
aBTopckue ynomunanus. Tak, C.1. Kono-
BAJIOB  BBIIGNSAET IATh OOOOIICHHBIX
CTPYKTYPHBIX 3JIEMEHTOB KPUMHHAJINC-
TUYeCcKOM xapakrtepuctuku [15, c. 88].
B cBoro ouepens B.®. Epmonosuy orme-
YaeT, YTO COJEP)KAaHHE XapaKTePHUCTHUKH
OTAETBHBIX BHJOB (TPYMI) IpecTyIule-
HUI MOXET COAep)KaTb JAAaHHBIE O IBaj-
maTu OgHOM dneMeHTte [4, c. 238-240],
A.M. KycToB BKIIOYaeT B HE€ CBEACHUS
0 BochbMH 3ieMeHTax [16, c¢. 80-81], a

A.®.JlyOHUH — JeBATHAJIUATh MPOSB-
JIEHUH, KOTOpbI€ OTpPaXKalT CTPYKTYp-
Hble 3JEMEHTBl KPUMHUHAIMCTUYECKOMH
XapaKTePUCTHKU HpecTyILIeHUH

[17,c.257-258].

B cBasu ¢ »stum B.JI. bepnas,
n3yuns npemnoxeHHsie P.C. benkunbivm,
B.I. TanaceBuuem, B.A. OOpa3ioBbim,
N.A. Bosrpuneiv, U.®. 'epacuMoBbIM,
A.H. KojecHWYEeHKO W JPyTHMHU OTpe-
JIENICHUsT KPUMUHAJIUCTHYCCKOW —Xapak-
TEPUCTHKH, MPHUILEI K BBIBOIY, YTO KpHU-
MHHAQJTHCTHYECKYIO XapaKTePUCTHKY
Buaa (Tpynmbl MPeCTYIUICHWH) BooOIIe
HEBO3MOXHO co31aTh. [lo ero MHeHuo,
€Il HUKTO M3 YYEHBIX HE MCCIe0-
BaJl BCE MPECTYIUICHHS OIPEIEICHHOTO
BHUJIA, COBEPLICHHbIC B YKpauHe XOTs Obl
B TECUYEHHE OJHOTO TO/a, a €CIM ATO He
TakK, TO M HEJb3s TOBOPUTH O KPUMUHAJIH-
CTUYECKOH XapaKTEePUCTHKE 3TOTO BHIA
MIPECTYIUICHHS, a JINIIb O BEPOSITHOH ee
MozenH. Jaxke eciau M yCTaHaBIMBAIOTCS
B3aMMOCBSI3H MEXK]Y DJICMCHTAMH KpH-
MHHAQJIHCTHYECKOH XapaKTePUCTHKH TIPH
U3YYEHUH ONPEJEICHHOTO KOJIHYEeCTBA
YTOJIOBHBIX [I€J, TO €Ile HEeoOXOquMO
JI0Ka3aTh UX 3aKOHOMEPHOCTh M PacIpo-
CTpaHEHHWE Ha BCE MPECTYIUICHHs IaH-
HOro TUna. B cBfA3u ¢ 3THM B yueOHHMKaX
KPUMHHAQIIMCTHYECKAsT ~ XapaKTePUCTHKA
NPECTYIUICHUI  JIOJDKHA  00sI3aTeIbHO
0a3nMpoBaThCs Ha rOCYIapCTBECHHBIX CTa-
THcTHYeckuX MaHHBIX [18]. Ilpm sTom
CHCTEMa €€ »JIIEMEHTOB JOJDKHA OBITh
TaKoi, Kak B OTYETHBIX KapTOYKaX,
KOTOPBIE COCTABIISIFOTCSl CIIEZOBATEISIMHU

[0 PACKPBITHIM TNpecTyIIeHUAM. Toabko
IPU TAKUX YCJIOBHUSIX M Ha 3TOH OCHOBE:
a) YKa3aHHOE [TOHATHE MOXKET Ha3bIBaThCs

KPUMHUHAITUCTUYECKON XapaKTepUCTHKON
OIPE/ICJICHHOTO ~ BHJIAa MPECTYIUICHUIT;
0) BO BCeX KHUTaX MO0 KPUMHHAIUCTHKE
MOJKHO HCIIOJIB30BaTh TEPMHH KPUMHHA-
JMCTHYECKas XapaKTEPUCTHKA MPECTy-
wrenni [19, c. 17].

AHann3 cCrenuanbHOU JIUTepaTyphbl
[0 paccMaTpuBaeMoOil TeMaTHWKe CBHJIe-
TENICTBYET, YTO KPUMHHAJIHUCTHYECKAst
XapaKTEePUCTHKA YyKAa3aHHOW KaTeropuu
NPECTYIUICHUH Ha CErojHs NpecTaB-
nseT co0Oi MPOAYKT HAyYHOIo aHaiu3a
1 0000IICHUS] YMIIUPUIESCKOTO MaTepua-
J1a, TPEICTABICHHOTO [MIABHBIM 00pa3oM:
a) yKe pacClielOBaHHBIMU MPECTYILIe-
HUsMU; 0) cmamucmuueckumu OaHHbIMU
(xkypcuB — I M.) 0 COCTOSTHUH, THHAMUKE
MPECTYITHOCTH U €€ OTACIBHBIX BHJIOB
(rpymm); B) pe3yisTaraMH BeJOMCTBEH-
HBIX UCCIIEIOBAaHUH M 0000IIEHHOW TpaK-
THUKM pabOThl Pa3IMYHBIX IOApA3ZIee-
HUHA M NIPAKTHYECKUX OPraHOB, BKJIIOYAs
OIPOC  COOTBETCTBYIOIIMX PAOOTHHUKOB.
Hpyrumu  cioBamuy,
CBEJICHHS MIPAIOT BaXKHYIO poiib B (op-
MHPOBAHUM MOJIENIM KPUMUHAINCTHYE-
CKOM XapaKTEepPUCTHKH, a COIVIACHO UM,
HanpuMep, B nepuox 2001 - 2005 rozxos
Hanboee YacTo HECOBEPIICHHOJIECTHHUE
COBEpIIAN KpaxKd, rpabex, HEe3aKOHHOE
3aBJIaJICHAE TPAHCHOPTHBIM CPEICTBOM,
YMBIIIJICHHBIC  TEJIECHBIC  MOBPEX/IC-
HHSA, MOIICHHHYECTBO,  XYJIMI'AaHCTBO
[20, c. 107]. IlpakTuyecky aHaJIOTUYHAsS
KapTHHA UMeeT MecTo U ceifuac [18]. B To
K€ BpeMsl, CTAaTUCTHYECKUE CBEJCHUS HE

CTAaTUCTUYCCKUEC

SIBISIFOTCSL  @0CONIOTHBIMH U TPeOyIOT
YTOYHEHUH, MMOCKOJIBKY BHE MOJISI 3pCHUS
OCTArOTCs JIaTeHTHbIE TpecTymuieHus. [1o
HEKOTOPBIM JIAHHBIM JIATCHTHOCTH BOBIIC-
YCHUsI HECOBEPILICHHOJIICTHHX B MPECTYTI-
HYIO JEATeNIFHOCTh cocTaBisieT oT 70 1o
90% [21, c. 3]. [To MHEHUO TAKUCTAHCKHUX
IOPHCTOB, IPECTYITHOCTH CPeH HECOBEp-
IIEHHOJIETHUX  «IpHoOpena INpU3HAKK
100aIbHON SMMAEMHH, MOCKOJIbKY Halll-
Jla CBOE pacHpOCTPaHEHHE B Pa3BUBAIO-
IIUXCA U Pa3BUTHIX CTpaHAX W MpHOOpe-
na (OpMBl KaK OpPraHM30BaHHOM, Tak
U TOJIyOPraHH30BAHHOW IMPECTYITHOCTH
[22]. OtkpoBeHHBIMH HpUMepaMu Ipe-
CTYHHOCTH CO CTOPOHBI HECOBEPIIECHHO-
JIETHUX MOXKHO CUMTATh M CIydan rpabde-
*Ka (KaK TOCTeH, TaKk ¥ CIIOPTCMEHOB) BO
Bpemsi setHeil Ommmmmanst 2016 roma
B bpaszmunmn [23]. Takum o6pa3zom, paspa-
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00oTKa MOJENM KPUMHUHAIMCTUYECKOH
XapaKTEPUCTUKH BOBJICUCHUS] HECOBEp-
IIEHHOJIETHUX B NPECTYIHYIO JACSATEIbHO-
CTb, KOTOpasi OTBEYasa Obl COBPEMEHHBIM
TpeOoBaHMUSIM, HEBO3MOXKHO 0€3 BCECTO-
POHHETO HCCIIEAOBAHUS €€ 3aBHCHMOC-
TH OT BHUAOB (TPYII) MPECTYIUICHHUH,
B COBEPIICHHE KOTOPBIX INPHUBIEKAIOTCS
HECOBEPIICHHOJICTHHE.

Uro kacaercst CTPYKTYpbI, TO B Hayd-
HOW JHTepaTtype WMEIOTCS pPasIHyHbIe
MHEHHs 110 TIOBOJY BO3MOXHBIX €€ 3Jie-
MEHTOB. B 4yacTHOCTH, OZHHM aBTOpBI
IBITAIOTCS  JIaTh  PACLIMPEHHBINH Iepe-
YeHb, JPYrHe€ — OrPAHUYMTBHCS TOJBKO
OCHOBHBIMHU (IIPEIMET, CIIOCOOBI U CIIE/IbI
NPECTYIUICHUS, JTUYHOCTh MPECTYITHUKA)
[24, c. 182—184]. Ecau oOpaTtuThbes K cre-
LUaTbHON JIUTEpaType, TO MOXHO YHO-
CTOBEPHUTHCS, YTO HanboJIee XapaKTepHBI-
MH DJEMEHTaMH KPUMHUHAIHCTHYECKOM
XapaKTePUCTHKH  SIBIISTIOTCSL  TIPEIMET,
00CTaHOBKa, CIIOCOObI, CIIe/Ibl MPECTYILIC-
HHS, JIMYHOCTh NPECTYIHUKA, JIMYHOCTh
noteprieBuiero. Kaxupiid M3 Ha3BaHHBIX
3JIEMEHTOB UMEET CBOE BHYTPEHHEE CTPO-
eHne u crnenuduky, TpedyeT OTAeIbHOIOo
uccienoBanus. Bmecre ¢ Ttem, cienyer
NPUHATH BO BHUMaHHE U TO 0OCTOSTEIb-
CTBO, 4TO B KaKIOM BHIE (TpymIe) HIN
KOHKPETHOM MPECTYIUICHHH CTPYKTypa
KPUMUHAHUCTUYECKON  XapaKTePHCTHKH
MOXET KOHKPETH3HMPOBATHCS, H3MEHSTDH
cBou mapameTpsl [25, c. 258], uro kacaert-
Cs1 M MICCIIEYEeMOTO BHJIA ITPECTYTUICHHSI.

Tak, A.B. Ilonukammua B pabore
«PaccienoBaHne BOBJIEUEHUS HECOBEp-
[IEHHOJIETHUX B COBEPIICHUE MPECTYILIe-
HUA M QHTHOOIIECTBEHHBIX ACHCTBHI»
XOTS 1 3asIBUJIA B IEPBOH IVIaBE O pacCMOT-
PEHUM YTOJIOBHO-TIPABOBOH W KpUMUHA-
JUCMu4ecKoll XapakTepUCTUKH (KypCUB —
I M.) BOBIEUEHHS HECOBEPIICHHOIETHIX
B COBEpIICHHE MPECTYIUICHHI W aHTHOO-
IIIECTBEHHBIX JCUCTBHUH, OJJHAKO TPHOPH-
TET OTJaJla TOJIBKO YTOJIOBHO-TIPABOBOH.
Uro ke KacaeTcss KPpHMHUHAIMCTHYECKOM
XapaKTePUCTUKH, TO aBTOPOM HPSIMO
HAa3bIBACTCS TOJBKO CIIOCOO COBEpLICHHS
NPECTYIUICHUS], XOTAd B TEKCTE HMEeTCs
YIIOMHHAHHE O XapaKTePHCTHKE JIMYHO-
CTH KaK IPECTYIHHUKA, TaK IOTEPIEBIIETO
(HecoBepiieHHONIETHETO) [26, ¢. 15-56].
B cBoto ouepenp A.B. Coxom, xoTs
OTAEIBHO W HE CHCTEMaTH3HpOBaia dJie-
MEHTBI KPUMHHAINCTHIECKON XapaKTepu-
CTHKH, OJHAKO TPH TOIpa3zesa IepBOro
pas3zena TOCBSTWIA TaKUM DJIEMEHTaM,
Kak: a) CIOCOOBI BOBIJICUCHHS HECOBEp-

IICHHOJIETHUX; 0) JIMYHOCTH B3pOCIIOrO,
BOBJICKAIOIIET0  HECOBEPIIEHHOJIETHETO
B COBEpILEHUE MPECTYIUICHHS; B) JIHY-
HOCTb HECOBEPILCHHOJICTHETO, BOBIIE-
YEHHOTO B COBEPILICHHE MPECTYILICHUS
[27, c. 26-80]. IlpakTudyeckn aHAIOTH4-
HBIC DIIEMEHTHI paccMoTpen A.B. fmeuxo,
B UYACTHOCTH: a) XapaKTEPHUCTHKY JIHU-
HOCTH W MOTHBBI BTSATHBAaHHS HECOBEp-
[IEHHOJIETHETO K COBEPIICHHIO MPECTY-
IUTEHUST; 0) XapaKTEepUCTHUKY JMIHOCTH
U MOTHBBI HECOBEPLICHHOJETHHUX, BOB-
JICYCHHBIX B COBEPLICHHUE IPECTYIUICHUS;
B) CHOCOOBI M MEXaHH3MBbl BOBIICYEHHS
HECOBEPILICHHOJIETHUX B  COBEpLICHHE
npectymieHus [28].

10.B. Coxon, uccienyst 0COOCHHOCTH
KPUMUHAJIHCTUYECKOIl  XapaKTepHCTH-
KA BOBJICUCHHUS] HECOBEPIICHHOJICTHUX
B QHTHOOIIECTBEHHYIO AEATEILHOCTD, B €€
CTPYKTYpE BBIICIMI: a) XapaKTEePUCTHKY
CHCTEMBI JaHHBIX O CIIO0Cc00e MOATOTOBKH,
COBEPIICHUH M COKPHITHH paccMaTpHBae-
MBIX [IPECTYIUICHUH U THITMYHBIX TTOCIIE -
CTBUII UX IPUMEHEHUS; 0) XapaKTepUCTH-
Ky JHMYHOCTH MPECTYITHHKA, MOTHBOB
U leJedl NpecTyIUIeHUs; B) Xapakre-
PHUCTHKY JINYHOCTH HECOBEPLICHHOJIETHE-
TO, BOBJICYCHHOTO B aHTHOOLIECTBEHHYIO
NIeSITeNBHOCTD; T) XapaKTepPHCTHKY Bpe-
MCHH, ME€CTa U 0OCTAaHOBKH COBEPIICHHS
npectymienns [29, c. 82]. B ommune ot
apyrux A.M. Caskaes BbIIEIHII: ) CIOCO0
MOATOTOBKY, COBEPIICHHUS W COKPBITHS
MPECTYIUICHHH, CBSI3aHHBIX C HCIOJIB30-
BaHUEM OpPYIUH U CPeAcTB; 0) JIMYHOCTH
NPECTYNHUKA; B) JIMYHOCTb HECOBEp-
[ICHHOJIETHETO; T) JUYHOCTH CBUJETEINS
U Qakropsl, BIUsONMEe Ha (GopMHpOBa-
HHE UX [T0Ka3aHUIl ¥ IOBECHHUE BO BpeMsi
CIIE/ICTBUSL; 1) OOCTAHOBKY COBEPLICHHS
IpecTyIuieHus: (MecTo, BpeMsl U JIpyTHe
obcrositenbeTBa). Kak BuamMm, B mpen-
JIOKEHHOH Mozenu (Urypupyer JOBOJIb-
HO PEIKUIl DJIEMEHT, IPEeAIToararomiii
WCCIIEIOBAaHHE CBEIACHUH OTHOCHTEIBHO
cBUIETENIeH, HEOOXOAMMOCTh KOTOPOTO
aBTOpP TOSCHSAET BAXXHOM POJBIO CBHUJIE-
TeNed A TAKOro BHMJA HPECTYIUICHUH
[30, c. 35]. C npyroii croponsl, JI.d. ®ro-
psl, paccMaTpyBasi KPUMHUHAINCTUYECKYFO
XapaKTepPUCTUKY BOBJICUCHUS HECOBEp-
IICHHOJIETHUX B COBEPIICHHE IPECTy-
IUICHUM, BBICKA3aJl MO3UILHIO, YTO CaMbIM
TAKTHYECKUH HMHTEpeC MPEACTaBISIOT
co00if JTaHHBIE O: a) MOATOTOBUTEIHHBIX
NEHCTBUSIX TPECTyNHHUKA; 0) MeXaHH3Me
U crIoco0ax BOBJICUEHHS; B) MECTE U Bpe-
MEHH BOBJICUEHUS; T) JIMYHBIX KauyecTBax
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MIPECTYITHUKA W HECOBEPLICHHOJECTHEro
[31, c. 33-34].

W3noxeHHOE 1aeT OCHOBAHHUS yTBEp-
XKJIaTh, YTO B KPUMUHAJIUCTUYECKON JIOK-
TPUHE HET €TUHOMN, COMTACOBAHHOM MO3HU-
UM Y4YEHBIX 00 O3JIEMEHTHOM COCTaBe
KPUMHHAIUCTHYECKON  XapaKTePUCTUKH
MPECTYIUIEHHUH, CBSI3aHHBIX C BOBJIEYE-
HUEM HECOBEPIICHHOJIETHUX B TIPECTYII-
Hyl gaesaTenbHocTs. OOoOmas npuse-
JICHHBbIE MHEHUSI MO)KHO KOHCTAaTHPOBATh,
YTO BCEMH YYECHBIMH (XOTS M B Pa3HBIX
BapHalMAX) MPU3HAIOTCS TPH ICMEHTa,
a MIMEHHO: a) CIIOCO0bl COBEPIICHHUS Ipe-
CTyIUICHHUS (TO €CTh BOBJICUEHUE HECOBEP-
LICHHOJIETHEIO0 B IPECTYIHYIO JESATEllb-
HOCTB); 0) XapakTepUCTHUKA IJUYHOCTH
MIPECTYITHUKA, B) XapaKTEPUCTHKA JINY-
HOCTH HECOBEPIICHHOJETHETO (IoTep-
neBmrero). Uto kacaeTcsi «BapHanuii,
TO: @) BBI/ICJIEHHE B KAUeCTBE PaBHOIIPAB-
HOTO DJIEMEHTa KPHUMUHAJIHCTHYECKOI
XapaKTepPUCTHKHA «crmocoba  ITOroToB-
KM COBEPILUCHUS NMPECTyIJIeHUs U (MiIn)
€ro COKPBITUS» OT/IEIBHO OT OCHOBHOIO
(LeHTPANBHOTO) CTPYKTYPHOTO 3JIEMEHTa
croco0a — «COBEPIICHNE IPECTYIICHUS»,
CUMTAEM HEIENeCO00Pa3HO, IOCKOJIBKY
TPaJUIIMOHHO B KDUMHHAIUCTHKE CIIOCO0
COBEpIICHUS] MPECTYIUICHUS IOHUMAIOT
KaKk CHCTEMy B3aUMOOOYCJIOBJICHHBIX,
TOJIBYDKHO ~ JISTEPMHUHHUPOBAHHBIX  JIEH-
CTBHH, HaNpaBJICHHBIX Ha IIOITOTOBKY,
COBEpILICHHE U COKpPBITHE MPECTyILIe-
HUSL, TIPA 9TOM TIPOIECC TIOATOTOBKH HITH
COKPBITHS BOOOIIIE MOXKET OTCYTCTBOBATh
[32, c. 183-192; 33, c. 6-16]; 6) uTo
KacaeTcs MEXaHHM3Ma COBEpILICHUs IIpe-
cryrienus, To [1.d. ®nops ero Tonkyer
KaK COBOKYIHOCTb HPECTYIHOIO IOBe-
JCHUs, KaK MCHXO(MH3HOIOTHYECKYIO
COCTABIISIOIIYIO peaTn3aliy BOBICUCHHS
1 TIOCJICIOBATEIbHBIX, B3aNMOCBI3aHHBIX
NPECTYNHBIX JACUCTBUI MNPECTYNHUKA,
HaIpaBJIeHHBIX Ha BO30YXeHNe y peOeH-
Ka JKEJaHUsl y4acTBOBaTh B COBEPIICHUHU
OJTHOTO WJIM HECKOJIbKHX TPECTYTUICHHUH
[31, c. 37]. To ecTb peyb HAET O MOHUMA-
HHUM JICHCTBUS CO CTOPOHBI IIPECTYIHUKA
u otoOpakaeTcs B CyObEKTHBHOH CTOPO-
HE TPeCTyIUIeHHs, NPEIyCMOTPEHHOIO
cT. 304 YK VYkpaunbl, Kak yMbIIIJICHHbIE
neiictBusa. Bmecte ¢ TemM B obuienpu-
HATOM CMBICIIE MEXAaHH3M COBEpPIICHUS
MPECTYIUICHHUS TPHUCYI] HEOCTOPOKHBIM
MPECTYIUICHUSM, TIe, Ha000pOT, Crocod
orcyTcTByeT. IIpnuem B 5TOM MexaHU3Me
MPOSIBIISIIOTCSL ICHCTBHS, KOTOPBIE CaMU
mo cebe He SBISIOTCS NPECTYIHBIMH,
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HO B UTOTE BBI3BIBAIOT (B COBOKYITHOCTH
C JIpyTUMH 00CTOSITENTLCTBAMH) MPECTYTI-
HbIHA pesynsrar [16, c. 124—125], To ecThb
MPECTYMHUK HE BBIIOIHSACT CO3HATEIb-
HBIX JIEHCTBHI O MOATOTOBKE, COBEpIIIE-
HUIO U COKPBITHIO TIPECTYTIIICHUSI.

B cBorw ouepens, cpeau TpaauLUOH-
HBIX DJIEMEHTOB KPHUMHHAJIHCTHYECKOI
XapaKTePUCTUKN  SIBISTIOTCS ~ TPEIMeT
MOCSATaTeNIbCTBA, KOTOPBIH CIIEAYET CYH-
TaTh KaKk MaTepHajbHBIA MpeIMeT opra-
HUYECKOH M HEOpraHWYeCKOH HpUpOIbI,
C KOTOPBIM MPECTYIHUK BCTYIAeT BO B3a-
HMOJICHCTBUE, U3MEHSET M TpeBpaliaeT
ero [34, c. 268-269]. 1 eciu roBopuTh,
HampUMep, O TMPECTYIUICHHUSIX IPOTHB
OKpYIXKAoIel Cpeibl, TO MPECTYIHOe
MOCATAaTeIbCTBO MOXKET OBITh HaIpaBile-
HO Ha OKPY>KaloIIyIo CPey B IIEJIOM HIIN
OTIETbHBIE €r0 KOMITOHEHTHI (IIPHUpOJI-
HBIE DKOJIOTHYECKHE CHCTEMBI, 3EMIIH,
10YBa, Jieca, HeApa, KMUBOTHBIE U pacTe-
HUSI, 3allOBEJHUKH, HAIlMOHAJBHBIE Map-
KH, )KUBOTHBIE M PacTEHUs, 3aHECEHHbBIE
B Kpacuyto kuury u ap.) [35, c. 125].
B Hamiem jxe citydae, Takoil SJIeMEHT He
HECeT KPUMHUHAIMCTUUECKH 3HAYUMOI
uHPOpPMAIIMK, TIOCKOJIIbKY — YIOMHHAB-
HIUMCSL  «MATepUAIBHBIM  MIPEMETOM
OpraHUYeCKOl M HEOPraHMYECKOU IIpHU-
POZIBI, ¢ KOTOPHIM NPECTYIHUK BCTYNAeT
BO B3aWMOJICHCTBHE, M3MEHSET M MpEeB-
paiaer ero» sBISIETCS] HEIOCPEICTBEHHO
JIMYHOCTh HecoBepIIeHHoneTHero. Ho
CpeH TPaIUIIMOHHBIX JIEMEHTOB KPHMHU-
HAJIMCTHYECKOW XapaKTepUCTUKU M €CTh
XapaKTEePUCTUKA JINYHOCTHU TPECTYIMHUKA
U XapaKTepUCTUKA JIMYHOCTH ITOTEpPIIeB-
LIEero, a XapakTep B3auMOJCHCTBUS Mpe-
CTYIIHHUKA C JIMYHOCTHIO HECOBEPIICHHO-
JIETHETO OXBATHIBAETCSI TAKUM DJIEMEHTOM
KPUMUHAJIUCTUYECKOH XapaKTepUCTUKH,
KaK CIoco0 COBEpIICHHS MPECTYIUICHUS.
Kpome TOTO, yuuThIBasi crienuduky pac-
CMaTpHUBAeMOTO TPECTYIUICHHS, IOTep-
neBmuM 1o cT. 304 YK sBisiercs BOB-
JICYCHHOE B IPECTYIHYIO JeSTelbHOCTh
mUIo (TO €CThb HECOBEPIICHHOJIETHUH),
KOTOpOE B pe3yJibTare COBEPIICHUS Mpe-
CTYIHBIX JISHCTBUII CTAHOBHUTCS MPECTYII-
HUKOM, IOCKOJIbKY B YTOJOBHO-TIPaBO-
BOM CMBICJIE OJHOBPEMEHHO BBICTYIMAET
B POJIM KaK MOTepreBiiero (Ipu BOBIIe-
YEHUH), TAK U B POJIN MPECTYNHUKA (€CIN
10 BO3PACTy YKE SIBISETCS CyOBEKTOM
npecTyruieHus) [36], a moToMy HOpPUIN-
YEeCKH TPAaBWIBHO B CTPYKType paccma-
TPUBAaEMOH MOJEIH KPUMHHAIUCTHYC-
CKOM XapaKTEPHCTHKH TOBOPUTH O TaKOM

000011aI0IIeM OTAEIBHOM JIEMEHTE, KaK
XapaKTEePUCTUKA JINYHOCTH HECOBEPIIEH-
HOJICTHUX, BOBJICYCHHBIX B IPECTYIHYIO
JiesTenbHOCTh. Ha Ham B3I, UMEHHO
B TAaKkOM CMBICIIC YIOMMHABLIMIiCS dIie-
MEHT MpHoOpeTaeT KpPHUMUHAIHUCTHYEC-
KYyIO 3HAUUMOCTb.

Ocoboe MHEHHE BBICK)KEM
U TI0 TaKkOMy ODIIEMEHTY, KakK CieIoBast
kaptuHa. COIIacHO TOJIKOBOMY CJIOBapIo,
«cnem»y — 3TO TO, YTO YLEJNENo, coXpa-
HHUJIOCh OT pa3pyILCHUs, YHUYTOXKCHUS,
cMeptu U T.4. [37, c. 557]. Uro kacaercst
CJICJIOB TIPECTYIICHHS, TO CPEAN KPHUMH-
HAJMCTOB UX HPEUMYILECTBEHHO ITOHU-
MaloT KaK MaTepuabHO-(QDHUKCHPOBAHHbIC
U3MEHEHUs B Cpelie, NPU STOM YIOTpe-
ONAIOT APYroi TepMHUH — CIIeAOBast Kap-
THHA KaK COBOKYIHOCTb MaTE€pPHATbHBIX
W WJICaTbHBIX CIIEJIOB-OTOOPAKEHHI TIpe-
CTYIUICHHST; OTPAKEHHE B ITaMSTH JIIONEH
MIPU3HAKOB IPECTYIUICHHS Ha MOMEHT
ero obHapyxeHus [38, c. 354]. [TosTomy
MOHATHE «CJIE0Basi KapTUHA» BKIFOYAET
ujiealibHble OTOOPAKEHUSI U MaTepuallb-
HblE CIEIbl KaK HCTOYHUKH BHUIMMBIX
U HEBUJIUMBIX, IPOTHO3UPYEMBIX CIIEIO0B,
00pa30BaBLIMXCS B MOMEHT COBEPLICHHS
npectyrienna. M.B. CanteBckuil nps-
MO TOBOPWJI, YTO CJIE€A0BAst KapTHHA KOH-
KPETHOTO MPECTYIUICHUS] — 3TO peanbHast
MarepuaibHas cieoBas 00CTaHOBKa Ha
KOHKPETHBII MOMEHT BpEMEHH, KOTO-
past OTpakaeT M COXPaHSET PA3TUIHYIO
WHPOPMAIIMIO O KOHKPETHOM COOBITHUH
NPECTYIUICHUS. W JIMIE, COBEpIIUB-
MM €ro B KOHKPETHOH 0OCTaHOBKe
[39, c. 421]. Tepmun «peanbHasi maTe-
puanbHas OOCTaHOBKA» HCCIIEIOBATEIb
UCIIOJIB3YeT KaK TAKOM, YTO Ipe/roaract
ujiealibHbIe U MaTepHajbHbIe OTOOpaxe-
Hust. OtTcioma MOXHO KOHCTaTHPOBATh,
YTO OCHOBHBIM KPHMHUHAJIHCTHYECKUM
MIPU3HAKOM CIIETOBOM KapTHHBI CIEMy-
€T CcunTaTh WICaJbHBIE M MaTephallb-
HBIE CIIeJbI, O0pa30BaBIINECS HWMEHHO
B MOMEHT mpectymienus [35, c. 112].
B Hamem ciyuae, uIeanbHbIC CIE/bI
MOT'YyT UMETh MECTO, B IIEPBYIO OUepe/ib:
a) TpPHU HENOCPEACTBEHHOM OOIIEHUH
HECOBEPIIEHHOJIETHETO C MPECTYITHHKOM;
0) mpu HanMuuM cBuieTeneil (oueBHI-
LIEB) JIESITEIBHOCTH 3JIOyMBIIIICHHUKA
[0 BOBJEUYEHHIO HECOBEPIICHHOJICTHE-
IO B IPECTYNHYIO JICSATEIBHOCTh, YTO HE
€CTh PACIPOCTPAHEHHBIM OOCTOSTEIb-
ctBoM. B TO ke Bpewms, B ciydae, Kor-
Jla BOBJICUCHHWE HECOBEPIICHHOIETHETO
B IIPECTYITHYIO JISSITETBHOCTH COBEPIIAET-

cs1 coco0oM (PH3MYECKOro BO3JICHCTBUS,
KOTOPBIH COMPOBOXKAETCS MPUUNHEHUEM
€My TSDKKOIO MM CpeAHell TskKecTH
TEJIECHOTO TIOBPEXKJCHUS WM COBEpIIIe-
HHEM JIpyroro 0oJiee TSHKKOTO MPecTyIuie-
HUSI, CJIEAbl MaTepPHATBbHOTO XapakTepa
HMEIOT O4YeBUAHBIA Xapakrep. To ecThb
TaKOH JIEMEHT, KaK «TUIHYHAs CIeI0Bast
KapTHUHA», MOXKET UTPATh ONPEIeTICHHYIO
MH(POPMAIMOHHYIO POJIb B MOJENIN KpH-
MHUHAJMCTHUECKOH XapaKTepUCTHUKHU pac-
CMAaTpPUBAEMBIX NTPECTYIUICHHH.

BoiBoapl. Takum o0Opa3om, Moaenb
KPHMUHAJIMCTUYECKON  XapaKTepUCTHKH
MIPECTYIUICHUH, CBSI3aHHBIX C BOBIIEYE-
HUEM HECOBEPILEHHOJIETHUX B MPECTYI-
HYIO JICSIT€NbHOCTh, MOJKHO MPEATIOKUTD
B CIEAYIOIIEM BHIE: ) CIIOCO0 coBepIIe-
HUSI TIPECTYIUIEHHS; 0) XapaKTepHCTHKa
JUYHOCTH HECOBEPIICHHOIICTHHX, BOB-
JICYCHHBIX B MPECTYIHYIO JESTEIEHOCTH;
B) XapaKTEPHUCTHKA JINYHOCTH IPECTYII-
HUKA, BTATHBAIOIIET0 HECOBEPIICHHO-
JIETHETO B TPECTYNHYIO [EATENbHOCTH;
r) oOCTaHOBKA COBEPLICHHs IPECTyILIe-
HUS; /1) THITHYHAS CJIe1oBas KapTHHa (Kak
(haky/IbTaTHBHBIN JIEMEHT).
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K BOITPOCY O KPUMHUHOJIOTUYECKOMN MACITOPTU3AIIUU
AKHNJABIX TOMOB KAK OBBEKTOB
HNPEAYIIPEXJAEHUA IPECTYIIHOCTH

Eaena T'PUT'OPBEBA,
KaH/AUJIaT IOPUINYECKUX HaYK,

Benymnﬁ CIICHUAJIUCT OTAC)IA IJIAaHUPOBAHUA U KOHTPOJIA

MOoOWIBHOTO crIacaTeIbHOTO LHEHTpa

TocynapcTBenHO# ciy>k0bI YKpanHbI 110 Ype3BEYAHBIM CUTYaNsIM

AHHOTAIUA

Crarpsl HamnpaBlIeHa Ha JAlbHENILEe UCCIIeI0BaHNE TEOPETUIECKUX U MPHKIAJHBIX BOIPOCOB KPUMUHOJIOTHUECKOH MaclopTh-
3aIUH JKWIIBIX JIOMOB. ABTOp paccMaTprBaeT XKHJIbIE JI0Ma, Kak MaTepHabHbIe 00BEKTHI MPEAYTPEKACHUS IIPECTYITHOCTH, KOTOPEIE
001a/1at0T ONPE/ICICHHBIMU KPUMUHOJIOTHYECKUMH XapaKTEPUCTUKaMH ¥ (JOPMHUPYIOT CTETICHb MX KPUMHHOTCHHOCTH.

Otmeqaercsi, 4YTO K KPUMHHOJIOTHYECKUM XapaKTEPUCTUKAM JKHJIbIX JOMOB OTHOCSATCSI UX KOHCTPYKTUBHbIE OCOOCHHOCTH, BHEII-

HUE (AKTOPHI, KOTOPHIE CIIOCOOCTBYIOT MJIM THPEISITCTBYIOT COBEPUICHHIO NPECTYIUICHUIl: TOMO(OHBI, OXpaHHAsi CHTHAJIM3aLus,
PELIETKH Ha MEePBBIX U MOCIEAHUX dTa)XKax CTPOCHHMs, paboTa KOHChEepIKeH, a TaKkiKe HaJIM4YKe: YepakoB, TEXHUYECKUX dTaKeH, 1Moj-
BAJIOB, KOTOPBIC MOT'YT OBITH MECTOM COBEpIICHUS (IPUIOTOBJICHUS) NPECTYIIEHUH U 00yclIaBauBaTh KPUMHHAIBHYIO aKTHBHOCTD

HaceleHus. ABTOPOM IIPeUIokKeHa TUIIOBask (JopMa KPUMHUHOIOTHUECKOTO MACIOPTA KUIIOTO JI0Ma.
KitoueBble cj10Ba: KPUMHUHOJIOTHYECKUN MACHIOPT JKUIIOTO J1I0Ma, OOBEKT MPEIYNPEKACHUS IPECTYHOCTH, KDUMHUHOTEHHOCTB,

CTCIICHb KPUMHUHOI'€CHHOCTH, MIPEBEHTUBHAS ACATCIBHOCTD, y'-IaCTKOBLIﬁ O(bnuep NOJIMIKUH.

TO THE QUESTION OF CRIMINOLOGICAL PASSPORTIZATION HOUSES
AS OBJECTS FOR PREVENTION CRIME

Elena GRIGORYEVA,

Candidate of Law Sciences, Leading Specialist of the Planning
and Control Department Mobile Rescue Center State Service of Ukraine for Emergencies

SUMMARY

The article is aimed at further study of the theoretical and applied issues of criminological certification of residential buildings.
The author considers residential buildings as material objects of crime prevention, which possess certain criminological characteristics

and form the degree of their criminality.

It is noted that the criminological characteristics of residential buildings include their design features, external factors that
contribute to or impede the commission of crimes: intercoms, burglar alarms, bars on the first and last floors of the building, concierge
work, as well as the presence of attics, technical floors, basements which can be the place of commission (preparation) of crimes and
cause criminal activity of the population. The author proposed a typical form of a criminological passport of a residential house.

Key words: criminological passport of a dwelling house, crime prevention object, criminality, degree of criminality, preventive

activity, local police officer.

IlocranoBka mnpo6Giaembl. Crparerus
3QIIUTHI KU3HH, 3II0POBbSI, YECTH U JIOCTO-
MHCTBA JIMYHOCTH, €€ MMYILECTBA OT IIpe-
CTYIHBIX TIOCSTATENIbCTB JIOJDKHA HOCHTB
CHCTEMHBII XapakTep IOCPEICTBOM peasii-
3alMM KOMIUIEKCHBIX IIporpamM o0rieco-
LMATBHBIX M YTOJIOBHO-TIPABOBBIX MEp IPO-
(buiakThKy mpecTyrnHocTH. B Hactosiee
BpeMsI He B [IOJIHON Mepe pealln30BaHblI I1po-
IPaMMHBIE MEPbl OTHOCUTEIBHO KPHUMUHO-
JIOTMYECKOH MACTIOPTH3ALUHI JKIJIBIX JIOMOB.

D deKkTHBHOCTh peanu3anuy  Ipo-
IPaMMHBIX MEp 3aBHUCUT OT YPOBHS pas-
pPabOTKU TEOPETHYCCKUX M TPHKIAIHBIX
BOIIPOCOB TTACTIOPTU3ALINH JKUITBIX JOMOB,
Kak 00BEKTOB MPEIYPEKACHUS IPECTYTI-
HOCTH C yYETOM MX KPUMHHOJOTHYECKHX
XapaKTEepPUCTHUK.

AKTYyaJIbHOCTb TeMbl HCCJIeI0Ba-
HHUs1 O00YCIIOBJIEHAa BBICOKOH CTENEHBIO
KPUMUHOT€HHOCTH JKHJIBIX IOMOB U HE00-
XOIUMOCTBIO pa3pabOTKK OpraHU3alHoOH-
HO-yIIPaBIEHIECKHX Mep IO €€ CHIKe-
HHIO.

CocTrosinne ucciaenopanus. Vzyue-
HUEM BIMSHUS reorpapudeckoro (mpo-
CTPaHCTBCHHOTO W BpPEMCHHOIO pac-
InpeacicHuss IMNpeCcTylmHOCTH B
CTpaHE, PCEruoHax, W THUIIaX HACCJICH-
HBIX IIYHKTOB: MECTa IPeCTyIUICHHUS,
JKUTEIbCTBA NMPECTYNHHUKA) U TONOrpa-
¢udeckoro (HEMOCPEACTBEHHOE MECTO
COBEPIICHHUs TPECTYIUICHHS: MarasuHbl,
BOK3aJIbl, KBapTHPbI, Mapku) (HaKTOpOB
Ha XapakTep, COCTOSHHE U AWHAMHKY
NPEeCTYNMHOCTH 3aHUMAJINUCh TAKUC y4e-

MHpe,

mele, kak M.M. babae, A.H. baOen-
ko, A.M. bannypxka, F0.Jl. brysmreiin,
nr. Borarupes, B.. Bonsroxk,
A.A. Tabwanmu, .M. T'miauHCKUH,
B.B. l'onuna, T.A. [lenucosa, A.H. [Ixy-
xka, A.W. lonrosa, 10.1. lyk, B.I1. Eme-
nesHoB, A.Il. 3akamox, M.M. Kapnen,
A.-X. Ketne, B.B. Jlynees, T.B. Ponu-
onosa, B.Il. ®unonos, O.I1. llaiitypo,
B.M. akyn, A.M. T'eppu, JLAXK. Ker-
ne, TY. Wluaiinep u mpyrue. Ha doue
MHOTOUUCJICHHBIX W  OCHOBATEIBHBIX
WCCIIeNOBAaHUN BIUSHUA Teorpaduue-
CKUX (pernoHambpHBIX) (pakTOpoB Ha
COCTOSIHHE TPECTYITHOCTH, BOIIPOCKI
KPUMHHOJIOTHYECKOW  MacCIOpTU3AIIHI
JKHJIBIX JIOMOB, KakK OOBEKTOB IIpe.-
YIPEKICHUS MPECTYNHOCTH HE HAallJIu
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CBOCH JIOJDKHOM TeopeTHYecKOl paspa-
OOTKH AJISL HYX]I TIPAKTUKH.

Heanio n 3aga4eil cTaTby sBISETCS
JasibHelIee HUccIeoBaHue TeOopeTHde-
CKUX ¥ NPUKIATHBIX BOMNPOCOB KPHMHU-
HOJIOTUYECKOH IaCHOPTH3alUU  KHIIBIX
JIOMOB, KaK OOBEKTOB IPEAYNPEKACHUS
HPECTYITHOCTH M pa3pabOoTKa MpaKTHye-
CKHX PEeKOMEHJANWil JUIS CHIDKSHUS CTe-
[IeHN UX KPUMHHOTEHHOCTH.

N3n0:eHne 0CHOBHOIO MaTepuaJia.
HccnenoBanne TeopeTHYECKUX M MpH-
KJIaJIHBIX BOIIPOCOB KPHUMHUHOJIOTHUECKOM
MAacHOPTH3AIMH KHIIBIX JIOMOB, KaK 00b-
€KTOB MpPEAyNPEKACHUs] MPECTYNHOCTH,
C IIETbI0 OMNpPEIENeHUs] MX KPUMHHOJO-
TMYECKUX XapaKTePUCTHK HANpaBICHO
Ha peaau3aluio MPOTPAaMMHBIX Mep IO
NpoQUIaKTUKE  NPECTyNHOCTH,  yCO-
BEpIICHCTBOBAaHME  3aKOHOZATENIbCTBA,
OPraHU3aLUI0 CPEACTB M METOJ0B Ipel-
YHPEKICHUS IPECTYITHOCTH M PACKPBITHE
MIPECTYILUIEHHH.

KomrutekcHas mporpaMma npoduiiax-
TukH npectynHoctd Ha 2001-2005 roabt
IpeaycMaTpyuBaga MpPOBEICHUE Maclop-
TU3alMd  TOABE3I0B  MHOTO3Ta)KHBIX
JKMJIBIX JIOMOB M OOLICKHUTHH C LIEIbIO
pelLIeHHUs BOIIPOCa O BHEAPEHNUHU HX 0Xpa-
HbI, TEXHHYECKOW 3alllUThl, pa3pabOTKu
CHCTEMBI CPOYHOH CBSI3U ITOCTOB OXPAHBI
¢ mutnmeit [1]. Kommekcnas mporpam-
Ma TPOQUIAKTHKN TpaBOHAPYIICHUH Ha
2007-2009 rozsl B KauecTBe 3a/1a4 110 pas-
paboTke HOBBIX ()OPM M METOROB Npodhu-
JIAKTUKW MPaBOHAPYLIEHUH M BHEIPEHUS
UX B NPAKTHUKY, [IpeAycMaTpuBaja Bejle-
HHUE ydyeTa >KWIbIX MOMEIIEeHUH, B KOTO-
PBIX NIPOXKUBAIOT IPaskAaHE MPEKIOHHOTO
BO3pAcTa, JIETU-CUPOTHI, OAUHOKUE, HeJle-
€CrocoOHbIe ¥ JApYyrHe JIMNA, KOTOpbIe
TpeOyIOT OMEKH C LEIbI0 HEMOMyIICHUS
M3EBATENbCTB HAJ HUMH U HE3aKOHHOTO
OTUYKACHUS UX KBS [2].

B HexoTopoil Mepe, BONpOCHI IpO-
BE/ICHHS TAaCHOPTU3AIMU JKHJIBIX JIOMOB
HaXOIAT CBOI IPAaKTUYECKYI peann3a-
LU0 B MOpPaJIbHO-COLIMAIIBHON Macrop-
TU3AlMU OTAENBHO B3ATBIX TEPPUTOPHI.
B wyactHOCTHM, OIHMM U3 TNPHUHIUIOB
JIESITeNbHOCTU MOJNUIUM SIBIISIETCS B3au-
MOJICHCTBHE C HACEIEHHEM Ha MNPUHIU-
nax MapTHEPCTBA C IIETbIO OMpPEAEIECHHs
IIPUYMH U YCJIOBHH COBEPILCHHS IPaBO-
HapyUICHUH, IUIAHUPOBAHUS CIyXeOHOM
JIeATeIbHOCTH OPTaHOB U MOApa3/iesieHnit
MOJIMIUK C YYETOM CIEUU(PHUKH PEerHoHa
U TpoOIeM TepPUTOPHANIBHBIX OOLIMH.
Tak, B coorBercTBHM ¢ MHCTpyKImel mo

OpraHu3alUM AEATEIbHOCTH Y4aCTKOBBIX
o(uIepOoB  MOMMIMH, OCYLIECTBICHHE
npoQHIaKTUIECKON paboThl, HAIIPABIICH-
HOIl Ha MpeaynpexaeHHe COBEpLICHHs
YIOJIOBHBIX M JIPYTHX TPaBOHAPYIICHUH
Ha OT/IEJILHO B35 TOM TePPUTOPHUHU BO3JIara-
eTCsl Ha YYaCTKOBBIX OQUIIEPOB MOIULIHH.
[IpeBenTUBHAS (mpodunakTHIecKas)
paboTa yJacTKOBBIX O(HUIIEPOB ITOJIHIINU
9TO — JESTEIBHOCTh, NMPEIyCMOTpPEHHAs
3aKOHOJIATENILCTBOM YKpPAWHBI, KOTOpast
HaIpaBJIeHa Ha MPeyIPEeKICHAE YTOI0B-
HBIX M JAPYTUX IPAaBOHAPYLICHUH, Mpo-
BEpKY COOJIIOZIEHHs OrpaHUYeHHH, ycTa-
HOBJICHHBIX 3aKOHOM B OTHOLICHUHM JIHII,
KOTOpBIC HAXOJATCS Ha HPEBEHTHBHOM
ydere, OCYIIECTBICHUE TMONULEHCKON
OIIEKH.

C nenpio peanan3anuy NPUHINIA B3a-
MUMOJICHICTBUSL C HACEIEHUEM HA OCHOBE
napTHepCTBa, 0OMeHa MH(OopMaIen I
JJaNbHEHIIEro ee UCIOoIb30BaHUs BO Bpe-
MsT MCIIOJTHEHUsSI CIy)KEOHBIX 00s3aHHO-
CTell y4acTKOBBIH O(HUIIEep TTOIHUIHH BEJIET
KOHTPOJIbHO-Ha130pHOE JI€JI0, B KOTOPOM
cozlepkuTcss MHGOPMALUs OTHOCHTEIb-
HO: 1) ocobeHHOCTEH TeppUTOpUU 00CITY-
JKMBAHUS, pa3MELCHUS M PeXUMa pabOThI
MPEANpPUATHH, YIPEKICHUH U OpraHu3a-
Ui, 00BEKTOB Pa3pENINTENbHON CHCTe-
MBI, KOHTaKTOB OTBETCTBEHHBIX JIUI] OpTa-
HOB MECTHOTO CaMOYTIPaBJICHUS, APYTUX
CIPaBOYHBIX U WH(POPMAIIMOHHBIX Mare-
pHAJIOB, KACAIOIMXCS TEPPUTOPUH 00CITY-
JKMBaHWS; 2) KOJIMYECTBAa HACEJCHUS Ha
TEpPUTOPHH; 3) KOJIMYECTBA, COBEPIICH-
HBIX Ha HOJIMLEHCKOM Y4acTKe YIOJOB-
HBIX TIPABOHAPYIICHUH, OOCTOATENBbCTB,
KOTOpBIE NPHUBOJAT K HMX COBEPIICHUIO;
4) mpuUMeT JUL, KOTOPBIE MOJ03PEBAIOTCS
B COBEPIICHUH MM COBEPIIMIIM YTIOJOB-
HBIE TPABOHAPYIICHUS; 5) YKPaJeHHBIX
BEIIEH W TPAHCIOPTHBIX CPEJCTB, KOTO-
pBIE HAXOAATCSI B PO3BICKE; 0) MECT KOH-
LEHTPALUH JIUI, CKJIOHHBIX K COBEpIle-
HUIO [IPAaBOHAPYILICHHIA; 7) CHII ¥ CPEJICTB,
KOTOpbIE TPUBJIEKAIOTCS K OXpaHe o01ie-
CTBEHHOTO IOpAZKAa Ha IOJHLEHCKOM
yuactke [3].

Ilo Hamemy MHeHHIO,
JIOTUYEeCKass  IacropTU3aLus
JIOMOB, KOTOpBIC HaXOJATCS Ha TEPPHUTO-
puH 00CTy:KUBAaeMOTro O(HUIEPOM MOIH-
UM YyYacTKa, IO3BOJMT ONpEaensiTh Ha
OCHOBE OOOOMICHHBIX (CHCTEMAaTU3UPO-
BaHHBIX) JAHHBIX CTENCHb KPHUMUHOTEH-
HOCTH OTJENFHO B3STOTO JKHJIOTO JIOMa,
a 3HAYUT CTPOUTH IIPEIYNpPEAUTEIHHbIC
(npodunakTryeckre) Mepbl OTHOCHTEIb-

KPUMHHO-
KHIIbIX
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HO KOHKPETHOIO OOBEKTa, YTO TOBJICUET
3a co0O0¥ MOBBIIIEHHE KAYeCTBA U PE3yIlb-
TATUBHOCTH MPEBEHTUBHOM (Tpoduiak-
THUYECKOI) esITeIbHOCTH, HAIIPABICHHOMN
Ha MPeIypexIeHIEe COBEPIICHHE PaBO-
HapylmIeHuI Ha TEeppUTOPUH YydacTKa
B IIETIOM.

Ha ceronusimnuii neHs, macnopTusa-
sl JKWIBIX JOMOB, KaK OOBEKTOB Tpes-
YIPEeKACHUs] TPECTYITHOCTH HE HalIa
CBOETO JIOJDKHOTO BHEJIPEHUS B IIPAKTHKY
M3-32 HEIOCTaTOYHOTO TEOPETHYECKOTO
HCCIICIOBAaHUST HMX KPUMHHOJOTHYECKHX
XapaKTEePUCTHK.

Hapsiny ¢ ¢unocodckuM noHUMaHH-
eM «o0beKTa (IpeiMeTa)y, Kak CyIIeCTBY-
FOII[ETO BHE HAC M HE3aBUCHMO OT HAIIEro
CO3HAHMS BHEUIHWH MHp, MaTepUalbHas
JeSITeNBHOCTD; TPEIMET, KaK COCTaBIIs-
foas 9acTh BHEIIHETO MaTepHalbHOTO
MHpa; TIPEeIMeT IIO3HAHWS U JesTeNb-
HOCTH 4YelloBeKa, cyOwnekra [4, c. 448],
KPUMHHOJIOTHST PACCMaTpPUBAET «OOBEKT»
ropaszo MIMpe, He TOJBKO KaK IPOLECCHI
U SIBJICHUSI, KOTOPBIE CO3JAaI0T KPUMHUHO-
TeHHYIO JAETePMHHAIMIO, HO M MPUMEHHU-
TEJILHO K TPO(UITAKTHUECKOM e TeIbHO-
CTH TPABOOXPAHUTEIBHBIX OPraHOB Kak
OTpe/IeTICHHBIE TEPPUTOPUH, JIUI[ C IPO-
THUBONPABHBIMH yCTaHOBKaMu. KoHKpe-
TU3AIUS TIOHATHUS «OOBEKT, IS OTPEO-
HOCTEH CYOBEKTOB TMpEayNpeAUTEIbHOMN
NeSITeHOCTH Halllla CBOE OTPaKeHHE
" B noHsATHIHOM anmapare. A.H. Jluten-
HOB YTBEPIKJIACT, YTO OOBEKT MPEayIPEK-
JEHUs] TPECTYMHOCTH — 3TO TO, Ha YTO
HETOCPEACTBEHHO BIUSIOT CyOBEKTHI IS
TOTO YTOOBI, HJI YMEHBIITUTH KOJTHYECTBO
MPaBOHAPYIICHUH, TPENyNPEIUTh KOH-
KPETHOE peaibHO BO3MOXKHOE MPECTYILIe-
HUe, MPEIYIPENTh ero WK MPecedb ero
cosepuienue. s cyObeKTOB mpexynpek-
JICHUS IPECTYMHOCTH OOJBIIOE 3HAYCHUE
HMMeeT MPABIIBHBIN BEIOOP 00BEKTa KpH-
MHUHOJIOTHUECKOTO BIUSHHUS, Ipobiiema
KOTOPOTO SIBIISIETCSI «KJIIOYEBOW C TOUYKH
3pEHHS HICOJIOTHH, TTOJUTHUKH, CTPATEeTuN
W TaKTHKM» COOTBETCTBYIOUICH JesITeNb-
Hocrtu [5, c. 80, 81]. Jusa B.B. Tonunsl
OYEBHIHO, YTO 0e3 y4deHus o0 oObeKTe
MPeAYIPEIUTEIBHOTO BIUSHUS, YMEHUS
BBIICIISAT €T0 U3 MHOXKECTBA JICTEPMU-
HAHT MPECTYMHOCTH, HAXOAUTh B 00b-
eKTaX «TOYKH YS3BHUMOCTH» HE MOXKET
MPEAMETHO W TIOJHOICHHO PAa3BHUBATHCS
KaK TEOpHs, TaK M COBEPIICHCTBOBATHCS
MpaKTHUKa TPEAyNPEKICHUS TPECTYII-
HOCTH, KOTOpasi CIIoCOOHa JeHCTBOBATh
Oosree MeHee pe3yIbTaTHBHO, KOT/Ia Iepest
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ee cyObeKTaMu BBICTYNAIOT HE aOCTpaKT-
HBI€ «IIPUYHHBI U YCIOBUSY, «ITPUUUHHO-
CJIEJICTBEHHbIE KOMIIJIEKCBI», a peallbHbIe
MarepHalbHble U JTyXOBHbIC ()pParMeHTHI
ObITHsI U CcO3HaHWs. JIaHHBIA MpaKTHUe-
CKHH aCTIeKT 0 MHEHHUIO aBTOPA SBIISIETCS
OHMM 13 IVIaBHBIX YCJIOBHH 3aTpeOoBaH-
HOCTH KPHUMWHOJIOTHH MPAKTHKOH IIpo-
THBOJCUCTBUS IpeCTymnHOCTH [6, c. 152].
AKTyaJIbHBIM CTaHOBHTCSI TpeOoBaHME,
YTO JIF000H CyOBEKT JIOMKEH JIOCKOHAIIb-
HO 3HaTh OOBEKT, C KOTOPBIM MUMEET JEJI0.
OTO mpaBHIO B OAMHAKOBOM Mepe 3Ha-
YUMO Kak JUId OOJIBIIMX KOJUIEKTHBHBIX
CyObEKTOB NPEIyNPEkICHUS] NPEecTyI-
HOCTH, KOTOpBIE ACHCTBYIOT B OOLIEro-
CyJapcTBEeHHOM Maciirabe (Hampumep,
MIPAaBUTEIBCTBO), TAK M AL OTAEIBHBIX
HCTIOJIHUTENEH HHU30BOTO YpPOBHSA, CKa-
JKeM, KOHKPETHOTO COTPYJHHKA OPTaHOB
BHyTpeHHUX xaen [7, c¢. 107]. B.B. Tomn-
Ha, MO/IBO/IL UTOTY CBOETO MCCIICOBAHUS
O0OBEKTOB IPEAYNPEKACHHUS MPECTYITHO-
CTH, OTMEYAET, 4TO, BO-NIEPBBIX, OOBEKT
MPEAYNPEXIACHUS MIPECTYHOCTH — 3TO
MOHSATHE, KOTOPBIM OXBAaThIBAIOTCS Mare-
pHUalbHbIE U JyXOBHBIE HOCUTEIH JETEp-
MUHAHT NPECTYIHOCTH U €€ MPOSIBICHUI.
Bo-BTOpBIX, OOBEKT TNPEAyNpPEKICHHS
MIPECTYMHOCTH BCETa UMEET TaKyIo IJIaB-
HYI0 OCOOGHHOCTb, KaK KpPHMHHOTEH-
HOCTb, YTO OOYCIIaBIMBAET KPUMHHAIIb-
HYIO TIPAKTHKY JIOfiel, 1 Gnaropaps uemy
Takoll 0OBEKT (OOBEKTHI) MPU HCCIENO-
BaHMHU HAOIIONACTCs B NPUYMHHO-CIIC]-
CTBEHHOW CBSI3U. B-TpeTbux, CyIHOCTH
MPEAYNPEKACHUS] NPECTYITHOCTH JIEKUT
B OIpPaHMYEHUM WU yCTPAaHEHUH KPHMU-
HOTEHHOTO JeiicTBUs o0bekTa. [loaTomy
MaKCUMallbHas KOHKpeTH3alus OObeK-
Ta, ONpPEAETICHUE €r0 XapaKTepU3YIOIINX
0COOCHHOCTEH M yS3BUMBIX MECT CIIY)KUT
JUTSL pa3pabOTKH COOTBETCTBYIOIINX CTpa-
TeTuil M paspymaronmx o0bekTa Mep, a
TaK)Ke KOHIEHTPALMH YCHINH CyOBheK-
TOB MPEAYNPEIUTEIFHOTO BIMSHUS Ha
IIaBHBIX HANPABICHUSAX MPEIyTpekK/ie-
HUSl U NIPOTHBOJEHCTBHS MPECTYNHOCTH.
B-4eTBepThIX, TONBKO peabHOE, KOHTPO-
JIMPYeMOoe, TOCTATOYHO PecypcHoO obecre-
YEeHHOE MpeayNpexaAeHHe MPEeCTYIHOCTH
B CTpaHE COJACHCTBYET Pa3BUTUIO YUECHUS
00 o0OBeKTe MpenynpeKaeHNsT MpecTyI-
HOCTH U TNPEAYyNPETUTEIHHOTO BIUSIHUSL
[6,c. 157].

OOBeKTBl  MpEeaynpexIeHus  mpe-
crynHocty, B.B. T'onuna rpynnupyer mno
KPUTEPHSIM UX MPUPOJBI HA COIMAIBHBIE,
MpaBoOBBIE W TIIcUXOreHHble. K rpymme

KPUMHHOTEHHBIX OOBEKTOB COLMAIBLHOIO
XapakTepa, y4YeHbIII OTHOCHT KakK Hera-
TUBHBIC SIBIICHUS Ha YPOBHE Trocyjaap-
cTBa, O0ILIECTBAa TaK M KPUMHUHOTCHHbIC
SIBJICHHUSI, U OCOOCHHOCTH KOHKPETHOTO
nuua (aJKorou3M, HapKOMaHusl, IPOCTH-
TyUHs, BUKTUMHOE MOBEJCHHE, KPUMH-
HaJbHAs CYOKyNIbTypa, KOH(MIMKTHOCTH
u 1p.) [6, c. 154, 155]. [1o namemy MHe-
HHIO, K 00BEKTaM IPEIyPEKACHUS Ipe-
CTYIHOCTH CIIeIyeT OTHECTH M OOBEKTHI
MarepHasibHble, & UMEHHO >KWJIbIC J0Ma,
KOTOpbIE 00J1a/Iat0T ONpe/IeICHHBIMU KPH-
MHHOJIOTHYECKUMH ~ XapaKTePUCTUKAMH,
4TO O0YCJIABIMBAECT CTENEHb MX KPHUMH-
HOT€HHOCTH.

KpHUMHHOT€HHOCT — 3TO KpPHMH-
HOJIOTHYECKH 3HauMMas OCOOCHHOCTb
HMEHHO  O00BEKTa  NPEAYNpPEKICHHS
MIPECTYMHOCTH, KOTOpasi XapakTepHu3y-
€T YCTaHOBIICHHYIO HCCJIEIOBaHUSIMHI
B3aMMO3aBUCHMOCTb OOBEKTa W Ompesie-
JICHHBIX BHJIOB M TPYII NPECTYIJICHHH,
IIPECTYITHOCTH B LEJIOM, a Takxke oOle-
CTBEHHO YTOJIOBHO-YIpOJKaloliee, Orac-
HOE COCTOSIHUE SBJICHMS, TIpoLiecca, JIULa,
cpenbl. KpUMHUHOTEHHOCTD JIH060TO 00B-
€KTa NPEIYNPEKACHUS IPECTYIHOCTH
MMEeT BapHATUBHBIA XapakTep U MOXET
OBITh OTOOpaKeHA KOJIMYECTBEHHO-Kaue-
CTBEHHBIMH  IOKa3aTeIsIMH, OJHH U3
KOTOPBIX — CTENEHb KPUMHHOTCHHOCTH
(BbIcOKas-HU3Kas)). O KPUMUHOTEHHOCTH
00beKTa M ero CTENeHH CBHUJICTEIbCTBY-
€T ToNy4YeHHass WH(POPMAIHS, ITOCKOIb-
Ky Takoi OObEKT MpOsBISET ceds U3BHE,
CTaHOBUTCS /I HAOIIOATE s 3aMETHBIM
[6, c. 154]. iIMeHHO ¢ MO3ULMI KpUMHU-
HOTEHHOCTH KaK pe3yibrara AeHCTBHA
KPUMHHOJIOTHYECKUX XapaKTEPUCTUK MBI
paccMOTpUM JKHJIbIE JIoMa KaK OOBEKThI
MIPEAYIPEKACHUS IPECTYMHOCTH.

Oprasn3aioHHO-IIPAaBOBasi ~ OCHO-
Ba BBIBJICHHS CBSI3HM MEKAY MPOCTPaH-
CTBEHHBIMH YCIIOBUSIMH U KDHMHHAIIBHOM
aKTHBHOCTBIO M pa3paboTka KOHKPETHOI
KPUMHHOJIOTHYECKOI TaKTHKHA TPOTHBO-
JICUCTBUS NpecTymHUKaM ObLia mpej-
METOM  HCCIIC/IOBAaHUS  KaHAWJATCKOM
nucceprauuu FO.M. Jlyka. ABrop pac-
cMmarpuBall 0003HAYCHHYIO IPOOIIEMy Kak
00paTHyI0 CBSi3b, TO €CTh KaK KOHKpET-
HYI0, CTAaTUCTHYECKHU NPOSBISIEMYIO CBSI3b
MEXKy Crenu(pUKOil IPOCTPAHCTBEHHBIX
YCIIOBHH MecTa COBEpIICHHUS TPECTy-
IUTEHUSI U YPOBHEM CIIO)KHOCTH peann3a-
LKA TIPECTyNHUKAMH 3ayMaHHOW HMH
MOZIeTH ToBezieHus. [1o MHEHHIO yueHo-
ro, o0CTaHOBKa MECTa COBEPILEHHS Tpe-

CTYIUICHHS MOXKET HCCIIeJOBaThCs, Kak
Ha TPEIMET NPEANOYTEHUsI NPECTYIHH-
KaMH ONpEJETIeHHbIX MECT peasu3aluu
UX HAMEPEHUi, TaK U Ha MPEAMET OTKa3a
OT pealu3allil UMH CBOMX IIPECTYITHBIX
HaAMEPEHUH B pe3ylbTaTe H3MEHEHHS
yCIoBHH. ABTOp MoOJaraer, 4To MOJENb
KOHKPETHOTO TPECTYIHOTO IOCATaTeNb-
CTBa peajn3yemMa He BOOOIIE, a B KOH-
KPETHBIX MPOCTPAHCTBEHHBIX YCIIOBHSX.
B cBoeM KpHMHHAJIBHOM TOHCKE TMpe-
CTyIHMK OTBEpPracT MHOXECTBO MECT
MMEHHO KaK IPOCTPAHCTB peasIu3aliu
BO3MO)XHOCTH COBEPILIECHHS CBOEro Mpe-
CTYIUICHHS, TaK KaK YCJIOBHUS, CIIOXKHB-
muecs TaM, HeOJIaronpusTHbI Ui pea-
TU3alUKl ero HamepeHui. TeopeTndyecku
000CHOBaHHOE M MPAKTHYECKH MOATO-
TOBJICHHOE BO3/IeiiCTBHE HAa OCOOEHHOCTH
KOHKPETHOTO MPOCTPAHCTBA CIIOCOOHO
MIPUBECTH K BBISIBICHHUIO TaKWX YCIIOBHH,
KOTOpPbIE CTaHYT JUISl IPECTYITHUKA TpaK-
THYECKH HempeojonuMbiMu. ccienoa-
TENIb CUUTAET, YTO IO-HACTOALIEMY 3Ha-
YUMBIMU JUIi KPHUMHUHOJIOTHH SIBISIOTCS
(haKkTOpBI, C OHON CTOPOHBI, JOCTATOYHO
yCTOIuMBbIE, YTOOBI YYHTHIBATHCS IIpe-
CTYIHHMKaMH, a C APYTroii — BIIOJIHE TTO/1a-
IOIMECs 1IeJICHANPABICHHOW KOPPEKIINH,
4TOObI NPUBICKATh BHUMAaHHE TEX, KTO
3aHAT ONTUMH3ALUEH IpaBoNOpsIKa. JTa
0COOEHHOCTH OTKPBHIBACT HOBBIE BO3MOXK-
HOCTH TPOTHUBOACHCTBUS  pean3alum
KPUMUHAJIBHBIX HAMEPEHUI HPEeCTYIHU-
Ka MOCPEICTBOM N3MEHEHHS KOHKPETHBIX
npocTpaHcTBeHHBIX ycioBuid. FO.U. Jlyk
aKLEHTUPYET, 4YTO IPOCTPAHCTBEHHbIC
XapaKTEPUCTUKK IPECTYIUICHNUS! BIOJIHE
HPOSIBAT CBOE KPUMHMHOJIOTMYECKOE 3Ha-
YeHHEe TOrja, Korja OyleT HCCIe0oBaTh-
Csl HE NPECTYNMHOCTh Ha (OHE IposiBIie-
HUI DIPOCTPAHCTBA, a B3aUMOACUCTBUE
KOHKPETHBIX ~ YCIIOBHH  IIPOCTpPAHCTBA
U YCHENHOCTh KOHKPETHBIX MOJEINeH
KpUMHHAJIBHOTO ToBeieHus (8, ¢. 12].
Ha ocHoBaHuMM BBIIIE H3JI0)KEHHOTO,
MOXX€M KOHCTAaTHpOBaTh, YTO KOHCTPYK-
TUBHBIMH ~ OCOOCHHOCTAMH,  KOTOpbIC
BIIUSIOT, HA CTEHNEHb KPUMHMHOTCHHOCTH
JKMJIBIX JIOMOB M SBJISIOTCS BHEIIHUMHU
YCIIOBUSIMH, KOTOPBIE CITIOCOOCTBYIOT JINOO
HPENATCTBYIOT ~ COBEPLICHHUIO  IPECTY-
IUICHUH SIBJISIIOTCA: JOMO(QOHBI, KaMepsbl
BUJICOHAOIIONICHNE, OXpAHHAs CHIHAJIH-
3anusl, peleTKN Ha MEPBBIX U MOCISTHUX
9TakaX CTPOEHUs, paboTa KOHChEpIKEH.
Tak, mo craructudeckodt WHOpMALIUI
I'enepanbroii  IlIpokyparypsl  YKpauHEI
B2017romy Ob1II0 3apeTHCTPUPOBAHO KPaXkK
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(ct. 185 VK Vkpaunsr) — 261 160: n3 Hux:
u3 kBaptup (4. 3 ct. 185 VK Vkpaunsr) —
25168 (9.6%); B 2018 rony — 238 416: u3
Hux: u3 kBaptup — 20 228 (8.5%); B siHBa-
pe — ¢eBpaine 2018 roga — 49 971: u3 Hux:
u3 kBaptup — 3 411 (6.8%); B siuBape-hes-
pasie 2019 roga — 41769: 3 HUX: U3 KBap-
tHp — 2 810 (6.7%) [9].

K  KpUMHHOIOIHYECKUM
PHCTHKAM JKHJIONO JOMa KakK CTPOCHHS,

XapaxTe-

KOTOpPOE UMEET ONpe/IeTIeHHbIE KOHCTPYK-
THUBHBIE OCOOEHHOCTH, YTO IIOBBILIAIOT
CTEeNeHb €ro KPUMUHOI€HHOCTH, MBI
TaK)Ke OTHOCUM HaJlM4ue CIETYyIOUIEro:
Yep/lakoB, TEXHUYECKHX 3Takel, mojpa-
JIOB, KOTOPbIE MOTYT OBITH MECTOM COBEp-
meHus (IMPUTOTOBIICHUS) MPECTYIUICHUH
n 00ycnaBIuBaTh KPUMHUHAIBHYIO aKTUB-
HOCTh HaceneHus. Hanpumep, ckinonenue
K HOTPeOJICHHIO HAPKOTUIECKUX CPEACTB,
MICUXOTPOIHBIX BELIECTB WM UX aHaJo-
ros (ct. 315 YK VkpauHsl), opranusarus
WIN COAEPKAHUE MECT Ul HE3aKOHHOTO
ynorpe0neHus, Npou3BOJCTBA WIN U3TO-
TOBJIEHUS] HAPKOTHMYECKHX CPEACTB, ICH-
XOTPOMNHBIX BELIECTB WM HX aHAJIOIoB
(ct. 317 YK Vkpawuss) u ap.

Henb3st He cormacuThCst ¢ MHEHHEM
T.B. PonuoHoBo#, KoTOpas ucciaenoBaia
MECTO COBEPILIEHUS IPECTYIICHUS B yTroO-
JIOBHO-TIPAaBOBOM ITOHMMAHUH, KaK IIpeJ-
YCMOTPEHHBINH JMCIO3ULIUEN YTrOJIOBHO-
MIPaBOBOM HOPMBI IIPHU3HAK 0OBEKTHBHOM
CTOPOHBI COCTaBa NPECTYIICHUs, KOTO-
pBIil  XapakTepu3yeT  OHpe/eNICHHYIO
TEPPUTOPHUIO (B TOM YHUCIIE U JBIKHUMYIO
TEPPUTOPHUIO), TIe CYOBEKT BO BpeMs
HaXOXJIEHUs] Ha HEH COBEpHIMI Ipef-
YCMOTPEHHOE YTOJOBHBIM 3aKOHOM JAeH-
cTBHE Wid Oe3JelcTBHEe, MECTO COBEp-
IICHUS] TIPECTYIUICHHS], SIBISETCS OJHUM
u3  (akTopoB pa3paboTku mpoduiIax-
TUYECKUX MEp MPEayNpeKACHUS Ompe-
JICJICHHOM  KaTeropuu  IMpeCcTYyIICHUN
[10, c. 87, 204].

[TpoBeneHne MHAMBHOYaJILHOH NIPO-
(unaxktuyeckoil paboThl ¢ HaceJIEeHHEM,
MIPOKUBAIOIIMM Ha TEPPUTOPHH yYacT-
Ka, SBISETCS OJHUM M3 HalpaBIeHUI
B paboTe y4acTKOBOro oduiiepa MOJH-
unu. A.H. JDxyxka, TLII. Muxaiinenko,
A.T". Kynuk, Mepbl MHIUBUAYAIBHOM MPO-
(UIAKTUKK B 3aBUCUMOCTH OT 3aia4 JUls
paspemieHns KOTOPBIX OHU HAIpaBIICHBI
JIeTSIT Ha TPU TPYNIbL: MHPOPMAIMOH-
HBIE, MEpPBI BIWSHHUS U MEPhI KOHTPOJIS.
K wHpOpManmnoHHBIM MepaM, aBTOPEI,
OTHOCST TaKHE, KOTOpBIC HAaIlpaBIICHbI
Ha BBIABJICHHE JIMI, KOTOpbIE TpPeOyIOT

NpOQUIAKTUYECKOTO BIMSHUS, & TaKKe
Ha cOOp HEOOXOTUMBIX CBEICHHUI O HHX,
JUIE TPABUIIBHOTO IOCTPOSHHS PabOThHI
cHumu [11, c. 149].

B coorBerctBUM co cT. 3 3akoHa
Vipaunbl «O0 aIMUHHCTPaTHBHOM Ha-
30pe 3a JIMIAMH, OCBOOOXKICHHBIMHU
U3 MECT JIHIICHHsS CBOOOIbBI», JHIAMH,
B OTHOILICHUH KOTOPBIX YCTaHABINBACTCS
aJIMHHUCTPATUBHBIA HAI30p, SIBISIOTCS
COBEpILCHHONIETHHE JHHA: 1) OCyXIeH-
Hble K JIMIICHUIO CBOOOIBI 3a TSDKKHE,
0C000 TSDKKUE MPECTYIUICHHS HIIH OCYXK-
JIeHHbIe J1Ba M OoJee pa3a K JIMIICHUIO
cBOOO/IBI 332 YMBIIUICHHBIC MPECTYyILIe-
HUSI, €CIIH BO BPEMsI OTOBITUSI HaKa3aHHsI
UX TOBEJICHHE CBHUJETEIbCTBOBAIO, YTO
OHH YIOPHO HE JKEJIAIOT CTaHOBHTHCS
Ha IyTh MCIPABJICHUS U OCTAIOTCS OIac-
HBIMH JJisi o0mIecTBa; 2) OCYKICHHBIE
K JIMIICHUIO CBOOOMBI 32 TSHKKHE, 0C000
TSDKKHE TPECTYIUICHHS WIN OCYKIICHHbBIC
11Ba 1 OoJee pasa K JIMIIEHHIO CBOOOIBI 3a
YMBIIUIEHHBIE MPECTYIUICHHS, €CIIU OHU
nocje OTOBITHS HaKa3aHUs UM YCIOBHO-
JIOCPOYHOTO OCBOOOXKACHUSI OT OTOBITHS
HaKa3aHUs, HECMOTPSI Ha TPeIyNpex/ie-
HUsl opraHoB HammonanbHOH mnonuuuwy,
CHUCTEMaTHUYECKH HApPYIIAOT OOIECTBEH-
HBIN TIOPSAZIOK U TIpaBa IPYTHX TPAXKIAH,
COBEPINAIOT JIPYTHE IPAaBOHAPYIICHUS,
3) oCyXIEHHBIC K JIHIICHHIO CBOOOJBI
3a OJHO W3 NPECTYIUICHHH, CBS3aHHBIX
C HE3aKOHHBIM 000POTOM HAPKOTHYECKUX
CpEICTB, TICUHXOTPOIHBIX BEIIECTB U Mpe-
Kypcopos [12].

WHcTpykuusi 1Mo opraHu3anuu  Jes-
TENBHOCTH  YYaCTKOBBIX  O(HIEPOB
MOJHIUH, OIPEIESieT, YTO Y4aCTKOBBIM
odullep MONUIHUKU OCYIIECTBISIET Mpe-
BEHTHUBHBIE MEPbI B OTHOIICHHH JIHII,
CKJIOHHBIX K COBEPIICHHIO IIPaBOHAPYILIe-
HHH, U JIML, KOTOPBIC HAXOAATCS Ha y4eTe
B OpraHax IOJHUIMH, JUIS OpEeIyIpexkKie-
HHsI COBEPILICHUS] UMH MPaBOHAPYIICHHUI
C IpHBJIEUEHHEM K 3Toi pabore oO1e-
CTBEHHOCTH.

VY4yacTKOBBII oduIlep MOTHINHU CTa-
BUT Ha MPEBEHTHUBHBIA y4eT U B paMKax
CBOGH KOMIIETEHIIMM TPOBOAUT IIPO-
(dbunakTryeckyro paboty c: 1) mumamu,
OCBOOOXK/ICHHBIMH U3 MECT JIAIICHHS
cBO0O/IBI, KOTOPbIE OTOBIBAIM HAKa3aHUE
32 YMBIIUICHHOE MTPECTYIUICHUE U Y KOTO-
PBIX CYJMMOCTb HE CHSITA UIIM HE Morariie-
Ha B YCTaHOBJICHHOM 3aKOHOM IOPSIJIKE;
2) nuIaMu, KOTOPbIM BBIHECEHO O(UIIU-
QIBHOC TMPEAYNPEKACHHE O HEIOIMYCTH-
MOCTH COBEpIIECHHUS HACHIHS B ceMbe [3].

MAT 2019 [| 55

Crarest 5 3akona VYkpaunsl «O0
opraHax W ciyx0ax IO Jenam Jaerei
U CHEHMAJbHBIX  YUPSKICHUAX IS
JIeTeil» OmpeAemseT, YTO YHOJIHOMOYEH-
Hble ToApasfencHuii opraHoB Harwmo-
HaJbHON MONHMIUK OOS3aHBI: MPOBOIUTH
paboTy MO NPEAyNpexkICHHIO MpPaBOHA-
pYLIEHUN Cpeau JAeTel; BbISABISATH MpPH-
YHHBI U YCJIOBHS, KOTOPBIE CONEHCTBYIOT
COBEpUICHUIO MPABOHAPYIICHNH TETHMH,
MPUMEHSATh B paMKaX CBOEH KOMITETEH-
LMK MEpbl 10 UX YCTPaHEHWIO; IMPHUHHU-
MaTh y4yacTHE B I[PaBOBOM BOCIIUTAHUH
JIeTeld; BBIABIATH B3POCIHBIX JIHL, KOTO-
pble BOBJEKAIOT JETel B MPECTYNHYIO
JIESITeNIbHOCTD, MPOCTUTYLUIO, MbSHCTBO,
HapKOMAaHUIO; BBISBISTH JIUI, KOTOpPBIE
3aHUMAIOTCSl M3TOTOBICHUEM W PACIIPO-
CTpaHEHUEM MOPHOTpahUICCKOM MPOTYK-
1MW, W3JaHUH, KOTOphIE MpOMaraHanupy-
0T HACHIINE, KECTOKOCTh, CEKCYyaJIbHYIO
pacIyIIeHHOCTh; BBISIBISTH POJHUTEINCH
WM JIAT, KOTOPBIE UX 3aMEHSIOT, YKJIOHS-
FOLLUXCS OT UCIIOJIHEHUS MPEeLyCMOTPEH-
HBIX 3aKOHOJATENILCTBOM OO0sI3aHHOCTEH
10 CO3JIaHHIO Ha/IIeKAIINUX YCIOBUN KHU3-
HU, 00y4YCHHUS U BOCIIUTAHUS JACTeH; BECTH
y4eT NpaBOHApYIIUTENIEH, KOTOphIE HE
mocTunH 18 51et, B TOM 4uciIe 0CBOOOXK-
JICHHBIX W3 CIHEIHAIbHBIX BOCIHTATEIb-
HBIX YYPESKICHHUN, C LENBI0 TMPOBEICHUS
npoduakTuueckoi  paboTel, WHPOPMHU-
pOBaTh COOTBETCTBYIOUIME CIYXKOBI IT0
JierlaM JIeTeil OTHOCHTENFHO ITUX JeTel;
HaBelarh MpaBOHAPYIIUTENCH, KOTO-
pble He noctumu 18 jer, mo mecty MX
JKUTENBCTBA, Y4eObl, pabOoThI, IPOBOANUTH
Oece/ibl ¢ HUMH, UX POTUTEISIMU (YCBIHO-
BUTEIISIMH) WJIM OMEKYHaMH (OMeYHTEsI-
MH); BBISIBJSITh, BECTH YUET JIHII, KOTOPbIE
BOBIICKAIOT JIeTeil B aHTHOOIIECTBEHHYIO
JeSITeNBHOCTh; OCYIIECTBIATH B COOT-
BETCTBUU C 3aKOHONATEIBCTBOM MEPHI
COIIMATBHOTO TIaTpPOHAka B  OTHOIIE-
HUM JeTeH, KOTOopble OTOBUTM HaKa3aHWe
B BHJE JIMIIEHUs CBOOOABI Ha OIpenae-
JICHHBIH CPOK; BECTH y4eT IpaBOHAPYIIIN-
Tenel, He nocturmux 18 jer, KoTopble
TpeOyIOT MEIUIIMHCKOM ITOMOIIH, B TOM
Yrciae 0CBOOOXK/ICHHBIX U3 CIIEIHaTbHBIX
BOCITUTATENBHBIX YUPEXKICHUH, C LENbI0
MPOBEACHUsT POPHUIAKTUIECKONH pPabo-
ThI, UHPOPMHUPOBATH COOTBETCTBYIOIINE
CITy>KOBI TIO JIelaM JieTeld B OTHOIICHUH
aTHx fereit [13].

BoiBoabl. [logBoast uTOr H310KEHHO-
TO, MO’KEM KOHCTaTHpPOBATh, YTO >KMJIBIE
JoMa  HEoOXOIMMO  paccMaTpHBaTh
B KayecTBe OOBEKTOB MPEAyNpPEekKICHUS
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MPECTYIHOCTH, TaK KaK OHU: 1) ABJISAIOT-
Csl MaTepUAIbHBIMH HOCUTEISIMU JIeTep-
MHUHAHT MPECTYHNHOCTH; 2) o00namaoT
OIPE/ICICHHON CTENEeHbI0 KPUMUHOICH-
HOCTH, KOTOpas OOYyCJIOBJIE€Ha KPHMHU-
HOJIOTHYECKUMHU XapaKTePUCTUKAMHU:
KOHCTPYKTHBHBIMHU 0COOCHHOCTSAMU
JKHJIBIX JIOMOB (BHEILIHHE YCIOBUS, KOTO-
pbie CIOCOOCTBYIOT JTHOO MPEISTCTBYIOT
COBEPIICHHUIO NPECTYIUICHHI: aoMO(o-
HBI, KAaMEPbl BHCOHAOIIOICHUS, OXpaH-
Hasl CUTHAJIM3alMsl, PELIeTKN Ha MepBbIX
U TOCJIIHUX 3TaXaxX CTPOeHUs, pabora
KOHCBhEpIKe u Jip.).

K xpuMHuHOIOrMYECKHMM  XapakTe-
PHCTHKAM JKHJIOTO JOMa KakK CTPOCHHS,
KOTOpPOE UMEET ONpe/IeTIeHHbIE KOHCTPYK-
THUBHBIC OCOOCHHOCTH, YTO IIOBBILIAIOT
CTENECHb €ro KPUMHHOI'CHHOCTH, MBI
TaKKe OTHOCHM HAaJIH4YHE CIICAYIOLIETO:
YepIaKoB, TEXHUYECKHX STa)eil, mojBa-
JIOB, KOTOPBIC MOTYT OBITh MECTOM COBEp-
meHust (MPUTOTOBJICHHUS) TPECTYIUICHHUI
u 00ycCiIaBINBaTh KPUMHUHAJIBHYIO aKTHB-
HOCTb HACEJICHUS.

Pa3zpaboTka THMOBON (oOpMBI KpH-
MHHOJIOTHYECKOTO  T1acIopTa  KHJIOTO
JIOMa C YY4ETOM €ro KpUMHUHOJIOTHYECKHX
XapaKTEepUCTUK OyleT CrocoOCTBOBATH
NPOBEJICHUIO ~ MHIMBUIYAIILHOW  IpO-
(unakTuyeckoil paboThl ¢ HACEJICHHEM,
MPOXXUBAIOIIUM Ha TEPPUTOPHU y4acTKa
W HalpaBJicHa Ha BBISBICHUE JIUIL[, KOTO-
pbie TpeOYOT NPOPHIAKTHYCSCKOTO BIIHS-
HHS.
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HEPCHHEKTHUBbBI PASBBUTUA MEJIUIITUHCKOI'O ITPABA YKPANUHBI
U BHEJIPEHUA EBPOIIEMCKOI'O OIIBITA B ETO ®OPMHUPOBAHUHU

Oxcana JIBUPCKASI,
cTapmmii mpenoaaBarens Kageapsl ToCyIapCTBEHHO-TIPABOBBIX TUCIIUTIINH
FOPUIMYECKOTO (haKyabTeTa
VHuBepcutera s5koHOMHKH U nipaBa «KPOK»

AHHOTALUS
B crarse mpoBoanTCs MCCIeJ0BaHUE BOMPOCA CTAHOBICHUS M PA3BUTHSI METUIIMHCKOTO TpaBa B Ykpaune. OcyIiecTBiseTcs aHa-
JIM3 IOPUANYECKON JINTEPaTyphl, HALMOHAILHOTO 3aKOHO/IATENILCTBA B cepe 31paBooxpaHenus U aktoB Esporneiickoro Coroza. O6o-
CHOBAHHO, YTO aJlaNTalus 3aKOHOJATENbCTBA YKpauHbl K 3aKoHOAaTenbcTBY EC 3akirouaercs B cOMMKEHUH C COBPEMEHHOI eBpo-
neiickoll CHCTEeMOit paBa U mpeaycMaTpuBaeT peOPMUPOBAHIE OTEUSCTBEHHON MPABOBOW CUCTEMbI U TIOCTEIICHHOE MPHUBEICHHE B

COOTBETCTBHUE C eBpOHeﬁCKMMH CTaHJlapTaMy 3aKOHOAATEJIbLCTBA BO BCEX cq)epax, B TOM 4HCJIE U B C(bepe 3ApaBOOXpPAaHCHUS.
KiroueBble cii0Ba: MEIUIIMHCKOE IIpaBo, 3APaBOOXPAHCHUE, 3AKOHOAATCIILCTBO, afallTalysl.

PROSPECTS FOR DEVELOPMENT OF THE MEDICAL LAW OF UKRAINE
AND IMPLEMENTATION OF THE EUROPEAN EXPERIENCE IN ITS FORMATTED

Oksana DVIRSKAYA,

Senior Lecturer of the Department of State-Legal Disciplines
of the Faculty of Law of the University of Economics and Law “KROK”

SUMMARY

The article deals with the issue of the formation and development of medical law in Ukraine. An analysis of legal literature, national
health legislation, and acts of the European Union are being conducted. It is substantiated, that the adaptation of the Ukrainian legislation
to legislation of the EU is to converge with the modern European system of law, and envisages the reform of the domestic legal system
and gradual bringing to justice with the European standards of law in all spheres, including in the sphere of health protection.

Key words: medical law, health protection, legislation, adaptation.

IlocTranoBka mpodaembl. Ha cerox-
HSIIHUH IeHb 3aKOHO/IATEIbCTBO B cdhepe
3[paBOOXPAHEHUS] UMEET OTPOMHOE KOJIH-
4ecTBO NMPOOEIIOB U OCTACTCS IIPOTUBOPE-
YHBBIM, @ MEIUIMHCKOE MPaBO KaK KOM-
IJIEKCHAs OTpacib MpaBa MPU3HAETCS, HO
€ro CyIIECTBOBAHUE, HAXOAUTCSI B COCTO-
sSsHUU cTaHoBieHusa. ClenyeT 3aMeTHTh,
YTO Y4YHUTHIBAsl NMPOBO3MVIAIIEHHBIN YKpa-
HHOH eBpPOINEHCKHI BHIOOP, B TOM YHUCIIC
B KoHTekcTe CTpaTeruy yCTOIHYUBOTO
pasButus «Ykpanaa — 2020», Ha HaIMo-
HAJIGHOM YPOBHE BOIIPOCY CTAHOBJICHHIO
1 Pa3BUTHIO MEIUITMHCKOTO TIpaBa JIOJIK-
HO ynensThest ocoboe 3HadeHue. B cBere
ormeueHHOH CrTpareruu 3KOHOMHYECKO-
IO M COLUHUAIBHOTO Pa3BUTHs YKPauHBI,
BHEJpEHUs JocTkeHn EBpormeiickoro
Coroza B ciepe MEAUIMHCKOTO IpaBa,
B TOM UHCJIE OCHOBHBIX MOJIOKEHUI TOK-
Tpunsl mpaBa EC, a Taxke aHamm3a HMX
MMIUICMEHTAlUN B HALMOHAJIBHYIO JOK-
TpHUHY, TNpHOOpETaeT MEePBOOUECPETHOE
3HAUCHWE W SBISETCA AaKTyaJbHBIM Ha
JTAHHOE BpeMsI.

AKTyaJIbHOCTh TeMBbI HCCJIe10Ba-
HusA. BaxHol TeHIEeHIHEH HBIHEIIHErO
BPEMEHHU SABJISCTCS HEOOXOIMMOCTh 00pa-

IIEHUS K NMpo0iIeMaThKe pa3BUTHS U yCO-
BEPIICHCTBOBAHUS MEIUIMHCKOTO TIpa-
Ba KaK YacTH HAaIMOHAJIBFHOH IPaBOBOI
CUCTEMBI, KOTOpasi COPUEHTHpPOBAHa Ha
CTaHJAPTHI EBPOIEHCKOro CO00IIecTBa.
CynHocTh 3TOH MpoOieMbl 000CHOBBI-
BaeTCs MHOTMMHU OOBEKTHBHBIMU U CyOb-
€KTUBHBIMHU (haKTOpaMu, KOTOPbIE MPeo-
MPEACISIIOT  Tpoliece pedOpPMUPOBAHUS
BCEU CHUCTEMBI 37JpaBOOXPAHCHUS B YKpa-
nHe. TpyTHOCTH W TPOTHBOPEYHS COIIHU-
aTbHO-DKOHOMHYECKOTO Pa3BUTHS, KOTO-
pBIe  TIPENOTPEAEIIOT HE0OXOMUMOCTh
HaygHOH pa3paboTKU Cgepsl IPaBOBOTO
obecrieueHust 3paBOOXPAaHEHUs, MOOYXK-
JTAIOT K pa3paboTKe JOKTPUHBI MEAUIMH-
CKOTO IIpaBa B HAILLIEM IrOCYyAapCTBeE.

CocTosiHHEe TEMbI  HMCCJICIOBAHUS.
Teopernueckoif U  METOAOIOTHYECKOM
0a30ii TaHHOTO HCCJIENOBAHUS SBJISIOTCS
JIOCTH)KEHHSI OTEYECTBEHHBIX U 3apy0eiK-
HBIX y4eHbIX, Takux kak H.b. bonoruna,
3.C. I'manyn, U.C. Hdemuenko, E. Jloitd,
N.4. Cenrora, C.I. Crenenko, A. IInuk-
xo( u gpyrue.

Ho Ha cerogusInHuii JeHb HE J0CTa-
TOYHO HCCIIEAYIOTCS TIePCIEKTHBBI
HCIOJb30BAHUS  €BPOINEHCKOro  OmbITa

Ha Tiporiecc (OPMUPOBAHUS W PA3BUTHS
MEAMLIUHCKOIO IpaBa B YKpauHe.

Hesn n 3agaum crarbu. IlepcrnexTn-
BBl UCIIOJIb30BAaHHSI €BPOIIEHCKOrO OMbITa
Ha mporecc (OPMUPOBAHUS U PA3BUTHS
MEJIUIIMHCKOTO TpaBa B YKpauHe sIBIISIOT-
Csl OCHOBHOM IIEJIBIO U 3aJaHHEM HCClIe-
JOBaHUs.

MeTomoI0ornuecKoii OCHOBOM HCCIIE-
JOBAHUS SBIISIFOTCSL O6IJ.[CHay‘{HI)Ie M KOH-
KpCTHO Hay‘IHLIe METOABI ITO3HAHUS (,HI/Ia-
JICKTHYCCKAM METOJ, METOZ aHajau3a
n CHHTEC3a, FepMeHeBTI/I‘ICCKI/Iﬁ MECTOA,
CPaBHUTENBHBIA METON).

N3no:kenne 0CHOBHOTO MaTepuaJa.
OO6pamasice K BOIPOCY MEANIIHCKOTO
IpaBa Kak KOMIUIEKCHOM OTpaciH Ipasa,
CJIelyeT OTMETHUTD, UTO IPU3HAHUE ME/IU-
LIUHCKOTO MpaBa KOMILIEKCHON OTPacibio
MOJYYMIIO IIMPOKOE PACIPOCTPaHEHHUE.
OHO TOATBEPXKIAETCSI TPEMsl TPyMIaMHu
apryMEHTOB, KOTOPBIC MOJICKAT PACCMO-
TPEHHIO.

[lepBas rpymnma apryMeHTOB 3aKIIIO-
qacTcs, CO6CTB€HHO, B HpI/ISHaHI/IPI cyLue-
CTBOBAaHHUA MCIHUIUHCKOI'O npaBa 110
yMaJ'l‘-II/IBaHI/I}O. HpI/I 3TOM SIBHO WJIN HEAB-
HO CUMTAETCsl, YTO pa3 IpyIa MPaBOBBIX
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HOpM IIPHU3HAHA B KAaueCTBE CYIIECTBYIO-
e, TO OHa M SIBJISIETCS CaMOCTOSATEIb-
HOH.

OnuH U3 OCHOBOINOJOKHUKOB MEIU-
nuHckoro npasa B Ykpaune C.I. Crenen-
KO paccMaTpuBal MEAMIIMHCKOE IIPaBO
KaK CaMOCTOATENbHYIO O0JIacThb MpaBo-
Boif Hayku [1, c. 8], a B 2000 . BHempHI
B MEIUIIMHCKHUE BY3BI TporpaMmy «Menu-
[UHCKOE TPaBO», JIETAIN3UPYS TEM IKe
B ONpPEJEICHHOM COJCPKaHUH CaMOCTO-
ATEIBHOCTh ¥ Ha3BaHHE Yy4eOHOW IMCIHU-
TUIAHBI.

MoxHO  cuMTarh, UYTO  MO3MLUS
C.I. CrenieHko, Kak U JIPyrux CTOPOHHU-
KOB TaKOTO TOJXO0Aa, O CAMOCTOSTEIbHO-
CTH MEIUIIMHCKOTO IIpaBa OMpPEAeNseTCst
OILIEHKOM MHTEHCUBHOCTH €r0 Pa3BUTHSL.

Crnenyer oOpaTuTh BHUMaHHE Ha TOT
(hakT, YTO B HAy4YHOU JIHTEpaType BCTpe-
YaeTcsl TAKOe TOJIKOBAHHE MEIUIIMHCKOTO
npasa (BpadeOHOro Mpasa, 1pasa o 31pa-
BOOXPaHEHNH), KaK CHCTEMBI HOpPMaTHB-
HBIX aKTOB, KOTOpas PEryaupyeT OpraHu-
3allHOHHbIE, HMMYILIECTBEHHbIE, JHYHbIE
OTHOUIEHUSI, KOTOPbIE BOSHUKAIOT B CBSI3H
C TpPOBEJICHUEM CaHUTApHO-3IUAEMHO-
JIOTMYECKUX MEPONPHUSITUI U MPeoCcTaB-
JICHUEM ne4eOHO-TIPOPUITAKTHIESCKOM
MOMOIIM TpaXkJaHaM, CMEIINBasi IPaBO
1 MEAMIIMHCKOE 3aKOHOATEILCTBO.

Takoe omnpeneneHre MEAULIUHCKOTO
IIpaBa B yYCHBIX-IOPHCTOB MOJKET BBI3BI-
BaTh ompeneieHHble orpunanus. Cucre-
Ma TIPaBOBBIX aKTOB 00pa3yeT oTpacib
3aKOHOZATENbCTBA, HO HE OTPAcIlb MIPaBa,
XOT$l, TIOHSITHO, HOPMAaTHBHBIE ITPABOBHIE
AKTBI SIBIISIFOTCS] HICTOUHMKAMU TIPABa.

Bropass rpynma aprymeHTOB, KOTO-
pble 00O0CHOBBIBAIOT MPOTUBOIOJIOKHYIO
MO3MIUI0, TO €CTh OTPHUIIAHHE CaMOCTO-
SITEIBHOCTH MEJMLUHCKOTO TpaBa, OIH-
paercst Ha OOCTy)KMBaHUE €TO CBSI3CH co
CMEKHBIMH AVCIUIUINHAM.

Pan y4eHBIX cuMTaer, 4YTO MeaH-
[MHCKOE TpaBO HE OTHOCUTCA K Camo-
CTOSITEIBHBIM  OTPAacIisiM, @ OTHOIICHHS
B c(epe 3paBOOXPaHEHHs PEryIUPYIOTCs
pa3sHBIMM OTPACIISIMH — aJAMUHHUCTPATHUB-
HBIM, KOHCTHUTYLIMOHHBIM, YTOJOBHBIM,
rpaXkJaHCKUM, TPYIOBBIM IPaBOM U Jpy-
THMU.

Taxoke cnemyeT OTMETHTh, UYTO TaKHe
3apyOekHbie y4eHble, kak E. [loiu
u A. llnukxod @, CYUTAIOT MEUIIMHCKOES
MIPaBO OTPACIBIO C MyOIMIHO-TIPABOBBIM
XapaxkTepoM [2, ¢. 3], XOTg IpU3HAIOT, YTO
cnenngyKa OTHOIICHUH B cdepe 31paBo-
OXpaHeHUs] TpeOyeT MepecTyNuTh depes

TPaJANLMOHHbIEC IPAHUIIBI PACIIPEICIICHUS
Ha 4acTHOE U MyOJIMYHOE MPaBo.

Haxonen, TpeThs rpymma apryMeHTOB.
Ona kaxercst Haubosee yOeAUTEIBHOM,
MOCKOJIbKY OOpallleHa K CyIIHOCTHBIM
yepraMm MeIULIMHCKOro mpasa. CamocTo-
STEJBHON OTPACIIBI0 MEAULIMHCKOE TIPAaBO
SIBISIETCSI TIOTOMY, YTO OHO PETYIHpYeT
CcenupuIecKyl0 JAeATeIbHOCTh, 00b-
eKT M TpEIMEeT, YTO OTIHYAIOTCS CBOMM
coziepKaHHeM, TMPeciIeayeT yHUKAIbHbIE,
MEePBOCTEIEHHBIE 110 CBOEMY 3HA4YE€HHIO
LEIM PEryjIupoBaHUs — OXPaHy >KU3HU
U 3]I0pPOBbS YEJIOBEKA, COOIIOICHHE COOT-
BETCTBYIOIINX €r0 NpaB Ha BCEX CTalu-
X MEIULUHCKOH JeATeIbHOCTH, KOTO-
pasi ee COIPOBOXKAACT, a TAKKE 3aIIUTY
OOIIECTBEHHBIX MHTEPECOB Y 310POBOTO
HaceJeHUs. DTH 3aaHUsI HE MOTYT OBITH
pELICHBI IPYTUMHU OTPACIISIMHU TIpaBa.

CrenoBareibHO, HEOOXOIMMO
OTMETHTh MHCHHE COBPEMCHHBIX Yyue-
veix — H.b. Bonotunoii, C.I. CrereHko,
3.C. TI'mamyna, U.SI. CeHIOTBI, KOTOpBIC
HE I0/IBEPraloT COMHEHMIO CYILECTBOBA-
HHME MEIMIIMHCKOTO NpaBa KaK OTAeIbHON
OTpaciy pasa.

H.b. bonotuna paccmarpuBaet meau-
[IUHCKOE MPaBO KaK CHUCTEMY IPAaBOBBIX
HOPM, KOTOPBIE PETyIUPYIOT Ka4€CTBEHHO
CBOCOOpa3HbIC OOIIECTBEHHBIC OTHOIIIC-
HHS, COJEP)KAHHEM KOTOPBIX SIBIISCTCS
BIIMSHUE Ha (U3MYECKOE W MCHXHYECKOE
3]I0POBBE UEJIOBEKA C ITOMOIIBIO MEIH-
IUHCKAX CPEACTB, KOTOPOE OCYIIeCT-
BIIAICTCS MEIULUHCKUMH PaOOTHUKAMU
[3, c. 120].

3.C. I'magyH oTMedaeT, 4To MEAUILIUH-
CKOE IIPAaBO — 3TO KOMIUIEKCHAs CIELH-
QIU3MpOBaHA OTpaciib IpaBa, KOTOpas
ABJIsET COOOH CBS3aHHYIO BHYTPEHHUM
CIMHCTBOM CHCTEMY MPaBOBBIX HOPM,
KOTOPBIE PEryIUpYyIOT OOIIeCTBEHHbIE
OTHOMICHUS B C(hepe MEANKO-CAaHUTAPHOM
MIOMOIIN ¥ 37IPaBOOXPAHEHMS KaK OT/eIb-
HOTO YeJIOBEKa, TaK U HACEJICHHS B I1EJIOM
[4, c. 186].

N.A. Centora onpenensieT MeIULMH-
CKOE IIPaBO KAaK KOMIUIEKCHYIO OTpacib
npaBa, KOTOPOH SIBJISETCS COBOKYIHOCTB
NPaBOBBIX HOPM, YTO PETYIHPYIOT 001Ie-
CTBEHHBIC OTHOILICHUS, KOTOPbIC BO3HU-
KaroT B MPOLIECCe NPEJOCTABICHUS M-
[IUHCKOW MOMOIIM, YTO HPUMEHSETCS
C IMarHOCTHYECKOH, NPOQUIAKTHYECCKOM,
nedyeOHO M peaduIUTaIlMOHHO-BOCCTa-
HOBHTEJLHON IIENBI0 C TEM, YTOOLI 00€e-
CIEYHTH IPABO YeJIOBEKa Ha 3paBOOXpa-
Henue [5, c. 10].
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Takum 00pa3zoM, MEIMIUHCKOE Ipa-
BO KaK KOMIUJIEKCHAsi OTPAacCiib BKIIIOYAET
OCHOBY — COOCTBEHHO HOPMBI, KOTOpbIC
pEerylnupyioT  MEIUIMHCKHE MpaBOOT-
HOIICHUS, ¥ WCIOJb3YeT ISl PEIICHUs
MMOCTABJICHHBIX MEPE HUM IIelel HOPMbI
JIPYTHX OTpaciicii mpaBa — (QyHIAMEH-
TanbHble (KOHCTHUTYIIMOHHOE, aJMHHU-
CTpaTHBHOE, TPAXKAaHCKOE U YTOJIOBHOE),
MPOU3BOJIHBIC  (HApuUMep  TPYIOBOC)
1 KOMIUIEKCHBIC (dKOJIorHyeckoe, nHdop-
MAaIMOHHOE U JIPYyTHeE).

B VYkpaune cocrosHueMm Ha cerojuHs
B cdepe 31ApaBOOXpaHEHHsI JEHCTBYIOT
MHOI'O 3aKOHOB, COTHH IIOCTaHOBJIE-
uuit Kabunera MuHUCTPOB YKpauHbI
M THICSIYM BEJIOMCTBEHHBIX aKTOB. OHAKO
9TO 3aKOHOJATENLCTBO IPOTUBOPEUHBO
B CBOEH OCHOBE, U CIEAYyeT COIIaCHUThb-
Csl ¢ MHEHHEM YYEHBIX O TOM, YTO «JIEH-
CTBYIOILIEE 3aKOHOJATEIbCTBO YKPAHHBI
B chepe 30paBOOXpaHCHHs HE OTBEYACT
9TUM TPEOOBAHUSIM U XapaKTEPH3YeTCs
psAaoM TpoOEToB W NMPOTHBOPEUHA, YTO
BBI3bIBACT MPOOJIEMbl B HOPMOTBOPCHUU
U TMPaBONPHUMEHEHUH. 3aKOHOJATENIbHbIE
aKTBhl OTPAciH 3/IPABOOXPAHEHUSI YACTO
cozepkar oOiue (HEYeTKUe IO Coaep-
JKAQHUIO) TIPABOBBIE HOPMBI, KOTOPbIE
MPOTHUBOpEdaT Apyr Apyry» [6, c. 67].
TTo3TOMYy CyIIIECTBYEeT HEOTIOXNHAS TIPO-
Onema B peOpMHUPOBAHUH JCHCTBYIOIIIEC-
'O 3aKOHO/IATENILCTBA B BBILICYTOMSHYTOH
coepe.

XapakTepHOil 0COOEHHOCTBIO COBpe-
MEHHOTO JTama IpaBoBOH pedopMbl
B VYKpauHe SBISIETCS BHEIPEHHE HOPM
MEXyHapOIHOTO 3aKOHO/IaTEIbCTBA
B NPABOBYIO CHCTEMY HAIlero rocymap-
cTBa [6, c. 77].

Heo0xoquMo OTMETHTH, YTO Cpeau
OCHOBHBIX [[OKYMEHTOB, Ha OCHOBaHUH
U B MOPSIIKE K KOTOPBIM OCYIIECTBISIETCS
aJanTanusi 3aKOHOJATENILCTBA YKPAMHBI
k 3akoHomarensctBy EC, ectp Corma-
menne o6 accommanuu. IMEHHO T03TO-
My, TOBOPS. O COBPEMEHHOM COCTOSTHHH,
HMEeTCsl B BHUJLY BBIIIOJHEHHE, B TIEPBYIO
odepe]b YKpauHOM, B3AThIX Ha cebst 00si-
3aTeNbCTB B COOTBETCTBUH C YCIIOBHSIMH
9TOT0 MEXKIYHAPOIHOTO JOrOBOpPA.

31paBOOXpaHEHHUE SIBISICTCS] OJJTHUM U3
HAMpaBICHUN TaK HA3bIBAEMOTO CEKTOP-
HOTO COTpyIHHYeCTBAa. B COOTBETCTBUU
¢ nonoxenussmu Coramenus: 00 accomu-
aIuu, 31PaBOOXPAHEHUE COMEPIKUT:

1) BOTpOCEHI, CBSI3aHHBIE C TaOAYHBI-
MU u3eIHsIMH (0COOHHO ciremyeTr o0pa-
TUThL BHMMaHWE Ha BIMsSHHE PaMOYHOI
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koHBeHLMH BOO3 110 KOHTPOJIUPOBaHUIO
3a TabakoM Ha 3akoHonarenscTBo EC,
rocynapctB-wieHoB EC u Ykpaussr);

2) uHpEKIMOHHBIC 3a0oeBaHus
(HeB3Mpas Ha TO, YTO MOJIOKEHUSI OTHO-
CHUTEIIbHO MPUCOCIMHEHUS K CETH JIIHU-
JICMHOJIOTUYECKOTO HaJ30pa U KOHTPOJIb
HaJl pactpoCTpaHeHneM HHQPEKIHOHHBIX
3a0oneBaHuil JTOHKHBI ObUTM OBl OBITH
BHEJPCHBbI Cpa3y IOCIC BCTYILICHHS
B cuity CoraiieHusi 06 acColnualim;

3) perymupoBaHre 000pOoTa KpOBHU
YeJI0BEeKa U €€ KOMIIOHEHTOB (TIOJIOKEHHS
3akoHonarenbeTBa EC B 1aHHOM Borpoce
JIOJDKHBI OBbITH BHepeHbI 10 2019 1);

4) perynupoBanue obopora u obOpa-
LICHHS C YSIIOBEYECKUMHU TKAHIMH, KIIET-
KaMH ¥ OpraHaMu;

5) BOIPOCHI, CBA3aHbI C B3aMMOCBSI-
3bI0 TICUXMYECKOTO 3[J0POBbsi U HAPKOTH-
YeCKOI 3aBUCHMOCTH;

6) NOJNIO)KEHUE OTHOCUTENBHO YIIO-
TpeOIICHNS ATKOTOJIBHBIX HAITUTKOB MOJIO-
JIeHKBIO;

7) BOIPOC CKPUHUHIA PAKOBBIX 3a00-
JICBaAHUI;

8) mosyoKeHHe OTHOCHTEIBbHO Ipes-
YIPEXJICHHUS TPaBMaTU3Ma U NpOIaraHibl
6esomacHoctH [7, c. 39].

OtzenbHbIE BONPOCHI, CBS3aHHBIE CO
chepoli 3mMpaBOOXpaHEHHS, COAEPIKATCS
n B apyrux pasgenax CorrameHus o0
accouyanuu. B 4YacTHOCTH, 3TO BOIPOC
BIIMSIHUSL OKPY)KAIOLICH Cpeibl Ha 3/10pO-
BbE JIFOZICH; BOMPOC 3aIUThI MEPCOHAIb-
HBIX JIAHHBIX; IOJIOXXEHHE O MOOWJIBHO-
CTH PabOTHHMKOB (B TOM 4HCIe, Bpayei,
MJIQIIIETO  MEJIMIMHCKOTO IePCOHAINA);
BOIIPOC MHTEIUICKTYAJIIbHOH COOCTBEH-
HOCTH (B YaCTHOCTH, BOIIPOC MATEHTHOH
3aIIUThl OPUTMHAIIBHBIX JICKaPCTBEHHBIX
CPEJICTB); TEXHUYECKOE COTPYJHHUYECTBO
(Bompoc craHAapTH3aMU U CepTU(HKa-
1M1, UX B3aUMHOE TIPU3HAHNE).

CrnenyromuM BaxHBIM akToM EC
B OTpPACIIF MEHIIMHCKOTO 1paBa, K COXa-
JICHUIO, HE PaTH(UIHPOBAHHBIM HAIIUM
rocynapcTBom, ectb EBponeiickas xaprus
rpaB NalMeHToB, npuHsras B 2002 . [8].
OHa mpexycMaTpuBaeT LeNblil IepeueHb
HOPMAaTHBHO  3aKPEIUICHHBIX ~ BO3MOXK-
HOocTeH msi1 manueHToB. OCHOBHBIE U3
HHUX — 3TO MPaBO HA MPOPHIAKTHYECCKUEC
Mepbl, HalpapJCHHbIC HA MpPEIyHpPeK/ie-
Hue 3a00JICBaHHS; IPABO HA TOCTYITHOCTD
MEHUIUHCKUX YCIyT; HpaBoO Ha MOJy-
yeHne r000# WH(OpMamuMm O CcOCTOs-
HHUM CBOCTO 3JI0POBbS U JICYCHHH; TIPABO
Ha COIllacHe Ha MEIUIIMHCKOE BMeIlla-

TEJILCTBO; IPaBO Ha CBOOOAY BbIOOpa
B Ipolecce JIeYeHMs; NMPaBO Ha KOH(DU-
JICHIMAIBHOCTh  JIMYHOW HH(OpManuy;
[paBO Ha MOJIydeHHE HEOOXOAUMOro
nedeHuss Oe3 MpoMeIUIeHUiT B TeueHue
3apaHee YCTaHOBJICHHOTO CpOKa; IIPaBO
Ha JOCTYIHOCTh KaueCTBEHHOIO MEIH-
IIMHCKOTO OOCITy>KMBaHUS; NMPaBo Ha Oe3-
OMACHOCTH JICYCHHS; MPaBO Ha JOCTYII-
HOCTh MEAMIMHCKUX HHHOBALM; MPaBO
0 BO3BMOXKHOCTSIX M30€kKaTh CTpaaHuii OT
0osM Ha KaXJIOM 3Tarie CBOEro 3aboseBa-
HHS; IPAaBO HA WHMBUJIYAJIbHBINA 1O/IXO/
K JIGYCHHMIO; TPABO Ha MO/A4y >KaJoObI;
[PAaBO Ha KOMIIGHCAIMIO B CIlydae IpH-
YUHEHHS (PU3UYECKOro (MIIM MOPAILHOTO
U TICUXOJIOTHYECKOT0) Bpea ACHCTBUIMH
MEULITHCKOTO 3aBE/ICHUSL.

Henbto pedopm B chepe nomuru-
K{ 3IpaBOOXPaHEHHs, KOTOpPBIC IPOBO-
natcss B OonmpmmHcTBe cTpan EC, ecth
clIeAyIoIee: pacHIpeHre KOJIMYeCcTBa
3aCTpaxOBaHHBIX; JICLICHTpATH3aIIHS
rOCY/IapCTBEHHON CHUCTEMbI 3[paBoOXpa-
HEHUSI; yBEJIIMUCHUE IEPBUYHOM [TOMOILH;
paciMpeHue aBTOHOMHM CTallMOHAPOB;
YCHJICHUE YaCTHOTO CEKTOpa; yIIy4llIeHHEe
KayecTBa MEAMLMHCKUX YCIYT; MPUOPH-
TETHOCTH NMPOQUIAKTUKN ¥ MEAUIIMHCKO-
ro oOpa3oBaHus Mepes NPOLEcCOM Jeue-
HHS KaK TaKOBBIM.

B nenom, HOBas crparerust EC oTHO-
CHUTEIILHO 3/IPABOOXPAHCHHUS HIMEET TaKUe
HAITPaBIICHUSL:

— COBEpIICHCTBOBAaHHE CHCTEMBI
nH(pOpMaINK OTHOCUTEIBHO 3/10POBbsI HA
BCEX YPOBHsIX OOILECTBA;

— CO3JaHME MEeXaHHW3Ma ObICTPOro
pearupoBaHMsi Ha OCHOBE YIpO3bI IS
3710pOBBS;

— COCpPEIOTOYCHHE Ha JICTePMHMHAaH-
TaX 370pOBbsi, B YACTHOCTH Ha BPEIHBIX
(akTopax, CBS3aHHBIX CO CTUJICM JKU3HU;

— YCHICHHWE YacTHOTO  CEKTOpa;
VAydIICHHE  KayeCTBa  MEIHMIHHCKHX
YCIyT; TPHOPUTETHOCTh TMPOQUIAKTH-
KA ¥ MEIUIUHCKOTO 00pa3oBaHMs Hepes
IIPOLIECCOM JICUCHHUS KaK TAKOBBIM.

[lepen YkpanHOW CTOUT HEOTIOXKHOE
3ajlaHie yCOBEPIIEHCTBOBATh HOPMATHB-
HO-TIpaBOBYI0 0a3y B cdepe 31paBooX-
paHeHusi, NPUBECTH €€ B COOTBETCTBUE
¢ TpeOOBAHUAMH MEXIyHAPOIHO-IIPABO-
BBIX aKTOB M B LEJIOM pedhOpMHPOBATH
BCIO CHUCTEMY 3/IpaBOOXPAHCHHUS, PHUHU-
Masi BO BHUMaHHE MEXIyHaPOIHO-IIPaBO-
BBIE CTaHAAPTHI B cepe 3apaBoOXpaHe-
HHSI, OCHOBOIIOJATAIOIIHE TPHUHIIUIIBI,
KOTOpBIC OMPEICICHBl B MEXIYHapO/-

HO-TIPAaBOBBIX JIOKYMEHTax IO IpaBam
YeJI0BeKa, MUPOBYIO MOJUTUKY U TEHAEH-
LUK B 3APaBOOXPAHEHHHU, HO aaNTHUPYsI
K OTEYECTBEHHBIM TPAJULMSAM U MOJIUTHU-
YECKHM, SKOHOMUUYECKUM M COLUAIBHBIM
peanusM Hallel KU3HU.

CerofHsi HOPMBI  MEXI[yHapOIHO-
ro mpaBa B cdepe 37ApaBOOXPAHCHUS HE
TOJIBKO OOSI3BIBAIOT rocynapcTsa obecre-
YUTh 3aKPCIUICHHE B MEXIYHAPOIHBIX
COINIANICHUSIX OCHOBHBIX MpaB M CBOOOJ
4eJI0BeKa, HO MPEIOCTABIIAIOT JIUILY Ipa-
BO TpeOOBaTh OT TOCYJapCTBA BBINOJIHE-
HHUA €€ MEXIYHApOJHBIX 00s3aTeNbCTB
[9, c. 69]. Pa3BuTue COBpEMEHHBIX
MEK/IyHapOIHbIX OTHOIICHUH  CBUJE-
TEJILCTBYET O TOM, YTO BHYTPEHHE-TOCY-
JIAPCTBEHHBIC OTHOIICHUS B cdepe mpas
YeJIOBeKa Ha 3/IpaBOOXPAHCHHE CTalll
HETOCPE/ICTBCHHBIM O0BEKTOM MEKIY-
HapOIHO-MIPABOBOTO peryJaupoBaHHsI.
TeHICHIMH Pa3BUTHI MEXKIyHAPOIHO-
TO COTPYIHHYECTBa B paccMarpuBaeMoit
cdepe CBUACTENBCTBYIOT O Bce OOJIbIIeM
NPU3HAHUU MEXYHApOJHOIO IIpaBa HaJl
BHYTPHUIOCyAapcTBEHHbIM. OJIHAKO MHO-
TO BOIIPOCOB PETYJIMPOBAHUS IIPAB U CBO-
001 YeoBeKa BCe elle 0CTalTcs B cdepe
BHYTPEHHEH KOMIETEHIMHU KaXJ[OT0 roCy-
JIapCTBa, KOTOPOE CaMOCTOSITEIBHO C yye-
TOM B3STBIX Ha ce0s MEXIyHapOIHBIX
00513aTeNbCTB ONPEACISCT BpeMsi, HOCIIe-
JIOBATEJIBHOCTh M KOHKPETHBIH Crocod
UX BBITOJIHEHHS. Bee 310 0TOOpaskeHO BO
BHYTPHIOCYIapPCTBEHHOM 3aKOHO/IATElTh-
CTBE, KOTOPOE OmpeessieT, Kak NMEHHO
U B KakoM oObeme rocynapcrBo Oyner
BBITIOJIHATH B3SThIE HA ce0sl MEXTyHApOI-
HbIe 00s3aTenbCcTRa [10, ¢. 56].

Joctuub  cucteMHOCTH U ddek-
TUBHOCTH IPABOBOTO  PEryJIUpPOBAHUS
OTHOLICHUH B cdepe 3IpaBOOXpaHEHHS
HEBO3MOXKHO 0€3 CO3/1aHMs IOPUANIECKAX
MEXaHM3MOB COIVIACOBAHHS IPABOBBIX
HOPM C MOPAJIbHO-3TUYECKHUMH U PEIUTH-
03HBIMH HOpPMaMH B 3T0ii cdepe.

D¢ddexTrBHAsS cHCTEMa  COIHMANb-
HBIX PETYJSTOPOB OTHOLICHHH B cdepe
37paBOOXpaHeHUs TpeOyeT onpeneieHus
HaJUISKAIIero MecTa HOpM JICOHTOJIOTUH,
MEJHULUHCKOW 3TUKH WU ATUKH IMalUCHT-
CKOTO JIBH)KCHHSI KaK COCTaBIISIOLINX
CHCTEMBI MIPABOBBIX, JPYTUX (BHENPaBO-
BBIX) COLMAIBHBIX HOPM (3THUKH, MOpaHy,
penurun). [Ipu 3TOM CHCTEMATH3HPOBATH
MEIMITHCKOE 3aKOHO/ATENILCTBO IyTEM
NPUHATAS  MEJUIUHCKOTO  (BpadeOHO-
ro) KoJeKca Kak HOpPMAaTHBHO-IIPABOBO-
rO aKTa, KOTOPBI COYETaeT MOpPaJbHO-



STUYECKHE M NPAaBOBbIC HOPMBI B cdepe

37paBOOXPAHEHUSI W IPEIOCTaBICHHS
MEJMLHCKOW MTOMOIIH, Helenecooopas-
HO, YYHTbIBasi OTCYECTBEHHBIC U MUPOBbIC
TPaAUIMU OTJCICHHOTO pEryJIUpOBaHUS
MPaBOBBIX OTHOIICHWII U HOpM mpodec-
CHOHAJIBHOU ATUKU U MOpAJIH.

B 10 ke BpeMms 3aciyKHBaeT M3yde-
HUS Taloke 3aMMCTBOBAHHE OITBITA HEKO-
topbix ctpal ([Tombmm, OPI, dpanmwm)
[0 TPUHATHIO HAIMOHAJIBHBIMH MeEJH-
LIMHCKMMH aCCOLMALMAMH MEAUIMHCKUX
(BpaueOHBIX) KOJIEKCOB, KOTOPBIE COIep-
JKar JeTalbHble TPeOOBaHUS JEOHTOJO-
THH U Bpa4eOHOU 3THKHU, TO €CTh HOPMbI
ITUYECKOTO W MOPAJBbHOIO Xapakrepa,
KOTOpBIE PEryIUpYIOT MpodheCcCHOHAb-
HBIE TIPaBa MEMKOB.

B ocHOBy Takoro kojexca (MEIUIIHH-
CKOTO, BpadeOHOro) MOXKET OBITh IOJO-
KEeH DTHYeCKH KOJEKC Bpada YKpauHEI,
NPUHATEIA U moanucal BceeykpanHckum
Che3ZI0M BpadeOHbIX opraHusanmii n X
Cwe3nom BceeykpanHckoro BpaueOHOTO
obmiectBa B . EBnaropun 27 ceHTs0ps
B2009 . [11].

CTpPYKTYpHO 3TOT KOAEKC COIECPIKHUT
OCHOBHBIC CEMb TIPYII 3THYHBIX HOPM
Bpaya, NPU3BAHHBIX PETYIMPOBATh OTHO-
HIEHUs 110 CIISTYIONINM Borpocam: 1) Bpa-
yeOHO# ATHKU | oOmiecTBa; 2) oOIede-
JIOBEYECKOH U MpOo(dhecCHOHATBHON dTHKH
1 MOpaJIi B OTHOIIEHHSX MEXKIY BPadoM
U MalyeHTOM; 3) KOJUICTHAJILHOCTH Bpa-
Yed W Tpaauuuil MEIMLIUHCKOIO COApY-
kKecTBa; 4) HAay4HbIX MCCIIENOBAHUII NpH
ydacTHM Bpaya; 5) NPUMEHEHHs HOBEH-
MINX MEAUIMHCKUX TEXHOJIOTHH; 6) OCBe-
JIOMJICHHOCTH Bpaua; 7) YBaXeHHUs K Mpo-
(heccun Bpaua.

B TO e BpeMsi 3acilyKHUBaeT BHHUMa-
HUS Uies pa3pabOTKU U MPUHSTHS DTHYe-
CKOT'0 KOZIEKCa MaIueHTa.

Hccnenyss HeoOXOOMMOCTH — paspa-
OOTKHM M TPUHATHS DTHYECKOTO KO/IeKca
MalyeHTa, CleIyeT oOpaTUTh BHUMAaHHUE
Ha TO, YTO OCHOBHAs Macca xaiob B ce-
pe MEIUIMHCKOrO OOCIIY)KUBAHUS JEKUT
B IJIOCKOCTH J€OHTOJIOTHH: 3TO IOrpell-
HOCTH MEXJIMYHOCTHOH KOMMYHHUKAIIMH
MalMeHTa W Bpaya, B3aMMHOE HEIOHU-
MaHue Jpyr Apyra, a HOpod U HelloBepHe
BpaueOHbIM BBIBOJAM M PEKOMEHIALHSM.
W ecnu He pa30upaTbesl B UCTOKAX U MPU-
YHHaX KOH(IMKTOB, OrpaHUUYHBasICh Gop-
MaJbHBIMH  IIPEIIMCAHUSIMH, KOTOPBIX
JIOJDKeH TIPUACPKUBATHCS Bpad W IAlH-
eHT (IIyCTh Ja)Ke U B BHJE TAaKUX OCHOBO-
MOJIarafoNIuX JTOKYMEHTOB, kKak OCHOBBI

3aKOHOJIATENNbCTBA YKPaUHbI O 37PaBOOX-
paHeHuHn), TO IpodiIeMa He TOJIBKO He pas-
pelmTCes, HO M yCyTryOuTCH.

Cpenu OCHOBHBIX HOJOKEHUH, KOTO-
pble JIOJDKEH COZIep)KaTh BBIIIE YIIOMS-
HYTBIH KOZEKC, IMpEIJIararoTcs CIemylo-
mpe: 1) manuMeHT mpu3HaeT, 4To Jroboe
3a00IeBaHNe HapyIIaeT €ro JKU3HEede-
STEJFHOCTh, HO HE JINIIAeT JOCTOHMH-
CTBAa W MOpPAJIBHBIX KAa4eCTB; 2) MAIMeHT
OCO3HAET BCIO CIIOKHOCTH MEIUIIMHCKO-
IO 3HAHMS WM LEHUT Bpadei, KOTOpble UM
BJIQICIOT; 3) MAaLMEHT NPU3HACT, YTO Bpay
BBITIOJIHSIET T'YMAHHYIO MHCCHIO OOJIer-
YEHMsl YeJIOBEUECKHUX CTpaJaHuii, coxpa-
HEHHSI U CHACEHUs KU3HU; 4) MalueHT
JIOJDKEH CTPEMHTBhCS K JOOporKenarelb-
HOMY OTHOIIICHUIO K Bpady M BIIPaBE OXKHU-
aTh BCTPEYHOC YBaKCHHE, BHHUMAaHHE
1 T0OpOXKENTATeTLHOCTD; 5) MAIMeHT IpH-
3HAeT OTCYTCTBHE COOCTBEHHBIX IIOJIHO-
LEHHBIX NPO(EeCcCHOHANBHBIX  3HAHUH
B 00J1acTH MEIWIIUHEI, HEB3HUpas Ha CBOM
KYJIBTYPHO-TIPOCBETHTEIIbHBI  YPOBEHbD;
6) malMEeHT [OHUMAET, YTO Bpady HE 00s-
3aH BBIIOJIHATH JIFOOYIO €ro BOJIIO U UMEeT
MpaBo Ha COOCTBEHHYIO MPOdecCHoHAITb-
HYI0 TIO3MLIMIO; 7) MAalMEHT NPU3HAET,
YTO NPUHUMAET OT Bpaya MPexJe BCEro
MIOMOIIIb, ¥ C YBOKCHHEM OTHOCHUTCS K €T0
Tpydy; 8) MamueHT MOHHWMAET, 4YTO BO3-
MOXHOCTH COBPEMEHHOH MEIUIMHBI He
0e3rpaHHYHBI, HEB3WPAask HA JOCTHKECHHUE
MEIUIMHCKOM HayKH; 9) mamueHT xoi-
KEH BeCcTH ce0sl pa3yMHO, OCO3HaBaTh
CYTb JICUEHHMS W BBINOJIHATb MEAUIIMH-
ckue npeanucanus; 10) naueHT 10/DKeH
ObITh AKTUBHBIM COYYaCTHUKOM JICUCHUS,
B [IOJIHOW Mepe pa3zielisist C BpauyoM OTBET-
CTBEHHOCTb 32 CBOE 3/I0POBbE.

BeiBoabl. CriemoBaTenbHO, afamTa-
IUsI 3aKOHOJATEeNILCTBA YKPAUHBI K 3aKO-
HopmatenscTBy EC 3axmiouaercss B cOnm-
JKCHHMM C COBPEMEHHOM €BpOIEHCKOI
CHCTEMOH mpaBa M MpexycMaTpHBaeT
pedopMUpOBaHIEe OTEUYECTBEHHON PaBO-
BOW CHCTEMBI W IOCTETNIEHHOE IpUBeJie-
HHE K COOTBETCTBUIO C EBpOIEHCKUMHU
CTaH/IapTaMK 3aKOHOJATeNIbCTBA BO BCEX
cdepax, B TOM YHCIIE 3aKOHOAATENILCTBO
00 OXpaHe JKM3HHU W 310poBbs. Bemnkoe
3HAYCHHE B 9TOM KOHTEKCTE OyJeT UMETh
patuduKanys U JaabHEeHIas UMIIEMEH-
Tanusa YkpanHoil EBponeilickoil conuaib-
HOMU XapTuu.

Ho cTtont OTMETHTB, UTO OIBIT paz-
BUTHS 3alIaJJHOCBPOINEHCKUX CTpaH, WX
BBICOKHE o0ecrieueHHbIe
MaTepUabHBIMH IIEHHOCTSIMH, HE MOTYT

CTaHapThI,

MAI 2019

ObITh B HEM3MEHHOM BHJE IEPEHECEHBI
Ha YKpaWHCKYyIO MOuBY, 0e3 ajanraunuu
K HAaLIAM TPAJULHUAM U PEaTUsIM.
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OCHOBAHMUA A OTBOJA DKCIIEPTA
B YTTOJIOBHOM IMTPOU3BOACTBE YKPAUHBI:
3AKOHOJIATEJIBHBIE PEAJINU

Jwamuaa IPOBYAK,
acTIMPaHT KageIphbl yTOIOBHOTO IpoIecca
HanumonanpHOro ropuanyeckoro yHuBepcutera umeHu Slpocnasa Myaporo

AHHOTALIUA

B crarbe mpoOBOIUTCS TEOPETHUECKOE HWCCIEHOBAHME OOCTOSTENBCTB, KOTOPBHIMH
MOXKET ObITh OOOCHOBAHO 3asiBIICHHE 00 OTBOJE DKCIIEPTA B YrOJOBHOM HMPOHM3BOJCTBE,
COIJIACHO JEHCTBYIOLIEMY 3aKOHOAATENBbCTBY YKpauHbl. OCYIIECTBIACTCS aHAIU3 I0pU-
JIMYECKON JINTepaTyphl, NMPakTHKA EBpomelickoro cydaa mo mpaBaM 4esloBeKa, IPHBO-
JISITCSI TIPUMEPBI € a/IBOKATCKOM MpakTHkH. OGOCHOBAHO, YTO JPYTUM CIOCOOOM, KpoMe
KaK IIyTeM aHaJIi3a IPOLECCYalbHOI JEATeIbHOCTU KCIIepTa U MPEIOCTABICHHBIX UM
3aKJII0YEHHH, 0COOEHHO B pa3pe3e KPUTEePHs: KOMITETEHTHOCTH, YCTAHOBUTH IIPU3HAKHU €T0
MPEB3ATOr0 OTHOIICHUS K JIeTy HJIM K CTOPOHAM HpoIiecca MPaKTHYECKH HEBO3MOKHO.

KiroueBble ciioBa: 1npodeccHOHaIbHbIE YYaCTHUKH YIOJOBHOIO IPOU3BOJICTBA,
SKCTIEPTU3a, OTBOJ JKCIIEPTa, KOMIIETEHTHOCTH, OCCIPHCTPACTHOCTD, NPEAB3SATOCTD,
3aKJIFOUEHHE IKCIIEPTa, NPOLecCyalbHas ACATEIbHOCTb.

THE BASES FOR REMOVAL OF THE EXPERT IN CRIMINAL
PROCEEDINGS OF UKRAINE: LEGISLATIVE REALITIES

Lyudmila DROBCHAK,
Postgraduate Student of the Criminal Procedure Department
of Yaroslav Mudryi National Law University

SUMMARY

In article the theoretical research of circumstances by which the statement for removal
of the expert in criminal proceedings can be proved, according to the current legislation
of Ukraine is conducted. The analysis of legal literature, practice of the European Court
of Human Rights is carried out; examples from lawyer practice are directed. It is proved
that in a different way, except as by the analysis of procedural activity of the expert and the
conclusions provided to them, especially in a section of criterion of competence, it is almost
impossible to establish signs of its prejudiced relation to case or to the parties of process.

Key words: professional participants of criminal proceedings, examination, removal
of the expert, competence, impartiality, bias, expert opinion, procedural activity.

IHocTanoBka npodaemsbl. [Ipunsrue
VTO/IOBHOTO  IIPOLIECCYANIBHOTO  KOZICK-
ca Ykpaunbsl 2012 roga (manee — YIIK
Vipaunbl) [1] ObUIO BOCHPHHATO MHPO-
BbIM COOOLIECTBOM KaK OTPOMHBIN Liar
VkpauHbl BHepex Ha myTH (OpMHpOBa-
HHS TIPaBOBOTO I'Pa)KIAHCKOrO OOIIECTBa,
B KOTOPOM TIPHHIIMIT BEPXOBEHCTBA IpaBa
3aHMMAeT JI0JDKHOE MECTO B IIpaBOIpHMe-
HEHHH.

B TO e BpeMs cama NpakTHKa Hpu-
meneHuss HopM YIIK VYkpaunsl yka3biBa-
€T Ha MHOXKECTBO INPOOETIOB B HPAaBOBOM
PEryJIMpOBaHHH, YTO  CONPOBOXKIACTCS
JIOTHKO-CTPYKTYPHBIMH JIe()eKTaMH CHCTe-
MBI YTOJIOBHOTO MPOLIECCYaTbHOIO 3aKo-
HOJIATeNIbCTBA U, KaK CIIEACTBHE, TIPUBOUT
K HapyIIeHHsM MpaB, CBOOO] U MHTEPECOB
YYaCTHHKOB YTOJIOBHOTO Ipom3BoncTaa. He

SIBJISICTCS MCKITFOYEHHEM M TIOPSZIOK peaiv-
3a1MM [paBa Ha OTBOJ AKCIIEPTa.
AKTYaJIbLHOCTh TeMbl HMCCJIE0BAHUS
MIOATBEPXKIACTCA HEOJHO3HAYHOM  TpaK-
TUKOW YKPaWHCKUX CYIOB M OTCYTCTBHEM
Ha/IeXalel 3aKOHOAATEIbHONW periaMeH-
TaIH TOPS/IKA PACCMOTPEHUsI Bompoca 00
otBozie 9Kcriepra. HeobxomumMocTh HapaboT-
KI JIOKTPUHAJIGHBIX TOJIOPKEHHUH B paKypce
MOCTaBJICHHON MPOONIEMAaTHKH TTOATBEPIK-
JlaeTcs TeM, YTO HU 3aKOHOM, HU ITPAKTUKOM,
HU HayKOH IOKa ellé He YCTaHOBJIEHO KpH-
TepueB, OO0YCIIaBIHMBAIOIINX YIOBIETBOPE-
HHE 3asIBIICHUs 00 OTBOJIE IKCIIEPTa.
Cocrosinue uccienoBanusi. Hayunbiit
aHaAIM3 MpPOOJIeM, CBSI3aHHBIX C HOPSIIKOM
3aSIBIICHUSI  OTBOIOB PO(ECCHOHATBHBIM
YYacCTHHKaM yTOJIOBHOTO TPOU3BOJCTBA,
B YACTHOCTH OKCIEPTaM, MPOBOIUIICS
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HEMHOTMMH YYEHBIMH, TeM OoJiee B yCIIOBU-
sx npusATas YK Ykpauner 2012 . Oqnako
OTZENbHBIE BOIPOCHI, CBA3aHHbIE C MHCTHU-
TYTOM OTBOJIOB, MOJBIMAIICh HEKOTOPBIMHU
KJIacCUKaMK topucnpyneHimi. Cpeay HHUX
cnemyet Ha3Bath B.I" 3anepako, X.A. Mawme-
1oy, T.B. Mouceesy, B.E. ®enopuna.

Heaslo U 3agaueil cTrarb SIBISIETCS
AQHAJIN3 OCHOBAHWI JUII OTBOJA JKCIIepTa
C Lesbi0 o0ecrieueHusl peann3aliu rapaH-
TN OECIIPUCTPACTHOCTH TPOdecCHOHAIb-
HOTO YYaCTHHKA YTOJIOBHOTO PON3BOJICTBA,
a TaKKe Crioco0OB MX yCTAHOBJICHHS.

N3znoxeHne OCHOBHOIO MarepuaJa.
Ipexxne Bcero, Cieayer OTMETHTh, YTO
B KOHTEKCTE HCCIIEI0BAHUS Mbl pacCMaTpu-
BaeM IpoLEcC 3asBICHUs OTBOnIA (camo-
0TBOZIa) MPO(ECCHOHATBHBIM YIACTHUKAM
YIOJIOBHOTO TIPOM3BOJICTBA Kak CBOEOOpa3-
HOE TIPaBOOTHOIICHHE BHYTPH CHCTEMBI
YTOJIOBHOTO TPOU3BOJICTBA, COOTBETCTBEH-
HO, BBIIEJISS €0 KIIIOYEBBIE CTPYKTYpHBIC
9IEMEHTBI: CyOBEKT, 00BEKT U COLCpIKaHUE.
B 1O e Bpems MbI cuuTaem, 4To IpaBo-
OTHOILIGHUS B CBSI3U C 3asBJICHHEM OTBOJA
(caM0OTBOZA) SBJISAIOTCS  FOPUIMYECKUMU
(hakTaM¥l BHYTPH CUCTEMBI YTOJIOBHBIX IPO-
LeCCyaJIbHBIX PABOOTHOILICHHUI.

Kak u BO MHOTMX Jpyrux Iporeccy-
anbHBIX Komekcax, B YIIK Ykpauns! 3akpe-
IUICHBI OOIIHE, «CTAHTAPTHBIC» OCHOBAHUS
JUISL OTBOJIA, B YaCTHOCTH, JKcriepra. Tak,
cr. 79 VIIK Ykpaussl COIEpPKUT OTCHIIOU-
Hyro HopMmy K 4. 1 cr. 77 VIIK VYkpaussl,
TaKUM 00pa3oM, OIIPeIeIIsisi, YTO OCHOBAHH-
€M JUIsl OTBOJIA HKCIIEPTA SABJISIOTCS CIIETY -
1e 00CTOATENIbCTBA:

1) ecnm OH sABIsAETCS 3asBHUTEINEM,
MOTEPIEBLINM,  TIPAKIAHCKUM  HCTIIOM,
TPKIAHCKMM OTBETYMKOM, YICHOM CEMbH
WM ONM3KUM  POJICTBEHHHKOM CTOPOHBI,
3asBUTEIS, IOTEPIIEBIIETO, TPaXKIAHCKOTO
HCTIA WM TPAXKIAHCKOTO OTBETUHKA;

2) ecIti OH yJacTBOBAJI B 9TOM e TIPO-
M3BOJCTBE KaK CIIEJICTBEHHBIH CYIbsI, CY/Ibs,
3aIIUTHUK WM TIPEJICTaBUTENb, CBUICTENb,
IKCIIEPT, CTICIHAINCT, MPEACTaBUTENb TIep-
COHaJIa OpraHa npooalyy, NepeBOIUHK;

3) ecimi OH JIMYHO, €r0 ONU3KHE POA-
CTBEHHHMKHM WM YICHBI €ro CEMbH 3aWH-
TEpecoBaHbl B pe3yJbTarax YroJOBHOIO
NPOM3BOJACTBA WM CYLICCTBYIOT Jpyrue
00CTOSTENIBCTBA, KOTOPBIE BBI3BIBAIOT 000-
CHOBaHHbIE COMHEHUS B €10 OECIIPUCTPACT-
HOCTH.

OcHOBaHNS, YKa3aHHbIE B MIEPBBIX JIBYX
myHkrax 4. 1 ct. 77 YIIK Ykpaunsl, HocsT
OOBEKTUBHBII XapakTep W OIPENeIIOTCS
IyTEeM YCTaHOBIEHHS (haKTa COBMEIICHWSI,

B HAlleM Cllydae 3KCIIEPTOM, OIHOBpe-
MEHHO IIPOLECCYaIbHOTO CTaryca pa3HbIX
YYaCTHHKOB IIpOLIeCCa B paMKaxX OIHOTO
YIOJIOBHOTO TIpou3BOiCTBA. [IpuHMMas BO
BHUMaHHE OrpaHUYEHHbI 00beM pabo-
TBI, 1IETIECO00PA3HO, MO HAIIEMYy MHEHHIO,
OCTaBUTh 33 PaMKaMH{ 3TOTO HCCIEIOBAHMS
aHaIU3 OCHOBAaHWI, NPETYCMOTPEHHBIX II.
m. 1,2 49. 1 ct. 77 YIIK YkpauHsl, TIOCKOIb-
Ky OHH HOCST HE KOHKPETH3HPOBAHHBIN
XapakTep, SBISIFOTCS Ooliee O4YeBHIAHBIMU
U, COOTBETCTBEHHO, HE BO3HMKACT CIIOXK-
HOCTeil B WX ycTraHoBineHud. bonee Toro,
HPH HATMYUH 3THX OOCTOSTENIBCTB 3KCIEPT
00s13aH 3asBUTh CaMOOTBO/I. B cBsi3M ¢ 3TUM
HAMM TIPEIAaraeTcss Ha 3aKOHOIATEIbHOM
YPOBHE 3aKpEHUTh BO3MOKHOCTH HAJIOMKe-
HHS JICHEXKHOTO B3bICKaHWs, B 4ACTHOCTH,
Ha HKCIIEPTa, B CIIy4ac YMbIILICHHOTO He3a-
SIBIICHUSI CAMOOTBO/IA (IIPU HAJTMYHHU YIIOMSI-
HYTBIX BBILIE OOCTOSITEIIBCTB).

B cBoto ouepenp, . 3 4. 1 ct. 77 VIIK
VKkpanHbl HOCHT OIICHOYHBIH W CyOBbCK-
THBHO-a0CTPAKTHBII XapakTep, B CBA3M
C YEeM YCTAHOBJICHHE HAJIMYUs 3aKpEILICH-
HBIX B HeM 00CTOsTENbCTB Tpedyer Ooiee
cucteMHoro  noaxoma.  HopmarmsHoe
coziep)KaHre BTOPOW YacTu M. 3, a UMEHHO:
«... CYIIECTBYIOT OOCTOSITEJIbCTBA, BBI3bI-
Barolme 00OCHOBaHHBIE COMHEHHUs B Oec-
HPUCTPACTHOCTH JKCHEPTa», OTINYACTCS
Pa3MBITOCTBIO (POPMYITHPOBKH, YTO OIpe-
JICJICHHO MPHBOJIUT K aHAPXUU B CyAeOHOI
HPaKTHKE KacaTelbHO BOHpOca 00 OTBOIE
(camo0TBOIE) DKCTIEPTA.

EBpornelickuii cyn 1o npasaMm uenoBe-
ka (manee — ECITY wm Cyn) onpenernsier
0ecnpuCTpacTHOCTh  MPO(ECCHOHAIBHO-
IO YYaCTHHKA YTOJIOBHOTO IIPOM3BOJICTBA
C HOMOLIBI0 OOBEKTUBHOTO U CyObEKTUBHO-
TO KPUTEPHUEB.

B cootBercTBHY ¢ CyOBEKTUBHBIM KpH-
TEPUEM, YUHUTBIBAOTCS JIMYHBIC YOCIKIICHNUS
¥ TIOBEICHHE DKCIEpPTa, TO €CTh MPOSBIIII
JIM OH TIPEAB3ATOCTb WM TPUCTPACTHOCTH
1o 1aHHOMY Jieiry. OObeKTUBHBIN KpUTEpHii
YCTaHABIIMBACTCS, CPEAM JPYTHX aclieK-
TOB, ITyTEM MPOBEPKH, 00ECIIEUNBAIOCH JIK
OTCYTCTBUE KaKMX-TMOO COMHEHHH B €ro
oecripuctpactHoct (. 50 perieHus 1o
neny «bemyxa mpotuB YKpauHbD», 3asBie-
uue Ne 33949/02, ot «09» HosiOpst 2006 T.
[2]). B atom pemennu ECITY yxazamn, uto
CyObEKTHBHBIM KPHTEPHH B BHJE JIMYHON
0eCTIPUCTPACTHOCTH TPE3IOMHUPYETCs], TTOKa
HE MPEJICTAaBICHO J0Ka3aTeNIbCTB IIPOTUBO-
TIOJIOXKHOTO.

Tlo HameMy MHEHHIO, YCTaHOBHTH
«IPUCTPACTHOCTHY podecCHOHaIIBHO-
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IO YYaCTHHKA YTIOJOBHOTO IPOM3BOJCTBA,
PYKOBOZCTBYSICH ~ TOJIBKO ~ CYOBEKTHBHBIM
KpUTEpUEM, NPAKTHYECKH HEBO3MOXKHO.
Bomnpoc 0 Hanuuuy B UX ACHCTBUSAX «IIpU-
CTPacTHOCTW»  CIIE[yeT paccMarpuBarh
B KOHTEKCTE HApPYIICHHUS TPUHIUIIOB yro-
JIOBHOTO TIPOM3BOZCTBA MOCPEICTBOM aHa-
IM3a UX TIPOLECCyalIbHOW JeATeNbHOCTH,
0c00CHHO, B pa3pese KpUTEpHsi KOMIIETEHT-
HOCTH.

Taxo#i moytxo/; 00BsICHSETCS TEM, UTO, HA
Halll B3IISL], BO3BECHHUE COZIEPIKAHMs TTOHS-
THS «IIPEAB3STOCTH TOJIBKO K UyBCTBEHHO-
SMOIMOHAJIBHON cdepe NMpodhecCHOHATBHO-
IO YYaCTHHKA YTOJOBHOTO IIPOM3BOJICTBA
TIPH UCCIICIOBAaHUU OOCTOSATEINBCTB YTOJIOB-
HOTO IPOM3BOZICTBA SIBIISIETCS HEOOOCHOBAH-
HBIM. DJTa KaTeropus MOKET OBITh MPHMEHe-
Ha HE TOJBKO HEMOCPEICTBEHHO K JIMLIAM,
KOTOpbIE OCYILIECTBIISAIOT MPOLECCYaIbHYIO
JESTENTBHOCTD, HO U K CaMOH JIeTeNTbHOCTH
(mporieccy), KOTOpasi IOJDKHA Peasi30BBI-
BaThCsl B CTPOTOM COOTBETCTBUH C 3aKOHOM,
a TaKoKe K ee pe3ysibTaTaM.

[o namemy yOex1eHHIO, IMEHHO HECO-
OnrozieHHe HOPM, PEryJIUpYOIIHMX TOps-
JIOK JIeSITENIBHOCTH 9KCIIEPTa, MPOBEICHUS
HCCIIEIOBAaHUI U 0(OPMIICHHUS MX PE3yJIbTa-
TOB HE B COOTBETCTBHH C 3aKOHOM, B KOHEY-
HOM HTOT'€ YpPEBATO TOCIICACTBUSIMU B BUJIC
HapyIIeHHBIX IIpaB, CBOOOJ M HHTEPECOB
YYaCTHHKOB YTOJIOBHOTO MPOHM3BO/ICTBA.

B.E. ®enopun abCOMIOTHO MPaBUIEHO
oOpamaeT BHUMaHWE, YTO HEJOCTaTOYHAs
KOMITIETEHTHOCTh YYaCTHHKOB YTOJIOBHOTO
IIPOM3BOJICTBA BIICUET 32 CO00 HEN30EKHBIE
YIIYLLIEHHUS OCYIIECTBIIEMOIO UMH JI0Ka3bl-
BaHUS: He OOHapykeHHe (HE BBISBICHHUE)
BaXHBIX JUIS JIeNla 0OCTOSATEIBCTB JIMO0 MX
UTHOPUPOBAHKE, A TAKKE HEBEPHYIO OLICH-
Ky. IHBIMH CI0BaMHM, HEBEXKECTBO BIICUET 3a
€000 TPeB3ATOCTh ¥ MOYTH aOCOTIOTHYIO
BEPOSITHOCTD «apeiia» B 0OBHHUTENBHBII
WM OTIPABIATENBHBIA YKIIOH; 2) HEKOMIIe-
TEHTHOCTbh, TaKKe KaK OeCIpUCTPaCTHOCTh
W HENpeIB3sSTOCTh, SBISIETCS XapaKTepH-
CTHUKOH JIMYHOCTH KOHKPETHOTO YYaCTHHKA
YTOJIOBHOTO CYJONPOM3BO/CTBA, HOCHUT JIMY-
HOCTHBIN xapakrep [3, c. 17-18].

MsI He BUIMM OCHOBAHMM ISl OTCTY-
IUICHHUS OT 3TOH MO3UIUK ¥ CYUTAEM [IPHMe-
HHUMBIMH 3TH TTOJIOKEHHUS TAKKE KACATEIEHO
TaKUX YYaCTHUKOB YTOJIOBHOTO HPOU3BOJI-
CTBa, KaK 9KCIEPThI, BEIb MIMEHHO MPOLEC-
CyallbHasi JICATEIbHOCTh KaK pa3 U OJMIIe-
TBOpSICT BHEIIHEE IMPOSIBICHUE MX JIMYHBIX
yoexnenuii. [[pyrum criocoboMm, Kpome Kak
IyTeM aHajIu3a MPOLECCYaIbHON JIeATeNb-
HOCTH DKCIIepTa M TIPEIOCTaBICHHBIX HM
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3aKJIIOYEHUH, YCTAaHOBUTH HPHU3HAKU €ro
TIPE/IB3ATOrO OTHOIIEHHUS K JIENy MIIH K CTO-
pOHaM TIpolecca MPaKTHYECKH HEBO3MOXK-
HO.

B pemennn mo nemy «AnekcaHap
BonkoB npotuB YKpauHbl», 3asBICHUC
No 21722/11, ot «27» mas 2013 1., ECITY
BCE-TaKW OTMETHII, YTO MKy CyObEKTHB-
HOM M OOBEKTHUBHOI OeCIpHCTPacTHOCTHIO
HE CyLIECTBYET OECIPEKOCIOBHOTO pa3-
TPaHUYCHUSI, TTOCKOJIBKY TIOBE/ICHHE YJacT-
HMKA YTOJIOBHOTO IIPOM3BOZICTBA HE TOJBKO
MOXET BBI3BaTh OOBEKTHBHBIC OIIACECHUS
OTHOCHTEIIBHO ~ €ro  OecHpUCTPAaCTHOCTH
C TOYKM 3PEHHSI CTOPOHHETrO HaOJronaTess
(0OOBEKTHUBHBI KpPHUTEPUii), HO U MOXET
OBITH CBSI3aHO C BOIIPOCOM €TI0 HJIU €€ JINY-
HBIX YyOeXIeHu (CyOBeKTHBHBIN KpHTe-
puii). ltak, B HEKOTOPHIX CIydasx, KOTaa
JIOKa3aTenbCcTBa I ONMPOBEPIKEHHUs Mpe-
3yMILMU CYyObEKTUBHON OecHpuCTpacTHO-
CTU TOJYYUTh CJIOXHO, JIOTIONHUTEIEHYIO
rapaHTHIO TPEOCTaBUT TpeOoBaHHE 00b-
eKTHBHOI OecripuctpactHocTH (1. 105) [4].

IIpuBenennas Beiue no3umus Cyna
TIOJTBEPIK/IACT HAIM CYXKACHHSA O TOM, 4TO
OINPOBEPrHYTh  CYOBEKTHBHYIO  Oecrpu-
CTPACTHOCTb HA MPAKTHKE BO3MOXKHO TOJIb-
KO CKBO3b IPH3MY OOBEKTHBHOTO KPHTEPHS,
a UMEHHO JIaBasi OLEHKY MpOIeCCyaIbHOH
JEATETBHOCTH HKCIIEPTA U €€ Pe3ysbTaraM.
Takass OLEHKAa OCYMIECTBISETCS IOCPEs-
CTBOM  YCTAQHOBIEHHUS  OOCTOSITEIILCTB,
CBHICTEIILCTBYIONIMX O HApYIICHMSX M-
CTBYIOILIETO  3aKOHOJIATEINIbCTBA, METOHK
u JIpyrux (axToB, KOTOpbIE B CBOEH COBO-
KYIIHOCTH YKa3bIBalOT Ha HEKOMIICTCHT-
HOCTb 3KCIIepTa.

[pumeuareneH TOT (akT, 4TO HEKOM-
METEHTHOCTh MPSIMO 3aKperuieHa OT/eNb-
HBIM OCHOBAaHHEM Ul OTBOJA ODKCIEp-
ta B YIIK Poccuiickoii ®Denepanmn
(m. 3 4. 2 ct. 70) [5] u B YIIK PecmyGmm-
xu bemapycs (m. 3 4. 1 ct. 80) [6]. Bmecte
C TEM aHAJOTMYHOE OCHOBAHHME VISl OTBOIA
orcyrctByeT B YIIK HekoTophIx eBpomeii-
ckux crpad (epmanus, [Momemra) [7; 8],
41O 0OBSICHACTCS TeM, 4To B EBpore HekoM-
MIETEHTHOCTh JIMLA, TOJIyYMBILIENO CTaTyc
«OKCIIEPTa», KaK U CTaTyc JIoOOro Jpyroro
poeCCHOHANBHOTO YYaCTHHKA YTOJIOBHO-
'O IPOU3BOJICTBA, — B3aHMOUCKIIIOYAIOIINE
TIOHSTHS.

B coorBerctBun ¢ 4. 1 cr. 10 3ako-
Ha Ykpamsbl «O cyneOHOH SKCIiepTisey,
9KCIIEPT — JTO JIULO, 00Najaromlee Criely-
QIBHBIMU 3HAHWSIMHU, HEOOXOIMMBIMHU IS
IIPEIOCTABIICHUS 3aKIIIOYEHHS 110 UCCIIELy-
eMbIM BoripocaMm [9]. B To sxe Bpemst akiieH-

THPYeM BHHMAaHHE, YTO HEKOMIIETEHTHOE
BBITIOJIHEHHE BO3JIOXKEHHBIX HA 3KCIepTa
00513aTeNIbCTB  MOXET OBbITh HEOCO3HAH-
HbIM M OCO3HAHHBIM. IHBIMH cllOBamu,
MBI MOXXEM TOBOPHTH O «HEYMBIIILICHHOM
HEKOMIIETEHTHOCTH, KOTIa pedb HaeT 00
OOBIYHOM HEBEKECTBE, M YMbILLUICHHOH,
KOTJIa DKCHEPT IPECIIEYET OMpe/eICHHBIC
JIMYHBIC MOTHBBL. [IpH 3TOM TPEINOChLUIKH
HEKOMITICTCHTHOTO BBITIOJIHEHHUSI SKCIIEPTOM
CBOMX MPO(ECCHOHAIBHBIX 00s3aHHOCTEH
JUIsL YTOJIOBHOTO IIPOU3BOJICTBA 3HAYCHHUS
HE HMEIOT, MOCKOJIBKY IIOCIEICTBUS OfU-
HAKOBBI — COKPBITHE U UCKPHBIIEHNE O0BEK-
THBHBIX (PAKTHYECKHX JaHHBIX U, KaK CIIE-
CTBHE, HENPABOCY/IHBII IIPUTOBOP.

Takum  00pa3oM, HEKOMIIETEHTHOE
BBITIOJIHEHHUE YKCIIEPTOM CBOUX Mpoheccro-
HaJIBHBIX 00S3aHHOCTEH HE BCer/a 00yCioB-
JICHO €r0 3aHHTEPECOBAHHOCTBIO B PE3Yib-
Tarax yroJOBHOIO MPOU3BOJICTBA, HO BCeria
HOCHUT MPEB3AThIl XapakTep K MpoLeccy-
AJIBHOM ISITENTBHOCTH B LIETIOM.

B HayuHOll cpene moj KOMIETEHTHO-
CTBIO ITOHUMAETCS YMEJIOe U KBAIU(HUIMPO-
BAHHOE BBINOJIHEHHE JIMLIOM BO3JIOKEHHBIX
Ha Hero myONIMYHbBIX 00si3aHHOCTEH. MeH-
HO B JIaHHOM 3HAQYCHHH IOHSATHE «KOMIIC-
TEHTHOCTB» paccMarpuBaeTcs B pabore.
JlaHHOE OOCTOSITEIILCTBO CIIEIYeT IOIuep-
KHYTb, 0O KOMIIETEHTHOCTh HMEET €Ile
onHO 3HadyeHHe. «KOMIIETEHTHBIN» — He
TOJIBKO «3HAFOLIMH, OCBEIOMIICHHBIH aBTO-
PUTETHBII B Kakoi-HHOynb 0OmacTuy», HO
U «OONa/atoNMii KOMIICTCHIINEH, KpPyrom
OIpe/IeNeHHbIX TIOJTHOMOUH [3, c. 18].

Crietyst TaKOM JIOTUKE, HAIUISKUT OTMe-
THTb, YTO YYAaCTHHK YTOJOBHOIO IIPOM3-
BOJICTBA, 3asBJIAIOLIMI OTBOJ| SKCIEPTY I10
MOTHBAM €r0 HEKOMIIETEHTHOCTH, JIOJDKEH
000CHOBBIBaTh CBOE 3asBICHUE CChUIKAMH
Ha HOPMaTUBHO-TIPABOBBIE aKThI, KOTOPHIMH
PYKOBOJZICTBYIOTCSI SKCHEPTBI C YKa3aHUEM
Ha KOHKPETHBIC HAPYIICHHUS, JIOMYIICHHBIC
TIPH [IPOBEJICHUM HKCTICPTU3BL.

Tak, opraHn3aiysi IPOBEICHHUS SKCIIEP-
TH3bI M TPEOOBAHHS K SKCIIEPTHOMY 3aKITFO-
YEHHIO 3aKperuIeHbl B IHCTPYKLMH 0 Ha3Ha-
YEHUU U MPOBEJICHUH CYIEOHBIX 3KCIIEPTH3
U 9KCMIEPTHBIX HCCIIEIOBAHHH, YTBEPIKICH-
Hoit [Tpukazom MIOY or 8 oxrsiopst 1998 .,
Ne 53/5 (manee — Uuctpyxuwsi) [10].

C MOMEHTa IpPUBIICYCHHSI DKCIIEPTOB
B YIOJIOBHOE MPOU3BOJICTBO OHU OOPETaIOT
npoLieccyaibHble paBa MU O0S3aHHOCTH,
npexycmorperabie YIIK Vipaunst. Cre-
JIOBATENBHO, Ha HUX PACIIPOCTPAHSIOTCS HE
TOJIBKO TOJIOXKEHHS! CIICLHAIBHOTO 3aKOHO-
JIATEIbCTBA, PErYIHPYIONIErO UX JICSTelb-

HOCTb, HO U nonoxeHust YIIK VYkpaunsl,
B YACTHOCTH OOSI3aHHOCTh HAIpPaBIISTh
CBOIO JICSITEILHOCTh Ha BBIMOJHEHUE 3a/1a-
HUIA YTOJIOBHOTO ITPOU3BOJICTBA, 3aKPEILICH-
HbIX B cT. 2 YIIK Ykpaussr.

B pasn. II u IV HMucrpykuuu 3akpe-

IVICHBI  OOIIME TIONOKCHUS O  IpaBax
U O00S3aHHOCTSIX JKCIIEPTOB W TpeOOBa-
HHSL K TPOBE/ICHUIO JKCTICPTHU3BI B IICNIOM.
HenocpencrsenHo B 1. 1. 4.14-4.16 pasn.
IV MHCTpyKIMH 3aKperuieHsl TpeOOBaHMUS
K camoMy 3akmodyeHuro. [Tomumo 3toro,
B cT. 102 VIIK VYkpauHbl TOXE coepkarcst
TpeOGOBaHMS K 3aKIIFOUECHHIO SKCIIepTa, KOTO-
pble HOCAT Oosee AEKIapaTUBHBINA Xapak-
Tep. OHAKO OT TOTO OHM HE CTAHOBSATCS
MeHee uMmnepaTuBHbIMH. K ToMy ke cpenu
HHX €CTh TaKoe TPeOOBaHHE, KaK yKa3bIBa-
HHE «OOOCHOBAaHHBIX OTBETOB HA KaXKJIbli
[IOCTABJICHHBII BOIpPOC», KOTOPOE B 3HA-
YHUTENFHONH Mepe OIpEJeNsieT BBITOTHEHNE
npoueccyanbHol (QyHKIMU dKcrepra. 1o
CBSI3aHO C TEM, YTO OYECHb YaCTO IKCIICPTHI
BO BpEMs Pa3bsICHEHHS CBOMX 3aKJIFOUCHUH
B CyJI€ YKa3bIBalOT, YTO OTBETUTH HA T€ MU
MHBIE BOIIPOCHI OHH HE MOIJIH B CBSI3U C TEM,
YTO OHM OBUTH HEMPaBHILHO CHOpMyIHpO-
BaHbI WIH YK€ HE ObLIM 3aaHbI BOOOLIE.

MbI HE MOXKEM COITTACUTHCA C TaKoi
MO3UIUEH DKCIEPTOB, IOCKOIBKY B a03.
5 m. 2.1. pa3n. Il MucTpykiym mporrcano
O4YeHb Ba)KHOE MPABO CyIeOHOTro JKCIepTa,
KOTOpOE, KOHEYHO K€, BITUSCT Ha OObCKTHB-
HOCTb ITIpolecca JIOKa3bIBAHUS, & WMEHHO
«... YKa3bIBaTh B 3aKJIFOYCHHUH JKCIIEPTa HA
(haKTbl, BbISABICHHbIC BO BPEMsI IPOBE/ICHUS
9KCIEPTU3bI, KOTOPbIE UMEIOT 3HAYEHHE JULS
Jiena, HO OTHOCHTENBHO KOTOPBIX €My He
OBbLIM MOCTaBJICHBI BOMPOCHL, U HAa 0OCTO-
STENIbCTBA,  CIIOCOOCTBOBABIIME  (Takue,
YTO MOIJIM CIIOCOOCTBOBATB) COBEPIICHHUIO
MPABOHAPYILICHHUSL. . .». DTO MOJIOKEHHUE XOTh
M 3aKPEIUICHO 3aKOHOZATENIeM KaK IIpaBo
Y MHUIMATHBA JKCIIEPTA, TI0 HAILleMy YOeK-
JICHHUIO, JIOJDKHO BOCIIPUHUMATBCS HE TOJb-
KO Kak IIpolecCyalbHas BO3MOXKHOCTb, a
1 KaK MpoQeccroHabHast 003aHHOCTB JKC-
HepTa, UCXOJL U3 TeX ke OOLIMX MPHHIIUIIOB
YIOJIOBHOTO POU3BOZICTBA.

ApryMeHTHpys CBOIO MO3HIMIO, OTMe-
THM, YTO pealu3allfs 3TOTO MOJOKECHUS
Ba)KHA B CJIy4asiX, KOIJ[a CTOPOHOI yroJoB-
HOTO TPOM3BOACTBA OBUIM HEKOPPEKTHO
MOCTABIICHBl BOMPOCHI JIMOO B BOMpPOCAX
OBLIM YYTCHBI HE BCE OOCTOSITENBCTBA JIeia
WIIM BO3MOXKHOCTH HCClleoBaHusL. B mobom
Cllydae CIeyeT UMETh B BHIY, YTO 3aUHTe-
pecoBaHHOE JIMIO, (GOPMYIHpYS Te WU
WHBIC BOMPOCHI, HE HMEET CleIHaTbHbIX
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3HaHUH, M TI03TOMY OKCIIEPT HE TOJIBKO
BIIPaBe, HO ¥ 00sI3aH IPUBOIUTH MX B COOT-
BETCTBHE C 3aKOHOM M METOJMKAMH, PyKO-
BOJICTBYSICh OOIIECTBEHHBIMU HHTEPECAMH.

[IpuBeneHHBI BBIBOA MOXKHO IPOMII-
JIFOCTPUPOBATh MPAKTUYECKUMH TIpUMepa-
MH U3 CyneOHOH mpakTuku. B cyme6HOM
pasbuparensctae 1o ey Ne 640/1664/18,
KOTOpOE HAaXOMIIOCH B Ipon3BozCcTBe Knes-
CKOTO paiiOHHOTO cyrma TI. XapbKoBa, IO
OOBHHEHUIO JIBYX BOIMTENEH B cOBepIe-
HHMH YTOJIOBHOTO IPABOHAPYIICHHS, Hpell-
ycemotpeHHoro 4. 3 cr. 286 KK Vkpaunbl
(HapylIeHHE TPaBUI JOPOKHOTO JIBHIKE-
HMS, TIOBJIEKILIEE THOEIb HECKOIbKHX Yello-
BEK), CTOPOHA 3aIllUThl OAHOTO W3 OOBUHSA-
eMBIX JIBOK/IBI 3asBJIsUIa OTBOJ DKCIIEPTaM
XapbKOBCKOTO  AKCTIEPTHOTO  yIPEKICHUS
HMEHHO B CBSI3U C MX HEKOMIIETEHTHOCTEIO.
MortuBanusi nepBOro OTBOJA 3aKJIIOUAIACh
B TOM, YTO BCE€ BBIBOZIBI SKCIIEPTOB O HEBO3-
MO)KHOCTH YCTAQHOBJICHUSI CKOPOCTH aBTO-
MOOWIISI OOBHHSIEMOH, OTEIl KOTOPOH SIBIISI-
ercs 00eCIIeYeHHbIM YEIOBEKOM 1 3aHUMAeT
BIIMSTEIIBHOE TIOJIOXKEHHE B O0LIECTBE, Tpa-
eKTOPUM €ro IBIDKCHHsS W JAPYTHX Ba-
HeiX oanemenToB JITII He 00oCHOBaHBI
U TIIPOTUBOpEYAT MarepuaiaM Jeia, a CaMu
9KCTIEPTU3bl TPOBEJCHBI C MHOXKECTBOM
HapyIeHuii 3akoHa Ykpaussl «O cyneOHOM
sxcrepruze» u Mucrpyknmm. OcHOBaHMEM
3asBJICHNS] BTOPOTO OTBOJA TTOCITYXKUIIO TO
00CTOSITENILCTBO, UTO 3AKIFOUSHHUE JKCIep-
Ta TIPOTHBOPEUMIIO W 3aKIIFOYCHHUIO SKCIIEP-
TU3bl JIPYTOTO OSKCHEPTHOTO YUPEKICHUS,
B KOTOPOM YKa3aHHbIE BbIIIE OOCTOSITENb-
CTBA ObUIM YCTAHOBJICHBL.

TyT cieyer OTMETUTb, 4TO KaK BapHaHT
UL TIOATBEPIKIICHUS TIPEIB3STON HEKoMITe-
TEHTHOCTH HKCIIEPTOB MOXKET ObITh HCIIOJb-
30BaHO 3AKJIFOYCHHE JIPYTOro 3KCHEPTHOIO
YUPEKICHHS, KOTOpOe Hapsiay ¢ (akramu
HapyIICHUs 3aKOHOZATENNBCTBA TP HPOBE-
JICHUH CIIOPHOH SKCIIEPTH3BI OYIET CITYKUTh
3HAYUTEIIHHBIM MOJKPETUIEHHEM COMHEHHIT
B 0ECIPHCTPACTHOCTH JKCIIEPTOB, JABILIHX
HEKOMIIETEHTHOE 3aKiroueHue. [1o Hamemy
YOEKIICHNIO, HEKOMIICTCHTHBIM SIBIISIETCS
BCSIKOE 3AKJIFOUEHHE IKCIIEpTa, KOTOpOe He
OTBEYAET YCTaHOBJICHHBIM TPEOOBAHMUSM,
HE COZIEPKUT 005I3aTeINbHBIX €r0 SJIEMEHTOB
WIIM K€ CONCPIKUT MX M3JIOKEHHE B HEIOJI-
HOM W/WIM K€ OLIMOOYHOM BHzE (Hampu-
Mep: BO BCTYIUTE/ILHOW YacTU HE yKas3a-
HO TIEPEUCHb HCCIICIYEMbIX MAaTepHAJIOB,
HETOJTHO M3JIOKEHBI  0OCTOSITENIbCTBA, HE
YKa3aHbI MOTUBBI I METOJTBI U T.11.).

B xoze norpoca B cyneOHOM 3aceraHun
no nenmy Ne 640/1664/18 skcneprsl moka-

3aJd, YTO OTBETUTh HAa BCE MOCTABJICHHBIE
BOIIPOCHl HE YAAIOCh IO TEXHUYECKUM
npuyrHaM (pa3MbIThIe KaJpbl Ha BHIEO,
HETIONHBIE IAHHBIE), & TAKXKE M3-3a TOTO, YTO
cliezioBaresieM ObLTH HEKOPPEKTHO ChopMmy-
JIMPOBaHBI HEKOTOPBIE BOmpockl. O mocnen-
HEM JIOBOJIE MBI Y K€ BBICKA3bIBAJIHCH BBIIIIC.
Urto ke KacaeTcsi TeXHWYECKHX MPHYIHH,
TO (haKT TOTO, UTO DKCIIEPTaM JPYTOro KC-
MEPTHOTO YUPEKACHMUS, MMEIOIINM TaKoe
e 00pa3oBaHWe, HABBIKU M CTaXX pabOTHI,
YCTaHOBUTH 3TH OOCTOSITENIBCTBA YNAJIOCh,
OIIPOBEpPraeT TaKhue apryMEHThL.

Hecmotpst Ha 9710, B 00OMX Ciydasx
Cyl OTKa3al B YIOBJIECTBOPEHHMH OTBOIA
[11; 12], MmOTUBHpPYS OTKa3 TeM, YTO TaKoe
OCHOBaHHUE [l OTBOJA, KAK HEKOMIIETECHT-
HOCTB JKCIIepTa, He mpexycmorpero YIIK
VYkpaunsl. bonee Toro, mo MHeHHUIO cyja,
SKCHEPTHl KOMIETEHTHBI, TaK KaK UM TpH-
CBOEHBI COOTBETCTBYIONIHE KBATH(PUKAIN-
OHHBIE KJIACCHI Cy/IeOHBIX IKCIIEPTOB, Y KakK-
JIOTO M3 HUX €CTh KBATM(HKAIHS CyaeOHOro
JKCIIepTa 10 COOTBETCTBYIOLIEH Clielrab-
HOCTH M COOTBETCTBYIOIIMI CTa)X pabOThI.
Bwmecre ¢ Tem npH AOKTpUHAIBHOM TOJKO-
BaHUH MOHATHSA «KOMIIETEHTHOCTbY» YKa3bl-
BAETCsl, YTO HAIMYUE BBICIIEr0 00pa3oBa-
HHUSI, CTa)Ka DKCIICPTHOU pabOThI HE MOXKET
copMHUPOBATH MOIHOTO MPEICTABICHHS 00
YPOBHE MOJATOTOBKH M KBAIH(HUKALMH KC-
mepra [13, c. 461].

HexoMmeTeHTHOCTB 9KCIIEPTOB B KOHEU-
HOM UTOTe IIPUBEJIA K OCYXKJICHHUIO OOBHHSIe-
MOTO Ha OCHOBAaHMH OOBHMHHUTEIIFHOTO aKTa,
B KOTOPOM HEBEPHO M3JIOKEeHa OOBEKTHBHAS
CTOPOHA  YIOJOBHOIO IIPAaBOHAPYLICHMS,
YTO, HAJICEMCSI, HE OCTaHeTCsT 03 BHUMAaHHUS
CYIOB BBICILIX MHCTAHIIUH.

Bcee BblensnoxeHHoe 00ycIaBIuBaeT
BBIBOJI, YTO OECIPUCTPACTHOCTH JKCIIEPTa
HampsIMyI0 CBS3aHA C €r0 KOMIIETEHTHO-
CTBIO U JIaKEe SIBIACTCS €€ HEOTHEMIIEMBIM
JJIEMEHTOM, BEAb HMMEHHO IOCPECTBOM
QHAITN3a peaTn3aIii KOMIIETEHTHOCTH JKC-
nepTa y4acTHUK YTOJIOBHOTO ITPOU3BOJICTBA
YIIOJTHOMOYEH JIeJIaTh BBIBOJBI O €ro Oec-
NPHUCTPACTHOCTH. 3HAYEHUE JKE ATOTO dJIe-
MEHTa OECIPUCTPACTHOCTH COCTOUT B TOM,
YTO HEKOMIIETEHTHOCTb 3KCIepTa — Kak
OCO3HAHHAsA, TaK U HEOCO3HAHHASI — MOYKET
MPUBECTH K HE3aKOHHOMY OCYXKICHHIO.
TouHO TaK >ke HEKOMIIETEHTHOCTb AKCIEpTa
TIOBBIIIAET BEPOSITHOCTH TOTO, UTO HPHBIIE-
YEHHE K yTOIOBHOW OTBETCTBEHHOCTH JIMIIA,
COBEpIIMBIIIETO MPECTYIUICHNE, W Ha3Hade-
HHUE eMy HaKa3aHWs INpU MOJOOHBIX JIOKa-
3aTeNbCTBAX MOTYT MPHBECTH K TaKUM
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00BHMHAEMOTO Ha PeaOKJINTALIHIO, 4 B CITy4ae
ero obparmtenust B ECITY — u mocraHoBite-
HHE PELICHHS] C COOTBETCTBYIOIIMMY CaHK-
LUSIMH B OTHOLICHUH TOCY/IapCTBA.

BoiBoabl.  JlesTenpHOCTH  DKCHEp-
Ta, B TOM YHCJIC W €€ Pe3yJbIaTbl, MMe-
IOT OTPOMHOE 3HAYEHHE UISI JTOCTIDKECHHUS
3a[a4 YToJOBHOTO MpPOM3BOACTBA. VIMeH-
HO 3aKJIIOYEHHe HKCTiepTa B OOJBITMHCTBE
CITydaeB SIBISIETCSl PEIIAloNM (DaKTOpoM
JUISL Cy/la TIPH YCTAQHOBJICHUH BHHOBHOCTH
00 HEBUHOBHOCTH O00BHHseMOro. JIpyru-
MH CIIOBaMH, 3aKJIIOYCHHE SKCIEpTa, CPEIH
BCEX MPOYHUX JIOKA3ATEebCTB, SBIACTCSA TEM
KaTaJlM3aTtopoM, KOTOpBIil B OOIbLIeil Mepe
BIIMSIET HA MPOLIECCYAlIbHOE PELICHHUE CY/Ia.
COOCTBEHHO, MOITOMY K KOMIETEHTHOCTH
9KCIEpPTa JOIKHO OBITH TIPUBJIEUCHO TTOBBI-
[IEHHOE BHUMAaHNE, a TIPEIOCTABICHHOE UM
3aKJIIOYEHNE TTOUICKHUT TIIATENIEHOM TPo-
BEpKEe HE TONHKO CTOPOHAMH YTOJOBHOTO
Tporiecca, HoO M cyJioM. Pesyibrarom Taxoit
MIPOBEPKN MOKET OBITH 3asiBIICHHE OTBOJIA
9KCIIEPTy WM XKe 3asiBIICHUE O SIBHOM Helo-
IyCTUMOCTH  JJOKa3areibeTB. [lpu 3TOM,
contacHo cT. 13 KoHBeHIMu 0 3aiure npas
YelIoBeKa M OCHOBHBIX CBOOOJ, JIMIO He
MOXET ObITh OrpaHHYEHO B BBIOOpE criocoba
3aIUTBI CBOMX MpaB, TeM OoJiee 4TO YI0B-
JIETBOPEHUE OTBOJA JKCIEPTA TAKXKE MEET
CBOMM CIICZICTBHEM IPH3HAHKUE €T0 3aKIIO-
YEHHS HEIOMYCTUMBIM JJOKA3aTeIbCTBOM.

Takum 00pa3oM, HEKOMIIETEHTHOCTh
JKCIEpTa SBIIETCS] 00CTOSATEILCTBOM, KOTO-
poe BBI3BIBaET OOOCHOBAHHBIE COMHEHHS
B €ro OeCrpHCTPACTHOCTH, IOJDKHO IpH-
HMMarbCsi BO BHUMaHHE U OBITb HM3Yy4EHO
Cylbeii, ecM OfHa M3 CTOPOH BBIIBUTAET
TaKoe yTBEpIKJICHHUE.
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SHAYEHUE CYAEBHOI'O INTPEHEJAEHTA
JJIA SAITOJIHEHUSA ITPOBEJIOB
B YTTOJIOBHOM CYAOITPON3BOJACTBE
YKPANHBI

Baagumup 3ABUIHSIK,
KaHANAAT IOPUIMIECKUX HayK, JOICHT,
JIOLIEHT Kadyeipbl YrOJ0BHOTO MpoLecca U KPUMUHAIUCTUKHI
YHUBEpCcHUTETa TOCYIapCTBEHHON (PHCKAIBHON CITYKOBI YKpauHBI

AHHOTADIUSA

CratTbsl IOCBSIIEHA OMPEENICHUIO TPaBOBON MPHUPO/IBI MPOOETIOB B 3aKOHOAATEIb-
CTBE. BBIsICHEHA CYIIHOCTB MPELEAEHTa IS 3aII0JHEHUS U HEITOCPEACTBEHHOTO IIPHMe-
HEHMs 00X IPUHIIUIIOB TIpaBa Kak CPECTB yCTpaHeHHs mpobenos. PaccmarprBarot-
Csl MPUYMHBI BOSHUKHOBEHHMS TIPOOEIIOB B TpaBe M 3aKoHe. [IpeiokeHbl COBpeMeHHbIe
CIIOCOOBI yCTPaHEHHUS TIPOOEIIOB B 3aKOHOAATENIBCTBE, B TOM YHMCIIE M ¢ HOMOLIBIO Ipe-
LEJICHTOB.

Ha ocHOBe aHaM3a HayYHbIX B3IVISJIOB YUYEHBIX HCCIEA0BAHbI TEOPETHYECKHE TI0/I-
XOJIbI K TOJIKOBAHHIO IOHATHSA «IIPpOOEJIbI B IipaBey. PaccMaTrpuBaroTes JOKTPUHAJIbHbBIC
MIOAXO/BI, C TIOMOIIBIO KOTOPBIX KJIACCH(UIMPOBAHEI IO BHIaM MpPOOesl B 3aKOHOAA-
TENILCTBE U MpaBe.

KiroueBble ciioBa: cyneOHBIH NpPELEAEHT, Cyl, CYIONPOU3BOJCTBO, IMPOOEIIbI,
IPaBo.

JUDICIAL PRACTICE AS A MANDATORY ELEMENT
OF PRECEDENTIAL DECISIONS IN CRIMINAL PROCEEDINGS
OF UKRAINE

Vladimir ZAVIDNYAK,
Candidate of Law Sciences, Associate Professor,
Associate Professor of the Department of Criminal Procedure and Criminologists
of the National University of State Fiscal Service of Ukraine

SUMMARY

The article is devoted to the definition of the legal nature of gaps in the legislation.
The essence of the precedent for filling and direct application of the general principles
of'law as a means of overcoming gaps has been clarified. Considers the causes of gaps in
law and law. Proposed modern ways to address gaps in the legislation, including through
precedents.

Based on the analysis of the scientific views of scientists, theoretical approaches
to the interpretation of the concept of “gaps in the law” are investigated. The doctrinal
approaches are considered, with the help of which the classification is made for the types
of gaps in legislation and law.

Key words: judicial precedent, court, legal proceedings, gaps, law.

IlocranoBka mnpodaemMbl. AHanu-
3Upysl IIPABOBBIE ACIEKThl COOTHOILIIE-

Takum 00pa3oM, MHCTUTYTHI, NPH3BaH-
HBIE YCTPAHATH MPOOENBl B YTOJIOBHOM

HUSI IPUHINNA 3aKOHHOCTH C CyAeOHBIM
MIPEIeICHTOM, MBI HPUXOANM K BEBIBOZY
0 TOM, YTO CyAEOHBIH TpeneneHT Cyle-
CTBEHHO BIIMSIET HA peai3alyio MpHH-
[UIa 3aKOHHOCTH B YTOJOBHOM IIpO-
LeccyallbHOM IpaBe, GopMuUpys y JHla,
HAaJICJICHHOTO TTOJHOMOYUSIMH ITPUHUMATD
pelIeHHs, COOTBETCTBYIOIIYIO IIPABOBYIO
U LEHHOCTHYIO OpPHEHTALMIO OTHOCH-
TEJILHO TPABUIIHOTO IPUMEHEHUSI HOPM
YTOJIOBHOTO  IPOLIECCYAJIBHOTO — TIpaBa.

MIPOIIECCYAIEHOM IIPABE, ITyTEM BBEACHHS
Cyne0HOTO TpEereNeHT, O00eCIeUYnBaOT
JTIMHAMU3M TIpaBa, a TaKoKe AeHCTBUS I0pH-
JTIMYECKUX HOPM B COOTBETCTBHUU C M3Me-
HCHUSIMH, CBSI3AHHBIMH C TIPOTPECCUBHBIM
pa3BUTHEM OOIIECTBEHHBIX OTHOIICHHH,
U C yYE€TOM MHOTOACIEKTHOCTH M MHOTO-
IPAaHHOCTH YTOJIOBHBIX IMPOIECCYaTbHBIX
OTHOILICHUH.

AKTYaJIbHOCTh TeMbI HCCJIeI0OBa-
HMs. B ropuanyueckoii Hayke OTCYTCTBYET
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€/IMHAs TOYKA 3PEHMS 110 OCHOBHBIM IIpa-
BOBBIM BolpocaM. He siBnsiercst nckioue-
HHEM U3 3TOTO MPaBUJIa ¥ BOIIPOC O BUAAX
1 OCHOBaHMAX KJIACCU(PHUKALUK TPOOESIIOB
B YTOJIOBHOM TPOIECCYaJlbHOM MpaBe
VYkpaussl. Ml nocrapaeMcst pacCMOTPETh
pasnuuHble Ki1accuukamuu MpoOesos,
BBIJICNTUTH UX JOCTOMHCTBA M HEAOCTATKH,
a TaKkKe MPEeITIOKUTh TaKylo Kiaccupu-
Kaluro, KoTtopasi OyaeT Hamboliee MOIHO
OoTpaXkaTh CHEeNU(UKY YTOJIOBHOTO IPO-
LIECCYaJIbHOTO ITpaBa YKPAUHBI.

Cocrosinne wucciaenosanus. Hayu-
HBII aHAJIN3 TPO0IIEM CyIeOHOM TPAKTHKK
Kak 00s13aTeIbHOrO AIEMEHTa IPELe/ICHT-
HBIX PELICHUI B YrOJOBHOM CYIOIPOM3-
BOJCTBE YKpaWHBbl MPOBOJMICS MHOTH-
MH OTEYECTBEHHBIMM YyueHbIMH. Cpeau
HUX cienyer HasBare 1O. JImutpuesa,
B. 3abwuraiino, B. Jlazapesa, C. CiuHbKO,
@. YpaHCKOTO U IpyTHUX.

Heabio u 3agaveil cTaTbu SIBISIET-
csl OmperneNieHHe 3HadYeHHs CyaeOHOro
npeneieHTa Ui 3alojHeHus Ipole-
JOB B YIOJOBHOM CYJOIPOHM3BOJCTBE
YkpauHsl.

H3noikeHne OCHOBHOIO MaTepHa-
Ja. B ropuanyeckoil nuteparype mpen-
CTaBJICHHE IOPHCTOB O CYTH ¥ IPUPOLE
npo0OenoB B mpase pasnuyHbl. CTOJb XKe
pa3sHOOOpa3HBl M OCHOBAHUS UL KJac-
cudukanun npoOenoB 1mo Buaam (Kiac-
CBI, TPYIIIBI, pa3sHOBUIHOCTH). Bompoc o
KJIacCU(UKALUK TPOOEIIOB B YTOJIOBHOM
MPOIIeCCYaTbHOM TIPaBe BaKeH HE TOJHKO
JUISL HAyKH, HO | 1T TIPAKTHKH.

B. 3a6wuraiino nmucan: «Knaccuduxa-
1S TTIPOOEJIOB TI0 BU/IAM — HECOMHEHHO,
Ba)KHA M HEOOXOMMa JUIsl U3yUYECHUs [PH-
pOIBI ATOTO SIBJICHMS, NPUYUH BO3HHUK-
HOBEHHUsS MPOOETIOB, BO3MOKHOCTEH HX
npeaynpexxaeHust u ycrpanenus. I[loio-
JKHTEIIbHAs pa3paboTKa JaHHOTO BOMpOca
nMeeT OOJBIIOE MPAKTHIECKOe 3HAUCHHUE
JUTS TIPAaBOTBOPYECKON ¥ MTPABONIPUMEHH-
TEJNBHON JIeSITeIBHOCTH: COBEPILIEHCTBO-
BaHMWS  3aKOHOJATENFHOTO  IpoIlecca,
YIyUIIEHUS 3aKOHOAATENbHOM TEeXHMKH,
YKpEIJIeHHs 3aKOHHOCTH B IIPOLIecce Mpu-
MEHEHHMs IpaBa u T.1.» [2, ¢. 50].

ITonpoOyemM  BBIAEIUTH OCHOBHBIE
KJaccu(pUKaLuu MpoOesioB B Ipase, Mpe/-
JIO)KCHHBIC YYEHBIMH, U TPUMEHHUTH HX
K YTOJIOBHOMY IIPOLIECCYaJIbHOMY TIPaBy.

CymiecTBYIOT 1BA OIXO/A K IIOHATHIO
«TIpo0eNbl B TIpaBe»: y3KUH M IMIMPOKHIL.
Heob6xoguMocTe X paccMoTpeHus: o0y-
CIIOBJICHA 3aJavyeil MCCIICIOBAHUS BHUJIOB
mpoOesloB M OTpeJeNieHnsT WX KIIacCH-

(DMKAIMOHHBIX NPU3HAKOB B YIOJOBHOM
CYJIOIIPOM3BOJICTBE YKpPAHHBI.

CTOpPOHHUKHU Y3KOTO MOAXOJa BBIAE-
JISIIOT MHUMBIE U pealibHble pooeisl. [Tox
MHHUMBIMH ITPOOEIaMK TIOHUMAETCS TaKast
CHUTYyaIysl, KOTZIa ONPEIeICHHBIH BOIIPOC,
KOHKpeTHas cepa oOIeCTBEHHBIX OTHO-
HIEHUN HaxoAATCs 3a MpeJeiaMH IpaBo-
BOTO pETYIUPOBAaHUS. A pealbHBIMH
Ha3bIBAIOTCSI TaKWe MpPOOeIbl, KOTOPBIX
MPaKTHYECKH HE CYIIECTBYET, U OHU CO3-
JTaHbI HCKYCCTBEHHO U HAaJyMaHHO.

Hemenxuit ropuct E. Ilurensman
Ipejaaran Ha3blBaTh pealbHble U MHU-
Mbl€ TPOOEINIBI COOTBETCTBEHHO «HACTO-
SAMUMI» U «HeHacTosmumm». «Hacros-
UMK MPoOeTaMy OH CYHMTAIT TOJIBKO T
CITy4daH, KOTIa 3aKOH He JaeT KOHKPETHOTO
OTBETa Ha BONPOC O TOM, KaKOe PEIIeHHE
JIOJDKHO OBITH BBIHECEHO B CBSI3H C TEM,
YTO €CTh HECKOJIBKO BapHAHTOB TPAKTOB-
KM HOpPMBI TIpaBa, Ha KOTOPYIO CChIJIaeT-
Csl COOTBETCTBYIONIAST HHCTAHIMS. TakuM
00pa3oM, B KaueCTBE «HACTOALIETO IMpo-
Oea» paccMaTpUBAETCs HENOJIHOTA Ipa-
BOBOT'O aKTa WJIM TIPOOEIT B 3aKOHE.

Ha nam B3misin, ynauHbIM sIBISIETCS
cienytomee onpenenenue:  «IIpobesnst
B TpaBe — 3TO IOJHOE MM YaCTUYHOE
OTCYTCTBHE B JEHCTBYIOIIEM 3aKOHOJA-
TEJIBCTBE HEOOXOMUMBIX IOPUANIECKUAX
Hopm» [10]. Kax mpaBuio, oTcyTcTBHE
KaKOH-T100 HOPMBI B HOPMAaTHBHOM aKTe
U SIBIISICTCS €T0 HETIOHOTOH M HETIOJHO-
TOM TMpaBa B IIEJOM.

C. ITorpebHsik B cBoei paboTe oT™Me-
yall, 4yTo «<...> ClleflyeT pa3Inyarb Mpo-
Oenbl B 3aKOHOAATENILCTBE M MPOOEIBI
B npase. Eciy nepBble CBUIETENbCTBYIOT
00 OTCYTCTBHMHM 3aKOHOJATEIbHOH periia-
MEHTAI[UH OIPEJEICHHBIX OTHOIICHUH,
TO BTOpbIE — 00 OTCYTCTBHH pErIaMCH-
Talid HE TOJBKO B 3aKOHOJATEILCTBE,
HO W B JIpyTUX MCTOYHMKAX TpaBa (mpa-
BOBBIX OOBIYasX, CyNEOHBIX IIpereneH-
TaxX, HOPMAaTHBHO-TIPABOBBIX JIOTOBOPAX
u ap.). OqHaKo, yYUTHIBAs COBPEMEHHOE
COCTOSTHME CHCTEMBI HCTOYHUKOB yKpa-
MHCKOTO IIpaBa U yAEJbHBIH Bec B HEH
3aKOHOZIATeNbCTBA, MOXKHO MPEANoso-
JKHTb, YTO B MOJIABIIAIOIEM OOJIBIINHCTBE
CIIy4aeB BBISBICHUE IPOOECIIOB B 3aKOHO-
JaTeabcTBe Oy/IeT 03HaYaTh OJHOBPEMEH-
HYI0 KOHCTATaluio U NpoOesioB B Ipase
[7, c. 45].

B cBa3u ¢ npuHATHEM YTOJIOBHO-
TO TIPOLECCYalbHOTO Koziekca (majee —
VIIK) YkpanHbl 3aKOHOJATENIEM BHECCHBI
M3MEHEHMsI B 75 3aKOHOB U HOPMATUBHBIX
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npaBoBbIX akToB [8]. JlaHHbBIE U3MEHEHUS
MIpeayCMaTPUBAIN BO3MOKHOCTh MOJTHOM
HUMIUIEMEHTAllUd HOPM HOBOIO YTOJOB-
HOTO MPOLIECCYaIbHOTO KOJeKca YKpau-
Hbl. Ho mpu mpuMeHeHnu ero mojIoKeHUi
Ha MPAKTHKE MPOSBUINCH CYIIECTBEHHBIE
Tpo0eIbl, KOTOPBIE IMEIOT MECTO B HOBOM
VIIK YkpanHsl.

JlanpHelilee HOpPMaTUBHOE ypery-
JUpOBaHHE MPOOENIOB,  COAEpIKAIIUX-
cs B YIIK VYkpaussl, He Bcerjga mpu-
BOIMJIO K JKEJaeMBIM  pe3ylbTaTaMm.
16 mapra 2018 1. BcTymmwiu B cuity 00Jib-
LTMHCTBO HU3MEHEHHH, BHECEHHBIX
B YTOJIOBHBIM MpolecCyaNbHbId KOIEKC
YKpauHbl, TPEAyCMOTPEHHBIX 3aKOHOM
Vkpannsl «O BHECEHHM W3MEHEHUil
B XO3SHCTBEHHBIM  INPOLECCYyalbHbIIL
KOICKC YKpaulbl, IpaknaHckuil mpo-
[eccyanbHBIN Kofaeke Ykpawusl, Komekc
aJIMUHHUCTPATHBHOTO CYIOTIPOM3BOICTBA
VKpauHBl W JpyrHe 3aKOHOJATEeIIbHBIE
akTe» Ne 2147-VIII ot 3 oxrsi6pst 2017 1.
(manee — 3akon Ne 2147-VIII). [lannbie
HOBOBBEJICHUS W3MEHWIN MOJACYIHOCTh
pPaccMOTpPEHHsI  XOJaTaiicTB O TMpHMe-
HEHUM Mep O0eCHeYeHHsI YTOJIOBHOTO
MIPOU3BOACTBA, PACUIMPHIN KPYT IOJIHO-
MOYHMI CIIEICTBEHHBIX CyIell B YacTH
Ha3HAYEHUS SKCIIEPTU3 U IPOAJICHHUS CPO-
KOB focyaeOHoro paccienosanus [4].

B xoze aHanusa u onpeseieHus chep
MPUMEHEHUs] U3MEHEHHH, KOTOpBIE BHO-
cunuch B YIIK VYkpaunsl, oOHapyKeHbl
mmpoOesbl B KOHTEKCTEe OOpaTHOro Jeid-
CTBHS TPOLECCYATBHOIO 3aKOHA BO Bpe-
MEHH.

B n. 4 § 2 «3aki04uTeNbHBIX MOJI0-
keHuit» 3akoHa Ne 2147-VIII mpenyc-
MOTPEHO, 4TO «<...> m3MeHeHus B YIIK
BBOJSITCA B JIeiiCTBHE uepe3 TpHU MecsIia
1ocjie BCTYIUICHHS B CHIJIy HACTOSIIETO
3akoHa, HE UMEIOT OOPATHOTO JCHCTBUS
BO BPEMEHHU W MPHUMEHSIOTCS K JIeslaM, O
KOTOPBIX CBEICHUS 00 YrOJIOBHOM IIPaBO-
HapyIIeHus] BHeCEHb B ExmHbIil peectp
JOCY/IeOHBIX pacciefioBaHui (manee —
EP/IP) nocne BBeIcHHS B ICHCTBHE 3THX
u3MeHeHui» [4].

JlaHHBIE MTOJIOKEHHS IOHSTHBI TOJIBKO
OTHOCHUTETIBHO YTOJOBHBIX MpPECTyILIe-
Huli, BHeceHHbIX B EPJIP mocne 15 map-
ta 2018 . Yto nmemarh C yroioBHBIMH
NPEeCTyIUICHUSAMY, BHeceHHbIMU B EPJ[P
paHee, B 3akoHe HE CKa3aHoO. lcmomb-
3ysl JJOTHUKY, MOXKHO TIPEIIOJIIOKHUTE, UTO
B JJAHHOM CITydae HeoOXOIMMO PyKOBOJI-
cTBoBarhCs nonokeHusamu YIIK B penax-
muu 1o 16 mapra 2018 1.
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IIponomkas aHanM3MpOBaTh AAHHYIO
mpo0ieMy, Mbl OOpaTWJIM BHUMaHUE Ha
ct. 5 VIIK VYkpaunbl, B KOTOpOW ompe-
JETAI0TCs OOIIMe IMOJNOXKEHHs JeHCTBUS
YTOJIOBHOTO MPOLECCYaIbHOTO 3aKOHA
BO BPEMEHH, U B HEll YETKO yKa3aHO, YTO
«<...> mpoleccyalbHOE ICHCTBUE IPO-
BOAMTCA, a MPOIECCYalbHOE peIIeHUE
MPUHUMAETCS B COOTBETCTBHH C IIOJIO-
>)keHusiMU  Hactosiuiero  Kopekca, jeii-
CTBYIOIIMMH Ha MOMEHT Hadayla BBIIOJI-
HEHMs TAaKOro JEHCTBUS WM TPUHATHUS
Takoro peeHus. JlomycTUMOCTbh J0Ka-
3aTeNbCTB OMNPEAEIAETCS IMOI0KEHUAMHI
storo Kozekca, koTopbie AeiicTBOBaIU Ha
MOMEHT UX HOIXy4eHus» [5].

JlaHHOE OOCTOSITENBCTBO CBHUJICTEIIb-
CTBYeT O TOM, YTO HOPMBI, H3JI0KESHHBIE
B «3aKITIOYUTEIBHBIX TIOJIOKECHUIX) 3aK0-
Ha Ne 2147-VIII, xotopble 3ampemaroT
obpaTHOe AelCTBHE BO BPEMEHH IIPHHS-
Teix B YIIK m3meHenwii, mporusopedar
nonoxxeHussm cT. 5 YIIK Vkpannsl, yka-
3bIBAIOIIMM Ha 00S3aTeIbHOCTh HpHMe-
HEHMs JEHCTBYIOLIEro MpPOLECCYalbHOIO
3aKOHA Ha MOMEHT Hadaja BbINOJHEHUS
JNEUCTBUS UM MPUHSATUS PELICHUs, U He
JIOMYCKAIOT MCKJIIOYEHUI M3 3TOro mpa-
BUJIA.

B u. 2 ct. 1 VIIK Vkpauns! ykasaHo,
4TO «<...> YTOJIOBHOE€ IIPOLECCYaIbHOC
3aKOHOAATENILCTBO ~ YKPAWHBI  COCTOUT
U3 COOTBETCTBYIOIIUX NONoKeHuil KoH-
CTUTYIMH YKpauWHbI, MEXIYHapOIHBIX
JIOTOBOPOB, COIIACHE Ha 00s3aTeIbHOCTD
KOTOPBIX  MpefocTaBieHo  BepxoBHoil
Panoii Ykpaunsl, HactosmuM Kogexcom
U APYTUMH 3aKOHAMHU YKpauHbD» [5].

B u. 3 c1. 9 VIIK Ykpauns! (onpene-
JISI€T MPUHIIMI 3aKOHHOCTH) YKa3aHo, YTO
«<...> 3aKOHBI U JApyrue HOPMaTUBHO-
MIPABOBBIE AKTHl YKPAaWHBI, IOJIOKEHUS
KOTOPBIX KacaloTCs YTOJIOBHOTO IIPO-
W3BOJCTBA, JODKHBI COOTBETCTBOBATH
HacroseMy Kogekcy. Ilpu ocymectsie-
HUH YTOJIOBHOTO IIPON3BO/ICTBA HE MOJKET
MIPAMEHSTHCSI 3aKOH, KOTOPBIH TPOTHBO-
peunt Hacrosimemy Konexcy» [5].

Ilo nHamemy MHeHuto, m. 4 § 2
«3aKIJIIOUUTENbHBIX TONIOKEHUH» 3aKkoHa
Ne 2147—VIIL, xak u B 1eJIoM 3aKOH, HE
MoxeT cuuTarbesi yactbio YIIK VYipau-
HBI, €r0 HOPMBI CI€IyeT TPaKTOBaTh KakK
MTOJIO>KCHHMSI 3aKOHA, KACAIOIIHeCs yTOJI0B-
HOTO TIPOM3BOACTBA, KOTOPBIC B JIIOOOM
CiTydae He MOTYT MIPOTHBOPEUYNTH HOPMaM
VIIK Ykpannsl.

06 sTom roBoputcs U B 4. 6 cT. 9 YIIK
VYKpauHbI: «<...> B CIy4asx HEOJHO3HaU-

HOT'O MJIM NPOTHBOPEYUBOIO PEryInpoBa-
HHS BOIPOCOB YTOJOBHOIO CYJONPOM3-
BOJCTBAa NPEHMYILECTBO HMEIOT oO0Iue
[PUHLMIIBL  YTOJIOBHOTO HPOU3BOJICTBA,
cpeny KOTOPBIX, B YaCTHOCTH, MPUHIIUII
3aKOHHOCTH W TIPHOPUTET IOJOXKECHUI
VIIK VYkpanHbl mepen ApyrHMH 3aKOHA-
Mm» [5].

JlanHAs TPOTHBOPEYMBOCTH W MPO-
Oen B 3aKOHE BBI3BIBAIOT JUCKYCCHIO O
JIOITyCTUMOCTH TTOJYYEHHBIX B paMKax
JI0CyeOHOro  pacciefoBaHus  J0Ka3a-
TesIbCTB. Hanpumep, MOXKET JIM CUUTAThCS
MIPAaBOMEPHBIM Ha3HAYE€HHE U IIPOBeJie-
HUe 3KcnepTussl nocne 15 mapra 2018 .
JlayKe ecii yrojIOBHOE IpaBOHApYIICHUE
BHeceHo B EPJIP no atoii nmaTel, HO Ha
OCHOBAHUY ITOCTAHOBJICHHS CII€A0BATE,
a He Ha OCHOBAHUH IIOCTaHOBICHHUS CIIE]I-
CTBEHHOTO Cy/IbH, KaK 3TO TpeIycMOTpe-
Ho nerctBytomum YIIK Vkpannsl. Te xe
BOIIPOCHI KacaloTCsl U MPOJUICHHS CPOKOB
JIOCYIeOHOTO pacciIesoBaHusl, 1 HaIU4Us
nmpaBa Ha OOKaJIOBaHWE COOOIIEHUH O
I0/I03PEHUH, MPELYyCMOTPEHHbBIX HOpMa-
mu YIIK YkpauHsl B HOBOM peakiuu.

Takue 3aKoHOIATENbHBIE HPOOEIBI
«IOKarcsi Ha IUIeYW» CyaeOHOW BeTBH
BJIACTH, KOTOpas MyTeM mpol U OmuboK
JIOJDKHA OIPEAETUTHCS C MPAaBHIBHBIM
MIPUMEHEHHEM 3aKOHA U BBIPAOOTaTh eu-
HYIO TIPaKTHKY.

[To HameMy MHEHHIO, TaKOE CHCTEMa-
THUYECKOE YCOBEPIICHCTBOBAaHHE 3aKOHA
C TTOMOIIBIO TIPABOTIPUMEHEHHS SIBIISIETCSI
HOPMaJIbHBIM B IIPAaBOBOM T'OCYIAapCTBE
U HE BPEIUT MHTEPECcaM JIHL, TPeOyOLIINX
Oe3zomarateabHON  3amMThL.  [loaTOMY
C LIEJIBIO OJJMHAKOBOTO MPUMEHEHHsT HOPM
npaBa U obecriedeHus MpaBoOBO oIpesie-
JICHHOCTH HEOOXOIMMO COBEPLIEHCTBO-
BaHUE Ipolecca CyneOHOro mpeLeseHTa
Ha MPaKTUKE U BHEJPEHHE €TO B KaYeCTBE
HACTOYHMKA IIpaBa B HAIICH IPaBOBOM
cHuCTeMe.

CTOpPOHHHKH Y3KOTO ITOAXOJa BBIIE-
JISTIOT TPOOETBl  «KOJUTM3WOHHBIEY. [IpH-
YMHOH WX BO3HUKHOBEHMs SBISIETCA
HaJIMYue «aOCOJIOTHOTO MPOTUBOPEUMS
B HOpMax OJIHOTO HOPMAaTUBHOTO aKTa
WM TIPOTUBOPEYHS B HOPMAX PAa3IMYHBIX
HOPMAaTHBHBIX aKTOB. B pesynsrare Toro,
YTO W T€, U JPYrHe HOPMBI JICHCTBYIOT,
OH{ HUBEIUPYIOT APYT APYTa, TEM CaMbIM
00pazys mpoben B npase [1].

Ilon ropupnyeckoil KoOJIIU3UEH OHU
MMOHUMAIOT PA3HOINIACHSI WM TPOTHBO-
peunst MeX1y OTAETbHBIMH HOPMAaTHBHO-

MTPAaBOBBIMH  aKTaMH, PETyIUPYIOMIAMHI

OAHU U T€ KE WM CMEKHBIC IIPAaBOBBIC
OTHOILICHMS, a TAKXKE MPOTUBOPEYNS, BO3-
HUKAOMIUE B NPOLECCE BBIABICHUA IIpa-

BOHAPYILICHUH  [PABOOXPAaHUTEIbHBIMU
OpraHamy Ipu NPHUMEHEHHH CBOMX II0JI-
Homounii. Kommms3um mopoxparorcsi Kak
OOBEKTUBHBIMH, TaK U CYyOBCKTHBHBIMU
MIPUYMHAMHA, HECOBEPIIEHCTBOM 3aKOHO-
JIaTeNIbCTBA, TPOU3BOIBHBIM TOJIKOBAHH-
€M HOPMaTHBHO-TIPABOBBIX aKTOB, BBIXO-
JIOM 32 TIpe/eNTbl ITOJTHOMOYHHA CTOPOHBI
oOBuHeHUs [11].

CyObeKTHBHBIC MPUYUHBI BKIIOYAIOT
B ce0st mpoOesbl B MpaBe, HEMPOLYKTHB-
HYI0 KOODJMHALMIO HOPMOTBOPYECKOMH
JIEATeNIbHOCTH, ~ OTCYTCTBHE  JIOJDKHOI
MPaBOBOM KynbTyphl. X MOXHO BbIze-
JUTH B YETHIPE TPYMIBL MEXAYy HOpMa-
TUBHBIMH aKTaMH U OTJEIBHBIMH MPaBO-
BEIMH HOpPMaMH; TPH MpPaBOTBOPUECTBE,
KOTJIa OJJHHM U T€ K& HOPMATHWBHBIE aKThI
IyONMUpPYIOTCS, MPOTUBOPEYAT IPYT IpY-
Ty; TIpU TIPAaBOBOM IIPHMEHEHUH OJTHHX
U Tex ke npeanucanuii [11].

K xommsuonneiM mpobenam  YIIK
YKpauHbl MO)KHO OTHECTH HPOTHBOPEUHS
MOJIOKEHU HOPM, YKa3aHHbBIX B II. 8 4. 1.
ct. 20 3akona Ykpauusl «O0 ajgBokarype
U aJJBOKATCKOM JESTENILHOCTH», B KOTO-
poif OTMeJaeTcs, YTO aJBOKAT HMEeT
npaBo «(UKCHPOBaTh IpPOLECCyalbHbIC
JIEHCTBUS, B KOTOPBIX OH ydacTByeT» [3],
a B 4. 4 c1. 46 VIIK VkpauHnbsl roBOpuTCS
0 TOM, YTO «3aIIUTHUK IIOJIE3YETCS IpO-
LecCyallbHBIMU  TIpaBaMM  [1003peBac-
MOro» [5], KOTOpbIi He HajeNeH MpaBoOM
(uKcanuy nporeccyaibHbIX JICHCTBUIA,
TEM CaMbIM JIaHHBIC HOPMbI Ha MTPAKTHKE
BBI3BIBAIOT NIPABOBYIO KOJUTM3HUIO.

To ecTh 3alIUTHUK KaKk CTOpPOHA
3aIUTHl, CCBHITAACH HAa HOPMY 3aKoHa
VYkpanabl «O0 agBoKaType W aJBOKAar-
CKOH JIeSITebHOCTHY, BIIPaBe COBEPIIATH
[IpOLECCyalbHble JEHCTBUA U1 IOIYy-
yeHns1 (paKTUIECKUX JAHHBIX W T0/1aBaTh
UX B Ka4eCTBE JI0KA3aTEeNbCTB, & CTOPOHA
OOBMHEHUS W CyI HE NMPHU3HAIOT MX Haj-
JIeKAUMA U JIOIYCTUMBIMH, 0O0CHOBBI-
Bas 3T0 TeM, uto B YIIK Ykpauns! orcyr-
CTBYIOT COOTBETCTBYIOIIE€ HOPMBI 11PaBa,
HE CyLIECTBYeT MEXaHU3Ma pPeasu3aluu
TAKOro IpaBa 3allUTHHKA. B sTOM ciy-
Yae MO3MLHs CTOPOHbI OOBHHEHHUS U Cy/a
SIBISIETCS] 3AKOHHOM, MOCKOJIBKY IOJIOXKE-
Hust cT. 22 VIIK Ykpanus! yKka3pIBaloT Ha
TO, 4TO «<...> CTOPOHBI CAMOCTOSITEIILHO
OTCTaWBAIOT CBOM IIPaBOBBIC ITO3HIIUK
CpeACTBaMH, TPeAyCMOTpeHHbIMU B YIIK
Vkpaunsn» [5].
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Kax BUaMM, HE OIpe/IesIUB B HOJIOXKE-
Husx YIIK YkpauHbl 4eTKHX MpaB 3aIIuT-
HHKa, 3aKOHOJATENIb TEeM CaMbIM (haKTH-
YECKH JIeJIaeT HEeBO3MOXHBIM IPU3HAHKE
HaUISKAIIMMH U JIOITYCTUMBIMHU JIOKa3a-
TEJBCTB, HOTYYSHHBIX UM IIPH [IPABOIIPHU-
MeHeHnH 3akoHa YkpawHbl «O0 aaBoKa-
Type U aJIBOKATCKON AESITEIIbHOCTI.

[IpumepoM  KONIM3WM  SIBIISIFOT-
Csl  TIOJOXKCHUS, W3JIOKEHHBIE B CT.
ct. 3 n 41 VIIK Vkpaunsl. Conepxanue
cT. 41 VIIK VYkpauHbl ompenenser, 4To
OIepaTHBHBIC TOJPA3/CICHUS SBIAIOTCS
croponoii ooBuneHust. OqHaxo ct. 3 VIIK
YKpauHbI HE COIEPIKUT B IIEPEYHE CTOPOH
OOBMHEHHSI TAKOTO TOHATHS, KaK «OoIepa-
TUBHBIE TIOJIPA3/ICNICHUs». XOTs, COIIACHO
cT. cT. 40 u 41 VIIK VYkpawunsl, cienosa-
Telnb B Ka4eCTBE OpraHa JoOCyaeOHOTro
paccienoBaHus, SIBISIONIETOCS CTOPOHOM
OOBMHEHUS, MAET MOPYUEHUs, yKa3aHWs
ONEPAaTHBHBIM  ITOJPA3ACICHUSIM IS
TIPOBEICHUS OTIepPaTHBHO-PA3BICKHBIX
JICUCTBUH 110 YCTAHOBJICHUIO BUHOBHOTO
B COBEPILECHUM NIPECTYIUICHUS JIMLA, U BO
BpeMsl BBITNOJHEHHUSI TaKOTO NOPYYEHHs
OINEpPaTHBHBII  COTPYAHHMK II0Jb3yeTCs
MOJIHOMOYHSIMHU CIICOBATEIIS.

ITo »tomy moBoay C. CIuHBKO OTMe-
YaeT, YTO «ONEPATUBHBIC MOPA3ICICHUS
MIOTEPSUIN CBOM CMBICI KaK CTOPOHA 00BH-
HeHns. OHU SABISTFOTCS IPHIATKOM CIIEO0-
BaTels, He MMEIOT B YTOJIOBHOM IIpoIec-
Ce CBOETO CTaryca, a PyKOBOACTBYIOTCS
muuib 3akoHOM YKpaussl «O06 onepaTus-
HO-PO3BICKHOW JeaTenbHOCTHY. [Ipnuem
JI0 Hayaja pEerucTpaluM 3asBICHUSA O
COBEPILICHHOM YTOJIOBHOM IIPaBOHApY-
mennu B EnvHOM peectpe nocyaeOHBIX
pacciie/JoBaHUI OIEpaTUBHBIC I0/pa3ie-
JICHUs MPUHUMAIOT Mepbl MO (HUKCALUK
YTOJOBHOTO MPECTYIJICHUS, HPOBOIAT
OTIEPATHBHBIE MEPONPHATHS, KOHTPOJIHU-
PYIOT OOBEKT YTOJOBHOTO TIPECTYILIe-
Hus» [9, c. 88].

MBI KaTeropu4ecKkd He COIVIACHBI
C IaHHBIM YTBEPKACHHEM, TaK KaK Mocie
BHeceHust ceeaeHuit B EPJIP B oTHoIle-
HMM JIMIA, COBEPLIMBILETO YIOJIOBHOE
NPECTYIUICHNE, OINepaTHBHBIC IOJpa3-
JIeTIeHUs. MMEIOT TPaBo: Ha PO3BICK JIULIA,
cOexaBIIIero OT opraHa 10Cyae0HOoro pac-
CIIC/IOBaHUS; Ha PO3BICK HEYCTaHOBJICH-
HBIX JINI[, Ha PO3BICK JIHIA, COBEPIIUB-
IIET0 YTOJIOBHOE IMpecTyIuieHne. To ecTh
OTIEPaTHBHBIC TTOJPA3ACTCHUS SBISIOTCS
MOJIHOIIPABHOM CTOPOHOI 0OBUHEHUSL.

B sToM citydae HEoOXomMMO TpHBe-
CTH B cooTBeTcTBHE CT. cT. 3 1 41 VIIK

YKpauHbl, ONPEAENIUTb, YTO OIEPaTHUB-
HbIE MOAPA3/ICICHHS SBISIOTCS CTOPOHON
0OBHMHEHUS B YTOJIOBHOM IpoLEcce.

B urore nanpammBaetcs Bompoc: «Kak
MOXXHO YCTPAHHUTb KOJUIU3UH B YTOJIOBHOM
MPOIECCYaTFHOM 3aKOHOIATENIbCTBE ?Y. MBI
cunTaeM HamOoree TMPHUEMIIEMBIMH TaKUe
CITOCOOBI: TIPUHSATHE HOBOTO IIPOIECCYaTb-
HOTO HOPMAaTHBHOTO aKTa; OTMEHY CTapo-
TO IIPOLECCYaIbHOI0 HOPMATHBHOIO aKTa;
BHECEHHUE N3MEHEHHH B JIeHCTBYIOIINE TPO-
1ieccyasbHble HOPMATHUBHBIE aKThI; CHCTE-
MaTH3alMI0 3aKOHOJATENIbCTBA B LEJIOM;
JIeATEIIEHOCTh CYZI0B (IPEX/IE BCEro NpH-
MEHEHHE MpPELENCHTa B KauyeCTBE HCTOY-
HMKa IIpaBa), IO3BOJISIONIAS JMHAMHYHO
YCTpaHATh NPOOEIIbl B XOJe PACCMOTPEHUSE
YTOJIOBHBIX IIPOM3BOJICTB; TOJIKOBAHHE IIPO-
[[eCcCyaTbHOTO HOpMaTHBHOTO akTa KonceTn-
TyrmoHHBIM CyioM YKpanHbL.

CTOpPOHHUKH y3KOTO TOHHUMAHHS TaK-
K€ BBIJICIISIIOT 3aKOHOATeNIbHBIE (TO €CTh
TaKHe, KOTOpbIE 11e1eCO00pa3Ho yperyu-
pOBaTh HOBBIM 3aKOHOM) M T€XHHYECKHE
(mpearonararonye, YTO OIpeeseHHAs
CHTyallUsl B LIEJIOM YPEryJIupoBaHa HOp-
MaMH NpaBa, HO Cy1y IIPEIOCTaBICHbI
HE BCE HEOOXOIMMBIC Pa3bsSCHEHMS IO
MOBOJly TOTO, KaK CJIEIyeT €€ PEIIHNTh)
npobenbl. [Tox TeXxHUYECKHM IPoOEIoM
ClelyeT TOHMMAaTh HEIOCTAaTKH HOp-
MaTHBHO-TIPABOBBIX AKTOB, CBSI3aHHEIC
C HECOBEPIICHCTBOM 3aKOHOAATEIHHOM
TexHUKH [2]. Takwe HeIOCTAaTKU 3aKOHO-
JTaTeIbHON TEXHUKH yTOJIOBHOTO TPOIIec-
CyaJIbHOTO IIpaBa YKpaWHbI ITOPOXKAAOT
JIBYCMBICICHHOCTb, IIPOOJIEMHOCTD U JIpY-
T'He HECOBEPILEHCTBA IIPaBa.

ComnacHo  pacUIMpEeHHOMY
MaHuio npobenoB B 3akone B. Jlazapes
BBIZICJISCT CICAYIOUINE KPUTEPUH, KOTO-
pBle MOTYT OBITH HCIIOIB30BaHBI IS
TPYNIUPOBAHUS MPOOETIOB MO BHUAAM:
a) cofep)kKaHHE U CTPYKTypa MPaBOBOTO
Marepuana; 0) NMPUIMHBI U BpPEMs BO3-
HUKHOBCHHSI; B) OTHOIIICHHE 3aKOHOJaTe-
751 K ipo0eriam, ¥ ero BUHa B UX ITOSIBIIe-
HUM; T) CIIOCOOBI YCTAaHOBKH; ) CPEACTBA
ycTpaHeHus [6].

Hapsny ¢ stum B. JlasapeB cuutaer,
41O Haubosjee MPUEMIIEMbIM U IPOCTHIM
C TOYKM 3pEHHs JaJbHEHIIero ycrpaHe-
HHS1 IPOOEIIOB SBISIETCS UX pa3JielieHHue Ha
BUJIBI 110 CIEAYIOIUM TpH3HaKaM: 1) 1mo
CTPYKType MpaBa — B 3aBUCHMOCTH OT
(hopM ero BBIpa)KEHUSI MOXKHO TOBOPHTH O
npo0Oernax B 3aKOHE, B PEIICHHUH, B ITOCTa-
HOBJICHHH U T. [I.; 2) 1O OTPAcisIM IpaBa;
3) 1o BpeMeHH X BO3HUKHOBEHUS [6].
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BriBoabl. [Ipoanann3upoBas JaHHbIC
MOZIXO/BI, MO HAIIEeMy MHEHHIO, MOXKHO
BBIICIUTD CISAYIONINE BHIbI MPOOETOB
B YTOJIOBHOM Ipoliecce YKpauHbI: HCXO-
ISl ©3 CTPYKTYPhl HOPMBI IpaBa — TPO-
Oexn B rumorese, nMpoden B AMCHOZUIHMN
U mpoben B CaHKIMHU; 110 HUCTOYHUKAM
mpaBa — MPOOEN B TO3WTHBHOM IIpaBe
(Korma HET HU OJHOTO MCTOYHMKA TIpa-
Ba: HM 3aKOHA, HH MOJI3aKOHHOIO aKTa,
HHU OOBIYasi, HM HpeLeNeHTa, Coxepixka-
X HOPMY NPaBa, C MOMOIIBIO KOTOPOii
HEOOXOJMMO pelIaTh KOHKPETHYIO KU3-
HEHHYIO CHUTYalHIo, TPEOYIOLIYIO MPpaBo-
BOT'O peryjIMpoBaHus), poben B HopMa-
THBHBIX aKTax (OTCYTCTBHE HOPM IpaBa
B 3aKOHAX M MOA3aKOHHBIX aKTax), MPo-
Oen B 3akoHE (OTCYTCTBME HOPM IIpaBa
B JJAHHOM 3aKOHE); [0 CTENCHH Heype-
TYIHPOBAaHHOCTH IIPO0ET CyIIecTBYeT
B BHUJIC TIOJHOTO OTCYTCTBHSI HOPM IIO
pEryJIUPOBaHHI0 KOHKPETHOH JKH3HCH-
HOW CHUTYyal[iM U HEJOCTaTOYHOTO pPery-
JMPOBaHMSI UMEIOLIUMHUCS HOPMaMH; 110
BPEMEHH BO3HUKHOBEHHS — Ha4dajbHbIC
(mepBUYHBIE), BO3HHKAIOLIME B MOMEHT
MPUHSATHS HOPMAaTHBHBIX aKTOB, H [TOCIIE-
nytoiue (BTOPUYHBIC), KOTOpPbIC BO3HHU-
KaloT MOCJe MX MPUHATHS, B MPOIECCe
pa3BUTHUS OOLIECTBEHHBIX OTHOLICHUIA;
[0 CTCIICHH BUHBI 3aKOHOIATENs IpPO-
0eBl MOTYT OBITH HEIpOIIAIOIINE (ECiIH
HEOOXOAMMOCTh B MPABOBOM PEryJIHpPO-
BaHHU CYILICCTBOBala B MOMEHT IOATO-
TOBKH W TPOXOXKJCHHUS 3aKOHOIPOECKTA,
a 3aKOHOJATeNb MO KaKOi-Mnbo npuyrHe
ee He 3aMeTHJI) U Ipoluaronue (3akoHo-
JaTeb He MOT MO KaKHM-TO MPUYHHAM
YBUACTh M TPEACKa3aTh MOTPeOHOCTD
B IIPABOBOM PETYIHPOBAHUN).
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PERSPECTIVES OF THE APPLICATION
OF THE JUVENILE JUSTICE OF IRELAND
AS A SAMPLE FOR THE DEVELOPMENT
OF THE JUVENILE JUSTICE SYSTEM
IN UKRAINE

Tatiana KAYDANOVICH,
Senior Lecturer of the Law Department
of Zhytomyr National Agroecological University

SUMMARY

This paper seeks to address the issue of the establishment of the institution of juvenile
justice in Ukraine. This paper is an overview and evaluation of legislation on children’s
rights in Juvenile Justice System in Ireland, its correlation with the international law
and standards of best practice. The aim of our research is to highlight some problematic
issues of practice of dealing with children who offend, trying to show the extent to which
law and practice match in Ireland and to estimate whether Irish juvenile justice system
model can be used as an example for Ukrainian legislator.

Key words: juvenile justice, juvenile crime, children’s rights, young offenders,
preventative measures, rehabilitative justice, child-centered approach.

MNEPCIHEKTHUBBI UCITOJIB3OBAHUSA CUCTEMBI
IOBEHAJIbHOM FOCTUIIMH UPJIAHANA KAK OBPA3IIA
JIJISI MIOCTPOEHUSA IOBEHAJIBHOM IOCTUIIAU B YKPAUHE

Taresina KAMJJAHOBHIUY,
CTapIIUi MpenogaBaress Kadeaps! MpaBoBeICHNS
JKUTOMUPCKOTO HAIIMOHAIBHOTO arpO3KOJIOTHYECKOTO YHUBEPCUTETA

AHHOTALUSA

JlaHHOE WCClIeZIoBaHUE MOCBAIIACTCS NPOOJIeME YCTAHOBICHHS. U Pa3BUTUSL MHCTH-
TyTa I0BEHAIbHOW tocTHMU B YkpauHe. CTarbs mpeicrasiser co0oil 0030p U OLEHKY
3aKOHOJATENHCTBA O TPaBax JeTeil B CHCTeMe IOBeHAIBHOH focTuimu B Mpmanaum, ero
B3aUMOCBS3U C MEXYHApOIHBIM MPaBOM M CTaHAAPTaMHU Hawidyuilei mpaxtuku. Llens
HAIIIEr0 MCCIIEIOBAHHS COCTOUT B TOM, YTOOBI OCBETUTH HEKOTOPbIE IPOOIIEMHBIE BOIIPO-
CBI TIPAKTUKH OOpAIIeHNs C IeTEMH-TIPABOHAPYIIUTEISMH, TIOKa3aTh CTENEHb COOTBET-
CTBUS 3aKOHOJATENBCTBA U MPAKTUKU VprnaHIuM U OLEHHUTb, MOKHO JIM HCIIOIb30BaTh
MOZIEINb UPJIAaH/ICKON CUCTEMBI FOBEHATBHOMN IOCTUIIMH B KAUECTBE MPUMeEpa Il YKPauHBI.

KiroueBble ciioBa: 10BeHaIbHAs IOCTHINS, IOBEHANIbHAs MPECTYHMHOCTH, HpaBa
JIeTeH, HECOBEPILICHHOJIETHHE ITPABOHAPYLIUTEIH, IPEBEHTUBHbBIC MEPbI, PEaOUINTALH-
OHHOE NPaBOCY/INE, OPHEHTUPOBAHHBIN Ha €Tel MOIXO.

Statement of the problem. Establish-
ment and functioning of juvenile justice
system have always been a difficult issue for
international community. High rates of juve-
nile offences demonstrate the necessity to
address questions of why juveniles commit
crimes and how to fight this phenomenon.
Such situation forces government agencies
and academics to develop countermeas-
ures to adolescent crime while taking into
account standards of best practice, interna-
tional state’s experiences and peculiarities
of legislation of particular country.

The relevance of the research top-
ic is confirmed by effective regulation

of juvenile crime situation in Ireland
and the poor organization of juvenile jus-
tice system in Ukraine.

Status of research. Scientific analysis
of the problems of juvenile justice is car-
ried out by many bright scientists around
the globe. Geoffrey Shannon, Ursula Kilkel-
ly, Dermot Walsh, Sarah Jane Judge repre-
sent the scientific community that performs
researches in juvenile justice field in Ireland.
Natalia Krestovsky, Volodymyr Pecarchuk,
Stanislav Krasovsky, Alexandr Tereshchuk,
Natalia Maksimova in Ukraine.

The object of this research deals
with international and national regulation



of legal relations in the field of juvenile
justice system in Ireland and Ukraine.

The purpose of the article is to give
a critical analysis to juvenile justice sys-
tem of Ireland as one of the best systems
in Europe worth of following by Ukraine.

Presentation of the main material.
In legal literature the most discussible
matters of functioning of juvenile jus-
tice system concern the age of criminal
responsibility; sources of information
regarding the youth crime; diversion from
criminal justice system.

Irish Law

The stone legal act governing treat-
ment of children in conflict with law in
Ireland is the Children Act 2001' signed
on 8 July 2001. The Act 2001 contem-
plates the most comprehensive reform
of the Irish youth justice system in one
hundred years?. Prior for almost a century
statutory framework for juvenile justice
system in Ireland provided the Children
Act 1908, that was progressive and liberal
for its time. Preparations to passing a new
act began with the Kennedy Report in
1930, then extended by Henchy Commit-
tee in 1974, the Task Force on Child Care
Services in 1980 and the Dail Select Com-
mittee on Crime and Justice in 1992. As
a result of continuous work the Children
Bill 1996 was published, then introduced
to the government in 1999 finally became
a law as the Children Act 2001°.

The Thirty-first Amendment
of the Constitution (Children) Act
2012 signed into law in 2015 added a new
Article 42A which comprises that the best
interests of the child shall be regarded
as the first and paramount considera-
tion and that the views of a child who is
capable of forming his/her own views
must be determined and given due weight
in accordance with the age and maturi-
ty of the child. These provisions place
the child at the centre of all proceedings
addressing his/her welfare and create gen-
eral “child-centered approach™.

International Law

UN Convention on the
of a Child

' Children Act 2001. URL: http://www.
irishstatutebook.ie/eli/2001/act/24/enacted/en/html.

2 Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
" 243. Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
P. 25-29.

4 Shannon Geoffrey. Children and Family

Relationships Law in Ireland: Practice and
Procedure. Clarus Press, 2016. P. 17.

Rights

One of the most effective, directly
and solely dedicated to children’s rights
international treaties is the UN Con-
vention on the Rights of a Child. It was
adopted in 1989 and ratified by Ireland in
1992. Being not incorporated into domes-
tic law, the CRC is binding international
law, which imposes legal obligations on
the State’. UNCRC by its three articles
(2, 3, 12) established the main principles
of juvenile justice system: non-discrimi-
nation, child’s best interest be a primary
consideration in all matters concerning
a child and its rights to be heard. Arti-
cles 37 and 40 establishing custody to be
used as a measure of last resort and treat-
ment of children in the manner consistent
with the promotion of the child’s dig-
nity and worth are key achievements
of the CRC®.

European Convention on Human's
Rights

Another not child-centered but effec-
tive instrument in the ensuring of chil-
dren’s right in Ireland is the ECHR. Being
signed in 1953 and given further effect in
Irish law (ECHR Act 2003) the Conven-
tion (Art.6) requires a fair trial of indi-
viduals (means every human being) in
both civil and criminal cases’. The case
law of the European Court of Human
Rights is of particular relevance to youth
justice and detention®. Cases of Nortier
v. the Netherlands, T v UK and V v. UK
and SC v. UK establish an obligation
of children to be tried with the specific
procedural rules, ensuring their effec-
tive participation. So ECtHR requires
the child’s age, level of maturity, intel-
lectual and emotional capacities be taken
into account when a child faces criminal
charges.

International Rules and Guidelines

GA of UN adopted three signifi-
cant documents that form global stand-
ards of best practice on youth justice:
1) the UN Standard Minimum Rules for
the Administration of Juvenile Justice,
1985 (the Beijing Rules); 2) the UN Rules
for the Protection of Juveniles deprived

5 Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
P.17.

¢ Kilkelly. Children’s Rights in Ireland: Law,
Policy and Practice. Tottel Publishing Ltd, 2008.
P. 529.

7 European Convention on Human Rights
1950. URL: www.echr.coe.int/Documents/
Convention ENG.pdf.

& Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
P. 20.
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of their Liberty, 1990 (the Havana Rules);
3) the UN Guidelines for the Prevention
of Juvenile Delinquency (the Riyadh
Rules). Together with the Council’s
of Europe Guidelines on Child Friendly
Justice from 2010 these four documents
as Kilkelly says “formulate and specify
the rights, to which children and young
people in conflict with the law are enti-
tled™. Despite non-binding character
these Guidelines are of great importance
and respect having practical impact on
policy, law and practice.

Evaluation of legislation

Irish law on children’s rights in com-
parison with international law and stand-
ards of best practice should be highly
estimated. However, particular provisions
of the Act 2001 and its practical imple-
mentation must be critically examined
as so the lowered in 2006 age of criminal
responsibility, absence of effective com-
plaint mechanism for children, delays in
court proceedings, absence of post-deten-
tion treatment of juveniles, introduction
of Anti-Social Behavioral Orders, luck
of staffing of the social work and child
care services, luck of cooperation between
child-focused agencies, absence of spe-
cialized trainings for workers with juve-
niles, no comprehensive official statistic
data about youth crime, limited budget-
ing etc. Warning issue as Kilkelly notes
is the absence from the Act the purpose
of juvenile justice system and commit-
ments to the its principles or recognition
of duty of statutory agencies to exercise
their functions in line with these princi-
ples™.

Age of criminal responsibility

One of the most debatable issues in
contemporary juvenile justice system is
the age of criminal responsibility. Accord-
ing to the UNCRC and Children Act
2001 a child is a person under 18 years.
The general age of criminal responsibility
(the legal capacity to commit a crime) is
fixed to be 12 years. However, the Crim-
inal Justice Act 2006 lowered this age by
10 years for some serious crimes as man-
slaughter, rape, murder and aggravated
sexual assault. Moreover, such crimes are
dealt with by the Circuit Criminal Court
or the Central Criminal Court. Here arises
a question does Ireland comply with its

9

Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
P. 20.

10

Kilkelly. Youth Justice in Ireland: Tough Lives
Rough Justice. Irish Academic Press, 2006. P. 45.
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international obligations by trying chil-
dren as young as 10 in adult’s courts?

Useful supplementary advice on
the application of the CRC gives the Gen-
eral Comment Ne 10'. Together with
the Beijing Rules point that the age
of criminal responsibility shall not be
fixed as too low, bearing in mind the facts
of emotional, mental and intellectual
maturity'? which are defying with neuro-
logical abilities the child’s legal capacity.
Leading scientist such as Grisso&Scott,
Bechham, Teicher, Golberg and others
assert that physiologically adolescents
are unable to respond effectively to situ-
ations that require careful or reasonable
decisions, to control impulses, facing luck
of future orientation and differ from adults
in their cognitive functioning'®. So age
of 12 years and less should not be a suffi-
cient to try a child with the offence. More
reasonable sounds the general conception
of doliincapax in common law that chil-
dren under 14 are incapable of commit-
ting an offence.

Sources of information regarding
the youth crime

According to the UNCRC™ Ireland is
obligated to report to the Committee on
the situation of the protection of children’s
rights in the country. Ireland still has no
central agency with responsibility for col-
lecting and analyzing data on young people
in conflict with law and there is no govern-
ment sponsored program for the research-
ing youth justice and related areas'.

Criminal justice statistics have been
rightly described by Professor Walsh
as a “mess”'®. A number of agencies
have their own specific databases con-
cerning juveniles and present reports.
A comprehensive research of IASD in
2015 particularly names such sources
of information as CCTS and NJO data-
bases, SRSB, detention schools and ST.
Patrick’s Institution for Young Offenders
provided information in relation to young

" Committee on the Rights of the Child
General Comment Ne 10: Children’s Rights in
Juvenile Justice. URL: www.ohchr.org.

12 United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (“The
Beijing Rules”). URL: http://www.ohchr.org/
Documents/Professionallnterest/beijingrules.pdf.

3 Sarah Jane Judge. Juvenile Justice
course 2016-2017, Binding International Law,
International Standards of Best Practice & the Fair
Trial Rights of the Child. P. 6-10.

4 United Nation Convention on the Rights of
a Child. URL: www.ohchr.org.

5 Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006. P. 3.

1© Walsh. 2005. P. 9.

people committed to detention, Probation
and Welfare Services reports, National
Assessment and Remand Unit (NARU),
HSE’s reports!'’. Together with three pri-
mary official sources as the Garda Com-
missioner’s Annual Reports, the Annual
Prisons Reports and the Annual Reports
of the Department of Education and oth-
er unofficial crime surveys, research pro-
jects commissioned by public agencies
and private bodies, and studies by aca-
demics'® create extremely complicated
and inconsistent system (rather “scope”)
of information about the juvenile crime
and young offenders. The luck of central-
ized source of youth crime data is accom-
panied by insufficient quality of it.

Professor Walsh’s analysis of data
available demonstrates white spots in each
of official sources on youth crime. He says
that the indictable offences are broken
down into age, gender and geographical
region categories only. It’s not possible to
deduce trends among juveniles in respect
of non-indictable offences as a distinct
category. Juvenile Diversion Programme
demonstrates only information about
indictable offences, leaving behind cases
of non-indictable ones, so those who are
cautioned or have no action taken against
them are not included. The Commission-
er’s Report do not include data on the exer-
cise of police powers of stop, question,
search, arrest, detention or entry, search
and seizure, data on bail applications, data
on guilty pleas and acquittal rates'’.

Absence of specialized body with
responsibility for collecting and analyz-
ing data on young people in conflict with
law makes it impossible to track a young
offender within juvenile justice system. It
seems impossible at the moment to pre-
sents anything close to a complete pic-
ture of young people, their background
and family circumstances or their offend-
ing behavior®. Sarah Jane Judge points
that the lack of official, centralized data
causes difficulties in identifying factors
contributing to the involvement of chil-
dren in criminal behavior?'.

17 McPhillips S. Dublin Children Court: A
Pilot Research Project. Dublin: Association for
Criminal Justice Research and Development, 2005.
P. 8.

18 Walsh. Juvenile Justice. Thomson Round
Hall, 2005. P. 13.

19 Walsh. Juvenile Justice. Thomson Round
Hall, 2005. P. 31.

2 Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006. P. 3.

21 Sarah Jane Judge. Juvenile Justice Course
2016-2017. Children in Conflict with the Law. P. 2.
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It is important to mention the central-
ized source data on youth crime should be
able to provide information on effective-
ness of the responses of the criminal jus-
tice system to the child’s criminal behav-
ior?. Currently, none of available sources
can be called “suitable”.

Diversion from Criminal Justice
System

UNCRC promotes where appropri-
ate and desirable, measures for dealing
with children who infringed the penal law
without resorting to judicial proceedings,
providing that human rights and legal
safeguards are fully respected?. Beijing
Rules® repeats that as well as establish-
ment of the provision that practice serves
to hinder the negative effects of subse-
quent proceedings in juvenile justice
administration (for example the stigma
of conviction and sentence).

Diversion refers to efforts to keep
young people away from the formal crimi-
nal justice system due to the harm, includ-
ing labeling, that it may cause®. Diversion
can be described as a package of measures
for dealing with children under the age
of 18 who commit an offence or offenc-
es?. In Ireland Diversion Programme
(currently GDP) was introduced in 1963,
launched nationwide in 1981 and in
1991 the Garda National Juvenile Office
was established and given a coordinating
and monitoring role?’. Despite undoubted
success of its implementation and func-
tioning there are several significant issues
in need to be improved.

Problematic issues:

The extension of the Diversion Pro-
gramme in 2006 included 10 and 11 years
old children. Neither the 2006 Act nor
the 2001 Act specifies whether the inclu-
sion of 10 or 11 years old is for serious
crimes only or all types of crimes®. Here

2 Sarah Jane Judge. Juvenile Justice Course
2016-2017. Children in Conflict with the Law. P. 7.

2 United Nation Convention on the Rights of
a Child. URL: www.ohchr.org.

2 United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (“The
Beijing Rules”). URL: http://www.ohchr.org/
Documents/Professionallnterest/beijingrules.pdf.

»  Kilkelly. Youth Justice in Ireland: Tough Lives
Rough Justice. Irish Academic Press, 2006. P. 66.

2 Garda Office for Children and Youth
Affairs (2004) Annual Report of the Committee
Appointed to Monitor the Effectiveness of the
Diversion Programme, Dublin : Irish Youth Justice
Service. P. 8.

27 Sarah Jane Judge. Juvenile Justice course
2016-2017. Children & the Police: Interaction,
Impact and the Importance of Diversion. P. 7.

2 Sarah Jane Judge. Juvenile Justice course
2016-2017. Children & the Police: Interaction,
Impact and the Importance of Diversion. P. 8.



arises a question whether this provision
intends to divert children who committed
serious crime from adult-oriented court
proceeding in Circuit or Central Courts
or to bring more children under the age
of criminal responsibility (12 years) into
Criminal Justice System.

Attention should be paid to Good
Behaviour Warnings that presume a meet-
ing of Garda superintendant with a child
and his/her parents/guardians to discuss
anti-social behavior that results a sign-
ing by them the Good Behavior Contract.
In case of a breach of Contract the child
will be referred to the Garda Diversion
Program or an application can be made to
the Children Court for anti-social behav-
ioral order”. So again we see possibility
to involve a bigger number of children
into Criminal Justice System.

The decision to include a child into
GDP is taken by a Garda Superintendant
at Garda Youth Diversion Office who is
known as the Director of the Programme™.
Warring is that this decision cannot be
appealed. As far as GDP is extremely
important tool to keep a child away from
all bad impact the Juvenile Justice system
can impose on him/ her that seem to be
essential right a child to appeal the deci-
sion and be granted a chance to be out
of any criminal labeling.

The matter of respect to children’s
rights in GDP and cooperation with police
in general deserves attention. Kilkel-
ly points that it will help to safeguard
the interests of children in the diversion-
ary scheme and enhance their faith in
the fairness of its procedures®.The right
of a child to seek legal advice before
giving his/her consent to participate in
the GDP must be granted.

According to Commentary to Rule
11 of the Beijing Rules diversion may be
used at any point of decision-making?2.
In Ireland diversion in practice is basi-
cally used only before child comes into

2 Sarah Jane Judge. Juvenile Justice course
2016-2017. Children & the Police: Interaction,
Impact and the Importance of Diversion. P. 8.

3 Department of Children and Youth
Affairs (2014) Annual Report of the Committee
Appointed to Monitor the Effectiveness of the
Diversion Programme. P. 6. URL: www. lyjs.ie/
en/I'YJS/Annual Report2014-English.pdf/Files/
AnnualReport2014-English.pdf.

31 Kilkelly. Youth Justice in Ireland: Tough
Lives Rough Justice. Irish Academic Press, 2006.
P. 119.

2 United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (“The
Beijing Rules”). URL: http://www.ohchr.org/
Documents/ProfessionalInterest/beijingrules.pdf.

the court system. This limitation con-
tradicts with the best interest of a child
principle and violates directly provisions
of UNCRC, Constitution and 2001 Act.

Council of Europe Guidelines on Child
Friendly Justice Guidelines*® requires
usage of child friendly language. That
is very important in the lights of under-
standing by the child all pros and cons
of the participation in GDP especially
when securing the consent of the young
offender which is one of three criteria
of acceptance into GDP (taking respon-
sibility for the offending behavior; where
appropriate, agreement to terms of super-
vision; and agreement to be cautioned).

Conclusions (Irish juvenile justice
system). In general Irish law on children’s
rights in comparison with international
law and standards of best practice can
be highly estimated. However, particular
provisions of the Act 2001 must be crit-
ically examined. Particular attention was
given to such issues as the age of crimi-
nal responsibility, sources of information
regarding the youth crime and diversion
from Criminal Justice System. The estab-
lished age of criminal responsibility
of 10 years for serious crimes makes it not
possible to affirm that the constitutional
guarantees of the child-centered approach
to all matter concerning a child are fully in
force. Also the luck of centralized source
of youth crime data results gaps in policy
making and further in practice. Centralized
source of information is needed to direct
and the full realization of all 2001 Act’s
provisions and standards of best practice.
Despite of significant success of Juvenile
Diversion Programme there is still a need
to critically examine the compatibility
of the intervention with the rights of due
process and children’s rights.

We have obtained comprehensive
results providing that juvenile justice sys-
tem in Ireland might serve as an example
for Ukraine in designing its own model
of child friendly justice by taking into
account Irish experience and standards
of best practice.

Ukrainian Law

Ukraine admits that the prevention
of juvenile delinquency is an essential
part of crime prevention in society. By
engaging in lawful, socially useful activ-
ities and adopting a humanistic orienta-
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tion towards society and outlook on life,
young persons can develop non-crimino-
genic attitudes. The successful prevention
of juvenile delinquency requires efforts
on the part of the entire society to ensure
the harmonious development of adoles-
cents, with respect for and promotion
of their personality from early child-
hood*.

Besides, with adoption of The Beijing
Rules by Ukraine, Rule 5 that refers to two
of the most important objectives of juve-
nile justice is recognized as well. The first
objective is the promotion of the well-be-
ing of the juvenile. This is the main focus
of those legal systems in which juve-
nile offenders are dealt with by family
courts or administrative authorities, but
the well-being of the juvenile should
also be emphasized in legal systems that
follow the criminal court model, thus
contributing to the avoidance of merely
punitive sanctions. The second objective
is “the principle of proportionality”. This
principle is well-known as an instrument
for curbing punitive sanctions, most-
ly expressed in terms of just deserts in
relation to the gravity of the offence.
The response to young offenders should
be based on the consideration not only
of the gravity of the offence but also
of personal circumstances®.

In Ukraine today there is no integral
system of legislation on the protection
of children’s rights, which could create
a working state institute of juvenile jus-
tice. Instead, certain steps from time to
time still occur. The scope of current leg-
islation looks like:

1. Chapter 38 of the Criminal Proce-
dural Code of Ukraine, 2012 “Criminal
proceedings against minors”.

2. The Law of Ukraine “On the Judi-
ciary and Status of Judges” (establishes
a specialization for a juvenile judge).

3. National strategy on human rights
for the period up to 2020 (a special body
of the Interagency Coordinating Coun-
cil on Juvenile Justice has been formed,
which main task is to improve the sys-
tem of penalties applicable to minors,
by extending the possibilities of using
punishments not related to to isolate

3 United Nations Guidelines for the
Prevention of Juvenile Delinquency (The Riyadh
Guidelines). URL: https://www.un.org/documents/
ga/res/45/a45r112 . htm.

3 United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (“The
Beijing Rules”). URL: http://www.ohchr.org/
Documents/Professionallnterest/beijingrules.pdf.
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a person; to draft the Law of Ukraine “On
juvenile justice”; to approve the Strategy
for the prevention of juvenile delinquen-
cy; to draft a billon amending the Law
of Ukraine “On Free Legal Aid” regarding
the provision of free primary and second-
ary legal aid to a child and informing her
about their rights and freedoms.

4. Decree of the President of Ukraine
“On the Concept of the Development
of Criminal Justice for Minors”.

5. Order of the Cabinet of Ministers
of Ukraine “On Approval of the Action
Plan for Implementation of the Concept
for the Development of Criminal Justice
in Minors in Ukraine”.

It is very interesting that Ukraine
recognizes most of the international
child-friendly justice regulations, also
has particular national instruments to
deal with young offenders but no further
steps are taken to integrate a wide scope
of state institutions that deal with juvenile
crime into one whole and effective system
(model) of juvenile justice.

Conclusions  (Ukrainian  juve-
nile justice system). The Ukrainian
child ombudsman M. Kuleba accurately
described the system of juvenile justice
in Ukraine, comparing it with a disassem-
bled car: “Everyone holds in hands some
of the parts — some one has a wheel, some-
body’s a door, somebody’s a helm. Every-
one is standing and telling every one that
this is a car and he or she has to move.
Yeah, move. So, each of these spareparts
goes ahead — in this way we get a mov-
ing car. But it’s unreasonable to move
the car in parts, if you can build it who
le and go™¢. Our work has led us to con-
clude that Irish model of juvenile justice
isn’t perfect but at this stage can serve as
a good example of effective and integrated
system for Ukraine to take into account.
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AIMUHUCTPATUBHAA OTBETCTBEHHOCTb
3A COBEPIIEHHUE JOMAIIHEI'O HACHUJIUA

Enena KOBAJIEBA,
KaHIUaT IOPUANYCCKUX HAYK, CTApIIUI HAYYHBIN COTPYAHUK,
JIOLEHT Kadeaphl aIMUHUCTPATUBHOTO TpaBa U aIMUHUCTPATHBHOTO MpoIecca
OJ:[CCCKOFO TOCYAapCTBEHHOI'O YHUBEPCUTETA BHYTPEHHUX EJT

Eaena [IOCTOJI,
AIBIOHKT Kadeapbl aIMHHUCTPATUBHOTO [IPaBa M aIMMHICTPATHBHOTO Hpolecca
OJ1ecCcKOro roCy1apCTBEHHOTO YHUBEPCUTETA BHYTPEHHHX JIEIT

AHHOTAIAA

Crarbs mocBsiIeHa npobiieMaM aIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a COBEPIIICHHE IOMAIITHEro Hacuiusl. [[poaHaIn3upOBaHbI
0COOEHHOCTH IMPUBJICUEHHS K a[MUHUCTPATHBHOM OTBETCTBEHHOCTH JIML], KOTOPbIE COBEPILUIIN AOMalliHee Hacuiue. [IpecTaBieHsl
pe3yJIbTaThl MOHHTOPHHTA Cy/IeOHOI MPAKTHKN MO PACCMOTPCHUIO aIMHHUCTPATHBHBIX JICT O COBEPILICHHH JOMAIIHETO HACHITHSL.
B pesysbrare MOHUTOPUHTA BBISBICH PSii POOJICMHBIX BOPOCOB, KOTOPBIE KIACCH(DUIIMPOBAHBI HA CBSI3aHHBIC C JEATCIBHOCTHIO
Cylieii, CBSI3aHHBIE C ICATEIHHOCTHIO TONUICHCKUX, CHCTEMHbIE ITPOOIEMBI.

Ocoboe BHIMaHHE 00paIieHo Ha HEOOXOANMOCTh 00513aTeIHLHOTO MOBBIMICHNS KBATH(UKAINHT CyAed U MOIUIEHCKNX 10 BOIPO-
caM MMPUMEHEHHSI 3aKOHO/IATEIbCTBA O MPEIOTBPAIICHIH JOMAIITHETO HACHIIUS U IIPOTUBOACHCTBHH TOCIENHEMY. TakxkKe MPeI0KEHO
BHECTH COOTBETCTBYIOIINE U3MeHeHus: B Kogeke YikpauHbl po aJIMUHUCTPATUBHBIE MPAaBOHAPYIIEHHS, KOTOpbIe OyayT criocoOCTBO-
BaTh d(Q(PeKTUBHOI peann3aly 3aKOHOIaTeNIbCTBA B yKa3aHHOH cdepe.

KiwueBbie cjioBa: JoMaliHee HACHIME, MPEAYNPEKJACHHE W MPOTHBOACHCTBHE IOMAIIHEMY HACHIIUIO, aMHHUCTPATHBHAS
OTBETCTBEHHOCTb, Cy/IeOHbIC PEIlICHH S, CTICIIHaTbHbIE MEPhI IPOTUBOACUCTBHS JOMAIIHEMY HACHIIHIO.

ADMINISTRATIVE RESPONSIBILITY FOR DOMESTIC ABUSE

Elena KOVALYOVA,
Candidate of Law Sciences, Senior Researcher,
Associate Professor of the Department of Administrative Law and Administrative Process
of Odessa State University of Internal Affairs

Elena POSTOL,
Adjunct of the Department of Administrative Law and Administrative Process
of Odessa State University of Internal Affairs

SUMMARY

The article is dedicated to the problems of administrative responsibility for domestic abuse committing. The features of bringing
to administrative responsibility of persons who have committed domestic violence, are analyzed in the article. There are presented
the results of the monitoring of judicial practice on the consideration of administrative cases of domestic violence. As a result of the
monitoring, a number of problematic issues have been identified which are classified into those related to the activities of judges, those
related to the activities of police officers, and systemic problems.

Particular attention is paid to the need for mandatory professional development of judges and police officers in the application of
legislation on preventing and combating against domestic abuse. It was also proposed to make appropriate changes to the Code of
Ukraine on administrative offenses, which will contribute to the effective implementation of legislation in the field of prevention and
counteraction to domestic violence.

Key words: domestic abuse (violence), prevention and counteraction against domestic abuse, administrative responsibility, court
decisions, special measures against domestic abuse (violence).

IMocranoBka npodJiemMsl. /lomaniHee  HbIM TOJILKO

HaCWJIME SIBIISICTCS CaMBIM paclpocTpa-
HEHHBIM BHJIOM T'€H/IEPHO 00yCIIOBIEHHO-
ro Hacunud. ITo mapaeiM HanpmonambHOM
MOJMIUK YKPauHBI, €KEroHO B CTpaHe
peructpupyercst okoino 100 Teicssa oOpa-
IIEHUH 110 MOBOMY JOMAIIHEr0 HACHIIUS.
OpHako peajbHas YHCIEHHOCTb MOCTpa-
JIaBIIUX OT JOMAIIHET0 HACHUJIMS MPEBBI-
IIaeT yKa3aHHYI0 CTaTHCTHKY, TaK Kak
JIOMallTHEee HACUIINE OTHOCHUTCS K JIaTEHT-

[PaBOHAPYLICHUSIM, U
15,9% nocTpanaBumx JMi 00pamaoTcs
32 I[OMOILIBIO K IPABOOXPAHUTENILHBIM
OpraHaM, a B OpPraHbl 3[PaBOOXPAHEHUS
u BoBce 1% [1].

3a nocneHue rofbl B YKpanHe Ipou-
30IIUIN CYIIECTBEHHBIC N3MEHEHUS B HOP-
MAaTHBHO-IIPaBOBOM 00E€CIIEUEHUH IIPOTH-
BOZICHCTBYS JOMAITHEMY HACHIIMIO. 3aKOH
Vkpaunsl «O mpenoTBpalieHud U Tpo-
THBOJEHCTBUM JIOMALIHEMY HACUIIHION,

npusAThii B 2017 1, mpexycmarpuBaeT
KOMILUIEKCHBIM  ITOAXOJ, BKJIFOYAOIIHMI
ClIeTYIOILE HAaIIPaBJICHHs: IIPEAOTBpAILe-
HUE JOMAIIHEr0 HAaCHIMsS; HaJJIexalnee
paccnenoBaHue (hakToB JOMAIITHETO HACH-
JMsl, NPUBJICYCHNE OOMIUUKOB K IIpEe/LycC-
MOTPEHHOH 3aKOHOM OTBETCTBEHHOCTH
¥ M3MEHEHHE WX MOBEICHHS; IPEeI0CTaB-
JICHUE TIOMOIIY ¥ 3aIUTHI IIOCTPaIaBIINM
JHIam, odecrieueHre BOMEIICHNS Bpesa,
HAHECEHHOIO BCJIEACTBHUE JIOMAITHEro
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Hacuiust; 3G (heKTHBHOE pearnpoBaHue Ha
(haxThI TOMAITHEr0 HACHIIHS ITyTeM BBOIA
MeXaHH3Ma B3aUMOJICHCTBHs CyObEKTOB,
KOTOPbIE OCYIIECTBIISIOT MEPOTIPHUSTHUS
B cdepe MpeaoTBpalleHus TOMAIIHEro
HAaCWIUS W TPOTHBOACHCTBUS TOCIE-
Hemy. CrenoBarenbHO, TMPHUBICUYCHUE
0OMTYUKOB K TIPETYCMOTPEHHOW 3aKOHOM
OTBETCTBEHHOCTH SIBJISICTCS OJHUM U3
Ba)KHBIX HAIPaBJICHUH MPOTHBOICHCTBUS
JIOMaITHeMy HaCHIIHIO.

CoBepiieHne JOMAIIHETO0 HACHIIUS
BjedYeT 3a co0oW aJIMHHHUCTPATUBHYIO,
YTOJIOBHYIO, TPakJaHCKO-TIPABOBYIO
U CEeMEWHO-TPABOBYIO OTBETCTBEHHOCTb.
V4uThiBask TO, YTO OJAHUM U3 PaJUKAIIb-
HBIX M JOJTOKIAHHBIX H3MCHEHHH CTa-
J1a KpUMHUHAIU3AIUS CHUCTEMaTHYECKOTO
COBEPIICHUS JIOMAIIHETO HACWIIHS, BHHU-
MaHHue OOJBIIMHCTBA YUYCHBIX B TOCIE/I-
Hee BpeMsI HalpaBJICHO Ha MCCIIEI0BaHNE
HMMEHHO 3Toro Borpoca. [Ipu 3Tom BaxkHO
HE OCTaBATH O€3 BHHMAaHWS BOIPOCHI
MPUBJICUYEHNS] OOMTYNKOB K aJIMUHHCTpA-
THBHOI OTBETCTBEHHOCTH.

Cocrosinue wucciaenoBanusi. lccrne-
JIOBAHUEM MPOOJIEMBbl JOMAIIHEr0 HACH-
Ul 3aHUMAJIUCh Y4Y€HbIE W3 Pa3HBIX
obnacteil 3HAHUM — aIMHUHHUCTPATHBHO-
ro MpaBa, YrOJOBHOTO IIpaBa, IICHUXOJO-
THH, COIMOJIOTMH W JPYTHX, CPEAd HUX
O.M. Barnypka, A.b. brnaras, O.B. boiiko,
@.K. Iymko,M.B.EBcroxosa, T.B.XKypasis,
SIM. Lsetok, E.B. KoBanésa, A.A. Jlaza-
perko, E.B. Jleruenko, O.B. Heromguen-
ko, O.M. Txanenrko, I[.O. Xpucrosa
u ap. OHAKO B CBS3U CO CTPEMHTEIILHBIMHU
HM3MEHEHUSIMU 3aKOHOJATeNIbCTBA M (Pop-
MHpPOBaHHUEM MPAKTUKH €ro pean3aluu
JAHHAs TeMaTHUKa HYXXIAeTCsl B HajbHel-
[IMX HCCIEIOBAHUSAX, KOTOpbIe OyayT
OTBEYaTh COBPEMEHHOMY Pa3BUTHIO TOCY-
JTAPCTBEHHO MOIUTUKY B Chepe MPOTUBO-
JIEHCTBUSI JOMAITHEMY HACHIIHIO.

Leapb u 3a1a4a cTaTbU 3aKIIFOYACTCS
B TOM, YTOOBI Ha OCHOBE aHAJIH3a IpaBo-
BOTO  OOeCHedyeHUs MpeIOoTBPAIICHUS
JIOMAITHET0 HACHIIHS U TIPOTHBOIEHCTBUS
MocieHeMy, CyleOHOW TIPaKTUKU ero
peanu3aiuy, Hay4YHBIX HCCIIEIOBaHUI
B JIaHHOH cdepe BBIIBUTH MPOOIEMHbBIC
BOMPOCHI TPUBICUCHUSI K AJIMUHHCTpA-
TUBHOW OTBETCTBEHHOCTH JIMI] 32 COBEP-
[ICHUE [TOMAIIHETO HACWIUS, IPUBJICYD
BHHMaHHUE CIICIUAINCTOB B YKAa3aHHOM
chepe 11 COBEPIICHCTBOBAHUS TIPABOCY-
TSI B PEIICHUH TAaHHBIX BOIIPOCOB.

H3no:xkeHnne 0CHOBHOTO MaTepHaja.

HpI/IBJ'I CUCHUC K OTBECTCTBCHHOCTH,

B YaCTHOCTH aJIMHUHUCTPAaTUBHOM, JIHII,
COBEPIIMBILINX JIOMAIIHEE HACUIINE, SBIIS-
eTcs OJHUM W3 HalpaBJICHUH NPOTHUBO-
JICUCTBUSL  TAaKOMYy HPaBOHAPYIICHHMIO.
OT KayecTBa paccleoBaHHs CIydacs
JIOMAITHETO HAaCUINs, COOpPAHHBIX JIOKa-
3aTeNbCTB, 0(hOPMIICHHS MAaTEPHUAIOB AET
3aBHCUT HEOTBPAaTUMOCTH TPHBICICHUS
K OTBETCTBEHHOCTH OOMIINKOB.

C nenpro M3ydeHHs1 CyAeOHOH Ipak-
THKH TI0 BOTIPOCAM COBEPIIEHHS JOMalll-
HEro HACWJIMsA HaMU MPOAHAIU3UPOBaHBI
3 774 cynebubix pemenus 3a 2018 r,
BbIHECEHHBIX cynamu I. Oneccel (Manu-
HOBCKHUI palioHHbll cyn, KueBckuil paii-
OHHBIN cyn, [Ipumopckuii pailoHHbIN CyII,
CyBOpOBCKHI paliOHHBIN Cyn) MO Jenam
00 aJMUHHUCTPATUBHBIX TIPABOHAPYILCHHU-
SIX, OTBETCTBEHHOCTh 3a KOTOpBIEC Mpea-
ycmotpeHa B cT. 1732 Konekca YkpauHbl
00 aIMUHHUCTPATHBHBIX ITPAaBOHAPYIICHNU-
ax (manee — KYoAIl).

W3 3 774 cyneOHBIX pemieHni B3bI-
ckaHue OblI0 HayokeHo B 1 169 nenax
(31%); Bo3BpalIeHO e Ha 10paboTKy —
749 (20%); 3axpbiTo men — 1 340 (35%);
npyroe (0ObeIMHEHHEe HECKOJbKUX Ipo-
W3BOJCTB B OJIHO; 3aMEHa HE OTOBITOM
YaCTH OJTHOTO B3BICKAHHS Ha JAPYroe B3bl-
ckanue) — 195 (14%) (Pucynoxk 1).

3774
pelueHuii

M no cywecTsy
B2 popaboty

W 3aKpLITO
W apyroe

Puc. 1

Ilo  pesymbraraM  HPOBEICHHOIO
aHaJaM3a BBUIBIEGH psJl  NPOOJIEMHBIX
BOIIPOCOB, CPEIM KOTOPHIX CBSI3aHHbIC
C JIeATENBHOCTBIO Cy/IeH; CBSI3aHHbIC
C JICSATENILHOCTBIO MOJIUIEHCKUX; CHCTEM-
HBIE HEJIOCTATKH.

K Bompocam, CBS3aHHBIM C JIeSITElIb-
HOCTBIO CyJel, B YaCTHOCTH, OTHOCHUTCS
npoOneMa MOJABIISIONIETO  NPUMEHEeHUs]
wmpagoe Kax 63blCKAHUsA 3d cogepuie-
Hue Oomawmneco nacumus. Tak, cpenu
1 169 npuHATBIX pelIeHud 1o Ccyle-
ctBy BbiHeceHbl | 023 pemenns (87%)
0 HaJOKEHHHM Ha oOuauuKa mTpada;
132 (12%) — o Ha3HAYEeHUM OOILIECTBEH-
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HbIX pabot; 14 (1%) — o mpumeHeHuH
K OOMIYHKY aJMHHUCTPATHBHOIO apecta
(PucyHok 2).

MpHBNEUEHO K OTBETCTBEHHOCTH (peweHHa no
cyujectsy) - 1169
,.7——!——_,__

|

JlefcTBUTENBHO, B  COOTBETCTBHU
cnmn. 1 1. 3 p. IX «3akintounTensHble N0JI0-
JKeHHsD» 3akoHa YkpauHbl «O npeaoTBpa-
IIEHUU U NPOTHUBOACHCTBUHU JIOMAIIHEMY
HACWIIMIO», B Ka4yeCTBE B3bICKAaHMS 32
COBEpIICHNE OMAIIHEr0 HACWINS BO3-
BpaiteH mrpad, kotopbiid B 2015 1. Obut
nckmoueH n3 cT. 173-2 KYoAll. Apry-
MEHTaIel TaKoro NeWCTBHS OBUIO TO,
YTO JpPYyTHe B3BICKAHHS, COICPIKAIIUECs
B cankiuu cT. 173-2 KYoAIl, a umeHHO
oOmecTBeHHbIe pabOThl U aJMHHHCTpA-
TUBHBI apecT, HE MOIYT I[PUMEHSTh-
Csl K HEKOTOPBIM KaTeropusiM TIpakiaH,
B YaCTHOCTH K JIMIIaM C MHBAJIUJAHOCTHIO
MepBOW WJIM BTOPOU Tpyrmiibl, OGepemMeH-
HBIM JKCHIIIMHAM, KOTOpBIE TAKXKE MOTYT
ObITh CyObEKTAaMH COBEPINCHHS [OMAIll-
Hero Hacumus. Kpome Toro, B CBsI3H
C pacImMpeHneM KpyTa JIUI, Ha KOTOPBIX
pacrpocTpaHseTcsl eHCTBHE 3aKOHOIA-
TEJBCTBA 110 BOIIPOCAM MPETOTBPAIICHUS
JIOMAITHETO HACHIIVSI U TIPOTHBOICHCTBHS
nocienHeMy, wmrpad — LeIecoodpasHo
NPUMEHATh U OTHOCUTEJILHO OOMIYHKOB,
KOTOpbIE HE UMEIOT O0OLIEro ¢ MocTpaias-
UM JIMLOM ceMeliHoro Oromkera. OnHa-
KO, K COXKQJICHUIO, KaK CBUJETEIbCTBYET
MPOBEJICHHBI HAMH MOHHUTOPHHI, CYJbU
MIPEUMYIIECTBEHHO HE CIUTAIOTCS C 3TUM
00CTOATEIECTBOM M NPHMEHSIOT mTpad
HE3aBUCHMO OT TOTO, UMEIOT JIU OOUIIHK
U TIOCTpaJaBIlee JHI0 OOIIMH ceMmeil-
HbIi Oropket. Tak, HanpuMmep, 5 nekadps
2018 1. BO BpemsI pacCMOTpEHHs Jeia
Ne 520/19255/18 cynpst KueBckoro paii-
oHHOro cyna I. Opecchbl IpU3HAT BUHO-
BHBIM B COBEPLICHHH aIMHHUCTPATHBHO-
TO IIPaBOHAPYILEHUS, IPEYCMOTPEHHOTO
4. 2 ct. 173-2 KYoAlIl, u noasepr aaMu-
HHCTPaTMBHOMY B3BICKAaHMIO B BHJE
wrpada B pazmepe 340 rpH B 10XO rocy-
apcTBa TPaXXIAHWHA, COBEPIIMBIIETO



LEGEA SI VIATA

JIOMaIllHee HACWIIME IICHXOJIOTHYECKOro
XapakTepa B OTHOILIEHUH CBOEH *keHbl [4].

Taxxke oOpamraer Ha cebsi BHUMA-
HHE pPACIPOCTPAHEHHOCTh IPUMEHEHHS
CYIbSIMH B pe3yJbTaTe pPacCMOTPEHHs
JIe71 O COBEPLICHUHU JIOMAIIHETO HACHIIUS
ct. 22 KYnAIl, a uMeHHO oc8obodicoenue
Om OMBemCcmMEeHHOCMU NPU MAIO3HAYU-
menbHocmu npasoHapywerus. Tak, cpeau
1 340 npunsateix B I. Onecce 3a 2018 1.
peLIeHHH O 3aKpPBITHH aJIMHHUACTPATHB-
HbIX npou3sBoxcTB 270 nen (20%) 3akpbl-
Tbl B cOOTBeTCTBUH cO cT. 22 KVYoAIl
«B03MOXHOCTH OCBOOOXK/ICHUS OT aMH-
HHCTPaTUBHOW  OTBETCTBEHHOCTH IIPH
MaJIO3HAYUTEIILHOCTH PABOHAPYIICHUS
(Pucynok 3). [Ipenmy1iecTBeHHO TaHHAS
CTaThsl IPUMEHSIIACH TI0 JIeJlaM O COBEp-
[ICHUU JIOMAIIHETO HACHJIUS TICHXOJIO-
THYECKOl (OPMBI WM O COBEPIICHUH
JIOMAIIHETO HACHIIHS, KOTOpOE HE MpH-
BEJIO K TsDKEIbIM rociencteusM. O6pa-
IIAI0T Ha ceds BHUMaHUE CITydau 3aKpbl-
THUSL JIeJl TI0 MaJIO3HAYUTEIbHOCTH, KOTIa
JIOMaIllHee HACHJIME COBEPIIAIOCh C MpHU-
MeHeHneM (pu3nueckoi Cuibl (TONKaHue,
MOLLEYNHBI, yaylieHus). Tak, Hanpumep,
6 urons 2018 . BO BpeMsi pacCMOTPEHHS
nena No 521/11455/18 cympst ManuHoB-
CKOTO0 paifioHHOro cyaa r. Oneccsl Npu3Hal
BUHOBHBIM B COBEPLICHHH JIOMAIIHETO
HAacWIIMsL OOMTYMKA, KOTOPBIH BO Bpems
CCOPBI C COKHTEIBHUIIEH OCKOpOISI ee
HEIIeH3YPHOU OpaHbIO ¥ yIaPHJI TIO JIUILY,
onHako Ha ocHoBaHUM CT. 22 KYoAIl
0CBOOOIMII €ro OT aJAMHHUCTPATUBHON
OTBETCTBEHHOCTH B CBS3M C MaJIO3HAYH-
TEJILHOCTBIO COBEPLIEHHOIO TPaBOHApY-
IIEHHUS U OTPAHUYWIICS YCTHBIM 3ameya-
HueM [5]. Bo Bpems paccMoTpeHus aena
Ne 523/12964/18 cynps CyBOpOBCKOTO
paiionHoro cyna r. Omecchl 0CBOOOIHI
JIUIIO0, KOTOPOE BO BPEMS CCOPBHI CO CBO-
el )KEHOU yaapu/I0 CBOeil ro/ioBoii 1o
ee roJioBe, OT aJIMHHUCTPATUBHON OTBET-
CTBEHHOCTH, Ha ocHoBaHWH cT. 22 KYo-
AIl, To ecTh 110 MaJTIO3HAYUTEIHHOCTH [6].

3aKpbiTbie Npou3BoacTsa - 1340

NI HAGHTERBHOCTE
Wocyrciane cocrasa
JAMOHIMAMCE CPOHN

W COCTaB IPECTYNAEHIA

Puc. 3

M3BecTHO, 4TO JOMaIllHEE HAaCUIIUE
SBJISCTCS JIATEHTHBIM IPAaBOHAPYIICHU-
€M M 4YacTo ocraercs Oe3HaKa3aHHBIM
UMEHHO H3-3a MOJYaJIMBOIO COIVIACHS
CO CTOPOHBI MOCTPAIABIIETO JIMNA. DTO
TAKKEe TOATBEPKIACTCS 3HAYUTEIBHBIM
KOJIMYECTBOM YPETyJIUPOBaHUS KOHIHK-
TOB MEXJ/y CTOPOHAMH M MPUMHPEHHEM
¢ obnmuukoM. Hepenko Takoe ciydaercs
U BO BpeMs cyieOHoro 3acenanus. OnHako
Ba)XHO OTMETHTh, UTO TaKWe CIydan MpH-
MHpPEHHs C OOMJYHKOM YacCTO HMPUBOJST
K IIOBTOPHBIM, 00JI€€ TSDKEIbIM IIOCIE-
ctBusM. O 1aHHBIX 0OCTOATEIBCTBAX CBU-
JIETeNbCTBYET U O(pHULHATIbHAS CTATUCTHU-
ka [TmaBHOTO ynpasienus HanmonanbHo#M
nonuiuu B Oecckoit 001acTh, B COOTBET-
cTBHUHM ¢ KoTopoii 3a 2018 1. mo . Oxecce
noctynuio 4 468 oOpareHuii OT rpaxaan
OTHOCHTETIPHO COBEPIICHHS JOMAIIHE-
ro Hacumms. [lo pesymbrataMm mpoBepok
cocraBiieHo 3 835 mpoTokooB 00 aaMu-
HHUCTPAaTHBHOM  TMPAaBOHAPYUICHHUH 1O
cT. 173-2 KYoAll, u3 xoropsix 1 948 mpo-
TOKOJIOB COCTaBJIEHO MO 4. 2 cT. 173-2
KVYoAIl 1o ecTh npu MOBTOPHOM COBEp-
HICHUH [IPAaBOHAPYLICHHUS.

Oo0paiiaer Ha ce0st BHUMAHUE OMCYm-
cmeue npuUMeHeHUs CyOamu CneyuaibHbIX
Mep OMHOCUMENbHO NPOMUB0Oetcmeus
Jomawnemy Hacunuro. Tak, 3a 2018 r.
cymamu T. Oneccsl He OBUTO MPHHATO HU
OJTHOTO PEMICHHsI OTHOCHUTEIHHO HaIpaB-
JICHWSl TPABOHAPYLIUTENS Ha IIPOXOXK-
JIEHE TPOTPaMM JUIsT OOHMIYUKOB, XOTS
B cT. 39-1 KVYoAIll onpeneneHHo, 4to
B Cilyyae COBEpLICHMs JIOMAIIHEro HaCH-
JMs CyA IPU PELIeHUH BOIPOCa O Hajo-
JKEHHHU B3BICKaHMS 32 aIMUHUCTPATHBHOE
NpaBOHAPYIICHUE UMEET PABO OIHOBpE-
MEHHO DEIIUTh BOIIPOC O HalpaBJICHUU
JHIa, KOTOPOE COBEPIUIMIIO JOMAIIHEee
HACHJIME, HAa IPOXOXKICHHE MPOTrPaMMbI
it Takux Jmi [2]. Tak e OTCyTCTBYIOT
CBEJICHHSI O BBIHECEHHWH CYJOM OTHOCH-
TEJBHO OOMIYMKOB  OTPaHUYUTEIBHBIX
npennucanuid. JlaHHblii QakT, B CBOIO
o4epesib, CBUICTENBCTBYET O HEOCBEIOM-
JICHHOCTH OOIIECTBA O BOSMOKHBIX MEpax
HNPOTHBOAEHCTBHS JIOMAIIHEMY HACHIIHIO
U UTHOPUPOBAHUU CyObeKTamMu B cdepe
NPEeJOTBPAIICHNS] TAKOTO IPECTYIICHHs
U TPOTHUBOJCHCTBUS €My OOS3aHHOCTH
pa3bsACHEHUS] MpaB M BO3MOXKHOCTEH
MOCTPaaBLICIO JIUIIA.

Ecim  npoananusupoBars — Jeina,
3aKpBITBIE  CyIOM  Ha  OCHOBaHUH
cT. 247 KYoAIl «O6cTosiTenbCcTBa, KOTO-
pBIe WCKIIIOYaroT TPOW3BOJCTBO B Jelie
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00 aJMMHHCTPAaTHBHBIX IIPaBOHApYIle-
HUAX», To cpenu 1 340 3akpbIThIX aed
119 (9%) (Pucynok 3) 3akpbITO B CBS-
3M C OTCYTCTBHEM COOBITHSI M COCTaBa
aJIMMHUCTPATUBHOTO  IPABOHAPYIICHUSL.
CreyeT OTMETHTB, YTO CYABSIMH HpH-
HUMAJIUCh PEIICHUS O 3aKPBITHU JEJ T10
ct. 173-2 KYoAIl u3-3a Toro, 4ro «iuya
He ABNAIOMCS YeHaAMU ceMbUy, PEIb HIIET
o ObBIIMX cympyrax [7]; numax, mpo-
JKUBAIOIIMX MJIK TIPOKMBABIIMX OJHOM
ceMbel, HO He cocTosmux B Opake [8];
0 HEBECTKE U CBEKpOBH [9], nsze u mie-
msHHuke [10]. ITpu sTom B cT. 3 3akoHa
«O TmpenoTBpalleHUH M MPOTHBOACH-
CTBUHM JOMAaIlHEMy Hacmiuio» [3] uer-
KO OmpeneseH Kpyr JuIl, Ha KOTOPBIX
pacmpocTpaHseTcst IEHCTBHE COOTBET-
CTBYIOLIETO 3akoHomarenbcTBa. O Hemo-
CTATOYHOW OCBEJOMJIEHHOCTH CylIel o
MOJIOKCHHUSX HOBOTO 3aKOHOMATEIbCTBA
B cdepe NpenoTBpAIICHHs JOMAITHEro
HACWJIHS M TIPOTHBOJEHCTBUS MOCITEIHE-
MY CBHJICTEJILCTBYET TaKKE yCmapesulds
mepMuHono2us, B YaCTHOCTH TEPMHUH
«HACUIINE B CEMbE», KOTOPBIH HCIIOJb3Y-
0T HEKOTOpPbIE CYJbH BO BPEMS paccMo-
Tpenus aen o ct. 173-2 KYoAIl [11].
BakHO OTMETUTB, YTO Ka4eCTBO pac-
CMOTpEeHHsI Jiel 00 aJMHUHHCTPATHBHBIX
[IPABOHAPYLICHHUAX 3aBHCUT M OT IIpa-
BUJIBHOCTH  O(OPMIICHHSI  MIEPBUYHBIX
JTIOKyMEHTOB. Cpenu BBISIBIICHHBIX
B pe3yNbTaTe IMPOBEACHHOIO MOHUTOPHH-
ra TpoOJIEeMHBIX BOIPOCOB, CBSI3aHHBIX
C JEATENbHOCTBIO moNuneiickux, odpa-
maloT Ha ce0si BHUMAaHUE HeOOCmAamKu
ogopmaenus npoyeccyanrbHbix OOKyMeH-
Mmos u Mamepuanios aOMUHUCMPAMUBHO-
20 Oena. OTIPaBHBIM NPOLECCYaIbHBIM
JOKYMEHTOM MpOU3BOJICTBA IO JIelIaM
00 aJMHMHHCTPATHBHBIX IIPaBOHApYILe-
HUSIX SIBJISICTCS ITIPOTOKON 00 ajMHUHH-
CTPaTUBHOM IIPaBOHAPYIICHNH, Tpebdo-
BaHUS 10 O(QOPMIICHUIO M COJEPKAHUIO
KOTOpOro cozepskarcst B cT. 256 KYoAIlL
OnmHako aHanM3 CyAeOHOH MpaKTHKH
OTHOCHUTEJIBHO peIIeHHuil 00 ajMHUHU-
CTPAaTHBHBIX IIPABOHAPYILICHUSX COIVIAC-
HO cT. 173-2 KVYoAIl cBuuerenscTBy-
€T O TOM, YTO HE BCErJa IPOTOKOJIbI 00
aJIMMHUCTPATUBHBIX IIPABOHAPYILICHUSIX,
COCTABJICHHBIC COTPYAHHKAMH IOJIUIINH,
oTBeyaroT TpedoBaHusiM cT. 265 KYoATIl
W COAEpIKaT BCe CBEICHMUS, HEOOXOANMBIE
JUISL BBIHECEHUS Cy[beH ITOCTAHOBJICHUS
mo pery. K nHambonee pacmpocTpaHeH-
HBIM HEJOCTaTKaM IIPU COCTaBJICHUHU
COTPYIHUKAMH{ ITOJHMIUN TPOTOKONA 00
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aJIMMHUCTPaTHBHOM  I[IPAaBOHAPYLICHUN
MOXXHO OTHECTH CJIE/yIOlINe: He yKasa-
Ha yacth cT. 173-2 KYoAlIl; He ykazano
MECTO COBEpILCHUS IPABOHAPYILICHUS;
IIPOTOKOJI 3allOJIHEH Hepa300p4yMBO; HE
yKa3aHbl CBHICTENN MpPaBOHAPYIICHUS,
OTCYTCTBHE B IPOTOKOJE YBEIOMIICHHS
OTHOCHTENIFHO JIaThl U BPEMEHH PaccMo-
TpEHUs Jena.

[IpuHuMass BO BHUMaHHE CYIIECTBO-
BaHHE TIpoOena B aJMHUHHUCTPATUBHO-
JIETTMKTHOM 3aKOHOJATENbCTBE 00 OCHO-
BaHMAX JUI1 BO3BPAILCHUS MaTepHasoB
Je7 Ha JIOpaboTKY, Cy/IbH, CChUIasCh Ha
4. 5 1. 24 nocranoBnenus [Inenyma Bep-
XOBHOTO cyna YKpauHbl OT 23 nexadpst
2005 r. Ne 14 [12], Bo3BpamaoT MaTepua-
JIBI IeJ1 B OPTaHbI TIOJIUIMN Ha TOPaOOTKY.
OpHako ciegyeT oOpaTuTh BHUMaHHE Ha
TO, YTO UMEHHO HECOOTBETCTBHE IPOTO-
Koia TpedoBaHusM CT. 256 KYoAIl wmmmn
COCTaBJICHHE €ro HEyNOJIHOMOUYCHHBIM
JIUIIOM SIBIISTIOTCSI OCHOBAHMSIMH JUISI BO3-
BpAIllEHUs] MAaTepHajoB Ha JOpabOTKy.
OTcyTcTBUE CBUJETENICH WIM JIPYrHX
JI0Ka3aTeNbCTB, 0COOCHHO €CIIM Pedb UIeT
0 JIOMAIIHEM HACHIIMH, KOTOPOe, KaK Ipa-
BUJIO, COBEPIIACTCS 32 3aKPBITHIMU JIBEPb-
MU, HENPAaBUJIBHO 3aBEPEHHbBIC KOMUH
JOKyMEHTOB, IPUIAraeMbIX K MaTepHa-
J1aM Jiefia, ¥ T. T. He MOXKeT ObITh OCHOBa-
HHEM /711 BO3BPAIIECHH MaTepPHaIOB Jieia
Ha JI0paboTKYy.

Ha popabotky - 749

B HefOCTaTRM COPAMIEHAR

W yeobecneserHe ABKH

Puc. 4

OcoOenHO oOpamaer Ha ceOs BHHU-
MaHHE B Ka4eCTBE OCHOBAHMS JUI BO3-
BpalleHns] MaTepUalioB Jeia Ha «Iopa-
OOTKY» WM «yCTpPaHEHHs HEIOCTATKOB)
Heobecneuenue A6KU aUYd, KOMopoe
npusnekaemcs K AOMUHUCTPATNUBHOU
omeemcmeeHHOCmu, B CyJ JUli paccMo-
TpeHus aena. [lo pesynbraram npoBesieH-
HOTO MOHMTOPUHIA BBISBICHO, YTO CPEIH
3 774 npunsaTeix pewenuii 3a 2018 1. Ha
nopaboTKy Bo3BpaieHo 749 nen, a omHIM
13 HanboJee pacpoCTPAaHECHHBIX OCHOBA-
Huil g Bo3BpameHus (40%) sBisIoCH

HeoOecrieyeHne sIBKM JIMIA, MpUBIIEKae-
MOTO K aJMHHUCTPAaTUBHOW OTBETCTBEH-
HoOCTH, B cy/ (PucyHok 4).
JletictButenbHo, B cT. 268 KYoAll
MPEYCMOTPEHO, YTO MPHCYTCTBUE JIULIA,
KOTOpOE TIpUBICKACTCS K aJMHUHHCTpA-
THUBHOIl OTBETCTBEHHOCTH 3a COBEPIICHUE
JIOMAIITHETO HACHIIUs, SIBJISETCS 00s3a-
TENBbHBIM, a B CIIy4Yae YKIOHCHHS OT SIBKH
[0 BBI30BY OpraHa BHYTPCHHHX JIeJ WIIH
CYIBH 3TO JIMIO MOYKET OBITh TOJIBEPTHYTO
npuBosy. OJHaKO HOCTaHOBJICHHE OTHO-
CHUTEJIBHO NPUMEHEHUS MPUBOJAA CYIIbIMU
MPEUMYIIECTBEHHO HE BBIHOCUTCS, a Jielia
HANpaBJIsAIOTCS Ha JO0pabOTKy C LEIbio
YCTpaHEHHsl HEIOCTaTKoB OQopMIIeHUS
w Ut obecriedeHus SIBKU JIMIa B CYJI.
DTO NPHUBOAUT K YBEIMYCHUIO CPOKOB JUIS
NPUHATHS PELICHHS 110 ey 00 aJIMHUHH-
CTPATUBHOM IPABOHAPYIICHHH, KOTOpBIE,
commacHo cT. 38 KVYoAIl, cocraBustor
3 Mecsiia co JiHsI COBEPILCHHS TPABOHAPY-
ieHusl. Pe3ynbrarsl POBEICHHOTO MOHH-
TOPHUHIA 3aCBH/ETEIBCTBOBAIIH, YTO O/~
Bisitoniee 6osbIMHCTBO (71%) peruenuii
0 3aKpBITUM TPOM3BOJACTBA 1O JIENaM O
COBEPLICHNH JJOMAIIIHETO HACWIIUS CBs3a-
HBl IMEHHO C OKOHYaHHEM CPOKOB HaJlo-
JKEHUS! B3bICKAaHUH 32 aJIMUHHUCTPATHBHbIC
npaBoHapymenus (Pucynok 3).
ObecneyeHne TMOMUIEHCKUIMHU SIBKA
JIHIA, KOTOPOE MPUBIICKACTCS K aJMUHHU-
CTpPaTHBHOHN OTBETCTBEHHOCTH, O3 BbIHE-
CEHUS CYJIOM TIOCTAHOBIICHUSI O TIPHMCHE-
HHHM TIPUBOJIa BOTIPEKU €0 BOJIC SIBIISICTCS
MIPAaKTUYECKH HEBO3MOKHBIM. B uacTHO-
CTH, JIMIIO MOXET KaTeropuueckKH OTKa-
3bIBaTBCSL MIATH B Cy/A; YKpPBIBaThCsS OT
COTPYJHUKOB TOJUIMHU; CUCTEMAaTHYECKH
HaXOJUThCS B COCTOSIHUM AJIKOT'OJILHOTO
WM HapKOTHUYECKOTO OINbSHEHHs (CyIbH
HE pacCMaTPHBAIOT AEJI0 B TAKOM ClIydae);
MOXXET OTCYTCTBOBAaTh JOKYMEHT, Y/IO-
CTOBEPAIOIINK JIMYHOCTB. Kpome Toro,
BO BpEMs BBINOJHCHUS IMOJUICHCKUMHE
MPUBOJA CJICAYET MPUACPKUBATHCS CPO-
KOB aJIMHHHCTPATHBHOTO 3aJICpiKaHus,
COCTaBJIATh HPOTOKOI 00 aJMHHHCTpa-
THUBHOM 3aJIepXKaHHU, cO00IaTh 00 3TOM
POJICTBEHHUKAM  3a€pXKAHHOTO  JIMLA
U B LEHTP IPENOCTaBICHHs OeCIUIaTHOM
npaBoBoi momouny. [IpuHrMas BO BHHU-
MaHHE TO, YTO CPOK aMHUHHUCTPATHBHOIO
3ajlepXKaHus 3a COBEPIICHHE IOMAIHEro
HACHJIMSI HE MOYKET MPEBBIIIATh 3-X 4acoB,
a ero OTCYET HAYMHACTCS C MOMEHTa (haK-
THYECKOTO OIPaHUYCHHUsI CBOOOMIBI Tiepe-
JIBIDKCHHS JIMIA, O00CCHCYNUTh HPHBO/L
JIHIA C COOITIOZICHMEM BCEX MPOIIECCyallb-
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HBIX TPeOOBaHMN HMHOTJA MPAKTHYECKH
HEBO3MOXHO.

Briueykazannele
MPUBOJAT K N30€raHnio 00U TYMKOM OTBET-
CTBEHHOCTH U TOTEepe JOBEpUsI K IMPaBO-
OXPAaHUTENIFHBIM OpraHaM CO CTOPOHBI
MOCTPA/IaBIIero JIMIA. MBI COIIaCHBI
¢ yrteepxnaenneM J[.B. TomoGopomsko
0 TOM, YTO «COBEpIICHHE JHIOM, KOTO-
poe TIpHBIEKaeTCcs K aAMHUHHUCTPATUBHOMN
OTBETCTBEHHOCTH, JICHCTBHH, HampaBJIcH-
HBIX Ha HESIBKY B CyJT JUIsl pa30uparesibcTBa
Jiena, WIM HEBO3MOXKHOCTh PaOOTHHKOB
MOJUIMK  OCYIIECTBUTh TPHBOJ 3TOTO
JMlA HAKOMM 00pa3oM He MOry ObITh
OCHOBaHMSIMU JJIsl BO3BpAIICHUS IPOTO-
Kosa 00 aJIMHHHCTPATUBHOM IPABOHAPY-
IICHUH JUIS HaJJIeXkKalero opopmieHus,
MIOCKOJIBKY HE KacaloTCsl HUKAKUX HeJo-
CTaTKOB TPOTOKOJNA 00 aIMHHHCTPATHB-
HOM TpaBoHapymeHnd. CyJ TOIDKeH Mpu-
HSTBH BCE BO3MOKHBIE MEPBI OTHOCHTEIIHHO
nH(pOPMUPOBAHHMS JINIIA, KOTOPOE TIPHBIIE-
KaeTcsi K aJIMUHUCTPATHBHON OTBETCTBEH-
HOCTH, O BPEMEHH, J]aTe U MECTe paccMo-
TpEHHs JIeJIa, a B CiTydae YKIOHEHHS JIHIa
OT SIBKU — BBIHECTH TIOCTAHOBIICHHE O €ro0
npusoze B cym» [13, c. 132].

[lo HameMy MHEHHIO, CYIIECTBYIOT
[IPAaBOBOM U OpraHU3allMOHHBIA IIyTH
HCTIPABICHUS 3TOW CHCTEMHOW OLIMOKH.
Bo-niepBeIX, 1enecoobpazHo ObLTO  OBI
BHecenue usMenenuii B KYoAlIl, B wact-
HOCTH, CJIe[IyeT IIPeyCMOTPETh B CT. 268,
YTO B Cilydae HESBKU JIMIA B CYJ, IPH
YCIIOBHH JIOJDKHOTO €TO YBEIOMIICHHS O
MECTe M BPEMEHHM pPAcCMOTPEHUs Jeia
U OTCYTCTBHHM XOJIaTaliCTBa C €ro CTOpo-
HBl O TMEPEHECEHUHM PAcCMOTpPEHHs Jera
[0 YBAaXXHUTEIbHBIM MPUYHHAM, PACCMO-
TpEeHHUe JieNia 3a COBEPILCHHE TOMAITHEro
HACWIIMSL TIPOUCXOIUT Oe3 MPHUCYTCTBHS
takoro smna. OgHAKO BHECEHHE H3Me-
HEHWH B HOPMAaTHBHO-TIPABOBBIC AaKThI
SIBISIETCS] JUTMTENBHBIM TTporieccoM. [103-
TOMY KaK BPEMEHHBIH BapHaHT PELICHUS
JTAaHHOW TPOOJIEMBI MOXKHO TIPEIyCMO-
TpeTh 0053aTeNbCTBO CyAa IPHUHAMATH
BO BHHMAaHHE 3asBJICHHE JIUIA, KOTO-
poe TmpHBIEKaeTcs K aJIMHUHHCTPaTHB-
HOW OTBETCTBEHHOCTH 3a COBEpIICHHUE
JIOMAIITHETO HACUIIUS, O pa30upaTenbcTBe
JieNia B €ro OTCyTCTBHe. Takoe 3asiBIeHUE
JIMLO MOXET MoJaTh BO BpeMs odopmite-
HUSI TIOJIUIIEHCKUMH MaTepHaIoB Aeia 00
aIMUHHICTPAaTHBHOM NIPaBOHAPYIICHHN.

BeiBonbl. Ilpusneuenue x anMuHu-
CTPaTHBHON OTBETCTBEHHOCTH SIBIISIETCSI
OJIHUM W3 B@KHBIX HAIPaBIECHHH TPOTH-

00CTOSATENLCTBA



BOJICHCTBHS JloMalHeMy Hacuiuio. [lo
pe3yJsibTaTaM MpoBeICHHOTO MOHUTOPHHTA
CyAeOHbIX pEelLIeHUH Mo JenaMm O CoBep-
[ICHUM JIOMAIIHEr0 HACWIIHS BBISABICH
psiAl POOJIEMHBIX BOIPOCOB, CBS3aHHBIX
C JeATEeIbHOCTBIO Cyaeill (TIpuMeHeHue
mrpada Kak B3bICKAHMS 32 COBEpIICHHE
JIOMAIIHEeTO HACHINS; OCBOOOXKIECHHE OT
OTBETCTBEHHOCTH TP MaJIO3HAYUTEIHEHO-
CTH NIPABOHAPYIIEHUS; OTCYTCTBHE PUMe-
HEHUSI CylaMH CIEIHAIbHBIX Mep TI0 TIPo-
TUBOZAEHCTBUIO JIOMAIIHEMY HACUIIHIO);
C JIeSATEIBbHOCTBIO IOJIMLEHCKUX (Heno-
cratki  O(OPMIIEHHS MPOLECCYaIbHBIX
JIOKYMEHTOB M MaTepHaJiOB aJMHHHCTpPa-
TUBHOTO JI€Ja); ¢ CUCTEMHBIMH HEJIOCTaT-
KaMu (HeoOecriedeHne sBKH JIHIA, KOTO-
poe TIpHBIEKaeTCs K aAMHUHUCTPATUBHOMN
OTBETCTBEHHOCTH, B CyJ IJIs pa3OupaTeb-
ctBa nena). [lomaBmnstoniee OONBITMHCTBO
HEJJOCTaTKOB B IIPOLECCE TPUBIICUCHUS
K aJMHHUCTPAaTHBHOH OTBETCTBEHHOCTH
T,
JIMe, CBSI3aHbl C HU3KUM YPOBHEM OCBe-
JIOMJICHHOCTH Cy/led M HOJMMIEHCKuX 00
M3MEHEHUSIX B 3aKOHOJATENIBCTBE B cepe
NPEOTBPAIICHNS  JOMAIIHEr0  HACHIIHSA
U POTUBOJCHCTBHUS NOCICIHEMY.

Jlnst penieHus HEKOTOPBIX MPoOIeM-
HBIX BONPOCOB IIPUBIEUYEHHUS K aJMU-
HUCTPATHBHOM OTBETCTBEHHOCTH OOWI-
YHUKOB, OOecreueHusi  OOBEKTHBHOTO
1 BCECTOPOHHETO PacCMOTPEHHS CylaMH
nen mo cr. 173-2 KYoAIl nenecoo6pas-
HO 00s13aTeNbHOE TOBBIIICHNE KBaTH(H-
Kalluy cyzel U TMOJMLEHCKUX 110 BOIPO-
caM IPHMEHEHHS 3aKOHOJATEIbCTBA O
NpPEeIOTBPALICHUH JJOMAIIHEr0 HACHIIHS
U MpOTUBOJeHcTBUN nocneaHeMmy. Kpome
TOTO, CTOMT OOpaTHTh BHUMAaHUE COTPYII-
HHKOB MOJIMIIMK HA Ka4€CTBO U TOJHOTY
COCTaBJICHHS MIPOIECCYANbHBIX TOKYMEH-
TOB OTHOCHTEIHHO JIOMAIIHETO HACHIIHS
C YeTKHM COONIOeHneM TpeOoBaHMUit
1 TEPMHUHOJIOTHH 3aKOHOJIATeNbCTBA. Tak-
JKEe IeNIeco00pa3HO BHECTH COOTBETCTBY-
rome usMeHenuss B KYoAll, kotopsle
OynyT cmocoOcTBOBaTh  A(PPEKTUBHOM
peaiu3aluy 3aKOHOAATENbCTBA B cdepe
MPOTHBOAEHCTBHSA JIOMAIIHEMY HACHITHIO.

Tonbko TpU YCIOBUM KOMIUIEKCHO-
rO MOAXO/JAa M BHUMAHHUS K KOXIAOMY M3
HampaBlIeHUN MPOTUBOACUCTBHS JIOMAIll-
HEMy HACWJIMIO, YETKOTO BBIMOJHEHUS
KOKIBIM M3 CyOBEKTOB CBOMX ITOJHOMO-
YU, TOHUMAaHHS IMH aKTyaJIbHOCTH U pac-
MIPOCTPAHEHHOCTH IPOOJIEMBI JTOMaIHe-
r0 HACWIVS, Ba)KHOCTH CBOEBPEMEHHOTO
u 3(PEKTUBHOIO pearupoBaHusl HA CIy-

COBCPIIMBIINX JAOMAIIHEE HaCHU-

Yay TAaKoOro HACHJIMS, HEYKIOHHOIO MpH-
BJICUCHHST K OTBETCTBEHHOCTH OOUIYHKOB
BO3MOXKHA Y eKTUBHAS peann3anus aei-
CTBYIOILIETO 3aKOHOZATENbCTBA. bes atoro,
npu JIFOOOM KavecTBe 3aKOHOIATEbCTBA,
HOPMBI OCTAHYTCSI IIPOCTO HOPMaMH.

Crnucox HCMOJb30BAHHON JHTepa-
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1. DKOHOMHYECKHE  IIOCIIECTBUS
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IHHOHATHUE U COAEPKAHUE
IOPPEKTUBHOI'O UCITOJb30OBAHUSA 3EMEJIb

Anacracus KOHPATIOK,

aCTIMPaHT Ka(epbl 3eMEeIFHOTO 1 arpapHOTo MpaBa
HanmonanbHOTO 10pUAMYECKOTO YHUBEpcUTeTa uMeHu SIpocnasa Mynporo

AHHOTAIUA

B crarpe aHanM3upyIOTCS MOHATHS «3(D(PEKTUBHOCTY U «9(PPEKTUBHOE HCTIONIE30BaHIE 3eMITI». OnpeieieHsl KpUTEPHUH 1 TT0Ka-
3atenu 3()(GEKTUBHOTO MCIIOIb30BAHMS 3€MEb, COCTABISIOLINE €r0 COAepiKaHue. BblieneHbl 0CHOBHBIE KpUTEPHU 3()(HEKTHBHOTO
HCIIOJIb30BAHUSI 36MIIH, @ IMEHHO: COLIMAJIbHBIE, YKOJIOTHYECKHE, SKOHOMHUECKHUE, OPraHN3aI[IOHHbIE U TEXHUYECKHE.

Ipennaraercst paccMarpuBaTh 3 (GEKTHBHOE UCIIOIb30BAHME 3EMIIM KaK LIEJICBOE U INIAHUPYEMOE C yYETOM JOJITOCPOYHBIX HHTE-

pecoB 00111eCcTBa [0 UCIIONI30BAHUIO 3¢MIIH € LE/IbIO MOTyYeHHs IPUOBLIN ¢ MUHUMAJIbHBIMU 3aTPaTaMU Ha OILIATy TPYAA U CPEICTB C
y4YETOM 3KOJIOTMYECKUX M COLMANIbHBIX IOTPEOHOCTEN, KOTOpbIE 00ecreyaT yBeIMYeHUE KONUUECTBA U MOAEPHU3ALIMIO KAU€CTBEHHBIX
XapaKTEPUCTHUK 3eMEIIbHBIX PECYPCOB, IIOBBIILICHUE YPOBHS KM3HU HACENIEHHUS, TOJIepKaHue YKOJIOTNUEeCcKoro OanaHca.

CrenaH BbIBOJ 0 HEOOXOAUMOCTH KOHCONUIALUN KOHIEIIUH «3(h()EKTUBHOTO 3eMICHIOIb30BaHU HA 3aKOHONATEIbHOM YPOBHE.
Kpome toro, ormedaercs, 4to 3(G(GEeKTUBHOE UCIOIb30BaHUE 3eMENb OyJIET COYeTaTh PEIIEHHE BOIPOCOB, KACAIOIIMXCS KaK HKOHO-
MHUeCKOH cepsl, Tak U OKpysKaromeil cpezibl. Llesibro Takoro 3eMIIenoab30BaHus JOKHO OBITH HE TOJIBKO MPUOPUTETHOE SIKOHOMH-
YeCKOE Pa3BUTHE, HO TAKKE DKOJIOTMYECKOE U COLMAIBHOE, YTO OCTAHOBUT JaJIbHEMIIee YXY/IIEHHE KaueCTBa 3eMEJIbHBIX PECYPCOB.

KiioueBslie ci10Ba: 5 QEKTHBHOCTD, 3eMeJIbHbIE PECYPChI, OXPaHa, 3eMJICH0b30BaHuE, 3P (HEKTHBHOE HCIIONB30BAHHUE 3EMEIlb.

CONCEPT AND CONTENT OF EFFICIENT USE OF LAND

Anastasiya KONDRATYUK,
Postgraduate Student of the Department of Land and Agricultural Law
of the Yaroslav Mudryi National Law University

SUMMARY

The article analyzes the concepts of “efficiency” and “efficient use of land”. Criteria and indicators of effective use of land constituting
its content are defined. The main criteria for the effective use of land, namely: social, environmental, economic, organizational and technical.

It is proposed to consider the effective use of land as a targeted and planned taking into account the long-term interests of society
in the use of land for the purpose of earning a profit with minimal labor costs and funds taking into account environmental and
social needs that will ensure an increase in the quantity and modernization of the quality characteristics of land resources life of the
population, maintaining the ecological balance.

The conclusion is made about the need to consolidate the concept of “efficient land use” at the legislative level. In addition, it is
noted that the effective use of land will combine the solution of issues relating to both the economic sphere and the environment. The
purpose of such land use should be not only priority economic development, but also ecological and social, which will stop further
deterioration in the quality of land resources.

Key words: efficiency, land resources, protection, land use, efficient use of land.

IlocranoBka  mpoOiembl.  3eM-
JIsl — OCHOBA YKU3HHU YEJIOBEKa, HEOOXO/H-
MOE YCJIOBHE CYLICCTBOBAHUS, SBISETCS
MUTATEIILbHON CPENoi AJsl PaCTUTEIILHOIO
1 KUBOTHOTO MHpA, BBINONHSICT (yHKINH
OCHOBHOTO CpEJICTBa IIPOM3BOJICTBA M TIPO-
CTPAHCTBEHHOTO OIEPaIIOHHOTO Oaswmca.
DdhexTUBHOE HCIIOTH30BAHUE 3eMEITbHBIX
pecypcoB nMmeer OOJbIIOE 3HAYCHHE UL
YCTOMYMBOTO pa3BUTHsI YKpauHbL. 3eMeb-
HBIE PECypChl CTpaHbl HAXOHATCA B KpU-
THYECKOM COCTOSIHHH, YTO MPUBOAUT K HX
HCTOILCHHIO M JIeTPaJalliH, CJIeI0BATENb-
HO, BOTPOC 00 3(HEKTHBHOM UX HCIIONb-
30BaHUHM SIBIISICTCS aKTyalbHBIM B COBpE-
MEHHBIX YCIIOBHSX.

AKTyaJIbHOCTh TeMbl HCCJIe10Ba-
HUSI OO0yclaBiIMBaeTCs  OOBEKTHBHOM
HEOOXOJMMOCTBI0 HAayYHOTO 00OCHOBA-

HUS WM 3aKPEeIUICHUs EJMHOTO HOHSATHS
3¢ PEKTUBHOTO KCIOIb30BAHUS 3EMEITb,
KoTOpoe obecreunBano ObI ee coxpaHe-
HHE KaK PUPOIHOTO 00BEKTA U KaK Cpe/-
CTBa [IPOU3BOJICTBA, C BHITIOTHEHHEM BCEX
OCHOBHBIX (DYHKIIHIA.

CocTtosinne muccaeroBanusi. [Ipo-
Oonmembl  3(p(hEeKTHBHOTO HCIOJIB30BAHUS
3eMeJIbHBIX PECYPCOB paccMaTpUBAJIUCh
B pa0oTax Takux y4eHbIX, kak: I1. Kymu-
Huy, B. Hocuk, M. llynsra, T. Koanb-
yyk, A. 3unuenko, A. KopuuHckuii,
I1. Kopentok u ap.

Leapto u 3aaaueii cTaTbu SBISICT-
Csl OIIPE/ICNICHNE TOHSTHUS U COICPIKAHHS
9 EKTUBHOTO HCMONB30BAaHUS 3EMEb
YKpauHsl.

W310:KeHre OCHOBHOIO MaTepuaJia.
VkpanHa 3aHUMaeT 0co00e MECTO Cpeau

JIPYTUX €BpoIeiickux crTpaH Onaronmaps
YHUKQJIbBHOMY 3eMENIbHO-PECYPCHOMY
noTeHnuany. BMemarenscTBo — nronei
B MIPUPOJHEIE MTPOIECCH IPUBEIIO K TOMY,
yro mpobneMa 3PPEKTUBHOTO HCIOINb-
30BaHMS M COXPAHEHUS 3eMeb SIBISIETCS
OJIHOM M3 BaKHEWIIMX Ha CETOMHSIIHUMN
nenb.  OObaHO 3¢ (EeKTHBHOCTH pac-
CMaTpHUBaeTCsl U NpUMEHsAETCs B cdepe
9KOHOMHKH. [IpH 3TOM HE y4UMTHIBAIOTCS
9KOJIOTHYECKOE COCTOSIHUE 3€MeNb, HX
KaueCTBEeHHbIE Moka3arend. YToObl Hail-
TH pelleHre MAaHHOW MPOoOIeMbl, HEO0O-
XOJMMO HCCIEA0BATh CYIIHOCTH MOHSATHS
3¢ HEKTUBHOTO HCTIOIB30BAHHS 3E€MEIb.
TpaauuoHHo 110/ 3(PEKTHBHOCTHIO
(HampuMep, TPOM3BOACTBA) MOHHMAIOT
MIPEXJIE BCETO DKOHOMHUYECKYIO d(pex-
TUBHOCTH W OIPEAEIIIOT €€ KaK COOTHO-
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IICHUE BBITO/IbI M 3aTPAT, IOHECCHHBIX JUIs
ee nomyyenus. J{ns onpenenenus sdpex-
TUBHOCTH OOIIECTBEHHOTO IIPOU3BOJICTBA
U pacupesesneHus 61ar HCroIb3yIoT MOHS-
tue «Ilapeto-3HeKTHBHOCTEY, COrIACHO
KOTOpOMY 3 (EKTUBHBIM MOKHO CUUTATh
TaKoe pacrpe/eieHne oiar, Ipu KOTOpOM
HEBO3MOXKHO YJTYUIIHTh OJIArOCOCTOSIHHE
nr000ro wieHa oOLIecTBa, HE yXyaIas
IIPY 5TOM MOJIOKeHus pyroro [1, c. 543].

«bomBI1I0I1 TOJIKOBBINA ClIOBaph yKpa-
MHCKOTO f3bIKA» TPAKTyeT KaTerOpHIO
3G (EKTUBHOCTh KaK  XapaKTEepUCTHKY
Kakoro-mbo o0wbekTa (YCTpOUCTBO, MPO-
Lecc, MEpONpUATHE, BU] ACATEIBHOCTH),
OTPAXAIOLIYIO ero 0OIECTBEHHYIO HOJIb-
3y, IPOU3BOIUTEILHOCT U APYTHE MOJIO0-
JKHTEIIbHBIC KayeCTBa, WIM OTHOIICHHUE
nosie3Horo sddexra (pe3yasTar) K 3arpa-
TaM Ha ero mnoxydeHue [2, c. 457].

ITpy UCIIONB30BAaHUHM 3EMEJNb IOHS-
THEe <«O(P(EKTUBHOE» pacCcMaTpPUBACTCS
KaK TPOIYKTHBHOE 3EMIICTIONb30BAHKE
U OTHOBPEMEHHO COXPaHEHHME, a 110 BO3-
MOXKHOCTU — T[IOBBILICHHE IUIONOPOIHS
noussl 3, c. 12].

DddhexTHBHOE HCIONIb30BAHUE 3EMII
JIOJDKHO ~o0ecre4nBaTb COOTBETCTBYIO-
LM SKOHOMHYECKUN Pe3ylbTaT U Ompe-
JIETSThCS OTHOLICHHEM YHCTOTO 3KOHO-
mudeckoro sdpexra k oOIMM 3arparam,
a TaKke TMpeaycMaTpUBaTh IMOBBIIICHHE
YPOBHSI JKH3HH JIFOJICH U YIyUIICHUS KO-
JIOTUYECKOTO cOCTOsTHMS 3eMuH [4, ¢. 33].
Takoe HCIIONB30BaHHE 3eMEIIbHBIX pecyp-
COB JIOJDKHO HOCHTH HPHPOIOOXPAHHbIN
U pecypcocOeperaomuii  xapakrep, a
TAKKe TpeIyCcMarpuBaTh COXpPaHEHHUE
[OYB, OrPaHMYECHHOE BIMSHHE HA pac-
TUTENBHBIA M >KUBOTHBIM Mup. Obecrie-
yeHue OSPPEKTUBHOTO  HCIOIH30BAHHS
3eMelib MPEeAIoiaraeT JOCTHKEHHE KO-
HOMHYCCKH U KOJIOTMYECKH PAllMOHAIb-
HOTO 0€30TIaCHOTO YPOBHS OT/IauH OT €/IU-
HHIBI 3THX PECYpcoB, HEOOXOAMMOCTH
COOMIONICHUS HAJUISKAILETO COACPKAHHSA
MUTATENILHBIX BEIIECTB B TTOYBE, MTPEIOT-
BpAIllCHUE Pa3JIMYHbIX BHUJOB 3PO3HUH,
KOMIICHCALIUK 1IOTEPU I'yMyca, BbIHECEH-
HOTO U3 MOYBBI C ypoxkaeM |35, c. 3].

Kak moguepkuBaercs B crieliaibHON
nUTeparype, Metoiauka anaimuza dddek-
TUBHOCTH 3€MJICTIONB30BAHUS  JJOJDKHA
obecrieyrBaTh BO3MOXKHOCTb  BBISIBUTB:
OKOJIOTMYECKUN  PE3yJbIar,  KOTOPbII
3aKJIFOYACTCsl B CHIDKCHHH HETaTHBHOTO
BO3/ICHCTBHSI HA TEPPUTOPUIO M YIyd-
IICHUM €€ COCTOSHHUs Onaromaps COKpa-
[ICHUI0 OOBEMOB M CHHIKCHHIO YPOBHS

3arpsA3HeHUst (KOHLIEHTPAIMs BPEAHBIX
BELIECTB), 3a00JauMBaHMs, BBICYIIHMBA-
HHUA U T. ., CIIOCOOCTBYET YBEIMYEHHIO
KOJIMYECTBA W YIYYIICHHIO KayecTBa
NPUTOHBIX JJIsI MCIOJIB30BAHUS 3eMellb.
Bo-BTOpBIX, CcOLManbHBIA  PE3YIBTAT,
3aKJIFOYAIONIUICS B MOBBILICHUH YPOBHS
JKU3HH HACEJICHUS, 3[PAaBOOXPAHCHUH,
YIydIlIeHHH YCJIOBHH Tpyaa M OTHbIXa,
HOJIEPKAHUN HKOJIOTHYECKOIO PaBHOBE-
CHsl, COXPaHCHUH IIEHHOCTH IMPUPOIHBIX
KOMILIEKCOB (JTaHAIIa(ThI) TEPPUTOPHUIL.
W sxoHOMMUYECKHH pe3yibTaT, KOTOPbI
BBIP)KACTCS B TOJYYEHHH MOCTOSHHOTO
IKOHOMHYECKOTO 3 peKTa oT Ooee moI-
HOTO ¥ PAalMOHAILHOTO HCIIOIb30BAHMS
u 00ycCTpoiicTBa 3emenb, pocta dhdek-
THBHOCTH OOIECTBEHHOTO IPOU3BOACTBA
[6, c. 28-29].

Kpowme s10ro, 5 PeKTHBHOCTE BBIpaKa-
10T COOTBETCTBYIOILINE KPUTEPHU ¥ IIOKa-
3aremm. Ilo cBoelt cyTw 3TH TNOHATHSA HE
TOK/IECTBEHHBI. Kpurepnii — 9T0 miaBHBII
OTIMYUTEIIbHBIN TIPU3HAK U ONPEeIIIoIast
CTEIIeHb BEPOSITHOCTH TIO3HAHMUS CYIIIHOCTH
3¢ (eKTUBHOCTH TMPOU3BOACTBA (JIESITEIb-
HOCTb), COINIACHO KOTOPOMY OCYILECTBIISI-
€TCsl KOJIMYECTBEHHAs OLICHKA YPOBHS ATOU
addexruHocTH [7, ¢. 9]. B nonsitue «xpu-
TEpUiD» BKIIIOYACTCS IPU3HAK, OCHOBAHHbII
Ha oreHke 3(peKkTBHOCTH (HAPUMED,
ypoBeHb TipuObUH). [lokazarens — 3T0
CBUJIETENBCTBO, JI0KA3aTeNIbCTBO, MPU3HAK
4ero-10. [IpenMyIiecTBeHHO BO MHOMKe-
CTBEHHOM 4HCJIe M300pakeHHe (B 1udpax,
rpadMUecKl) JOCTIKEHHH, Ppe3yJbTaToB
ybero-To Tpyza [8, c. 10].

Takum 00pa3oM, Mokazaresn oTpaxa-
FOT KOJIMYECTBEHHOEe cocTosiHue 3(dek-
TuBHOCTH. Kputepuit  mpeacrasiseT
c000H HIMPOKYIO XapaKTepUCTUKY D ek-
THUBHOCTH, TOTJIA KaK [0Ka3aresb — OJ{HO-
CTOPOHHIOK. TOIBKO IpyIIa oKa3aTenei
MOXKET JaTh IIONHYIO XapaKTepUCTHKY
s¢¢dexTuBHOCTH. MHOTOrpaHHOCTH MOHS-
UL «3(DPEKTUBHOCTB» CO3JAeT pa3jiny-
Hble ee BHABL. Kilaccnuecku BBIIEISIOT
TEXHUYECKYI0, DPACXOAHYI0 M 3KOHOMH-
yeckyto 3¢dextuBHOCTE. C pa3BUTHEM
9KOHOMHYECKOH TEOpUH J00aBJIEHBI Clie-
nyromre Buibl dP(OEKTUBHOCTH: TEXHO-
JIOTUYECKasi, COLMAIbHAasA, IKOJIOIHYeCKast
uT a9, c. 123].

Tlo MHEHHMIO IPYTHX Y4EHBIX, KPUTEPUH
3(bEKTUBHOCTH XapaKTepU3yIOT ee Kade-
CTBEHHYIO CTOPOHY, COOTBETCTBUE PE3yIlb-
Tara JEATeIbHOCTH TEM IIesIM, KOTOpbIe
OIPENCIAT 3Ty JesTenbHOCTh.  Konu-
YECTBCHHOE BBIPAKCHHE CTENCHH 3TOTO
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COOTBETCTBHSI NPOSIBIISICTCS B TOKA3aTeNsiX
a¢dexruBHocTH. Takumu moOKa3aTensIMU
MOTYT OBITH OT/Ia4a KaXJ0ro IeKTapa, CHU-
JKCHHE 3arpar Ha IIPOU3BOJICTBO IIPOJYK-
LIMH, a TAKKe ITOKAa3aTelu J0X01a U TIOBbI-
meHus wiogoponus mous [9, c. 100].

YuurteiBas OOIIECTBCHHBIN HHTEpEC,
Kkputepuii 3()(GEKTHBHOCTH HCIIOIB30Ba-
HUSI 3¢MJIH 3aKJIFOYaeTCs B YIOBIETBOpE-
HUM TOTPEOHOCTEH HACEIICHUSI B Cellb-
CKOXO3SMCTBEHHOH MPOAYKIHH  4epe3
OTEYECTBEHHOE TNPOM3BOACTBO. OTHOCH-
TEJILHO SKOHOMHYECKHUX HHTEPECOB IIPO-
n3BoauTeneil kpurepuit 3QGHEeKTHBHOCTH
COCTOMT B IOJYYEHHH MaKCUMyMa HpH-
OBbLIM Ha EIUHUILY BIIO)KCHHOTO KaluTaia,
a YKOHOMHUYECKHUX UHTEPECOB MOTpeOHTE-
JIell — B YJIy4IIIEHHU KauecTBa MPOAYKIUH
U CHI)KCHHUH IeH Ha Hee. Ceifuac B Hayke
cOpMHPOBAIOCH ~ MHEHHE, COINIACHO
KOTOPOMY HEJb3s OTpaHUYMBATHCS KpPH-
TEpUEeM TOJIBKO SKOHOMHYECKOH 3(ddek-
TUBHOCTH. OTO OCOOCHHO aKTyaJbHO
JUISL CEJIBCKOTO XO3SIHCTBA, SBIISIONIETOCS
CIJIO)KHOH 3KOJIOT0-9KOHOMHUYECKOMH chcTe-
MOH, B KOTOPOH TECHO IeperieTaioTcs
9KOHOMHYECKHUE, HKOJIOTMYECKUE, COLHU-
aJIbHbIe M Ouonoruyeckue npoueccs. To
€CTh BaXHBIM KpHTepueMm 3P(eKTHBHO-
CTU PalMOHAJBHOTO CENbCKOXO3SHCTBEH-
HOTO 3eMJICIIONIb30BAHUS SIBIISCTCS TAKKE
obecrieueHrEe KOMIUICKCHOTO HCIIOJb30-
BaHUS TPYHTOBBIX, arpOKINMATHYCCKHX,
reo00TaHMYECKUX U JPYTUX MPUPOIHBIX
(axkTopoB (CBOWMCTBA 3eMJIM) B BOCIPO-
H3BOZICTBEHHOM IIpoliecce ¢ HauOobIIeH
otnaueii [10, c. 6].

IIpuoputeTHOCT, TOTO WIM HMHOTO
kputepusi 3QGEKTUBHOCTH 3aBUCHT OT
KOHKPETHBIX YCJIOBUH XO341CTBOBAHUS,
YPOBHSI Pa3BUTHsS TPOM3BOJUTEIBHBIX
cui. [lpuMeHeHHe KpUTEepHUEeB SKOJIOrO-
9KOHOMHYECKOH 3(PEKTHBHOCTH  1aeT
BO3MOXXHOCTh OIICHHTh (POPMBI 3eMile-
MOJIb30BAHMSI  KOMIUIEKCHOTO — COZIepKa-
HUsL. DTH KPUTECPUH CO3/IAOT OTpaHMYe-
HUSI JUIi METOJIOB TOJYUCHHS TPHOBLIH
WM JJ0XOJa OT IOJIb30BAHUS 3eMIIeH Kak
MIPUPOAHBIM PECYPCOM, a TaKKe AT
BO3MOXXHOCTb  C()OPMHPOBATH CHUCTEMY
(G PEeKTUBHOTO U OJHOBPEMEHHO cOa-
JIAHCUPOBAHHOT'O 3eMJICTIOb30BaHUS
[11,c. 10].

Wtak, MOXHO BBIICIUTH CIIEIYIO-
1IMe OCHOBHBIC KpuTepuu 3PEKTHBHOTO
HCTIONB30BaHUS 3EMElTb:

1. CounanpHble: TOBBIMICHHE Onaro-
COCTOSIHHSI HACENICHUS; MpodeccuoHalb-
Hasl IOJITOTOBKA; chepa 3aHSITOCTH.
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2. DKOJIOTMYECKHE: COXpPaHEHHE III0-
JIOPOJIHOTO CJIOsl TT0YB; BOCIIPOU3BE/ICHUE
KaQueCTBEHHBIX XaPAKTEPUCTUK 3EMellb-
HBIX YYaCTKOB; KOJIOTMYECKOE PaBHOBE-
cHe B IPUPOIHOM cpejie; OXpaHa 3eMeb.

3.  DKOHOMHYECKHE: MOBBIIICHUE
KauecTBa POM3BOJICTBA; CHHKCHHUE YPOB-
HSl 3aTpaT; TMOJyuYeHHE NPUOBLIN; IpPH-
BJICUCHHUE MHBECTOPOB; CTHMYIHPOBAHHUEC
3a 3¢ EeKTUBHOE HCIIOIB30BAaHUE 3EMIIM;
TpaHchopManusi  HU3KOMPOJYKTHBHBIX
YTOJIMH B BBICOKOTIPOLYKTHBHBIE.

4. OpraHu3allOHHbIE: YCOBEpILICH-
CTBOBAaHHME 3EMEJHbHOTO 3aKOHO/ATEllb-
CTBa;  TOCYIApCTBEHHas  IMOAJEPIKKA
MEpOIPHUATUI 10 MOBBIIICHUIO 3(heK-
THUBHOCTH MCIIOJIb30BAHHS 3EMEJIbHBIX
pecypcosB H Jp.

5. Texanueckue: ceBOOOOPOT, UCTIONb-
30BaHUE CHECLUAIN3UPOBAHHON TEXHUKH
UT I

Vka3aHHele Kputepun  dddexTus-
HOTO HCHOJIB30BAHUSI 3€MJIM OTPAXKAIOT
HMMEHHO Kaue€CTBEHHOE COCTOSHHE TaKOIo
HCIIOJIb30BaHUS U B OCHOBHOM OTHOCSATCS
K 36MJISIM CeJIbCKOX035HICTBEHHOTO Ha3Ha-
yeHus. Kpurepun MOryT MEHATHCS B 3aBU-
CHUMOCTH OT Karteropuu 3emeib. Crenyer
OTMETHTb, YTO KPUTEPUHM M I1OKA3aTeH
packpbIBatoT coziepkanne 3QHEeKTUBHOTO
HCIIOJIb30BaHHUS 3EMElTb.

Ilo muenuio B. Ilamanaesa, cymi-
HOCTb KPHUTEpUsl SKOHOMHUYECKOH 3ddex-
THUBHOCTU HCIIOJb30BAHMS 3EMIIM 3aKIIIO-
YaeTcsi B JOCTIKCHHHM  KPYIHEHIIHX
COLMAIBHO-9KOHOMUYECKUX ~ PE3YIIbTaTOB
OT UCHOJIb30BaHUs 3eMENBHOrO (hOHA IPH
HAMMEHBIINX 3aTparax TPYIOBBIX U MaTe-
PHAIBHO-JICHEKHBIX PECYpPCOB, HKOHOM-
HOM IIPUBJICYCHHHU 3EMEJb B XO3SHCTBEH-
HBI 000pOT, 00s3aTENTFHOM TOBBIIICHUI
miogopoaus moussl [12, ¢. 32-33]. Vue-
HBIJ IIOJYEPKUBACT, YTO TaKOH KpUTEpUil
9 PEKTUBHOCTH HUCIOIB30BAHUS  3EMITH
B CEJILCKOM XO3siiCTBE HauOojee IOJIHO
OTpakaeT Cleayomas cucremMa (pakropu-
QITBHBIX M PE3yJBTAaTHBHBIX MOKa3aTesei.
K dakropuanbHbIM MOKa3aTeIsIM UCIIONb-
30BaHUs 3eMeJb OTHOCATCA: 1) CTpyKTypa
3eMeJIbHBIX YTOIMI X03HCTBa; 2) YPOBEHb
TIOJIHOTBI 11€JIEBOTO UCTIONIB30BAHUS 3EMIIH;
3) yaenbHBIA BeC MAlIHA U MHOTOJETHHX
HACAXIECHUH B CEIBCKOXO3SHCTBEHHBIX
yroapsix; 4) kodGUIMEHT HCIOIb30Ba-
HHS TPHUIOAHBIX JUIS PACHallKd 3eMeib
TIOJT TAIITHIO U MHOTOJICTHHE HACAXKICHUS,
5) KOA(pQUIMEHT WCHOIB30BaHUS ITall-
HM B TEYeHHE OE3MOPO3HOIO MEepuosa;
6) K03(h(HPUIMEHT TTOTHOTHI UCTIONH30BAHHS

nanHu; 7) ypoBeHb 3aTpaT MaTepHaJIbHBIX
cpenctB Ha 1 rekrap. PesynmbraTMBHBIMH
nokaszare/siMd  d((QEKTUBHOCTH HCIIONb-
30BaHUsl 3€MJIM B CEJIbCKOM XO3SHCTBE
3eMJIEBMEIAEMOCTh  IPOJLYK-
LMK, TPOU3BOJCTBO BAIOBOM MPOIYK-
uuu (B HaType, B JICHES)KHOM BBIPAKCHUH
U B KOPMOBBIX CIMHHUIIAX), pa3Mep BaJIOBO-
T'O M YKCTOTO JI0XO/Ia B pacyeTe Ha CAUHH-
Iy 3eMelpHOM Tiommaam [12, c. 32].

[To ommo¥ M3 KiaccudUKaMil TOKa-
3arenm  3(PGEKTUBHOCTH HCIOIb30BaHUSA
3eMellb B CEJILCKOM XO3SIMCTBE JIeIATCS Ha
JIBE TPYIIbL: HATypajbHble U CTOMMOCT-
Hele. K HaTypaibHBIM OTHOCSTCS: ypoxKaii-
HOCTb OTZEJILHBIX CEJIbCKOXO3SHCTBEHHBIX
KYJIBTYP, BBIXOJl KOPMOBBIX €IMHHIL ¢ | ra
CEJIbCKOXO3SIMCTBEHHBIX YIrOJUM, MallHHU,
CCHOKOCOB M MACTOMIL; MPOHM3BOACTBO
MPOJYKIMH )KUBOTHOBOJICTBA Ha CIHUHUILY
3eMEJIbHOM TUIOIIA/IH; IUIOTHOCTh CKOTa Ha
CJIMHHILY CEJIbXO3YTO[HH, MAlIHH, TT0CEBa
3epHOBBIX. K CTOMMOCTHBIM MOKa3are-
JISIM  HCIIOJIb30BAaHUS 3€MJIM  OTHOCSTCS:
BBIXOJI BAJIOBOI MPOJYKIMH, BEINYMHA
BAJIOBOTO, YHCTOTO J0XO7a W TPHOBUIH
B pacyueTe Ha eJMHMILY 3eMENIbHBIX YrOAni
(cenmbx03yrozusi, MallHU, HOCEBbl OTAEIb-
HOI KynbTypbl). OOOOIIArOIMM MOKa3a-
TENEeM HCIHOJIb30BAHUS 3EMIIM  SIBJIACTCS
YPOBEHb PEHTAOCIBHOCTH MPOU3BOACTBA
[13,c. 114-115].

Hapsany ¢ skoHOMHueckoir addex-

SIBIISICTCA

TUBHOCTBIO TaKXe BBIACISCTCS  JKO-
norndeckass  dPQPEeKTHBHOCTH —  3TO
COCTOSIHUE ~ arpO3KOCHCTEMBl,  ypPOBEHb

9KOHOMHYECKOTO  IUIOAOPOJMS  CEJIbCKO-
XO3SMICTBEHHBIX yrofui. DKoIoruyeckast
9 }eKTUBHOCTh  OmpenessieTcss IyTeM
COIIOCTABJICHUS BEJIMYUH HSKOJIOTMYECKHX
pE3yNIbTaTOB B IIOHECEHHBIX Pacxofax.
DKONIOTHYECKUE PE3yIbTaThl OIPEeTIIOT-
Csl MO pasHUIE MOKa3aTelell HeraTHBHO-
TO BO3JCHCTBUSI Ha OKPYKAIOUIYI0 CPEmy
1 €T0 COCTOSIHUSI JIO | TTOCTIE MEPOIIPUSTHI
10 OpraHHM3aIMH PAlMOHAIBHOTO HCIIONb-
30BaHMs 3eMenb. [loBbIIeHHWE SKOIOTH-
yeckoii addextrBHOCTH A. OHHIIEHKO
paccMarpuBaeT Kak YJIy4dllIeHHEe KadecTBa
3€MJIH, YTO TT03BOJISET MOJTY4aTh JOMOIHHU-
TENbHYIO MPOAYKIMIO BBICOKOTO KayecTBa
U TIOBBIIATH SKOHOMUYECKUE MOKa3aTeIIH
B pesyJbrare
NpeJIOTBpalleHns yiiepda OKpyKaromie
cpene [14, c. 64]. IIpou3BOnCTBEHHO-3KO-
HOMHUuecKass A()PEKTHBHOCTh OTpaXkaeT
9 (PEeKTHBHOCT HCIIONH30BAHUS 3EMEIb-
HBIX YTOIHH, MaTepUabHBIX U TPYIOBBIX
3aTpar, a IKOJIOro-dKOHOMIUecKas dddex-

XO3SIHCTBEHHON CHCTEMBI

THUBHOCTb PAacKpbIBaeT CTEHEHb pean3a-
LMY SKOJIOTHYECKHX MEPOINPUSTHH, OBBI-
IICHUS. [UIOAOPOIMS TIOYB, YIIyHILECHHs
npuponHoit cpensl. Kpurepuem skomnoro-
IKOHOMHUUYECKOH A(PHEKTUBHOCTH SIBIISIET-
Csl CTENeHb YITYYILICHHS SKOJIOIMYECKOro
COCTOSIHUSI arpO3KOCHCTEMBI: TTOBBIIICHHE
OKYJIBTYPHBaHUs, CHIKCHHE 3arps3HCH-
HOCTH W pa3pylieHUs 3eMelb. B 3ToM
cirydae 3()(EeKTUBHOCTB IIEJIECO00pa3HO
paccMarpuBaTh C MO3MIHHA SKOHOMHYE-
ckoil A(PPEKTUBHOCTH KOMIUIEKCA MeEpo-
NPUATHI, CBSI3aHHBIX C YIIYYIICHUEM Kaue-
CTBa 3€MEJIBHBIX YTOAUi, ¢ 00ecreyeHneM
OJarONpUATHBIX YCIOBHH I Pa3BUTHSA
pacTeHuii, ¢ OXpaHOH 3eMENIbHBIX YTOIHIA.
DKosoro-skoHOoMHuYecKast 3PPEKTHBHOCTD
SIBJISICTCS.  9KOHOMUYECKOH pe3yJbTaTHB-
HOCTBIO KOMIUICKCA MEPOIPHATHI, TPO-
BOJIUMBIX C IIEJBIO YITY4IICHHUS KayecTBa
3eMENbHBIX YToIui (ONTHMH3AIHUS CTPYK-
TYpbl arpO3KOCHCTEMbI) M  TIOBBILICHHUS
MPOU3BOAUTEIIBHOCTH PaCTUTEITBHBIX
pecypcoB. OHa OTpakaeT pe3yJbTaTHB-
HOCTb O3KOJIOTMYECKHX M3/IepiKeK  (OKy-
[aeMOCTh 3aTpaT Ha IPUPOIOOXPAHHbIE
LIEJM), HANpaBICHHbIX Ha IIOBBIICHUE
IUIOJIOPO/IMSE TOYB M OMOJIOIMYECKOro
MOTEHIHAIIA CeNTbCKOXO3SHCTBEHHBIX KYIIb-
Typ [14, c. 59].

CiemyeT OTMETUTB, 4TO YQ(HEeKTHBHOE
UCIOJIb30BaHUE 3eMENb UMEET HE TOJIBKO
HKOHOMHYECKOE U IKOJIOTHYECKOe 3Hade-
Hue. HeoOX0AMMO y4YHTBIBATH COIMAITb-
Hble TpeOOBaHMs M COONIONATH YCIOBHS
COXPaHEHHs SKOJIOTMYECKOTO PaBHOBECHS
B IpupoaHoi cpene. OrcyTcTBHE €1u-
HOro MOHATHS 3(QPEKTHBHOIO 3emiie-
MOJIB30BaHUSL HE IO3BOJISIET BBINOJIHATD
U IPUMEHATh KPUTCPUH U IOKa3aTelu
s dexruBHOCTH Ha mpakTHke [15, ¢. 1].

B cooTBeTCTBMM C MOCTAQHOBJICHH-
em Kabmnera MunuCTpOB YKpaumHBI OT
16 mronst 1999 1. Ne 1050 «O06 3xcniepTHOM
JICHE)KHOI OLICHKE 3eMEJBHBIX yYaCTKOB
HECEIIbCKOXO3SICTBEHHOTO ~ Ha3HAYCHHS»
(B HacTosimiee BpeMsl YTPATHIO CHILY),
3¢ deKxTUBHOE HCMOIb30BaHNE paccMa-
TPUBAJIOCh KaK IKOHOMHYECKH LEIeCO0-
OpazHoe W TPUOBUIBHOE HCIOJIb30BaHUE
3€MEJILHOTO Y4acTKa IO IeJIeBOMY Ha3Ha-
YeHHUIO 0e3 YXY/ILICHHS ero KaueCTBEHHBIX
U 9KOJIOTO-3CTETHYECKUX XapaKTePUCTHK
U ¢ cobroieHneM TpeboBaHui 0OpeMeHe-
HUH 1 orpanudenuit [16]. B mocranosme-
nun Kaburera MuHHCTpOB YKpawHBI OT
11 oxrsi6pst 2002 . Ne1531 «O06 skcnepr-
HO# JICHE)KHOI OLICHKE 3eMEIIbHBIX Y4acT-
KOB» 3aKpeIUIsieTCss JPYyroe MOHITHE —



«Hanbonee 3(h(PeKTUBHOE HCIOJIB30BAHUEC
3eMeJIbHOTO yuyacTka». OHO paccMarpuBa-
ercsi Kak (U3NYEeCKH BOSMOXKHOE M HKOHO-
MHYECKH LIeJIECO00pa3HOE HCIIOIb30BaHUE
3eMENIbHOTO y4YacTKa M (MJIM) 3eMENIbHBIX
YIIy4IlIeHHiT B COOTBETCTBHU C 3aKOHOJIA-
TENBCTBOM, B PE3yJbTare KOTOPOro CTO-
HUMOCTh, KOTOpas Ompeaensiercs, Oyier
MaKCHMaJIbHOM 10 CPABHEHHIO CO CTOMMO-
CTBIO, KOTOpas MOXKET OBbITh OIpejiesicHa
Ha OCHOBaHWH aHAIM3a JIPYTHX BO3MOXK-
HBIX BAPHAHTOB €€ UCIIONb30BaHus [17] .

AHanm3upys M CpaBHMBAs JIaHHBIC
ompeneieHust  TOHATUSL  d(PPEKTUBHOTO
HCIIONB30BaHMs 3eMellb, HEOOXOAUMO 00pa-
THTh BHUMAaHHE Ha TO, YTO OHU HE SBIISIOTCS
COBEPILECHHBIMH U HE COZIEPIKAT BCEX ACIIEK-
ToB «3addexruBHOCTHY. [ToHsATHE HanboOEE
3¢ (HEKTUBHOTO KCIIOIb30BAHUS 3EMEITBHOTO
y4acTKa HaIpaBJIeHO Ha ITOIYYCHHE PE3yJib-
Tara TOJBKO C AKOHOMUYECKOH TOYKH 3pe-
HHS. B HEM OTCYTCTBYIOT SKOJIOTHYCCKHUI
U COLMAITBHBIN ACMIEKThI, 00ECIICINBAIOIINE
3(Q(deKTUBHOE U LENEBOE HCIIONb30BAHNE
BCEX KaTeropHii 3eMeb.

Crnenyer oOparuth BHHMMaHHE Ha
HEKOTOpble OOIMEe MOMEHTBI, YYHTbI-
Basi KOTOPbIE, MOXHO JIaTh OMpeJeICHHe
3 PEeKTUBHOTO UCTIONH30BAHHS 3€MEJIh:

1. Ompenenenue AOMKHO OBITH YHH-
BEpCaJbHBIM M PAcCUMTAHHBIM Ha Ooiee
JUTUTENILHOE UCTIONB30BAaHUE KaK B COBpE-
MEHHOM, IIO/IBEP)KCHHOM H3MEHCHHUSM,
[PaBOBOM MPOCTPAHCTBE, TaK U IPH CTa-
OUITH3AIINH 3aKOHOATEIBCTBA.

2. OmpeneneHue He IOIDKHO COIEp-
JKaTh Pa3BEPHYTHIX OIMCAHUH IIPUMEHse-
MBIX TIOHATHH, CTPOSI CBOU ONpE/eTIeHHs
Ha ONMCAHUM IPABOBBIX U HENPABOBBIX
SIBIICHU.

3. OmnpeneneHue He IOMHKHO COOEp-
JKaTh BO3PAKEHHH, TO €CTh HY)KHO YKa3aTh
MCYEPIIBIBAIOIINI TIEPEUCHb KPUTEPHUCB,
KOTOPBIC COCTABIISIIOT ONpPECIICHHUE, a HEe
OIPE/ICNTUTh TIPABOBBIC 3alpeThl, OCTa-
BUB COJICP)KAHUC TIOHATHS Pa3sMBITBHIM
n HeueTkuM [ 18].

Takum 06pazom, 3hPEeKTHBHOE UCTIONb-
30BAHME — 3TO LIEJIEBOE U IJIAHOBOE HCIIONb-
30BaHHE 3eMeJIb, C YYETOM JIOJTOCPOYHBIX
MHTEPECOB OOIIECTBA, C LEIbIO TOTyYeHUs
pUOBUIM NPU MHUHMMAJIBHOM KOJIMYECTBE
3arpar TpyJaa U CPEACTB C YHETOM HKOJIO-
TMYECKUX U COLMAIbHBIX MOTPeOHOCTEH,
KOTOpbIe 00ecreyar yBEJIMYCHHE KOJIHU-
YEeCTBA M MOJCPHH3ALMIO KAaYCCTBEHHBIX
XapaKTePHCTHK 3eMellb, TTOBBIIICHHE YPOB-
Hsl YKU3HHU HACEJICHUS, TTOJIICPIKAHUE IKOJIO-
THYECKOTO PABHOBECHSL.

BoiBoabl. Takum o0paszom, sddex-
THBHOC HCIIOJIb30BAHHUC 3€MCJIb OOJDKHO
00beNHATE B cebe pelIeHrne BOTPOCOB,
KaCaroIMXCsl YKOHOMHYCCKON M KOJIOTH-
4eckoii cdep. Llenbro Takoro 3emMienoss-
30BaHUA JOJDKHO CTaTb HE TOJIBKO IIpH-
OPHUTETHOEC 3KOHOMHYECKOE Pa3BHTHE, HO
M 9KOJIOTHYECKOE M COLMAIBHOE, KOTOPOE
[I03BOJIUT OCTAHOBHTH JajIbHEHILIee YXY/I-
IICHHUE KAYeCTBA 3EMEIIbHBIX PECYPCOB.
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3APYBEXHBIN ONIBIT MPOTUBOAEACTBUS 3JIOYIIOTPEBJEHUIO
IMOJTHOMOYHUAMN JININAMMU, IPEJOCTABJAIOININMHA
IIYBJIHNYHBIE YCJIYI'U, U PACCJIEJOBAHUME 3TOI'O
YI'OJJOBHOI'O TIPABOHAPYHIEHUA
(B KOHTEKCTE KOPPYIIIMOHHBIX MPECTYIJIEHU)

Ceeriiana KOCAHSIK,

acHHpaHT KadeIpsl YTOJIOBHOTO IIpaBa | IIpoLecca
JIBBOBCKOIO TOProBO-3KOHOMHYECKOIO0 YHHBEPCUTETA

AHHOTAIUA

B crarse PAaCCMOTPCHBI HpO6JICMI)I, CBSI3aHHBIE C 0COOEHHOCTIMHU (1)OpMI/IpOBaHI/I${ HOpM, yCTaHaBJIMBAIOIIUX YTOJIOBHYIO OTBET-

CTBEHHOCTb JIHII, TIPESAOCTABISIONIMX MyOINYHbIE YCIYTH B YKpauHe W Jpyrux crpaHax. Taioke yKa3aHbl MEXIAyHapOIHBIC aKThl,
IIPUHATBIC ¥ paTUGUIMPOBAHHbBIE YKPAHHOH, KOTOPbIE CHOCOOCTBOBAIN UMIIJIEMEHTALMHM HOPM YTOJIOBHOTO KOJieKca YKpauHbl, yCTa-
HaBJIUBAOINX YTOJOBHYIO OTBETCTBEHHOCTD 32 3JI0yNOTpeOIeHIE MOTHOMOYHSIMH JIUIIAMH, TTPEI0CTABISIIONIMMY ITyOINIHBIE yCITy-
ru. OTaenbHOI npoOIeMoii cran 3apyOexHBIN OIBIT NPOTHBOACHCTBHS JAHHOMY KOPPYIIIMOHHOMY NPECTYIJICHHIO U TOIBITKA €ro
BHEJPCHUS B YKpauHe.

KiroueBble cii0Ba: pacciefoBaHHE IPECTYIJICHHs, KOPPYNILHOHHOE IPECTyIUIeHHe, MPOTUBOACHCTBHE IIPECTYITHOCTH,
3J7I0yIOTpeOICHHE MTOTHOMOYHSAMH, JIMLIO, TPEI0CTABIISIONIEe MyOINYHbIC YCIIYTH, 3apyOeKHBII OITBIT.

FOREIGN EXPERIENCE OF THE COUNTERACTION TO EXCLUSION OF AUTHORITIES
BY PERSONS PROVIDING PUBLIC SERVICES, AND INVESTIGATION
TO THIS CRIMINAL OFFENSES (IN THE CONTEXT OF CORRUPTION CRIMES)

Svetlana KOSANYAK,
Postgraduate Student of Criminal Law and Procedure Department
of Lviv University of Trade and Economics

SUMMARY
The article is devoted to the problems associated with the peculiarities of the formation of norms that establish the criminal
responsibility of persons providing public services in Ukraine and other countries. Also there are international acts adopted and
ratified by Ukraine, which contributed to the implementation of the norms of the Criminal Code of Ukraine, establishing criminal
responsibility for abuse of authority by public service providers. A separate problem was the international experience and the attempt

to introduce it in Ukraine with respect to countering this corruption offense.
Key words: crime investigation, corruption offense, crime counteraction, abuse of authority, person providing public services,

foreign experience.

IlocranoBka mpod/eMsl. 310yroTpe-
OJieHHe TOJHOMOUMSAMH JIMLAMH, IIPEJIo-
CTaBJIAIOIIMME ITyOJIMYHbBIE YCIIYTH, OTHO-
CHUTCSL K KOPPYILIMOHHBIM NPECTYIUICHUSIM,
1 MIMEHHO B 3TOM IIPOSIBIISIETCS €r0 0co0ast
oO0LIeCTBEHHAs OMAacHOCTb. Koppyruio
clielyeT TIOHMMaTh KaK YMBIIUICHHOE, M3
KOPBICTHBIX TOOYXIEHHH MO0 B HHBIX
JIMYHBIX MHTEpecax TPEThHX JIUILI, HCIIOJ-
HCHHE WM HEUCHOJHECHHE JOJKHOCTHBIM
JIMLIOM KaKnX-THOO JEHCTBHI C MCIOIB30-
BaHMEM BJIACTH WM CITy’KEOHOTO TIOJIOKe-
HHs1 BOIIPEKH HHTEpecaM CITykObl. B 1iesiom,
TOJIXO/Ibl K TOHMMAHHIO KOPPYILIMU MOX-
HO CBECTH K CIEAYIOLIEMY: KOpPYIIHs
MOHUMACTCSl KaK IOJKYI (IPOAKHOCTD)
TOCYQPCTBEHHBIX CITY)KAIIMX; KOPPYIILHS
paccmarpuBaeTcsi Kak  3JI0yrnoTpedlieHue
BIIACTBIO WJIM CIy)KEOHBIM IIOJIOKCHHEM,
COBEPIICHHOE C OIPENCICHHON JIMYHON

3aMHTEPECOBAHHOCTHIO; KOPPYIIIHIO MTOHH-
MAalOT KaK HCIOJIB30BaHUE JOKHOCTHBIX
TIOJTHOMOYHH, CTaTyca JODKHOCTH, a TaKKe
ee aBTOpPUTETA JUTS YIOBIETBOPCHHS JINYHO-
IO MHTEpEeCca WM UHTEPECOB TPETHUX JIHLY;
KOPPYIILHMS PACCMATPUBACTCS KaK AJIEMEHT
(mMpu3HAK) OPraHU30BAHHON MPECTYITHOCTH.

AKTYyaJIbHOCTb TeMbl HCCJIE/I0BA-
Hus. MHTepec BBICTyIaeT NepBOIPUUNHON
MIPOTHBONPABHOTO MOBEACHNS yJaCTHUKOB
KOPPYIIMOHHBIX ~OTHOIICHHUH, IIePBOHC-
TOYHHMKAMH TaKOTO TIOBEICHMS SIBIISTIOTCS
JIMYHBIE, TPYMIIOBBIE WM KOPIIOPATUBHBIE
unTepecsl. KoprioparuBHelii HHTEpeC OTIn-
YaeTcss OT IPYHIIOBOrO HIMPOKUM KPYrom
YYaCTHUKOB, MX BBICOKOH CTENCHBIO BHY-
TPEHHErO0 eJMHEHHs, YTO CBUJIETENIBCTBYET
0 CHCTEMOOOPa3yIOIIEM XapakTepe KoppyTi-
LMOHHBIX OTHOWEeHUH. KopropaTuBHbIi
HHTEPEC B KOPPYNIMOHHBIX OTHOIICHHUSX

yKa3bIBaCT HA Y3KOTPYIIIOBOW Xapakrep
JIeATELHOCTH  YYaCTHHKOB, CYIIECTBYIO-
Wl B OpaHWYEHHOM KPYTe JIHIT, HElPaBO-
MEPHOCTb WJIM HEITHYHOCTD JISUCTBHH JIHLA
U UX HAMpPaBJICHHOCTb Ha YJIOBIETBOPEHHUE
KOPBICTHBIX MHTEPECOB, [0 CYTH, OIpeie-
JSTIOT, KaKhe MMEHHO [EsTHHS OTHOCSITCSI
K Kareropuu KOPPYIIMOHHBIX; CIICIHAb-
HOW LEJIBIO TaKOW JEATEIbHOCTH SIBIISIETCS
MOJTy9ICHNAC HENMPABOMEPHON BBITOIBI HITH
obemanusi (TIPEIVIOKEHUSI) TAaKOW BBITO-
Il [t ce0sl WM JIPYTHX JIMLI, YTO CBH-
JICTEIIbCTBYET O JIByX BaXKHBIX MOMEHTAX
CyOBEKTHBHOI CTOPOHBI KOPPYIILIMOHHOTO
MPaBOHAPYIIECHHSI, & IMEHHO O €r0 YMBIIII-
JICHHOM XapakTepe W COOTBETCTBYIOLICH
HanpaBIeHHOCTH. [IpoTHBONPAaBHOCTH —
KOpPYIILHSI HAMPABJICHA TTPOTHB HHTEPECOB
CITy>KObI, TOCYIapCTBA, MPaB U CBOOOT JIHII.
Koppymiuontbie MpaBOHAPYIICHUS] MOTYT
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HPOSIBIIAITHCS B PA3IIMYHbIX pOopMax, HO OHU
BCEI/Ia CBSA3aHbI C HEIIPABOMEPHBIM HCIIONb-
30BAHMEM COOTBETCTBYIOIMMH JIMLIAMH
NPEIOCTABICHHOW MM BJIACTH MJIM JIOJDK-
HOCTHBIX MonHomouwii [ 1, ¢. 20-21].

Hecmotpst Ha TOT (hakT, 4TO CIIEIH-
QIBHOM LIEJIBbI0 3JIOYTIOTPEONICHHS TTOIHO-
MOYMSIMH  JIMI[AMH, TIPEIOCTABIISIOIIIMH
yOJIMYHbIC YCITYTH, SIBISICTCS TOJTy4YCHHE
HEIPABOMEPHOM BBITO/IbI, TAKKUE JICHCTBUS
JMIa HANpaBICHbl Ha YIOBJICTBOPCHHE
KOPBICTHBIX MHTEPECOB M BCEI/a CBS3aHbI
C HEIPaBOMEPHBIM HCIOJIb30BaHUEM COOT-
BETCTBYIOIMMHU JIMLIAMH  TIPEIOCTABIICH-
HBIX UM MOJHOMOUHH (370ynoTpedneHue
UMH), a caM (aKT CyLIECTBOBaHHs TaKOIO
000COONEHHOTO  COCTaBa  NPECTYIUICHUS
B OcobOeHHOM "acTH YTOJOBHOTO KOZEKCa
(manee — YK) Ykpauns! sBisieTcs BecbMa
JIMICKYCCHOHHBIM BOIIPOCOM, KaK U HEOOXO-
JIMMOCTb WHAMBUYaIH3allUHA TIPU KPHMH-
HaJIM3aLH TaKoH HesTenbHoCTH. T1oaToMy
norpoOyeM  00OOIINTh — CYIIECTBYIOILINE
HAy4HBIE ITOJIXOIbI 110 JAHHOMY BOIIPOCY.

Cocrostnne ucciaenoanmsi. K mpo0e-
Me TNPOTHBOJCHCTBHS 3JI0yNOTPEOICHHIO
MOJIHOMOYMSAMHU JIMLAMH, TPEIOCTABIISIO-
MMA TyOJIMYHbIe YCIyTH, OO0paIaiuch
pasI4HbIe Y4EHbIC-KPHMHUHAITUCTHI.
Tak, B. 'amaran, A. Topox, H. Kumnuk,
J1. Ceicoes u 1O. Yepnoyc m3ydanu npobie-
MBI PaCCIICIOBAHMS OT/ICIBHBIX KAaTerOpUii
KOPPYIIMOHHBIX HpecTymuieHnd. OnHako
JIAHHBIC CIICIUATIMCTBI HE PacCMaTpUBAIIH
3apyOeIKHBII OIBIT PacciIeIOBaHUs KOPPYII-
LIMOHHBIX MPECTYIUICHUH B LIETIOM U 3710Y-
noTpeOIeHUs  MOJHOMOYMSMM  JIMIAMH,
MPEIOCTABIISIONINMY  ITyOIMYHBIE YCITYTH,
B YaCTHOCTH.

Henbio u 3agayeii CTATbH SIBJISCT-
cs uccaenoBanue: 1) 3apyOeKHOTO OrbITa
MPOTHBONEHCTBUS 3JI0YNIOTPEOICHUIO O
HOMOUMSIMH  JIMLIAMH, PEIOCTABIISIOLIU-
MH TTyOIMYHBIE YCITyTH; 2) 0COOGHHOCTEH
pacclieIoBaHUs 3710YTOTPEOICHHS  TTOJTHO-
MOYMSIMH JIMI[AMH (B KOHTEKCTE KOppYII-
[IMOHHBIX TPECTYIUICHUH); 3) MMIIIeMEH-
TalMd  MEXITyHApOIHO-IIPABOBBIX  AKTOB
OTHOCHTEJIBHO TPOTHBOIEHCTBHS KOPpYII-
[IMOHHBIM MPECTYIICHUSIM B 1IEJIOM U 3110~
yIOTpeOneHUsT  MOTHOMOYMAMHU  JIML[AMH,
[PEIOCTABIISIONIUMY  ITyOIMYHBIE YCIIYTH,
B YaCTHOCTH.

N3no:keHne OCHOBHOIO MarepuaJia.
MesKItyHapO/IHBIM OIIBITOM TIOATBEPIKIICHO,
YTO HEOOXOIMMBIM YCIOBUEM A(D(EKTHB-
HOM GOpBOBI C KOPPYIIMEH U CBSI3aHHBIMU
C Hell NPECTYIUICHHSIMH SBIISICTCS, CPEIU
MPOYEro, CO3AHHE CHELUATBHO YIOIHO-

MOYEHHOro opraHa B cdepe paccienoBa-
HMSL KOPPYIIHOHHBIX JesHUH. OCHOBHBIM
NPUHLMIHAIBGHBIM  JIEMEHTOM, OTINYAI0-
MM aHTHKOPPYIILIMOHHYIO CUCTEMY YKpa-
MHBI OT aHAJIOTHYHBIX CHCTEM MPOTrPECCHB-
HBIX TOCYIAPCTB, SIBISIETCS AQPEKTHBHOCTD
npodunakruyeckux meporpusitaii. Cucre-
Ma MPeIOTBPAICHHUST KOPPYTIIMOHHBIX TIpe-
cTymeHuit Oyzer neiictBoBarh ddexTrs-
HO B CJIyd4ae KOMIUIEKCHOTO HMPHMEHEHUS
MPOQIITAKTUUECKUX MEpOIPUSITHH 001IIe-
TOCYJIapCTBEHHOTO YPOBHS U CIICIUAIbHBIX
(KOHKPETHBIC) MEPONPUSITHIA, KOTOPbIE OCY-
IIECTBIISIOTCS  COOTBETCTBYIOIMMH CYOb-
exramu [2, c.11].

He crour mnpeymeHbluath 3HayeHHE
HACTYNATENbHBIX ILIAr0B, MPEANPUHATHIX
B HAIMOHAIBHOM MEXaHM3ME IPOTHUBO-
JEHCTBHS KOPPYMIMHU. OTO M COBEpIICH-
CTBOBAaHME JCUCTBYIOIICH HOPMATUBHOMN
6a3bl JUIs CO3aHMS HaJUICHKAIEro MpaBo-
BOTO TIOJIST TIPOTUBOZCHCTBUST KOPPYIILHH,
CBHCTEIILCTBOM HYETO SIBITIOTCSI Pe3yilb-
Tarbl IPOBEJCHHOIO HAMM WU JAPYTHUMH
HCCIIE/IOBATEIAMA  MCTOPHYECKOTO  JIHC-
Kypca K HCTOKaM KPUMHHAIU3ALUH 3I10-
yNnoTpeOneHust MOJHOMOYMAMHU  JIMIAMHU,
NPEIOCTABIISAIOLIMMY  ITyOIUYHBIC YCIIYTH;
3aIlyCK TaKMX HOBBIX OpraHoB, kak: Harm-
OHAJIBHOE areHTCTBO IO MPEAYIPEKICHHUIO
koppynuun (manee — HA3K) — nenrpans-
HBII OpraH HUCIOJIHUTENBHON BIAaCcTU CO
CIIeMATIGHBIM  CTaTyCOM, KOTOPBIH 00e-
crieunBaeT (DOPMHPOBAHHE U PEATH3yeT
TOCYapCTBEHHYI0  aHTHKOPPYIIIHOHHYIO
nonuTUKy; HarmoHansHOe aHTHKOpPYIIIH-
onHoe Oropo Ykpauns! (nanee — HABY) —
TOCYJQpCTBEHHBI  TPABOOXPAHHUTENBHBIH
OpraH, Ha KOTODBIH BO3Jaraercs Impes-
YIPEeXICHUE, BBISBICHHE, NPEKpallCHHE,
pacclieioBaHHe M PACKPBITHE KOPPYTILH-
OHHBIX IPAaBOHAPYIICHWUH, OTHECEHHBIX
K €r0 TIOZCICICTBEHHOCTH, a TAKXkKe Mpef-
YIPEKICHUE COBEPIICHUS HOBBIX (3a1a4eit
HABY sBnsiercs npoTHBOAEHCTBHE YTOIOB-
HBIM KOPPYIIIIMOHHBIM IIPAaBOHAPYILCHHUSM,
COBEpIIEHHBIM BBICIIUMH JOJDKHOCTHBIMH
JIMIAMH, YTOJIHOMOYCHHBIMU Ha BBITIOHE-
Hue (YHKIHMIT rocyaapcTBa WIM MECTHOTO
CaMOYNpABICHUS, W  IPEACTaBISAIONIUM
yrpo3y HalMOHaNbHOM Oe3omacHocTH [3]);
Crienani3upoBaHHasi  AHTUKOPPYILIOH-
Hast ipokyparypa ['enepanbnoii [Ipokypa-
Typsl Ykpauns! [4], Beicimit antukoppym-
IIMOHHEIN cyx [5] u ap.

YacTb 3THUX OpraHOB YK€ MMEKOT
Ppe3yNBTaThl COOCTBEHHOH JESITeTIEHOCTH, O
YeM CBHUJIETEIBCTBYET O(UIMAIBHO OOHa-
pOIOBaHHAsI CTaTUCTHKA. B BBICIIINX fOpH-
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JIMYECKUX Y4YEOHbIX 3aBEICHHSAX BBECHBI
CHeLMATM3UPOBAHHBIE  KypCBI, aBTOpaMU
KOTOPBIX SIBJISIFOTCS U3BECTHBIC FOPUCTHI [6],
3QIMILIECHBI IUCCEPTALMH, BBIIUIA HAy4YHO-
MPaKTUYECKHE KOMMEHTAPUH M METOINYe-
CKHE TI0COOHS, HEKOTOPBIC U3 KOTOPIX MBI
TOXE HCIIONB3yeM, C COOTBETCTBYIOIIMMHU
CCBUIKAaMH, B JaHHOM MyOnukanu. OHako,
YUHUTHIBAs MHOTOYHCIICHHBIE TOCTVDKECHHS,
clIelyeT OTMETUTh HAJIM4HMe IIeNIOro psija
mpo0sieM, KOTOpbIE OCTaJINCh HEpEIIeH-
HbIMH. B 1miepByro ouepenp 310 peaybHble
pe3yabrarhl B BHZE BO3Bpara B Tocynap-
CTBEHHYIO Ka3Hy TeX JICHEXHBIX CyMM,
TIOJTYEHHBIX BCIIEICTBUE COBEPILIEHHUS KOP-
PYIILMOHHBIX IPABOHAPYILICHU. 31€Ch yKe
CTOHT TOBOPUTH 00 YJTyYIIICHHH COCTOSIHHS
paccieoBaHusl, CyIeOHOTO PacCMOTPEHUS,
MIPUHATBIX MEp 1O OTBICKAaHHIO CPEJCTB,
UMyIIECTBA M T. M., TIONTY4EHHBIX HE3a-
KOHHBIM ITyTeM. C Hay9IHOH TOUKH 3pEHHS
TaKoE MOJIOXKEHHUE BEIel MOKHO YITy4IIIUTh
ITyTeM HapaOOTKU OT/EIbHBIX Hay4HO 000-
CHOBAHHBIX METOIMK paccieJOBaHus 3J10-
yHoTpeOaeHnst MOJHOMOYMAMHU  JIMIAMHU,
MPEAOCTABIAIONMMH MyOINYHBIE YCITyTH.

Ecnmm  konmuecTBeHHBIE  MOKA3aTelH
MPOTUBOJICHCTBUSL KOPPYILMU B HAllIeM
TOCYAapCTBe, Ha MEPBBbIA B3MIAM, YTEIIH-
TeJIbHBIE, TO Ka9eCTBEHHbIE, K COKAJICHHIO,
ordactd orcTatoT. OO0 3TOM TOBOPHIIOCH
HEOJJHOKPATHO U YUEHBIMU W MPAKTHKAMU.
Tax, HanprMep, B OSICHATEIILHON 3aITHCKe
K IIPOEKTy 3akoHa Ykpaunsl «O Beicuiem
AQHTUKOPPYIIMOHHOM CyZie» B CBOE BpeMs
ObLIO OTMEYEHO, YTo B MHUpoBoM MHnekce
Bocripusitust koppymmu (CPI) 3a 2016 .
Vipanna nonyuunia 29 6amios u3 100 Bo3-
MOXHBIX, 3aHsB 131 mecto u3 176 crpan.
Ilo naHHBIM MHOTOYMCICHHBIX HCCIENO-
BaHHWH, AaHTHKOPPYIIMOHHAS  pedopma
B OOIIECTBEHHBIX OKHMIAHHMSAX OCTACTCS
MIEPBOOUEPEIHBIM TIPHOPUTETOM pedhopM.
AHTHKOPPYTIIIMOHHBIC OpPTaHbl JOKa3aJIl
cBoro 3¢ dexTrBHOCTH. [lo cocTosHMIO Ha
31 aBrycra 2017 1. nerexrussl HABY ocy-
LIECTBIIUIN MPEABAPUTEIIEHOE PACCIIeioBa-
Hue 1o 398 YrojoBHbIM NPOU3BOICTBAM,
B paMKax KOTOPbIX 237 JHIiaMm cooOLIeHo 0
Moj103peHny, coctaBieH 131 oOBHHHTEb-
HBIU aKT, 86 1en HampasieHsl B cyn. CoBo-
KYIHBIN pa3Mep MPEAMETOB MPECTYIICHUIHA,
KoTopsIe paccienytorest HABY, mpeBbiiaet
87 mMypa TpH.

CrarncTrka 1o IPUTOBOPaM, BEIHECCH-
HBIM T10 KOPPYTIIHOHHBIM TPECTYTUICHHUSIM,
COBEpPIICHHBIM  BBICOKOIIOCTABJICHHBIMH
JIOJDKHOCTHBIMM JIMLIAMH, HAMHOTO XYJKe.
Tax, B 2016 1. ykpauHCKHe Cy/Ibl BEIHECIIH
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TOJIBKO 3 NPUIOBOpPa B OTHOLIECHUH TOCY-
JIAPCTBEHHBIX CITYKallIUX KaTeropuu A. 310
JIaeT OCHOBAHMS YTBEPXKIATh, YTO YKPAUH-
CKHME CyIbl HE CIIOCOOHBI OCYILIECTBIISThH
MPaBOCY/IME B OTHOLICHHH JIOJDKHOCTHBIX
JIUIL] BBICOKOTO YPOBHSI M OCTAIOTCSI CaMBIM
c1a0bIM 3BEHOM B CHCTEME OOpBOBI C KOp-
pynuueil. B nocnenHue roasl yKpauHcKue
CyZIbI IPHU3HAIOTCSI OTHUM 13 Hanbosee Kop-
PYMITHPOBAHHBIX TOCYIapCTBEHHBIX HHCTH-
TYTOB, UTO TIOTBEPKAACTCS MPOBEACHHBIM
Transparency International wnccnenoBaHu-
sm. Kpome Toro, ypoBeHb noBepust ykpa-
MHIEB K CyaeOHOH BIIACTH Ype3BbIYANHO
Hu3kuid. [lo pesynmbraram wHccienoBaHUiA,
ToNbKO 3—4% yKpauHLIEB JOBEPSIOT CylIaM,
YTO SIBIISIETCSI CAMBIM HU3KUM TIOKa3aTesieM
B EBpore [7].

ABTOpBI y4eOHO-METOIMYECKOTO
nocobust «VImMrTeMeHTanus eBPOIEHCKIX
CTaHJApPTOB MPENOTBpAIEHHs U OOpHObI
C KOppYIIHeH B HAIMOHAIBHOE 3aKOHOIa-
TEJIBCTBOY» apTyMEHTHPOBAHO JEMOHCTPH-
PYIOT, UTO OJJHUM U3 NEPBBIX MEX/yHapOI-
HBIX JIOKYMEHTOB, KOTOPHIM OCYKIAIOTCS
BCE BHIbl KOPPYIIIMH, BKJIIOYAs B3ATOY-
HHUYECTBO, SIBISIETCS MpUHATas 15 nexabpst
1975 r. pesomorst 3514 (XXX) Ienepasib-
Hoit AccamOien Opranmsanuu  OObeau-
HenHbix Harwmit (manee — OOH). Vkazan-
HBII JJOKYMEHT NPU3BIBACT NPABUTEIHCTBA
BCEX CTpaH MPHHATH HAa HAIIOHAJIBHOM
YPOBHE BCE€ HEOOXOAMMBIE MEPHI IO TIpe-
JOTBPAICHUIO W TPOTHUBOICHCTBUIO KO-
pYNIHY, KOTOpBIE OHHM COYTYT IIENIeCcO0-
Opa3HbIMH, BKIIIOYAst 3aKOHOzaTeNIbHbIe. Ha
BocbMoM koHrpecce OOH, kotopblii cocto-
siics B ['aBane B 1990 r, npunsatsl «Ipak-
THYECKUE Mepbl OOpBOBI C KOPPYILHEH,
B KOTOPBIX OINpEENSAIOTCS Hanboee Bax-
HbIE 3a/1a4¥ JUIsL TIPEOIONICHHST KOPPYIILHUH.
B wacTHOCTH, mNpaBHUTENBCTBA JIOJDKHBL:
MIPOAHAM3UPOBATh aJICKBATHOCTH CBOETO
YTOJIOBHOTO 3aKOHOZAATENbCTBA, BKIIOYAs
TIporeccyatbHbIe HOPMBI, YTOOBI pearupo-
BaTh Ha BCE BUJIBI KOPPYIIINN; pa3padoTaTh
aIMAHHCTPATUBHBIE 1 PETYISITHBHBIE MeXa-
HU3MBI P TIPEXKICHUS KOPPYIILNH; yCTa-
HOBHUTB TPOLIEAYPBI BBIABICHUS, Paccieio-
BaHHUS M OCYXICHHUsS KOPPYMITMPOBAaHHBIX
JIOJDKHOCTHBIX JIULL; Pa3padoTaTh paBoBbIC
MOJIOXKEHU U1 KOH(UCKALMM CPEeJICTB
1 MIMYILIECTBA, IPHOOPETEHHBIX BCIIEICTBUEC
KOPPYIINK; HPHHATH COOTBETCTBYIOILINE
Mephl 10 OTHOUICHHIO K TPEINPUSITHSIM,
MPUYacTHBIM K Koppymmn. C 3Toro Bpe-
MEHH OTIpe/ieNIeHHBIE 3319l He MEHSUINCE,
OHH JIMIIb YTOUHSUUCH [1, ¢. 8-9], B ToM
YHCIIe ¥ MEKTyHAPOIHBIMHA KOHBEHIIHSIMHL.

MesKtyHapo/iHble  KOHBEHLIMH  SIBJISI-
IOTCSl €IMHCTBEHHBIMH OPHANYECKH 005-
3aTebHBIMU  YHUBEPCAIBHBIMU JIOKYMEH-
TaMH 110 TPOTUBOACHCTBUIO KOPPYIILHH.
[upoxuii mMOAXON KOHBEHIME H 00si3a-
TEJIbHBIM XapaKTep MHOIMX UX IOJIOKEHUI
JICNAIOT MX YHUKAIBHBIM HHCTPYMEHTOM
Uil pa3pabOTKM KOMIUIGKCHBIX Mep TI0
peleHno 3Toi  II00anbHON MPOOIeMBl.
MesKtyHapO/IHbIC KOHBEHIIMH OXBATHIBAIOT
CIIeyIOIIHe OCHOBHBIE HAIIPAaBIICHUSI OOpb-
Obl C KOppyHLMel: Mepbl Mo Hpoduak-
THKE, KPUMHHAIM3ALUMK M OOECIEYEHUIO
MIPABOIOPS/IKA, MEKIYHAPOJHOE COTPYII-
HMYECTBO, BO3BpAT aKTHBOB, OKa3aHUE
TEXHUYECKOM MTOMOIIM U 00MeH uHpopma-
nueid. MexxayHapoaHble KOHBEHIIMH OXBa-
TBIBAIOT Pa3iInyYHble (OPMBI KOPPYIILIHH,
Cpeay KOTOPBIX 3JI0YTOTpeOIeHNE BIHSHU-
€M B KOPBICTHBIX IIEJISIX, 3JI0YTOTpeOeHrne
BIIACTBIO, @ TAKXKE PA3JIMIHBIE aKTHI KOp-
pymiwy B 9acTHOM cektope [8, c. 174].

B mrepByto odeperns 3To YronoBHast KOH-
BeHIWs1 0 6oproe ¢ koppymueit (ETS 173),
npunsitast 27 siBapst 1999 . B CrpacOypre
U paruurpoBaHHas YkpanHou 18 okts-
opst 2006 1. [9]. Hamu ycraHOBJIEHO, UYTO
B € TEKCTE HET ONpENCICHHUs IOHATHUS
3JI0yIIOTPEOICHHS TIOJTHOMOYMSIMH JIMIAMH,
MPEAOCTABISIONIMMY  ITyOJIMYHbIE  yCITy-
', WIK YCTaHOBJICHHS OOS3aHHOCTH IS
CTpPaH-y4aCTHHI] TPETyCMOTPETh OTBET-
CTBEHHOCTh B HAIMOHAIFHOM 3aKOHOIA-
TEIIBCTBE 32 TAKyIO MPOTUBOIIPABHYIO JISsi-
TENTBHOCT, OTHAKO W TaKWe OTPaHWYCHUS
HAMH HE [IPOCIICKEHBI.

He HaiineHsl HaMH aHAJIOIMYHBIE OTpa-
HUYCHUS JUIs HAIIMOHAJIBHOTO 3aKOHOJIaTe-
JISL M TIPH CKPYITYJIE3HOM AHAJIM3E TTOJIOKe-
nuit Konsenuun OOH mpotuB koppymnuumn
[10], KonBeHn 0 rpaskaaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH 3a Koppymmuio [11],
VYeraa [pynmer rocymapetB mo Goprbe
¢ xkoppyrmmeii (GRECO) [12].

Bonee Toro, B ct. 19 YronosHoi#l KOH-
BeHIMH 0 6oproe ¢ Koppymuueit (ETS 173)
YKa3aHO, UTO, YYUTBIBAsI TSDKECTh yTOJOB-
HBIX TIPECTYIUICHHUH, NPEeIyCMOTPEHHBIX
HacTosiel KoHBeHImel, kaxias CTOpoHa
BBOJJUT OTHOCHTEJIBHO YTOJIOBHBIX TIpe-
cTymuieHui 3 QEeKTUBHbIE, COpa3MepHbIE
U CIICP)KUBAIOIINE CAHKLIMU U MEPbI, BKIIIO-
Yasi, B CJIy4ae COBEPIICHUH TaKUX IPECTy-
IVICHUI (DU3MYECKUMH JIULAMH, JIUIICHUC
cBOOOZIBI M JANBHEHIIYIO SKCTPaHIHIO.
Kasxmast cropoHa IprHUMAET TaKkue 3aKOHO-
JIaTeNbHBIC W MHBIC MEpPbI, KOTOPBIC MOTYT
oTpeboBaThes ISl 00ECIIEUSHHST BO3MOK-
HOCTH KOH(HCKAIMK FJIM M3bSATHS HHBIM

00pa3oM OpyIMil COBEPIICHHS YrOJIOBHBIX
NPECTYIUIEHUH M JOXO/I0B, MOJIyYEHHBIX OT
YTOJIOBHBIX IPECTYIUICHUH, OXBATHIBAEMbIX
Hacrosield KonBenmyel, nim uMymiecTsa,
CTOMMOCTb KOTOPOTO 9KBHUBAJICHTHA TAKUM
noxonam [9].

Bwmecre ¢ Tem yka3annas KonBeHims ve
HCKJTIOYaeT OCYIIIECTBIICHHUS TOCYIapCTBOM-
YYaCTHUKOM JIFOOOH yTOJIOBHOM FOPHUCIIHK-
MY B COOTBETCTBUHM C €r0 HAIIMOHAJIBGHBIM
3aKOHO/IAaTeIECTBOM B OTHOIICHHWH APYTHX
KOPPYIILMOHHBIX COCTABOB MPECTYILICHUH
[8,c. 175].

OueBHIHO, YTO HALMOHAIBHBINA 3aKO0-
HOJaTeNb, MOJb3YSICh BCEMH BBILICIIPUBE-
JICHHBIMH 00513aTe/IbCTBEHHBIMU PEKOMEH-
JALMSIMH, BBIIENMI B OTJIEJIBHBIN COCTaB
npecrymwiednss B Ocobennoit wactu YK
VYKpanHb! 370yNOTpeOIeHNE TOTHOMOUHS-
MH JIMI[aMH, TIPEIOCTABIISTIONIIMH Ty OTid-
HBIE YCIIyTH, pa3paboTka pPeKOMEeHIAIN
10 OCHOBAM PACCIIeJIOBaHUSI KOTOPOTO, KaK
HaMH YCTaHOBIICHO, SIBJISICTCSI HACYIIHOM
u BocTpeOoBaHHOW mpakThkod. Ha stom
IyTH MMIUIEMEHTALMs TIEPEAOBOIO MEK-
JIYHapOIHOTO OIbITa, KOHEYHO, HE Oyner
W3JTUIIHEN.

Taxk, HCCIICIOBATEIISIMU
THPOBaHO, YTO  JIOCTATOYHO
u 3¢ dexrrBHas cucTeMa 60pbObI ¢ KOpPyTI-
IIFeH, OMMpAIOIasicsi Ha COJIMAHYIO HOp-
MAaTHBHO-TIPAaBOBYIO 0a3y ¥ OJHO3HAY-
HYIO TIOIEP)KKY OOIIecTBa, IeHCTByeT
B ®unisaHAnU. IMEHHO 3Ty CTpaHy MExIy-
HapoJHasi HENPaBHUTEILCTBEHHAs! OpraHHU-
3auus 1o 6opwde ¢ koppynuueid «TpaHcre-
peHcu VIHTepHEIHID) OnpeienseT Kak OHy
U3 HauMeHee KOPPYMIIMPOBAHHBIX CTpaH.
Ounnsanaus kak wieH EBponeiickoro Coro-
3a SBISICTCSL YYACTHHKOM BCEX OCHOBHBIX
HOPMATHBHBIX JOKyMeHTOB EBpocorosza mo
60pb0e ¢ OPraHN30BaHHON MPECTYITHOCTHIO
n Koppymnuueil. OmHaKo HMMITIEMEHTAIHs
€BPOICICKUX 3aKOHOB B HAIIMOHAIBHYIO
MPaBOBYIO CHCTEMY OCYIIIECTBIISIETCS ATOM
CTPaHOH JOBOJIGHO B3BEHICHHO. [JIaBHBIM
MPUHIMIIOM OTOTO  TIPOIecca  SIBISIETCS
OpraHUYECKOe COYETAHHE HALMOHAIBHOTO
3aKoHozarenbcTBa DUHIAHIMU ¢ o0le-
€BPOIEHCKIM, ¢ MUHUMAJILHO BO3MOXKHbI-
MH M3MEHEeHHsMH riepBoro. Jlist ¢puHCKoit
[IPABOBOH CHCTEMBI HE SBIISIIOTCS. XapaKTep-
HBIMH 3aKOHBI C MCTIOJIb30BAHUEM TEPMHHA
«Oopb0ay», ¢ ONpeaeeHUEM OPEICTICHHO-
ro Buja npecryruicHus. GUHCKUI 3aKOHO-
JTaTeNb 370K TIPUHIIUITBI TIPETyTpexK/ie-
HHSI COBEPIICHUSI IPECTYIUICHNH B KaXKIIOM
HOPMAaTHUBHO-TIPAaBOBOM aKTE, OIPE/IeIsIO-
IIeM KOHKPETHYIO cepy IesTeTbHOCTH, a

KOHCTa-
YyeTKasa



He BuJ npectyruieHnst. CONIacHO IOJIoXKe-
HHUSAM YTOJIOBHOTO Kozekca PuHistHImH,
3a COBEpLICHUE AEHCTBHIA, KOTOPBIE MOTYT

KBJIN(ULMPOBATECS KK  «KOPPYIILIHS»,
NPEYCMOTPEHBl  CaHKLMK 0T  Tpada
JI0 3aKIIOYCHUS CPOKOM JI0 YETHIpeX JIeT
B 3aBHCHMOCTH OT CTEHEHH OOIIECTBCHHOM
OIaCHOCTH TPECTYTUICHUSL.

B cdepe 60pr05I ¢ KOppymmmeii B bers-
[HM TONUTM HE TOJBKO TPAIHIMOHHBIM
PEIIPECCHBHBIM MyTEM — YCTAHOBJICHHC
YIOJIOBHOW OTBETCTBEHHOCTH 3a KOpPYII-
LIMOHHBIC JESIHHSA, HO U 1103a00THINCH O
NPEAYNPEXICHNN Koppyniuu. Tak, 3Ta
npo0iiemMa Halluia CBOE OTPAKEHHUE B IPeie-
nax peopmbl COPERNIC (MonepHu3atiust
TOCYJapCTBEHHOTO  YIIPABIICHHS), B TOM
yucine B pedopme cekropa (HUHAHCOBOTO
KOHTpOoJIs. benbrust pacmmpuna NOHATHE
KOPPYIIIMHA OTHOCHUTENIBHO 3JI0ynoTpediie-
HHS BIIACTHIO, HE OTPAHHUYMBASCH TOJIBKO
YIOJIOBHBIM aCIIEKTOM, HO M OCTaBHB MECTO
JUTSI TAKUX TTOHSTHI, KaK Pa3bsiCHEHHE HOPM
(mpaBuWJI, CTaHIAPTOB), MX HAIOMHUHAHHE,
TPaHCIIAPEHTHOCTb MOBEJICHUS, YTO HPHBE-
JI0 K BBIpa0OOTKE KoJIeKca MOBEICHNUS (11€0H-
tonoruu). OnbIT GOpHOBI € KOppyMILHE
B [epmanuu u CnoBakum CBUACTEIbCTBYET
00 3(heKkTHBHOCTH TpHBICUYEHUS 00IIIe-
CTBEHHOCTH 11 OOpBOBI C KOPPYIILHEH.
B yactHOCTH, BEIOMCTBO YrOJIOBHOM IMOJIH-
i (enepanbHoit 3emii Himkasis Caxco-
HHSl BHEIPWIIO TIPUEM aHOHHMHBIX CO00-
IIEHAI OT TpaxaaH 00 SKOHOMHYECKHX
npecTyIieHusk. Takoe perieHne ObLIO
HPHUHATO MO PE3y/IbTaTaM MHJIOTHOTO IPo-
€KTa, B XOJI¢ KOTOPOIO 3a YeThIpe Mecsia
B BBILICYIIOMSIHYTOE CIICLIIOAPA3IEIICHHE,
cocrosiee Bcero M3 9 pabOTHHMKOB IPO-
Kyparypbl U 33 MONUIENHCKHX, MOCTYIHIO
184 cooOmieHusi. YronoBHEIE Jiefla ObLIH
OTKPBITHI B 124 crydasix, n3 Kotopsix 30%
KacaeTcst J1eJ1 O KOpPYIILHUH.

B crpyxtype MuHucrepcrsa BHYTpeH-
Hux nen Croarkoii PecrryOmikn neficTByer
AHTHUKOPPYIIHOHHBI KOMHTET, B MOJHO-
MOYHsI KOTOPOTO BXOIUT MPOBEJCHHE TIpe-
BEHTHBHBIX MEPOINIPUATUI U PacClieIOBaHNE
(hakTOB KOpPYIUMH CPEU COTPYAHHKOB
MHHUCTEPCTBA M MOJULEHCKHX CTPYKTYD
crpanbl. C 1enbio nomy4eHus nHpopMaru
0 JIOJDKHOCTHBIX MPECTYIUICHUSX U JIOKaJIU-
3allMU ATOTO SIBJICHHS B IPABOOXPAHUTENb-
HBIX CTPYKTYpaX YCTaHOBIICHA ClICHAaJIbHAs
TesnedOHHas JIMHKS, 110 KOTOPOil TpakiaHe
CTpaHBI MOTYT cOO0IIAaTh 00 M3BECTHBIX UM
MPOTHBOIPABHBIX JICHCTBHUSX PABOOXPAHH-
teseid. OHOBpeMeHHO B MIHTEepHEeTe co31aH
BeO-CailT, T/Ie JKENaoIHe MOTYT BbICKa3aTh

CBOM IIPEUIOKEHHSI OTHOCHTENIBHO HEoO0-
XOIMMBIX Mep 1o 0Oops0e ¢ Koppymuueit
B TOCYIAPCTBEHHBIX y4pekIeHnsx. Kpome
TOro, B HEKOTOPBIX TOCYIapcTBax B OOpb-
0e ¢ KoppyIlHel akTUBHO HCIIONBb3YIOTCS
pa3uuHble OOIIECTBEHHBIE OpraHM3alUH.
B IlIBenuy He3aBUCUMBIM MOHHUTOPHHIOM
10 YPOBHIO KOPPYMITHPOBAHHOCTH B TeX
WM WHBIX cgepax oOIIecTBa 3aHUMAeTCs
co3aanHast B 1994 r. o0uiecTBeHHas OpraHu-
3arms «/leMoKkpaTHaeckuii ayanT), KOTopast
00beMHACT BeyIIMX IIBEJCKMX MOJHU-
TOJIOTOB, SKOHOMMCTOB M JIPYTMX YYEHBIX.
Hapsity ¢ MOHUTOPUHIOM COCTOSIHHS pa3BH-
THS IEMOKPAaTHYECKHX CBOOOJL B ILIBEJICKOM
ofliecTBe 9Ta OpraHU3alys 3aHUMACTCs
U3y4YCHHEM  CIelM(HYSCKHX  BOIPOCOB,
B T. 4. CBA3AHHBIX C OOPHOOIi C KOPPyTILIHEHt
[1,c. 10-11].

Yro ke KacaeTrcs WCIIONB30BAHMS
METyHapOIHOTO OIBITA B PACCICIOBAHNH
KOPPYIIMOHHBIX IPECTYIUICHHH B ILIEJIOM
U TIpH PaccieOBAaHUU 3JI0YHOTPEOICHUS
MOJIHOMOYMSAMH JIMLAMH, IPEAOCTABIISAIO-
UMK [TyOJIMYHbIE YCIyT'M, B YaCTHOCTH,
TO HAa OCHOBE M3YYEHHs MEXIyHapOIHbIX
JIOKyMEHTOB M JTyH4IIEro 3apyOe)HOro OIlbl-
Ta BEAYIIMX TOCYIApCTB MHpA, KaK apry-
MeHTupoBaHO KoHcTarupyeT 0. Uepnoyc,
(OPMHUPYIOTCSL  «CTaHAAPTBI paccieoBa-
s [13; 14], ycranaBimBaromue mpaBu-
713, KOTOPBIMH JIOJDKHBI PYKOBOZACTBOBATh-
Cs  COTPYIHHKH  IPaBOOXPAHMTEIBHBIX
opraHoB Tpu cOope WH(pOpMaIUH U pac-
cienoBarmu [15, c. 122]. Ilomasmsroriee
OOJBIIMHCTBO TaKMX IPAaBHI 3aKPEIUICHBI
B JICHCTBYIOILIEM YTOJIOBHOM IIPOLIECCY-
anpHOM Koziekce (nanee — YTIK) Ykpaunsbr,
npyrue — B pemieHusix EBporeiickoro cyna
1O HpaBaM 4esoBeKa, KOHCTHTYLIMOHHOTO
Cyna Ykpaunsl, Bepxosaoro Cyna.

HeoOxoanmo oTMeTHTH, YTO B TOPSIA-
K€ OKa3aHus MEXKIyHapOOHOW IpaBOBOM
MOMOIIY TIPH PACCIIENOBAHUN 3JI0YNOTpe-
OJeHnil TTOJTHOMOYMSIMH JIMIIAMH, TIPeIo-
CTaBILIFOIIMMY ITyOJIMYHBIE YCIIYTH, MOTYT
MIPOBOJIUTHCST TAKWE TIPOLIeCCyasIbHBIE JIeH-
ctBus, npenycmorpeHsbsle YIIK Ykpaunbt
WM MEXKIYHAPOIHBIM JIOTOBOPOM: Bpy4e-
Hue 1okyMeHToB (cT. 564 VIIK Vkpaunsi);
BBI30B JIMI[A, HAXOAAIIEIOCs 32 MpeaeIaMu
VYkpaunsl (ct. 566 YIIK Yipaunsr); gomnpoc
10 3aIPOCy KOMIIETEHTHOIO OpraHa YKpau-
HbI (cT. 567 YIIK Ykpaunsr); po3bICK, apecT
u KoH(puckawms umymiectsa (ct. 568 YIIK
Vkpannsr) u ap. [16, c. 13].

BeiBoapl. Takmm obOpasom, cregyer
MOTYEPKHYTh, YTO 3JIOYIIOTPEOICHHE MO
HOMOYVSIMH JINIIAMH, TIPEI0CTABISTIOIMH

MAI 2019

IyOJIMYHBIC YCIIYTH, OTHOCHTCSL K KOppYII-
LUOHHBIM TpecTyrieHusM. Hecmotps Ha
AyTEeHTUYHBIA TOIXOJ[ YKPAUHCKOTO 3aKO-
HOZaTeass K MEpONpPUSITUSAM IO NPOTHBO-
JEHCTBUIO KOPPYIIIMHM, HaM €CTb ueMy
TIOYYHUTBCS Y TEX COCEEH, KOTOpBIE 3a IeCs-
THJICTHE YK€ C(OPMHUPOBAJIHN JICHICTBEHHBIC
7 anpoOMpOBaHHBIE MEXaHW3MBI ITPOTHBO-
NEeHCTBHS  KOPPYIIMOHHBIM  SIBIICHHSIM.
MeyHapOTHBIN OIBIT SIBIISIETCS BAYKHBIM
B TNPOTHBOJIEHUCTBHN KOPPYIIMU B IIEIIOM
W TIpU PACCIENOBAHUM KOPPYMIHMOHHBIX
MIPECTYIUIEHUH, K KOTOPBIM TaKKe OTHO-
CHUTCSL 3JI0YNOTpeOJICHHE  MOTHOMOYUAMU
JIMLIAMH, TIPEJOCTABIIIOIMMH ITyOIUYHbIC

YCIIyTH.
VkpanHa moamMcama ps  BaKHBIX
MEKIYHAPOAHBIX ~ AHTUKOPPYMIIMOHHBIX

CONIAILICHUH, KOTOpBIC, Cpeau IIPOYero,
JOJDKHBI CTaBUTh Tiepen; coOOW  3amadm
OTCIICKUBAaHKsL YPOBHS KOPPYIILMH, BbIpa-
0OTKYy peKOMEHAaLNii TS CTPaH-yIaCTHHIL
OTHOCHTENBHO 3((EKTUBHOCTH Mep Hpo-
THBOJCHCTBHS KOPPYILHOHHBIM  IIPOSIB-
JICHUSIM, pEaM3allid KOHTPOJIBHBIX MeEp
u cynepBu3ud. OHU SBISIOTCS OTHUMH M3
TE€X CTUMYJSTOPOB, KOTODPBIE IO3BOJISIFOT
HalMOHAJIbHBIM MEXaHU3MaM pPAa3BUBATHCA
B [IPaBUJILHOM PYCIIE.
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LEGEA SI VIATA

COIEPKXAHUE U PEAJIM3ALIUA
KOHCTUTYHMOHHOI' O ITPABA
HA 3AIINTY B YKPAUHE

Oxcana KPYITHUIIBKA,
acIMpaHT Kadeapsl MPoLEecCyallbHOTO IIpaBa
UepHOBHIIKOTO HAIIMOHAJILHOTO YHUBEpcUuTeTa uMeHu Opus denproBruya

AHHOTADIUA
B crarbe paccMOTpEHBI OCHOBHBIE ITOXO/bI K COIEPKAaHUIO U peau3allui [1paBa Ha
3ammty. OnpeaeneHo BIUsHUE JOCTYTNa K MPaBOCYHIO HA OCYIIECTBICHUE U pealu3a-
LUIO [TPaBa Ha 3aIlUTy B YKpanHe. ComnocTaBieHbl HOPMBbl YKPAUHCKOIO 3aKOHOATENb-
ctBa ¢ KoHBeHIMEH 0 3ammTe MpaB 4eoBeKa 1 OCHOBHBIX CBOOO/] OTHOCHUTEIHHO MpaBa

Ha Cy/eOHYIO 3aIuTy.

KnroueBble cnoBa: mpaBo Ha 3allMTy, peajau3alys [paBa Ha 3allUTy, NPaBO Ha
HpebsBICHNE UCKa, IPAaBO Ha 0OpallleHue B CyJ, IPaBO Ha yAOBIETBOPEHNE UCKa, Ipa-
BO Ha IOJIy4eHHE CYJeOHOW 3allMThl, IPaBO Ha MPAaBOCYAUE, IPABO Ha CIIPABEIIMBOEC

cyneOHoe pa3dupaTenbCTBO.

CONTENTS AND REALIZATION OF THE CONSTITUTIONAL
LAW FOR PROTECTION IN UKRAINE

Oksana KRUSHNITSKA,
Postgraduate Student of the Department of Procedural Law
of Yuriy Fedkovych Chernivtsi National University

SUMMARY

This article discusses the main approaches to the content and implementation
of the right to protection. It has been determined how access to justice affects the
implementation and realization of the right to defense in Ukraine. Also, the norms of
Ukrainian legislation were compared with the Convention for the Protection of Human
Rights and Fundamental Freedoms regarding the right to judicial protection.

Key words: right to protection, realization of right to defense, right to sue, right to
apply to court, right to receive claim, right to receive legal protection, right to justice,

right to fair trial.

IlocTanoBka nmpoodsemMbl. YUYUTHIBasS
CYIIHOCTb M COJEep:KaTeIbHOE HAIOJIHe-
HHE TIpaBa Ha MPO(ECCHOHANIBHYIO I0PH-
JINYECKYIO TIOMOIIb, TPYJHO MEPEOIICHUTH
Ba)KHOCTh YKa3aHHOTO KOHCTHTYIIHOHHO-
ro TpaBa JJIsl BCETO MeXaHHW3Ma olecrie-
YEeHUs] KOHCTUTYIIOHHBIX MPaB U cBOOOT
YeJloBeKa U TpaXkIaHuHa.

IIpaBo Ha 3amUTy NpenCTaBISIET
co0O0H BaKHEHIIMI BHI FOPHIUYECKOI
MIOMOIIH, OKa3bIBAEMOH Pa3IMYHBIM CyOb-
€KTaM, Hapsily ¢ MEIUIMHCKOMH, IICHX0JI0-
THYECKOW U Ipyroii nmomoibio. CoracHo
Koncrutyun YkpauHsl, KaKIblii BIIpaBe
3aIlUIaTh CBOM IPaBa U CBOOOIbI BCEMH
croco0aMu, He 3aMpenieHHBIMI 3aKOHOM.

AKTyaJbHOCTh TeMbl HCCJIe0Ba-
HHUSI 3aKJTI09AeTCST B TOM, YTO IPaBO Ha
3alIUTY BXOIUT B KadeCTBE OJJIEMEHTa
B 0oOmuii NMpaBOBOIl cTaryc JMYHOCTH,
HMEET IIUPOKYI0 MEKOTPACIEBYO HOp-
MaTUBHO-TIPABOBYIO OCHOBY, 3aTPAarkBaeT

MPaKTHYECKH BCE OTPACIH COBPEMEHHOTO
YKPaWHCKOTO TpaBa, B OpPraHU3aIMOH-
HO-TIPABOBOM M SKOHOMHYECKOM CMBIC-
Jie TPECTABISICT COOOM IEIyI0 OTpacib
podecCHOHAIEHON eSITeNbHOCTH aBO-
KaToB (TOPHCTOB) KaK B YKPAaHHCKOM I'OCY-
JapcTBe, TaK W BO BceM mmupe. VMIMeHHO
MO9TOMY KaKABIH CO3HATEIBbHBIA TpakK-
JAaHWH B TPaBOM TOCYIapCTBE JIOJDKEH
MOHUMATh CMBICT U PEaH3alfio CBOETO
KOHCTHUTYIIHOHHOTO TIpaBa Ha 3allIuTy.
Cocrosinne wucciaenoBanus. Iloka
OTCYTCTBYET €IUHOEC TPAKTOBAHUE TAKUX
MOHATHH, KaK «IPaBO Ha 3aIIUTY», «pea-
NU3anus TpaBa Ha 3allUTy», «IIPaBO Ha
MIPEIbSIBICHUE MCKa», «IPaBO Ha oOpa-
[ICHUE B CYI», «IPaBO Ha YIOBIETBOpE-
HUE HCKa», «IIPaBO Ha MOJydeHue cyaeo-
HOW 3alUTBI», IIPAaBO HA IPABOCYIHEY,
«IIpaBO Ha CIIPaBEUIMBOE CyleOHOE pas-
OHMpaTeNbCTBO», a TAKIKE UX COMACPIKAHMS
U COOTHOIIECHUSI MEXy co00M, caMoCTo-
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ATEJIBHOCTH U B3aMMO3aBHCUMOCTH 3THX
pas.

Jlaxe OTnenbHbIE y4eHbIE, TPY/Ib
KOTOPBIX OBUIM CIELHAIBHO MOCBSIICHBI
stuM Borpocam (B. A6o3uoBa, P. I'ykacsiH,
W. XKaposckasi, M. Karenpaukosa, A. OB4a-
penxko, E. Tpery6os, I Xomon u npyrue)
TG KOHCTaTHPYIOT HAJIMYHE MPOOIEeMbI
TEPMUHOJIOTHYECKOH  HEOPENeIeHHOCTH
1 HEYETKOCTH YKa3aHHBIX HOHSTHI, HO HE
MOT'YT HPUHTH K €ANHOMY MHEHHUIO B TTOHH-
MaHHH COZIEPIKAHUS ITUX TIPaB.

B 3akoHOmarenbCTBE TaKKE Cylle-
CTBYeT TEPMHHOJOTHYECKash HeoIpesie-
JICHHOCTH OOJIBIIMHCTBA U3 ATUX IOHATHH,
UX HEYETKOCTh U HENOCIEI0BaTEIbHOCTD
NPUMEHEHHs] B TEKCTax 3aKOHOB. Pa3b-
scHeane BepxoHoro Cyma YkpauHbI
n Koncturymmonnoro Cyna YkpauHBI
TOXE HE JIAI0T OJHO3HAYHBIX OTBETOB Ha
9TH BOIIPOCHI.

Leabio u 3aga4eil cTaTbu SBISIETCS
packpbiTHE OOIIMX OCHOB COIEpPIKaHMS
U TIOps/IKA pPeasin3alys MpaBa Ha 3alluTy
B YKPaWHCKOM TIOCYIapCTBE, Y4YHMThIBAs
OTEYECTBEHHOE U 3apy0ekHOe 3aKOHOJIa-
TEJILCTBO.

H3n0:xeHne 0CHOBHOI'O MaTepuaJia.
Konctutynus YkpauHbl HETIOCPEICTBEH-
HO Ha OCHOBAHHUH €€ MOJOKEHUI rapaH-
THpyeT oOpalieHue B CyJ Ul 3allUThI
KOHCTHTYI[HOHHBIX TIpaB W CBOOOJ Yejo-
Beka M rpaxkpanmHa (4. 3 ct. 8), ycra-
HaBJIMBAET, YTO IpaBa U CBOOOMBI YeJo-
BeKa M TPaKJaHMHA 3aIUIIAIOTCS CYIOM
(a. 1 ct. 55) [1].

Kak  paspscaun  KoncruTyuuos-
Helii Cyn VYKpauHbl B CBOEM pellle-
Huu ot 25 pmekabps 1997 r. Ne 9-3m,
4. 1 cr. 55 KoHCTUTYyUHMU CONEPKUT
00IIYI0 HOPMY, MOATBEPIKAAIOLIYIO Mpa-
BO KaXJIOTO OOpaTtuThes B Cyd, TO €CTb
KQKIOMY TapaHTHPYETCsl 3alliTa IIpaB
u cBOOOX B CyneOHOM Mopsiike. YKa3aH-
Hasi HOpMa OOSI3BIBAET CyAbl NMPHHUMATDH
3asIBJICHUS] K PACCMOTPEHHIO JIaXKe B CITy-
gae OTCYTCTBHS B 3aKOHE CIENHaIbHO-
ro nojoxeHus o cyne6Hoi 3ammure. Cyn
HE MOXKET OTKa3aTh B IPABOCYIHUH, €CIU
rpaXkKJJaHUH YKpauHbI, HHOCTPAHELL, JIULO
0e3 rpa’k/IaHCTBa CUUTAIOT, YTO UX IPaBa
1 cBOOO/IbI HAPYILICHBI WK HAPYIIAOTCS,
CO37aHbl WJIM CO3MAIOTCS NPENsSTCTBHSA
JUIA UX peaju3alul WIH UMEIOT MEeCTO
JIpyTHE yIIeMIICHU IIpaB U CBOOOS [2].

[IpaBo Ha  CymeOHyH  3amuTy
OTHOCHUTCSI K OCHOBHBIM HEOTUYXKJa-
eMBIM TIpaBaM M CBOOO/AM deIOBEeKa
u rpaxnanuHa (pemrenue Konctutynu-

onHoro Cyna Ykpaussl ot 23 mas 2001 r.
Ne 6-pni /2001) [3].

Wrak, Ha3piBasg IperyCMOTPEHHYIO
9. 1 cT. 55 KOHCTUTYLUMOHHYIO HOpPMY
«IIPaBOM Ha CyAeOHYI0 3aIuTy», Koncru-
TyuroHHbIH Cy (haKTHYeCKH NOHHMAET
3TO MPaBO KakK MMPABO JIMIA Ha oOpareHue
B Cyq (IIpaBO Ha MPaBOCYAWE, HA JOCTYII
K HeMy, IpaBo Ha cyzeOHoe pa3ouparens-
CTBO, TO €CTh IIPaBO HA OMH IIPOIIEeCC).

AHanu3 TOJIOKEHUH BcCeX YacTei
cT. 55 KoHcTutynuu YkpauHbsl TOXKE JaeT
OCHOBAHUS I BBIBOJA, YTO 3TA CTAThs
MOCBSIIEHa TOJBKO TPAaBOBOMY oOpaiie-
HHIO: TO JIU B CYZI; TO JIU K OMOYJICMEHY; TO
JM B MEXIyHApOJHbIE CyICOHBIC yUpeK-
nenunst. I1. 1 ct. 6 KouBeHIMU O 3aIuTe
IIpaB 4eJI0BeKa U OCHOBHBIX CBOOOJ TOXe
IpeaycMaTpuBaeT MpaBo JIMIA Ha CIpa-
BEINBOE W MYOIMYHOE PACCMOTPEHHE
ero nema. To ecTh KOHCTHUTYIIHOHHOE
«IpaBO Ha CyAEOHYIO 3aIlIUTY» CBS3bBI-
BAeTCsl C TPOLECCYaTbHBIM aCIEKTOM —
HpaBoM Ha oOpalleHue B CyJ, IPaBOM Ha
npaBocyaue (mpaBo Ha cyneOHoe pas-
OMpaTesNbCTBO), MPABOM Ha MOJNy4YeHHE
CyneOHOM 3aIIUThl (Ha MOIY4YeHHE yCIyT
npaBocyausi) [4]. M3BecTHbIN ydeHbIN-
nponeccyanuct B. KomapoB Taxke cBo-
UT KOHCTUTYIIMOHHOE MpaBO Ha Cyned-
HYIO 3allUTy K IpaBy Ha HajJekaliee
MpaBOCyANe, K JOCTYIHOCTH TPAaBOCYIHS
[5,c.27].

Hamo ormernts, 4TO CcomepikaHHe
npaBa Ha 3aIUTy COCTOUT M3 BO3MOXKHO-
CTU (pU3UUECKOTO JIMIA B YCTAHOBICHHOM
3aKOHOM MOpsAKe O0paTuThCi B Cyal 3a
OXPaHOH CBOEro MpaBa W 3alIUTHTH €ro
COOTBETCTBYIOIMMH CIOCO0AaMH, Hpel-
YCMOTPEHHBIMHU 3aKOHOM. OCOOEHHOCTBIO
3aIIUThl CyObEKTUBHBIX INPAB U MHTEpe-
COB SIBJISICTCSI BO3MOXKHOCTB BBIOOpA pas-
JUYHBIX TOPSAKOB obecmedeHus (mpu-
3HaHHE) HapyIIeHHEe MpaB M IIPaBOBOTO
BO3JICHCTBUS HA HAPYIIUTEIs, HE OTPAHU-
YUBAETCSI CIIOCO0AMHU TaKO! 3aIUTHL.

IIpaBo Ha cyneOHYyIO 3alIUTy O3HaYa-
€T, YTO HENOCPEACTBEHHAs 3alluTa IpaB
U MHTEPECOB TpPaXKlaH TIOCYAapCTBOM
OCYILIECTBISETCS MOCPEICTBOM JIESTElb-
HOCTH cyzaa. [Ipu HenpaBMIIBHOM pelle-
HHUM Cy/IOM Jiesia, @ 3HA4UT, U IIPU Hapy-
HICHUH TpaBa TPaXKJIaHHHA Ha CyIEeOHYIO
3aIlIUTY, TOCYIAPCTBO KaK CyObeKT 00s13a-
HO o0ecnedynBaTh 3aluTy Onar rpaxaaH
OT TIOCSITATEIbCTB, JOIDKHO BO3MECTHUTH
TpaXJaHUHY yIepO, MPUINHEHHBIH eMy
JNEHCTBUSIMU CyJla, KOTOPBIM BBICTYIIAeT
OT IMEHH TOCYIapCTBa.

MAT 2019 [| 4

IIpaBo Ha cyneOHyr0 3alMTy B pam-
KaX KOHCTUTYIIHOHHBIX IIPABOOTHOILICHUH
MOXET MPEeIOCTABIATbCA TPaXKJaHAM HE
TOJIBKO B CBSI3M C HAapyILCHHEM HX IPaB,
HO U B ClIy4ae BO3MOYKHOTO IOCSTaTellb-
CTBa Ha NPUHALICKAIIUE TpakIaHaM
mpasa [6].

IIpaBo Ha oOpamieHue B CyJ 3a 3aIiu-
TOW HapyIIEHHOTO TIIpaBa Hepa3phIBHO
CBSI3aHO C CyOBEKTHBHBIM MaTCpPHAJIbHBIM
IIPAaBOM, MOCKOJIbKY: OHO BO3HHKAET TOJIb-
KO C HapylICHHEM CyOBEKTUBHOIO Ipai-
JAHCKOTO TIpaBa WM KOIZa 3TO IIPaBO
OCIIapUBAETCs APYTHMH JIMIAMH; Xapak-
Tep caMoro TpeOOBaHMS O 3aIIUTE MpaBa
OIIpeIeIISIeTCs XapaKTepOM HapyLICHHOTO
MaTepHaIbHOTO MIIH OCIIapUBAaEMOTro Ipa-
Ba, COACP)KaHUE M HA3HAUYCHHUE KOTOPOTO
B OCHOBHOM ONpENeNseT M Crnocod ero
3amutsl. [ToaTOMy ¢ MaTepuanbHO-IIPaBo-
BOM TOUKM 3pEHHMS TIPaBO HA 3aIIUTY B €T0
MaTepHaIbHO-TIPAaBOBOM AaCIEeKTe HYXKHO
paccMarpuBaTh Kak OJHO U3 MPaBOMOYHI
caMoro CyOBEKTHBHOIO IPaKJaHCKOTO
pasa.

TakuM 00pa3oM, CYIIHOCTH 3aIUThI
IpaBa COCTOMT B YCTPAHEHUM IIPEIAT-
CTBUH K €ro OCYLIECTBICHHIO. 3alIUTy
clieyeT BOCIPHHHMATh KaK IOpUAHYeE-
CKYI0 JEATENBbHOCTh 10 YCTPAHEHHIO
MPENATCTBUH Ha ITyTH OCYLICCTBICHUS
CyObeKTaMH CBOUX IPaB U MPEKPAIICHHS
MIPaBOHAPYIICHNS, & TAK)KE BOCCTAHOBIIE-
HHUE IIOJOXKEHHS, CyILECTBOBABIIEIO JI0
npaBoHapymenns. Conep)kaHue paBa Ha
3aIIUTY, TO €CThb BO3MO)KHOCTH YIOJIHO-
MOYEHHOT'0 CyOBEeKTa, ONpe/IeIsieTCs KOM-
IJIEKCOM HOPM MaTepHabHOTO M MPOLec-
CyaJIbHOTO TIpaBa, YCTaHABIMBAIOLIMX:
caMo CoJepiKaHue MPaBOOXPAHUTEIILHON
Mepbl; OCHOBAaHUs Ul €€ MPUMEHEHUS;
KpYT CyObEKTOB, YIIOIHOMOYCHHBIX Ha €€
[IPUMEHEHHE; POLECCYaNIbHBIN U MpOlLie-
JYPHBII TOPSIOK ee MPUMEHEHHs; MaTe-
pHAIBHO-TIPABOBEIE M MPOLECCYyabHBIE
rpaBa CyObEKTOB, B OTHOILICHUH KOTOPBIX
MIPUMEHSIETCS TaKasi Mepa.

IlpaBo ©Ha 3ammry  HeoOXoxu-
MO pasrpaHU4YMBaTh B MaTepHaIbHOM
U TPOLECCYalbHOM CMBICIE, IOCKOJIb-
Ky peaju3anus rnpasa Ha 3allUTy B CyIe
OCYLIECTBJISETCS B Ipejenax CaMOCTO-
STEJIBHOTO TIPOIIECCYaJIBbHOTO IIPABOOT-
HOIICHHMS, KOTOPOE BO3HHKACT y JIHIA
C MOMEHTa OOpAILeHUs B CYJ 3a 3aIUTON
HapyIIEHHOTO IPakIaHCKOTO TpaBa.

Kak um3BecTHO, peanm3anysi KOHCTH-
TYLIMOHHOTO IIpaBa Ha CyAeOHYIO 3aIlUTy
B Pa3UUHBIX BHAAX CYIONPOU3BOICTBA
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OCYILIECTBISIETCS C IIOMOILBIO TAaKOro
MIPOLIECCYAIBHOTO  CPEACTBA, KaK MCK.
Peanuzanus mpaBa Ha 3alIUTYy IIyTeM
MO/Ia4M MCKa OCYIISCTBIISCTCS IIPEXKIC
BCEr0 Yepe3 AOCTYIHOCTh K PABOCYIHMIO.
W. JKapoBckast oTmewaer, 4TO IOCTYI
K TIpaBOCYAMIO KaKk COCTaBIIAIOIIAst
JOCTYIMHOCTH TIpaBa OXBAaTBIBACeT JIOCTa-
TOYHO IIHPOKHUH CIIEKTP MEpONPHSTHIl
WU CpeICTB, O0ECICUYMBAIONINX BO3MOXK-
HOCTb JIUILy WM JAPYroMy cyObekTy Oec-
MIPEMATCTBEHHO OOpaTUTBhCS B OPraHbl
MIPABOCYJMS M IIOJYYUThH 3alIUTy CBOE-
ro npasa [7, c. 11]. Takxe B ropuauue-
CKOH JiMTeparype IOJYepKHBAETCS, YTO
JOCTYITHOCTb ~ TIPaBOCYIUSI  OTHOCHTCS
K HWHCTHTYLHMOHAJIbHBIM  INPUHLHUIIAM,
KacaroluMcsl OpTaHM3alUd U JeATellb-
HOCTH cyaeOHOW Binacté B 1enoM. OHH
HUTPAIOT POJIb CHCTEMOOOpa3yronmx (Gak-
TOPOB, BBEIPAKAIOIINX CYITHOCTH CyaeO-
HOU BIIaCTH U €€ Ha3Ha4YCHUE B 00IIeCTRE,
CITy’Kar (yHIaMEHTOM, Ha KOTOPOM OCHO-
BBIBAETCSl YCTPOMCTBO Cy1eOHOI cHCTeMBl
U TIPOLIe/lypa PEIICHUs CyJIOM Iopuanye-
CKH 3HAUYUMBIX 1ie [8, ¢. 13]

Crnenyer NOMYEPKHYTb, YTO AOCTYII-
HOCTh IPAaBOCYIMs SBISETCS HEOTb-
eMJIEMBIM arpudyTOM IPaBOBOTO
rocymnapctsa. B sTom cmbIcie ueTkoe
U HEIBYCMBICICHHOEC 3aKOHOJATEIbHOE
YperynupoBaHHe OOIIECTBEHHBIX OTHO-
[ICHNWH, CBS3aHHBIX C NPaBaMU YeJIOBe-
Ka, — 9TO HEoOXoquMas IPEANOCHUIKA
COOJFOIEHUsT COOTBETCTBYIOMIMX TIpaB, a
B CIIy4ae UX HapyLIeHUs — 3aJI0T CaHKIH-
OHHUPOBAHHOH M pPErIaMEHTHUPOBAHHOM
roCyJapCcTBOM 3aIUTHI. B monHoOi mepe
9TO KacaeTcs W TapaHTHH peaau3aluu
IpaBa Ha oOpalleHue B Cyl, HeOTbeMIIe-
MOH COCTaBJISIFOIICH KOTOPOTO SIBISIETCS
JOCTYI K HpaBocynuto. PeanbHoe o0e-
CIIEUEHHE JIOCTyMa K IPaBOCYIUIO OCTa-
€TCsl, CKOpee BCEro, KEeTaeMBbIM pPe3yib-
TaTOM, CBOCOOPA3HBIM «ITYyTEBOAUTEIEM»
Ha ITyTH K JaJbHEHIIeH TeMOKpaTu3aun
CHCTEMBI CyIOIPON3BOICTBA.

YMECTHO OTMETHUTbH, YTO B COOTBET-
cTBUM co cT. 124 KoHcTutyuun YKpauHsl,
MIPaBOCYME B YKpauHe OCYLIECTBISETCS
HCKIIIOYUTEIBHO CyAaMHM, a JeJIerupoBa-
HUe UX (QyHKIMH, a TaKkke NPUCBOCHUE
JIPYTMMH OpraHaM¥ WM JJOJDKHOCTHBIMH
IMamMe He Jomyckarotrcs. Kpome Toro,
IOPUCIMKINS CYIOB PpaclpoCTPaHIETCs
Ha BCE MPABOOTHOIICHHS, BO3HUKAIOIINE
B rocymapctBe [l]. YHumBepcampHOCTH
MTOJTHOMOYMH CyJeOHOH BETBU BIAacTH
TECHO CBsI3aHA C JIOCTYITHOCTBIO K TPaBoO-

CYIMIO, ITOCKOJIBKY 3TO SIBJISIETCS KJIIOUe-
BbIM YCIIOBHEM HaJIeXkaIiero ee (yHk-
LIMOHUPOBaHUS. BmecTe ¢ TeMm, yuuThiBas
[IEPEXOAHBII 3Tan pa3BUTHA OOLIECTBA
U TOCYIapcTBa, BOIPOC oOecreyeHHs
JIOCTYITHOCTH K IPAaBOCYAMIO OCTAETCs
€71Ba JI He CaMbIM BayKHBIM JJIS JaJIbHEH-
mero peOopMUpPOBAHUS U ONTUMH3ALNI
cyneOHOW BETBM BIIACTH, Kau€CTBEHHOTO
U CHCTEMHOTO BBIITOJHEHUSI BO3JIOXKEH-
HBIX Ha Hee 3a7a4 U QyHkuuii [9, c. 2].

Crenyer NMOAYEPKHYThb, YTO JOCTYI-
HOCTb IIpaBa MpeACTaBIsACT co00i cucre-
MY OpraHU3alOHHO-TIPABOBBIX U JIPYTHX
MEpONPUATUI OPraHOB roCyAapCTBEHHOMN
BJIACTH M APYTUX YYACTHUKOB OOLIECTBEH-
HBIX OTHONICHUH MO CO3IaHUIO YCIOBHI
MOJIb30BaHMS KaXIbIM JIMI[OM IIPABOM,
B TOM 4YHCJIE CHOCOOHOCTBIO IMOHUMATH
1 OCO3HAHHO IO3HABAaTh IPABOBBIE Tpe-
0OOBaHMs, NCTIONIB30BATh 3aKPETICHHBIE 32
HEH TpaBa ¥ BBITIOJIHATH BO3JIO)KEHHBIE HA
Hee O0S3aHHOCTH C IIEJBIO TIOBBIIICHUS
YPOBHSL ~ KYJIBTYPHO-IIPAaBOBOIO  Pa3BHU-
THS KaXxJ0ro yenoseka [7, c¢. 7]. Bonpoc
JIOCTYITHOCTH IIPABOCYIMsl NpHOOpeTaeT
[PeIMETHOE 3HaYE€HHE B YTOJIOBHOM IIPO-
Lecce, MCXO/s M3 HAIpaBICHHOCTH Ha
CO3/1aHHME BCEM €ro YYaCTHHKAM YCIIOBHI
IUTSE TIOMTHOW UM OECHPensTCTBEHHON pea-
JU3aIMU UX 3aKOHHBIX TIPaB ¥ HHTEPECOB
[10, c. 8].

Ucxons u3 KOHCTPYKIIUH
4. 1 c¢r. 6 KOHBEHIMM, MOYKHO CJENaTh
BBIBOJI, UTO B HEW 3aKpeIUIeHBI TaKue dJie-
MEHTBI TIpaBa Ha CyneOHyro 3ammuty: 1)
[IpaBO Ha PAacCMOTpEHHUE jena; 2) crpa-
BEJUIMBOCTb CyAE€OHOT0 pa3OHupaTesIbCTBa;
3) myOmUYHOCTh pacCMOTpEHHs Jeja
U IPUHATHUS pelieHusi; 4) pasyMHbIH CpOK
paccMoTpeHusi 1ena; S5) paccMOTpeHue
Jiena CyAoM, COTJIACHO 3aKOHY; 6) Hesa-
BHUCHMOCTb M OECHpPHUCTPACTHOCTH CY/a;
7) mpaBo Ha PacCMOTPEHHE Aea O3HaJda-
€T TIPaBo JIUIAa 00PATUTHCS B CY/ M ITPABO
Ha TO, YTO €ro JIeJIo OyJeT PacCMOTPEHO
U pemieHo cynoMm. [Ipu aTom numy nomkHa
ObITh OOecriedeHa BO3MOXKHOCTH pealu-
30BaTh yKa3aHHbIC IIpaBa 0e3 Kakux-JI1n0o
MPEeTSITCTBUI Win ociioxHeHunid. Croco0-
HOCTb JIMLA OECTPEISTCTBEHHO TOIY4YUTh
CyneOHYyI0 3alluTy SIBISETCS CONepKa-
HHEM MOHATHUS JOCTYNa K IPaBOCYIHIO
[11,c.359].

Taxke JOCTYHHOCTH K HPABOCYAUIO
B YTOJIOBHOM IIPOIIECCE O3HAYACT paBEH-
CTBO MPOLECCYAIBHBIX CTOPOH TIepen
3akoHOM. Kpome Toro0, Kak1oMy rapaHTu-
pyeTcs MpaBo Ha CIIPaBEIIMBOE PaccMo-

TPEHHE U PELICHUE JIeNa B pa3yMHbIE CPO-
KN HE3aBHCHMBIM U OeCHpHCTPACTHBIM
CYZIOM, CO3/1aHHBIM Ha OCHOBAaHHMH 3aKOHA.

B Vkpaune ormedena Huskas dddek-
TUBHOCTb MEXaHH3MOB KOHTPOJIS, peau-
3all11, OXPAHbI U 3aIUTHI IPAB YEJIOBCKA,
Jiae Ha cyieOHOM ypoBHe. YkpanHa daxk-
THUYECKH BBIILIA Ha TTepBOe MecTo B EBpo-
HelicKoM Cyzie 110 IpaBaM YelioBeka (ore-
pemuB maxe Poccuiickyto ®Denepanmio)
0 KOJIMYECTBY €N O JIUTEIBLHOCTH pac-
CJIeJIOBaHUs, CyleOHOro pa3ouparebCcTBa
U HEUCIIONHEHUM CYJIeOHBIX peLICHUH
B TOCYJapCTBe.

Takum 00pa3oM, MOXKHO BBIJICIUTH
TPU OCHOBHBIX HAlPaBICHUS HAY4HBIX
UCCIICJOBAaHUI TIpaBa Ha CyneOHYIO
3aLIUTY:

a) B KOHTEKCTE TpaBa Ha UCK;

0) B KOHTEKCTE IpaBa Ha oOpalieHne
B CyZ KaK 3JE€MEHT JOCTYIHOCTH IIPaBO-
CYIHsT;

B) B KOHTEKCTE IIpaBa Ha MPaBOCYIHE
(Ha cnpaBemBOoe cyneOHOe pa3Oupa-
TEJILCTBO), BKJIIOYas CTAJUI0 MCIIOJHE-
HHAL

BsiBoasl. Utak, aHanuzupys nojaoxe-
HHS IIpaBa Ha 3alUTY, HEOOXOIUMO Clie-
JIaTh BBIBOJI O TOM, 4TO (PU3HYECKOE JIUIIO,
4be CyObEKTHBHOE IIPABO HAPYLIACTCs, HE
NPU3HACTCS. WK OCHAPHUBACTCS, JTOJKHO
CaMOCTOSITENIbHO IPHHUMATh PEIICHHUS 10
€To0 3alluTe.

B KOHTEKCTE NaHHOTO HCCIICIOBAHMUS
CclieayeT MOTUEePKHYTh, YTO JOCTYIHOCTb
K TIPaBOCY/IUIO O3HAYALT:

1) obecrieueHne YETKOCTH, MPO3pad-
HOCTH M JIOCTYITHOCTH IIPaBOCY/IUS C yue-
TOM €BPONEHCKUX U MEXIYHAPOIJHBIX
CTaH/IapTOB;

2) U3HAYATBHOCTh U MIPUOPUTETHOCTH
npaB U CBOOOJ 4YeNIOBEKAa B YrOJOBHOM
nporecce (peanu3anys IPUHINIA BEPXO-
BEHCTBA ITPaB M CBOOOJ YETIOBEKA);

3) OecnpensaTCTBEHHOCTb, JOCTYII-
HOCTb ¥ IIPO3PAYHOCTDH IIpaBa Ha Cyneod-
HYIO 3alIUTy;

4) OecnpensiTCTBeHHOCTb, IOCTYII-
HOCTb M HPO3PAYHOCTh 3aKOHO/ATEIIb-
CTBA, MCXONIS W3 COCTOSHHSA Pa3BUTHSA
o0IecTBa U roCyIapeTBa, ¢ y4eTOM MExk-
JTYHApOJHBIX M €BPOIEHCKUX CTaH/IapTOB;

5) moctymHOCTh U 0e30apbepHOCTD
MEXaHM3MOB peaiu3anuy, obecriedeHus
U [IPaBOBOil OXpaHbI IpaBa Ha CyICOHYIO
3aLIUTY;

6) 06e30apbepHOCTb, MPO3PAYHOCTH
U JIOCTYITHOCTh OOpAILCHUS B CYJl B KaXK-
JIOM IIpoLiecce ¥ MHCTaHIINH;



7) Hpo3payHOCTb W JOCTYNHOCTb
B IIpaBe peaIM3alMd K CYJIOINPOHU3BOJ-
CTBY;

8) 0e30apbepHOCTh, MPO3PAYHOCTD
U JIOCTYIHOCTH HPOLECCYalbHBIX pellle-
HUI B IpaBe peanu3aluy K CydOIpOU3-
BOJICTBY;

9) 0e30apbepHOCTh, TPO3PAYHOCTH
U JOCTYMHOCTb TMPOLEAYp 00XKaIOBaHHS
MPOLIECCYANIbHBIX ~ PCLICHHH B JII000M
CYZIOTIPOH3BOJICTBE;

10) Ge3bapbepHOCTB, MPO3PAYHOCTH
U JIOCTYIIHOCTb IPOLEIYDP BBIIOIHEHHS
MpOLECCYANIbHBIX  pEelIeHHH B J1I000M
CYIOTIPOM3BO/ICTBE;

11) Hanu4ue oOIIECTBEHHOTO KOHTPO-
JIsL HA BCEX CTaJMsX JIIOOOTO Cynonpou3-
BOJICTBA.

VYuuThiBas BBIIECKA3aHHOE, OJHUMHU
13 OCHOBOIOJAraloIMX HAalpaBJICHUN
Ka4eCTBEHHOTO M CHCTEMHOTo pedopMu-
pOBaHUsI MpaBa peaju3aliid Ha 3aliuTy
M Ha JJOCTYI K CYJOIPOU3BOJICTBY CUHMTA-
€M ClIeyIoIIHe:

1) obecneueHne JOCTYIHOCTH NPaBO-
CyIHsi B JII0OOM Cy/IOIIPOU3BOJICTBE;

2) ompenensooliee 3HAYCHUE IIPaB
1 cBOOOJI YelloBeKa B X0/e JII000ro Cyzo-
MPOU3BOJICTBA;

3) pa3BUTHE MEXaHU3MOB pPealln3allui
W TapaHTHPOBAHMS MpaBa Ha CIIPABEUIU-
BBIH CyI;

4) nosblenue 3pHEeKTUBHOCTH Ipa-
Ba Ha Cy[IcOHYIO 3allUTY, ICHCTBEHHOCTb,
JOCTYIHOCTh M MPO3PayHOCTh MEXaHU3-
MOB peajn3aluy, 00ecreyeHust 1 npaBo-
BOW OXpaHbl, UCXOAA U3 HEOOXOAUMOCTH
COYETaHHs TapMOHMYHBIX OTHOLICHHUH
ofIecTBa M TOCyJapcTBa MO BOIPOCAM
COOJIONCHUSI YCTAHOBJICEHHOTO PEXHUMa
3aKOHHOCTH M IIPaBOTIOPSIIKA.
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SUMMARY

The article deals with the information component of the process of preparing and making management decisions in the bodies
of border protection of the state border of Ukraine. Its main object is information as a legal category that is of broad importance in
all spheres of life-sustaining activities and functioning of the State Border Guard Service of Ukraine. As a result of the research, the
author has determined that such information component includes many elements that must be carefully considered and combined by
the chiefs of the border guard units.

Key words: information, information component, management decision, State Border Guard Service of Ukraine, border protection
bodies.

NHOOPMAIIMOHHAS COCTABJIAIOIIAA TIOATOTOBKHU U ITPUHATHUA YIIPABJIEHYECKHUX
PEIIEHUI B OPTAHAX OXPAHBI TOCYJIAPCTBEHHOM I'PAHUIIBI YKPAUHBI

HUpuna KYILIHUP,
KaHAWAT IOPUINUECKUX HAYK,
cTapIuii mpernoaaBarenb Kapeapsl TEOPUH U HCTOPUH TOCYJapcTBa M IpaBa U YaCTHOIIPABOBBIX TUCIUIUINH
Hammonansnoii akagemnu ['ocynapcTBeHHOM norpaHIYHO Ciry>k0bI YKpauns! nmMeHn borgana XmMenpHHUIIKOTO

AHOTALUA
B crarbe paccmarpuBaercsi HH(OOPMALMOHHAS COCTABIISIONIAs MPOLECCca TOJrOTOBKU U MPUHATHS YIPaBICHUYECKUX PCIICHHUN B
OpraHax OXpaHbl I'OCY/IapCTBEHHOH I'PaHUIbI YKPAaUHbI, OCHOBHBIM OOBEKTOM KOTOPOH siBisieTcss MH(POpMaLMs Kak MpaBoBasi KaTe-
ropusi, 9TO UMEET OOJIBIIOE 3HAYEHHE BO BCeX c(epax KU3HEAEATSIFHOCTH U (pyHKIMOHUPOBaHUs [0cynapcTBeHHON MOTpaHHYHOM
ciyx0bl YKpauHbl. B pesysbrare npoBeIeHHOTO HCCIIEA0BaHMs aBTOP ONPEACIINII, 4TO Takasi HH(POPMALMOHHAs COCTABIISIOIIAS BKIIO-

YaeT MHOTO KOMIIOHEHTOB, KOTOPbIe HEOOXOAUMO YUUTHIBATh U CONOCTABIATh Haya IbHUKaM IOTPAaHUYHBIN HOApa3AeIeHUH.
Kirouesblie ciioBa: nHpopMalys, HHGOPMALMOHHAs COCTAaBIIAIONIAs, YIIPaBICHUECKOE pelieHne, [ocyjapcTBeHHas HorpaHUIHas
ciryx06a YKpauHbl, OpraHbl OXpaHbl TOCYapCTBEHHOM TPaHUIBI.

Introduction. Nowadays information
has become the main value orientation
in the process of management activities
of governmental authorities. In the area
of protection management of the state
border of Ukraine, it has its distinctive
features and peculiarities. This is due
to the nature of the tasks performed by
the structural units of the State Border
Guard Service of Ukraine (hereinafter —
the SBGSU) at all levels, including those
directly protecting the state border — bor-
der guard detachments. The development
of the law-enforcement component in
the direction of ensuring the development
of integrated border management, taking
into account the experience of the mem-
ber states of the European Union, substan-
tiates the need to elucidate and research
(detailed analysis) the information com-
ponent of the decision-making process in
the bodies of the state border protection,
taking into account the existing threats to
the border security of Ukraine.

The need for analysis of the informa-
tion component in making of manage-
ment decisions is reinforced by the prac-
tical implementation of the Strategy for
the Development of the State Border Guard
Service of Ukraine (hereinafter — the Strat-
egy). Within the framework of the Strate-
gy, it is envisaged to modernize the man-
agement system by introducing modern
information technologies into the man-
agement system and providing informa-
tion resources protection till 2020 [1].

Successful management of the sphere
of state border protection is aimed
at achieving a high level of security
of state borders. The most important pre-
requisites for this are the timely receipt
of reliable information, its rapid analysis
and expressive presentation of the results.
This is due to the fact that modern society
increasingly acquires features of the infor-
mation society and its necessary condition
of life in is the development of informa-
tion analysis [2, p. 65].

Literary Review. The latest develop-
ment processes of information activities
being an integral part of management
activity attracted the attention of many
scholars from different fields of scientific
knowledge. It is worth noting the research
carried out in the direction of the infor-
mation and legal aspects of management
activities, namely by: B. Averianov,
L. Aristova, O. Bandurko, R. Kaliuzhnyi,
0. Kopan, A. Marushchak, O. Martseniuk,
0. Seleznova, 1. Sopilko, O. Tykhomyriv,
M. Shvets and many others. The problems
of the information component of deci-
sion-making in various spheres of public
administration are considered in the works
by: O. Ananieva, O. Belei, V. Yezhuninov,
O. Oliinychenko and others. Some areas
of providing the information component
in the field of state border protection are
considered by: V. Zolka, 1. Katerynchuk,
V. Kyrylenko, M. Korol, O. Shynakruk
and other scholars. The analysed works
enabled to outline the previously unre-



solved scientific problems concerning
the study of the information component
in the process of management activities
of the chiefs of the border guard detach-
ments in relation to forming the decisions
on the issues of the protection of the state
border of Ukraine, and they determined
the purpose of the scientific article.

The main material. The main object
of the information component in prepar-
ing and making management decisions in
the field of state border protection is infor-
mation as a legal category that is of broad
importance in all spheres of life-sustain-
ing activities and functioning of public
authorities. L. Vdovychenko emphasizes
that it is public sphere where the relevant
system of information relations is formed
and they are regulated by the national
legal norms, where any entity has the right
to receive information of an appropriate
nature, and the other subject is obliged
to convey certain information [3, p. 10].
Therefore, it should be noted in the context
of our research that information, besides
its informative function, performs another
important function, the instrumental one —
participation in the organization and man-
agement of the state border protection [4].

The processing and perception
of a large amount of information is con-
ditioned by the statutory obligations
ofachiefofastructural unit of the SBGSU:
to have accurate information about per-
sonnel, weapons, ammunition, com-
bat and other equipment, fuel, material
resources (funds) in the military unit, on
the ship (in the unit) according to staff,
list and in stock all the time [5, art. 59]; to
know the needs and requests of personnel,
to make decisions on their applications,
complaints and other appeals [5, art. 59];
to know the legal basis for the activities
of the SBGSU, the situation, the state
of the state border protection in the area
of responsibility [6, para. 5.1]; to make
timely decisions, assign tasks to subor-
dinates and demand their execution at all
times [6, para. 5.3]; to know the capabil-
ities and the supply of units when direct-
ing their efforts to accomplish the tasks
[6, para. 5.4], etc.

The information component
of the management activities of a chief
of a border guard detachment is embod-
ied and acquires practical forms through
his information activities. According to
the Law of Ukraine “On Information”,
the main types of them are creation, col-

lection, receipt, storage, use, dissemination
and protection of information [7, art. 9].

O. Shynakruk, L. Artiushyn, V. Kir-
ilenko and I. Stoianov associate the begin-
ning of the decision-making process con-
cerning the protection of the state border
with the identification of contradictions
(problems), the choice of the purpose
of a decision, the definition of tasks for
the elimination and prevention of this
problem [8, p. 333]. The authoring team
of scientists proposes to consider
the process of solving basic informa-
tion problems in the process of forming
decisions in the form of separate con-
secutive elements. They are: gather-
ing information about possible threats;
detection (forecast) and determina-
tion of the reasons for the occurrence
of threats in a specific situation; forming
the goal of a solution aimed at counteract-
ing the threat; substantiating the decision
aimed at countering the threat; defining
the requirements for a decision; developing
abetter option; correcting and coordinating
the decision; implementing the decision
[8, p. 334-335]. In the case of a real
threat, decisions are prepared in advance,
options for actions under such decisions
are put across to the Duty Shift Service
of the SBGSU [8, p. 334].

One of the principles for the activ-
ities of the SBGSU defined in the Law
of Ukraine “On the State Border Guard
Service of Ukraine” is “the unity of com-
mand and collegiality in the develop-
ment of important decisions” [9, art. 3].
Based on the analysis of the provi-
sions in the Resolution of the Cabinet
of Ministers of Ukraine “On Adminis-
tration of the State Border Guard Service
of Ukraine” and the order of the SBGSU
“On Bodies of State Border Protec-
tion of the State Border Guard Service
of Ukraine”, it can be determined that
the principle of collegiality is implement-
ed within the scope of the Administration
of the SBGSU. This is reflected in clause
12 of the Regulation on the Administra-
tion of the State Border Guard Service
of Ukraine: “A collegium may be formed
in the Administration of the SBGSU for
the coordinated resolution of issues fall-
ing within the competence of the Admin-
istration of the SBGSU, discussion
of the most important areas of its activi-
ties” [10]. Regarding the bodies of state
border protection, it is regulated that
their chiefs are obliged to make time-
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ly decisions that they are personally
responsible for (in particular, in part
of the decision taken, its proper execu-
tion by subordinate units (subordinates)
andthesuccessfulaccomplishmentoftheirtasks
[6, para. 5.3]. However, the normative
consolidation of the principle of collegi-
ality applies only to the Administration
of the SBGSU through the formation
of a collegium, and only as a right, and not
as a duty. Therefore, we consider the opin-
ion of R. Liashuk to be reasonable as he
proposes to use the principle of making
a management decision in the follow-
ing formulation: “the unity of command,
centralization of management with
the delegation of powers regarding
an independent choice of methods for
the accomplishment of tasks” [11, p. 41].
In this regard, officials of the SBGSU
being authorized to make management
decisions are responsible for decisions
taken both in the field of state border pro-
tection and in solving current organiza-
tional issues in the area of responsibility.
Responsibility for the decisions made is
a necessary element for the functioning
of the state and administrative apparatus.
This approach is typical of all civilized
countries, in particular, as Bohumil Pikna
notes: “EU member states are primari-
ly responsible for managing their areas
at the external borders” [12, p. 76].
Regardless of the established principle
of unity of command in making a man-
agement decision by a chief of a border
guard detachment, his personal respon-
sibility for the decisions, he receives
the vast majority of necessary information
from his subordinates. Such information
the chief of a State Border Protection
Body (hereinafter — SBPB) receives from
the subordinate commanders of the struc-
tural units during reports about: the sit-
uation, the results of operative and ser-
vice activities, the consolidated data for
the day, in the event of a complicated
situation, from informational and report-
ing documents, for the results of criminal
analysis, etc. In this regard, the quality
of the decision taken and the effectiveness
of its implementation depend on the rel-
evance, efficiency, reliability, objectivity,
completeness and adequacy of the infor-
mation received by the chief of a SBPB.
Therefore, the subordinates who provide
the chief with information for further
management decision, in turn, should
also be responsible in case of violation
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of its properties. Such liability is possi-
ble within the limits of general discipline
practice. In addition, in cases provided for
in the Criminal Code of Ukraine, criminal
liability is incurred in the case of: draw-
ing, issuance of false official documents,
insertion of knowingly false information
into the official documents, and other
forgery of official documents by an offi-
cial [13, p. 366]; unauthorized alteration,
destruction or blocking of information
processed in electronic machines (com-
puters), automated systems or computer
networks or stored on the media of such
information committed by a person who
has the right to access it [13, p. 362]; fail-
ure to perform or improper performance
of official duties due to unconscientious
attitude to them by an official which
caused substantial damage to the rights,
freedoms and interests of individual cit-
izens, governmental or public interests
or the interests of certain legal entities
protected by law [13, p. 367]. There
are no separate articles in the Criminal
Code of Ukraine for information crimes,
and violations of the rules of information
activities are contained in the compo-
nents of other crimes. In general, crimi-
nal responsibility occurs for the commit-
ment of socially dangerous acts, and in
everyday activities, there are many infor-
mational tasks which are not related to
crimes. At the same time, the develop-
ment of the information society stipulates
the specification of information offenses.
Thus, in particular, the Customs Code
of Ukraine provides for responsibility for
violations of the procedure for providing
information, “officials of fiscal bodies
bear the responsibility provided for by law
for providing inaccurate information as
well as for the wrongful refusal to provide
relevant information, the untimely provi-
sion of information and other offenses in
thefield informationrelations”[14, art. 22].
I consider it appropriate to introduce
a similar norm to the Law of Ukraine
“On the State Border Guard Service
of Ukraine”.

In the process of making a manage-
ment decision in the field of the state
border protection, information is circulat-
ing, only its content, quantity and quali-
ty change. The aggregate of informa-
tion is delivered to the chief of a border
guard detachment about the situation or
individual facts, events. The chief may
request clarifying the information. So,

more detailed information is collected
for specific tasks than at the early stages:
about the legal side of the issue; oper-
ational units; known experience, com-
position of own forces and facilities;
about forces, means and possible tactics
of actions of the enemy, etc. [8, p. 336].
In the future, the aggregate information
is generalized and processed, and then it
becomes the basis for decision-making.
The decision is then delivered to respon-
sible officials in already another quality —
in the form of a guide for further actions.
In a particular information situation,
the problem of decision-making consists
in choosing only one solution from the set
of possible ones by a certain criterion
[15, p. 43].

0. Oliinychenko uses the notion
of “information flows” to define the total-
ity of circulating information which is
necessary for preparing, making and con-
trolling the implementation of a manage-
ment decision. In this regard, he notes that
such information may exist in the form
of oral communications and paper or elec-
tronic documents which are in practice
formed in to the system of oral informing
(in the form of reports, briefings, meetings,
discussions with subordinates, consult-
ants, etc.), the system of paper workflow
and computerized (automated) informa-
tion system respectively [16]. Information
flows are carried out using the main types
of information technologies: oral, written
and computerized (i.e. computer and tel-
ecommunication technologies). Typically,
computer information systems partially
replace or duplicate the oral and paper
information system [16].

The primary motivating information
of the decision-making process by a chief
of a SBPB is the problem to be solved.
According to A. Melnyk, O. Obolenskyi
and A. Vasina, management is always car-
ried out in order to achieve certain goals,
and the implementation of goals of any
organizational formation is provided by
making and implementing numerous deci-
sions [17, p. 157]. The purpose of mak-
ing a management decision determines
the information needs, which, in turn,
predetermine the emergence of informa-
tion wishes (that is, the desire to obtain
necessary information) and determine
the information resources necessary to
achieve the goal of the management
decision taken. Information desires are
realized in information requests which
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form requirements for information flows,
and they contribute to meeting the infor-
mation needs of the chief of the SBPB to
a certain extent [16].

The information component
of the tasks at the state border pro-
tection bodies is formed on the basis
of specific reports received by the chief
from the following sources which are:
the laws of Ukraine, bylaws of norma-
tive and legal acts regulating the general
activities of the SBGSU and its individual
units as well as in the directive documents
of the SBGSU (informational and norma-
tive component); general or specific instruc-
tions, clarifications of the situation, actions
taken from the command of the SBGSU
(information and management compo-
nent); the information received from
operative duty shift service of the units
of the border guard detachment, interact-
ing law enforcement bodies, or local pub-
lic authorities (operational and informa-
tional component); the data processed as
aresult of activities of information analysis
units (information and analytical compo-
nent); situations which took place in units
of the border guard detachment (informa-
tion and practical component); according
to the results of operative and investigative
activities conducted by the relevant units
of the SBGSU (operative and investiga-
tive information component); as a result
of work on communication with citizens
(informational and consultative character).

Having received information about
a specific situation at the state border or
in a subordinate unit from one or sever-
al sources, the chief of the SBPB should
analyse and filter it to form a manage-
ment decision. At this stage, the chief will
be guided by both external and internal
information factors. External factor are
those representations formed on the basis
of'the received data from different sources.
Internal ones are the intellectual compo-
nent that is inherent in the chief as a spe-
cific person. The content of such an inter-
nal information component of a person is
filled with information: from the general
development; from the obtained high-
er education; from practical experience;
from knowledge and ability to be guided
by laws and regulations, directive docu-
ment; the ability to execute tasks assigned
by the superior commander; the situation
in units; about subordinates; permanent
awareness of the operational situation;
realization of information resulting from



informational and analytical activities
of subordinates; criminal analysis, etc.

In the practice of management,
the problem of information insufficiency
is often encountered due to the fact that
not all information included in the sys-
tem is useful, is presented in the right
way and meets the goals set. In this con-
nection, the problem of high probability
of information arises, without which it is
impossible to organize the effective work
of a subject of management.

An important element of a manage-
ment system is the timeliness of infor-
mation. The quality of management deci-
sions depends on this to a large extent.
The delay of information often leads to
the loss of its relevance, and subsequent-
ly — management decisions are taken on
the basis of outdated information which
will lead to undesirable consequences
[2, p. 65].

Modern management activities are
supported by information that is dis-
played on tangible media and transmitted
through communication channels. Only
the formalized information is processed
to improve the reliability. Continuous
improving of management and increas-
ing the volume of processes in the border
sphere is accompanied by an increase in
the accompanying flow of information.
Information databases should include
the whole complex of indicators that char-
acterize activities in the sphere of the state
border protection as a whole and its indi-
vidual components as well as materials on
all factors which affect the state and trends
in this sphere. When forming a database,
the problems of data storage and updat-
ing system are solved, and the connec-
tion of the data, their mutual consistency,
the possibility of comparison and collation
of the data estimates which are stored in
the data bank are substantiated. The data-
bases are continuously updated taking
into account the requirements of the main
users of the data bank and are the basis for
making certain decisions [18, p.83].

The information component
of the process of making management
decisions is determined by the plurali-
ty of management actions, the plurality
of states of the environment (registered
situations) and the values of perfor-
mance indicators which are included in
the definition of the estimation functional-
ity when conducting calculations in order
to find the optimal solution according to

the chosen criterion for making the deci-
sion [15, p. 43].

Conclusion. Thus, reliable
and up-to-date information is the basis
for a correct and timely decision in
the sphere of protection of the state bor-
der of Ukraine and affects the border
security of the state. Today this is a very
topical issue for the Ukrainian state.
The information component of preparing
and making a management decision in
the state border protection includes many
components (information activities, infor-
mation and analytical activities, informa-
tion tasks, information needs of a person
and the state in the border sphere, up-to-
date databases, external and internal infor-
mation factors of a chief of a border guard
unit, etc.) which must be skilfully taken
into account and combined by the chiefs
of border guard units. The development
of information and information pro-
cesses in the border sphere makes use
of new information technologies, infor-
mation and analytical support in man-
agement as one of the most important
means for improving the management
in the sphere of the state border protec-
tion. Such measures enable to imple-
ment the provisions of the Strategy for
Development of the State Border Guard
Service of Ukraine as part of moderniza-
tion of the management system through
the introduction of modern information
technologies into management systems.
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SUMMARY

In the article the scientific concepts of sustainable development of agriculture are
investigated. Priority of ecological management in the agro-industrial complex has been
proved. A new form of management has been proposed — permanent agriculture, which
will be part of the ecological network and will contribute to environmentally balanced
farming.

Key words: sustainable development, ecological network, permaculture, permanent
agriculture.

IMPABOBOE OBECIIEYEHUME NIEPMAHEHTHOT O
XO3SIHCTBOBAHHUS B YKPAUHE

Buxrtopus JIATBILIEBA,
KaH/UAaT IOPUIMYECKIX HayK, JOICHT,
JIOLICHT Kaeipbl OTPACIIEBBIX IOPUINUECKUX HAYK
KpemeHuyrckoro HalMOHAIBHOTO YHUBEpCHTEeTa UMeHH Muxanina OCTporpaackoro

AHHOTALUSA
B crarbe mnccienoBaHbl HaydHbIE KOHIIEMIMM YCTOMYHMBOTO PA3BUTHS CEIBCKOTO
xo3sicTBa. JlokazaHa NMPUOPUTETHOCTh 3KOJOTMYECKOro XO3SHCTBOBaHMS B arporpo-
MBILUIEHHOM KoMIutekce. [Ipenoxena HoBasi popMa X03HCTBOBaHHUS — IEPMAHCHTHOE
CeIIbCKOE X035CTBO, KOTOpOEe Oy/IeT COCTaBHON YacThIO 3KOCETH U OyaeT crocoOcTBo-

BaTh HKOJIOTUYCCKH COAIAHCHPOBAHHOMY XO3HCTBOBAHHIO.
KitoueBble ci10Ba: yCcTOWYHMBOE pa3sBUTHE, SKOCETh, IEPMAKYIbTypa, EPMaHEHT-

HOE CeJIbCKOE X03SMCTBOBAHUE.

Statement of the problem.
Ukraine is considered an agrarian state,
and the agro-industrial complex develop-
ing is a guarantee of food security. That
is why the policy in the state was aimed
at increasing the volumes of agrarian pro-
duction.

The relevance of the research top-
ic. The active transformation of territories
into arable land is a direct interference
with natural processes. Such intervention
in biological processes nature can com-
pensate provided that the plowing degree
doesn’t exceed certain limits. However, in
almost all soil-climatic zones, as a result
of agrarian production, negative balance
of humus and mineral substances arose.
So instead of a technocratic path devel-
oping, it is necessary to develop its own
path, which is based not on the volitional
decisions of the agroholding owners, but
on the system of scientific knowledge
of nature, taking into account the inter-
acting characteristics of living organisms

in nature. The foregoing demonstrates
the researching urgency.

Status of research. The problem
of the agrarian relations developing is
one of the most urgent in modern science.
Researching the relations of effective
agriculture regulation is carried out by
economists, environmentalists, lawyers,
and others. In the field of legal studies,
it’s worth noting the works of such schol-
ars as Yu. Semeshuchenko, V. Kostytsky,
V. Urkevich, M. Krasnov, whose scien-
tific works were devoted to the analysis
of the relations sustainable developing
and ecological management, and created
the scientific basis for this study.

The object and purpose of the arti-
cle is to research the scientific concepts
of sustainable development, aimed
at the relations of effective rural pro-
duction and the search for new models
of management in this area.

The presentation of the main
material. Note that in today’s context



the Concept of Sustainable Development
is largely aimed at solving environmen-
tal problems. Scientists V. Kostytsky and
Yu. Shemshuchenko note that today
the issues of theory and methodology
of environmental law are again becoming
topical. Scientists note that their social
basis should be the awareness of the fea-
tures of modern life, which is accompa-
nied by numerous natural and techno-an-
thropogenic cataclysms, political,
economic, military confrontations, that
violated the problem of consciousness
of their place on the planet Earth before
humanity. Without such awareness
and the implementation of urgent meas-
ures, the onset of the global environmental
and humanitarian catastrophe seems to be
increasingly real. They moved to the fore-
front of the overall spectrum of global
socio-economic, political, but first of all
humanitarian problems, no matter how
scientists, politicians and astrologers
wouldn’t evaluate the prospects of human
survival and the possible onset of a quali-
tatively new age in the civilization devel-
oping. The main achievement of the world
ecological movement representatives
should be the recognition of the respon-
sibility of current generations towards
the future, an awareness of the pur-
pose of each generation in the develop-
ment system. After all, the interaction
of society and nature is a general condi-
tion of human activity. Associated labor
nature is a source, condition and factor
of the production activity is social, as well
as the process of its “humanization”, that
is production [15, p. 67].

Professor M. Krasnova, exploring
the ecological and legal aspects of rural
development, points to the objectives
ofthe State Environmental Policy Strategy,
in particular: no further loss of biological
and landscape diversity and an ecological
network forming; to ensure environmen-
tally balanced environmental manage-
ment which will expand to 15 percent
of the natural reserve fund, including
rural areas not burdened with techno-
logical production, as well as technical
lyre-equipping agricultural production
with the introduction of innovative pro-
jects, energy-efficient and resource-sav-
ing technologies, low-waste, non-waste
and environmentally safe technological
processes until 2020 [9, p. 31].

Atthe same time, V. Urkevych focused
on such cooperation as the promotion

of modern and sustainable agricultural
production taking into account the need
to protect the environment and animals,
including the spread of organic pro-
duction methods and the biotechnology
using, with the introduction of best prac-
tices in these areas [14, p. 76]. The sci-
entist defines organic production as a spe-
cial method of agriculture (agricultural
production) which is carried out on cer-
tified agricultural lands and is subject to
mandatory certification, provides the use
of such a production management system
takes into account and improves the state
of the agro-ecosystem (including biologi-
cal diversity, biological cycles and biolog-
ical nature of the soil), provides minimal
tillage and energy and resource-saving
technologies using, characterized by care
for all components of the environment
and a refusal to use artificial fertilizers or
synthetic chemicals and the use of genet-
ically modified organisms, the purpose
which is to completely satisfy consumers
with products produced using natural sub-
stances and mechanisms [14, p. 76].

We supportthe proposal of V. Urkevych
to include in the legislation of Ukraine
normative prescriptions concerning state
support of agricultural producers seeking
organic farms status, taking into account
the experience of the EU [14, p. 77].

So, it has been established the land on
which the ecological management is car-
ried out is part of the ecosystem. Consid-
ering that the feature of modern science
is the tendency of convergence of natural
and human sciences, we consider it expe-
dient to take into account the main envi-
ronmental concepts during the research
into legal regulation the ecological net-
work developing in agriculture. Due to
the great complexity the objects stud-
ding, ecology has a lot of laws, principles
and rules. The famous American ecologist
Barry Commoner in 1974 formulated his
most abbreviated and simplified version
of the ecology laws in the form of four
aphorisms.

The first law “Everything is connect-
ed to everything” focused on the general
connection of processes and phenomena in
nature and human society. By value, it is
close to the law of internal dynamic equi-
librium: a change in one of the system’s
parameters usually causes structural-func-
tional quantitative and qualitative changes.

The second law “Everything must go
somewhere” can be called mass of sub-
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stances conservation law one of the most
important requirements of rational nature
management.

The third law “Nature knows better”,
points out that there is no absolute relia-
ble information about the mechanisms
and functions of nature, people almost
inevitably damage the natural systems.
The artificial introduction of organic sub-
stances, which do not exist in nature, but
they are involved in a living system, prob-
ably will cause harm. Commoner B. add-
ed the wording of this law: “Nature knows
best what to do, and people have to decide
how to do it as best as possible”.

The fourth law, “You have to pay
everything, or nothing is given for
nothing”, is explained by the fact that
the global ecosystem is a single enti-
ty within which nothing can be won
and which cann’t be the object of a gen-
eral improvement: “everything that was
extracted from it by human labor, must
be compensated” [12].

I. Ovsinsky, the founder of organic
agriculture, argued at the time that plants
are have not only impressions from exter-
nal factors, but also the ability to per-
ceive the impressions of their own plant
life, that is self-knowledge. The scientist
emphasized the importance of where
the collision between the plant original-
ity and the owner’s purpose should take
place, and in what case, managing its
internal economy, the plant can cause
frustration to the land user [11].

So, ecological management is
a priority, compared to other forms
of management. The UN World Confer-
ence on the Environment and Develop-
ment adopted a declaration and recognized
the Concept of Sustainable Development
as the dominant ideology of the 21* cen-
tury civilization. Developing the sustain-
able social and economic of any country
means the functioning of its economic
complex, when the material and spiritual
needs of the population are satisfied,
ensuring environmentally safe manage-
ment and highly effective balanced use
of natural resources, creating favorable
conditions for human health, preserving
and reproducing the environment and nat-
ural resource potential of social produc-
tion [10].

Article 404 of the Association Agree-
ment between Ukraine, on the one hand,
and the European Union, on the other,
provides for the promotion of modern
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and sustainable agricultural production,
taking into account the need to protect
the environment and animals, includ-
ing the spread use of organic production
methods and the use of biotechnology,
inter alia by introducing the best practices
in these areas.

The Strategy of the State Environ-
mental Policy of Ukraine for the period
up to 2020 [4] of December 21, 2010,
Ne 2818-VI, is defined as aimed at stabi-
lizing and improving the state of the natu-
ral environment of Ukraine by integrating
environmental policy with socio-econom-
ic development of Ukraine to guarantee
an environmentally safe natural envi-
ronment in the sphere of life and human
health, introduction of ecologically bal-
anced system of environmental manage-
ment and conservation of natural ecosys-
tems.

It is worth noting that the UN Gen-
eral Assembly has set a list of tasks
in the form of 17 goals. Among them,
the fifteenth is “Protecting and restor-
ing terrestrial ecosystems and promot-
ing their rational use, rational forest
management, combating desertifica-
tion, stopping and returning the process
of land degradation and stopping
the process of biodiversity loss”. With
this provision, inseparable objectives
are added, one of which is: “Combat
desertification until 2030, to rebuild
degraded lands and soils, including land
suffering from desertification, droughts
and floods, and strive to ensure that
the condition of the land doesn’t deteri-
orate in the whole world” [10]. It would
be appropriate to apply this task to
the knowledge accumulated by human-
ity in the field of permaculture. After
all, this approach to designing the future
development of the land involves using
the organizational property of the human
mind to replace the muscular strength or
the energy of natural fuels. Therefore,
permaculture is based on knowledge
of ecology and the laws of nature, which
enable us to use our resources, but in
response require immediate care.

Against the background of two well-
known methods of obtaining agricul-
tural products — “traditional”, with a lot
of routine manual work, and “industrial”,
resource-intensive and ecological is not
perfect, — permaculture is the third, new,
economic and ecological method of agri-
culture.

Today, ecological management based
on permaculture principles, it is becoming
very popular in economically developed
countries.

Unfortunately, in Ukraine this con-
cept has not yet gained popularity, its
advantages are used in landscape design,
and even less so-called downshifters. In
our opinion, the lack of interest of legis-
lators and government officials in imple-
menting the “permaculture” concept is
one of the reasons for the ineffectiveness
of state environmental policy in Ukraine.

Permaculture means “permanent”
agriculture, that is sustainable, function-
ing continuously and continuously. This
so called a system for designing a via-
ble environment that surrounds a person
and is based to understanding of the inter-
connection of wildlife elements. It is not
a curtailment of nature. Permaculture is
the placement of a person in the natural
cycle of its processes, direct involvement
in the environment developing [8].

This is a new approach to land use
for humanity. Today there are only a few
farms in the world, where the permacul-
tural approach is a comprehensive imple-
menting.

The Australian environmentalist pro-
fessor Bill Mollison and his student David
Holmgren was developed the permacul-
ture concept in the 1970°[1]. The basis
of permaculture are sustainable (bal-
anced, harmonic) systems that not only
satisfy their own energy needs, structural
materials (nutrients), the balance between
its various elements, but also produce
an excess, because permacultural systems
are created by human and to meet their
needs. An example of sustainable systems
is untouched natural systems that can
maintain a natural balance, otherwise they
couldn’t exist.

So, asustainable system is always mul-
ticultural. In addition to environmental,
it also provides economic sustainability,
less dependence of the farmer on the crop
loss (or from fluctuations in market prices
for a particular product). The production
of diverse, desirable unique and valua-
ble products (including environmentally
friendly) makes the farmer more com-
petitive. Working with complex natu-
ral systems requires an understanding
of the principles of their functioning
and their integrated in effective design.
Therefore, permaculture focuses on cre-
ating small but highly productive farms.
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In the end, permaculture focuses on social
sustainability, cooperation and the region-
al economy developing [2].

Conclusions.  Consequently, on
the basis of the study, it should be noted
that to ensure a safe environment, there
was an urgent need for reorient econo-
my (especially agriculture) in accordance
with the principles of sustainable devel-
opment, the priority of which was deter-
mined at the legislative level. We believe
that in Ukraine it is necessary to introduce
in agriculture forms of management on
the principles of permaculture, which will
form the sphere of permanent agriculture.
Accordingly, it is necessary to develop
legal norms that will form the legal insti-
tute of permanent agriculture as a compo-
nent of sustainable development of rural
territories.

We propose for the effective func-
tioning of the legal mechanism governing
permanent agriculture, to define a cir-
cle of subjects of permanent agriculture.
These include:

1) farming [6], which is a form
of entrepreneurial activity of citizens who
have expressed a desire to produce com-
mercial agricultural products, to carry out
their processing and realization for profit
on land plots given to them for ownership
and / or use, including leasing, for farming
agricultural production, personal peas-
ant farming in accordance with the law.
The novella of the Law requires specia
attention, it is a farm without the sta-
tus of a legal entity, that is organized on
the activities of an individual entrepreneur
and has the status of a family farm;

2) a personal peasant farm, the legal
status of which is enshrined in the Law
of Ukraine “On Personal Peasant Econ-
omy” of May 15, 2003 Ne 742-IV [5].
According to this Law: “A private farm
is an economic activity which is carried
out without creating a legal entity by
an individual, individually or by persons
who are in family or family relations
and live together in order to meet their
personal needs through the production,
processing and consumption of agricul-
tural products, the implementation of its
surpluses and the provision of services
using the property of a private agricul-
tural, including in the field of rural green
tourism”. As state support for permanent
agriculture, we consider it expedient to
determine the plots provided for perma-
nent agriculture as part of the ecological



network of Ukraine. According to the Law
of Ukraine “On the Ecological Network
of Ukraine” [3], this means a single ter-
ritorial system, which is formed with
the purpose of improving conditions for
the formation and restoration of the envi-
ronment, increasing the natural resources
potential of the territory of Ukraine, pre-
serving landscape and biodiversity, places
of settlement and growth of valuable ani-
mal and plant life, the genetic fund, ani-
mal migration rouds by combining of ter-
ritories and objects of the nature reserve
fund, as well as other territories that have
special value to environmental protection
and in accordance with the laws and inter-
national obligations of Ukraine are sub-
ject to special protection. It should be not-
ed that according to Article 4 of this Law,
state support is provided, incentives eco-
nomic entities to create on their lands ter-
ritories and objects of the nature reserve
fund, other territories subject to special
protection, the development of the eco-
logical network [3].

We propose to amend part 2 of Arti-
cle 92 of the Land Code of Ukraine [7],
adding the circle of persons who acquire
the right of permanent land use, subjects
of permanent agriculture. Thus, the right
to permanent land use will guarantee state
support to farms and stimulate permanent
agriculture.
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T'PABEXHW U PA3SBOMHBIE HAITAJIEHW S B YKPAUHE:
COBPEMEHHOE COCTOSAHHUE U TEHAEHIINU PA3BBUTUA

Jnmmsa JECHUYEHKO,
HAy4YHBIH COTPYAHUK HAYYHO-HCCIIEOBATENBCKOM 1a00paTopuil KpUMHUHOIOTHIECKIX UCCIeIOBaHNI
U po0JIeM NpeaynpexxaeH s PECTYITHOCTH
TocynapcTBeHHOro0 HayYHO-HCCIIEN0BATENBCKOIO HHCTUTYTA
MunuctepcTBa BHyTPEHHUX JI€JI YKPAUHBL

AHHOTAIUA

B crarbe npoBoAKTCs aHAIN3 COBPEMEHHOTO COCTOSIHUS rpabexeii 1 pa30oiiHbIX HamaaeHui B Ykpause B nepron 2008—2018 rr.
HccnemyeTcs X KOMMYeCTBEHHBIE TOKA3aTeN! 3a yKa3aHHbIH nepuoa. OnpenesioTcesi HEKOTOPBIE CTPYKTYPHBIE COCTABIISIONINE JaH-
HOTO BH/Ia IPECTYMHOCTH, & IMEHHO: UX YYETHOE KOJIMYECTBO, YPOBEHb PACKPHITHUS, BBIIIOJIHEHHOE JIMLIAMHU, PAHEEe COBEPIIABIIMMU
YTOJIOBHbIE IIPABOHAPYILECHUS, IPYIIION JIUILI [0/l BO3JICHCTBUEM AJIKOTOJIsL, ICUXOTPOITHBIX MIIM HAPKOTUYECKHUX BelecTB. PaccMarpu-
BaeTCs PacHpOCTPAHEHHOCTH rpabeskeil 1 pa300WHBIX HAIAJICHUH 110 PETHOHAIEHOMY PACIpENeNICHHIO YKPanHbI. YCTaHABIHBAIOTCS
ITMKOBBIE MIEPHO/IbI PA3BUTHS WIIH Cliazia rpabeskei 1 pa300eB, a TakiKe BO3MOXKHBIE CBSI3H X JAMHAMMKH C COLHAIbHBIMU, DKOHOMUYE-
CKUMH, HOJIMTUYECKUMHU U YIIPABICHYECKUMU SBJICHUSAMHU B FOCY/apCTBE.

KiroueBsle ciioBa: rpadex, pa30oiiHOe HaraaeHHe, aHaJ3, COCTOSHUE, THHAMUKA, YITEHHBIE IPECTYTUICHNUS, PACKPBITHIE TIpe-
CTYIUICHHS, TEPPUTOPUAIIBHOE JICJICHUE, PACTIPOCTPAHEHHOCTb.

ROBBERIES AND ASSAULT WITH AN INTENT TO ROB IN UKRAINE:
MODERN CONDITION AND DEVELOPMENT TRENDS

Lilia LESNICHENKO,
Researcher at the Research Laboratory for Criminological Research and Crime Prevention of the State Research Institute
of the Ministry of Internal Affairs of Ukraine

SUMMARY
The article analyzes the current state robberies and assaults with intent to rob in Ukraine in the period 2008-2018. Their quantitative
indicators for the specified period are investigated. Some structural components of this type of crime are defined, namely, their
accounting number, level of disclosure, performed by persons who have previously committed criminal offenses, by a group of
persons, under the influence of alcohol, psychotropic or narcotic substances. The prevalence robberies and assaults in the regional
distribution of Ukraine are considered. Peak periods of development or recession robberies and assaults with intent to rob, as well as

possible links of their dynamics with social, economic, political and administrative phenomena in the state are established.
Key words: robberies, assaults with intent to rob, analysis, condition, dynamics, recorded crimes, solved crimes, territorial

division, prevalence.

IMocranoBka npodaembl. CoBpeMeH-
Hasl MPECTYNMHOCTH IMOCTOAHHO MEHSCTCA
¢ pa3BUTHEM 00I1ecTBa. OTH N3MEHEHHs
IIPOUCXOJAT 32 KOPOTKOE BpeMs U MMe-
0T CJIOXKHBIM M 4acTO HENpeicKa3yeMbli
xapakrep. KpHUMHHOreHHas CHUTyalus
B YKpauHe 3a IOCJIeHUE JACCSTh JIET Ipe-
TEpIricBaja 3HAYUTCIIBHBIC U3MEHCHUA 110
JMHAMHUKE W CTPYKType IpPECTYIMHOCTH.
OpnHako OHa OcTaeTcs eme Oosee yCIox-
HEHHOM W3-3a HAJOKEHHS OOBITHBIX
KPUMHUHOI'CHHBIX IIPOLIECCOB Ha q)yHIIa-
MCHTAJIBHBIC COIIMAJIbHO-3KOHOMUYCCKUC
pedOpMBI, KOTOPBIE TIPOUCXOIIH U TIPO-
UCXOJIAT B CTPAHE.

AKTYaJIbHOCTh TeMbl HCCJIe0Ba-
HuA. OHY U3 TONOBBIX IMO3ULUI cpe-
I OOIIEro COCTOSIHUSI TPECTYIMHOCTH
B YKpauHEe 3aHMMAaIOT KOPBICTHO-HACUIIb-
CTBCHHBIC IPECTYIIJICHU . OHu cocTaBis-
10T e]Ba JIM HE CaMyI0 OOJBIIYIO yrpo3y
IIPaBOIIOPsi/IKa B OOIIECTBE, BE/Ib COYETA-

IOT KOPBICTHBIE HAaMEpPEHHsI C arpecCuB-
HBIMH, HACHJIBCTBEHHBIMH CpEIICTBAMH
ux ynomierBopeHus. HaunGonee pacrpo-
CTPaHCHHBIMH TPECTYIUICHUSIMU JIaHHOM
TPYIIIBI SIBISTIOTCS TPa0eku U pa30oiHbIe
HamazeHus. B COBpPEMEHHBIX YCIIOBH-
SIX UX YPOBEHb, CTPYKTYpY M AMHAMUKY
OTPEJEISIOT HE TOJNBKO TPAIUIIHOHHBIC
MPUYUHBl ¥ YCIIOBHS, HO U KPHU3UCHBIE
SIBIICHUSI B COIMAJIbHO-KOHOMHYECKOH,
YIpaBICHUYECKOH M TPaBOBOH cepax.
Tax