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AIMUHUCTPATUBHAA OTBETCTBEHHOCTb
OBIIECTBEHHBIX OFbEJJUHEHU

Exarepuna BEJIA,
acTIMpaHT

XapbKOBCKOTO HALIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHHX JEI

AHHOTALIMUA

B crarse HCCICAYIOTCS TaKUEC NNOHATHA, KaK KOTBETCTBEHHOCTBY, KaAMUHUCTPATHBHASA OTBETCTBCHHOCTHY, <(O6HICCTBGHHI)IC 00b-
CIUHCHU. OCBBHIaIOTCSI 0COOEHHOCTH MPUBJICYEHUA K a)lMPIHPICTpaTHBHOﬁ OTBCTCTBCHHOCTHU 06HICCTB€HHI>IX 06T)CHPIHCHPII>'I, nMe-
IOIUX CTAaTyC IOPUAUIECKOIO JIMIIa, U TEX, KOTOPBIC TAKOT'O CTaTyca HE UMECIOT. Oco060e BHUMaHHE YACJIEHO CaHKIIUAM HOPM Koz[elcca
praI/IHBI 00 AIMHUHHUCTPATUBHBIX IIPABOHAPYIICHUAX, KOTOPBIC MOTYT IIPUMECHATHCA K FOPUANYICCKUM JIMIlaM, 4 UMEHHO K 06H1€CTBCH-

HBIM (OPMHUPOBAHHSIM.

KuroueBbie cjioBa: O6H.[CCTBCHHO€ 06’LG,E[I/IHCHI/IG, AAMUHUCTPATUBHAA OTBETCTBEHHOCTDH, OTBETCTBEHHOCTDH 06U.leCTBCHHI>IX 00b-

CHHHCHHﬁ, OpuANYICCKas OTBETCTBEHHOCTD.

ADMINISTRATIVE LIABILITY OF PUBLIC ASSOCIATIONS

Kateryna BELA,
Postgraduate Student

of Kharkiv National University of Internal Affairs

SUMMARY

The article explores such concepts as "responsibility", "administrative responsibility", "public associations". The peculiarities of
attracting to administrative responsibility of public associations having the status of a legal entity and who do not have such status
are highlighted. Particular attention is paid to sanctions of the norms of the Code of Ukraine on administrative offenses, which can be
applied to legal entities, namely, to social formations.

Key words: public association, administrative responsibility, liability of public associations, legal liability.

IMocranoBka mnpodiembl. B coBpe-
MEHHBIX YCJIOBHUSAX KIIFOUEBBIMH LEISAMH
aIMUHUCTPATUBHOIO TIpaBa, KaK U JIF00O0H
Ipyroil OTpaciy IpaBa, SIBISIIOTCA Ham-
JeXalue — perlaMeHTalus,  peajbHOoe
OCYIIECTBIEHHE 3aIIUTHI MPaB U CBOOOZ
YeJoBeka M TPaXKIaHWHA W HajjIe)Karnas
WX 3alUTa B Ciydae HapymeHud. JIro0oit
CyOBeKT  aJMUHHCTPAaTMBHOTO  TIpaBa,
B TOM 4HCIIC OOIIECTBEHHbIE 00bEIUHEHNS,
B CBOEH JEATEIbHOCTH JODKHBI PYKOBOJI-
CTBOBAThCS 3aKOHONATEIbHBIMH HOPMaMH,
PeaT30BBIBATH CBOM CYOBEKTHBHBIE IIpaBa
Y 3aKOHHBIE MHTEPECHI TOJIBKO B Ipeiesiax
NPEANMCaHNI 3aKOHOAATEIbHBIX HOPM.

AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
Hust. OCHOBHOM MPOOJIEeMON Ha CETOIHS
SIBISIETCS. TO, 9YTO 3aKOHONATEIbCTBOM
VYKpauHBl YETKO HE perIaMeHTHPOBAH
WHCTUTYT OTBETCTBEHHOCTH IOpHIUYe-
CKHX JIMI, K KOTOPBIM OTHOCSTCS U 0011e-
CTBEHHBIE OO0BEAMHEHHA. OTOT BOHPOC
KacaeTcss CyObEKTOB OTBETCTBEHHOCTH,
MOpsAAKA,  OCHOBAHMH  IPUBICYECHHS
K TakoMy BHJY OTBETCTBEHHOCTH, Kak
aJIMUHUCTPaTUBHAS, a TaKkKe IpHMe-
HEHHE K HapyUIMTENsIM TeX WIM HHBIX
cankmmit. IOpuaudeckas OTBETCTBEH-
HOCTh, B TOM YHCJI€ W aJMHHHCTpPAaTHB-

Hasg — JOBOJIbHO BAaXKHAsl COCTaBIISIOLIAs
NPaBOBOTO CTaryca KakK HOPUANYECKUX,
TaK ¥ (PU3NIECKUX JIUIL.

Bompoc aaMHUHUCTpaTUBHON OTBET-
CTBEHHOCTH  OOIIECTBEHHBIX  WHCTH-
TYTOB SIBISETCS OJHHM W3 CaMBIX
JIMCKYCCHOHHBIX BOIIPOCOB HAayKH aIMH-
HUCTPATHBHOTO TIpaBa, IIOCKOJIBKY CYIIe-
CTBYET JIOBOJIBHO MHOTO Hay4HBIX IIOJ-
XOZIOB, KOTOPBIE UMEIOT Kak oOIIHe, Tak
U OTJIMYMUTEIILHBIC YEPTHI.

Ienbto u 3amayaMy CTaTbH SABISETCS
ompeziesieHue OCOOEHHOCTEHl M ImopsKa
TPUBIICYECHHS K aIMUHUCTPATUBHON OTBET-
CTBEHHOCTH OOIIIECTBEHHBIX 00ObEINHEHHMIA,
QHAJIN3 MTOJI0KCHUH HOPMAaTHBHO-IIPABOBBIX
aKTOB YKpauHBI 110 BOIIPOCAM OTBETCTBEH-
HOCTH OOIIECTBEHHBIX (HOPMHUPOBAHMIH.

Cocrosinue mcciaenosanus. Meto-
JIOJIOTUYECKOH OCHOBOI 3TOi paboThI
BBICTYIIJIM  OOIIEHAyYHblE M  CIELH-
aJIbHbIE METOJbl HAyYHOIO I1O03HAHUS,
TaKHe KaK: HCTOPUKO-IIPaBOBOM, Ha-
JIEKTHYECKUH, CpaBHUTEIbHO-IIPABOBOH,
CHCTEMHO-CTPYKTYPHBIH, METOJl aHaIu3a
U cuHTe3a, (HOpPMaIbHO-TOTHYECKUH,
MeTo/1 0000IEHUS U TPOTHO3UPOBAHMSI.

B xone uccnenoBanusi ObUTH HCIIOJNb-
30BaHbl  TPyAbl W3BECTHBIX  OTEYe-

CTBEHHBIX W 3apy0eXHBIX HCCIEHO-
Barenelt, B yactHoctu: J[.M. JlykbsiHua,
B.b. AsepesnoBa, J M. baxpaxa,
I0.I1. bursax, B.U. Kypuno, B.B. Pama-
3anoBoi, A.®. IInaxoraoro, C.B. Kusa-
nosa, C.C. IOpbeBa, A.A. JlapkoBa u jip.

H310:keHne 0OCHOBHOTO MaTepHaja.
Takast mpaBoBasi KaTeropusi, KaKk «OTBET-
CTBEHHOCTB» BBI3BIBAET JOBOJIBHO MHOTO
BOIIPOCOB Yy YYEHBIX, U K TOJKOBaHHUIO
9TOH KaTreropuu CyIIEeCTBYEeT MHOXKECTBO
noaxonoB. B coBpemeHHO# mpaBoOBO
HayKe He CYIIECTBYET SHOM U MPaBUIIb-
HOW [e(UHUIMU IOPUIUYCCKON OTBET-
CTBEHHOCTH.

OTBETCTBEHHOCTh  SIBISIETCSL  (prIIo-
CO()CKO-COIMOIOTUYCCKUM  TTOHATHEM,
OoTpaXxaeT  OOBEKTHUBHBIN, HCTOpHUE-
CKM KOHKPETHBIH XapaKTep OTHOIICHHH
MEXIy JHIaMH, KOJUIEKTHBOM, oOIIe-
CTBOM C TOYKH 3PEHHSI CO3HATEIHHOTO
OCYIIECTBICHUS MPEICTaBICHHBIX
K HUM B3auMHBIX TpeOoBanuii [4, c. 101].
OTBETCTBEHHOCTh O3HA4YaeT OCO3HAHHE
CMbICIIa U 3HAUCHUS [CITEIbHOCTH, €
MOCIEACTBUN JJIs1 OOIECTBA U COLUANb-
HOTO pa3BHUTHUS, IIOCTYIKOB YeJIOBEKa
C TOYKH 3PEHUSI HHTEPECOB 00IeCTBA WX
ompeneneHHoN rpymsl 5, c. 324].
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ITo maenuto A.®. [IaxoTHOrO, MOHS-
THE OTBETCTBEHHOCTH OOBEAMHSICT JBE ee
(bopMsI:

1) OTBETCTBEHHOCTb KaK peaKIHs
oOliecTBa Ha MOBEACHHE HMHIMBHIA
(obmiecTBEHHASI OTBETCTBEHHOCTH);

2) OTBETCTBEHHOCTh KaK CHCTeMa
OTBETOB MHIVMBHAA, JIMYHOCTU TpeOoBa-
HUSM o0miecTBa (JIMYHAS OTBETCTBEH-
HOCTbB) [6, c. 46].

Vicxozs U3 aHamm3a BBIIICYKa3aHHBIX
JNe(QHUHUINN, CTOUT COINIACUTHCS C TEM,
YTO OTBETCTBEHHOCTHh — JTO TaK Ha3bIBa-
eMBIil MPOoIIecC OCO3HAHMS HACTYIUICHHS
ONpEeNICHHBIX TOCIEACTBUI 32 COBEp-
LICHUE WK BO3IEPIKaHKUE OT COBEPIICHUS
TE€X WIH UHBIX TEHCTBUH.

Cy1ecTByeT I0pUAHYecKas 1 MOpajib-
Hasi OTBETCTBEHHOCTb. B CBOIO ouepenb
IOpPUINYECKAs OTBETCTBEHHOCTh BKIIIO-
yaeT B ce0s JAMCHUIUIMHAPHYIO, TpaK-
aJIMHHUCTPATUBHYIO
1 YTOJIOBHYIO OTBETCTBEHHOCTb.

OCHOBHBIM OTJIMYMEM aJMUHHCTpA-
THBHOW OTBETCTBEHHOCTH OT BCEX BUJIOB
IOPUIUYECKON OTBETCTBEHHOCTH  SIBIISI-
eTCs TO, YTO OHA PEajH3yeTcsi B aJMU-
HUCTPATUBHOM IIOPSIAKE, TPH  BBIMOI-
HEHHWU JIOJDKHOCTHBIM JIMIIOM TOTO HITH
HMHOTO TOCYJApCTBEHHOTO OpraHa CBOMX
MTOJTHOMOYHH UCTIOTHUTENILHO-PACIIO-
psanuTensHOro xapakrepa. CoOcTBEHHO
mpoleaypa TPHUBICYCHUS K aJIMHHH-
CTPaTHBHON OTBETCTBEHHOCTH OCYIIECT-
BISETCA B CYICOHOM TIOpSJIKE ITyTeM
OTKPBITHS TPOW3BOACTBA IO JAeiaM 00
aJIMUHHUCTPATUBHBIX IPaBOHAPYIICHUSIX
[14,c. 10].

HUccnenyss BOpOC OTBETCTBEHHOCTHU
00IIECTBEHHBIX  OOBEIMHEHUM, CTOUT
AKI[CHTUPOBaTh BHUMAaHHE Ha CYI[HOCTH
MOHATHS «OOIIECTBEHHOE 00bETUHEHUEY.

C.C. IOpbeB mnoHHMaeT mon 00b-
SMMHCHUSIMU TPaxJaH J00pOBOJIBHBIE,
HEKOMMeEpYeCKHe
OpraHM3alUH HHAWBHJIOB, PEATH3YHOLINX
B COOTBETCTBHH C 3aKOHOJATEIHCTBOM
paBo Ha cBoOoy accormanwii [ 10, c. 63].

Hdns  A.A. JlapxoBa oObenuHEeHHUS
rpaJaH BBICTYNAIOT BakHeimen Qop-
MOW peanu3ald KOHCTHUTYLMOHHOTO
mmpaBa rpakJaH Ha oObemuHeHue. B ero
MOHUMaHUH 00bEIMHEHHS TPAKIAH — ITO
HETOCYapCTBEHHBIE, JOOPOBOJIBHEIE,
caMmoJIesiTeIbHbIE,  CaMOYIpaBIsieMbIe,
HEKOMMepYecKHe (pOpMUPOBaHHUS, CO3/1a-
BacMble 110 HHHUIIMATHBE IpayKIaH, 00b-
CIIMHUBIIKMXCS HA OCHOBAHHU OOIIHOCTU
HWHTEPECOB, W JICHCTBYIOMHNE IS TOCTHU-

JAHCKO-IIPaBOBY1O,

HETOCYIapCTBEHHBIE,

JKCHHS OOIIUX IeJCH ¢ MOMOIIBI0 METO-
JIOB U CIIOCOOOB, KOTOPBIE HE MPOTUBOPE-
yar 3akony [11, c. 47].

3akon Ykpaunsl «O0 0OIIecTBEH-
HBIX OOBETUHEHHSX» MPEAyCMaTpPHBAET,
49TO0 OOIIECTBEHHOE OOBEIUHEHHE — ITO
noOpoBosibHOE  OObenuHEHHE  (HH3HU-
YECKHMX JIMI[ W/WIM FOPUIHYSCKUX JIUI]
YacTHOTO TIpaBa ISl OCYIIECTBICHUS
W 3aIIUTHI IPaB U CBOOOI, YAOBIIETBOpE-
HUSl OOIIECTBEHHBIX MHTEPECOB, B HaCT-
HOCTH SKOHOMHYECKHX, COLHAIBHBIX,
KYJBTYPHBIX, 3KOJIOTMYECKUX U Ap. [2].

OObequHeHs TpaXIaH MOTYT OCy-
MIECTBIATh CBOI JCATEIBLHOCTh, HMES
MPUA ITOM CTATyC IOPUIUYECKOTO IIUIA
(Hanpumep, HeTpeIPUHAMATEIIECKOS
00IIecTBO, KOTOPOE HE HMMEET LENbI0
MoJy4eHHe MPHOBUIN), TaK W HE HMEst
cTaryc IpuaAnIecKoro jmna. OCHOBHBEIMHI
MMPEUMYIIECTBAMH U OTIUYHASIMHU OO0BEIN-
HEHHH Tpa)<IaH, UMEIOLINX CTaTyC IOpH-
JMIMYECKOTO JIMIA, OT TeX OOBCIMHCHUH
rpaxkJaH, KOTOpbIE TaKOro cTaryca He
HUMEIOT, CIeAyIOIINe:

— oObeIMHEeHUs TpaXKaaH, CO3/aH-
HbIe B (hopMe HenmpeAnPUHIUMATEITHCKOTO
00I11ecTBa, UMEIOT MPaBO HAa OTKPBHITHE
000CO0IEHHBIX MOaPa3IeICHHU;

— MOTYT B CilydasiX, MPeIyCMOTpPEH-
HBIX 3aKOHOJATEILCTBOM, OCYIIECTBIISTH
MIPEIPUHUMATENBCKYIO IEITETHHOCTH;

— BBICTYNAIOT YYaCTHHKAMH Tpax-
JTAaHCKO-TIPAaBOBBIX OTHOIICHUH, Y4aCTHH-
KOM KOTOPBIX MOTYT OBITh FOPHIMYECKHE
JIMIa, peanu3ys NpU 3TOM CBOU MpaBa
Y 3aKOHHBIE HHTEPECHI;

— MOTYT y4YpeXJIaTh CPeCTBAa Macco-
BOI1 HH(OpPMALIUK B COOTBETCTBHH C 3aKO-
HOJATEIbCTBOM YKpauHbI;

— MOTYT Yy4YacTBOBaThb B OCYILECT-
BJICHUM M pPealn3allii roCyJapCTBEHHOM
PETYIATOPHOW TOJUTHKHA IyTeM IMPEIo-
CTaBJICHUS PEKOMEHIANNHN | T.IL.;

— 00s13aHBI OTYUTHIBATECS TEPET KOH-
TPOJNUPYIOIMMHA OpTraHaMH U BECTH JOKY-
MEHTaINI0 (UHAHCOBOW OTYETHOCTH.

Uro KkacaeTcs HOPUAUYECKOM OTBET-
CTBEHHOCTH COOCTBEHHO OOIIECTBEHHBIX
00bEAUHEHNH, TO IO HEH IMMOHUMAIOT
(hopMy rocyapcTBEHHOTO PHUHYKACHHUS,
KOTOpasi BBIPAXKAETCS B UX OOS3aHHOCTH
MMOHECTH HEONMArOMPHUATHBIE TOCIEACTBHUL
3a HapyluleHHe TpeOOBaHMM, NpesycMo-
TpeHHbIX HOpPMOH npaBa. Tak, mpussa-
HUEM IOPUINYECKOW OTBETCTBEHHOCTH
00IIECTBEHHBIX OOBEIUHEHUN SBISCTCS
oXpaHa mpaB U cBoOox TpakmaH, oOre-
CTBEHHOTO TOPSIKa, KOHCTHTYIIMOHHOTO

CTPOS.
Yto
pery/upoBaHUsl OTBETCTBEHHOCTU OOIIe-

KacacTcsa 3aKOHOIATECJIbHOTO

CTBEHHBIX OOBEAMHEHHH, TO CTaThd
31 3Bakona VYkpaumusl «O0 00IecTBeH-
HBIX OOBEIMHEHUSX» IIPEAyCMaTPUBACT,
9TO OOIIECTBEHHBIE OOBEINHEHUSI HECYT
OTBETCTBEHHOCTH B MOPSIKE, yCTaHOB-
JeHHOM 3akoHOM [2]. Cnenyer oOpaTuth
BHUMaHUe, B Kogekce Ykpanusl 06 aaMu-
HUCTPATHBHBIX IPABOHAPYIICHHUSIX YTO
HET M YCeTKOH perlaMeHTaluy IpHBieye-
HHUA K OTBETCTBEHHOCTH OOIIECTBEHHBIX
(hOpMHPOBaHMIA, UTO Ha CErO/HS SBISETCS
3HAYUTENBHOU MPOOIEMOI.

B neiictByromiem Konmekce Ykpaunsl
00 aJMHHUCTPAaTHUBHBIX IIpaBOHapyIle-
HISIX  (pasgen 2 «AIMHUHHCTPAaTHBHOE
[IPaBOHAPYIICHHE U aJAMHUHHUCTPATHBHAS
OTBETCTBEHHOCTH») CT. 9 mOcCBsIIeHa
OTIPENIETICHNIO aIMHHUCTPATUBHOTO Mpa-
BOHApPYIICHHUS, a 110 OTHOIICHHUIO K aJMH-
HUCTPATHBHOW OTBETCTBEHHOCTH 3aKOHO-
JlaTelb OrPaHUYMICA JINIIb YKa3aHUEM O
TOM, YTO €€ CTEIICHHU SBJIAITCSA aJMUHHU-
CTpaTUBHBIM NpaBOHApyILIeHUeEM [8].

AJMUHUCTpaTUBHAS OTBETCTBEH-
HOCTh — 3TO BUJ IOPHIMYECKOH OTBET-
CTBEHHOCTH, HACTYNaeT Ha OCHOBAHUM
HOPM aJAMHUHHCTPAaTUBHOTO IIpaBa, CBS-
3aHa C TOCYNApCTBEHHBIM IPHUHYKIE-
HUEM W Ha3HA4YaeTCsl TOCYNapCTBEHHBIMH
opranamu [9, c. 34—44]. Oty nedunummio
MOXHO HECKOJIBKO PaCIHINPHUTh, 0OpaTHB
BHUMaHHE Ha TOT (aKT, 4TO a/IMUHHACTpA-
THUBHAs OTBETCTBEHHOCTb MOXXET HACTy-
[arth TOJBKO 32 HAapylLIeHHEe aJMHHHCTpa-
TUBHBIX HOPM.

OTBETCTBEHHOCTh 00beMHEHUH
MOXKHO KJIACCH(UIIMPOBATH 110 KPUTEPHIO
UX MPABOBOI'O CTaTyca, a8 UIMEHHO OpraHu-
3al[HOHHO-TIPaBOBOM (HOPMBI: 00beNHE-
HUH TpakAaH, UMEIONINX CTaTyC IOpUIHU-
YECKOTO JINI[A, U KOTOPBIE TAKOTO CTaTyca
HE MMEIOT.

Ilo mHenuro ABepbsiHOBA, OOLIMMHU
CyOBEKTaMH aJMHHHUCTPAaTHBHOTO IpaBoO-
HapyleHus (IPOCTYIKa) SIBISETCS BMe-
Hs€EMblE JIUIQA, AOCTUrmue 16-TH et
K crenmanbHbIM cyObeKTaM aMHHUCTpA-
THUBHOTO IPOCTYTIKA YYEHBII OTHOCHT JIHL,
KOTOpBIE, KPOME MPHU3HAKOB OOILEro CyOh-
€KTa a[MUHUCTPAaTUBHOTO MPaBOHApYIIe-
HUSI, UMEIOT JOIOJIHUTENIFHBIE, XapaKTep-
HBIC JIISL HUX 9epTHI [7, c. 452—-458].

Hamo ormetuts, uto Koaekcom
YKkpauHBI 00 aIMIHUCTPATHBHBIX PaBO-
Hapymenusx (manee — KYoAIl) mpenyc-
MOTpEHa aJJIMHHUCTPATHBHAs OTBETCTBEH-



HOCTb 32 HapylLIeHHE 3aKOHOIATeIbCTBA
00 00BEeJMHEHNH TPAXKIaH. ITO MOJIOXKE-
HUe npeaycMoTpeHo B cT. 186-5 KYoAIl.
VKa3aHHas CTaThsi OTMEYAET, YTO 3aKO-
HOM IIPECNIeyeTcs pPYKOBOACTBO O0b-
€AMHEHHS TPaKIaH, KOTOPOe He Jeraiu-
3MpPOBAJIOCH B YCTAaHOBJICHHOM 3aKOHOM
MOpPSI/IKE, MIIM KOTOPOMY OTKa3aHO B Jiera-
JU3alAY, WIA KOTOPOE NPUHYIUTEIHHO
MPU3HAHO JINKBUAMPOBAHHEIM IO pelle-
HUIO CyZa, HO TPOJ0IDKAET JIeHCTBOBATH,
a TaKkKe y4acTHE B JICATEIbHOCTH TAaKUX
0o0beIMHEHHH.

3a Takoe IpaBOHApYLIEHUE Ipe.-
YCMOTpEHa aJAMHHUCTPAaTUBHAs OTBET-
CTBEHHOCTb B BHJIC HAJIOKEHUS IITpada
OT JBaJlaTH MATH A0 CTa TPUILATH HE
o0J1araeMbpIX HaJIOrOM MUHHMYMOB JOXO-
JI0B TpakaaH [8].

Kpowme 3toro, 3akonoM Yipanasl «O0
OOIIECTBEHHBIX OOBEAMHEHUAX» TIpen-
YCMOTpEeHa aJIMHHUCTpPATUBHAs OTBET-
CTBEHHOCTh 33 YYacTHE B JEATEIIEHOCTH
OOIIECTBEHHOTO O00BEAMHEHHS, 000CO-
OJI€eHHOro ToJpa3jeleHus HHOCTPaH-
HOM HeNpaBUTEJILCTBEHHOH OpraHm3a-
LIMH, AESATENLHOCTh KOTOPBIX 3alpelieHa
B CyAeOHOM MOpSAKE, €CIIU 3aKOHOM He
MPEeayCMOTPEH MHON BHJ FOPUAUYECKON
OTBETCTBEHHOCTH [2].

AIMMHUCTPAaTHBHBIE CyIObl HMEIOT
IIPaBO 3alPETUTH OOIIECTBEHHYIO Opra-
HU3AIHIO0 TOJBKO 332 HAPYIICHHE CTAaThH
4 3akona YkpawHbl «O0 00IIeCTBEHHBIX
OObEIMHEHUAX» MO  IPEICTABICHHUIO
opraHa perucTpanuy. BaxxHO OTMETHTb,
YTO HMMYILECTBO 3alPEIIEHHOW B TaKoM
cllyqae OpraHu3all{ NEePEeXOAUT B rocy-
JApCTBEHHbIH Oro/pKeT YKpauHsl [2].

Tak, B CcBOeM IIOCTaHOBJICHUU
XMENbHULIKANA OKPY>KHOW aJIMHUHHUCTpa-
TuUBHBII cygq or 5 mas 2014 mo nemy
Ne  822/1478/14  ynoBneTBOpWII  HCK
[HeneroBckoit OT'HU I'Y Munnoxomnos
B XMenpHHIIKOW oOmactu k [pures-
CKOMl OOIIEeCTBEHHOH OpraHu3alyy 10
oxpane npaBonopsaka «IIpaBomopsaok»
0 NpEeKpalleHUH FOPUIUYECKOTO JIHLA.
VYnoBneTBopss UCK, Cya B CBOEM pelie-
HUM OTMETWJ, YTO B COOTBETCTBHM CO
cT. 38 3akoHa 0 roCyapCTBEHHON peru-
CTpalMM IOPUAMYECKUX JIUL U (usnye-
CKUX JIMI-NpeNpUHUMATeIeld OCHOBa-
HHEM JUIS IPUHATHS CyIeOHOTrO penieHus
0 TMpEeKpameHnd IOPUIUYECKOTo JIHIIa,
B YAaCTHOCTH, SBJSIETCS HENpEICTaBIIe-
HUE B TEYEHWE Trojla OpraHaM rocynap-
CTBEHHOH HAJIOrOBOM CIIyKObI HAJIOTOBBIX
NeKJIapanyid, TOKYMEHTOB (HHAHCOBOI

OTYETHOCTH B COOTBETCTBHUM C 3aKOHOM.
C y4eToMm 3TOro cysj IpUILleN K BHIBOIY,
YTO HCKOBBIE TpeOOBaHUS MCTLA SBIS-
10TCS 00OCHOBAHHBIMH, COOTBETCTBYIOT
JICUCTBYIOIEMY 3aKOHOJATEIbCTBY U MO/
JIeXAaT YIOBICTBOPECHHIO. B anmemisiuoH-
HOM MOPSIIKE TIOCTAHOBIICHHE CY/Ia B 9TOM
Jiesie He ocnapuBaiocsk [15].

Bce xe omHOW crarem He JocTa-
TOYHO JUISL TOTO, YTOOBI MOJHOLEHHO
W JIAKOHWYHO YpPETryJaHpoBaTh BOIPOC
NPUBJICYEHHUS K  aJAMHHUCTPAaTUBHON
OTBETCTBEHHOCTH PYKOBOJCTBAa  0OIIe-
CTBEHHBIX 0OBequHeHuil. Kpome storo,
UCXOZS M3 COZIEPIKAaHMs 3TOH CTaThy, Clie-
JIyeT YYUTBIBATh TOT (PAKT, UTO CyOBEKTOM
aJIMMHUCTPaTUBHOW  OTBETCTBEHHOCTH
SBJISICTCS PYKOBOJICTBO OOIIECTBEHHOTO
0o0bEMHEHUs, a HE COOCTBEHHO TaKoe
obmecTBeHHOe OOBenuHeHue. IloaTomy
JIOBOJIBHO CHOPHBIM OCTaeTCsl BOIPOC,
NEHCTBUTENBEHO JIM CTaThsl PETYIHpYeT
BOIIPOCHI IIPHUBJIEUYEHUS] K IOPHIMYECKOM
OTBETCTBEHHOCTH OOIIECTBEHHBIX (op-
MHUpoBaHMH. Bce jxe ara crares peria-
MEHTHPYET TMOPSJOK OTBETCTBEHHOCTH
PYKOBOZICTBA OOIECTBEHHBIX OOBEIUHE-
HMH 32 HapYIICHUE UM 3aKOHOJATEIbCTBA
00 00LECTBEHHBIX 00BEAUHEHUSIX.

TIpumepom 0Ol aAMHHUCTPATHB-
HOH OTBETCTBEHHOCTH, KOTOpasi MOXET
PpacIpoCTpaHATHECS Ha 00BEMHEHNE TPAXK-
IIaH, SBISIETCSI OTBETCTBEHHOCTD 3a Hapy-
IIEHHE HaJIOTOBOTO 3aKOHOJATENILCTBA.
B ugactHoCcTH, crarteeii 120 Hanoroeoro
KOJIeKca YKpauHbI IPEAyCMOTPEHO, YTO
3a HEINpEe/CTaBICHNE WIH HECBOCBPEMEH-
HOE TIPE/ACTABIICHUE HaJIOTrOIUIaTeNbIIH-
KOM WJIM JPYTUMH JIMLAMH, 00S3aHHBIMU
Ha4UCIIATh U yIUIA4UBaTh HAJIOTH 1 cOOPBI,
HAJIOTOBBIX JeKjapanuii (pacyeTroB), a
TaKKe JIPYrod OTYETHOCTH, OOS3aHHOCTD
HpeJICTaBICHUS] KOTOPOil B KOHTPOJIUPYIO-
€ OpPTaHbI IPEeyCMOTPEHA HACTOSIIINM
Komexcom, Bieuer 3a coboif HanoxeHHE
mrpada B pazmepe 170 rpuBeH 3a Kaxkaoe
Takoe HeINpeACTaBJICHUE VI HECBOEBpe-
MeHHoe npezcTaBinenue [12].

AHaJIOTHYHBIM ~ [IPUMEpPOM  0OmIel
aJIMMHUCTPaTUBHOH  OTBETCTBEHHOCTH
SBJISICTCS] OTBETCTBEHHOCTD 32 HapyILIEHUE
NOXKapHOTO ~ 3aKOHOZATENILCTBA.  TaKuM
obpa3zoM, uacte 2 crarbu 68 Komekca
TPaKIAHCKOM 3alUThl YKpauHBI IIperyc-
MaTpHUBAaCT, YTO B ClIy4yae YCTAaHOBJICHHS
HapylIeHus: TpeOOBaHWIA 3aKOHOMATEINhb-
cTBa B c(hepe TEXHOTCHHOI M HOXKapHOU
0€30IacHOCTH, YTO CO3JaeT YIPO3y KU3HH
U 3I0pOBEIO JIIOfIEH, JOIDKHOCTHBIE JINIA
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LEHTPAIFHOTO OpraHa HWCIOJHHUTEIBHOM
BJIACTH, OCYIIECTBISIOIIET0 rocynap-
CTBEHHBIH Haa30p B cdepax TEeXHOIeH-
HOW W moXkapHo#l Ge3omacHocTH, 00pa-
HIAIOTCS B aJMUHUCTPATHBHBIA CyI IO
TMPUMEHEHUIO MEP pearupoBaHUs B BUIE
MOJTHOTO WJIM YaCTHYHOTO MPHUOCTAHOB-
JIeHHsI PaOOTHI TPEATIPUITUN, OTACITBHBIX
TIPOM3BOJICTB, IIPON3BOJCTBEHHBIX ydJacT-
KOB, arperaroB, JKCIUTyaTallud 3JaHHH,
COOPY)KEHHH, OTIEJIBHBIX IOMEIIECHUH,
BBIITYCKA W peajH3aluy I0XKapooIacHOi
MPOIYKIIUH, CUCTEM U CPEICTB MPOTUBO-
MOXAPHO 3alUThI B MOPSIIKE, YCTaHOB-
JIEHHOM 3akoHoM [13].

Uro kacaetcst KYoAll, To ero HOpMbI
HE MpeIyCMaTpUBAlOT  MPHBICYCHUE
K oOmeid aJIMHUHHUCTPATUBHOW OTBET-
CTBEHHOCTH OOIIIECTBEHHBIX WHCTHTYTOB.
CyOBeKTaMu aAMUHHUCTPAaTHBHONH OTBET-
CTBEHHOCTH B COOTBETCTBHUH C HOpPMaMH
Hacrosmiero Kogexca MoryT OBITH TOJIBKO
¢u3nueckue auna [8].

Kak yxe oTmedanoch paHee, HOPMBI
CIEUAFHOTO 3aKOHOJATENILCTBA, KOTO-
poe peryinupyer IesTelnbHOCTh oOIe-
CTBEHHBIX OOBCIUHEHHIA, TaKXKe YETKO
HE MpeIyCMaTPUBAIOT OTBETCTBEHHOCTH
OOIECTBEHHBIX OOBEAMHEHHMH. 3aKOH
Vikpauubsr «O0 0O0IIECTBEHHBIX 00beaAN-
HEHUSIX» COJCPKHUT TOJNBKO OTCHUIOYHEIE
HOPMBI, Kacaromlfecs OTBETCTBEHHOCTH.
Uro KacaeTcsi CaHKIWH, TO B ’TOM 3aKOHE
MpeayCMaTPUBAETCSI TOIBKO 3arpeT aes-
TETBHOCTH OOIIECTBEHHBIX 00BCAMHCHUI
[2]. VYkazannHas mnpoOnema CBHUICTEIb-
CTBYET O HECOBEPIICHCTBE HOPMATUBHOTO
perylnupoBaHusl CIELHaTbHOW aJIMHUHU-

CTPaTUBHOM OTBETCTBEHHOCTH  OOIlle-
CTBEHHBIX O0bEIMHEHHH.
BeiBoabl. lcxoas w3 mpoaHanu-

3UPOBAHHOTO, MOXHO CJeNIaTh BBIBO/I,
4TO JeHCTByIOIee 3aKOHOIATEIhCTBO
YETKO MEePEYnCIIsieT W pa3rpaHUYNBACT
BUJLI OTBETCTBEHHOCTH, OJHAKO KaKHe
HMEHHO CaHKIMH MOTYT TPHUMEHHTHCS,
HE BCerja ompeneisieT. DTo Hemocpen-
CTBEHHO KacaeTcsi U OOIIEeCTBEHHBIX
oObenuuenuii. Hopmel, peryiupyromiue
BOIPOCHl  OTBETCTBEHHOCTH, pPa30Opo-
CaHbl MO pa3HbIM HOPMATHUBHO-IIPABO-
BBIM aKTaM YKpauHbl. 3aKOH YKpauHbI
«O06 O0OIIECTBEHHBIX OOBEIUHEHUSIX),
KOTOPBIN SIBJISIETCS CIEUATBHBIM HOP-
MATHBHO-TIPABOBBIM aKTOM, TaKXe He
MpeayCMaTpuBaeT YETKUX CaHKIMHA 3a
HapylIeHHe 3aKOHOAATEeNbCTBA OOIIe-
CTBCHHBIMH OOBEIUHCHUSIMH, a COACP-
JKHT JIUIIb OTCHIJIOYHBIE HOPMBI.
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DTOT (aKT CyIIECTBEHHO CHIKAeT
9((heKTHBHOCT,  €aMOro  HWHCTUTYTA
aIMUHUCTPATHBHOM  OTBETCTBEHHOCTH
oOriecTBeHHBIX  (opMmupoBaHuid. Bbuto
OBl 11e71eCO00pa3HBIM BHECTH H3MEHEHUSI
B HOpMBI 3akoHa YkpaumHbl «OO6 oOre-

CTBEHHBIX O0bemuHEeHHAX». CremyeT
ONPEACTUTh, YTO CYOBEKTOM aJMHIHHU-
CTPAaTHBHOH  OTBETCTBEHHOCTH MOTYT

OBITh Kak [OPHOMYECKHE JIMIA, Tak
1 o0uIecTBEHHbIE O0BeTMHEHNS, HE Me-
IOIINE CTaTyca FOPUANYECKOTO JINLA.

Haxe B KYoAIl ompezneneHa TOJIBKO
ofiHa 001I1as CTaThs, NPeayCMaTpHBAOIIast
aIMUHUCTPATUBHYIO OTBETCTBEHHOCTb 32
HE3aKOHHYIO JESTEeJIbHOCTh OOIIEeCTBEH-
HBIX OOBEIMHEHWH, NEATENBHOCTh KOTO-
pbIX ObLIa 3ampelieHa Mo PeIeHHI0 Cy/a,
OITHAKO TPOJOJDKAIONIMX JEHCTBOBATh, a
TaKoKe 3a yJacTHe B ASSTEIBHOCTH TaKHX
0oOBeIMHEHNI, a Bce OCTaJbHBIC HapyIle-
HUSI 3aKOHOZIATENILCTBA 00 OOIIECTBEHHBIX
obosenuuennsax KYoAIl He ompenenser.
[Ipo6Gnemoii BeIcTyaeT TOT (haxT, 94To CyOb-
eKTOM aJIMUHUCTPATUBHOI OTBETCTBEHHO-
CTU SABISIETCS COOCTBEHHOE PYKOBOICTBO
TAKOTO OOILECTBEHHOTO OObEIUHEHMS, 4 HE
caMo OOLIECTBEHHOE O0LENMHEHNE.

IosToMy cneayeT NpeaoKUTh BHE-
¢t u3MeHeHus B cT. 186-5 KYoAIl, xoto-
pBie OyayT KacaThCsl CIEAYIOIIETO:

— CclegyeT MpPeAyCMOTPETh CAHKINH
3a OrpaHMYEHHE B TpaBax HIM 3a Mpe-
CJIeZIOBaHNE TPaXkJIaH B CBSI3U C MPUHAJ-
JIS)KHOCTBIO WIJIM  HENPUHAIJIEKHOCTHIO
K HOJIMTUYECKHUM MapTUSIM;

— TaKXkKe PerIaMEHTHPOBATh MOPSATOK
NIPEIOCTABICHHS TTOJMTHYECKON MapTUH
KaKUX-IM00 MpPEUMYIIECTB WM OrpaHu-
YEeHHH, IPEyCMOTPEHHBIX 3aKOHOM IPaB,
Kak IOJMTHYECKOI MapThH, TaK U ee uJie-
HaM, IPeyCMOTPETh pazmep wTpados;

— IPexyCMOTPETh OTBETCTBEHHOCTH
3a 00pa3oBaHHEe BOCHU3WPOBAHHBIX (op-
MHUPOBaHHH;

— OTIETBHO yPEryIUpOBaTh MOPSIOK
MPUBJIEYEHNS] K OTBETCTBEHHOCTH OOIIIe-
CTBEHHBIX (hOpMHUpOBaHWH 3a Henpen-
CTaBJIEHHE WM 332 HECBOEBPEMEHHOE
NPEJICTAaBICHHE OT4eTa 00 MCIOb30-
BaHUM OIOMKETHBIX CPEICTB, JPYrHX
JICHE)KHBIX IIEHHOCTEH, IpefocTaBiIeH-
HBIX MOJIO/IS)KHBIM, JISTCKUM OOLIECTBEH-
HBIM OPraHH3aLHAM U UX COI03aM, HIIH JKe
3a HeIIeIeBOE NCIIONIb30BaHIE TAKUX IICH-
HOCTEH, MOJy4YeHHEe WX C HapyIIeHHEM
3aKOHOJATEIIHCTBA;

— TIPEeIyCMOTPETh CAaHKIUH 3a Hapy-
[IeHUE 3aKOHOAATENhCTBA 00 OOIIIECTBEH-

HBIX COI03aX, KOTOpbIE CBOMMH JCHCTBU-
MU WM O€3/1eHCTBUEM TPENSATCTBYIOT
3aKOHHOM JEeATEeIbHOCTH APYruX oole-
CTBEHHBIX COIO30B.

Ponp 3THX mpemiokeHH MO coBep-
LICHCTBOBAHMIO HWHCTHTYTa HpHBIEYE-
HHUS K OTBETCTBEHHOCTH OOIICCTBEHHBIX
00beAMHEHNH WMeeT IIePBOOYEPETHOE
U pelraoniee 3HaYeHNe U B CBSI3U C 3TUM
TpeOyeT manpHEeHmero w3ydeHHs, dYTO
CerofiHs O0COOEHHO 3HAYMMO B YCIIOBHSIX
(bopMHpOBaHHS TPaKAAHCKOTO 00IIecTBa
B YKpauHe.

Ha ocHOBaHMM BBILICH3II0KEHHOTO
MOXXHO CJIeJaTh BBIBOJA, YTO WHCTUTYT
aIMUHHUCTPATUBHON  OTBETCTBEHHOCTH
00LIECTBEHHBIX OOBEOUHEHUN SBIISIETCS
KOMILIEKCHBIM. Ero xapaktepHbIMHU 4ep-
TaMH SBJISIOTCS MHOTOOOpasue OXpaHsi-
€MbIX 3aKOHOM MpaB M 3aKOHHBIX HHTE-
pecoB.
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COBETCKASA MEKAYHAPOJAHO-ITPABOBASI HAYKA
N CYAEBHAS ITPAKTUKA

Huna BOMKO,
KaHauJaT IMOJIUTUYCCKUX HayK, JOIICHT,
JOLEHT Kadeapbl MOPCKOTO IpaBa
HaL[I/IOHaJ'ILHOFO YHUBEpCUTETA <<Oz[eccxa5{ MOpPCKast akaieMus»

AHHOTALUSA

CraTbsl TOCBSIICHA aHATU3Yy MPAKTHUKH WieHOB MexayHapoaHoro cyna OOH, spmsBuiuxcs rpakaaHaMmu COBETCKOTO rocyaap-
cTBa. M3yunB HayuHYIO U IPAKTUYECKYIO AEATEIBHOCTD FOPUCTOB-MEXIYHAPOJHUKOB COBETCKOM IIIKOJIbI, aBTOP YTBEP)KAALT, YTO OHU
OBUTH 3AJIOKHUKaMH KOMMYHHCTHYECKOIH HIEOJIOTHH W «HAIPaBILIONIEH» IMOMUTHKN HapTuitHoro pykoBoactBa CCCP, mosTomy, B
YaCcTHOCTH, poib MexayHapoaHoro cyqa OOH u 3HadeHHe ero pemeHni XapakTepu30BaINUCh a/IeKBaTHO UAEOJIOTMYECKHM yCTa-
HOBKaM. ABTOp JIOKa3bIBA€T, YTO COBETCKAsl HayKa MEXKIyHapOIHOIO NpaBa NpHU3HaBajia Ha3HaueHue MexyHaponHoro cyna OOH B
paccMOTpPEHNH I0PUANIECKUX CIIOPOB MEXy ToCyJapcTBaMH, a «mprcBoenne Cyny HHBIX (yHKIHMIT BeAET K MOAPHIBY €ro aBTOpHUTE-
Tay; B cBoel aeaTenbHOCTH CyJ1 TOMKEH HCXOAUTh U3 OCHOBHBIX IIPUHIIMIIOB MEXKAYHAPOIHOTO MpaBa, IpH TOM OH HE MOXKET UMETh
[PaBOTBOPYECKUX (QyHKIMH, U, CIEI0BATENbHO, HE CO3/1aeT CyIeOHbIX MIPELeACHTOB.

KiioueBbIe ci10Ba: COBeTCKas TOKTpHHA MEKIYHApOIHOTO IpaBa, MexayHapoxnsiii cyn OOH, coBeTckue ropucTsl — qwieHs! MC
OOH, ob6s3arenpHas ropucaukims MC OOH.

SOVIET INTERNATIONAL LAW SCIENCE & JUDICIAL PRACTICE

Inna BOYKO,
Candidate of Political Sciences, Associate Professor,
Associate Professor of the Department of Maritime Law at
the National University «Odessa Maritime Academy»

SUMMARY

The article is devoted to the analysis of the practice of members of the International Court of Justice, who were citizens of the
Soviet state. Having studied the scientific and practical activities of lawyers of the Soviet school of international law, the author claims
that they were hostages of the communist ideology and the «guiding» policy of the leadership of the USSR, therefore, in particular,
the role of the International Court of Justice and the significance of its decisions were characterized by ideological attitudes. The
author argues that Soviet science of international law recognized the Court’s role is to settle, in accordance with international law,
legal disputes submitted to it by States and to give advisory opinions on legal questions referred to it by authorized United Nations
organs and specialized agencies; «the assignment of other functions to the Court leads to the erosion of its authority», so it can’t have

lawmaking functions, and, therefore, does not create judicial precedents.
Key words: soviet doctrine of international law, the International Court of Justice, Soviet lawyers — members of the ICJ, compulsory
jurisdiction of the International Court of Justice.

IMocraHoBka mnpodJiemsbl. lccieno-
BaHHE MPOOJIEMBI HOPUAUYCCKOW CHIIBI
pemennit MexxaynaponHoro cyna OOH
(manee — MC) oOycnoBmio HeoOXonu-
MOCTb aHaJIM3a JEATEIbHOCTH COBETCKUX
topuctoB-wieHoB MC OOH, mockonbky
npencraBurend COBETCKOTO rocyaapcTsa
BHECJIM OIpPE/CJICHHBII BKJIA] U B TEO-
pHIO, U B TPAKTHUKY MEXIYHapOIHOTO
npaBa M MEXKIYHapOIHBIX OTHOLICHHHA.
Kax wsBectno, mo 1991 r. coBerckas
IOpU/IMYecKas Hayka Oblia Ha CiyxOe
koMMyHHCTHIECKHX JHaepoB CCCP, uro
O0BSICHSICT CyOBEKTHBHU3M FOPHANYECKOM
MPaKTUKH BHYTPHUTOCYIapCTBEHHOTO
U MEXIYHapOIHOrO Xapakrepa. [To3uius
CCCP B OTHOUICHHUH BO3MOXXHOCTH pas-
pELIeHHsT MEXIOCYIapCTBEHHBIX CIIOPOB
MEXIyHapOIHbIM Cy/IeOHbBIM OpraHOM
ObLI1a OoJiee YeM CKenTHYeckoil. B mepuox

nocie Bropoit mmposoii BoitHEl CCCP
0COOCHHO aKTHBHO BBICTYNAJI IPOTHUB
IpU3HAHUS 00s3aTeNbHON FOPUCIHUKIINK
Mexnaynaponsoro cyna OOH B otHo1Ie-
HHMHU KOHBEHIIMH O IIpaBax 4esoBeKa.

AKTyaJIbHOCTh TeMbI HCCJIET0Ba-
HUSl COCTOMUT B OYEPEJHOM OOpalieHHH
K u3ydeHuro omnbiTa COBETCKOTO Trocy-
JIapCTBa, PYKOBOACTBO KOTOPOTO BOILIO-
IIAJIO B )KU3Hb MOCTYJIaThl PEaKI[MOHHOTO
NO3UTUBH3MA, OTpHIAass OOBEKTHBHOCTH
€CTECTBEHHBIX IPaB YEJIOBEKAa, aKTHBHO
BIMSUIO HAa TYMaHHTapHOE IIPaBO, IPH
9TOM CTaBsI IIOJl COMHEHHE KOMIIETEHIIUIO
MexayHapoasoro cyna OOH.

Ilexs u 3amada CTaTbM — M3YYUTh
COZIep)KaHWE HAYy4YHOH W IIPAKTUYECKOH
JeATEIIBHOCTH  COBETCKHX  MEXIyHa-
POIHMKOB — YJIEHOB MeXayHapOaHOTOo
cyna OOH, ucnonb3yst Hay4yHbIE METOMAbI

NO3HaHUS (CHCTEeMHBIH aHamm3, ¢op-
MaJbHO-IOIMaTHYeCKUl M TepMEHEBTH-
YECKHH CIennaIbHO-IIPaBOBBIE METOMIEI).

W3n0:xeHNe OCHOBHOIO MaTepHaJa.
OCHOBHBIE MO3MILHH, XapaKTePU3YIOLINe
COBETCKYIO JOKTPUHY MEXKIyHapOTHOTO
mpaea:

— MHp pa3neiieH Ha MPOTHBOIMOIONK-
HBIE CHCTEMBI — KalNHWTAJIN3M H COLHa-
au3M. OJHOH U3 3a4ad MEXIyHapOJHOTO
IIpaBa SBISETCS PEryIUpOBaHUE OTHOIIIE-
HUI MEX]y CHCTEMaMH, T.K. OHU IPEATIo-
nararot u 60ps0y, M COTPYIHUIECTBO;

— COIMAIICTUYECKOE TOCYIapCTBO —
0C00BIi CyOBEKT MEX[yHapOIHOTO 1IpaBa,
IPOBOUIIINI HOJIHUTHKY, OCHOBaHHYIO Ha
nzesX WHTepPHALMOHAIN3Ma, aHTHKOJIO-
HHAM3Ma, 3aIUThHl MHPA;

— mpoiuecc (GopMHPOBaHUS HOPM
MEXIYHAPOTHOTO IpaBa MMEET COIIacH-
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TEJIHO-BOJIEBYIO IIPUPOLY. Mesk1yHapo-
HBII1 00bIYal — MOJTYAJIMBOE COTJIALIIEHHE;

— NPUHLUIIBI MEXTYHAPOIHOTO TIpaBa
HUMEIOT KpaiHe BaKHYIO POJIb B MEXIY-
HapOHOM IpaBe, UM MPUCYI] HOPMATUB-
HBIM, yHHMBEPCAJIbHBIM, UMICPATUBHBII
Xapakrep;

— OfHMM W3 OCHOBHBIX IPHHIMIIOB
ME>KTyHapOIHOTO IIPaBa SIBJISETCS PHHIIAT
MHpPHOTO COCYILECTBOBAaHHS T'OCYHapCTB
C Pa3MIHBIM OOIIECTBEHHBIM CTPOEM;

— OTHOILICHHS MEXIY TrocyapcTBaMu
COLIMAIUCTUYECKOTO COZIPY/KECTBA  CTPO-
SITCSL HA OCHOBE TIPUHIIMIA MPOJIETAPCKOTO
HMHTEPHAIIMOHATIM3MA, IPEATIONATaOIIEero
OTCYTCTBHE IIPOTHBOPEUHHA, TECHOE COTPYI-
HHYECTBO M OPATCKYIO B3aHMOIIOMOIIIb;

— CpelM CpPEeICTB Pa3pelleHUs Mex-
IYHapOAHBIX CIIOPOB INIABCHCTBYIOIEE
3HaYCHUE 3aHUMAIOT TieperoBopsl. Cyned-
HBIE CPE/CTBA pa3pelIeHHs CIIOPOB IpH-
eMJIEMBI TOJBKO TOTZHA, KOTAa B COCTaB
ME)XIYHApOAHBIX CYIIOB, ITOMHUMO cyneit
U3 KalUTaIUCTHYECKUX CTPaH, BXOIAT
CYIbH M3 COLMATMCTHYECKUX IOCYNapCTB
[1, c. 184-189].

[IpuBeneM CHHMCOK COBETCKHMX IOpH-
CTOB, SIBJISBIUMXCS WICHaMH MexayHa-
ponHoro cyna OOH u HenocpencTBEHHO
YYacTBOBABUIMX B pealu3alluu Iepe-
YHCICHHBIX MOCTYJIaTOB COBETCKOM JOK-
TPUHBI MEXIyHapomHOro mpasa: Kpsl-
noB Cepreit bopucosnu (unen Cyma B
1946-1952 rr.), l'omynckuii Cepreit Anex-
canzposud (wieH Cyma B 1952-1953 1),
KoxeBuukos @enop VBaHoBuu (wieH
Cynma B 1953-1961 rr.), Kopeukuii Bna-
mumup  Muxaitnosnu  (wnen Cyma B
1961-1970 rr.), Mopo3os Ilnaton Jmu-
tpueBud (wien Cyma B 1970-1985rr),
Tapacop  Huxkomaii  KoHcTaHTHHOBUY
(unen Cyma B 1985-1994rr). Ilep-
Bble 4 coBeTckux mpencraBurenss B MC
OOH O6b1H yd4eHBIMH, TIPETIOIaBaTEIMH
u npaxktukamu, Moposos I1./1. u Tapacos
H.K. — BbIcokokBamu(puUIMPOBaHHBIMU
IUITIOMAaTaMd W COTPYIHHKaMH MHHU-
crepcrBa nHOCTpaHHBIX e CCCP.

C.b. KpbL10B — 0IMH U3 KpYNHEHIINX
B CCCP y4eHBIX-MEXAyHapOIHUKOB,
aBrop Oosee 200 HaydHBIX pPabOT Kak
o OoOIMM BONPOCAM MEXKITYyHAPOJHOTO
yOJIMYHOTO M YaCTHOTO IpaBa, TaK M IO
npobnemMaM cO3MaHHUA U JESITENbHOCTH
OOH, Mexnynaponnoro cyma OOH,
MEXIYHapOAHOTO BO3IYLIHOTO IIPaBa,
TEPPUTOPHH, PATHOCBI3N U paJnOBeIIa-
HUS, OSKCTEPPUTOPHUAIBHOTO JIEHCTBUS
COBETCKOTO TIpaBa (aBTOp M COAaBTOP

HECKOJIBKUX yueOHMKOB: «MexyHapon-
Hoe wactHoe mpaBo» (1930; 1940 rr),
«Mexaynaponnoe mpaBo» (1946 r),
[IEPEBEICHO HA DAJ WHOCTPAHHBIX S3bI-
kOB, «MexayHaporHoe mpaBo» (1947 r.,
1951 r.)) [Cm., Hampumep, 2].

IOpuct-mexnynapomguuk .M. Koxes-
HUKOB, Oymyan cyaseii MC OOH, BHec
OTIpENeTICHHBI BKJIAX B YyperylIupoBa-
HUE KOHKPETHBIX MEXTOCYJapCTBEHHBIX
CIIOPOB, B IIOATOTOBKY KOHCYIIBTATHB-
HBIX 3aKJIIOYEHUH (CM. Tabi.), YTO BOILIO
B Hay4YHbIH TPy, HAITMCAHHBIA UM B COaB-
TopctBe ¢ mpodeccopom ['M. Ilapma-
3aHAIIBUIIH, «Mexnynapoansiii  Cyn
OOH: opranuzanus, Uend, NPaKTHKAY,
u3ganselii B 1971 1 [3]

B.M. Kopenxknii — y4eHbIH-3HIUKIIO-
TIeTUCT, aBTOP TPYZOB II0 BCEOOIIeH HCTO-
pUM, MEXIyHApOTHOMY ITyOIMdHOMY,
YacTHOMY ¥ XO3SHCTBEHHOMY IIPaBy.
B mocneBoeHHBII mEepHON IEHTPOM €ro
HayYHBIX HMHTEPECOB M IPAaKTHUECKOI
JIEATENIBHOCTH  CTaJl0  MEXKJyHapoIHOe
myOnuyaHoe npaso. Ero Tpyzs! TecHO cBs-
3aHbl ¢ HamOojee aKTyaJbHBIMH U IOpH-
JIMYECKU CIIOKHBIMU IIpOOJIeMaMu, Ipe-
XKJIE BCETO C pa3pabOTKOil TEOPETHUECKUX
OCHOB ME&XAyHapoaHoro npasa. Kak wien
Mexnynaponsoro cyna OOH on yua-
CTBOBAJI B PCLICHUH KOHKPETHBIX €1, IO
OTAETHHBIM U3 KOTOPBIX BHICKA3bIBAJ OCO-
60e mHeHue (cM. Tab.). Mcropuko-npaBo-
BBIE€ HCCIICIOBAHMS M B KOJIMYECTBEHHOM,
U B KaueCTBEHHOM H3MEPEHUH IIpeBa-
JHUPYIOT HAJ NPAaKTHYECKOH IesTelbHO-
creio. Crareu B.M. Kopeuxoro o mpo-
exte BeyHoro mupa Upxu INonebpana, o
IPOEKTe KOAUPUKALUKN MEKTYHAPOIHOTO
mpaBa J[. ®unga, 06 UHCTUTYyTE MEXIY-
HApOJIHOTO MpaBa U POJIU B €T0 CO3JaHUH
B.I1. Be3obpa3oBa, 06 «00OUMX TPUHIIK-
max IpaBay B MEKAyHapOIHOM IIpaBe,
0 mpobreMe OCHOBHBIX IpaB M 00s3aH-
HOCTEHl TOCYZapcTB B MEXTyHAapOIHOM
IpaBe, O JEKJIapaliy MpaB u 00s3aHHO-
CTel ToCyJapCTB HAlMCaHBI C MCIIOIH30-
BaHUEM HCTOPUYECKOTO U CPaBHUTENIBHO-
paBoBOro MeTon0B [4]. OnHako BIUsSHUE
MapKCHUCTCKOW METO/IOJIOTHH HE I103BO-
JSI0  aBTOPY KPUTHYECKH, C Hay4HOI
O0OBEKTUBHOCTBIO PAaccMaTpUBaTh TPYABI
COBPEMEHHBIX €My 3apyOexHBIX HcCClie-
noBareneid. B paborax B.M. Koperkoro
OTCTaMBAIOTCS TPHHIUIEI CyBEPEHHOTO
PaBEHCTBA TOCYAAPCTB M HALIMH, UX «IOA-
JIMHHASD HE3aBUCHMOCTH B MEXIYHApOJI-
HBIX OTHOIIEeHUsIX. [Tpn aTOM HEOOXOMMO
OTMETHTH CYXKICHHS, KOTOpble TpeOyIoT

nepecMoTpa. Hampumep, ykasbiBasg Ha
TO, YTO IOHSTHE «OOIIMX MPUHIUIIOB
mpaBa» BIEpBBIE MOsBWIOCHL B 1920 T
B mpoekte Craryta [locTOsTHHOM manaTbl
MEXKIyHapOIHOro mpaBocyaus», Kopen-
kuii B.M. cuutan, 4T0O MMEHHO B 3TH
TOIBl «PEaKIHOHHBIE KPYyTH MUMIIEpUaIIU-
CTHYECKHX TOCYIapCTB HE MpPEKpaIIain
MIOIIBITOK JTOOWTBCS pecTaBpally Karl-
TaJIUCTHYECKUX TOpsAaKkoB B CoBeTCKOM
CTpaHe W paclpaBHUTHCS C HAMOHAIBHO-
0CBOOOIUTEIILHBIM JIBHXKEHHEM B KOJIO-
HHAJIBHBIX M 3aBUCHUMBIX cTpaHax. Toraa
UX IOPHCTBI U CTAJIM BBIJBHIATh «OOIIHE
NPUHLMIIBL IIpaBa», IIPU3BaHHbIC <...>
NOMYUHUTD, TIPUTHYTH IOA SPMO 3TOTO
«obmero» CoBETCKyl0 CTpaHy, BTOp-
THYTbCS B COBETCKOE MpPaBO «OOMUMH
MIPUHINUIIAMH IIpaBa» OypxKyas3HoOTo, <...>
3aKpENHTh T€ IOPHINUECKUE IeTH THeTa,
B KOTOpHIE «LHUBIJIMN30BaHHBIE» KOJO-
HU3aTOPHl 3aKOBBIBAJIM  KOJIOHUAJBHEIC
Hapoxbs [5, c. 49-50].

B uccrnenoBaHusAX COBETCKUX aBTOPOB
TEPMUH IOPUCIMKINA MeXTyHapoaHOTO
cyna OOH» He ucnons3oBaicsa. Kak mpa-
BIJIO, OHM IPHMEHSIIM TEPMUH «KOMIIE-
TEHLMS» WM «KOMIIETEHTHOCTB», 4TO,
rojiaraeM, CII0COOCTBOBAJIO OOBSICHEHUIO
OTpUIIaHHsl  O0S3aTEIBHON  FOPUCITUKIIUI
Mexmynapoasoro cyna OOH [Cwm.: 2; 3; 6].
Kak m3BecTHO, Bce momsITky HagemuTh Cyx
TIOJUTMHHON 00SI3aTeNbHOI FOPHCIVKIINEH,
TIPEIIPUHATBIE BO BpeMsI IIPUHATHS YcTaBa
OOH wu Craryra MexayHapogHOTO cyna
B 1945 ., morepneny Heynady, HOCKOIBKY
GONBIIMHCTBO TOCYIAPCTB, B TOM YHCIE
CCCP, cunrtaiy, 4TO Takoi BUJl IOPUCIHK-
LMK MPOTHBOPEYUT TIPUHLMUILY CyBepe-
HUTeTa TocyaapctB. B pesymsrare Craryt
MeKIyHapoHOTO Cyla OCTaBIIsieT Iepe-
Jlady CIIOpOB B MexKIyHapOnHbIA Cyl Ha
YCMOTpPEHHE CTOPOH, a II1 TeX TOCyNapcTB,
KOTOpBIC JKENAIOT NPU3HATH FOPUCAUKIIIIO
Cyna mo BCEeM WM OIpEIeNeHHBIM Kare-
TOpUSIM CBOMX OyIyIIUX CIopos, B CraryT
ObLIa BKITFOUeHA «(aKyiTsTaTHBHAS Kiay3ylia
00 o0s3arensHON FopucauKIum). OIHAKO
UCTOPUS 1 IPAKTHKa MexXTyHapOHOTO Cy/ia
OOH 3Haet HemaJIo MPUMEPOB HCIIOIB30BA-
HMS OTpe/IeNIeHHBIMH TOCYIapCTBAMH IPaBa
OTKa3a OBITH CTOPOHOHM CIIOpa Ha OCHOBA-
HHMHM HETIPU3HAHMS HAIMYUS FOPUCIUKINK
Cyna paccMarpuBaTh KOHKPETHOE JIENO
[em., Hanpumep, 7).

Comepxanme  mpuHmuma  «forum
prorogatumy, HCIIONB30BAHIE KOTOPOTO
oToOpaskaeT CyITHOCT IOPUCIUKIN Mex-
nyHapoxHoro cyma OOH, msywamm Kper-



soB C.b, KoxxeBnuko @.U. [2, c. 12-41;
3, c. 58-63]. Tepmun «forum prorogatum
O3HayaeT JMOO Jady comlacus Ha pac-
mmpenue ropucaukuuy Cyna 1o yxe pac-
CMaTpHBaeMOMy €Ny, JMOO0 TpUHATHE
topucaukimy Cyaa Mo KOHKPETHOMY JIEITy.
Ipusenem paccyxnennst C.b. Kpeuiosa o

NPUMEHCHUH JIAHHOTO TPUHLMIIA B Jiele
«O mpomuBe Kopdy» (nmpensaputensHoe
BO3pa)KeHHE), CChUIASCh HAa 0CO00E MHEHHE,
BBICKa3aHHOE I10 JIeNy, a TAK)Ke HAa KHUTY,
MOCBSILIEHHYIO ASSTENBHOCTH MexKIyHa-
pomuoro cyaa OOH: «...mocie B0o30yxae-
uust fena B Cyne BenukoOpuranueii mytem
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TI0JJa4M ITHCBMEHHOTO 3asBICHUS AJOaHuUs
BBIJIBUHYJIA BO3P)XEHHS NPOTHUB JEHCTBUH
npaBuTENbCTBA BenukoOpuranuy, a Takke
MPOTUB  FOPUCAUKIME  MeXIyHapOIHOro
cyna OOH» [2, c. 13—14]. [Ipunstue Anba-
HUEH HOPUCAMKIMHA  MEXKITyHapOIHOTO
cyna OOH 0bL10 BBIPaXKEHO CIICAYIOIMMA

— neno Ne 8 «TonkoBaHue MUPHBIX 10roBOpoB ¢ bonrapueit, Benrpueit u Pymbiaueit
(I sra)». Koncynsrarusaoe 3akmodenue ot 18.07.1950 .

Tabnuua
D.1.0.
cynbu MC
OOH - npen- Haspanus e, 1o KOTOPbIM BbICKA3bIBATNCH MHEHHS*
CTABHTEJIS
CCCP
ocob0e MHEeHHE WHJIIBHIyaTbHOE MHEHHUE
— neno Ne 1 «O mposnuse Kopdy (mpensaputenbHoe Bo3pakeHue)» Pemenue ot
. 25.03.1948 r.; Pemenue (paccMorpenue 1o cymectsy) ot 09.04.1949 r;
8 — neno Ne 8 «TonkoBaHue MUpPHBIX JOroBopoB ¢ bonrapueid, Benrpueii u Pymbinueit
2 (I aram)». KoncynprarusHoe 3akmouerne ot 30.03.1950 r;
= — neno Ne 10 «Mexmynaponsslii craryc FOro-3amagnoit Agpuxm». Koncynsrarus-
§- Hoe 3akimouerne ot 11.07.1950 r;

— neno Ne 31 «JTopsiiok ToslocoBaHMs IO BOIPOCAM, CBSI3aHHBIM C JOKJIAAaMH | Te-
TUIMAMH, OTHOCAIIUMUCS K Tepputopun KO0ro-3anannas Adpuka». Koncynsrarus-
Hoe 3akmoueHue ot 01.06.1956 r.;

— neno Ne 34 «O xomnanuu «HTepxaHaens» (BpeMEeHHbIe Mephl 3aluTh)». Pacmo-
psoxenue ot 24.10.1957 r;

— neno Ne 32 o mpaBe 1poxofa yepe3 Tepputopuio Nuanu (mpeaBapuTesibHbIEe BO3pa-
skeHus1). Pemenne ot 26.11.1957 r.; Pemenue (cymectso nena) ot 12.04.1960 .

Kopenxuit B.M. | KoxesHukos @.1.

— neno Ne 48 «O Cesepaom Kamepyney. Pemenue ot 02.12.1963 r;

— neno Ne 50 «O xomnanuu «bapcenoHa TPIKILH AT SHA Taydp JIUMHUTEN (TpezBa-
puTeNbHEIE Bo3pakeHUs)». Pemenne ot 24.07.1964 ;

— neno Ne 46 «O IOro-3amanHoit Agpuke (BTopas ¢aza)». Pemenne ot 18.07.1966 ;
— neno Ne 51 «O xoHTHHEHTAIEHOM 1enb(e CeBepHOTo Mopsi». Pemenue ot
20.02.1969 r.

— neno Ne 54, xacaromeecst onpotecroBanus ropucaukiuu Cosera MKAO (Muaus
nporus [Takucrana). Pemenne or 18.08.1972 r;

— neno Ne 62 «O KOHTHHEHTAIBHOM IIenbge Jreiickoro Mopst (Mephsl BpeMeHHOH
samuThl)». [locranoenenue ot 11.09.1976 r. Pemenne (ropucanknus cyna) ot
19.12.1978 r;

— neno Ne 63 «O xontuHeHTanbHOM Hienbge (Tynnc/JIuBuiickas Apabekas Ixama-
xupus)». Perienne (3asBiaeHre ManbThl 0 BCTyIuieHHH B aeno) ot 14.04.1981 r;

— neno Ne 66 «3asBnenue o nepecMorpe peuienus Ne 273 AnMunuctparusHoro Tpu-

— neno Ne 68 «O xoHTHHEHTaNBHOM HIenbde (JIuBuiickas Apadekas xamaxupust/
MarpTa) (3asiBieHue ¢ IPoch00ii 0 pa3pelieHnH BCTYUTD B 1€N0)». Pelienue ot

— nesto Ne 64 «O nunnoma-
THYECKOM ¥ KOHCYJIBCKOM
nepconane CILIIA B Terepaney.
Pemrenue ot 24.05.1980 r.;

— nerno Ne 65 «TonmkoBaHne
comamieHus mexay BO3 u
Erumnrom ot 25 mapra 1951 oy
KoncynsrarusHoe 3akimodeHne
o1 20.12.1980 1;

— nemno Ne 67 «O nenuMuATanuu
MOPCKOH IpaHulibl B pailoHe
3anuBa MOH (obOpa3osa-

HUe KaMmepbl)». Pemenue ot
20.01.1982 .

— neno Ne 86 «O mpoxone uepes bonpmoit benst (Punnsaaus/danus) (BpeMeHHbIE
— neno Ne 82, kacatoneecsi Apoutpasksoro cyna ot 31 utonst 1989 . (I'Bunes-bucay/
— neno Ne 91, xacaromeecst mpuMeHeHUst KOHBEHIINY TPy IPEeXKICHUS IPECTyILIe-

HUS TEeHOLIM/Ia ¥ Haka3aHus 3a Hero [bocHus u ['eprerosuna /fOrocnasus (CepOust u
Yepuoropus)] (BpemenHsle Mepsl). [locranosienus ot 08.04.1993 ., 13.09.1993 .

=

=

4]

]

3

E% oynama OOH». Koncynsrarusraoe 3axumodenue ot 20.07.1982 .;
21.03.1984 r.

< Mepsl)». [Tocranosnenue ot 29.07.1991 r;

as!

§ Ceneran). Pemenne ot 12.11.1991 r;

<

g

=

*B cootBercTBUH €0 CT. 57 Cratyra MC «KaskAbIi Cy[bsi UMEET MPAaBO BBHICKA3hIBATH 0CO00E MHEHHE, €CITH PEIICHHE B IIEJIOM WIIH
YaCTHYIHO HE BBIpakaeT ero mo3unuio». CommacHo 1. 2. cT. 74 Permamenta MC, «cypH MOTYT 3asiBHTh O HECOIIACHH M IIPEIOCTa-
BUTb OTACIbHOEC MHEHUE, BBICKA3bIBasl HECOIVIACUE ¢ MOTUBAMU PELICHUS WIK C caMUM perienuem» [11; 12].
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cioBamu:  «bynyun myGoko  yOexieH-
HBIM B IIPaBOTE CBOErO JieJa, PEIIMB He
npeHeOperarb HUKAKOH — BO3MOXKHOCTBIO
3aCBH/ICTENILCTBOBATh CBOKO IPEIAHHOCTh
MPUHLIMIIAM JPYXECKOTO COTPYIHUYECTBA
HAapoOJOB M MUPHOTO Pa3peIlICHUs CIIOPOB
MEXIy HHUMH, aJ0aHCKOE IpPaBHTEIBCTBO
TOTOBO, HECMOTpPS Ha HENPaBHIFHOCTH
JEeHCTBHH  OpUTAHCKOTO IIPaBHUTEIIBCTBA,
npencrars nepen Cymom» [8]. Cyx B peme-
HUM OT 25 MapTa 1948 1. Taroke ykasai, 4To
anbaHCKoe IPaBUTEIBCTBO J0OPOBOJIBLHO
npuHAIO fopucaukuio Cyna B MUCbME OT
2 mons 1947 . [8]. Ipu sTom AnbGanust
3asBIISUIa  CBOE pELINTENbHOE HECcora-
CcHe C TMOPSIKOM [EHCTBHH OpUTAHCKOrO
NPaBUTENBCTBA, TO €CTh HPOJODKANIA
HAcTaMBaTh Ha ()OPMaAJIBHOM OTCYTCTBUH
FOPUCIUKIMH, OIHAKO OYKBAIBHOE TOJKO-
BaHME CONEPXKAHMS 3asBICHHUS O3HAYAIO
npursTHe fopucaukimy Cyma Kak ratione
personae, Tak u ratione materiae. [TosTomy
MocJie TIMCBMEHHOW CTaJud  CITyIIAHHUS
B Cynie ObUIH IIPOIOJDKEHBI C YUETOM Hallu-
yust topucaukiuu Cyza M 1O IpeaMery
Cropa, M MO YYACTBYIOIIMM CTOPOHAM.
Opnako C.b. KpbuioB orpuman Hanuuue
npuMeHeHus npuHIuMna forum prorogatum
B nene o npomuBe Kopdy. Ero mosmips,
KaK OTMEYaeT COBPEMEHHBIH MOCKOBCKHUI
opucT-MexayHaponauk  I'yzeit  Creman
Buxkroposud, ocHoBaHa OonbIe HA IOJIH-
THYECKOW CTOpOHE JIeNa, YeM Ha IOpHIide-
ckoM conepxkanu [9]. Ot cebst m00aBmM,
YTO WHOW ITO3WIUKM HE MOIIO OBITh, €CIN
Y4eCTb, 4TO CTOpOHaMHU 110 Aty Obutn Coe-
nuHenHoe KoponesctBo BenukoOputanus
1 OJTHO 3 TOCYapCTB «HAPOIHOM IEMOKpa-
Tum» — Haponnast pecriyOnika AnGaHust.

B xonme 80-Xx romoB HM3MEHHUBIIASCS
TaKTHKA MapTHIHO-TOCYIAPCTBEHHOTO
pyxoBoactBa CCCP  oOycnoBmia u3Me-
HECHHS B MEXIYHApOIHOH IIONUTHKE, H,
B yactHOCTH, cymbsiMm MC OOH — mpen-
CTaBUTEISIM COBETCKOTO TOCYIapCTBa OBIIO
«TIO3BOJICHO» TIpeIUIaraTb BCEM TOCynap-
CTBaM IPU3HATH OOS3aTEIBHYIO FOPUCIHK-
o MC, 0coOGeHHO 110 BOIPOcaM TOJIKOBa-
HHS U NIPUMEHEHHUs JIOTOBOPOB I10 IpaBaM
yenoBeka. B ¢eppane 1989 . CCCP chsin
CBOM OTOBOPKH O HENPU3HAHUM 00s13aTelb-
HOU ropHUCAUKIMU MeXIyHapoIHOro cyna
OOH B OTHOLIEHUH IIECTH MEXTyHapO[-
HBIX COIVIAILICHUH B 00JIACTH IpaB YesIoBeKa:
ct. X KoHBeHIMY 0 mpeaynpekIeHuH Ipe-
CTYTUTCHUSI TEHOIW/IA M HAKa3aHWH 33 HETO
1948 ropa; cr. IX KoHBEeHIMM O ITOJIUTHYE-
CKHX TpaBax yKeHIWH; cT. 22 KonBeHmm o
60pbOe ¢ TOproBIei IFOIEMH U C SKCIITya-

Talyeldl NPOCTUTYIMU TPETHUMU JIMLIAMU;
cT. 22 MexXIyHapOoqHOM KOHBEHIMHU O JIHK-
BUJALMKA BcexX (opM pacoBOil AUCKPUMH-
Hauuu 1965 ropa; . 1 cr. 29 Konsenuuu o
JUKBUIALMN BCeX (OpPM JUCKPUMHUHAIIAK
B OTHOIICHUH xeHimH 1979 roma; m. 1.
c1. 30 KonBeHIMM NmpOTHB TBITOK U JIPY-
THX JKECTOKHX, OeCUETIOBEUHBIX WIM YHH-
JKAIOIINX JIOCTOMHCTBO BHJIOB OOpAIICHUS
" Hakazauus 1984 roma) [10]

Amnanu3 0CoOBIX MHEHHH, BKJIIOYast
3asBJCHUS O HECONIACHMH C MOTHBaMH
PEILICHHS WK C CAMHM PEelIeHHEeM, HHIH-
BUAyadbHbIX MHEeHUN uwiieHoB MC OOH —
npencrasureneit CCCP, no3Bonser KoH-
CTaTUPOBAaTh, YTO IMOCTYNIATHI COBETCKOI
MOKTPUHBI  MEXKIYHAPOJAHOTO  MpaBa
COBETCKHUMHU CYIbsIMH MeXayHapOoIHOTO
Cyna OOH peann3oBbIBaINCh Ha Ipak-
THKE, B YaCTHOCTH:

— yOexeHue o CyniecTBOBaHIH aHTa-
TOHHCTHYECKHX CHCTEM, COCTOSIINX W3
KalUTAIUCTHIECKUX W  COLUANCTHYe-
CKHUX TOCYIapcTB, OOYCIOBHIIO OCOOBIE
mHeHus 1o aenaMm NeNe 1, 8, 63, 68 [13];

— IIOCTYJIAThI O TOM, YTO «COI[HATTCTH-
YEeCKOe TOCYJapCTBO — OCOOBIH CYyOBEKT
MEXKIYHAPOJAHOTO TIpaBa, MPOBOIAIIUI
MOJIMTUKY, OCHOBAaHHYIO Ha UIESX HHTEp-
HAIMOHATHN3MA, AHTHKOJIOHHUAIN3MA,
3alUTBl MHPa», a TaKXKe «OTHOIICHHS
MEXIy TOCYIapCTBaMH COLHAINCTHYIE-
CKOTO COJIIPY>KECTBA CTPOSITCSI Ha OCHOBE
MIPYHIIMAIIA TIPOJIETAPCKOTO HWHTEPHAINO-
HaJIM3Ma, TPeAIoIaraonero OTCyTCTBUE
MIPOTUBOPEYHH, TECHOE COTPYIHHYECTBO
1 OpaTcKylo B3aWMOIIOMOIIIE) CTaJN Ujie-
OJIOTHYECKOM OCHOBOM OCOOBIX MHEHUit
mo aenam NeNe 10, 31, 32, 46, 48, 91 [12];

— «cyneOHBIE CpeacTBa  paspelle-
HUsI CIIOPOB NPHEMIIEMbI TOJBKO TOTJA,
KOI7la B COCTaB MEXIYyHapOIHBIX CY/OB,
MIOMHMO CyAell W3 KalUTaIUCTHYCCKUX
CTpaH, BXOIAT CyIbH W3 COLUAIHCTHYE-
CKUX TOCYAapCTB» — MOCTYJAT JOKTPHHEI,
oOycrnoBuBIIeH 0COObIE W MHIWBUIyalTb-
HbIe MHEHHS 110 fesiam NeNe 34, 50, 51, 62,
67 [13].

[pexne 4eM chopMyIHpOBaTh
BBIBOZIBI HAIIIETO MCCIIEIOBAHMS, IPUBEAEM
uurary w3 BbIcTymuieHust [Ipencenarenst
Mexnaynapoanoro cyna OOH cynpu ln
I3rorona (Shi Jiuyong) x 60-metuio MC
OOH, B koTOpO¥i 0603HAUCH BKJIaj] COBET-
CKUX IOPHUCTOB-MEKTyHApPOTHUKOB — HIIe-
HoB Cyna: «KpsinoB B coaBTopctse ¢ [lyp-
JIEHEeBCKUM CO3/1aJl TIEPBBIH y4eOHHK IT0
MmexayHapoaHoMy npaBy B CCCP. Ero mpe-
eMHHUK [OJyHCKMII aKTHMBHO Yy4acTBOBal

B IpolLiecce NMPHUHATHS pelLIeHui, paboras
Haz npoektoM CraryTta MexIyHapogHOoro
Cyna. M3-nox nepa KoxkeBHUKOBA BBIILIO
MHOro myOnukamuii B cdepe MexIyHa-
ponHo-nipaBoBoi  mpobneMaruku. Cynbst
Koperukuii ¢ 1961 o 1970 3acenan B Mex-
nyHapomaoM Cyme, ¢ 1967 3aHmMan moct
3amecturens [Ipencenaremns» [14, c. 4-9].

BeiBoabl. IIpoanamusupoBaB Hayd-
HYI0O M TPAKTHYECKYIO JesSTEeIbHOCTD
IOPHCTOB-MEXYHAPOTHUKOB  COBETCKOI
IIKOJIBI, ABTOP CTATbH YTBEPKIACT, YTO OHU
ObUIM 3aJIOXKHUKAMU KOMMYHHCTHYECKOH
UJICOJIOTHH U HATPABIISAIOIICH) TONTUTUKH
napTudHOrO  pykoBoacTBa  CoOBETCKOro
rocynapctsa. Poie MexxayHaponHoro cyaa
OOH u 3Ha4yeHUe ero pelieHui xapaxkre-
PH30BATNCH AEKBATHO HACOJIOTHIECKUM
ycranoBkaM. CoBeTCKasi Hayka MeXIyHa-
POIHOTO MpaBa MPH3HABAJIA, YTO OCHOBHASI
3agada Mexxaynapomroro cyna OOH kak
IaBHOTO  MEXIYHAapOJHOTO CyAeOHOTO
oprana — B pacCMOTPEHHH IOPUINYECKHX
CIIOPOB MEXJy TOCYNapcTBaMHu, a «IIpH-
coenre Cyny uWHBIX (yHKIMHA BemeT
K TOIPBIBy €ro aBTOPUTETa»; B CBOEH
nesatensHocTd Cyl IOJDKEH MCXOIMTh M3
OCHOBHBIX TPUHIIMIIOB MEXIYyHAPOIHOTO
npasa, MpU 3TOM OH HE JIOJDKEH HMETb
MPaBOTBOPYECKUX (YHKIMIA, MOITOMY He
CO3/1aeT CyIeOHbBIX MPEIEICHTOB.
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AHAJIN3 COBPEMEHHOI'O COCTOAHUA
HAYYHOM PA3PABOTAHHOCTH BOITPOCOB
YIOJIOBHOM OTBETCTBEHHOCTH
3A YI'PO3Y NWJINM HACUJIME
B OTHOIMIEHUUA )KYPHAJINCTA

Anna BOHJAPYYK,
COHNCKATEIh IOKTOPAHTYPHI M aCHHPAHTYPHI
HanmonanbHoi akagemMun BHyTPEHHHX JI€7T

AHHOTAIUA

IIpoanann3upoBaHbl aKTyalbHbBIE BOIPOCHI, CBI3aHHBIE C COCTOSIHUEM Hay4YHBIX HC-
CJIEZIOBAHUH YTOJIOBHOM OTBETCTBEHHOCTH 3a YIPO3Yy HJIH HACHIINE B OTHOLICHNH KypHa-
mucta. OcyliecTBieHa KiacCu(pUKauus HayYHbIX JOCTHKEHUI KaK OTEe4eCTBEHHBIX, TaK
1 3apyOeKHBIX YUEHBIX, ITOCBAIIEHHBIX BOIPOCAM HCCIIEOBAHHS OXPaHBI KYPHAIUCT-
CKOM JEATENBbHOCTH U ee pa3JesieHus Ha YeThipe Ooka. OnucaHbl HEKOTOPHIE aCTIEKTHI
Hay4YHBIX TPYJOB, HIMEIOIINX 3HAYECHHUE ISl U3yUEHUs IIPEIMETA HCCIIEN0BAHUS.

KiroueBble cjioBa: HaydHbIE MCCIENOBAHUSA, COCTOSHHE, Pa3pabOTKa, yroJOBHAs
OTBETCTBEHHOCTb, IPECTYIUIEHHE, YTPO3a, HACUINE, KYPHAIUCT.

ANALYSIS OF MODERN CONDITION OF SCIENTIFIC
DEVELOPMENT OF QUESTIONS OF CRIMINAL
RESPONSIBILITY FOR THREAT OR VIOLENCE

AGAINST A JOURNALIST

Anna BONDARCHUK,
Degree Applicant of Post-Doctoral and
Post-Graduate Study Unit of National Academy of Internal Affairs

SUMMARY
The actual issues related to the state of scientific research according to the criminal
responsibility for threat or violence against a journalist are analyzed. The classification
of scientific achievements of domestic and foreign scholars that are devoted to the
research issues of the protection of journalistic work and its regulation into four blocks
was made. Some aspects of scientific works, which played an important role in studying

the subject of research, are covered.

Key words: scientific research, state, development, criminal responsibility, crime,

threat, violence, journalist.

ITocranoBka npoodiaemsbl. [{ist Hate-
JKAIero MCCIe0BaHus JTI000ro Bompoca
HEOOXOAMMO TPOBECTH aHAIN3 TPEIBIAY-
MIUX HAayYHBIX paboT. DTO acT BO3MOXK-
HOCTh IIOCMOTPETh Ha yKa3aHHYIO IIpo-
OJeMaTHKy CKBO3b CIIEKTP COBPEMEHHBIX
JOKTPUHAIBHBIX B3IJISIOB, YTO MO3BOJIUT
Gonee OCHOBATENBHO IONOWTH K BbIHE-
CCHUIO 00OCHOBAHHBIX NPEIOKEHUH 1O
coBepIeHcTBOBaHUIO CT. 345-1 YK VYkpa-
UHBI U OyZneT CIyXuTh iarhopMoit s
JalNbHEHIINX HayYHbIX Pa3padoOTOK.

AHaIM3  TOCJIEIHHMX  HCCJIeN0Ba-
Hui. OTOETBHBIM  BOIPOCAaM  yTOJIOB-
HOH OTBETCTBEHHOCTH 3a HapyIICHHUE
cBOOOIBI ciOBa M MPO(ECCHOHATFHOM
NIeITeNTbHOCTH JKYPHAIUCTOB B YKpawHe

B JIOKTPUHE YTOJIOBHOTO TMpaBa yAENs-
JIOCh OMpe/eNeHHOe BHUMAaHUE B paboTax
Takux ydeHselx, kak: ILII. Amnpymko,
A.Il. baouauk, O.M. baunypka, f1.C. bec-
nanast, I1.C. bepsun, B.B. Boposuxosa,
P.B. Bepenia, C.I1. 'onoBarsrit, }O.B. T'opo-
neukuit, H.A. I'ytopoBa, A.A. XXKutHui,
n.A. 3UHYCHKO, P. Hmmmona,
10.B. Kapumosa, A.H. Kocrenxo, E.B. Kpa-
cunpHKKOBa, B.M. Kynpssues, C.A. Kynu-
xoBa, H.B. Kymaxosa, I'B. Jlazyruna,
A.H. JIutBunos, C.51. JIuxosa, H.1. Menb-
nuk, B.W. IlaBaukosckuii, FO.C. Ilecte-
pesa, B.M. Trotrormn, A.H. Xpamros,
I1L.B. Xpsimuackwid, A H. Smenko.
CocrosiHue wucciaenopanus. Bor-
POCHI, KOTOpBIE paccMaTpHUBAIN aBTOPHI
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B 9THX paboTax, ObUIN MOCBAIIECHbI HAyY-
HBIM HO3ULUAM TI0 UCCIIEIOBAHUIO IPU-
3HaKOB COCTaBa IMPECTYIUICHUS, MpPeryc-
motpenHoro ct. 171 YK VYkpaunsl. Uro
e KacaeTcsi HOpMbI 00 OTBETCTBEHHOCTH
3a yrpo3y WM HAacWiHe B OTHOIICHUH
KYPHAJIHCTa, B YKa3aHHBIX HCCIIEIOBa-
HUSIX OHH PACKPHITHI HE OBLIH.

VY4uThIBasl BEIIIEU3IOKECHHOE, Ueabio
u 3a0aueil cmamuu SBIACTCS UCCIIEA0Ba-
HHUE BOIPOCOB COBPEMEHHOTO COCTOSIHUS
Hay4yHOH pa3pabOTaHHOCTH YTOJIOBHOM
OTBETCTBEHHOCTH 3a YIpO3y WJIM HACHUIIUE
B OTHOIIGHMH XypHanucra. [TocKoibKy
MOXKHO KOHCTaTHpOBaTh, 4TO, HECMOTPS
Ha HaJIWYUE 3HAYMTEIBHOTO KOJIMYECTBA
Hay4HBIX PalOOT, MOCBSICHHBIX AHAIHU3Y
cBOOOABI cioBa M MpOdecCHOHANBHOM
JeITeIbHOCTH JKypPHAIHNCTOB, B OOJIBIINH-
CTBE M3 HUX NPHUBEICHHI OOIINE XapaKTe-
PUCTHKH OTAENBHBIX MPECTYIUICHUH 3TOi
chepsI WK pacKpHITEI BOIPOCH KBaJH (-
KaIl{ OTJEIBHBIX BU/IOB MPECTYTIICHHUH.

H3o0/kenne 0CHOBHOIO MaTepHasia.
OnHUM U3 Ba)XKHBIX aCIHEKTOB UL HCCIIe-
JIOBaHHUS YTOJOBHOWH OTBETCTBEHHOCTH
32 yrpo3y WJIM HacWiIWe€ B OTHOLICHUH
KypHaJIUCTa SBISIOTCS pabOTHl YYEHBIX,
MOCBSILIEHHBIE M3YYEHHIO HAyYHBIX acIIeK-
TOB ¥ IOPSIIKA 3aKOHOAATEIFHOTO ypery-
JIMPOBAHMS YKa3aHHOH JIESITEIFHOCTH.

Bce mHayuHple JOCTIDKEHHSI KaK OTe-
YECTBEHHBIX, TaK 3apyOeKHBIX YUYEHBIX,
MOCBSIIIIEHHBIE  BONPOCAM  MCCIICIOBAHUS
OXpaHBl KYypPHAINCTCKOH JIeITeTEHOCTH
U ee pPEerylMpoBaHHSA, MOXHO YCJIOBHO
pa3zenuTh Ha CleAyrolme OJIOKH Hccle-
JIOBaHMi: 1) yrooBHas OTBETCTBEHHOCTb
3a TPensATCTBOBAaHHE 3aKOHHOW mpodec-
CHOHAJIBHOM JICATENIbHOCTH JKYpPHAJIMCTOB;
2)  KpUMHHOJIOTHYECKHE, KPUMUHAJH-
CTUYECKHE M YTOJIOBHO-TIPOIIECCYaIbHBIE
ACIEKTHI TPOTHBOACHCTBUSI MPEISATCTBUSIM
3aKOHHOW TIPOECCHOHATIBHON JeATEIHHO-
CTH JKYpHAINCTOB; 3) 3aKOHHas Tpodec-
CHOHAJIbHAS JESTENHHOCTD JKYPHAJIHCTOB,
KOTOpasi WCClleZloBaack B paMKax Yro-
JIOBHO-TIPAaBOBBIX ¥ KPUMHHOJIOTHYECKUX
OCHOB yI'po3bl YOUHCTBOM, YHHUTOXKEHHEM
WM TOBPEKIEHUEM HMMYIIECTBa, HPECTy-
IUICHUI TPOTUB M30MPAaTEIbHBIX, TPYJOBBIX
U JIPyruX JUYHBIX TIPaB ¥ CBOOOJ YeIOBeKa
U TpaXJaHWHA; 4) CYIIHOCTh U IPABOBOE
PEryINpOBaHUE >KYPHAIUCTCKON HEsTelb-
HOCTH B YKpamHE W WCHOJB30BAHUS HX
B KaUeCTBE CPEICTBA YIIPABICHIECKOTO BO3-
JICHCTBUSL.

PaccMoTprM KaKOpIi W3 yKa3aHHBIX
0JIOKOB.

1. Hccnedosanue yeonognoi omeem-
cmeeHHOCMU — 3a  NPenAmcmeosaHue
3aKOHHOU NPOGheccUuoHaNbHOU Oesmens-
Hocmu ccypHanucmos. K stoit rpymme
HAay4YHBIX  Pa3paboOTOK  IpPUHAAJIEKAT
paboter ykpaumnckux yuensix S1.C. bBec-
najoi «YronoBHash OTBETCTBEHHOCThb 3a
BOCTIPETIITCTBOBAHME ~ 3aKOHHOH  IIpo-
(eccHoHaNBHONW JEATENBHOCTH JKypHa-
muctoB» (2011 1.); B.W. IlaBnukoBcKoro
«YTOJIOBHO-TIPaBOBOE obecrnieueHne
cBOOOIBI ClI0BA M TNPOQECcCHOHAIBHON
nesiTenbHOCTH KypHanmctoBy (2017 r);
K.M. bypsik «IIpectynnenus npoTuB mpo-
(eccHOHANBHOI JeATEeNbHOCTH JKypHa-
JIMCTOB B YKpauHE: yroJOBHO-NIPaBOBOE
U KPUMHHOJIOTHYECKOE HCCIIEIOBAaHHE)
(2018 r); Tpymsl 3apyOeXKHBIX YUEHBIX:
E.B. KpacuisaukoBa «BocnpensrcTso-
BaHME 3aKOHHOW mpodeccHoHaIbHOI
TIesITeNbHOCTH )KypHanucToB (cT. 144 YK
P®): Bonpochl 3aKOHOATEIILHON TEXHUKH
n nuddepeHnnanuil OTBETCTBEHHOCTID)
(2007 1.); A.P. TalitnyTnuHOBa «YTOJIOB-
Hasi OTBETCTBEHHOCTH 3a MOCATaTEILCTBO
Ha CcBOOOJY MaccoBOW HMHGpOPMAIN
(2007 ).

Hexotopsie
OTBETCTBEHHOCTH 32
HHE  3aKOHHOH  NpodecCHOHAIBHOM
JIeSITETbHOCTH JKYPHAJINCTOB pac-
KPBITBIL M B JPYyTUX HAyYHBIX TpyHax
OTEUECTBEHHBIX M 3apyOeXHBIX yde-
weix: I1.C. bBep3una, JLE. Bacunnka,
PB. Bepemwn, /J.P. TaiinyrnuHoBa,
N.C. 3aau, P.JI. Mmmmosoii, F0.B. Kapu-
moBo#, A.H. Kocrenka, E.B. Kpacunbnu-
xoBo#, [.H. Kpacnoctyn, B.A. MopkBuHa,
B.A. HoBukoBa, E.A. IlucbMmeHckwuii,
AXO. TIlorocoa, II.C. Pu3sanenka,
B.B. [Ia6mucroro, A.A. Illenecra.
W xoTs mepedncieHHbIE BBIIE PaOOTHI
HETIOCPEICTBEHHO HE KacaloTcsi mpooire-
MaTUK{ YTOJOBHOH OTBETCTBEHHOCTH 3a
YTpo3y WM HACHWJIME B OTHOLICHUH XKYp-

aCHeKTBhl  YTOJIOBHOU

MpEnATCTBOBA-

HAJIICTa, OJHAKO OT/AEJIbHbIE MOJIOXKe-
HHS MCCIICJIOBAHUS U PACKPBITHIE B HUX
aCIeKThl MMEIOT 3HA4YeHHe JyIsl H3ydae-
MOT'0 HaMH yTOJIOBHO-IIPABOBOTO 3aIIpeTa.

Tak, ocoboe BHMMaHHME B HCCIIEIO-
Bannu S.C. Becnanoit Obuio ymeneHo
BOIPOCAM COCTOSIHHS YTOJIOBHO-IIPaBOBOM
OXpaHbl MPO(ECCHOHABHOIN /e TeIbHO-
CTH XYpPHAJIHNCTOB B YKpauHe. A HEKOTO-
pBIe TIONOXKEHHS HCIONB30BAINCH HAMH
UTSL XapaKTEPUCTHKH YTOIOBHO-TIPABOBOTO
3ampera yrpo3sl WIM HACHINS B OTHOIIIE-
HUH KYPHAJIHCTA, TIPH OTIPEIEIICHUH ITOHS-
THS «IPECTYIUICHHE IIPOTHUB HpodeccH-

OHAJIPHOM JEATENBbHOCTH >KypPHAJIUCTOB)
KaK MEXANUCLUIIIMHAPHON KaTeropHuu Impe-
CTYTIHBIX JSSIHUI, MOCATAIOIUX HA XKU3HB,
37I0pOBbE U UMYIIECTBEHHBIE IpaBa XKyp-
HAaJINCTA, OXPAHsAEMBbIE 3aKOHOM 00 YTOJIOB-
HOM OTBETCTBEHHOCTH 3a IOCATATENBCTBO
Ha IIGHHOCTH OJM3KUX POJICTBEHHUKOB
JKYPHAJIUCTOB B CBSI3U C OCYIIECTBICHHEM
UMHU  TIPO(ECCHOHANBHON JEATEIbHOCTH
[1]. YnomsanyTas pabora uMerna 3HauYCHHE
IPH UCCJICIOBAaHUH OTIEIBHBIX BOIIPOCOB
KBaJM(HUKALUK NPECTYIUICHUS, IPETyCMO-
TpeHHoro cT. 345-1 YK VYkpauna. Otnens-
HBIE TIOJIOKEHUSI YKa3aHHOTO HCCIEI0Ba-
HUS CTaJIU MIPEIMETOM AUCKYCCHUH.

B cBoro ouepenp, mpH HcclenoBa-
Hun B.M. TlaBIMKOBCKHM  YTOJIOBHO-
paBoBOro obecredeHus CBOOObI CI0Ba
U 1poeCCHOHATIBHON  JeATEeIbHOCTH
JKYPHAJIHCTOB OBIT IIPEIUIOXKEH HEIBIH P
MHHOBALMOHHBIX MTOJIOKCHUH U BHIBOJIOB,
MPOaHAJIU3UPOBAHO DPa3BUTHE 3aKOHOJA-
TEJILCTBA 110 YTOJIOBHO-IIPABOBOH 3allUTe
cBOOOIBI CJI0BA U TNPOQECCHOHAIBHON
JIESITENBHOCTH JKypHAIIUCTOB B YKpaHHE.
OmnpeneneHo MOHATHE U UCCIENOBaH
[IPaBOBOM CTaTyC *YPHAJIUCTOB B HallU-
OHAJbHOM 3aKOHOMATENbCTBE U MEXIY-
HapOIHO-NIPAaBOBBIX  JOKyMeHTax. Ha
OCHOBE aHalIM3a MPAKTUKH MpUMEHe-
HUSI HOPM YTOJIOBHOTO 3aKOHA B YaCTH
3aIUTH IPO(ECCHOHATIBHOH JesTebHO-
ctu KypHanuctoB B.U. IlaBnukoBckuit
npeJylaraeT ONTHMHU3HPOBATh OCHOBHBIE
IyTH €r0 NMPUMEHEHUS! U COBEPIICHCTBO-
BaHus [9].

B nccnenoBanusax K.M. Bypsik 6putn

OCBEILEHbl  KAaTErOPUU  <OKYPHAIHCT»,
«rpodeccronanbHas JeATeIbHOCTD
JKYPHAJIMCTOB» B Y3KOM M IIMPOKOM

cmbicine. CreayeT OTMETHTh IO3MIHIO
aBTOpa OTHOCUTEIBHO HCKIIIOUCHHS W3
9. 2 ct. 163 YK VYkpauna Taxoro KBajiu-
(ummpyromero mnpu3HaKa, Kak COBEp-
IMIEHHe MPECTYIHOIO0 MOCAraTeabCcTBa
B OTHOILIECHHHM KypHanucra. [Totomy 4ro
MpEeIMETOM 3TOr0 MPECTYIUICHUS SIBIIS-
I0TCA YacTHBIC CBEJICHUS, IepelaHHbIe
WIM TepefaBaeMble TIpaXJaHaMH 10
Mepercke MM C MOMOIIbIO TeneoH-
HBIX Pa3roBOpoB M T.I. B cBoo ouepenp,
HE3aKOHHOE O3HAKOMIIEHHE CO CIyKeO-
HOU KOppecCHOHCHIHeH, Tene()OHHBIMH
pasroBopamu, TenerpagHbIMU U IPyTHMHU
COOOIIEHISIMU JKYPHAIUCTa ¥ UX pas3liia-
HIEHHE TPU HAJTUYIUHU YIS 3TOrO OCHOBA-
HUM JTOJDKHBI KBAIH(HUIHMPOBATECS KaK
HpENATCTBHE TNPOQECcCHOHAIBHON Jes-
TenpHOCTH KypHanmucta (4. 1 c. 171 VK



Vkpauna) [2, c. 5]. Takxke B uccienona-
HHUM OIPEAENICH IPAaBOBOW CTATyC Xyp-
HaJIMCTa, YCJIOBHS, KOIJa OH BBICTyIaeT
B Ka4eCTBE MIOTEPIICBIIETO B TEX CIIy4asXx,
KOIZia IeHCTBUSI BUHOBHOTO JIOJDKHBI KBa-
mupunmposarsca mo cr. 171 VK Vkpa-
WHa, WIH JPYTHX COCTaBaxX, B KOTOPBIX
OJJHAM U3 HENOCPEICTBEHHBIX OOBEKTOB
BEICTYIIA€T 3aKOHHas MpoQecCHOHATb-
Hasl IeSITebHOCTD JKYPHAIUCTOB. TO eCTh
KYPHAIINCT, KOTOPBIA 3aKIIOYHI TPYHO-
BOW JIOrOBOP CO CPEACTBAMHM MacCOBOM
uHpopManuy, TenepaauoopraHu3anyei,
MH()OPMALIMOHHBIM areHTCTBOM M BBIIIOJI-
HSET CBOU 3aKOHHBIE IPO(EeCCHOHAIBHbIE
00513aHHOCTH Ha OCHOBAaHHMH 3TOTO JIOTO-
BOpa, Ul BBINOJHEHUS 3ajad, CTOSILINX
mepes; COOTBETCTBYIOUINM  CYOBEKTOM
WHPOPMAIIMOHHON JESITeTHbHOCTH, JeH-
CTBYET C IIEJBI0 IPEAOCTaBICHUS HHPOP-
MAaIMOHHBIX yCIyT [2, ¢. 5].

Taxoke BayKHBIM acCIIEKTOM ISl HCCIIe-
JTOBaHMUS SIBIISIETCS TO, YTO B CBOeH pabore
«BocnpensrcTBoBaHue 3aKOHHOW Ipo-
(heccuOHAIBbHOM 1EATEILHOCTH Ky PHAIIU-
ctoB (cT. 144 YK P®): Bonpockl 3aKkoHO-
JaTeIbHOW TEXHUKH U IU(epeHInanumn
oteerctBeHHOCTH» (2007 1) A.B. Kpa-
CHJIBHUKOBA 000CHOBasa HEOOXOAUMOCTD
NpOBENCHUST YHU(HKALWK, CTaHIAPTH-
3a0MU TOHATHH; B YaCTHOCTH, IPEIJIO-
JKeHO C(OPMYNIHpOBaTh OOIee MOHITHE
«rpenisiTcTBOBaHUe». [lox mpensaTcTBreM,
mo ee yOeXIECHHWIO, ClIeyeT MOHUMATh
HampaBJIeHHOE  Ha  BMENIATEILCTBO
B JAEATENBHOCTb JIMLA WM TPYIIIBI JIULL
MPOTHBOIIPABHOE IOBEICHUE BHHOBHOTO
C IIEeNbI0 3aCTaBUTh COBEPLINTH WM HE
JIOIYCTUTh COBEPILIEHUS OMNpPEIeTeHHBIX
neicTBuii (0e30eiCTBHsI) C UX CTOPOHBI
[7]. YkazaHHbIe MONOXKEHUS HAMH OBUIH
UCIIONB30BaHbl NPH HMCCIIEOBAaHUM KBa-
MUQUKALMA YTPO3bI WK HACUIIUSL B OTHO-
IIEHUH XKypHAIUCTA.

BaxHpIMH ~ acmekramu,  KOTOpBIE
MMeTH 3HaueHHe /IS MpeaMeTa HaIlero
WCCIIEIOBAHMS, CTAJld ABTOPCKHE IIpen-
noxenus J.P. TafinytauHoBa, Kacaro-
[muecs 3aKOHOAATENBHOIO 3aKpeIIeHHs

OomnpesiesieHus IOHATUS  («OKYPHAJHCT»
B TakoM Buze: <«OKypHamuct — muuo,
3aHUMAaroIIeeCst penaKkTupOBaHHUEM,

co3jaHueM, cOOpPOM HIM IOATOTOBKOH
COOOLIEHUH ¥ MaTepUasloB A HOArOTO-
BUTEIS MyOIMYHON MHPOPMALMH 110 CO0-
CTBEHHO MHUIIMATUBE WII HA OCHOBAHUU
JIOrOBOpa C MOATOTOBUTENEM HIIH IO €ro
nopy4eHuo» [3]. A Taxke B3NIA/ABI Ha TO,
YTO IPH ONpe/eTIeHNH 3aKOHHOMH rpodec-

CHOHAJIbHOM JIeSITEIIbHOCTH )KyPHAIUCTOB
MOJKHO MHCIIOJIb30BaTh KPUTEPUH, BbIpa-
OoraHHble mpakTUKON  EBpomeiickoro
Cyla 10 IpaBaM YeJOBeKa OTHOCHUTEIBHO
cT. 10 EBpomelickoii KOHBEHIIUH O 3aIUTE
MIpaB YelI0OBeKa U OCHOBHBIX cBOOON [3].

2. Hccnedosanus, nocesauenuvie Kpu-
MUHONO2UHECKUM, KDUMUHATUCTIUYECKUM
U Y20N08HO-NPOYECCYANbHbIM ACHEKMAM
npomueooeticmeus. NPenamcmeuio 3aKOH-
HOU npogeccuonanvholl OesmenbHOCmu
aocypHanucmos. K 3Toil rpynme Hayy-
HBIX pa3pabOTOK IPHUHAUICKUT padoTa
ykpauHckoid yueHod U.C. 3asn «Ilpe-
JOTBpAIEHHE MPENATCTBUS 3aKOHHOM
npo(eCCHOHATBHON JEeATeIbHOCTH XKYp-
HanucToB B Ykpaute» (2014 1) u paboTsl
3apyOexxusix ydeHbix A.I. ToprieHkoBa
«BUKTHUMONIOTHYEeCKUN acClIEKT Ipexynpe-
JUTEIBHOTO BO3/EHCTBUS Ha MPECTYII-
HOCTb B chepe MaccoBOil MHPOpPMALHNY
(19991.); A.H. Tromenuesa «Opranusanu-
OHHO-IPABOBBIC M TAKTHYCCKHE BOMPOCHI
UCIIONB30BAaHUS  CPEACTB  MaccOBOM
UH(OPMALUK IPU PacClIeJOBAHUH U MIPO-
¢unaktuke mnpecrymieHuid» (2000 1.);
10.U. Tonono6oBoit «Cpencrsa MaccoBoit
UH(OPMALIUK U IPECTYIHOCTh: KPUMHUHO-
nmoruueckuid acekt» (2002 r.); P.b. Tep-
HOBckoro «PacciemoBaHue NpensTCTBO-
BaHHE 3aKOHHOW MPO(HECCHOHATBHOM
JesITeNbHOCTH KypHanmucToB» (2003 r);
A.A. Marnonsr «PaccrenoBanue npemsT-
CTBOBaHHE 3aKOHHOH NpodeccHoHaIbHON
JeATeIIbHOCTH XKypHanucToBy (2015 ).

Hexotopsle acriekTbl yroioBHOH OTBET-
CTBEHHOCTH 3a IPEIATCTBOBAHHE 3aKOHHON
NpO(eCCHOHANIBHON  JIESTENIBHOCTH  XKYyp-
HAJIUCTOB PACKPBITHI U B APYTUX HAYYHBIX
paboTax OTEYECTBEHHBIX M 3apyOeIKHBIX
yuensix: JI.A. Bano6anosoii, A.B. Boiiko,
PJI. TassyrmunaoBoit, P.JI. Wmmmooit
U JIPYTUX Y4YEHbIX. B yKa3aHHBIX Hay4YHBIX
TPyJax paccMaTpHUBaJIUCh BOIPOCHI KBAJIK-
(UKankK TPECTYIUICHUH, COBEPIIAEMBIX
B OTHOILCHUH KYPHAJMCTOB U CBSI3aHHBIC
C UX TPOQeCCHOHATILHON NEeSTEeNbHOCTHIO,
CrIocoObl  COBEPLICHUS YKa3aHHBIX IIpe-
CTYIUICHHI, a TaKkxkKe 3TH paboThI coziepxar
JIpyrue BaKHbIE CBE/ICHHS YrOJOBHO-TIPa-
BOBOTO XapakTepa.

N.C. 3asu, kpoMe KpUMHHOJIOTHYE-
CKHMX acHeKTOB, B CBOEM JMCCEPTallMOH-
HOM HCCJIEJOBaHMU pacKpblla IMO3UIIHH,
CTaBIINE OCHOBOM JUISl PACKPBITUS HEKO-
TOPBIX DJIEMEHTOB M IPH3HAKOB COCTaBa
Yrpo3bl WM HACHIIHS B OTHOLLICHUH XKYp-
HaymcTa. B wacTHOoCcTH, 3TO KacaeTcs
OTIPEIIeTICHNs] CaMOr0 MOTEPIEBIIETO —

IANUARIE 2019

JKYPHAJIMCTA, TOHUMAHUsl 3aKOHHOH 1po-
(eccHOHANBHOI e TEIHOCTH JKYPHAITH-
ctoB. CpezcTBa MaccoBod HH(popManu,
o ee yOeXICHUIO, SBIAIOTCS ONHUM M3
OCHOBHBIX HMHCTPYMEHTOB COLIMAJIBEHOTO
peryaupoBaHusi, OHH  (OPMYIUPYIOT
OIIpEIeTICHHOE OOIIECTBEHHOE MHEHHE,
MTOBEICHUE M3BECTHBIX JIMIHOCTEH, COIN-
aNbHBIX TPYNI W, B pe3ylbTare, BCETO
obmecrna [6, c. 18-19; 2, c. 15].

B wuccnenoBanun A.I. TopieHkosa,
KpOME MCCIICZIOBAHUS KPUMHHOJIOTO-BHK-
THUMOJIOTMYECKHX COCTaBIAIONIMX (YHK-
LIMOHUPOBAHMUS CPEJICTB MacCoBOW MH(OP-
MalMH, TAKKe YIeNii1a BHHMaHUE OHATHH-
HOMY arrapary yrojloBHOTO IpaBa, B 4acT-
HOCTH ONPE/IETICHUIO KaTerOpHU «CPesicTBa
MaccoBOi MH(OPMALIMHK B OTHOIICHHH HEO-
MIPEeIeTIEHHOTO KPyTa JINID), BKIIOYAIOIIETO
B ce0st JIIo0BIe CPEICTBA PACIPOCTPAHEHHUS
nHpopMa Ha WHAWBHAYAIN3HPOBAH-
HBIX asipecaroB. MimeeT MecTo npuBeneHne
B COOTBETCTBHE C TOHSATHEM OOILIECTBEH-
HOM ONAcHOCTM COBEPLICHHOTO JIESHUS
HAaKa3yeMOCTH 3a €r0 COBEpLICHHE IyTeM
nononuenus cr. 137 YK PO (HapymieHue
HENPUKOCHOBEHHOCTH YAacTHOH JKU3HM),
ct. 282 YK P® (B030yK/IeHNE HAIIMOHANb-
HOMU, pacoBO WJIM PETIMTHO3HOW BPAXKIIbI)
OT/IETHbHBIMH JaCTSIMH, KOTOPBIE TIPETyCMa-
TPHBAIOT B Kau€CTBE KBAJIM(UIMPYIOIIETO
npu3HaKa «wucnons3oBanue CMUy», xak
9T0 Tpemycmorpeno 4. 2 cr. 280 YK PO
(TryOIYHBIE TIPU3BIBEI K HACHIBCTBEHHOMY
HM3MEHEHHIO KOHCTUTYIIHOHHOTO cTposi Poc-
cuiickoii Oeneparmn), 4. 2 ct. 354 YK PO
(yOnu4HbBIe TPU3BIBBI K Pa3BA3bIBAHHIO
arpeccHBHOI BoOMHBI), a cT. 129 YK P®
(xnesera), ct. 130 YK PO (ockopOnenue)
YKa3aHHBIA TNPHU3HAK IIpeaycMaTphBaeT
B Ka4eCTBE 0CO0Or0 KBATU(HUIMPYIOIIETO
npusHaka [5].

B cBoeit pabore A.H. Tromenues,
KpOME XapaKTEpPHCTHKH IPOIECcCyalb-
HOW POJIM CPEeNCTB MaccoBOM HMH(popMa-
OUM B PAacClIeIOBaHUM MPECTYIUICHHH,
TaKkXKe yTBEPXKIAeT, YTO CpeAcTBa Mac-
COBOI MH(pOPMALMK — MOIIHOE CPEJCTBO
BO3JCHCTBUS Ha CO3HAHHUE JIIONEH; OHU
(OPMHPYIOT y HUX IOJIOKUTEIbHBIH CTe-
PEOTHUIl 3aKOHOIOCIYIIHOTO ITOBEACHHMS,
CTpEeMJICHHE K COOJIIONCHUIO HOPM IpaBa
U yBaskeHHIo 3akoHa [11]. Kpome corpyn-
HUYECTBA CO CPEACTBAMU MAaccOBOIl
nH(OpPMAIMU B PACKPBITHU U pacciieo-
BaHHM, €e CyOBEKTH M UX IEATelIEHOCTh
TpeOYIOT YrOJIOBHO-TIPAaBOBOW OXPAHBI.

10.1. Tomono6oBa B cBOEM HCCIIENO-
BaHHH CPEJCTBA MaccOBO MH(opMannu
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paccMaTpuBacT B IHIMPOKOM IOHUMAaHHUU
(c y4etoM HHTEpPHET-PECYpCOB, KOTO-
pble HE 3aperuCTPUPOBAHBI KAK CPEICTBA
MaccoBOH MH(OPMaLUH, HO paclpocTpa-
HSIOT MacCoBYH0 HMH(OpMaIuIo (TEKCTO-
BbIC U ayJHOBHM3YyaJIbHbIC MPOU3BEICHHS
XyIO)KECTBEHHOTO TBOPYECTBa) M MOTYT
BIUATH Ha BOJIO M CO3HaHUe jrozeit). [1o
XapakTepy TaKoe BO3JCHUCTBUE IEIHUTCS
Ha OTpHUIATENbHOe (KPUMHUHOTCHHOE)
U TOJNIOXHUTENbHOE  (IpoduiIaKTHye-
ckoe) [5]. UccrnenoBanue aBropa B 4acTu
H3y4eHHs BOIPOCOB 3aKOHOIATENbCTBA,
PEryIHUpYIOLIEro JesTeNbHOCTh CPENCTB
MaccoBod uH(opManuu, Oymer HMeTh
3HaYEHHE NpH H3Yy4YEHUH 3apyOeKHOro
OIBbITA YTOJOBHOW OTBETCTBEHHOCTH 3a
yrpo3y WIH HACHJIKME B OTHOIICHUH XKYp-
HaJIKCTA.

Pb. TepHoBckuii mpenocraBui yro-
JIOBHO-TIPABOBYIO XapaKTEPHCTUKY TIPEIIST-
CTBOBAaHUsI 3aKOHHOH Npo()eCcCHOHAIBHON
JeTEIILHOCTH JKYpHAITKCTOB. VMeer 3Ha-
YeHue Ui YDIyOJICHHOrO aHayik3a Ipel-
MEeTa Halllero MCCIIEOBAHUSA U aBTOPCKOE
OIpEIeNICHHE  TMOHATHH  («OKypHAIHCTY,
«npodeccoHanbHas IEATENBHOCTb JKYP-
HAJIMCTa», «CPEJCTBAa MaccoBOi uHpopma-
UW». ABTOpPOM TIpEAJaraeTcs yperyiu-
poBaTh JEATEIBHOCTh CPEACTB MacCOBOM
uHpopMaLH B ceTH VIHTEpHET, yYnTHIBAS,
YTO JaHHBIC OOIIECTBEHHbIC OTHOLICHUS
HE OXBAYCHBI 3aKOHOMATEIBCTBOM O CPEll-
cTBax MaccoBoil mHQopmanuu. C Ielbro
yHU(DHUKALMH TEPMUHOJIOTHH OHATHHHOTO
anmapara aBTOpOM IIpeularacTcs BHECTH
N3MEHEHHS B COOTBETCTBYIOIIME 3aKOHBI
U HOPMAaTHBHO-TIPaBOBble akThl. Otcrau-
BAIOTCS O3ULIUH, B COOTBETCTBHH C KOTO-
PBIMH B 3aKOHE JIOJDKHBI OBITH YETKO periia-
MEHTHPOBaHbl PEKBHU3UTBHI W CBEICHMS,
yKa3aHHbIC B YOCTOBEPEHUH KYPHAIUCTA.
O00CHOBBIBaeTCS HEOOXOAUMOCTD BKITFOUE-
HHS JKYPHAIIHCTA B TIEpeYeHb JIULI, 00Najia-
FOIIMX MMMYHHUTETOM TI0 YTOJIOBHBIM IPO-
W3BOJICTBAM OIPE/CIICHHON KATErOpUH ISt
obecrieueHust HeYKOCHHUTEIEHOTO CoOImoze-
HUS TIpaBUJ1 00palleH s ¢ KOH(GUICHINAb-
Ho¥ nHpopMmanueil. HTepecHa aBropckast
MO3UIMSA O TOM, YTO TPEMATCTBOBAHUE
3aKOHHOH TMPOQECCHOHANBHOH JIesTeNb-
HOCTH JKYPHAIMCTOB CO CTOPOHBI JIMLI,
HAJICNICHHBIX TOCYJIAPCTBEHHOW BIIACTBIO
U IIUPOKUMH IOJHOMOYMSAMH (HAIpu-
Mep, JIUL, 3aHUMAFOIINX TOCY/IaPCTBCHHBIC
JIOJDKHOCTH), UMEET Topasno Oojee BhICO-
KyIO CTEleHb OOLIECTBEHHOH OMacHOCTH,
YeM TaKoe JKE MPEISTCTBOBAHUE CO CTO-
POHBI psAIoBOTO rpakianuHa [10].

IMonoGHble mo3uIMU  MOAZIEpXkKaja
B cBoeM wuccienosannu A.A. Manona
(«PaccnenoBanue HPETsTCTBOBAHUS
3aKOHHOM MPOQECCHOHANBHON JesaTelb-
HOCTH XypHaucToB» (2015 ) [8]).

3. Hccrnedosarnus, 8 Komopulx 3aKOH-
Has npogheccuoHanbHas 0esmenbHOCb
JICYPHANUCIOE PACCMAMPUBANACH 6 PAM-
Kax y20106HO-NPABOBLIX U KPUMUHONOU-
YecKUx OCHO8 y2po3bl YOULICMBOM, YHUY-
MooiceHueM UIU NOPeXtCOeHUeM UMylye-
CcmMea, yeposvl Ul HACUTUSL 8 OMHOUEHUY
COMPYOHUKO8 npagooXpaHUMenbHbIX
0p2aHos, npecmynjieHuil npomue uzou-
DPAMENbHBIX, MPYOOBbIX U OPYeUX JUYHBIX
npas u c6o0b00 uenoseKka u paxiCOaHuHA.
K »aT0#t rpymme HaydHBIX pa3paboOTOK
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b.H Ilantenees — «B3aumoneiictBue opra-
HOB POCCHHCKOH IIPOKypaTypsl ¢ oOle-
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3aKOHOJATENbHBIE KOJUIM3WH, IIPOOEITHI
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KOPPYIIIHIMOHHBIE ITPABOHAPYIIEHUA:
COAEPXKXAHUE, OBPBEKTBI U CYBBEKTbI

Amnppeii BOPOBHK,
KaHJUAT IOPUAUYECKUX HayK,
JIOLIEHT Kadepbl YroJI0BHOTO IIpaBa M NPaBOCYAUS
Mex1yHapoIHOTO 9KOHOMUKO-TYyMaHUTAPHOTO YHUBEPCUTETA
nMmeHn akagemuka Cremana JleMbsHIyKa

AHHOTAIUSA

B crarbe ocyiiecTBIEH aHAIN3 3aKOHOJATENbHBIX aKTOB, OTHOCSILMXCS K BOIIPOCaM
IO MIPeAYTIPEXACHHUIO KOPPYNLUK B YkpanHe. OnpeeneHo cofepkaHue MpaBoOTHOLIE-
HHI, BOSHUKAIOIHX B CBA3U C COBEPILICHNEM KOPPYILIMOHHBIX ACSHUIL, a TaKKe OCHOBa-
HHE JUI IPUBJICUCHUS BUHOBHBIX JIMI] K PA3JIMYHBIM BU/IaM IOPUINYECKOH OTBETCTBEH-
HocTH. Kpome Toro, ycTaHOBIEHBI 00BEKTHI KOPPYIIIMOHHOH 1ESITeIbHOCTH M OCYILECT-
BJICHA UX KJIacCHU(UKALUs M0 Pa3INYHBIM KPUTEPHsAM (110 cdepe rocyaapcTBEHHOW U
00ILECTBEHHOI IEATENBHOCTH; IPEAMETY KOPPYIINH; OOEKTHBHON CTOPOHE U T. I1.).

Takoil mogxon an BOSMOKHOCTb ONPEAENUTH T€ HAIPaBJICHUs, KOTOpPbIE MOJIe-
&KaT 0cOOOMY BHHUMaHHIO CO CTOPOHBI CyOBEKTOB HPEIYNPEKICHUS KOPPYIILIUH, a TaK-
e BO)XHBIC C TOYKH 3PEHUS KOPPYNIIMOHHOIO pHCcKa (IOTEHIMAIBHOTO U PEaJbHOIO).
Bonee Toro, npousBenéHHas Kiaccupukaiys oObEeKTOB UMEET U MPAKTHYECKOe 3Have-
HHE, TaK KaK MO3BOJISET ONpPEACIUTh COLMAIBLHO-NIPABOBBIC BO3MOXKHOCTH CYOBEKTOB
Py IPEKICHNSA KOPPYIIMU B COBPEMEHHBIX YCIOBHUAX YKPAUHBI,  TAKKe IOTEHIHAI
KOHKPETHO B3TOT0 CyObEeKTa B CHCTEME OOIIECOIMaIbHOTO, CIIEIHAIbHO-KPUMUHOIIO-
TMYECKOT0 M MHAWBHIYaIbHOTO MPEYNPEKICHUS JAHHOTO BUAA MIPECTYITHOCTH.

Oco0oe BHHMaHUE TIPU 3TOM YAEIEHO TeM CyObeKTaM HpeaylpequTeNbHON es-
TEeJIbHOCTH, KOTOPbIe B YKpanHe ClielUaabHO 00pa3oBaHbl AJst O0pbOBI ¢ KOppyMLueit
(HarponanbHOE areHTCTBO 110 MPeAyIPEeKACHUIO Koppyimy; HarronanbsHoe 610po mo
KOPPYIILHHU H Jp.).

Hcxopst U3 pe3yssTaToB IPOU3BEIEHHOTO aHANIN3a, B CTaThe pa3pabOTaHbl HAYYHO 000-
CHOBaHHBIE NMPEJIOKEHUS 110 PELICHHUIO CYIIECTBYIOIMX B JaHHOH cepe 00IecTBeHHbIX
OTHOIICHUH, BKJIIOYast OpraHu3alliOHHbIE, GPUHAHCOBBIE, TPABOBBIC U IPYTHE BOIPOCHIL.

KiroueBblie c10Ba: KOppyMIHs, IPABOOTHOIICHUS, 00BEKThI KOPPYIIUH, IIPEAMETHI
KOPPYMNIUHHU, CYyObEKTHI KOPPYILIUH, COAEPKaHNE NPABOOTHOIICHUH, NPeIypexKIeHNE
KOPPYINLHH, FOPUIUYECKast OTBETCTBEHHOCT, IOTCHIMAJIbHBIA PUCK KOPPYIILINH, Pealib-
HBIIl PUCK KOPPYTIIHH.

CORRUPTION OFFENSES: CONTENT, OBJECTS AND SUBJECTS

Andrey BOROVIK,
Candidate of Juridical Sciences, Associate Professor at the Department of Criminal
Law and Justice International University of Economics and Humanities named after
Stepan Demianchuk

SUMMARY

The article represents an analysis of legislative acts relative to the problems of cor-
ruption prevention in Ukraine. The content of legal relationships arising due to the per-
formance of acts of corruption as well as grounds of bringing guilty persons to different
kinds of legal responsibility have been determined. Besides, the objects of corruption ac-
tivities have been determined and their classification according to diverse criteria (such
as sphere of state and public activity; item of corruption; objective element, etc.) has
been performed.

Such approach has given an opportunity to define those directions, to which the special
attention of the subjects of corruption prevention is to be paid and which are significant
from the perspective of the corruption risk (potential and actual). Furthermore, the fulfilled
classification of the objects is also of practical importance, as it allows determining so-
cio-legal opportunities of the subjects of corruption prevention under current conditions
in Ukraine and the potential of such particular subject within the system of general social,
special criminological, and individual prevention of this particular kind of criminality.

The special attention herein has been drawn to those subjects of preventive activities
having the special qualification obtained in Ukraine to fight against corruption (National
Agency on Corruption Prevention; National Anti-Corruption Bureau; etc.).
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According to the results of the performed analysis, scientifically grounded proposals on solution of the existing in this sphere social
interactions, including organizational, financial, legal, and other problems have been developed in the article.

Key words: corruption, legal relationships, objects of corruption, items of corruption, subjects of corruption, contents of legal
relationships, corruption prevention, legal responsibility; potential risk of corruption, actual risk of corruption.

IMocranoBka mnpodiembl.  OOre-
CTBEHHO-TIOINTUYECKAsT TpaKTHKa Jes-
TENIBHOCTH TOCYIApCTBEHHBIX ~OPTaHOB
U OpPraHOB MECTHOTO CaMOYIIPaBIICHNS,
a TaKKe CyObeKTOB IyOIIMYHOTO IpaBa
B YKpauHe, KOTOpas ClIOXuiIack B 1991—
2017 rr, moka3aja yTO OAHOW U3 CyIle-
CTBEHHBIX HpOOJIEM, CTOSANIMX Ha IYTH
JIEMOKpaTHYeCKHX NpeoOpa3oBaHuid, Mmpo-
rpecca W MHTETPALIOHHBIX IPOLIECCOB
BCTYIUIEHHS Hallero rocynapcrsa B EBpo-
nevickuii Coro3 u pyrue MexyHaporHbIe
COLMATIbHO-9KOHOMHYECKHE U O0IICCTBEH-
Hble 00pa30BaHMS, €CTh KOPPYILHS JIMII,
paboTalomuX B 3THX OpraHax, a TaKke
B YUPEKICHUSIX U NPEANPHATHSIK, OTHOCS-
IIMXCS K cepe MpeaypekIeHIUs TaHHOTO
OOIIECTBEHHO OMACHOTO SIBIICHHSI.

Heas u 3agaya crarbU. YUUTHIBAs
YKa3aHHbIE 00CTOATENBCTBA, OUCHb BAXKHO
YCTAQHOBUTb COAEPXKAaHHE KOpPPYIILMOH-
HBIX TPaBOOTHOIICHUH, a TaKkxke 4YETKO
OMpPEJeTUTh UX OOBEKTHI M CYOBEKTHI.
VIMEHHO 3TO W CTajO ONpPEAENSIOLIUM
YCIIOBHEM JUI HAaNlMCAHUS AAHHOU Hayd-
HOW CTaTbU M PEIIAIOIUM IPU YTBEPXK-
JIeHAN €€ OCHOBHOM 3a1a4M — Ha OCHOBA-
HUM TPOBEAEHHOTO aHAIN3a pa3padboTaTh
HayYHO 00OCHOBAaHHBEIE MEPOIPHATHS IO
COBEPIICHCTBOBAHMIO IIPAaBOBOTO MeXa-
HM3Ma [0 BOIIPOCAaM IPEAYNpPEKICHHUS
KOppyniuu B YKpauHe.

CocrosiHHe mHccleloBaHAA. AHa-
JU3 Hay4YHOW JIMTEpaTypbl MOKa3all, YTO
U3Y4EHHUEM COAEPKAHHS KOPPYILIHOHHBIX
NpaBOHAPYLICHHH, a TaKke X OOBEKTOB
U CyObEKTOB IIOCTOSIHHO 3aHHUMAIOTCS
Takne yduéHele, kak: A.M. banmypka,
10.B. baynun, B.1. bopucos, B.B. ['onuna,
B.H. I'onoBkun, B.K. I'pumyx, H.H. I'yTo-
posa, JL.M. [laBeimenko, A.M. JDxyxa,
B.H. JIpémun, A.Il. 3akamox, A.H. Kanb-
Mas, A.I". Kon6, .H. Konoryn, O.M. JIut-
Bak, M.M. Menpauk, A.B. CaBucHKO,
H.U. XaBpontok, A.H. Spmbiu u np.

AKTyaJIbHOCTh  TeMbl  HCCJI€10-
BaHusl. B TO e BpeMs, y4HTBHIBas
HE3HAYUTENbHYI0 TPAKTHKY IPUHATOTO
B 2014 rony 3akona Ykpaunsl «O mpen-
YOPEXKICHUHN KOPPYNIUN», aKTYyaIbHOCTh
HCCIIEIOBAaHHUS D3TOH IpOOIEMAaTHKH He
YMEHBIIMIACh, YTO U CTAJIO0 PEIIAIOIINM
yCIIOBHEM IIpu BBIOOpE 00BEKTa M Ipej-
MeTa JaHHOW Hay4YyHOU CTaThU.

H310:xeHNEe OCHOBHOIO MaTepuaJa.
B Teopuu npapa moj npaBOOTHOLICHHSAMH
MOHMMAKOT OOIIECTBEHHBIC OTHOLICHUS,
YPETyJIHpPOBaHHbIC NPABOM, YYACTHUKAMH
KOTOPBIX SIBJISIIOTCSI HOCUTENH CYyObEKTHB-
HBIX 1IPaB ¥ IOPUIHUECKUX 003aHHOCTEH
[1, c. 231].

Hcxons w3 3Toro, Mo KOppymIHOH-
HBIMH TIPABOOTHOIIEHHUSAMH CIIEYET IIOHHU-
MaTh OOLIECTBEHHbIC OTHOIICHUSA, KOTO-
Ppble BOHHUKAIOT B chepe NPeaoTBPAILCHUS
KOppYILMKA ¥ perymupytoorcs KoHctuTy-
el YkpauHel [2], MEXTyHapOAHBIMH
JIOTOBOpaMH, COINIACHE Ha 0053aTeNbHOCTh
KOTOpPBIX  MpenocTaBieHo  BepxoBHoit
Panoit Vkpaunsl [3], 3akoHOM YKpawHbI
«O mpenoTBpaiieHny Koppymimu» [4]
U IPYTUMH 3aKOHaMH [5], a Takke MpuHs-
TBIMU IJIS1 UX BBIIOJIHEHUS IPYTUMHU HOP-
MaTUBHO-TIPAaBOBBIMU aKTaMu [6], y4act-
HUKH KOTOPBIX SBIISIIOTCA HOCHTEISIMHU
CyObEKTHBHBIX TPaB U FOPUIMIESCKUX 005-
3aHHOCTEH, ONPENENICHHBIX B yKa3aHHBIX
NPaBOBBIX HCTOYHHKAX.

TakuM 00pa3oM, XapakTepHbIMH HpHU-
3HAKAaMHU 3TUX [IPABOOTHOILICHUN SBIIFOTCS:

1) »TO OOmIecTBEHHBIE OTHOIICHUS,
BO3ZHUKAIOIIHE MEXIy CyObeKTamH, Ha
KOTOPBIX pacHpoOCTpaHsieTcsl JIeHCTBHE
3akoHa VYkpamusl «O mpenoTBparie-
HUM KOPPYINIMU», ¥ CHELUAIBHO YIIOJ-
HOMOYEHHbIMH CyOBeKTaMH B cdepe
npoTHBOAEHcTBUA Koppynuuu. Vckiro-
YUTEJIbHBIH TEePeYeHb YKa3aHHBIX CyOb-
€KTOB  YCTAHOBJIEH, COOTBETCTBEHHO,
BcT. 3 nu. 1 ct. 1 ganHoro 3akoHa;

2) 970 OOIECTBEHHBIC OTHOIICHUS,
KOTOpBIC BO3HUKAIOT, U3MEHSIOTCS U TIpe-
KpAIIAIOTCsl HA OCHOBE HOPM M MPUHIH-
TIOB TIpaBa.

B nmanHOM citygae B mepByio ouepens
pedb HIET O HOpMax U MPUHIIKIIAX TpaBa,
UMEIOIIMX OOLIENpaBoBoii Xapakrep (Tak
Ha3blBaeMble KOHCTHUTYLHOHHBIE, OCHO-
BOIOJIATAlONINEe NPHHIMIIBI), a TaKKe O
NPUHIMIIAX, YCTAHABIUBAIOIIMX IOPH-
JUYecKue TpeOOBaHHUS K TeM WIH MHBIM
BUJIaM CyOBEKTOB KOPPYHLMOHHBIX Mpa-
BOOTHOILICHUH, Ha KOTOPBIX pacHpocTpa-
HseTcs aelicTBue 3akoHa YKpawHbBl «O
NpeIOTBPALICHHH KOPPYIIHN» (K TaKKUM,
B YaCTHOCTH, MOXXHO OTHECTH IpUH-
[UITBI, HA KOTOPBIX OCHOBBIBACTCS JICs-
TEJBHOCTh TOCYIAPCTBEHHBIX CIYKAIHX

(Bakon Vkpamnsl «O TrocymapcTBEHHOH
ciryx0e»); k paborHukam HarponansHOM
ronunuy YkpauHsl (3akoH YkpauHbl «O
HammonansHao#t monmumnumy» [7], opraHos
poKyparypsl [8] u zp.);

3) cyOBeKThl NPaBOOTHOLICHUH CBsI-
3aHBI MLy CO00l CyObEKTHBHBIMU IIpa-
BaMH U IOPUIMYECKUMH 00S3aHHOCTAMH.

B nanHO#i cuTyauuu npaea u o0si3aH-
HOCTH 3TUX CYOBEKTOB YETKO OIIPE/ICIICHBI
Kak B 3akoHe YkpauHbl «O mpenoTBparie-
HUAU KOppymnuum» (Hampumep, B CT. 12,
B KOTOpOM 3akperuieHel mpasa Hamuo-
HaJBHOTO areHTCTBA, U B CT. 11, B KOTOpOit
YCTaHOBJIEHBI OIpEJeNIeHHbIe 00sS3aHHO-
CTH JJIsl JAHHOTO CIICIHAIBHO YIIOIHO-
MOYEHHOTO CyOBeKTa B cepe MpOTHUBO-
NEWCTBHUSI KOPPYNIUH), TaK U B IPYTHX
3akoHax («O rocyaapcTBEeHHOMH cCiryxOe»,
«O ciyx6e 6e3omacHOCTH YKpauHs» [9];

4) KOppYNIMOHHBIE TPABOOTHOIIECHUS
MIPEJICTABIISIOT COOO0I MHMBUTYTU3HPO-
BaHHBIC U KOHKPETU3UPOBAHHBIE CBSI3H.

WunuBuayanusauuss B 3TUX 0OIIe-
CTBEHHBIX OTHOIICHUSX O3HAYaeT, 4YTO
HECMOTpPSL Ha TO, YTO CyOBEKTHI, Ha
KOTOPBIX PacHpOCTPaHSIOTCS JeHcTBHE
3akoHa YkpamHbl «O TpenoTBpaIieHNH
KOppYIIIW», pabOTaroT WA MPOXOIAT
ciry)k0y B COOTBETCTBYIOUIMX OpraHax
TOCYAapCTBEHHON BJIACTH MJIM MECTHOTO
CaMOyIpaBJIeHHs, a TaKKe B OpraHu3a-
IUSAX, YUPSKACHHAX M HPEIIPUATHAX
IOPUANYECKUX JIMI IyOJIMYHOTO IIpaBa,
U B ONpPEIEICHHBIX B 3aKOHE CIy4asx
MIPE/ICTABIISIOT MHTEPECHl 3TUX OPraHoOB
U IOpUAUYECKUX JIUI, IOPUANIECKYIO
OTBETCTBEHHOCTb 3a COBEpIIEHHE KOp-
PYIIIMOHHBIX JESHUN OHHM HECYT B MHAN-
BUlyallbHOM Hopsake. bonee Toro, naxke
MpH TIPUBJIEICHUH K OTBETCTBEHHOCTH
OPUIMYECKUX JIUI, a TaKke B CIy-
YasgX COBEPIICHHS NPECTYIUICHUH WK
coyyacTHs B HHUX JUIi BHHOBHBIX JIMI{
B COBEpPLICHHH KOPPYNIMOHHBIX IPaBO-
HapylIeHUHd W HapyLIeHWH, CBS3aHHBIX
C KOPPYIILHEH, IS KaXJI0r0 COy4acTHHKA
HACTyIaeT WHIMBUIyallbHAsl HOpUANYE-
cKkast 0TBeTCTBEHHOCTH (cT. 29 YK VYkpa-
nusl [10]). Yto kacaercst KOHKpETH3aluu
KOPPYIIHOHHBIX IPAaBOOTHONICHUH, TO
OHa OTOOpaXkaeTcs MO TeM WM HHBIM
uX oOBeKTaM (HempaBOMEpHasi BEHITOJA,
MMOJApOK, ITOTEHIUAIBHBI  KOHQIUKT
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HMHTEPECOB U T.JI.) WU B SJUHUYHOM BUJIE,
WM B UX COBOKYITHOCTH, WJIM B IIOBTOP-
HOCTH YKa3aHHbBIX JAesHHH (meiicTBuit
wunu Oe3AeiCTBYs), Ha KOTOPBIE MOCSITal0T
CyObEKThI, B OTHOLIEHHH KOTOPBIX pac-
MPOCTpaHsIeTCs JIEHCTBHE 3aKOHA YKpa-
nHbl «O MPEeIOTBpANICHUH KOPPYIIIIHI»
(ct. 3).

BaxHbIM  TpaBOBBIM  MOMEHTOM
B 3aKOHOZAATENCTBE YKpawHBI B cdepe
MPEIOTBPALICHNST KOPPYILUH SIBIISIETCS
TOT (JaKT, YTO KOPPYNLHOHHBIC IPaBO-
OTHOILCHUs, KaK, COOCTBEHHO, WU ApY-
I'M€ TIPaBOOTHOIIECHUS, BO3HUKAIOIIUE
B OIpeAeieHHON cepe OOIIeCTBEHHBIX
OTHOILLICHUH, UMEIOT CBOW YETKO OIpee-
JIEHHBII COCTaB, & IMEHHO: 00BEKT, CyOb-
€KTbI, IOPHINUECKOe cofepKaHue (IpaBa
U OOS3aHHOCTH CYOBEKTOB), IOpHIUYC-
cKnit (akT.

Ucxonss w3 comep:KaHUs, BBIBEICH-
HOTO B TEOpPHH IOHATHS «OOBEKT Mpa-
BOOTHOIICHHH»  (MarepuanbHOE — WITH
HeMarepHuajbHoe Oaro, paaud KOTOpPOro
CyOBEKThl BCTYNAIOT B HPaBOOTHOIIE-
Hus [1, c. 232], a Takxke U3 colep>KaHUs
3akoHa Ykpaunbl «O mpenoTBpalieHun
KOppYNUHN», K 00bEKTaM KOPPYIIIHOH-
HBIX MPABOOTHOLIEHUH CIIEIyeT OTHECTH
clelyIoIue:

a) 00BEKTH KOPPYNIMOHHBIX IPaBoO-
HapyLICHUH;

6) 00BEKTHI IMPaBOHAPYILICHHH, CBSA3aH-
HbIX ¢ koppynuueii (4. 1 ct. 1 3akona Ykpa-
nHbI «O TPeIOTBPAIleHUH KOPPYIILIIH).

K o0bekraM KOppyNIHMOHHBIX MpPaBo-
HapyILEHUH OTHOCATCS (KpUTEPUEM Kiac-
cuduKaluK B JaHHOM CIy4ae BBICTYIAeT
CyOBEKTHUBHBIN COCTaB ATHX OTHOILICHHH):

1. YcTaHOBNEHHBIN MOPSIOK BBIIOIHE-
Husl QYHKIUH TOCYIApCTBA WM MECTHOTO
camoympasieHus (1. 1 4. 1 ct. 3 3akona Yipa-
nHbI «O TPeIOTBPAIICHIN KOPPYTILIID.

YKka3aHHBIA OOBEKT ONPEIETICH B!

a) Komcturymum VYkpawmssl (paszmen
IV «Bepxosnas Paga Ykpanusn (cT. 88),
paznen V «Ilpesunent Ykpauss», pazaen
VI «Kabuner MuHHCTpOB YKpauHsl, Apy-
I'Me OpraHbl HCIOJHHUTEIBHON BIACTH»
U J1p.);

0) 3akonax Ykpauubl «O mpaBoBOM
craryce HapogHoro aemytata» [11]; «O
rOCYJapCTBEHHBIX MECTHBIX aJIMHHUCTpA-
musax» [12]; «O ciayx0e B opranax Mecrt-
HOTO camoympasieHus» [13] u ap.;

B) CIICMANBHBIX 3aKOHaX, OTpeJe-
JISIOIUX TIPaBOBOM CTAaTryC BOEHHBIX
JIODKHOCTHEIX Tl Boopykennasrx Cui
Vkpaunsl [14] u npyrux BoeHHBIX (op-

mupoBanuil [15]; cymeit [16], opranoB
MpoKypaTypbl [8] W aApyrux mnpaBoox-
PaHUTENIBHBIX OpPraHoOB, peYb O KOTO-
peix Bemercs B 3akoHe YkpawHbl «O
rOCYJapCTBEHHOM 3aluTe paOOTHHKOB
Cylla U TIPaBOOXPAHUTEIHHBIX OPTaHOB)
[17], a Takxke mpyrux JuI, yKa3aHHBIX
B 1 4. 1 cT. 3 3akona Ykpauns! «O mpe-
JIOTBPAIIECHHH KOPPYTIIIHI».

2. YCTaHOBICHHBIN TOPSIOK BBIION-
HEHHs TOJDKHOCTHBIX M CITYXEOHBIX 00s-
3aHHOCTEH CyObEeKTaMH, IPUPaBHEHHBIMU
K JIMLIaM, YIIOJTHOMOUYCHHBIM Ha BBINOJIHE-
HHe QyHKIMI rocyaapcTBa WM MECTHOTO
CaMOYIIPaBICHUs, peYb O KOTOPBIX HJIET
BI 2 4. 1 cT. 3 3akona Ykpaunsl «O npe-
JOTBPALICHUU KOPPYNLUH»  (QyITUTOPbI
[18], HoTapuycst [19], yacTHBIE HCTIONHH-
tenu [20] u 1p.).

3. YcTaHOBICHHBIN MOPSIOK BEINIOI-
HEHHs JIUI[AMH OpPTaHU3AIMOHHO-PACIIO-
PSAANTENBHBIX WM AJAMHUHHCTPAaTHBHO-
XO3UCTBCHHBIX  00s3aHHOCTEH  (Ha
MOCTOSIHHOM, BPEMEHHOH OCHOBE WIIH TIPH
UCIIONIHEHUH 3TUX O00A3aHHOCTEH crie-
[MAJBbHO YHOJHOMOYEHHBIMH JIMLIAMH)
B IOPUIMYECKHX JIMIAX YAaCTHOTO IIpaBa
HE3aBUCHMO OT OpraHHM3allMOHHO-IIPaBO-
BOi OpMBI (OMpeessieTCs] B IOKATbHBIX
HOPMaTHBHO-TIPABOBBIX ~ aKTax  (JIOK-
HOCTHBIX HMHCTPYKIHAX, ITOJIOKEHHSIX,
mprkasax) (m. 3 4. 1 ct. 3 3akona Ykpa-
nHbl «O MPexoTBpanIeHnH KOPPYIIIHN)).

4. YCTaHOBICHHBIN TOPSIOK BBIION-
HeHHsl OOS3aHHOCTEH JIMIIaMH, KOTOPBIE
HE SBISIOTCS JIOJDKHOCTHBIMHU JIMIIAMH
U BBIIONHAIOT PpaboTy WIH TNPERoCTaB-
JISIFOT YCJIYTH B COOTBETCTBHM C JIOTOBO-
pPOM, 3aKJIIOYECHHBIM C IPEANPUITHEM,
yUpeKIeHHeM, oOpraHusauueil (mpasa
1 00513aHHOCTH ONPENEISIOTCSA B JI0TOBO-
pax, 3aKJII09aeMbIX B COOTBETCTBHUH C JIeH-
CTBYIOIIIM 3aKOHOZIATEIbCTBOM YKpPAHHbI
(TPYOOBBIM, TPaXXIAHCKHUM, XO3SHCTBEH-
HeIM U 11p.)) (1. 3 4. 1 ct. 3 3akona Ykpa-
uHbI «O MPeTOTBpaLICHUH KOPPYIILIHN).

5. YcraHOBIEHHBIN MOPSIOK BBINOJ-
HeHHs1  oOsi3aHHOCTEH  (u3mUeckuMu
JIMLAMH, KOTOpPBIE OIpENeNeHbl B II. 5
4. 1 ct. 3 3akona Ykpaunsl «O npeaoTspa-
LIEHUH KOPPYNUUMW» (T€, YTO MOJIY4aroT
CpelCTBa MM UMYILECTBO B paMKax pea-
JIM3alMK TOMOIIH B cepe mpenoTBpariie-
HUSI KOPPYTILUH; T€, KOTOPBIE CUCTEMAaTu-
YEeCKH, B TE€UEHHE T'0fa, MPEJOCTaBIIIOT
YCIYTH MO0 UMIUIEMEHTAlNN CTaHIapTOB
B cdepe aHTHKOPPYIIHOHHOH IeATellb-
HOCTH; T€, YTO SBISIIOTCS PYKOBOIHTE-
JIIMH  OOIIECTBEHHBIX  OOBEAUHEHHIA,

OCYLIECTBISIOIINX JEATEIbHOCTD, CBS-
3aHHYIO C NPEJOTBPAIIEHUEM KOPPYIILUH
u 1p.).

IIpu 3TOM, CTOMT OTMETHTb, YTO JUIS
BCEX YKa3aHHBIX BBIIIE 00BEKTOB KOPPYI-
[IHOHHBIX IIPABOHAPYILECHUH 00s3aTelNb-
HBIM BJIEMEHTOM SIBIISICTCS MIPEIMET KOp-
PYILHOHHBIX JIESIHUH, K KOTOPOMY 3aKOH
VYkpaunsl «O TpeIOTBpaICHUN KOPpYyTI-
muu» (4. 1 ¢T. 1) oTHOCHT:

a) MpeIMEeThI HEMPaBOMEPHOM BBITO/IbI
(IleHeXXHBIe CPEACTBAa WIM MHOE MMYIIe-
CTBO, IIPEUMYIIECTBA, JIBIOTHI, YCIYyTH,
HeMaTepHalbHbIe aKTHBBI, JIIOObIE APyTHE
BBITO/Ibl HEMAaTEPUabHOIO WIIM JICHEXk-
HOIO XapakTepa, KoTopble 00emaror,
NpeJyIararoT, NPeJOCTABIAIOT W TOJY-
4aloT 0e3 3aKOHHBIX OCHOBaHUi);

0) momapox (JICHEeXHBIE CpeacTBa
WIH WHOE HMYIIECTBO, MpEHMYIle-
CTBa, JIBIOTHI, YCIYTH, HEMaTepHalbHbIC
aKTHBBI, KOTOPHIC OKAa3bIBAIOT/TIONYYAIOT
0eCIIaTHO WJIH IO [IEHE HHKE MUHHMAITb-
HOU PBIHOYHOM);

B) IpeIMEeThl YacTHOTO HHTepeca
(MMYIIECTBEHHOTO WJIM HEUMYLIECTBEH-
HOTO  XapakTepa), MpeaocTaBisieMble/
MOJTy4aeMble B CBSA3HU C JINYHBIMHU, CEMEHi-
HBIMH, JPYKECKMMH WJIH APYTUMHU BHEC-
ny)XeOHBIMH OTHOUICHHSIMH C (u3nye-
CKUMH WIH IOPHIUYCCKUMHU JIHIAMH,
B TOM YHCJIE T€, KOTOPHIC BO3HHKAIOT
B CBSI3M C WICHCTBOM WM JICSTEIBHO-
CTBIO B OOLICCTBEHHBIX, MOJUTHYCCKHX,
PEIMTHO3HBIX WM WHBIX OpTraHH3alusx,
C LeJIbI0 CKJIOHUTB 3TO JIMLO K NPOTUBO-
[PaBHOMY HCIIOJIb30BAHHUIO IIPEAOCTaB-
JICHHBIX €My CIIy)KeOHBIX IOJHOMOYHNI
WU CBSI3aHHBIX C HUMH BO3MOXXHOCTEH.

B cBow ouepens ko BTOpoOi Kiac-
CU(QUKALMOHHON Tpymme OTHOCATCS
00BEKTHl NpaBOHAPYUICHUI, CBSI3aHHBIC
C KOppYyIILHEeH, a IMECHHO: YCTaHOBIICH-
HBIC B 3aKOHE TpPeOOBAaHMUS, 3aNpeThl
W OTpaHUYCHUS JAJIS JIULL, YIIOJTHOMOYCH-
HBIX Ha BBINOJHEHUE QyHKUHUI rocynap-
CTBA HWJIH MECTHOTO CaMOyIpaBliCHHS
(m. 1 4. 1 ct. 3 3akona Ykpaunsl «O mpe-
JIOTBPAILEHUH KOPPYILUK») 32 Hapylle-
HHUE KOTOPBIX YCTAHOBJICHA YTOJIOBHAsd,

aJMUHHUCTpAaTUBHAs, AMCLUIUIMHAPHAS
W/ TPaXIAHCKO-IIPaBOBas  OTBET-
CTBEHHOCTb.

TpeGoBaHUs K YKa3aHHBIM CyObeK-
Tam ompeneneHsl B pasgene VI «lIpa-
BIJa OTHYECKOTO TIOBEACHHUS» 3aKOHA
Vipaunbl «O NpefOTBpAICHUN KOPPYII-
iy (cT. 37 «TpeboBaHMS K TOBEICHUIO
my, cr. 38 «CobmoneHne TpebGoBaHMi



3aKOHAa M STUYECKMX HOPM IOBEICHUS»,
ct. 39 «llproputeT HMHTEpEcOB» H Ip.),
a TaKKe B IPYrUX HOpPMax JIaHHOTO 3aKoHa

(ct. 45 «lIpencraBnenue AeKiIaparmit
JIMLI, YIOJTHOMOYEHHBIX Ha BBINOJIHEHHE
(yHKUMH TOCYIapcTBA MJIM  MECTHOTO
camoynpasieHus», cr. 60 «TpeboBanus
K MPO3PAYHOCTH U JOCTYI K HHPOPMALIHI»,
cT. 63 «TpeboBaHMS K aHTUKOPPYIIIIMOHHOK
HporpamMMe I0pHIIEeCKOTro JUL@» U IIp.).

K orpaHu4eHusM, yCTaHABINBACMbBIM
JUISL BBIIICYKA3aHHBIX CYOBEKTOB, peYb O
KOTOpBIX uzeT B I. 1 u. 1 c¢T. 3 naHHOrO
3akoHa, 3aKOHOJATEb OTHEC TaKKe, KakK:

a) OrpaHMYeHHE Ha MCIIOJIb30BaHHE
CIIy)KEOHBIX IIOJIHOMOYMH WM CBOEro
MIOJIOXKEHHS;

0) OrpaHUYCHUE OTHOCUTEIBHO MOJY-
YCHUS TIOJJAPKOB;

B)  OTPaHMYEHHUS]  OTHOCHUTEIHHO
COBMECTUTEIILCTBA M COBMELUCHUS
¢ JpyruMH BHJIaMHU JI€ATEIBHOCTH

(ct. ct. 22-27; 31 w np. naHHOTO 3aKOHA).

K 3anperam B 3TOM 3aKOHE OTHECCHBI
ClIeIYIOILHE:

a) 3ampeT Ha MOJy4YEeHHE JIBIOT, YCIyT
U HMMYILIECTBA OpPraHaMu TOCYIapCTBEH-
HOM BJIACTH U MECTHOTO CaMOyIpaBJICHHs
(cT. 54);

6) 3arpet 1yt [Ipencenarens u 4ieHOB
HanuoHanbHOTo areHTCTBa 1Mo BOIPOCaM
HpeOTBPALICHHs KOPPYIILHH, TOJKHOCT-
HBIX U CITy’KEOHBIX JIUII €T0 anmnapara pas-
miamarh HHGOpMaIHUo ¢ OrpaHHYCHHBIM
JIOCTYTIOM, TIOJIy4€HHYIO B CBSI3H C HCIOJI-
HEHHEM HMH CIyKeOHBIX 00si3aHHOCTEH],
KpPOME CJIy4aeB, YCTaHOBJICHHBIX 3aKOHOM
(4. 4 ct. 13);

B) 3amper Juii JIML, YyKa3aHHBIX
B 1 u. 1 ct. 3 maHHOro 3akoHa, 3aHH-
MaTbCs IPYTOi OIUIauMBAaEMON WIIH MPeNl-
NPUHUMATENIBCKON JESATENBHOCTBIO HJIH
BXOAUTh B COCTAaB MpAaBJICHHS, IPYIUX
WCTIONIHUTEINIBHBIX HJIH KOHTPOJIMPYHOLINX
opraHoB (4. 1 ct. 25) u Apyrue 3anpersl,
peyb O KOTOPBIX HJAET, B YaCTHOCTH,
B CT. 26 3akoHa.

Hcxons W3 pe3ynbTaToB INPOBEAEH-
HOro aHaiu3a 3akoHa VYkpauHbel «O
NpPEeOTBPALIEHUH  KOPPYILUW», Kiac-
cU(pUKAUIO OOBEKTOB KOPPYIIIMOHHBIX
MpaBOHAPYIIEHUH ¥ TMpaBOHAPYIICHUH,
CBSI3aHHBIX C KOPPYILHUEH, MOXHO OCY-
IIECTBUTD U MO JAPYTUM KpuTepusam. Tak,
1o cdepe MpaBoBOrO PETYIHPOBAHUS ITH
00BEKTBI MOXKHO Pa3/IeNIUTh Ha:

1) OOBEKTBI  YrOJOBHO-IIPABOBOM
OXpaHbl, Ha KOTOPBIE MOCATAIOT TaK Ha3bI-
BaeMble KOPPYIIIMOHHBIC MPECTYILICHUS,

pedb O KOTODBIX BEAETCS B NPUMEYaHUU
K cT. 45 YK Vkpaunsr;

2) OOBEKTHI aIMHHUCTPATUBHO-IIPA-
BOBOU OXpaHbI;

3) 00BEKTBI TpaXkJAHCKO-TIPABOBOI
OXpaHbl;

4) 00BEeKTHI AUCIUIUTMHAPHON OXPAHbL.

Kpome Toro, B 3aBUCHMOCTH OT CIIEIl-
HOUKN TIpeaMeTa KOpPYIIHH U TIPaBo-
HapyIIeHUH, CBSI3aHHBIX C HEH, OOBEKTHI
STHX TPABOOTHOIICHUH MOXKHO KIJIACCH-
¢urmpoBars Ha:

a) TPUPOIHBIE OOBEKTHI — 3eMIIs ee
Hezlpa, arMocQepHblli BO3MYX, BOAHbIE
U Jpyrue IpUPOIHBIE pecypchl (OHM
MMEIOT €CTECTBEHHBIN XapakTep, He co3/ia-
I0TCsI JIFONIbMH, HO IPOTHUBOIPABHO MCIIONb-
3yIOTCSl CyOBbEKTaMH, Ha KOTOPBIX PacIipo-
CTpaHsieTcs IecTBre 3akoHa YKpauHsl «O
MPEIOTBPAICHNN KOPPYIIIIUN», BOIPEKH
MPEOCTABICHHBIM UM CITY>K€OHBIM ITOJTHO-
MOUUSIM, C LETIBIO MTOTyYEHHs HeTIpaBoMep-
HO# BBITOJIBI WJTH MIPHHSITHS TAKOH BBITOJIB,
WM O0CIIAHUS/TIPEIUIOKEHNS);

0) BeILH, B TOM YHCIIE JICHBIY 1 [IHHbIE
Oymary, HHOE JIBI)KMMOE W HEBIDKHMOE
UMYIIECTBO, KOTOpbIE SBISAIOTCA OObEK-
TaM¥ UMYLIECTBEHHBIX OTHOILICHHUI1, U peyb
0 KOTOPBIX UJIET B CT. 46 3akoHa YKpauHBI
«O TIpeoTBpAIEHNH KOPPYIILIUI»;

B) HEUMYILIECTBEHHBIC Onara (JINYHbIE
M COIMANIbHBIE) (YECTh W JIOCTOMHCTBO,
YCTaHOBJIEHHBIE TIpaBWja ITOBEICHUS
TOCYIapCTBEHHBIX CITyXAIUX, 3alpeThl
u orpanmyenus (ct. cr. 22-27, 54 u np.
3akoHa);

T) pe3ysbrarbl ACHCTBHIA, B TOM 4HCIIE
YCIYTM U pe3yibrarbl paboT (KOMIETEeHT-
HOCTb, 3¢dekTnBHOCTh (CT. 42 3akoHa);
BO3JIEPKAHHE OT BBIIOJIHEHHS HE3aKOHHBIX
PpelleHuii uiu nopy4eHuii (cT. 44) u ap.);

1) OOBEKTHI IIPaBa MHTEIJIEKTyaTbHON
COOCTBEHHOCTH  (aHTHKOPPYIMIMOHHAS
nporpamma (cT. 19 3axoHa); aHTHKOPPYTI-
IIMOHHAsI SKcTiepTH3a (CT. 55 3aKkonHa) u ap.

B mayke mnpemmararorcss m apyrue
KPUTEpUH KIaCCU(PHUKAINH KOPPYIIIHOH-
HBIX INPAaBOOTHOLIEHHWH, KOTOpbIE, HECO-
MHEHHO, MMEIOT HE TOJIKO TEeOpeTHYe-
CKOe, HO M NPHKIaJHOE 3HA4eHHEe JUIs
COBEPILCHCTBOBAHUS IIPABOBOTO  MeXa-
HHM3Ma 10 HPEeIYyIPEKICHUIO KOPPYIILHH.
B yacTHOCTH, IO CyOBEKTaM MOCATATENb-
CTBAa 3TH OOBEKTHI MOXKHO pa3leiuTh Ha:
1) 00BeKTHI, Ha KOTOPBIE MOCSTAIOT CYyOh-
€KTHI MMyOJIMYHOTO TIpaBa; 2) 00bEKTHI, Ha
KOTOpPBIE TOCATAIOT CYOBEKTHI YacTHOTO
npaBa; 3) 00BEKTHI, Ha KOTOPHIE IOCSTAIOT
¢busndeckue nuna.

IANUARIE 2019

ITo mpenmery nocsrareiabcTBa 00b-
eKThl KOPPYNUMH ¥ IpaBOHApYIICHHUH,
CBSI3aHHBIX C HEM, ICNATCS Ha: a) OOBEKTHI,
MIPEIMETOM KOTOPBIX SBIISFOTCS JICHEK-
HbIE CpeACTBa; 0) OOBEKTHI, MPEIMETOM
KOTOPBIX SIBISIETCS JPYroe HMYILIECTBO;
B) OOBEKTHI, NMPEIMETOM KOTOPBIX €CTh
MPEUMYIIECTBA, JIBTOTHI, YCIYTH; T) 00b-
€KThI, MPEIMETOM KOTOPBIX SIBJISIOTCS
HeMaTepHaJbHbIC AaKTHBBI, J1) OOBEKTHI,
MPEAMETOM KOTOPBIX SIBISIFOTCS  JIPY-
T'He BBITOJbl HE MaTepPHaIbHOTO, HO M HE
JICHE)KHOTO XapakKTepa.

Vcxonss U3 HaydHbIX TEOPETHYECKHX
MIOJIOXKEHUH, OOBEKTHI KOPPYIIIMOHHBIX
IIPAaBOOTHOIICHUH MOYKHO KJIaCCH(HIIUPO-
BaTh U 110 IPYTUM KPUTEPHUSIM, & UMEHHO:

a) 110 IIpeAAMETaM IIPABOBOTO PETYIIHPO-
BaHUsL: YTOJIOBHO-IIPABOBBIC; 8 IMUHHCTPA-
THBHO-TIPABOBBIE; TPAXKIAHCKO-TIPABOBBIC
u aucuuiumHapeele (4. 1 cT. 65 3akoHa
Vipantbl «O TPeIOTBPAIICHUH KOPPYII-
UW»);

0) mo (yHKIHMOHAJIHHOMY Ha3Hade-
HUIO: PEryJIsATHBHBIC (OrpaHUYEHHUS, yCTa-
HOBJICHHBIE ISl CYOBEKTOB KOPPYILUH
U HapyIIEHUH, CBA3aHHBIX C KOPPYILHEH,
IIpaBHJIa STHYECKOTO MOBEIeHUs, pUHAH-
COBBIil KOHTPOJIb B OTHOICHUH STHX JIHIL
U Ap.) ¥ OXpaHHbIE (OTBETCTBEHHOCTH 3a
KOPPYILMOHHBIE WU CBS3aHHBIE C KOp-
pynuoueil mpaBoHapymeHus (pasmen X
3akoHa YkpauHsl «O mpenoTBpalieHHN
KOPPYILHN»));

B) 10 OCHOBAaHHIO IJIsl MX BO3HHK-
HOBCHUS W pPEaJIM3alliM: MaTepHajbHbIe
(BO3HMKAIOT HA OCHOBE HOPM MaTepualb-
HOro mpaBa (YroJOBHOTO, aJMHHHUCTpA-
THUBHOTO, TPaXXJIAaHCKOr0) M IPOIecCy-
aJibHble (YrOJIOBHO-, a[MUHUCTPATHBHO-,
IPaKIaHCKO-IIPOLIECCYaAIIbHEIE);

I) 10 MPOAOIDKUTEIFHOCTH BO3ZCH-
CTBUS HA: TIOCTOSIHHBIE (B CIIy4asix, KOraa
CyOBEKT, Ha KOTOPOTO PAaCHpPOCTPAHSIETCS
neiicteue 3akoHa YkpawHbel «O mpemot-
BPAIICHUH KOPPYIILIHNY, BBIIOIHSICT CBOH
CITy)KeOHBIe TIOJTHOMOYHS Ha TIOCTOSTHHOM
OCHOBE) ¥ BpEeMCHHbIE (YKa3aHHbIE JIMIA
BPEMEHHO 3aHHMAaIOT COOTBETCTBYIOIIUE
JOJDKHOCTH WM 3aHHMAOTCS JIeSTellb-
HOCTbIO, UMEIOILEH NPU3HAKH KOPPYILUH
WY IPaBOHAPYIICHHUS, CBA3aHHOTO C KOp-
pymnuueit).

IpuBeneHnsle Kmaccuduranuu 00b-
€KTOB, UX COJICp)KaHHE M XapakTep Ipo-
THBOIIPABHBIX TOCATATENBCTB HA HUX,
COBEpILACMBIX CYOBCKTaMH, Ha KOTOPBIX
pacrpocTpassiercs aeificTBre 3akoHa YKpa-
nHBl «O TpenoTBpaIIeHNN TpecTyIuIe-
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HUI1», 1aI0T BO3MOXHOCTb, KaK IOKa3bIBAET
MIPaKTUKA, OMPEJENSTh U COOTBETCTBEHHO
OLlEHMBAaTh T IopuanyYeckue (axrsl,
C KOTOPBIMH 3aKOHOZATeNlb CBSI3bIBACT
BO3HUKHOBEHHE, U3MEHCHUE WM TpeKpa-
LICHUE NPaBOOTHOLICHHI B cdepe mpen-
yopexaeHus npecrymienuid. Ilpu stom
XapaKTepHBIMI MTPU3HAKAMH THX FOPHIN-
YecKuX (DaKTOB SIBISETCS TO, YTO OHH:

1. SBnsAIOTCA JKU3HEHHBIMH 00CTO-
ATENLCTBAMH — JIeHCTBUSIMH WiIH Oe3-
JeHCTBUEM CYOBEKTOB KOPPYILUM HIIH
JIpYTHX TpaBOHAPYIIEHUH, CBSI3aHHBIX
¢ Koppymnuue.

K TakuM MOXXHO OTHECTH, HalpuMep,
HEOOXOJMMOCTh ~ COBEPIUCHUS  JIHLIOM,
YIIOJTHOMOYECHHBIM Ha BBIIOJIHEHHE (DYHK-
Uil rocynapcTBa WM MECTHOTO CaMo-
YIPAaBICHUS, HEOTIOKHBIX JCHUCTBUI
B Clly4ae TMOCTYIUICHHS HPEIJIOKEHUN O
HETPaBOMEPHOM BEITOZIE WJIM O TTOJapke
(oTKa3aTbCs OT MPEMTIOKEHHS; HICHTH-
¢unupoBars JMIO, CAETaBIIee Mpen-
JIO)KEHHE; IpPUBIEYb CBUAETENEH U T.IL
(ct. 24 3akona Ykpaunsl «O npenoTBpa-
LIEHUU KOPPYIILIHN).

B cBow ouepens B cr. 40 ykazaH-
HOro 3aKOHa YCTaHOBIIEHO, YTO JIHIA,
ykazaHHble B 1. 1 4. 1 cT. 3 3TOr0 HOpMa-
THBHO-TIPABOBOTO aKTa, 00s3aHbI H30e-
rath JEMOHCTpanuy B JIIOOOM BHIE COO-
CTBEHHBIX IIOJUTHYECKHX YOeKIeHMI
WA B3DISZOB, TO €CTh Oe3melcTBOBAaTh
B HMHTEPECaX CBOMX CIY)KEOHBIX ITOJIHO-
MOuUHil.

CrenoBarenibHO, TIPU  COBEPLICHUU
JIeiicTBUi (B TMepBOM ciiydae) win Oes-
JelcTBUsS (BO BTOPOM), YTO NPSIMO IIPO-
TUBOPEUUT YCTAHOBJIEHHBIM B 3aKOHE
VYkpaunsl «O OpegoTBpalleHUHd KOppyIi-
UMW) TPeOOBAHHAM, 3allPEeTaM U OTpaHU-
YEeHHSM, BO3HUKACT IOpUIUYECKUil (akT,
CBA3aHHBIN ¢ KOppynuuei;

2. IIpssMo MM KOCBEHHO OTPE/IEIIECHBI
B HOpMax 3aKOHO/IaTeIbCTBA B cdepe mpe-
JOTBpAIIEHHS KOPPYILIUH.

B wactHOCcTH, B CcT. 27 3akoHa Ykpa-
uHbl «O IpeNOTBPALIEHUH KOPPYILIHN
NpSMO YKa3aHO, YTO JIMIA, peYb O KOTO-
PBIX BEAETCSl B MOMIMYHKTAX «a», «B» —
«3» 1. 1 4. 1 ct. 3 aToro 3akoHa, He MOTYT
HUMETb B NPSIMOM IMOAYMHEHUH OIHM3KHX
WM JIMI] WK OBITH MPSIMO OJYUHEHHBIMU
B CBSI3M C BBINOJIHEHHEM IIOJIHOMOYUI
Onmu3kuM UM JunaM. B maHHOW cuTyarumn
OpUAnYecKUi (DaKT, CBSA3aHHBIA C KOp-
pymimei, BO3HIKAeT C MOMEHTA 3a4rcie-
HUS Ha paboty (ciayk0y) yKa3aHHBIX JIULL
MMMCHMEHHBIM TPUKa30M PYKOBOIUTEIS

COOTBETCTBYIOILIETO YUPEXAEHHs, Opra-
HHU3ALUH WM TPEANpPUSATHS. AHaNIoruy-
HbIE OCHOBaHHUS BO3HUKAIOT U B Ciydae
Ha3HAYEHUs HA JOJDKHOCTH PyKOBOAUTEINS
TOTO JHIfa, OIU3KKUE KOTOPOro paboTaroT
(cmy»xaT) B 3TOIl OpraHM3aIy, yIpexe-
HHUH WX NPEANPUSITHH.

OTHOCHTENEHO OTIPEAEIICHNS B 3aKOHE
OCHOBAaHMI BO3HHKHOBEHHUS IPaBOOTHO-
OIEHUH B cdepe IMpesoTBpamieHust Kop-
pyIIMH, TO Takue, HallpuMep, YCTaHOB-
neHsl B cT. 39 «lIpuopurer unTepecony,
3akoHa YkpauHbl «O IperoTBpaleHun
KOPPYMNLHN», a MIMEHHO: JINIIA, YKa3aHHbIe
B 1. 1 4. I ct. 3 aToro 3akoHa, npeacTas-
JISIsL TOCYAPCTBO WIIM TEPPUTOPHUANIBHYIO
oOLINHY, JAEHCTBYIOT HCKIIIOYUTEIHHO
B UX MHTepecax. B mannom ciaydae oTHo-
[ICHUs, CBS3aHHBIE C KOPPYMIHUCH, BO3-
HHUKAIOT JIMIIb TPU JIOKa3aHHOM (akTe
MIPOTUBOIIPABHON JIEATEIBHOCTH JIUIA
(me#icTBUs WM Oe3mENCTBHS), POTHBO-
pedameil WHTepecaM TOCYIapCTBa TN
TEPPUTOPHAIILHOM OOLIMHBI,

3. Ectb ocHOBaHUS A7l BO3HUKHO-
BEHHUS, M3MEHEHUS WM HpeKpalieHus
[PaBOBBIX OTHOILEHUH B cdepe Mmpenot-
BPAILCHUS KOPPYIILIHH.

YKa3aHHbIE OCHOBaHHMS OIPEIEIICHBI,
B YacTHOCTH, B 4. 1 ct. 1 3akoHa VYkpa-
uHbl «O TPEeIOTBPAICHUN KOPPYTILIUI».
K TakoBBIM OTHECEHHI CIIEAYIOIIHE:

a) MHOoJIlydeHHe CyOBbEKTOM, Ha KOTO-
poro pacmpocTpaHsieTcs IeHCTBHE 3TOrO
3akoHa, HENpaBOMEPHOM
HUMEHHO: JICHEeXKHBIX CPEICTB MJIM MHOIO
UMYIIECTBA, IPEUMYILECTB, JIbIOT, YCIIYT,
HeMaTepHaJbHbIX AKTUBOB, JIOOOH Apy-
roil  BBITOJBl HEMAaTepUAIBHOTO  HJIH
JICHE)KHOTO  XapakTepa, KOTopble o0e-
LIAIOT, TIPEAJIAratoT, IPEJOCTABISIOT HIIH
MOTy4al0T O€3 3aKOHHBIX OCHOBAHHUH.

[Ipn >ToM ropuamueckuii (akt Kop-
PYIIMOHHOTO  MpPABOHApPYIIEHUS  TIPH
obemanny HempaBOMEPHOH BBITOABI BO3-
HHUKaeT ¢ MOMEHTa COOOIIeHNUS ITOTO 0be-
miaHus cyOwBexkTy B 000l ¢opme (Bep-
6anbHO, MMUCHbMEHHO, Yepe3 NOCPEAHNKOB
u T.1.). CortacHo u. 1 ct. 28 3akoHa Ykpa-
uHbl «O MpefoTBpaLIeHNH KOPPYILUI»,
Juna, pedb 0 KOTOPBIX MUAET B ILI. 1, 2
4. 1 ct. 3 3TOro 3akoHa, 00s13aHbI IPUHATH
MEpBI 10 HEJIOIMYIICHUIO BO3HUKHOBEHHS
peabHOro, MOTEHIMAIBLHOTO KOH(IMKTA
HHTEPECOB, a TAKXKE MEPHI 110 YPEeTyIHpo-
BaHHWIO PEAJIBHOTO FIIM MOTECHIHAIHEHOTO
KOH(JIMKTa MHTEPECOB.

AHaNOTHYHbIE FOPUIUIECKHE OCHO-
BaHMS BO3HUKAIOT U B Cilydae MOCTYyILIe-

BBII'OZIbI, a

HHA K CyOBEKTY HEIIPaBOMEPHOMN BHITO/bI.
Tak, B m. 1 4. 1 cT. 24 3akoHa YKpauHbl
«O 1penoTBpaIeHny KOPPYILUMY) yCTa-
HOBJICHO, YTO B Clly4ae IOCTYIICHHS
JIMLY, YNOJHOMOYEHHOMY Ha BBITIOJIHE-
HHe QyHKIMI roCyAapcTBa WM MECTHOTO
CaMOYIIPaBIICHUsI, IPEATIOKEHHSI OTHOCH-
TEJILHO HEMPaBOMEPHOM BBITOJIBI, OCIIE/I-
Hee 00s13aH0 O6e30TIaraTeIbHO OTKAa3aThCst
OT Hee U MPUHSATH JPYTHE MEPBI, KOTOPbIE
ompeneneHsl B 3akoHe. B cimywae Ges-
JISUCTBUS 110 ITOMY HOBOJY CO CTOPOHBI
cyObekTa, Ha KOTOPOTO pPAacIpOCTpaHsi-
eTcs JIeWCTBHE JAaHHOrO 3aKOHa, BO3-
HHUKAIOT  OOLIECTBEHHbIE  OTHOILEHUS,
HOCSIIIIME KOPPYIIMOHHBIA  Xapakrep.
IOpunnueckum  akrom, HpH KOTOPOM
BO3HHUKAIOT IPABOOTHOLICHUS OTHOCH-
TEJIHO HENPaBOMEPHON BBITOIbI, SBIIS-
eTcsl TONyYeHHE STHM CYOBEKTOM XOTS
OBl YaCTH NPEIOKEHHO# BBITO/IbI. Takue
K€ OTHOIICHHS BO3HHUKAIOT U HPH TMOJY-
YCHUH HEMPABOMEPHOM BBITOJIbI — B TAKO#
CHUTYallul IOPUANYECKOE 3HAYCHHE UMEeT
(axT momydyeHust cyOBEKTOM KOPPYILH-
OHHOTO IIPAaBOHAPYLIEHHs XOTs Obl YaCTH
00€IaHHOM BBITOBL;

0) mONydYeHHE JUIIOM, YIHOIHOMO-
YEHHBIM Ha BBINOJIHEHHE QYHKIMH rocy-
JapcTBa WM MECTHOTO CaMOyIpaBiie-
HHS, U TIPUPABHCHHBIMU K HEMY JIMLIAMH
(a. 1 ct. 3 3akoHa Ykpauns! «O mpemnor-
BpAIllEHUH KOPPYNLHKW») TOJapKa, TO
€CTh JICHEXKHBIX CPEICTB WJIM WHOTO
HUMYIIECTBA, PEUMYILECTB, JIbIOT, YCIYT,
HeMaTepHalbHbIX aKTHBOB, KOTOPbIE Ipe-
JIOCTABJIAIOT/IONYYal0T OECIUIaTHO HWIIN
T10 [I€HE HW)KE MHHUMAJILHOM PBIHOYHOM.

VYuuThiBasg, YTO CErOAHS Halle rocy-
JIAPCTBO OTKa3ajach OT KOHTPOJIA 3a
[IEeHOOOpa3oBaHHEM — JTOT  BOMIPOC
pEryaupyercs  HUCKIIOYHUTEIBHO  PhIH-
KOM M OTHOIICHUSMH MEXAY MPOAABIIOM
ToBapa (YCJIyr W Jp.) W TOKyNaTeleM
(moTpebuTeneM) — MUHUMAaJIbHONW PHIHOY-
HOH [ICHOH CYMTACTCS Ha MPAKTHKE T4, [0
KOTOPOH pean3yroT CBO ToBap (YCIIyTH)
OOJIBIIMHCTBO MPOJABLOB (KOHEYHO, 0e3
UX CroBOpa MEXHy co0oii, 4To sBIseTCs
MpeIMETOM paccieoBaHus Ui AHTUMO-
HomonbHOoro Komwurera Ykpaunsl [21]).
B naHHOM ciyyae pPaBOOTHOLICHHS
B cdepe npenoTBpalieHus KOPPYILUH
BO3HHUKAIOT C MOMEHTA IOJIYyYCHHS TAKOTO
nojiapKa;

B) COBEpIIEHHE CyOBEKTOM, Ha KOTO-
poro pacmpocTpaHsercs elicTBre 3akoHa
Vkpaunsl «O TpeIOTBpAIIeHUH KOppyTI-
CBSI3aHHOTO

OHUHn», IMpaBOHAPYILICHU,



C KOppyHLHEH, a MMEHHO JEsHUs, He
COZIepKAILEro PH3HAKOB KOPPYILUH, HO
HApYyILIAIOLIEr0 yCTaHOBJIEHHBIE HACTO-
MM 3aKOHOM TpeOOBaHMs, 3arpeThbl
U OTPaHMYCHHMS, U 32 KOTOPOE YCTaHOB-

JICHa YrOJIOBHAs, aJAMHHUCTPaTUBHAs,
MUCHMIUIMHAPHAS W/WIH  TPaXAaHCKO-
MIPaBOBasi OTBETCTBEHHOCTb.

IOpugnueckum akroMm, Ha OCHOBa-
HUH KOTOPOTO BO3HMKAIOT IIPAaBOOTHOIIIE-
HUSL B cepe MpenoTBpaIleHHsT KOppyI-
LIMM, B JJAHHOM CIIy4ae SBJISETCS MOMEHT
BO3OYXIICHUS JIMIIOM, Pe4b O KOTOPOM
unetr B 4. 1 cr. 3 3akoHa Ykpaunbsl «O
NPEeOTBPALICHUH KOPPYNIUN», XOTS Obl
OJIHOTO U3 TPeOOBAaHMM, 3aIIPETOB U Orpa-
HHYCHHH, KOTOPBIE ONIPE/ICIICHBI B 3aKOHE;

) TOTCHUMAJIbHbIH KOH()IMKT HMHTE-
PECOB, TO €CTh HAJIHMYHE Yy JIUIA YaCTHOTO
uHTEepeca B cdepe, B KOTOPOH OHA BBITION-
HSET CBOM CIy)KCOHBIE WM TIPEACTaBHU-
TEJIbCKHE TTOJTHOMOYHS, MOXKET IOBIHSATH
Ha OOBEKTUBHOCTb MM OECIpUCTpPacT-
HOCTh TIPUHATHUS €r0 PEeIICHUH, WIM Ha
COBEpLICHWE WM HE COBEpIICHHE [eH-
CTBUH BO BpPEMsI BBITIOJHEHUS YKa3aHHBIX
MTOJTHOMOY M.

B sToii cuTyanuu oCHOBaHUEM IS
OTBETCTBEHHOCTH 3a COBEpLICHHE MPaBO-
HapyleHui B cdepe MperoTBpanieHus
KOPPYIIMH SIBISIETCS HENpHUSTHE CyOB-
€KTOM, Ha KOTOPOTO pacIpOCTPaHIETCS
neiictBue 3akoHa YkpauHbsl «O Npenor-
BpAaILICHUH KOPPYIIHN», XOTS OBl OJHOM
13 Mep, IpeIyCMOTPEHHBIX B pasznene V
naHHoro 3akoHa (cT. 28-36);

II) peaybHbIH KOH(IMKT WHTEPECOB,
TO €CTb IPOTHBOPEUHE MEXIY YaCTHBIM
MHTEPECOM JIMLIA U €ro CIIY)KEOHBIMU HIIH
NPEJCTaBUTENIbCKUMHU  TTOJTHOMOYHSMH,
YTO BIUSIET HA OOBEKTUBHOCTH MU Oec-
MIPUCTPACTHOCTh TPHUHATHS PELICHHUH,
WM Ha COBEPIIECHHE WIN HE COBEpIICHHUE
JIEHICTBUH BO BPEMsI BBIIIOJIHEHUS YKa3aH-
HBIX TTOJTHOMOYHH.

B nmamHOM ciywae mpaBOOTHOIIE-
HUSL B cepe MpenoTBpaIleHHsT KOppyI-
MM BO3HHKAIOT, KOIZNA YacTHBIH HHTe-
pec Jmua npuBea K oOpaTHBIM (4eM Te,
pedb O KOTOPBIX HJIET B 3aKOHE) MOCIeN-
CTBUSIM — HEOOBEKTUBHOMY, NPHCTPACT-
HOMY PEILECHUIO U T.II. WK K COBEPLICHHIO
(He COBepIICHHI0) HEOOBEKTUBHBIX HIIH
MIPEIB3ATHIX ICHCTBHIA.

Kak moka3plBaeT NpakTHKa, Ba)KHOE
IOPUIMYECKOe 3HaYeHNE B c(epe ImpeoT-
BpAILICHNS] KOPPYIIHH JODKHBI HMETh
TaKXKe OpUINYecKue (aKThl, CBs3aH-
HBIE C TPEKpaIieHNeM MPaBOOTHOUICHUIT

B yKa3aHHOH cepe 001eCTBEHHbIX OTHO-
HIEHUH.

Kak cnenyer u3 copmepxaHusi pas-
nena XI 3akona Ykpaunsl «O npeaoTspa-
IIEHUH KOPPYMLHUM» IPABOOTHOLICHHS
B cdepe NpenoTBpaICHHS KOPPYILHK
MPEKPAIIAIOTCS B TAKUX CITydasix:

1) npuBnedeHHe BHHOBHOTO JIMIA
K YTOJIOBHOH, a/IMUHHUCTPATHBHOH, TpaK-
JIAHCKO-NIPaBOBOM UM JUCLUIUIMHAPHOMN
OTBETCTBEHHOCTH (CT. 65);

2) Bo3MelIeHHE YOBITKOB, ymiepoa,
HAaHECEHHOTO TOCYJapcTBy B pe3ysbTare
COBEPILIECHUS KOPPYMIIMOHHOTO NPaBOHa-
pyuieHus (ct. 66);

3) oTMeHa HE3aKOHHBIX aKTOB U Clie-
10K (cT. 67);

4) BOCCTaHOBIICHHE TIpaB U 3aKOH-
HBIX HMHTEPECOB M BO3MELICHHE YOBIT-
KOB, ymiep0a, HAaHECEHHBIX (H3MIECKIM
U IOPHOMYECKHM JIMIIAM B pe3ylbTaTe
COBEpIICHUS] KOPPYNIMOHHBIX MpPaBOHA-
py1enuii (ct. 68);

5) U3bATHE HE3aKOHHO IOIYyYEHHOTO
umymecTsa (ct. 69).

IIpu sTOM ciemyeT OTMETHTh, YTO
0COOCHHOCTBIO NPUMEHEHHS JPYTUX Mep
pearupoBaHusi Ha KOPPYIIMOHHOE WIH
CBSI3aHHOE C HUM IIpaBOHApYLIEHHUE, peUb
0 KOTOPBIX HJET B CT. CT. 66—69 maHHOTO
3akoHa, SBISETCS TO, YTO OHHU PEAIH3Y-
FOTCSI TOJBKO MPU YCIIOBHHU TIPHUBIICICHUS
CyOBEeKTa, Ha KOTOPOTO pacIpOCTpaHs-
eTcs neiictBue 3akoHa Ykpaussl «O mpe-
JOTBpAIIEHUH KOPPYIIIHI», K OTHOMY W3
BUJIOB IOPUANYECKOH OTBETCTBEHHOCTH,
YKa3aHHBIX B CT. 65 3TOr0 3aKoHa.

Jpyroii 0COOEHHOCTBIO, B CBS3U
C 3THM, SIBJIETCS TO, YTO B TAKOM Clly4ae
NPaBOOTHOIIEHHUS B cdhepe NpeaoTBpalle-
HHUS KOPPYIILMH TPEKPAaIlatoTCs IMocie
BBINIOJIHGHHS BUHOBHBIM JIUIIOM TeX 00s-
3aTeNbCTB, KOTOPHIE BBITEKAIOT U3 TPeOO-
BaHUI CT. CT. 66—69 yka3zaHHOTO 3aKOHA
(Bo3MemieHne YOBITKOB, BOCCTAQHOBIICH-
HBIX TIPaB, U3BATHE UMYIIECTBA).

Ecnmn xe B OTHOmeEHHWH CyObekTa
KOPPYNIIMOHHOTO WM CBSI3aHHOTO
C HHUM IIPAaBOHApYIICHUS YyKa3aHHbIE B
CT. cT. 66—69 3akoHa Ykpaunsl «O mpe-
JOTBPAIIEHUH KOPPYILMKW» Mepbl He
NPUMEHSINCH, TIPABOOTHOILEHUS B 3TOU
cdepe NpeKpamarTcsi ¢ MOMEHTa BCTY-
IUIEHNS B 3aKOHHYIO CHJIy PeIleHHs Cyna
(B 9acTHOCTH, CIEIYIOIINE CPOKU B yro-
JIOBHO-TIPOIIECCYaJIbHOM IIpaBe OIpese-
aensl B cT. 532 VIIK Vkpaunsl). Ilpu
9TOM CIleyeT IMETh B BHAY, YTO BO BCEX
CITydastX TPHUBJIEYEHUs] BUHOBHOTO JIMIIA
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K T€M WM WHBIM BU/AM FOPHIMYECKOH
OTBETCTBEHHOCTH JIOJDKHBI OBITH COOIIIO-
JCHBl omnpenereHHble cpoku (B Yro-
JIOBHOM KOJICKCK, HampuMep, — CPOKH
JABHOCTH TIPUBJICUEHUS K YTOJOBHOM
OTBETCTBEHHOCTH W MCIIOJIHEHUS OOBHHU-
TEIBHOTO MpUToBopa (CT. cT. 69, 80 coot-
BETCTBEHHO). B 3TOM cilyyae mpaBoBbIC
OTHOLICHHS B cdepe NpenoTBpalieHus
KOPPYILMK TPEKPAIIAITC ¢ MOMEHTa
BBIHECEHHS CyIOM pelIeHHs 00 0CBOOOXK-
JCHUHM BHUHOBHOTO JIMIA OT YTOJIOBHOM
OTBETCTBEHHOCTH II0 3THM OCHOBAaHUSIM
(ct. cr. 285-288 VIIK VkpauHsr).

Jlpyrue 0coOEHHOCTH IIPUBIICYECHUS
BUHOBHBIX JIMI K IOPHIMYECKOH OTBET-
CTBEHHOCTH 32 COBEPILIECHUE KOPPYILIHOH-
HBIX U CBS3aHHBIX C HHUM NPECTYIUICHUH
YCTaHOBJIEHB! B CT. 65 3akoHa YKpauHbI
«O TOpenoTBpaIlleHUH KOPPYHLHH», a
HUMEHHO:

) €CJIM K ATOMY JIHILY CY/IOM HE TIpHMe-
HEHO HaKa3aHHe JIMOO HEe HAT0KEHO B3bI-
CKaHHE B BHJIC JMLICHHS IpaBa 3aHUMATh
OIIpe/ieNICHHbIe JODKHOCTH WM 3aHH-
MarbCsl ONPEJETICHHOW JesATeNbHOCTBIO,
CBSI3aHHOW C BBIMONHEHUEM (DYHKIHI
roCyAapcTBa WJIM MECTHOIO CaMOyIpaB-
JICHUs, WIM TAKOH, YTO NMPHUPaBHUBACTCS
K OTOH JESTENbHOCTH, JIULO IOMICKUT
MIPUBIICYCHHIO K JUCLMIUTMHAPHOI OTBET-
CTBEHHOCTH B YCTaHOBJICHHOM 3aKOHOM
nopaake (4. 2 cT. 65 maHHOro 3aKkoHa)
(B 9TOM CITy4yae NpaBOOTHOIICHHUS B chepe
MPEOTBPAIICHHS KOPPYIIIMK MpeKpa-
LIAI0TCA C MOMEHTa INPUBIICYECHUS JHIA
K AUCUUIUIMHAPHONW OTBETCTBEHHOCTN);

0) B ciydae NMpeKpalieHus pou3Bo-
CTBa 10 €Ny 00 aAIMUHUCTPATUBHOM IIpa-
BOHAPYILCHUH, CBSI3aHHOM C KOPPYIILIHEH,
B CBS3U C OTCYTCTBHEM COOBITHS WIH
COCTaBa aJMUHHUCTPATHUBHOI'O ITPABOHAPY-
[ICHUs], IPABOOTHOIICHUSI B 3TOW cdepe
MIPEKPAIAlOTCS ¢ MOMEHTa BO3MEICHUS
JIMIYY, OTCTPAHEHHOMY OT BBIOJHCHHUS
CIy’)KEOHBIX ~ OOSI3aTENILCTB,  CPEHHETO
3apaboTKa 3a BpeMsl BBIHYKICHHOTO TpO-
r'yJa, CBA3aHHOTO C TAKMM OTCTPaHEHHEM
(4. 5 ct. 65 ykazaHHOTO 3aKOHA).

IIpu 3TOM cClEMyeT OTMETHTh, YTO
BO BCEX IIEPEYHCIICHHBIX CIy4asX OpU-
JUYecKas OTBETCTBEHHOCTb U JpY-
IME Mepbl pPEearupoBaHMsi K BHHOBHBIM
JMIAM B COBEPLICHHH KOPPYILHOHHBIX
U CBS3aHHBIX C HUMHU IPAaBOHAPYILCHUH
HACTYIaeT TOJBKO IPU HAIMYMU B HX
neiictBusx (Oe3neiicTBUM) cocTaBa TIpa-
BOHapyIIeHHU (MIPECTYIUICHUS ), OJJHUM H3
KJIFOUYEBBIX M HEOTHEMJIEMBIX 3JIEMEHTOB
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KOTOPOTO SBJISIETCS OOBEKT MPOTHBOIIPAB-
HOTO HOCSTraTeIbCTRa.

Kpome 3T0r0, CyIIecTBEHHBIM YyCIO-
BUEM /U BO3HUKHOBEHMS M IIpEKpa-
LIEHMs] TPABOBBIX OTHOLICHHH B cdepe
MIPEIOTBPALICHHS KOPPYILHUH SBISETCS
HaJlM4YHe IOPUANYECKOro (akTa Hapyle-
HHUsI BUHOBHBIM JIMIIOM IIyTE€M ICHCTBHS
i 6e3neicTBrs TeX HopM 3akoHa YKpa-
uHbl «O MPeOTBPALCHUH KOPPYIILIUI»,
KOTOpBIE 00NaIat0T MPU3HAKAMH KOPPYTI-
LIHOHHOTO WJIM CBSI3aHHOTO C HUM HPaBo-
HapymeHusix (4. 1 ct. 1).

BoiBonbl. Tak, BaXXHOCTB ornpezere-
HUSI OOBCKTUBHBIX U IOPUINYECKUX (ak-
TOB, CBSI3aHHBIX C BOSHUKHOBEHHEM U I1pe-
KpalleHHeM IpaBOOTHOLICHHH B cdepe
MPEOTBPALICHHS KOPPYIIMU, OYEBUIHA
W 3aKJIIOYaeTcs B TOM, YTO TakuM obpa-
30M MOXHO CO3JaTh CYIECTBEHHBIE yCIIO-
BUS JUIS TPUBJICYCHUS BHHOBHOTO JIMIA
K MpEeIyCMOTPEHHBIM B 3aKOHE BHJaM
FOPUANYECKON OTBETCTBEHHOCTH, @ TAKIKE
Ul TIPUMCHEHHUS K HEMy Jpyrux Mep
IIPaBOBOT'O XapakrTepa.
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YOPEKTUBHBIN 3APYBEKHbBIN OIBIT
MEJIUAIIMOHHOI'O PABPEIIEHUS CIIOPOB

Haranss BACWJIBYEHKO,
acIMpaHT
Hay4Ho-1ccneoBaTeabCKoro MHCTUTYTa My OJIMYHOTO IIpaBa

AHHOTALIA

B crarbe aHaNIU3UPYIOTCS OCHOBHBIC MOIXO/IBI YUCHBIX K TPAKTOBKE MOHSATHS «MEHAINs», 0000IINB KOTOPBIE, 1aeTCsl COOCTBEH-
HOe omperenenne. Ha Hamr B30I, MO MeHANHei CileqyeT MIOHUMATh OMUH 13 Haubosee 3(h)EeKTUBHBIX aTbTepPHATHBHBIX METOIOB
YPErylIupoBaHUs CIIOPOB, KOTOPBIH MpEaoaracT NpUBJICUCHHE IIOCPEAHNKA [Tl IOMOIIM B PEIICHHN KOH(INKTHOM CHTyalluH, Ha-
JIa)XMBaHUE MPOIEcca KOHCTPYKTHBHONW KOMMYHHKAILIUH, aHAM3a TIPUYUH BO3HUKHOBEHHS KOH(IUKTA TaKUM 00pa3oM, MU KOTOPOM
CTOPOHBI [0 CBOEMY YCMOTPEHHIO BHIOMPAIOT OJMH U3 BAPHAHTOB KOMIIPOMECCHOTO PEIICHHS C IIEbI0 YAOBICTBOPEHHUS HHTEPECOB U
noTpedHOCTEN 00eNX CTOPOH.

B KOHTEKCTE MOMCKA PallMOHAJIBHOTO BHEAPCHHS MEAHALMOHHOTO Pa3pelICHHUs CIIOPOB B OTCYECTBEHHYO IPABOBYIO MPAKTHKY
UCCIIeyI0TCs Hanbosee spkue IpUMephl 3apyOeKHOTO OIBITA, II€ MEJUAIMs SBIISETCS albTePHATUBOM rOCyIapCTBEHHOMY U apOu-
TPKHOMY CYHOIIPOU3BOICTBY.

KuroueBble ciioBa: mpaBoBoii criop, KOHQIHKT, MeIHalMsl, yPEryJIHUPOBaHKHE CIOPOB, pa3pelicHHe CIOPOB, 3apyOCKHBII OIBIT,
CYAOIIPOU3BOACTBO, IPUMHUPUTENBHASI TIPOLIELyPa.

EFFECTIVE EXTERNAL EXPERIENCE OF MEDICAL SOLUTION OF DISPUTES

Natalia VASILCHENKO,
Postgraduate Student of Research Institute of Public Law

SUMMARY

The article analyzes the main approaches of scientists to the interpretation of the concept of "mediation", summarizing which
is given its own definition. In our view, mediation should be understood as one of the most effective alternative methods of dispute
resolution, which involves the involvement of an intermediary to assist in the configuration of a conflict situation, the establishment
of a constructive communication process, analysis of the causes of the conflict in a manner in which the parties, at their discretion,
choose one of options for a compromise solution in order to meet the interests and needs of both parties. In the context of the search for
a rational implementation of mediation dispute resolution in domestic legal practice, the most striking examples of foreign experience
are researched, where mediation is an alternative to state and arbitration proceedings.

Key words: legal dispute, conflict, mediation, dispute resolution, dispute settlement, foreign experience, legal proceedings,

conciliation procedure.

IMocranoBka npodaembl. B mocnen-
Hee BpeMs Ha TePPUTOPHUH HAIIEro rocy-
nmapctBa WHGOpMAIUs O TPUMEHEHUH
MeIuanuy TpHoOpeTaeT Bce OOINBIIYIO
MOITYJSIPHOCTD, KOTOpas UMEET pacIpo-
CTPAaHEHHYI0 MPAaKTHKy B MEXIyHapo.-
HOU cpeze. 1 xoTs HEKOTOpbIE CHELU-
AIHCTBI YTBEPXKAAIOT, YTO s YKpaUHbI
3TO SIBJIEHUE HE 3HAKOMO U HE aKTyaJIbHO,
HaOJIofaeTcsi Bce BO3PACTAIOIIUN HHTeE-
pec K JaHHOW TeMe. YUUTHIBAs 3TO, AJS
MIOVCKA PAIllMOHATBHOTO BHEPEHHS MEIU-
AI[IOHHOTO Pa3peIIeHHs CIIOPOB B OTEYe-
CTBEHHYIO IIPaBOBYIO IIPaKTUKy CTOUT
nccuenoBark Hambosee SpKHe TPHMEpPEI
3apy0e)KHOTO OTIBITA, TJIe MEHALS SBIISI-
€TCsl aNBTePHATHBOW TOCYIapCTBEHHOMY
1 apOUTPAXKHOMY CYZOIPOH3BO/CTBY.

Cocrosinue wucciaegoanus. Ilpo-
aHAIM3UPOBAB HAyYHbIE HMCCIEIO0BAHMS
B 00JIaCTH HMCIIOJIb30BAHHUA MEAMAIMOH-
HOT'O METOJIa pa3peleHHs CIOPOB, CTOUT

3aMETHTh, YTO OHO SIBJISETCS HEHO-
CTaTOYHO HCCIICOBAHHBIM B YUYEHBIX
Kpyrax. MoxeMm Ha0IIOIaTh CIUHUY-
HbIC MyOJNUKAIMA TaKUX aBTOPOB, Kak
T. Xynsaxosa, 1. Tepemenko, A. 3anap,
a TaKKe pA  OTHCIBHBIX HAay4YHBIX
UCCIIEIOBaHHH, B KOTOPBIX KOCBEHHO
OCBELIAIOTCS OTIENbHbIE ACIEKThl 3TOH
npoOyieMbl, HampuMep, TPYAbl TaKUX
aBTOpOB, Kak A. EBceeB, A. ®eabKoBHY.

Ienblo u 3agayeil cTaTbu sBISETCS
uccnenoBanue 3(GGeKTHBHOrO 3apy0deK-
HOTO ONBITAa MEAHALMOHHOTO Pa3peILCHHs
CIIOpOB.

B Xome WcclemOBaHUS —U3y4aluCh
W QHAM3UPOBAJINCH HAyYHBIC CTaThH,
MOHorpahuu W JApyrue myOnMKanuu
OTEYECTBEHHBIX M 3apyOeKHBIX YYCHBIX,
HEKOTOPbIE HOPMATHBHO-TIPABOBBIE AKThI
B pa3spese M3y4aeMoro siBineHus. Vcronb-
30BaHbl CJIEMYIONIME METO[bl Hay4HOTO
[IO3HAHMS: aHaIu3 U 000OILIEHNE TaHHBIX

HAay4YHOH U METOAMYECKOM JMTEpaTyphl,
CpaBHEHHE, CHCTEMAaTH3aIIsI.
H3i0:keHHe OCHOBHOIO MaTepH-
ana. O6o0menne onbiTa paboTh Cyneo-
HOM CHUCTEMBI W OpPraHOB KOHTPOJS 3a
coOmroneHneM TpeOOBaHUU HEHCTBYIO-
LIEro 3aKOHOJATENIbCTBA, B YaCTHOCTH
10 BOIpOCaM OXpaHbl Tpyna, CBHJE-
TEJIBCTBYIOT O TEHJIEHIMH POCTa YHCia
CyIeOHBIX JIeJl U yBEITHMYCHUSI CPOKOB UX
paccmorpenusi. IlomaBnstomee  0ob-
IIMHCTBO eI HePEeXOJUT K paccMoTpe-
HUIO B alleJUBSIIUOHHBIX Cy/aX WIH Jaxe
B Cy[lax BBICIIMX UHCTAHLUH. Y YUTHIBASI
BBIIIEyKa3aHHOE, HA CETOMHANIHUN eHb
aKTyaJbHBIM BBITJIIIUT BOINPOC BHE-
JIpEHHs. B MPAKTHKY MPUMHUPHTEIbHBIX
MIPOLEyp, YTO IHO3BOJSET COIKOHOMHTH
BpeMs M PECypCHl, YMEHBIIUTD HArpy3Ky
Ha cyJeOHO-TIPaBOBYIO CUCTEMY BOOOIIE
U, KaK CJeICTBHE, CII0OCOOCTBOBATH
MTOBBIILIEHUIO Ka4yeCTBa IPaBOCY/ANUS.
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TepMuH «Menuanus» M IMpUMEHe-
HUE NOAOOHBIX MNPOLEAYP HOIYYHIH
pacrnpocTpaHeHUE BO BTOPOH MOJIOBHUHE
XX Beka NpeuMYIIEeCTBEHHO B CTpaHax
C aHIJIOCAKCOHCKOH MpaBOBOW CHUCTe-
moi, Takux kak CIIA, BemukoOpu-
TaHus, ABCTPaJMs, C IOCIEAYIOLIUM
pacnpocTpaHeHUEM Ha JIpyrHe CTpaHbl.
[lepBBIii ONBIT NMPUMEHEHHS INPHUEMOB
Meananuy OblI HOJNYyYeH IPHU paccMo-
TPEHUU CEMEHHBIX WJIM POACTBEHHBIX
Jen. BrnocnencTBum Meauanus IOIy-
YuJIa pacnpocTpaHeHue u crana spdex-
TUBHBIM HWHCTPYMEHTOM B peEIICHUH
OTMPOKOTO Kpyra BOIPOCOB M CIIOPOB,
HauyMHas C CEMEHHBIX U 3aKaHYUBas pas-
HOCTOPOHHUMHM KOMMEPYECKHMMHU KOH-
¢nukTamMu.

B HekoTophIX rocymapcrBax Menu-
anus npuobpena WHCTUTYLHOHAIbHBIN
XapakTep, cTajla 4aCThI0 IpolLeccyalb-
HOTO 3aKOHOJATelbcTBa. JTO Hauboiee
XapaKTepHO Al CTpaH KOHTHHEHTAaJb-
HOH IpaBOBOM cucTeMBl. B npyrux ciy-
yasx MeJualus CKopee IpOsBIsAeTCs
Yyepe3 COBOKYIHOCTh IPOTPaMM, IMpak-
THK, TPUMEHSIEMBIX B JAESITEIBHOCTH
00LIECTBEHHBIX WM  TOCYIApCTBEH-
HBIX OpraHU3alMil ¥ yupexAeHUN mpu
OTCYTCTBHH YETKOTO 3aKOHOJATEIIEHOTO
perynupoBanus [1]. Hecmorps Ha 3tO,
BHEJPECHHUE NEHCTBEHHBIX MEXaHH3MOB
MEeIHallNd MOXET CTaTh BaKHBIM DJIe-
MEHTOM CyJAeOHO-IIpaBoOBOTO  pedop-
MHUPOBAHHUS, YTO MO3BOJIUT YMECHBIIUTH
(uHAHCOBBIE 3aTpaTbl W MHHHUMH3H-
pOBaThb BpPEMEHHBIE H YEJIOBEYECKUE
pecypchl.

Opnnako, kak ormedaet H). Taiibo-
JIMHA, B Pa3HBIX CTPaHax aJbTepHATHB-
HBIE CHOCOOBI YpPErylIupoBaHHs CHOpa
HE MOIMEHSIOT TOCYIapCTBEHHOTO Ipa-
Bocynus. Hamportus, nBuxymieil cuinoit
pa3BUTHS ANBTEPHATUBHBIX CHOCOOOB
paspemenuss crnopos B CIIA wu npy-
I'MX CTpaHax SBIAETCS, MPEXAE BCEro,
noTpeOHOCTh B YMCHBUICHUH 3arpy-
JKEHHOCTH TOCYIApCTBEHHBIX CYIOB OT
pacTyIero 4uciaa pacCMOTPEHHBIX Aedl.
B T0O e camoe BpeMmsi MHOrooOpasue
MPOLeyp pa3pelIeHUs] CHOPOB MOMKET
CIO0COOCTBOBATh CHHKEHUIO KOHQIUKT-
HOCTH B COBpeMeHHOM obmiectBe [15].

Jns Gonee TiryGOKOTO TOHHWMAaHUS
H3y4yaeMoro sBICHHS CIEIyeT paccMo-
TPETh HEKOTOPBIC MOJXOABI K TPAKTOBKE
NAHHOTO NOHATHA. Tak, 1O MHEHHIO

A. BoiiHapoBckoll, mox Meauanuein
HEe00XOMUMO TMOHUMATh THUOKUU Tpo-
1ecc, MpOBOANMEIN KOH(QUISHINAIBHO,
B KOTOPOM HEHTpallbHas CTOpOHA
(MenuaTop) HOMOraeT CTOPOHAM KOH-
¢HUKTa IIyTEM NEeperoBOpoB TOCTHYb
corjacus B pelieHuu cropa [2].

ITo MHeHMIO aHIIHMHCKOro mpodec-
copa H. Duuproca, Meauanuio cienyer
[IOHUMAaTh Kak Hambosiee IOIMyJIsApHbIH
cnoco0 paspelieHus crnopoB B Bemuko-
Oputannn. OH OOBSCHIET 3TO TEM, UTO
roCyJapCTBEHHOE IPaBOCYAUE HMEET
P HEJAOCTAaTKOB: SIBISIETCS HEIpen-
CKasyeMbIM M OOBEMHBIM, a TaKXKe
BBICTYNAeT NPUYMHON JHIIHUX 3aTpaT
U TPOJOHKUTEIBHOTO BPEMEHHU MpH
pa3pelieHny CIIOPOB; IPENOCTABISIET
JIUYHO CTOPOHAM MaJlo BO3MOXKHOCTEH
ISl ydacTUsi B pas3pelleHHH cIopa
(B ornuume OT HMX TNpeACTaBUTENECH)
XapaKTepU3yeTcs TeM, YTO peLIeHHE
[0 JelIy BCEerga BBIHOCHTCS TOJBKO
B MOJB3Y OAHOHM CTOPOHBI cropa; o0e-
CIIEYMBAET IVIACHOCTh U OTKPBITOCTH
npaBocynus 1 Beex aui [15].

B 10 xe Bpemsa P. Pummu-Hadd
n A. beHHeTT onpeaensoT MeAHALHIO
KaKk MpoLeaypy, C TOMOLIbI0 KOTO-
poit OecmpucTpacTHasi TpPETbs
pOHa pelaeT, KakuM 00pa3oM MOXKHO
paspemuth KOHQIMKT. B mpouenype
MeIWalud WMEHHO CTOPOHBI CIOpa, a
HE MEAMATOPBl, ONPEAEISAIOT YCIOBHS
JIOCTUTHYTOTO COINameHus. Meauamnus
KacaeTcsl ckopee OyayIlero rnoBegcHHs
CTOPOH cIopa, a He npouwioi [20, c. 4].

OTedecTBeHHAsI HCCIIEA0BATEIBHULIA
T. Illuakapp OTMEYaeT, YTO MEIUaLUs
SABISACTCS 1OOPOBOJIBHBIM, CIEIHAJIb-
HBIM, HE NMPHHYAUTENbHBIM, THOKUM H,
KaK TPaBHIIO, 3aMKHYTHIM MEXaHH3MOM
CHUXEHHS YPOBHSI HEONPEAEIEHHOCTH
U PHUCKOB MEXJIy CTOpOHaMHU cIopa H,
110 BO3MOXXKHOCTH, PEUICHHUSI KOHPIINKTA
[16]. VYuensit @. Ilredex cuuraer,
YTO MeAMalMs SBISETCS NPOLexypoil,
B KOTOPOH MOCPEIHUK, HE HMEIOUINI
MOJTHOMOYHMH opraHa cyneOHOH BIIaCTH,
o0eryaeT B3aMMOJICHCTBUE MEXY CTO-
pOHaMH CIOpa € IO CO3IaHus s
CTOPOH YCIIOBUH I peLIEHUS] UMU KOH-
¢nukra [21, c. 1].

[Ipoananm3npoBaB OCHOBHBIE TIOJI-
XOIbl YYEHBIX K TPAKTOBKE JaHHOTO
MOHATHUS, MOXEM HPEAJIOKHUTh CO0-
CTBEHHOE ormpejeneHne. Takum obpa-

CTO-

30M, Ha Hall B3DVISA, HOJ Meguamueit
ciexyeT MOHMMAaTh OJUH M3 Haumboiee
3¢ (EeKTUBHBIX aIBTEPHATUBHEIX METO-
JI0OB ypEryJlIHpOBaHUs CIIOPOB, KOTOPBII
IpejnogaraeT MpHUBJICYCHUE MOCPE-
HUKa JUIsI TIOMOINM B pEHIeHHH KOH-

(IMKTHOH  CUTyaluu, Hajla)KUBaHHUE
npolecca KOHCTPYKTHBHOH KOMMYHH-
Kalli{, aHaju3a NPUYMH BO3HHKHOBE-
HUsl KOHQUIMKTa TakuM o0pas3om, Mpu
KOTOPOM CTOPOHBI IO CBOEMY YCMO-
TPEHUIO BBIOMPAIOT OIWH M3 BapHaHTOB
KOMIIPOMHUCCHOTO DELIEHUS C LEJbI0
YIOBJIETBOPEHHSI MHTEPECOB M MOTpeO-
HOCTe# 00enx CTOpOH.

Kaxk ormeuaetr M. Ilonumyk, ocCHOB-
HBIM OTIIMYMTEIBHBIM KPUTEPUEM pa3-
JUYHBIX MOJENeH MeIHaluu SBISIETCS
(¢opmanbHast CBS3b 3TOH IPOLENYpHI
¢ cyae6HbIM mponeccoM. CooTBeT-
CTBEHHO, OTJENBHO CIIEAYEeT paccMaTpu-
BaTh CIIEIYIOLIE TP OCHOBHbIE MOJIEIIH
menuanuu [11]: 1) yactHast (BHecyneO-
Has) MeAWanus, KOTopas XapaKTepH-
3yercs IIOJIHOW HE3aBUCHUMOCTBIO OT
mpolecca pacCMOTPEHHsI CIIOpa Cy/I0M;
2) nocynebHast Meauanusi, 1k KOTOPOit
XapaKkTepHa OIpe/eIeHHas KOOpJIuHa-
Ul C CyIeOHBIM IPOLECCOM, KOTOpas
B TO )K€ BpeMs OTHeJIeHa OT Cyaa Kak
MHCTUTYLMH; 3) MeaManus B Ipeenax
cyneOHOTO mpolecca, KOTOPOH IpH-
CyIIa JIOKalbHas U epCOHATIbHAS CBS3b
C CYIOM M JICHCTBUSMH, peaIu3yeMbIMU
B paMKax pacCMOTPEHHMS JieJia CyJ0M.

B MmpoBo# mpakTHKe dYale BCEro
MOXHO BCTPETHUTh YacTHYIO H J0CY-
nebuyo mozenu menuaru. OCHOBHOM
XapaKTepHOH YepToil 4YacTHOH Meau-
anuM SABJISETCS TO, YTO Takas Ipole-
Iypa paspelieHHus cropa HadyMHAeTCs
[0 MWHUIMATHBE caMHuX CTOpoH. To
€CTh CTOPOHBI YYacTBYIOT B MEAUAIMH
Ha OCHOBAHMM 3aKIIOYEHHOTO MEXIy
HUMH COTJIalleHHWs. TakWM coramie-
HUEM MOXET OBITh KakK NpelocTeperKe-
HUE, SBISIOLIEECS YacTbhio J0OroBOpaA,
KOTOPBII OBIIT 3aKJIIOYEH CTOPOHAMH 10
BO3HMKHOBEHUS CIIOPA, TAK U CHELHATb-
HOE COIIallleHHe O MEAHMAaILUH, KOTOpOoe
3aKJII0YAeTCsS CTOPOHAMHU YK€ TIIocie
BO3HUKHOBEHHMS criopa [11].

OnuH U3 CICUMAINCTOB B JaHHOM
obmactu. A. JlkepemH, OTMEYaeT, UTO
OTIIMYMTENIBHOM 4epToil  mpouexypsl
MeIHMalMU KaK MPOoIeyphl 10 pa3pele-
HUIO CIIOPOB SIBIISIETCS €€ IIeNb, KOTOpast



3aKJIIOYAeTCsT B JIOCTHXKEGHUH J00po-
BOJBHOTO M COINIACOBAHHOTO Ppe3yJb-
Tara, a TakKe OTCYTCTBHE TIOJTHOMOYHIT
Yy HPOBOASLIETO MPOLENypy MEAHALUH
[0 HAaBA3BIBAHMIO CTOPOHaM JHO0OOTro
00s13aTeILHOTO ISl UCTIOTHEHHSI perle-
HUs crniopa. B uaeane npouenypa menu-
alMM SBISETCS TBOPYECKUM M THOKHM
MpoIeccoM, KOTOPHIM MO3BOJIsIET 00e-
CIEYHUTh KOHPUICHIHAIBHOCTD, IPAMOE
y4acTHe CTOPOH CIOpa B €Tr0 PeIleHuH,
a Tak)Ke KOHTPOJNb C UX CTOPOHBI, UTO
MOBBIIIAET CTEIEHb CaMOCTOATENIbHO-
ctu cTopoH [17, c. 435].

[TokazaTensHO, dYTO Tmpouenypa,
3aponuBmiascs B CILIA, B cdepe cemeii-
HOTO MpaBa, B HACTOSIIEEC BpeMs 1Ta
CTAHOBHUTCS Bce Oojiee MOMYISIPHOI
cpeau OusHecMeHoB. W 3T0 HeynuBH-
TEJIBHO: HAa MEXYHAPOIHBIX KOH(pEpeH-
[USAX, OPTaHW30BaHHBIX MexayHapon-
HOM TOProBoi majaToi, HEOIHOKPATHO
O0TMEYaIOCh, YTO IOPHUCT, OOYYECHHBIH
MEIHaTHBHBIM SKOHOMHT
10 20% pacxon0oB CBOEH KOMIIAHMM Ha
cynebHble pa3buparenbcTBa [5]. Menu-
arus MoJIb3yeTcsl OONBIION MOMYISIPHO-
cteio B CHIA. be3 menuatopoB B cdepe
9KOHOMHKH, MOJUTUKH, OM3HECa B ITOH
CTpaHe HE NMPOXOIUT HU OIWH Cepbes-
HBII TIEPEroBOPHBIN MpOLECC, a TaKXKe
BBIITYCKAIOTCS JKypPHAJIbl, OCBELIAIOLINE
npobnemsl Menuanuu («ExexkBaprais-
HBII JXypHal 1o mMexuanuu»). B 1o xe
Bpems B CIIIA cymectByer Hannonams-
HBI WHCTUTYT pa3pemeHus KOHQIHK-
TOB, KOTOPBIH 3aHMMaeTCs pa3paboTKoil
HOBBIX METO/IOB MEIHAllM{, a TaKxke
NEHCTBYIOT YacTHBIE M TOCYHapCTBEH-
HbIe ciy)O0bl Menuanuu [10, c. 46].

B or10il cTpane Memmanus sBisieTCS
CHEIHATLHBIM
KOTODBIH 3aKIIFOYAETCs, C y4aCTHEM Tpe-
ThE# CTOPOHBI, MPOLIEcCa B ONTUMH3ALUH
MOWCKa KOHQIMKTYIONMMH CTOPOHAMH
pemieHuss npoOieMbl, KOTOpOe I03BO-
U0 ObI ipekpatuTh KOHGIUKT. Vcxomst
13 aMEepUKAHCKOTO OIBITa, MOXXHO CUH-
TaTh, YTO MEJHALMs WIM HOCPEAHUYe-
CTBO SIBJISICTCS MPOLECCOM, B XOJI€ KOTO-
pOTO YYaCTHHKH KOH(JIMKTA C IOMOIIBIO
HEHTPaJIbHOIO MOCPEAHUKA BBIABISAIOT
npoOJIeMbl, ONPEACNISIOT MYTH UX pellle-
HUS, aHAIM3UPYIOT BapHaHTHI 3aBepIie-
HUS KOH(MKTa, BBIOMpas M3 HHUX TOT,
KOTOpBIN HanboJee MOAXOJUT U OTBEYAET
HHTEepecaM 00enx ctopoH [16].

npuemam,

BUAOM  ACATCIBHOCTH,

B CIIIA HoOpMaTuBHO-IIPaBOBOM
OCHOBOH Mepmuanuu siBisiercs «EgunHo-
o6pa3znerii Akt o mexnanuu 2001 roma»
U JIOKAJIbHBIE aKTbl, IPUMEPOM KOTOPBIX
MOTYT cly)uTh «IIpaBuiia mocpegHu-
4YecTBa, NPUMEHsIEMBIE B (eiepatbHOM
Cyle 3amajJHoro okpyra mrara Mu4u-
raH», KOTOpbIH oO0beauHHI 2,5 ThIC.
perynupyommx
HOCPEHUYECKYIO AEATEIBHOCTh B Pa3-
auyHBIX mTaraXx. OH pernaMeHTHpYeT
OCHOBHBIE TIOHATHS M TEPMHHBI IIPO-
uenypbl Menvauuu [8]. JlaHHBIM aKT
CIIIA, xpome TOrO, €lle M PacKphIBaeT
pSI OIpeneleHHBIX YCIOBHH, B KOTO-
pBIX KOH(QUACHIMAIBHOCTE HE MOXKET
ObITh TNpPHMEHEHaA.
mratoB CIIA moryr orBedarh «eIu-
HOOOpa3HoMy akTy o meauanuu 2001»
LEJINKOM, JOIOJHATH €r0, a MOTYT JINIIb
B YaCTH OTpakaTb OCHOBHBIE ACHEKTBHI
(enepanbHOrO0 HOPMAaTHBHO-IIPaBOBOTO
akta. Hopmatususiit moxyment «Ilpa-
BHJIa TMOCPEJHUYECTBA, IPUMEHSEMBIE
B (heiepalbHOM Ccyzie 3anagHoro okpyra
mrata MUYUTaH» oOmnpeaesser mpole-
Iypy el mocpeaHndecTBa (MeaHannn).
Cyn MOXET Ha3Ha4YuTh K MOCPEIHHYE-
CTBY J1000€ IpaXkJJaHCKOE JIEJI0 MU €ro
4acTh, KOTOpasl HE 3aTparuBaeT KOHCTHU-
TYUUMOHHBIX [IpaB JUYHOCTH [9].

Takum o6pa3om, menuanus B Coe-
nuHeHHBIX IlITarax Amepuxu sBiIsieTcs
JOOPOBOJIBHBIM IIPOLIECCOM, B PaMKax
KOTOPOTO MEIUaTOp HCIIOJNHSAET pOJIb
NPUMHPUTENS KOHQIUKTYIOIIHUX CTO-
pOH, mHbITaeTcs O0OECHEYUTh YCIIOBHS
UL 1O0OpOBOJIBHOTO  YperyaupoBa-
Hus crnopa. He cimyuwaitno, uto B CIIA
Gosiee 10JIOBUHBI HCKOB YPETr'YJIUPYIOTCS
B CylaX, a IEHTPaJbHBIM DJIEMEHTOM
MEIWAHA SIBISIETCSI MEKJINIHOCTHBIH
aCIIeKT [IEPEeroBOPOB.

Crpansl  Espomneiickoro  Coro3a
(manee — EC) mpu3Hanm, 9T0 MeAHanus
MOXET CTaTh YacTbi0 CyIAeOHBIX NpO-
Henyp ¥ INPUMEHSTHCS BO BHeCyneO-
HoM mopszake. B 1999 rony Espomneii-
CKUH coBeT Ha 3acenaHud B Tammepe
mpusBaid rocymapctsa EBpomnelickoro
Coro3a K BHEAPEHUIO aJbTePHATHBHBIX
BHECY/IEOHBIX IpPOLELYp, CPeAHu KOTO-
pBIX W Mequanus Kak OIMH U3 OCHOB-
HBIX MeTozoB. B 2008 rony B EC 6puta
npunsta [JupextuBa 2008/52 / EC
EBpomeiickoro mapiaMeHTa M COBETa
10 OTIpeNeJICHHBIM aCleKTaM MeINalliy

Pa3JINYHBIX 3aKOHOB,

JlokanbpHBIE aKThBI
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B I'PaXIaHCKHUX U KOMMEPYECKHX JIeNax,
a TaKXkKe psJ PeKOMEHJAalUid U PyKOBO-
pamux npuHnunos. Cdepoit pacmpo-
CTpaHeHMs JIMPEKTUBBI SABJISIOTCS MEXK-
IyHapOJHbIe criophl, B 1. 8 [IpeamOybt
TOBOPHUTCS: «HUYTO HE JTOJDKHO MEIaTh
MPUMEHATh 3TH HOJOKEHHUS TaKXKe BO
BHYTPEHHHX MEAMALMOHHBIX IpOIeC-
cax» [6].
Kpome HupextuBsr 2008/52/EC,
Pl MEXIYHapOJHO-TIPAaBOBBIX

aKTOB W aKTOB PEKOMEHIATeIhHOTO
XapakTepa, HOPMbBI KOTOPBIX LieJeco-
00pa3HO MMIUIEMEHTHPOBaTh B 3aKOH
VYkpauns! «O Meananum». B gactHOCTH,
310 Mogensnsiii 3akon JOHCUTPAIJI o
MEXAYHAPOAHON IPUMUPUTETHHON IPO-
nexype 2002 roma [13], KOTOpBIH B3SIT
32 OCHOBY JUI HallUOHAJIBHOT'O 3aKOHO-
JlaTenbCTBA MO MeQUanuu 26-10 CTpa-
HamHu Mupa, u «IIpuHIMIBEI IS Opra-
HU3alUi, oOecrneynBaroLIMX IpoBeJe-
Hue Menuanuu» [12], koTtopbie ObLIH
co3nansl B 2002 rogy MEUpOBBIMH JTHE-
pamu B cepe Meualuy U 0Ka3bIBalOT
JYYIIYI0 MHPOBYIO INPAKTHKY B OTOMH
obnactu (Principles for ADR Provider
Organizations).

3aMeTHM, 4TO IOPUCTHI €BPONEHCKIX
CTpaH TOTOBHI OpaTh Ha cebsl aKTHBHYIO
POJIb B peIICHUN KOHQIMKTOB ¥ aKTHBHO
J000UpPYIOT BHECEHHE COOTBETCTBYIO-
OIMX W3MEHEHHH B 3aKOHOJATEIHCTBO
cBoux crpad. Tak, Hampumep, B Ura-
JHMH, TIE CPEIHUH CPOK PacCMOTPEHHS
Ipa)ITaHCKOTO JieJla B CyA€ COCTaBISAET
7 nert, ¢ centsOps 2014 crano obs3a-
TEJNBHBIM J10CY[IeOHOE yperyIupoBaHHe
psifa KaTeropuii cropoB ¢ o0s3aTelb-
HBIM y4acTHeM aJBOKaTa (TO €CTb 3aKo-
HOJATEeNbHO 3aKpeIuieHa Mpoleaypa
«IIeperoBOPOB COTPYAHHYECTBA»). BBe-
JeHHue 00513aTebHON NpOoLeypbl MeIu-
allMM, YTO CONPOBOXKAAIOCH CKaH/AIOM
W OTPOMHBIM JaBJICHHEM CO CTOPOHEI
a/JIBOKaToB, TEIeph 110 ONPEAEICHUIO
MPU3HAHHBIM MEAMAaTOpPaMH, MOKa He
TTOMOTJIO PEeIINTh 3Ty mpobnemy [3; 4].

Bo ®panuuu anBokarhel Takxke Ipo-
SIBISIIOT MHTEPEC K aJbTePHATHBHBIM
crioco0aM  pasperieHus
JKeJlask OCTaTbCsl B CTOPOHE OT JIaHHOTO
HalpaBlCHHs, KOTOPBIH MOXET OKa-
3aThCs MOMYJSIPHEIM y KiIHeHTOB. Kpome
TOTrO, HeJb3s 3a0bIBaTh M O IPABOBOH
TTOMOIIH /ISl TEX, KTO HE B COCTOSIHUHM €€
ormatuth. Kak cripaBeiiiBoO oT™MedaeTcs

€CTh

CIIOpOB, HE
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B benoil xkuure HanuonansHoro cosera
azgBokaTckux manar dpaHiuH, MOCBS-
meHHoM mpasocyauto XXI B., KaIblil
HOBBIU CHOCO0O JPYKECTBEHHOTO ypery-
JTUPOBAHUS KOH(PIUKTOB CTABUT BOMPOC
0 TpaBe Ha COBET, CONCICTBHUE, 3alIUTY
U TIOMOIIb, KOTOPHIE JIEMOKPaTHYECKOE
o01iecTBO 0053aHO MPEAOCTABIATh HAU-
6onee myxnatommmMes [19]. Bo ®pan-
WU yCIyTH MEAHALUU OKa3bIBAIOT
OOIIeCTBEHHbIE OpPraHU3al[id, a MeIu-
aTopbl JIOJDKHBI OBITH aKKPEIUTOBAaHBI
MPOKYPOPOM, TOCIE Yero MOTYT IMOJ-
mucaTh KOHTPAaKT ¢ MUHHCTEPCTBOM
ocTHind PpaHIMU O MPEOCTaBICHUH
yeayr menuanuu. OHH sBIsIIOTCS Oec-
MJIATHBIMUA Ui YYaCTHHKOB Ipoliecca
U OIUTAaYMBAIOTCS U3 TOCYAapCTBEHHOTO
oromkera [16]. AxBokaramu ObLT pas-
paboTtaH psa OPEAIOKCHHM, KOTOPbIE
peTiIaMeHTHPOBAJIM HAIMpPAaBJICHUS pac-
LIMPEHUs] y4acTusi CTPaHbl B yperyiu-
pOBaHHU CHOPOB BHECYACOHBIMH METO-
JaMu, 0co0oe BHHMaHHE YAEISIOCH
MeIHanuoHHON Metonuke. Kpome Toro,
ObUT COCTaBICH CIHCOK MPHYUH, IO
KOTOPBIM OJHA M3 CTOPOH CIIOpa MOXET
00paTUThCS K MEIHATOpy 3a IMMOMOUIBIO.
Cpenu HUX BBIJEICHBI IPUYHHEL P dek-
THUBHOCTH, TaPaHTHPOBAHHOT'O COOITIO/E-
HUsl ITHYECKHX HPUHIUIOB, TapaHTHil
3aKOHHOCTU W COaNaHCHUPOBAHHS HHTE-
PecoB CTOpPOH.

B T'epmanuu B TeyeHUe JIUTEIb-
BpeMEeHH CyaeOHas Meauarus
HCIIOJIb30BAJIACh B MpeesiaX MUIOTHBIX
NpoekToB. BMecTe ¢ TeM mpakTHka pas-
pelIeHHUs CIOPOB C MOMOIIBIO CYAeOHOM
Menuanuu TpeboBaia HAJOKEHUS Ha
CyZel TOTONHUTENBHBIX 00S3aHHOCTEH,
CIeMoBaTeIbHO, ¥  OMOJHUTEIBHOMN
HArpy3KH Ha CyZeOHbIC OPTaHbI B I[EJIOM.
[MoaToMy mpeacTaBUTENN Pa3IMYHBIX
roCyIapCTBEHHBIX OpPraHOB YacTO He
0J100pSTH UICI0 UCTIONB30BaHUS Cyneo-
HOIl MeQualuy Ha TMOCTOSIHHOM OCHOBe.
Takyro MO3HIMIO OHH OOBSCHSIH TEM,
YTO CyIbH MAOJDKHBI COCPEIOTaYMBaTh
CBO€ BHHMAaHHE Ha UCCIICOBaHUHU
00CTOATENBCTB JieJa M pa3pelieHUuu
CIopa CaMOCTOSITEIBHO, & BBIITOJHEHHE
UMU (YHKIHH, CBSI3aHHBIX C y4acTHEM
B MeIWaluu, 3TOMY HE CIIOCOOCTBYET.
CyneOHYI0O MOAENs MeEAWaluu KpPUTH-
KOBJIM TaKXXe NPEICTaBUTEIH aCCOLU-
alil aBOKATOB, OTMeYas, YTO YacTHAs
MenalKs He CMOXKET Pa3BHBATHCS, €CITH

HOTO

cynbl M BHpens OyayT mpeasnarath Oec-
miaTHyoo menuanumo [18, c. 532-533].

Mennanust SBISE€TCS UYpEe3BBIYAHO
BaXHBIM  KOMIIOHEHTOM  IPaBOBOil
cuctemsl [lompmm. IlepBas momsITKa
BBEIEHUSI MEIHMAllU B TOJIHCKOE 3aKO-
HOJATeJIbCTBO ObUIa CBsI3aHA C IIpH-
HATHEM HOBOTO YTOJOBHOTIO KOAEKCa,
KOTOpBII BCTymus B Cuiry 1 ceHTaops
1998 rona. ®akTuuecku OIUH rox ObuI
MPEeOCTaBICH JIJIsl HOATOTOBKU MPaKTH-
KOB K IIPUMEHEHHUIO HOBOTO YTOJIOBHOTO
3aKoHojarenbcTBa. OQHAKO Jaxke Mocie
3aKpelyieHus MEAMallMd B 3aKOHOJa-
TEIBCTBE y IPAKTHKOB He OBLT0 chHopMu-
pPOBAHO €IMHOE MHEHHE OTHOCHUTEIIBHO
ee MPUMEHEHUS B CBS3H C HESICHOCTBHIO
3aKOHOJATENBHBIX HOPM, B YacCTHOCTH,
OTHOCHUTEJIBHO TOTO, KTO JOJDKEH Ipen-
JlaraTh MEAMAIUIO U OMPEJEeNSITh CPOKH
ee mpoBeneHus. Ha ocHoBaHMHM 3TOTO
¢ 1 wmrons 2003 roma Oblna BBegcHA
B aeiicTBue crarbs 231 YrojgoBHO-po-
L[ECCYaIbHOTO KOJEKCa, KOTopas BpeMms,
OTBEJEHHOE Ha MEAMAalLUI0, HE BKIIO-
yana B 00IIMe NPOLECcCyalbHbIe CPOKH.
IIpyueM celiyac B 3aKOHOAATENBCTBE
HET HUKAaKMX OTPaHMUYEHHUI Ha NpuMe-
HEHUE MEeJIHalluU, €CJIH eCTh IeIecoo-
Opa3HOCTH B ee mpoBeneHnu [7].

Habnronas Bce 5TH TEHICHLIMH B pa3-
BUTHH TIPOIECCYaTbHBIX MEXaHH3MOB
pa3pelieHns CIopoB Ha OCHOBE H3yde-
HUS OIbITa «HE(GOPMAIBHONH IOCTHLIUN
CIIIA u npuMeHeHHs] KaTeropuH A0Tro-
Bopa Bo ®DpaHIuM, U3BECTHBIH (paH-
Ly3CKHH uccienoBarenb, Hnpodeccop
HopOep PynaH, kak aHTPONOJOT U Kak
IOPUCT BBIIBUHYJ TE3HC O HECHOCO0-
HOCTH  3BOJIOIMOHUCTCKOM  MoOIeIHn
B CHJIy €€ HEKOTOpPOil OrpaHHUYE€HHOCTH
1 OTHOCTOPOHHOCTH, OOBSCHSSI MHOXKe-
CTBCHHOCTb HOPMAaTHBHBIX CIIOCOOOB
B COBPEMEHHBIX MPOLEeNypax CyneOHOro
U BHecyneOHOro IMpOU3BOACTBA paspe-
meHus cnopos [14].

B Uexuu rocynapcTBeHHasl OpraHu-
3anus — Cayx06a anpoGanuu u Menu-
auuu — ToJ4YMHEHa MUHUCTEPCTBY
IOCTHIMU. OTa ciyx0a HMeeT CBOI
HCIIONTHUTENBHYI0 BEpTHKaJb, Onaro-
Japsi 4eMy €€ yCIIyT'H JOCTYIIHBI BO BCEX
peruoHax crpaHbel. Meauanueir MOTyT
3aHUMATHCS T€, KTO MMEIOT CIIeHalb-
HYIO ITOJrOTOBKY B 00JIACTH IpaBa WM
COIMAJIBHBIX HayK U MPOILIH ClIeUaTh-
HEI TpeHuHT [16].

B Hopeernu cyneGHbIe opraHbl 00s1-
3aHbl O0ecreunBarh OBICTPOE, OIOMKET-
Hoe U 3(](deKTUBHOE peIIeHne CIOpOoB
MEX1y CcTopoHamH. [lo3TOoMy Ha Kax-
JIOM 3Tamne CcyaeGHOro mporecca Cyabd
OIIEHUBAIOT ILIEJIECOO0PA3HOCTh YYaCTH
CTOpPOH B cyneOHOW Menuanuu. Taxas
OILIEHKA OCYIIECTBISETCS C YU4eTOM I03H-
LU U IOXKEJIAHUN KaXXJOW U3 CTOPOH,
BEPOSATHOCTH YCIICIIHOIO MCXOza Iiepe-
rOBOPOB, OajlaHCca CHJI MEX/Ly CTOPOHAMH
(HampuMep, CynpsM HE PEKOMEHIYEeTCS
WHUIMHUPOBATh IPOLELYPY MeEANALuH,
€CIM TOJIBKO OfHAa M3 CTOPOH MMeEeT
anBokara) [18, c. 1145]. To ecth MeTOx
Mequanuy B cyneOHol npakruke Hopse-
T'MU JEUCTBYET TaK, KaK U Ha TEPPUTOPHH
npoBuHONH KBeGek, a MMeHHO: Menuna-
1S HE MCIOJIB3YeTCsl BO M30eXaHue yua-
CTHsI B CyZIeOHBIX pa30upaTebCTBax.

B ABcTpum yciayru meamanuu oka-
3bIBAIOT JIelapTaMeHT MMHHUCTEepCTBa
IOCTHIMH M Accouuanus npobanuu
U CONMANBHON paboThl. AccoImamnus
ABIISICTCS. HE3aBUCUMON 4acCTHOH opra-
HU3alMeld, Kkoropas cyOcuaupyercs
MuHHICTEPCTBOM IOCTHIINH, UMEET CO0-
CTBCHHYIO CUCTEMY YIPaBJICHUS U KOH-
TPOJISL KaYeCTBA MPETOCTABICHHS YCIYT.
B ABCTpuH MeIuaTopsl H0JKHBI UMETh
npoeCCHOHANBHYI0  KBaJM(HUKALHIO
B 00JacTu npaBa, COLMAIbHON paboThI
WIN TICHXOJIOTMH W TIPOXOAWTH 00s3a-
TEJIbHYIO IOATOTOBKY 110 BEACHUIO MPO-
rpamm Meguanuu [16].

Kak BuauM, MeXJyHapOJHBII OINBIT
CBUJETENIBCTBYET O TOM, YTO HIMPOKOMY
paclpoCcTpaHEeHUI0 M NPUMEHEHHIO
MeIHaluHd B YKpawWHE 10 pa3perIeHuio

CHOPOB ¥ PELICHHIO KOHQIMKTHBIX
CUTyallUH MEXIy CTOPOHaMH IIpe-
MATCTBYET  CIEAyIollee: OTCYTCTBHE

B YKpauHe 3aKOHOJaTelbHOH 06a3bl [is
perylMpOBaHHUA MPABOBBIX OTHOIIE-
HUH TI0 MeIuanuy; HU3Kas HHPOpMU-
POBAaHHOCTh TI'PaXIAHCKOTO OOIIECTBa
B BOIPOCax NPUMEHEHHS MEXaHH3MOB
MEIWallMd W JEeATEIbHOCTH MeIuarTo-
poB. Ha cerogusmHuii 1eHb B CTpaHe
BO3HHKJIa HEOOXOAUMOCTD 110 BBEJCHUIO
B JICHICTBHUE, C yIE€TOM MHPOBOTO OTIBITA,
MEXaHU3MOB MEAMALMH U BOCCTAHOBH-
TEJIBHOTO NpPaBOCYIUs Juis Haubolee
3¢ ($eKTUBHOTO pemIeHUs KOH(OIMKTHBIX
U CIIOPHBIX CUTYaIUi.

BruiBoabl. [logsiToxuBast BCe BBIIIE-
CKa3aHHOE, MOXKEM CJeJaTh BBIBOZ, UTO



HauboJiee pallMOHaIbHBIM IIyTeM BHepe-
HHS MEIUalliK Ha TIPAKTHUKE B KOHTEKCTE
BHECYZIEOHOTO pa3penieHns] KOH(INKTOB
ABJIAETCA NPUMEHEHHE HE TOJIBKO CyJe0-
HOTO, HO ¥ YacCTHOTO BapHaHTa IaHHOTO
MmeTona. Hecmotps Ha TO, 94TO Ha TEppH-
TOPHUU HAILIETO TOCyJapcTBa H3ydaeMmoe
SIBICHUE SIBISETCSI JAOCTAaTOYHO HOBBIM,
KakK Cy/leOHBIH, TaKk ¥ YaCTHBIA BapHaHThI
MeJIHald UMEIOT IOJIOXKHUTEIIbHbIE Iep-
criekTuBbl. Pa3paboTka KoHIEnuuu pas-
BUTHS ¥ TIOIYJISIPU3ALIUH JTaHHOTO METOIa
yperyJiupoBaHus KOHQUIMKTOB B YKpauHe
npenmnoyiiaraeT yyet Haubosiee pe3yibTra-
THBHOTO ONBITA 3apYOEKHBIX CTPaH.
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IMPABOBOE PETYJINPOBAHUE BUPKEBOU NESATEJBHOCTH
B YKPAMHCKHUX I'VBEPHUSX POCCUMCKOW UMIIEPUH (XIX CT.)

Cepreii TOJTYBHALIKHT,
cTapiuii npenojasareib KaQeapbl aAIMHHUCTPATUBHOTO,
(huHAHCOBOTO 1 GAHKOBCKOTO TpaBa
MesxperroHaIbHOM akaleMHH yIPaBIeHUs IePCOHAIOM

AHHOTANUA
W3yueH OmbIT MPaBOBOTO peryiupoBanus QyHKIIMOHHPOBaHUS AesiTeapbHocTr Oupik B XIX B. B Poccuiickoit ummepru BooOIIe 1 B
YKPaMHCKUX I'yOepHHUSX B YaCTHOCTH. VX J1esATeIbHOCTh perIaMeHTHPOBAIACh OOLEUMIIEPCKUM 3aKOHOAATENILCTBOM, IPEyCMaTpH-
BAIOIINM TIPHHSATHE OTAEIBHBIX YCTaBOB IS KXKIO0W OMprku. TeKCTHI yCTaBOB MPOXOAWIH [UTUTEIBHYIO MPOIEAYPY COTIIAaCOBAHUS 1
CaHKLIMOHHUPOBAIUCH MOAMUCHI0 UMIeparopa. MIX TeKCThl, HECMOTPSI Ha U3BECTHYIO TOXKICCTBEHHOCTh, MMEIIM ONpeJeNICHHbIE 0CO-
OEHHOCTH, Ha YTO 00pallaeT BHUMAHHE aBTOp ITyOIUKaLUH.
Ki1roueBble c10Ba: MpaBoBOe peryupoBaHue, Oupxa, GOHIOBEIN PEIHOK, Poccuiickas mMIepusi, ak[[MOHEPHbIE TOBAPHIIECTBA.

LEGAL REGULATION OF STOCK EXCHANGE ACTIVITY IN THE UKRAINTAN PROVINCES
OF THE RUSSIAN EMPIRE (XIX CENTURY)

Sergiy GOLUBITSKIY,
Senior Lecturer of the Department
of Adminidtrative, Financial and Banking Law
Interregional Academy of Personnel Management

SUMMARY
The experience of legal regulation of the functioning of the stock exchanges in the XIX century in the Russian Empire in general
and in the Ukrainian provinces in particular was studied. Its activities were regulated by the general imperial legislation, providing for
the adoption of separate charters for each stock exchange. The texts of the charters went through a lengthy approval procedure and
were authorized by the by the emperor's signature. Its texts, despite the known identity, had certain features, which the author of the

publication draws attention to.

Key words: legal regulation, stock exchange, stock market, Russian Empire, joint-stock partnerships.

IHocTranoBka npod/emsl. B ycnoBusx
pa3BUTHA CBOOOIHOIO PHIHKA TaKHE €ro
COCTaBJIAIOIINE, KaK (DOHIOBBIH PHIHOK
u OupxeBas JeATeIbHOCTh B HbIHELIHEH
VkpauHe HaOuparT Bce Oosblune 000-
pOTHL. DTH SIBJIICHHS HE HOBBIC B CUCTEME
MPEATNPUHUMATEIILCKOH  1eSTENBHOCTH,
UX UCTOKH BOCXOIAT K Ope(hOpPMEHHOMY
nepuony Poccuiickoil umnepuu.

W3y4yenne mMCTOpHM TIPaBOBOTO pETy-
JUPOBaHMST  OMPXKEBOM  JEATEITHHOCTH
C LIEJIBIO UCTIONB30BAHMS HOJIOKUTEIIBHOTO
OIIBITA SIBJIACTCS HEPEMEHHBIM YCIIOBHEM
a¢pdexktuBHOCTH ee (PYHKIHMOHHPOBAHUSI
B HOBBIX COLMAJIbHO-3KOHOMUYECKHX
U TIOJIUTUKO-TIPABOBBIX YCIIOBHSX.

AKTYyaJlbHOCTHh TeMbl OOYCIIOBJICHA
TEM, 4TO yYeHbIE O0OOILIN CBOMM BHUMa-
HUEM He TOJIBKO M3yueHHE 0COOCHHOCTE
MIPaBOBOTO PETYITHPOBAHMUS eI TEIEHOCTH
ykpauHCcKkux Oupk B Poccuiickoit mmre-
pUH, HO ¥ HE MpHJIarajf YCHINH K orpe-
JIEJICHAI0 WX MEeCTa B CTaHOBJIEHHH (OH-
JIOBOTO PhIHKA YKPaWHBI.

Cocrosinne mcciaenopanus. Msyde-
HHEM Hay4HOH mpoOieMbl, Ompeaes-

IOIIeH ee Ha3BaHHEe, 3aHUMAJIUCh TaKUe
uccnenoBarenu  Poccuiickolt  umnepun
u Poccuiickoii denepannu, kak M. borone-
nos, B. 3uB, A. Monotuukos, P. Yukynaes,
JI. lenenes u ap. Ilo moHATHBIM TpHU-
YMHAM COBETCKHE yUYCHBIE HE NPOSBILUIN
ocoboro mMHTEpeca K MpaBoBoMy obecrie-
YEHUIO JIEATEIbHOCTH OMp)K B MOHApXH-
yeckoit Poccun. M3 umcna coBpeMeHHBIX
YKpPaMHCKUX YYEHBIX YKa3aHHOW IIpo-
Oiemoii 3aHMMaroTcs enuHULBL. Cpenu
HUX MOXHO Ha3Barb C. MolieHckoro —
uccnenoBaress OUpKEBOH AEATENLHOCTH
C TOYKH 3pEHUS MCTOPHU SKOHOMHKH, a
He uctopuH npasa. OTaebHbIC acHeKThl,
CBSI3aHHBIE C TIPABOBBIM PETYIHPOBaHUEM
MPOHUKHOBEHHUS HMHOCTPAHHOTO OupiKe-
BOTO KaIlUTalda ¥ WHBECTHPOBAHHEM POC-
CHICKOI SKOHOMUKH, HaXOIUM B paboTax
E. Cremangenko.

easlo u 3aga4eil cTaTbM SBISICTCS
H3y4YeHHe, BCECTOPOHHUI aHAIIN3 U BBISB-
JeHre 0COOEHHOCTEH MpaBOBOTO obecte-
YeHUs OMP)KEBOH IEATENbHOCTH B yKpa-
WHCKHX I'yOepHusx Poccuiickoii ummepun
B XIX Beke.

H3i105keHHe OCHOBHOTO MaTepuaJia.
6 nexabpst 1836 r. Huxomait I yrBepaun
3akon «IlonokeHHE O KOMIIAaHMAX Ha
aknusax» U noanucan ykaz CeHara o ero
omybnukoBaHun. Yka3 u «llomoxxeHus»
Bouu B coctaB «llomnoro CobGpanus
3akonoB Poccuiickoii nmnepun», a Taxxke
BKJTtoueHBI B ToM X (4acTh ) «CBona 3ako-
HOBY» 1071 Ha3BaHUeM «O TOBapHIECcTBaX
0 y4acTKaM WJIM KOMITAaHUSAX Ha aKLUSIX».
OcHoBnas nenb [lonoxkenus 1836 r., kak
HaM IPEe/ICTABIIETCS, 3aKII0YalIach B CO3-
JAHUKM HEOOXOAMMBIX IIPABOBBIX OCHOB
JUISL Pa3BUTHS aKLUMOHEPHOTO Mpe/IpH-
HHMATeIbCTBA C IPENOCTABICHUEM IIpa-
BUTEIILCTBY BO3MOXHOCTH 3((HEKTUBHBIX
CpPEICTB BO3/IEHCTBUS Ha IPOLECCHI €ro
¢yHxuronupoBanus. IMeHHO 3aKOHOM OT
6 nexabpst 1836 1. OBUT OTKPEHIT ITyTh K CO3-
JTAHUIO TIOJTHOLCHHBIX OMPXKEBBIX YUPEK-
JIeHUH Kak Ha TeppuTopuu Bceil Poccuii-
CKOW MMIICpHH B IIEJIOM, TaK U B IpeJiesax
YKpauHCKUX I'yOepHHUii B 4aCTHOCTH.

Texer 3akoHa IPUBOJUT HAC K BEIBOAY
0 TOM, 4YTO IIOJ] AKIMOHEPHBIM OOIIe-
CTBOM 3aKOHOZATENlb IPELyCMaTpHBaI



((O6T>G,ELI/IHGHI/IG Jian ik COBMECTHOI'O
3aHATUA TOpFOBOﬁ WM WHOU JesiTeNb-
HOCTBIO C Of‘paHl/l'-Iel-IHOﬁ OTBETCTBCH-

HOCTBIO, B COOTBETCTBMH C BKJIAJOM
Ka)XI0TO M3 YYaCTHHKOB B OOlIee JeI0»
[1, c. 328-335.]. Kak cumraer uccueno-
Barenb B. MakcuMoB, OTIMYHATEIHHOMN
0COOEHHOCTHIO aKIMOHEPHOTO 00IIecTBa
OBUTO pa3rpaHUUCHHE OTBETCTBEHHOCTH
BCEX €ro WICHOB [2, ¢. 20].

IMonoxxenuem 1836 r. ompenensiuck
npaBa U OTBETCTBEHHOCTb aKIIMOHEPOB.
OCHOBHOE IPaBO aKIOHEPOB — INPUCYT-
CTBOBATh Ha 00IIEeM COOpaHHH KOMITaHUH
M yYacTBOBaTh B 00CyXIeHUH (TIPaBoO
COBEIIATEIBHOTO roj0Ca), a YHUCIO ToJIo-
COB OIpENessIOCh KOJIMYECTBOM aKIMI,
NPUHAJICKAIUX OTHOMY Juily (IpaBo
pemratorero ronoca). IIpemycmarpusa-
JIACh TAaKXKe CIy49al W MOPSAOK YJacTHst
MOBEPEHHBIX OT aKIMOHEpOB B 0O0ImIeM
coOpaHuH, HO ATOT BOIPOC PEIIAJICS HHAH-
BH/TyaJIbHO YCTAaBOM KaK/I0H KOMITaHHH.

B coorserctBuu ¢ Ilonoxkennem ot
6 nexabps 1836 r., mpouemypa co3maHus
AKIMOHEPHBIX KOMIIAaHUH IpexycMaTpH-
BaJla YTBEP)KACHHE YCTaBa, CTPYKTypa
KOTOPOrO  JIOJDKHAa  COOTBETCTBOBAThb
00IEPOCCUIICKUM 3aKOHAM M yCTaHOBUB-
UMCs TIpaBuiaM. B Hem oToOpaxanuch
CIIEAYIONINE O3UITHHN:

1) mems co3maHus TPEANPHUATHS
1 OKU/IaeMasi OT Hero MpuObLIb;

2) HaMMEHOBaHWE, MECTO HaXOXKHIe-
HHSI KOMITAHHH;

3) cymMapHBId pa3Mep KamnWraia,
KOJIMYECTBO M HOMHHAJIbHAs CTOMMOCTb
aKIINi;

4) nopsIIOK OILJIaThI aKLINH;

5) KOMTMYECTBO aKIuUii, KOTOPhIE yupe-
JTUTENTH OCTaBUIIU JUIsl ce0s;

6) TOpSAAOK MPOJaXH aKIUd M HX
Pa3BepCTKH, a TAaKXKe MOPSJOK XPaHEHHS
CPEACTB, Ha HUX IOCTYIAIOINX;

7) mnpeumymiecTBa W IPUBWICTHH
KOMITaHUH, TIPEIOCTABICHHBIE POCCHIA-
CKHM 3aKOHOZATEIHCTBOM;

8) CpokHM JeHCTBUS TPEUMYILIECTB
Y IpUBUJIETH];

9) BpeMsi IPUBEICHUS NPEIIPUITUAN
B JICHCTBUE;

10) oGsi3aHHOCTH, TIPaBa, OTBETCTBEH-
HOCTb aKIIMOHEPOB KOMITAaHUH;

11) mopsAOK OTYETHOCTH;

12) mopsmok pacmpeneneHus IUBH-
JICH]IOB;

13) mopsimok ympaBieHUs JeNaMu
KOMITaHHH, KOMIIETEHIHS  IPaBICHUS
1 o01ero codpaHus aKIMOHEPOB;

14) nopsA10K pacCMOTPEHHS CIIOPOB,;

15) nops 0K TMKBUAALNH KOMITAHHH.

VYeraBpl TaKkKe perlaMEeHTHPOBAIIH
NPaBOOTHOIICHHUS, HE ypETYIHPOBAHHbIE
OOILEPOCCUIICKUM  3aKOHOAATEIBCTBOM.
B uacTHOCTH, 3aKpeIUUIMCH IpaBUiIa
BBITyCKAa IEHHBIX Oymar (oOmuramuii)
aKIIMOHEPHBIMH OOIIECTBAMH, YCJIOBHS
MIPOBE/ICHNS. pEOpraHu3aliid  OOLIECTB
uT I [3,c. 78].

B coorBerctBun ¢ 3akoHoMm 1836 T
CO3JJaHNE KaXKJ[OTO aKIMOHEPHOTo 00IIe-
cTBa 00YCJIOBIMBAJIOCH  CIICLMAIBHBIM
pelIeHHEeM MPaBUTENbCTBA. X0OIaTalCTBO
0 pa3peuieHUH Y4YpEeOUTh aKIHOHEPHYIO
KOMITaHUIO HAIIPABISUIOCh B MHHHCTEp-
CTBO WJIM €ro IOAPa3eIeHHue, KOHTPO-
nupyioriee chepy IesITeNbHOCTH Tpes-
npustis. K NMuCbMEHHOMY XOIaTaiCTBY
npuarajcs IpoeKT ycTaBa, pa3paboTaH-
HBIl MHUIMATOPOM OOpalieHHs W TOJ-
MHCAHHBII YUYPEAUTEIAMH aKI[HOHEPHOTO
oOmrecTsa.

Ha Bropom »srame mpoekr paccma-
TpUBaJICA B MHHHCTEPCTBE, e 0co0oe
BHUMaHHE YJEISUIOCh, IIPEXJE BCETo,
COOTBETCTBHIO YCTaBa OOIIMM 3aKOHAM
U TI0J3aKOHHBIM akrtam. Kpome Toro,
OonblIOe 3HAYEHHWE ML COOTBETCTBY-
IOLICHl  UCIIOJHUTENIBHOW  CTPYKTYpBI
UMIICpPHH UMEJI YPOBEHb Y4eTa B yCTaBe
NpaB ¥ MHTEPECOB OyIyIINX aKI[MOHEPOB
U TPETHUX JIHIL.

Eciu  yupemutensM  HEOOXOIMMO
OBLIO TOJBKO TIONYYCHHE pa3peUICHHS
Ha OTKpBHITHE MpENIPHUATHSA, TO TIOCIe
paccMOTpeHHs B MHHHCTEPCTBE IIpO-
exT yTBepxkaanci CoBETOM MHHHCTPOB.
B ciydae HE0OXOMMMOCTH IOJNTYYEHUS
pa3pelieHts Ha BKIIOYEHHE €ro B COCTaB
JEUCTBYIOILIETO  3aKOHOJATEIbCTBA  OH
HpeCcTaBIsUICS Ul yTBepoKAeHus B [ocy-
JapCTBCHHYIO AyMy. B ciydae npuHs-
THUS TIOJIOXKUTEIBHOTO PEIICHUS YIIOMS-
HYTBIMH OpraHaMH TOCYAapCTBEHHOW
BIACTH W YTBEP)KACHHS HMIIEPATOPOM,
yCTaB aKIMOHEPHOTO OOIIeCcTBA MO/IIHU-
CBIBAJICS YUPEIUTENIIMU U ITyOIMKOBaJICS
B «CoOpaHMH y3akOHEHMH W pacrops-
JKEHUH MPaBHUTEIbCTBAY, & TAKXKE 33 CUET
yupeauTeneil myOoiauKoBaics B OIHOW M3
BEJ[YIIUX ra3eT CTPaHsbl.

Ha npakruke cioxuiack Takas CHTY-
alusi, KOrja YCTaBbl OTHENBHBIX aKIHO-
HEPHBIX OOLIECTB CTAJIU UTPaTh POJIb CIie-
[HAJTbHBIX 3aKOHOB M YaCTHYHO 3aMEHSIIN
poOEeITBI MITH yCOBEPIICHCTBOBAIN O0IIIe-
poccuiickoe 3akoHomarenbcTBo. Como-
CTaBJICHUE TIOJIOKCHHUHT 3aKOHA U YaCTHBIX

IANUARIE 2019

YCTaBOB WJIM, KaK MX Ha3bIBaJIH, «cela-
paTHOe 3aKOHO/ATEeNIbCTBO» ITOKA3bIBAET
LebId Pl NPUHIMNHAATIBHBIX OTIUYUH.
Tak, no oOmeMy 3akoHy HpeaycMarpu-
BAJIOCh YCTaHOBJEHHE TaKHX MpPaBHII
B cdepe IpaBOBOrO PETYIHPOBAHUS Aes-
TEJIFHOCTH aKI[MOHEPHBIX OOIIECTB:

1) B3HOCHI 3a aKIUM MOTIH OBITHh
TOJBKO JEHSKHBIMH W COOMpPAIHCH II0
My OIIMYHOM TOIIICKE, KOTOpast TPOBOAN-
Jach IO BCel CTpaHe B YCIOBHSX PUCKA
Heynaud. MMyinecTBeHHbIE B3HOCHI IIPH
9TOM HE JJOIyCKAaJIUCh;

2) aKIUM MOTJIH OBITh TOJBKO MMEH-
HBIMH;

3) uckio4asach BO3MOXKHOCTD Orpa-
HUYEHUs aKI[MOHEpa B «CBOOOIHOM pac-
MOPSKEHUH CBOUMH aKIHAMI;

4) 3ampemanock TpeboBaTh OT aKIIH-
OHEpa yIIIaThl PYTHX, JOTOTHUTEIBEHBIX
TUTaTeKEH;

5) He AOIyCKalNCh JNYHbIE (HOPMBI
AKIIMOHEPHBIX MPEIIPHSTHH;

6)  IeATeNBHOCTh  ydpenauTeneit
JOJDKHA OBITH OTKPBITOW W JOCTYITHOH
ULl IPOBEPKH, OHA ObLIa OCTABJICHA 110
KOHTPOJIb U BJIEKJIA 32 cOOOH KpyroBylO
(comumapHy0) OTBETCTBEHHOCTb;

7) He TmpenycMaTpuBaici BBIITYCK
obmurarui.

B ycraBax oTenbHBIX NpeanpuUATHR
BCTPEYAINCh OCOOCHHOCTH U OTKJIOHE-
HUS OT OOIIEPOCCUICKOTO TPpaXkIaHCKOTO
3aKOHOJATEeNbCTBA. [IpaKkThka mOKa3zaia,
Kakie WMEHHO OCOOEHHOCTH WMeNHn
Mmecro. VicenenoBaresu BbIACIAOT ClEy-
olIHne:

1) npu CO3/1aHUH YCTABHOTO KaluTaia
npeoliasany MMYLIECTBEHHbIE B3HOCHI,
COCTaBIISIIOIIME, IVIaBHBIM 00pa3oM, TOT
9KBHBAJICHT, Ha KOTOPBII BBIIABAIUCH
aKIIMU BHOBb CO3aHHOW KOMITaHHHU;

2) [OmyCKalmuch aKIUM Ha MpPeIb-
SIBUTEJIS] TIPH YCIIOBHH, YTO OHH HE OymyT
Ha3BIBATHCS MASIMU;

3) paspemianoch OrpaHH4YeHHE IIpaB
aKIoHepa Ha IIPaBO PaCIIOPSHKEHHS
COOCTBEHHBIMH aKLHUSMH, YTO OBLIO 0CO-
OEHHO Ba)KHBIM JUIsl CEMEHHBIX MpeanpH-
SITUI;

4) ak1oHepa MOIIU 00s13aTh MJIATHTh
JIOTIOJTHUTEIbHBIE TUIATEeKH;

5) pa3pemanocsk co3aaHue aKIHuOHep-
HBIX KOMOAHHUH OTHUM yUpeIUTeNIeM;

6) dbamumiu ocHOBaTeNel U MX Jesi-
TEJIFHOCTh OBUT OTHECEHBI K KOH(pHICH-
OuansHON HHpOPMAIHH;

7) 4acTHBIM YCTaBOM MOT OBITH pa3s-
pelIeH BBITyCK OOJIUraliii 1r000My Tpea-
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npusThio [4, c. 66—68] (3TOT MyHKT camblit
Ba)KHBIN JUIS HALIIETO MCCIIEZ0BAHNUS).

BmMecre ¢ yBennueHUEM YHCIEHHOCTH
aKIIMOHEPHBIX KOMIIAHUH 1 Oojiee aKTUB-
HBIM BBIIIYCKOM TOCYJapCTBOM ILIEHHBIX
OyMar Ha BHYTPEHHEM DBIHKE B IEPBOH
nonoBuHe XIX B. MPOUCXOAMT CTaHOB-
JICHHE JOPEBOJIIOIIMOHHOTO ()OHIOBOTO
pBIHKA. OTOT MHPOLECC COMPOBOKAANICS
pasBuTHeM  OHpKEBBIX  WHCTHUTYTOB:
k Cankr-IlerepOyprckoit u  Opnecckoit
oupxam B 1834 1. npucoenunsiercst Kpe-
MeHuyrckas. [Io MHEHMI0 poccuiickoro
uccnenoparess A. MoOJIOTHUKOBA, yBeJH-
yeHHe OMp)KeBOW aKTHMBHOCTH M OTCYT-
CTBHE CYLICCTBEHHOH MOAJCPKKH TOCY-
JapcTBa  CIOCOOCTBOBANIM  Pa3BHUTHIO
ABTOHOMHOCTH OHpX, KOTOpbIE Hadally,
ITIOMHMO IIPOYETO, TOPTOBaTh U IIEHHBIMHU
Oymaramu [5, c. 18].

Baxnoe mecto B craHOBieHHH (hOH-
JIOBOTO PBIHKA YKpaWHBI B IEPHO] ee Ipe-
ObIBaHMs B cocTaBe Poccuiickoil ummepun
ceirpaia Opecckast OMpxa, OCHOBaHHAs
B 1796 r. JIoMHHUpYIOIMMHA Ha OHpKe
ObLIM TOBAapHBIC OMNEPALMUA C 3EPHOM
U C MIHOCTPaHHOH BamoToi [5, c. 19].

K cepenune XIX B. Onecckas Gupika
IpeBparuiiach B OIHY M3 KpYHHEHIIMX
B Poccwuiickoit umnepun. CormacHo CBO-
eMy IperHa3HAauYeHWIO, OHAa IPOBOAMIA
orepanuy MPEUMYIIECTBEHHO C NEpeBO-
THBIMH BEKCEISIMH, KOTOpBIE NCIIOIB30Ba-
JICh B 3¢PHOBOI TOprosie.

Onepanuy C [EHHBIMH Oymaramu
Ha Opecckoil OupXe peryaupoBaInuch
«OnecckumMu  OMpPKEBBIMU  TIPaBUIIAMHU
JUISL CZIEJIOK T10 TIOKYIIKE M MPOJIAXKe IIeH-
HbIX Oymar, 30J0TOH BaNIOTHI, U TOHO00-
HBIX LeHHocTel». B mpaBumax omu-
CBHIBAJIUCh  TIPEUMYILECTBEHHO CIEJKH
C 30J10TOM U BEKCENIbHBIC ONEpalNH, YTO
HMMeIno HanbouIbIee pacpoCcTpaHeHHe Ha
1ore Poccuiickoil umnepuu.

IIpoBoanTs OGUpsKeBEBIe onepanyy Oe3
MOCPEIHUKOB — MaKJIEPOB — UMEJIH TIPABO
TOJIBKO COOCTBEHHHKH (MJIM MX IPENCTa-
BUTENN) OAHKUPCKHX, TOPTOBBIX U IIPO-
MBILUICHHBIX NpeanpuaTuil. Jpyrue xiu-
€HTBI TIPOBOJIMIIM OINEpalliK C TIOMOLIBIO
OUpKeBBIX Makiepos [6, c. 109].

Takum obpa3oM, mo obObemMy omepa-
LU C IeHHBIMH OyMaramu, BBEIGHHBIMU
B OupxeBble KoTHpOBKH, Opnecckas
Oupka He cTaja JuaepoM (HOHIOBOTO
peiHKa B Poccuiickoil umnepuu. B 3xo-
HOMHYECKOM OajaHce ee JeATeIbHOCTH
JUAUPYIOUIME TO3HLIMU  HpOoJoIKana
3aHUMaTh Mpojaxka 3epHa. KoTuposke

LEHHBIX OyMar OTBOJMJIOCH BTOPOCTE-
MIEHHOE MECTO.

[To m1yOokoMy yOEKAESHHIO POCCHIA-
CKUX JIOPEBOJIIOLMOHHBIX U COBPEMEHHBIX
UCCleIoBaTeliel, PHIHOK IIEHHBIX Oymar
OBICTPBIMHM TEMIIAMH Hayaj pa3BHBAThCS
TOJIBKO TI0CJIE JIMKBUJALUH KPEHOCTHOTO
npaBa 19 ¢espans 1861 r. 3a nomyden-
HYIO cBOOOIY OBIBILIME KPETOCTHBIE 00s-
3aHbI OBUTH B TE€YECHHE JINTENILHOTO Bpe-
MEHH BBIIIAYMBATh BBIKYITHBIC [LIATEKH,
a TOMEIIUKHM IOJydYalll KOMIIEHCAIHIO
BBIKYITHBIMU ~ CBHZETEIbCTBaMH. «CBU-
nerenscTBa [ocyqapcTBeHHOro OaHka Ha
HETPEPBIBHBIA JJOXOJ 10 BBIKYIY» — 3TO
ISTUNPOLIEHTHBIE OyMaru, 3a KOTOpbIE
MOXXHO OBIIO OJTyYaTh IEHEXHBIH TOXOI.
BBIKyIHBIE CBUACTENBCTBA Pa3MELIAIUCh
roCy/IapCTBOM B OaHKE Ha NMsI TOMELINKA,
U Ha MPOTSHKEHUH 15 JIeT X IiaHupoBa-
J10ch OOMEHATh Ha 5%-ble OaHKOBCKHE
OWJIeThI, MpeqHa3HAYCHHBIC JUIS BBLIAYH
«BBIKYITHOM  ccynbl». IIpaBHTENBCTBO
B35JI0 Ha ce0sl 005A3aTeIbCTBO HE TOJBKO
PEryJsipHO  BBIIUIAYMBATh PACXOIbl I10
0aHKOBCKMM OuieraM, HO M CBOEBpe-
MEHHO MX MOramarb (CpOK IOramieHHs
cocrasisut 49 ner) [7, c. 275-276].

BeikynHas onepanus crana Jyis IoMe-
LIMKOB YKPAaWHCKUX TIyOepHuil mocra-
TOYHO B)KHBIM MCTOYHHUKOM HAaKOIUICHUS
karurtanoB. OHH HMMeNId BO3MOXHOCTS,
C OZIHOHM CTOPOHBI, )KUTh Ha 5% TOIOBBIX
OT IIEHBI BBIKYITHBIX CBHACTEIBCTB WIIH,
C JpYroii, — 3aJOKUTh WX B OaHKE WIN
IIPOZATh Ha PhIHKE [IeHHbIX Oymar. CraTu-
CTHKa CBHUJETEIILCTBYET, YTO JIBOPSHCTBO
YKPauHCKUX TyOepHHH B OCHOBHOM HX
[IPOZABaJio, 4TO PE3KO OXHMBWIIO (OHIO-
BbIi pbIHOK. [1o cocTosHuio Ha 1 sHBaps
1892 r. Tonmbko nBopsine Kuesckoit ryoep-
HHUM TIOJYYHJIH BBIKYIHBIX IUIaTeXeil Ha
cymmy 37 438 792,24 py6. [8, c. 137].

IIpuBeneHHBI HaMU IpUMEp CBUAEC-
TENIBCTBYET O TOM, 4TO Ha4yajo oOparie-
HHS IICHHBIX OyMmar, JIeXKaIlllX B OCHOBE
BBIKYITHOH OIEpanuu B XOJ4e OCBOOOXK-
JICHUs. 4acTHOCOOCTBEHHHYECKOrO Kpe-
CTBSHCTBA U3 KPEIOCTHOH 3aBUCHMOCTH,
CTaJIO HMIYJIBCOM K (OPMHUPOBAHHIO
PBIHKA IIEHHBIX Oymar, OCHOBHBIE LICHTPbI
KOTOPBIX COCPEAOTOYMBAINCH B CTapbIX
POCCHIICKUX TOBapHO-(POHIOBBIX OHpIKax.

OOpaleHne LEHHBIX Oymar pocio,
YTO MOOYIUIIO K CO3JaHUI0 HOBBIX OUpIKe-
BBIX yupexaeHui. Cpean HUX OKasanach
u Kuesckas Oupxa, mosiBlIeHHE KOTOPOH
CBSI3aHO ¢ MMEHeM Ipodeccopa yHUBEp-
curera Cestoro Bnagumupa M. Bywre,

BIIOCJICJICTBUH TIOJYYHBILIETO JTODKHOCTD
MUHHCTpa ¢uHaHCOB Poccuiickoit mmrie-
pun. imenHo oH, BMecte ¢ MapoMm Kuesa
W. 3aBagckum, IOATOTOBUI COOTBETCTBY-
IOLIYI0 3amKCcKy, B KOTOPOH 000CHOBa

LeTIeCO00Pa3HOCTh  OTKPBITHSA ~ OMpPXKH
B Kuese. Ognnm u3 yObeanTenbHbIX apry-
MEHTOB CTajla CChUIKAa Ha TO, YTO 3/eCh
MOXXHO «OO0JIETYUTH MPONAXKy U TOKYIIKY
TOCYIapCTBEHHBIX ~ IIEHHBIX  Oymar»
[9, c. 199].

5 Hos10pst 1863 1. poccuiickuii UMITe-
parop Anekcannp Il «Bbicouaiiiie yTBep-
o «YcraB Kuesckoit Oupxku». Ilo
MHEHHIO COBPEMEHHOIO HCCIEI0BaTeNs
B. MomeHckoro, B OCHOBY HpPOEKTa
VYeraBa ObUT ONOXKEH UIASHTUYHBIN TOKY-
ment Onecckoit oupxu [10, c. 36-37].

Crnenyer ckasarb, 4YTO II0 CBOEMY
coiepKaHuI0 OUpKeBBIe ycTaBbl Poccnii-
CKOM WMMIIEpHUH WHIYCTPHATBHOW AIIOXH
HE UMEJIH CYIECTBEHHBIX TEKCTOBBIX pa3-
nnuuil. B cr. 1, kak u B YcraBe Kuesckoit
OHMpXKH, TOBOPWIIOCH O TOM, 4TO OumpiKa
«ABJIACTCS MECTOM cOopa Ul HaJaXu-
BaHUS B3aMMOOTHOILLIEHUH U Bcex 000po-
TOB TOPIOBJIU ¥ IIPOMBIIIIIEHHOCTH M ISt
MOJy4eHHs HEOOXOOUMBIX MO HUM BEZIO-
MocTeii» [11, c. 156].

B coorBerctBum co cr. 2 VYcraa
OoTMeYaaoch, 4To mocemars KueBckyio
OMp)Xy W OCYIIECTBISTh B HEH KOHKpPET-
HBIE KOMMEpUYECKHE JeJla pa3peranoch
BceM 0€3 WCKIIOYEHHUs IpeACTaBHTe-
JISIM Pa3IIMYHBIX COCIIOBHH, KaK POCCHMH-
CKUM TOJJIaHHBIM, TaK U MHOCTPAHIIaM.
Jlnst Toro 4toObl MonacTh B HOMEIICHUE
OMpXKM B KaueCTBE Y4acTHHKA Ollepalui
C LCHHBIMHU OymMaramMu HeoOXoauMo ObLIO
B OUPIKEBOIT KOMUTET BHECTHU OIpEIeiIeH-
HYIO IEHE)XXHYIO CyMMY (B3HOC), KOTOPBIi
UCTIONB30BaCAd OIS PEMOHTA 3AaHUS
OMpXXHM WIM Ha APYTHE XO3siICTBEHHbIC
Hy)k7Ibl. Pasmep neHexXHOro B3HOCa HE
OBUT (PUKCHPOBAHHBIM, a YCTaHABIUBAJICS
peIIeHneM caMoro OUp>KeBOTO OOIIECTBA.

Cr. 9 onpenensiia KOJWYECTBEHHBIN
COCTaB KHEBCKOTO OMpPKEBOTo 00IIecTBa.
B VYcraBe yka3biBamoch, 4TO OOILIECTBO
(hOpMHPOBATIOCH U3 YKCIIA KAK MECTHBIX,
TaK M MHOTOPOIHMX KYIIIOB IIEpPBOii
U BTOPOH TWMJIBAUH, CONIACHBIX OILIAauu-
BaTb HE TOJIBKO YKa3aHHBIN JIEHEKHbIH
B3HOC, HO U CBEPXHOPMATHBHYIO €XErofI-
HYIO IUIaTy 3a NPaBO MOCTOSHHOTO IOCe-
IIEHUs OMPIKH.

Jns ynpasnenus nenamu Kuesckoit
OHMp)KH CO3/1aBaJICSl CHIEIMANBHBIA KOMU-
teT (cT. 14). OntHa u3 HOpM Yerasa (cT. 15)



peryaMpoBaia HOpsA0K OpraHu3aluy ero
paboThl, 4YTO TNpPEeayCMaTpUBAIO CaMoO-
YIpaBIseMbId XapakTep AESTENbHOCTH.
BupixeBoit koMuTeT M30HpaiCs Ha TpeX-
JIETHUH CPOK M COCTOSUT M3 MpEeAcenaTess
U TPeX WICHOB U3 CPeIbl OHUPIKEBOTO
obmecta. [Ipencenarens BO3MIABISIT HE
TOJBKO CaM KOMHTET, HO M BO3IJIABJISLI
obmiee coOpaHne OUPKEBOTO OOIIECTBA.

I'maBa V  nocesameHa  mpaBam
U 00sA3aHHOCTSIM OUPKEBOrO KOMHTETA.
B cr. 29 onpenenena ero o0s3aHHOCTH
«3aboTuthest 00 obecreueHnN HauOOIb-
mero yno0cTBa Y4acTHHKAM OMpPXKEBBIX
onepanuii». Kpome Toro, Ha KOMUTET BO3-
JarajJuch GyHKLUUU OCYLIECTBICHUS KOH-
TPOJsL 32 MPABHIBHOCTBIO OpPraHU3aluM
TOPrOBJIM Ha OUpXKe B Mpeseiax 3aKOHO-
JIaTeJIbHO CYIICCTBYIOIIUX HpaBuil. bup-
JKeBOoe OOIIECTBO, CO CBOEH CTOpPOHBI,
YIIOJHOMOYHBAJIOCH CJICAUTH 3a MOCTY-
[UICHUSIMA W PAaCXOJOBAHHEM CpEJICTB
OHpPKEBBIM KOMHUTETOM. B CBfI3HM C 3THUM
B KOHIIE T0/1a KOMHUTET JIOJKEH OB OTYH-
TBIBaThCs IEpesl OUpPKEBBIM OOIECTBOM
00 wmu3pacxomoBaHHBIX cyMmMmax. Oruer
MyOJIMKOBaJCS B MECTHBIX T'yOepHCKHX
BeioMocTsX (cT. 47).

IepBoe cobpanue GupkeBOro oodie-
ctBa KueBa u BbIOOpBI OMPIKEBOTO KOMH-
TeTa cocrosuch B ¢espane 1869 r. Ha
JIOJKHOCTb TIpeJice/iaTelisi KOMUTETa ObLT
n30pan Kymnen Hukonait XpskoB, BO3IIaB-
nsromuit ero B teuenne 31 roma. Ilocne
€ro CMepTH PYKOBOAUTENEM OHPKEBOTO
komurteTa ObiT M30paH Cemen Moruies-
1IeB — U3BECTHBII B Poccun neconpompiii-
neHHuK. Ha nomkHOCTH npencenarens oH
Haxoxuics 1o 1917 .

VuuteiBas, uto Kuesckas Oupixka
BO3HHKJIA KaK TOBapHO-(hOH/I0BAsL, COTIIa-
IICHHS 3[€Ch 3aKJIHOYAINCh B OCHOBHOM
TOBapHbIE, CBSI3aHHBIC C ONTOBOH TOp-
roBinell caxapoMm. OJHAKO TOCTENEHHO
HaOHMpa M CHIy W ONEpaliH C LECHHBIMH
Oymaramu. Ecmu o0Obemsl omnepanuii
B TOBapHOM otyiene 3a 1873 . cocrapisiiu
2 400 000 py6., To B (GOHIOBOM OTIEINIE —
2100 000 py6. 3a ron B koTHpoBKax Knes-
CKOW OMpXM Ha JHIUPYIOLIHME TO3HLUH
BBIIUIM MIIOTE€YHbIE OyMarn M rocynap-
CTBEHHBIC  OONMIalMd  BHYTPEHHHX
3aiiMOB. B uccriemyemplii HaMU TEPUOR
obnuranuy ObUTM BaXKHBIM COCTaBIISIIO-
UM 3JIEMEHTOM LIEHHBIX OyMar ¢ (UKCH-
POBaHHBIM JI0XOJIOM, B OTJIMYHE OT Oymar
JIUBUCHIHOTO XapakTepa, IpeHMylie-
CTBEHHO aKIMi C HEPEMEHHOI IPUOBLIBIO
[12,c.21].

Tperbeit n3BecTHOW OHMpiKell, HaYaB-
IIei CBOIO JESATENBHOCTh B TIOpehOopMeEH-
HBII [IepHOJ] HA TEPPUTOPUH YKPAUHCKUX
ryoepHuii, Obia XapbKoBCKasi, OUPIKeBOI
KOMHUTET KOTOpod Obul chopmupoBaH
B okTsi0pe 1866 1. B ero cocras Bouuu
KyIlel NepBOM TWibAuM, Biaaeneln Xapb-
KOBCKOTO TOProBoro 0OaHKa, OCHOBAaTENlb
TOPHBIX M METaJUTypTUYeCKUX MpPEeArpu-
atuil Ha JlyranmuHe u ropona AdeBcka
Anekceil AIdeBCKMH M JApyrue Xaphb-
KOBCKMe Tpennpuaumarenu [13, c. 204—
205]. VYcraB XapbKoBcKOW OHpKH OBLT
yTBepkaeH 4 okTa0ps 1868 r. 3akoHoma-
TeNb TPAJMIMOHHO NPOAEKIAPUPOBAI,
YTO OCHOBHOE MpeIHa3Ha4YeHHEe OUpPKHU
B . XapbKOBE COCTOMT B «OIEpalMsiX
co Bcex OOOpPOTOB TOPrOBIM M MpPO-
MmpiuieHHocTH» [14, c. 306]. Hecwmo-
TpsI HA TO, 9TO YcTaB OMpPXKH MOSBHUICS
B 1868 r., oHa Hayana (PyHKIMOHHPOBATH
mamb ¢ 8 sHBapa 1876 r. Ilpencenare-
jgeM OuprkeBOro komurera Obul M30paH
W3BECTHBIM HaM A. AnueBCKul, Ha cpell-
CTBa KOTOPOTO OBLIO IOCTPOEHO HOBOE
nomemienuss Oupku. K Tomy BpemeHn
OuprkeBOe 00IIECTBO HACUUTHIBAIIO OKOJIO
150 yenoBex, B OCHOBHOM TpeIIpUHUMA-
Tesei XapbKOBIIUHBL.

Hecmotpss Ha 3asBIeHHyI0O IEenb,
K koHIy XIX B. akTHBHOCTH Ha Oupike
HE BIEYaTIsiia, OCOOCHHO MOCIe MOTepU
JTUIUPYIOMUX — TO3UOHMH  (PHMHAHCOBO-
MPOMBIIUICHHOW TpyNIbl  AJYEBCKOTO
B Hauasie XX CT. ¥ ¢ oTKpbITHEM B 1902 1.
crienuanu3upoBaHHoil KamMeHHOyrombsHOM
U JKene30ToproBoit Oupxw [15].

Ha XappkoBckoit Oupke mHpOBOIH-
JHMCh ONEepalMi C LEHHBIMH Oymaram,
HO OHM OBUIM HE CTOJb MacIiTaOHBIMH,
KaK pacCUMTBHIBAIM ee co3iarenu. byx-
TaJITepCKHE JOKYMEHTHl XapbKOBCKOTO
OMpPKEBOrO KOMHTETA CBUACTEIBCTBYIOT,
gt0 B staBape 1903 1. Ha Oupke KOTHPOBa-
much akuuu 13-Tn xomnanuid. B pesyns-
Tare OBUIO 3aKIII0YeHO 13 chesok ¢ akmu-
SIMH ¥ TIassMH CEMH KOMITaHUH (IIPOIaHo
887 maeB obmecrBa CabnuHO-3HaAMbsH-
CKOro caxapHoro 3asoza, 304 akuuu
XapbKOBCKOTO OOIIECTBAa THBOBApEHUS
«HoBass BaBapus» u T.I.); 3aKIIOYCH
JBaJLaTh OAWH JOTrOBOP IO BOCHMH
BUJIaM TOCYIApCTBEHHBIX M YaCTHBIX
UIOTEUHBIX Oymar u obnmuranuii. bomnbmre
BCETO CIENoK OblIo ¢ 4,5%-Mu 3aKnaj-
HBIMH JIHCTaMH XapbKOBCKOTO 3€MEITb-
Horo OaHka [13, c. 206].

BroiBoapl. CraHoBieHHE OHpPKEBOI
nestenpHocTH B Poccuiickoit mmnepun
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B LEJIOM U B YKPAaMHCKHX T'yOepHHAX
B YaCTHOCTH, Ha4aJIOCh C OOJIBILIMM OTCTa-
BaHHWEM OT MOAOOHBIX HPOIECCOB, MPO-
HUCXONUBIIMX B cTpaHax LleHTpanbHO#
u 3amanuoir EBpomsl. IIpaBna, uHTeHCH-
(duKanMs 3aKOHOAATENILHOTO obecreye-
HUSI CO CTOPOHBI MOHApXW4ECKOH BIACTH
CMOITIa B OIIpe/eNIeHHOIl cTeneHu cOa-
JaHCHpPOBaTh uX. buprku cosnaBanuch Kak
B LEHTPANBHBIX pernoHax Poccuiickoi
WMIIEPUH, TaK W B YKPaWMHCKUX TyOep-
HUSX, HO OHH B OOJIBIIMHCTBE CBOEM He
CIELUATN3UPOBAINCh HA TNPOJAAXKE LEH-
HbIX Oymar. [Ipexxae Bcero, Oupsku co3za-
BaJNCh C €TI0 TOPTOBIU Pa3IUYHBIMU
TOBapaMH, a Hapaie]bHO (YHKIHOHHU-
poBanu kak ¢GoHmoBbIe OUpKH. Toprosist
LCHHBIMH OyMaramMu B HX CTPYKType
3aHMMajia MEHbIIE MECTa U B 00IIIEM TOp-
roBoM OaJlaHCe COCTaBIsIa HEOOIBIIOH
YACTBHBIN BEC.
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SUMMARY

The article deals the processes of resource saving in the state management
mechanisms in modern conditions, which makes it possible to make the process of
resource saving more effective and significantly improve the natural and economic
development of regions. Resource saving is considered as a progressive direction of the
use of natural resource potential, which ensures the saving of natural resources as well as
increases the production in the region with the same amount of raw materials, fuel, basic
and auxiliary materials used. It is noted that the main feature of resource saving activities
today should be an orientation on the implementation of complex of measures that are
quickly implemented, covering various aspects of its activities and allow achieving the
maximum saving effect. Furthermore, the objective conditions for their implementation
should be provided by a specific mechanism of state management.

Key words: resource saving, state management, natural economic and natural
resource potential, region, development.

MEXAHU3MBI TOCYJAPCTBEHHOTI O YIIPABJIEHUSA
HNPUPOAHO-3KOHOMUYECKUM INOTEHIITUAJIOM
PETMOHOB: ITIPOBJEMbBI PECYPCOCBEPEXKEHUS

Baagumup 'OPBUK,
KaH/IUAAT HayK TOCYIapCTBEHHOTO yIIpaBJIeHUS,
TeHEepaNbHBIN TUPEKTOp ['0CymapCcTBEHHOTO MPEeaIpHsITUS
«Crieninanu3upoBaHHOE JIECOX03sIMCTBEHHOE npeanpustie «KueBodmarponucy

AHHOTALUSA

B craTtbe paccMOTpeHBI MPOLECCH pecypcocOepekeHnss B MEXaHu3Max rocyaap-
CTBEHHOT'O YNPAaBJICHUS B COBPEMEHHBIX YCIOBHSX, MO3BOJISIOIIUE CAENATh HPOLECC
pecypcocbepexeHus 3pPEeKTHBHBIM U 3HAUUTENHHO YAYUIIUTH IPUPOJHO-IKOHOMH-
YecKoe pa3BHUTHE PETHOHOB. PecypcocOepekeHHe paccMaTpuBaeTcs Kak Iporpec-
CHUBHOE HAalpaBJeHUE HCIIOIb30BAHMS NPHPOAHO-PECYPCHOrO MOTEHLMaNa, obecre-
YHUBAOIee IKOHOMHIO MPHPOAHBIX PECYPCOB M POCT IPOHM3BOACTBA NMPOAYKIUH B
pEeTHOHE TPH TOM >K€ KOJIMYECTBE MCIIONB30BAHHOTO CHIPBS, TOIUIMBA, OCHOBHBIX M
BCIIOMOTATEIbHBIX MaTepHAlIOB. 3aMEeUYeHO, 4TO IIaBHOW 4epToil pecypcocbeperaro-
el 1esTeNIbHOCTH Ha CEeTO/HS JOJDKHA OBITh OpMEHTANUs Ha NMPOBEACHNE KOMILIEK-
ca MepOIpHATHH, KOTOPBIE OBICTPO pean3yIOTCs, OXBAaTHIBAIOT PA3JINYHBIE CTOPOHBI
JIESITENBHOCTH M MO3BOJIAIOT JOCTHYh MaKCHMalbHOTO 3 {eKTa SKOHOMHUH, MPUYEeM
00BEKTHBHEIE YCIIOBHS JJISI X OCYIIECTBIICHUS JTOJDKEH 00€CIIeunTh KOHKPETHBIH Me-
XaHN3M TOCYJapCTBEHHOTO YIIPABICHUSI.

KiroueBble ciioBa: pecypcocOepexeHne, rocyAapCTBEHHOE YIpaBlICHUE, ecTe-
CTBEHHO-DKOHOMHYECKHUI U IIPHPOTHO-PECYPCHBIN MIOTEHIINAN, PETHOH, Pa3BHUTHE.

Statement of the problem. The prob-
lem of studying of the state management
mechanisms of the natural and economic
potential of the regions especially devel-
ops in the conditions of the formation
and development of market relations for
the scientific substantiation of radical eco-

nomic reforms. This is primarily caused
by disproportions in the natural and eco-
nomic development that are sharply man-
ifest today. The development of any
region and country as a whole depends on
the available economic, natural resource
and labor potential that is located in one



or another region of Ukraine, that is, it
depends on the existing productive forces.
They are national wealth as well as they
determine the prospect and possible level
of its socio-economic and natural and eco-
nomic development [1, p. 4]. Accelerating,
rational use and continuous improvement
of regional and sectorial proportions in
the development of natural and eco-
nomic potential are objectively caused
by the need for development of the state
management mechanisms. In this context,
resource saving issues remain relevant
since the prospect of using natural resource
potential depends not only on the availa-
bility of resources, but on the effectiveness
of using resource-saving technologies.

Status of research. The theoretical
and metrological basis of the research
are works of domestic and interna-
tional scientists, that cover a wide range
of issues of the effectiveness of the state
management mechanisms as well as
the improvement of certain resource sav-
ing mechanisms.

The analysis of recent researches
and publications shows that the relevance
of'this problem is confirmed by M. Dolish-
nii, S. Dorohuntsov, M. Piskun, O. Shablii,
whose significant researches allowed to
make a significant contribution to finding
the ways to solve the problem of the state
management mechanisms of resource sav-
ing in the natural and economic potential
of the regions. In particular, the issues
of resource provision and resource saving
were considered by M. Miller, V. Berens,
Y. Akhromkin, O. Fomenko and other
international authors who considered
the processes of efficient use and resource
saving from different points of view.

At the same time, the scientific works
of A. Balashov (problems of the forma-
tion of the state management mechanisms
of sustainable development of regions
of Ukraine) [2], P. Fesianov (peculiarities
of state regulation of the ecological safety
at the regional level) [62] were the basis
of the research. Special attention was paid
to researches of V. Putrenko, O. Furd-
ychko and M. Potabenko on the role
of resource saving in the balanced devel-
opment of the region as well as the eco-
logical and economic value of shelterbelt
forests for increasing of the resource
potential of forest ecosystems [2].

Thus, it should be noted that the gen-
eral tendency of the world natural and eco-
nomic development of the region is to

increase the role of resource saving and its
allocation into a separate system, which is
the basis of the formation of competitive,
efficient and economical management.

The objective and purpose
of the article is to provide scientific
substantiation of theoretical and method-
ological foundations of the state manage-
ment mechanisms of resource saving as
the basis for the development of the natu-
ral and economic potential of the regions
as well as appropriate analysis and eval-
uation of the directions of improvement
of the state management mechanisms
of resource saving of forest management
in Ukraine.

Presentation of the main mate-
rial. The problem of the rational use
of resources and resource saving is particu-
larly relevant for Ukraine and needs imme-
diate solution. This is due to the extremely
high level of material and energy inten-
sity of the domestic economy, substan-
tial depreciation of the main production
facilities and obsolete technologies,
irrational use of natural resources, high
degree of dependence on the import of fuel
and energy resources as well as significant
volumes of waste generation and harmful
emissions from production [7].

One should note that further natu-
ral-economic and socio-economic devel-
opment of the region, solving environ-
mental problems are impossible without
switching to a more effective model
of social production and consumption as
well as rationalizing the use of resources.
Expansion and deepening of the resource
saving process contributes to the transi-
tion of Ukraine to a balanced development
model, the construction of the founda-
tions of a post-industrial society as well as
the accelerating the integration of Ukraine
into a globalized world economy.

The ecological and innovative pro-
cess of natural and economic development
of the regions of Ukraine, aimed at achiev-
ing the normative state of the environment,
provides such a principle of functioning
of the national economy, region, industry,
concrete production, in which all the com-
ponents of raw materials and energy in
the cycle “primary raw materials — produc-
tion — consumption — secondary resources”
are used rationally and the ecological bal-
ance is not disturbed.

This problem is thus a generaliza-
tion of more private problems of the use
of secondary resources, waste and rational
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nature use in general. The scientific litera-
ture points out the interrelation of the prob-
lems of using secondary resources, envi-
ronmental protection and the creation
of low-energy technologies. The content
of the concept of environmentally sus-
tainable development in the broad sense
includes the task of resource saving as
well as prevention of negative impact on
the natural and economic potential.

Resource saving and using of non-
waste technologies is quite a new direc-
tion that encompasses various sectors
of the economy and state management.
This area of activity focuses on ecology
(environmental protection), rational use
of various resources as well as economic
tasks, such as optimal harmonization
of production and consumption of stocks.
In this context, historical understanding
of the terms in geology, mining, various
industries using primary and secondary
material resources, metallurgy, chemistry,
ecology, economy is not always unambig-
uous [5, p. 505].

Principles of low- and non-waste
technology can be explained on the basis
of factors that express different needs.
According to this, the use of low- and non-
waste technologies is necessary in order
to permanently reduce the consumption
of the most important resources — raw
materials, energy and environment.

Accordingly, it was established
that resource saving involves the reuse
of resources, secondary raw materials
and waste. Therefore, resource sav-
ing is more profitable in an economic
and environmental sense. A common
problem for all subjects in the region is
the almost absence of landfills for indus-
trial waste stored at enterprises. Methods
of recycling and disposal are absent or are
expensive for a large part of the industrial
waste. The main types of non-disposed
hazardous industrial waste for a long
time accumulated in the territory of enter-
prises. The number of this waste has
long exceeded the maximum permissi-
ble. In some enterprises, the ways, places
and terms of storage of hazardous waste
do not meet the requirements of environ-
mental legislation [9, p. 16].

Determining the directions of the effec-
tiveresourcesaving fortheregions of Ukraine
is due to objective reasons related to solv-
ing the general problem of ensuring sus-
tainable natural and economic develop-
ment of the state. This requires the finding



IANUARIE 2019

of new ways of forming a national strategy
of resource saving within the framework
of the formation of a modern market econ-
omy. World experience shows that in this
direction it is necessary first of all to develop
a complex of systemic theoretical and meth-
odological steps. The general tendency
of the world and, most importantly, of Euro-
pean natural and economic development,
is the formation of competitive, efficient
and economical forms of economic activ-
ity in the framework of regional economic
systems. That is, there is a tendency towards
the formation of conceptual approaches to
sustainable development, based on the main
provisions of the European Charter for
Regional Development.

Considering the problems of resource
saving in Ukraine in such a plane,
the regional level is associated with
solving a number of issues regarding
the creation of the necessary conditions
for the reduction of not only indicators
of material and energy intensity of pro-
duction, but also increasing the efficiency
of using existing regional resources, use
of modern state management mechanisms
of natural and economic potential as well
as formation of an appropriate institu-
tional environment. It is now clear that
the transition to a qualitatively new level
of the effective use of a complex regional
resource is possible only with the com-
bination of market levers with the state
management mechanisms [2, p. 34].

Thus, resource saving 1is one
of the priority directions of the develop-
ment of the national economy. Current
legal support of resource saving in Ukraine
is regulated by the Laws of Ukraine “On
Environmental Protection” and “On
Standardization” as well as by a signif-
icant number of normative documents
of general and general technical charac-
ter. At the same time, the Unified System
of Resource Saving Requirements, which
has a restraining effect on the imple-
mentation of a unified technical policy
in terms of impact on reducing the level
of resource consumption and on the inte-
grated solution to the problem of resource
saving, is while absent.

Significant increase in the efficiency
of the use of raw materials, materials
and fuel and energy resources in the econ-
omy of Ukraine within these areas can be
achieved only with the implementation
of technical re-equipment and restructur-
ing of basic industries. The world expe-

rience in developing and implementing
effective resource utilization programmes
in its arsenal has a wide variety of mech-
anisms and economic methods aimed to
ensure the efficiency of resource consump-
tion in all spheres of activity. Regarding
the analysis of the forestry condition
within the state in the present realities, it
can be noted that in the activities of enter-
prises of the forestry sector of Ukraine
there are a number of problems that
require urgent measures for the improve-
ment and efficiency of resource use
and resource saving [5, p. 426].

It is very important that the issues
of resource saving and resource use are
already under consideration in Ukraine.
This is evidenced by the fact that
the “Strategy of Reformation of Forestry
in Ukraine for the period up to 2022”
(hereinafter — the Strategy) was approved
at the session of the Cabinet of Minis-
ters of Ukraine on 15 November 2017.
This doctrine is aimed at defining goals
and tools for solving ecological, eco-
nomic and social problems of forestry in
Ukraine as well as creating conditions for
sustainable development considering geo-
graphical and other features.

The need to prepare the Strategy is
due to = understanding of the extremely
important role of forests for the ecological,
economic and social stability of the state;
need for systematic improvement of for-
estry management in Ukraine to ensure
long-term interests of the state on
the basis of a combination of principles
of state management and market mecha-
nisms in view of the goals of decentraliza-
tion of power; need for the development
of public-private partnership; increase in
the number of workplaces; employment
of the rural population; minimizing cor-
ruption risks and committing offenses;
establishment of open, transparent mech-
anisms for the adoption of managerial
and personnel decisions as well as pri-
mary provision of domestic producers by
creating a transparent timber market [4].

In the course of the research it was
determined that a powerful instrument for
implementing the Strategy is the Action
Plan for Implementation of the Strat-
egy, which is approved by a separate act
of the Cabinet of Ministers of Ukraine
and must contain detailed deadlines
and a list of performers regarding all
the directions and objectives specified in
the relevant section of the Strategy.
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This Plan is binding for all the per-
formers mentioned therein. Implementation
of the Strategy will contribute to reducing
the level of corruption in the forestry sec-
tor, ensuring a clear separation of func-
tions between the subjects of management
of the industry, creation of an effective sys-
tem of control over forestry management,
transfer of forestry to the principles of sus-
tainable development and effective forest
management, increase of the state forest area,
preserving biodiversity and non-exhaustive
forest use, meeting the needs of the com-
munity in forest resources, improvement
of water-regulating, soil protection, recrea-
tional and other useful properties of forests,
creation of more favorable conditions for
the development of entrepreneurship and new
workplaces, reducing the threat of land degra-
dation, increase in the share of forestry prod-
ucts in the gross domestic product, ensuring
employment and social protection of forestry
workers, growth of investments in the for-
est industry, production with value added as
well as harmonization of forest management
norms of Ukraine with the relevant criteria
of the European Union.

Further development of the forest
resource sphere should be carried out in
the areas of expanded reproduction of for-
est resources, integrated ecologically bal-
anced forest use as well as increasing
the share of forest in national income.
Institutions of forest resource sphere
should be involved in more effective inte-
grated market conditions that can adapt
to globalization uncertainty, in order to
provide favorable conditions for the entry
of industry enterprises into market space.

Furthermore, considering the imper-
fection of the modern regulatory frame-
work, it is important to provide appropri-
ate support for important innovative ideas
on forest resource issues at both the state
and regional levels. This implies conduct-
ing complex researches on the formation
of integral, self-sufficient, balanced organ-
izational and management structures or
other high-tech organizational formations
(possibly clustered or holding type) aimed
at achieving the diversification of the pro-
duction of competitive forest products
and the provision of social and environ-
mental services at the intersectoral level.

Thus, the forest resource sphere in
the conditions of the financial and eco-
nomic crisis, as it turned out, continues
to maintain a certain degree of business
activity. Despite the financial difficulties,



volumes of forest management activi-
ties, including reforestation, continue to
increase somewhat as well as measures
for preservation and protection of forests
are also carried out at the required level.
However, the crisis situation in the econ-
omy has negatively affected the growth
rates of the forest resource sphere. There-
fore, despite the deepening of the cri-
sis situation, Ukraine’s forestry policy,
as in previous years, should develop in
the direction of market-oriented relations.
This policy should be based on princi-
ples that have justified themselves in
different economic conditions, the main
of which are: inevitability of the respon-
sibility of business entities for violation
of the current legislation, prevention
of occurrence of natural and man-made
threats in the forest resource sphere,
steady support of the relations of forest
enterprises with local citizens and local
population, etc. [3, p. 46].

In the process of research, it was
proved that the driving forces of forest
resource development should be con-
sidered the activities of management
structures and industry workers, which
are based on certain interests. The sys-
tem of measures of strategic and tactical
level should be defined in order to acti-
vate them. Such a system of measures, in
turn, should be considered in the produc-
tion, technological, institutional, financial,
resource saving and forest reproductive
plane, distinguishing them by spheres:
forestry production, forest exploitation,
wood processing, resource saving, forest
protection, realization of forest resources
and forest use. Mitigation of the negative
consequences of the current crisis situation
in the forest resource sphere is possible on
the basis of the improvement of the organi-
zational and economic mechanism capable
for ensuring the functioning of the indus-
try in the conditions of uncertainty.

Conclusions. During the research, it
was established that the efficiency of state
management of the natural and economic
potential should be guided by the system
of payments for nature use: payments for
the right to use natural resources; pay-
ments for reproduction and protection
ofnatural resources carried out by the state
or self-supporting specialized enterprises
and organizations; compensatory pay-
ments for the disposal of natural resources
from the target use or deterioration of their
quality caused by the activities of these

enterprises; payments for emissions
(dumping, disposals) of pollutants into
the natural environment; additional tax on
profits of enterprises producing environ-
mentally hazardous products and using
environmentally hazardous technologies;
penalties and other economic sanctions
for violation of norms of rational use
of natural resources; income tax benefits.

The costs for reproduction of natu-
ral resources and environmental meas-
ures are increasing every year. Currently,
the sources and methods of funding these
activities are not yet linked into a single
system, which requires further research
and finding of solution.

The analysis of the practice
of applying the existing state manage-
ment mechanisms of nature use points
to the need for their improvement on
the basis of the development of economic
and organizational measures, which will
allow to achieve real results in solving
the problem of rational use and reproduc-
tion of various components of the min-
eral-raw material base of the industrial
sphere of the region. The effectiveness
of the mechanism of integrated use of nat-
ural resources in many industries is now
decreases due to the lack of a coherent
system that stimulates the increase of com-
plexity of resource development [6, p. 18].

It should be emphasized that the spe-
cific forest management functions should
be entrusted to government authorities as
a separate independent specialized state
structure of management of forest objects
of all forms of ownership and management
(ministry, committee, etc.). Such a struc-
ture will really express national interests
in the sphere of development and rational
use of forest resource potential.

The State Forest Resources Agency,
as the only and relatively independent
institution on forest and forest resources
issues in the state, should, on its own
behalf, initiate:

— the establishment under the Cabinet
of Ministers of Ukraine a unified organ-
izational and management structure for
ensuring the elaboration of strategic
directions for the development of forest
resources and performing control functions
on the results of the reproduction of forest
resources, their protection and integrated use
in forests of different forms of ownership;

— the elaboration of proposals regard-
ing the inclusion to the highest level
of organizational and managerial structures
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on forest problems the professional for-
estry specialists for supervision and stra-
tegic control over economic activities in
forests of different subordination as well
as limitation of monopolistic tendencies
in the sphere of provision of raw material
resources of forest users of the country
and international business structures;

— the development of business sup-
port mechanisms in its active social policy
on granting investment loans, tax privi-
leges or preferences for the transfer of for-
ests to a lease or concession, subsidies for
forest certification as well as organization
of financial audit by accredited independ-
ent auditing firms;

— the substantiation of effective
mechanisms of interaction of various
sectoral structures of the forest resource
sphere in the process of their economic
activity with other branch structures
and institutions of the neighboring coun-
tries [6, p. 29].

In this regard, it is also important to
note that the forest resource institutions
should be maximally adapted to the mar-
ket economy system, cross-sectorial spec-
ificity of the forest sector of the econ-
omy. Such institutions should also ensure
the combination of national, regional
and local interests of forest users, terri-
torial communities and be directed on
realization of the principles and criteria
of ecologically balanced (sustainable)
development.
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HOPMOTBOPYECKASA JEATEJBHOCTb
KPAEBOT'O CEMMA B C®EPE
PEI'YJIMPOBAHUSA ITPABOBOI'O CTATYCA
YKPAUHCKOTI'O A3bIKA

Buxrtop EBJOKMMOB,
JOKTOP 9KOHOMUYECKUX HAyK, IPO(heccop, peKTop
JKUTOMHPCKOTO rOCYAapCTBEHHOTO TEXHOJIOTHUECKOTO YHHBEPCHTETA

AHHOTALIMUSA

B crarpe packphIBalOTCS OTHENBHBIE ACTIEKTHI HOPMOTBOPYECKOH NESTENEHOCTH
lanuikoro ceiiMa B sI3bIKOBOM cepe. AKIIEHTHPYETCsS BHUMAaHUE Ha KOHCTHUTYI[HOH-
HOM 3aKOHOZaTeNIbCTBe MMIepuu ['abcOypros, KOTOpoe AEKIapUpOBaI0 PABEHCTBO BCEX
SI3bIKOB MMIIEPUH, HO HE 00eCreyrBallo NMPAKTHYECKOH pealu3aliu JeKIapupyeMbIX
HopM. Kpome Toro, s13b1k0BOI BOIIPOC paccMaTpuBaeTcs Kak COCTABIIAOILAs IPOTUBO-
CTOSIHUSL B CPEJe YKPaMHCKOTO HAI[MOHAJIBHOIO JBIKEHUs. OTAEIbHO aHAIU3UPYIOT-
Csl 3aKOHOZATEIbHbIE MHUIMATHBBl YKPAaUHCKHUX IIOCIOB CeiiMa, KOTOPBIE OTCTanBalll
[PaBO YKPAaWHLEB Ha MOIy4YeHHEe 00pa30BaHUs M OCYIIECTBICHUE CaAMOYIIPaBICHHs Ha
YKPaHHCKOM sI3bIKe. SI3BbIKOBOM BOIPOC paccMaTpPHBAETCs KAaK BayKHAs COCTaBIIIOLIAS
HAIlMOHAIBHOHN HMJIeU TaJMIKUX YKpauHIIEB, KoTopas B Hauaje XX B. JeTia B OCHOBY
rOCYJapCTBEHHOH HJIEH.

KiroueBble ciaoBa: [anmunkuil ceiimM, HOpMOTBOpUECKasl AEATENbHOCTb, YKpPaUH-
CKoe ceiiMOBOE IPe/ICTaBUTENLCTBO, KOHCTUTYLIHOHHOE 3aKOHOIATENbCTBO, S3BIKOBOI
BOIIPOC, CUCTEMA LIKOJIBHOTO 00pa30BaHMsI.

NORMOTORALACTIVITY OF THE REGIONAL SEEM
IN THE AREA OF REGULATION OF THE LEGAL STATUS
OF THE UKRAINIAN LANGUAGE

Viktor EVDOKIMOY,
Doctor of Economics, Professor, Rector
of Zhytomyr State Technological University

SUMMARY

The article reveals some aspects of the rule-making activities of the Galician Sejm
in the language sphere. Attention is focused on the constitutional legislation of the
Habsburg Empire, which declared the equality of all the languages of the empire, but did
not ensure the practical implementation of the declared norms. In addition, the language
issue is considered as part of the confrontation among the Ukrainian national movement.
The legislative initiatives of the Ukrainian Sejm ambassadors, who defended the right of
Ukrainians to receive education and exercise self-government in the Ukrainian language,
are analyzed separately. The language issue is considered as an important component of
the national idea of the Galician Ukrainians, which in the early twentieth century formed
the basis of the state idea.

Key words: Galician Sejm, rule-making activity, Ukrainian Sejm representation,
constitutional legislation, language issue, school system.

IocranoBka mnpodiaembl. [IpaBo-
BOE MOJIOKEHHE [anuumHbl B cocTaBe
ABcTpo-Benrpun  xapaxkTepu30Bajoch

C npyroil cropossl, B Hadasne 1860-x rT.
FajMIKUe  yKPauHLbl  OJHOBPEMEHHO
C JIPYT'MMH HapoAaMHM HMMIEPUH BOLLIH

aKTUBHBIMU JeiicTBUAMH TpaHcdopma-
LMK [IPAaBOCO3HAHUS U IPABOBOI Kyllb-
Typbl ykpausueB. [IpuuuHOil >THX Hei-
CTBUIl OBUIM KOHCTHTYLMOHHBIE HOPMBI,
KOTOpBIE TapaHTUPOBAM  (HOpPMalIbHOE
PaBEHCTBO HAIMOHAJIBHBIX M TIOJUTH-
YEeCKHX IIpaB BCEX HApOIOB HMIIEPHH.

B 310Xy napiameHTtapusma. Co3laHHbIE
B 1861 1. KpaeBble ceiiMbl MPEBPATHIUCH
B OYard MOJHUTHYECKOH >KHU3HU KaKIOHU
NPOBUHIMM, a B cioy4dae [amudumHbl —
CTaJIu [EHTPOM HAIMOHAJIBFHO-0CBOOOAN-
TeNbHOH OOpBOBI Kak YKpaWHIEB, TaK
1 TIOJISIKOB, KOTOPBIE B JIETaJILHOM IpaBo-



BOH IUIOCKOCTH OTCTauMBald IOJUTHYE-

CKHUE U HAallMOHAIIbHO-KYJIBTYPHBIE TIpaBa.

VY KpaeBbIX CeHMOB ObLT OrpaHH-
YEHHBbI XapakTep mHonHoMouuil. B Hux
pelanuch, Kak MpaBUiIo, BOIMPOCHI, Kaca-
tomuecs chepbl HHOPACTPYKTYpBI, 00pa-
30BaHMS, MEIULUHEI, KyIsTYphl. To ecTh
BOTIPOCHI IOBCETHEBHOM )KHU3HHU, KOTOPHIE
U COCTaBWJIM COAEp)KaHHE BHYTPEHHETO
pasBUTHS OTHENbHON mpoBuHIMK. Ha
caMOM JieJie 3TH BOIIPOCHl OWJIM OUYeHb
BaJKHBI, IIOCKOJbKY oOecriednBain 00y-
CTPOMCTBO Kpasi u paspemasin dpdex-
TUBHO YIPaBIATh IPOBUHIIMEH, HE TOXKHU-
JIasiCh UIMIIEPCKUX YKa3aHUU.

AKTYyaJIbHOCTb HCCI€JOBAHHS 3aK-
JIIOYaeTCsl B TOM, YTO HOPMOTBOpUECKAst
NIeSITENBHOCT ceiiMa He cTajla 00bEeKTOM
DTyOOKHMX HayYHBIX M3BICKAaHUI HU yKpa-
WHCKWX, HY MOJBCKHUX Y4YEeHBIX. Bompockr
sI3bIKa M CHCTEMBI 00pa3oBaHUS paccMma-
TPHUBAJHCH UCKIIOYUTEIIFHO B KOHTEKCTE
9BOJIIOLMM ITOJUTHYECKOH M IPaBOBOM
MBICIIM TAJIUIKHX YKPAaUHLEB WM IOJS-
KOB, a TaKXXe B IpeJelax yKpPaumHCKOIro-
MOJBCKOTO  TOMUTUYECKOTO  MPOTHBO-
CTOSIHUS.

Cocrosinne ucciaenopanus. Hecmo-
Tpsl Ha TO, YTO IpoOJeMa JesITeIbHOCTH
lNanuukoro kpaeBoro ceimMa — HOBast AJst
YKPauHCKOW IOpUAMYECKON HAayKH, CEH-
MoBasi mpoOleMaTHKa  WHTEpecoBaja
OTEUECTBEHHBIX HCTOPHKOB €Ille ¢ KOHIa
XIX B. [IpnunHOii 3TOTO OBIT YCHICHHBIN
WHTEpeC K OINpEIeTICHNUIO NPUINH yKpa-

MHCKO-TIOJIbCKOH ~ MOJIMTUYECKOH — KOH-
¢dponTanuu B [annunse.
Nmetommyrocs TEOPETHYECKYIO

OCHOBY HCCIIEIOBaHUSA JAEATEIbHOCTH
ceifiMa MOXHO YCJIOBHO pa3/ielMTh Ha
Tpu 3tana. [lepBplif — aBTOHOMUYECKUH,
MPONOJKAJIICS C IOCIEAHEro JecsATH-
netnst XIX B. mo 1918 r. U3BecTHBIMU
HCCIIEAOBATESIMA ~ JAaHHOTO  TEepH-
ona Obmu K. JleBuukuii, 1. ®panxo,
C. Muuctpsuackuii u nap. bynyun memo-
CPEICTBEHHBIMH YYaCTHHUKAMH OIHCHI-
BaeMbIX COOBITHI, OHM /aBajlil B CBOUX
TpyZax LEHHblE CTAaTUCTUYECKUE CBEME-
HUsI, PAacCKpbIBaJIM OOIECTBEHHOE MHe-
HHE U PeakIMio 00IeCTBa Ha MOJIUTHYE-
CKYIO JKHU3Hb. BMecTe ¢ TeM 3T paboTsl
HE JIMIIEHBI CyObEKTUBH3MA, YTO JTUKTO-
BAJIOCh TOJUTUYECKUMH YOCKICHUSIMH
aBTOpOB. BTOpOoii mepruon — OKKynanuoH-
HBIN, TOCKOJIBKY YKpanHCKas Hayka pas-
BHBAJach WM B YCIOBHIX OOJbIIEBU3MA,
WIH B YCJIOBUSAX IOJBCKUX HAEOJIOTH-
YECKHX CTEPEOTHUIIOB MeEXKTyBOESHHOTO

neprona. OnHAKO ke B 3TOT HEPUOJ
6naronaps pabore B. Kynpunipkoro pac-
KPBIBAJIMCH OT/EJIbHBIE BOIIPOCHI IIPABO-
BOTO Pa3BUTHA [ aMuUHBI, B TOM 4HCIIE
W TaplIaMEeHTCKOH aesTenbHOCTH. Tpe-
TUH 53Tal HEMOCPEACTBEHHO KacaeTcs
nepruoja HE3aBHCUMOCTH U SBISETCS
Ka4eCTBEHHOW CTpaHMLEH YKPaWHCKOHN
HCTOPHUKO-IIPABOBON HayKH, Korma ObLIo
MPEOJIONICHO OONBIIMHCTBO CTEPEOTH-
noB W mramnoB. CoOCTBeHHO, eIWH-
CTBEHHBIM  HEpEIIEHHBIM  BOIPOCOM,
[0 HalleMy MHEHHIO, SBJISETCS OTCYET
Hayaja TpPaJUIMU YKPAaHHCKOTO Iapia-
MEHTapu3Ma C IPEJCTaBUTENbHBIX Opra-
HOB BJIACTH COBETCKOI'O BPEMEHH, TOIAa
KaKk K TOMY BpPEMEHH TallUIIKHe YyKpa-
uHIB! Oonee 50 €T BBICTYHNANM aKTHB-
HBIMU yYaCTHUKAMH TPEICTaBUTEIbHBIX
OpPTaHOB BIIACTH.

TeopeTnueckoe OCHOBaHHE HCCIIE-
OBAaHHWS  COCTaBWIM  TPYAbl  TaKWX
YKPauHCKHX W WHOCTPAHHBIX YYEHBIX:
A. Apkyms, H. Tpeid, 5. I'punaka,
JI. Unemna, K. JleBunkoro, M. Mynporo,
P. IlerpuBa, b. Crymapuka, U. Hopno-
BOJIA M JIp.

Heaslo U 3agaveii cTaTby SBISETCS
OIIpEe/ieNIeHHe OCHOBHBIX HalpaBiICHUN
HOPMOTBOPUYECKOH JESATEIBHOCTU yKpa-
HMHCKOTO CEHMOBOTO IPEICTAaBUTEIHCTBA
Bropoii monoBuHbl XIX B., 0COOCHHO
B BOIIpOCEe 00ECIEUYeHHUs] TOCyJapCTBEH-
HOTO CTaTyca YKPanHCKOTO SI3bIKa M pac-
MIMPEHUs] CHCTEMBI HAIMOHAJILHOTO 00pa-
30BaHMUS.

H3n0:xeHNe 0CHOBHOIO MaTepHaJa.
B XIX B. N'anuumnna, koTopas cocTasisiia
ABTOHOMHYIO NIPOBHHLMIO umrnepun [a6-
cOypro., cTana OCHOBHBIM LICHTPOM I10JIb-
CKO-YKPauHCKUX B3aUMOOTHOILICHUI,
KOTOpBIE B YCJIOBHSIX IPAaBOBOW CHCTEMBI
umriiepun ['abcOyproB MoNMyyHiIn Jieraib-
HBI TIPaBOBOH CTaTyc. DTHOIOIHMTHYE-
CKOE Pa3BHUTHE Kpas BIMSIO M Ha TIOJH-
THUYECKYIO CUTYaIHIO, OCKOJIbKY O0pbba
3a CcOOCTBEHHBIE HAIMOHAJBHBIE IpaBa
JOMUHHMpOBala Ha MPOTSDKEHUU BCEro
XIX B. Ilo MHEHHIO YKpauWHCKOIO yue-
Horo M. Myzaporo, MMEHHO NpaBOBas
cuctema ABcTpo-Benrpun Bnusna Ha
(hopMHpOBaHHE BBIPAKEHHOH pErHoHalb-
HOI cHeuu(UKH MOJUTHYECKOTO pas-
BUTHS Kpasi, OCHOBBIBAsCh Ha BOIPOCAX
HaIlMOHAIBHOCTH, SI3bIKa M 00pa30BaHUS
[7, c. 465]. dnsa uMmepcKod TONUTUKA
¢ cepenunbl XIX B. yKpaHHCKO-TIOJIBCKOE
MIPOTUBOCTOSTHUE CTAJIO CPEICTBOM K CTa-
OMM3anuy KpaeBOH MONMUTHKH U CIACPIKH-
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BaHus uued ¢penepanuzma. Koncruryuu-
oHHBIE pedopMbl nmnepun [abcOypro
1861 r. monoxunu Havyano (opmuposa-
HUIO HOBOH MOJENN MEXHAIMOHAIBHBIX
B3aUMOOTHOILICHUI, KOTOpbIE C CO3/1a-
HHUEM KpPaeBBIX CEIMOB MONYYHIN TeHeph
JIeTaJbHYIO MTOJUTHYECKYIO MTOAOILICKY.

Tamumkuit xpaeBoit ceiiM ObUT CO3-
ma" 1861 . m BBI3BaN HIMPOKHWIT pe3o-
HaHC B 00IIeCTBe, aKTUBU3HPOBAB 00IIIe-
CTBEHHO-TIOJIUTHYECKYI0 KHM3Hb  Kpasl.
Hecmotpst Ha TO, 4TO KOHCTHTYLIMOHHOE
3aKOHOJATEIbCTBO OBLIO HECOBEPIIEHHO,
YKPaMHCKOE M TOJICKOE MPEACTABUTEIb-
CTBO ceiiMa He ObII0 IPOHOPIIMOHAIBHBIM
HalMOHAJBHON TMPUHAIIECKHOCTH Hace-
nenus [amunuu. Ilonsku Bragenu abco-
JFOTHBIM OOJIBLIMHCTBOM, YTO NPOBOLU-
pOBAJIO YKpauHIEB K MPOTHBOCTOSHHIO.
Tonbpko BO BpeMs BeIOOpoB 1861 T ykpa-
MHIIBI CMOIJIM MOJIYYHTh TPETh MecT — 50,
BIIOCJIC/ICTBUH KOJIMYECTBEHHBIH JiemyTa-
TOB TOJIEKO yYMeHbIIancs [3, c. 38].

HauGonbimiuM BHHUMaHMEM YyKpauH-
CKHMX [ICIyTaToOB IIOJIb30BAIUCH MMEHHO
BONPOCHl TIPaBOBOTO  CTaTyca  fA3bIKa.
PaBHompaBue si3pikoB [abcOypru mpo-
Bosmiacuian eme B 1849 1. Pycckuit
(YKpauHCKHi1) S3bIK BMECTE C MOJIBCKUM
MIOJIYYHJIH CTAaTyC «KPAaeBBIX S3BIKOBY» Ha
OCHOBaHUM IIPHUHITON HMIICPATOPCKHM
materToM ot 29 utonsa 1850 r. «KpaeBoit
Koncturyrm» mst lamuauns! [9, c. 53].
OTHM JOKYMEHTOM aBCTPHICKOE MpaBH-
TEJILCTBO Ha 3aKOHOAATEIHHOM YpOBHE
IIPOBO3IVIACHIIO PaBHOINPABHE IOJIBCKOTO
U pycckoro (YKpauHCKOTO) HapoJIOB, 1103-
TOMY TIPU3HABAJIO CYIIECTBOBAHHE YKpa-
HMHCKOT'O HapoJa u ero A3bika. OIHaKo 3Ta
3aKOHOJaTeIbHAss HOpMa OTHIONb HE IIpe-
Kpaliana NOCTOSHHOTO YKPauHCKO-IOJIb-
CKOTO TPOTHUBOCTOSHUSI 33 PAacIIMpEHHE
IIpaB yHnoTpeOIeHHUs CBOETO SI3bIKa B pas-
JMYHBIX cepax 0OIIeCTBEHHON )KU3HHU.

TocynapcTBeHHsbIil 3ak0oH OT 5 Mapra
1862 1. m 0coOeHHO KpaeBOH 3aKOH
or 12 asrycra 1866 r., mpunAThe 3a
HECKOJIBKO JIET JI0 IPOBO3IJIALLCHUS
ABCTpUH IyaJMCTHYECKOW KOHCTUTYLH-
OHHOM MOHapxueH, oOs3bIBaIN MECTHbIE
BIAacTH O0OECHEYUTh TAKOE OTHOILECHHUE
K SI3bIKaM, KOTOPOE HCKII0Yano Obl BO3-
MOXXHOCTb O0OCTPEHHSI MEKHAI[HOHAIIb-
HBIX nporuBopeuntii [10, c. 118]. Bompoc
A3blKa M 00pa3oBaHUS  COCTAaBILSUIH
OCHOBY TaK Ha3bIBAEMOTO «YKPaWHCKOTO
BOIIPOCay», YTO, B CBOIO O4YEpenb, OBLIO
KJIFOYEBBIM B Tporecce (HOpMHPOBAHUS
H7IeN HaIlMOHAJIFHOTO TOCYAapCTBa.
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Cucrema obpazoBanus B [amuunHe
Bropoit monoBuHbI XIX B. u 60oppda 3a
SI3bIK  OOYYEHHUs 3aHMMalld KIOYeBOE
MecTo B paboTe ceiima, a HOpMOTBOpUe-
CKasl JIeATeIbHOCTh YKPAaMHCKUX I1O0CIIOB
OblJIa aKTHBHOW WMEHHO B 3TOU cdepe.
[IpuunHON 3TOro CTajo TO, YTO SA3BIK
ObuT (haKTOPOM HAIMOHAJIBHOW CaMo-
UACHTH(UKALMY A1 TAIMLKHX yKpa-
nHieB. CBHUIETEIBCTBOM 3TOTO  SIBIIS-
torcs cioBa K. JleBumkoro, 4to s3bIK
JUIS pyCHHOB (CaMOHAa3BaHNE yKPaWHIIEB
B XIX B. — B. EBnoxumoB) 6puta ocHo-
BOM IymW, «IIOTOMY PYCCKHX B HAacCh
cepaue Tail Kpenkas Bepa Bb Oyy4HOCTD
Hamiei 1omu HapogHoi» [6, c. 1].

BaxHOCTP  SA3BIKOBOTO  BOIIpOCa
OTIpesessUIach Ha OCHOBAaHHUH psia HOp-
MaTUBHO-NIPABOBbIX  AKTOB  MMIICPUH
I'a6cbypros. Tak, Konctutynus ABcTpo-
Benrpuu 1867 . rapanTupoBaia paBHble
mpaBa BceM HapomaM. B cT. 19 3axona
00 o0mux mpaBax rpaxkaaH ot 21 neka-
Opst 1867 r. yka3pIBajgoCh, 4TO «PaBCH-
CTBO BCEX SA3BIKOB, Ha KOTOPBIX TOBOPSAT
B CTpaHe, IPU3HACTCS TOCYAapCTBOM
B LIKOJAX, NPAaBUTEIbCTBAX U B 0OIIe-
CTBEHHOH Xu3HM» [6, c. 3]. OgHaxo 4yro
KacaeTcsi [ajnu4uHBI, Takue LIMPOKHE
HaI[MOHANbHBIE IIPpaBa pPacCHpPOCTpaHs-
JIMCh Ha ousikoB. DopMabHO BO3HHKIIA
TaK Ha3bIBaeMasl «IIOJIbCKAsi aBTOHOMHUS
lanmuuae. B Bene pabortano cmenu-
anpHO€ «MuHUCTEpPCTBO 1O Aenam ['anu-
YHHBD», PYKOBOAUTEIEM KOTOPOTO BCEra
ObLT MoK [2, ¢. 73].

BaxHpIM acrekToM npeoOpa3oBa-
Husl [aln4WHBl B TOJBCKYIO aBTOHO-
MHIO CTAJIO MPEAOCTABICHHUE II0JIBCKOMY
SI3BIKY OUIIMAIBHOTO CTaTyCa B a/IMUHU-
cTpanuu u cynonpoussozactse. Coorser-
CTBYIOIIWE 3aKOHBI OBUIM BBIHECEHBI HA
oOcyxneHue ceiiMa B ceHTsi0pe 1868 r.
B oTBeT Ha MPOTECTHI YKPAUHCKUX JEILy-
TaTOB IIOJICKHE IOJMTUKH OTMEYalu,
YTO YKPAWHCKUH A3BIK HETPHUTOACH IS
aJIMUHUCTPHPOBAHMUSA M3-32 HEXBaTKU
00IINX MOHATHH U I0PUINIECKUX TEPMU-
HOB, a BBEJICHHE B CHCTEMY YIIPaBJICHHS
€IMHOTO S3BIKA CTAHET HAJEeKHBIM 3aJI10-
TOM eJuHCTBa Kpas. 4 ceHTsiops 1868 r.
MOJILCKOE OOJBIIMHCTBO IPUHSIIO 3aKO-
HOIIPOEKT, COIJIACHO KOTOPOMY B aJIMH-
HUCTpPAIMN JOJDKEH OBUI  HCIIONIB30-
BaThCsl UCKIIFOYUTENIBHO MOJIbCKUHN S3BIK.

Takoli e NPUHIUI 3aJI0KEH B IPU-
HATBIA B TOT € JIEHb 3aKOHOIIPOEKT O
SI3BIKE B CYIONPOM3BOACTBE. 4 UIOHSI

1869 r. Omarogapss MOIIHOMY ITOJIUTH-
YeCKOMY JI000M TONBCKUX IOJUTUKOB
B BeHe 3akoHbI mosyumiau uMIeparop-
CKyI0 caHKIuio [5, ¢. 152]. Craryc momus-
CKOTO sI3bIKa KaK «kpaeBoro» B ['annunne
COXpaHWICSA JO KOHIA CYyIIeCTBOBAHHS
ABcTpo-Benrpuun. Taxkxe axkTyalbHBIMU
OCTaBaJIUCh JUCKYCCHU OTHOCHTEIBHO
cheppl  NPUMEHEHUS  YKPaHMHCKOTO
SI3pIKA. YKPaWHIBl CTPEMIJINCH DPACIIH-
PHUTB 3TOT CTaTyC U JOCTHYb S3BIKOBOTO
paBHONpaBHs C TOJISIKAMH, KOTOpBIE,
B CBOIO O4Ye€pe/b, MBITAIUCh OTPaHU-
YUTh YNOTPEOJICHUE YKPAUHCKOTO S3bIKa
OBITOBBIM ypOBHEM. JIMCKyCCHU BO3HH-
KaJIi KaK U3-3a Pa3HOYTCHHUH NIPABUTEIIb-
CTBEHHBIX PACIOPSDKCHUH, Tak M H3-3a
JIEHCTBUM MECTHBIX OpPraHOB BJIACTHU
U CylOB, KOTOpbIe, Hapymas IpeAaIu-
caHUs, KOPPECIOHIUPOBAIN C yKpaWH-
CKUMH CTOPOHAMH Ha IOJIbCKOM S3bIKE
«M3 TpUHLOUMIA». DTH (GaKThl YKpauH-
CKHE IIOJUTUKK OOHapOJOBaINM B Kaue-
CTBE JOKA3aTeNbCTBA HAPYIICHUS CBOUX
HallMOHAJIBHBIX mpaB [1, c. 83].

Pemenust s3pIKOBOrO BOMpoOca Ha
¢dopyMe KpaeBoro ceiima, Mo Halemy
MHEHHIO,  CIEAyeT  paccMaTpHUBaTh
B HECKOJIBKHX aCIEKTaX:

1) OGopwOBI 3a paBHONpPABHEIA CTa-
TyC f3bIKa B cepe aMUHUCTPUPOBAHUS
U annapare ceima;

2) obecrieueHus] paBHOIIPABHS yKpa-
HMHCKOTO U MOJIBCKOTO SI3BIKOB B CHCTEME
o0pa3oBaHus;

3) obmiero pa3BUTHs HAIIMOHAIBHOMN
KyJbTYpbl, B KOTOPOH S3BIK BBICTYyINAl
OCHOBHOM COCTaBJIAIOLICH.

Yro KacaeTcs MEpBOro acIeKTa,
TO B TEUEHHME IEPBBIX IBYX KaJCHUHUit
ceiima (1861-1866 u 1867-1869 rr.)
BOTIPOC O SI3BIKE MOJIYYMIT IOPHINIECKOE
ocHoBanue. [locie UIMTENBHBIX MOJb-
CKO-yKPaWHCKUX AMCKyCcCcHi, Omaromaps
nopjepxke ryoepraropa rpaga I'. bens-
kpenau, 27 ampenst 1866 r. Opuia mpu-
HSTa CeHMOBas PpE30NIOLUs, COIIACHO
KOTOPOH OTBETHI HA BOINPOCHI, 3a/JaH-
HBIC YKPaUHCKHUM II0CIaMU Ha YKpauH-
CKOM $I3bIKE, JIOJDKHBI OBUTH OBITH TaKke
c(hopMyIHPOBaHbI HA YKPAUHCKOM S3bIKE
[15, c. 45]. YkpauHIBl JOOWINCH TaKKe
Be/IeHHE CTEHOrpaMM ceiiMa Ha JIBYX
si3pIkax. OIHAKO, KaK OTMEYAeT HCCIIEN0-
BaTeNb YKpauHckoi ppaxuuu ["anuikoro
ceiima JI. nuH, nanHoe penieHue nosus-
KaMH NpPaKTHYeCKH HE BBIIOJIHIOCH
[15, c. 45].

[IpyunHa Takol cUTyaluu 3aKiko-
gajach TaKkkKe M B XapakTepe caMoro

YKPAMHCKOTO JABMKEHMs, KOTOpPOE He
HMMEJI0O YEeTKOTO BHJCHHS PEIICHUS SI3bI-
koBoro Bompoca. Oco0ble NPOTHBO-
peuust BBI3BIBAIM BONPOCH! (HOHETHKH
u mpasonucaHus. Tak, NMpencTaBUTEIH
MOCKBO(QHJIBCKOTO TEYEHHS OBUIM CTO-
POHHUKaMH LIEPKOBHO-CJIaBSIHCKOTO
MPAaBOIMCAHNSA, a B IIOBCEAHEBHOM
JKU3HU PpasroBapuBald Ha TOJIBCKOM
SI3BIKE M OPHEHTHPOBAIUCH Ha 00pa3IIbI
moJibckoil  KynpTypel [8, c. 68]. 3aro
HapOJOBIBI MPHUACPKUBAIUCH MPHHIU-
OB 3TUMOJIOTHYECKOTO IPABOMUCAHMS
M. MakcumoBrYa ¥ (OHETHYECKOTO
npaBonucanus I1. Kynuma [12, c. 207].
VIMeHHO «KyJemoBKa» pasrpaHudHMBaja
YKpauHCKUH M pyccKud s3blku. Taxas
CUTyalys Bejla K MHOTOYHCIICHHBIM CIIe-
KyJSILUSIM U IPOBOKALUSIM CO CTOPOHBI
MOJIIKOB, KOTOPBIE TAKUM 00pa3oM J0Ka-
3bIBAJIN HECOCTOSITEIBHOCTh YKPaWHIIEB
BBIpabOTaTh COOCTBEHHBIN SI3BIK U TIpa-
ponucanue. Tak, HaunHag emie ¢ 50-X IT.
XIX B., OHM IIOJ BHJOM IIOMOIIH IIBITA-
JUCh HaBA3aTh TAIUIKUM YKpauHLAM
(IATHHUIY», TO €CTh YKPAWHCKHUI SI3BIK
Ha IUCbME OTOOpaxarb JIATHHCKUMHM
OykBaMH. DTO MOPOAMIO TaK Ha3bIBae-
MYIO «a30y4HyIO BOIHY», LIEJIBIO KOTO-
poii OBIIO MPOAEMOHCTPUPOBATH HUMEIO-
muecs: KOHQIMKTHbIE MOMEHTBI B Cpesie
YKPamHCKOTO HAIMOHAJIHHO-TIONIATHYE-
CKOrO JBMXKEHHs ['aluuMHBI M HEBO3-
MOXXHOCTh YKPAWHCKO# peuH OBbITh BTO-
PBIM IIPAaBUTENBCTBEHHBIM S3BIKOM Kpas.

B 1867 1. 6b11 Takke NpUHAT 3aKOH
0 s3bIKe OOY4eHHs B CpPEeIHUX M 00Ile-
00pa30BaTeNbHBIX  IIKOJAX, KOTOPBII
cienan TMOJbCKUH SI3BIK 00s3aTeNIbHBIM
BO Bcex mkosax lammumnsr [13, c. 62].
3aKoH NOATBEPANI MOIOHU3AIMIO, KOTO-
pas mpuBena K MCYE3HOBEHHUIO YKPawWH-
CKOT'O 53bIKa B LIKOJIBHOM OOpa30BaHUHU.
Tak, ans n3ydeHus: yKpPaumHCKOTO SI3bIKa
JIEeTbMH HEo0XoquMo ObUIO coracue
poauteneit yuenuka. Pogutenu 3akoHo-
MEpHO BbIOMPAIIU MOJILCKUH S3bIK, KOTO-
PBIN OTKPBIBAT BO3MOXHOCTH JUIS Jallb-
HeHLIero TpyaoycTponcTBa.

Takas cutyauusi B 00pa3oBaTeIbHOM
cdepe Bena K 3aKOHOMEPHOMY YMEHbIIIe-
HUIO YKPaMHO3BIYHBIX MK0J. CorracHo
ouIMaTbHBIM CTAaTUCTUYECKUM CBeEJe-
HUSIM, KOTOpBIe NpuBOAMINCH IlIKoih-
HbIM KOMHUTETOM celiMa M KacalicCh
18741875 romoB, B ['anmumue cymie-



cTBOBaJIO OKOJIo 2500 mikon, U3 KOTO-
PBIX YKPaMHCKHH OBUT S3BIKOM 00yUSHHS
B 1949, ogHako U3 HUX pabOTaIIU TOJIBKO
1109. IMpu 3Tom oxono 1000 mrkon O6puTH

Ha4yaJbHBIMH, B KOTOpPBIX oOOydeHHe
JUTHIIOCH TONBKO TOA, IPyTHe — ABYX-
KJacCcHbIMHU. [Tonbekuit s3b1K ObLT 00s13a-
TenbHBIM B 2406 mikoiax, a GpakTHUeCKH
npenojaBaHue MpoBoguiock B 2217.
Taxxe B [anuumHe (YHKIHOHHPOBAIO
104 1mKoJIBI ¢ HEMEIKUM SI3BIKOM 00yde-
Hus [11, c. 2].

AKIIEHTUpOBaHNE BHUMAHHUs Ha MPO-
Onmeme MIKONBHOTO 00pa3oBaHUS OBLIO
BaXKHBIM, YUHUTBIBAsI, YTO K IIOJTHOMOYHSIM
KpaeBoro ceiiMa OTHOCHIINCH BOIIPOCHI
pedopmupoBanus «lllkonapHOTrO ycraay,
KOTOPBI ONHO3HAYHO OBIT HECOBEp-
HIEHHBIM. Bo-mepBbIX, ycTaB HE OTBe-
gan gexnapupyemsiM  KoHcturynmeit
MPUHIUIAM HaIlMOHAJIBHOTO PaBEHCTBA
YKpPauWHIEB W TIOJSKOB. B IBYS3BIYHBIX
HIKOJIaX alpHUOpU OCHOBHBIM IIpU3HA-
BaJICsl MOJNBCKHUH, TOTNA Kak ms oOyde-
HHSI Ha YKPaUHCKOM sI3bIKE HEOOXOAMMO
OBUTIO pemieHne OOJIBIIMHCTBA POAWTE-
neil. ITonbckye MKONBHUKU TAaKKE OTKa-
3BIBAINCH OT W3YYEHHUS] YKPAWHCKOTO,
YTO MPOBOLMPOBAJIO 3JOYNOTpeOIeHHS
U HapyUICHHUS.

Takasg cuTyanus, KpoMe HOIUTH-
YeCKHX, HMela  HEeNOCPEACTBEHHBIE
U TpakTHueckue nocnenctsus. dakru-
YecKknii o0beM ydeOHOW HeJeNnu MOJb-
CKOTO MIKOJbHUKA HAa4aJlbHOW IIKOJIBI
coctaBisn 27 dYacoB, a CpegHed —
28-29, Torma Kak yKpauMHCKUH YUYEHUK
yumicsa 29 u 30 9acoB, COOTBETCTBEHHO
[15, c. 47]. OueBugHO, YTO 3TO OBLI
HEIPOIOPIUOHATIFHOE paclpeeeHue,
a ero OCHOBHOH IIeJIbI0 ObljIa TOJIOHU3A-
IIUS1 MECTHOTO YKPAaWHCKOTO HACEJICHUS.

Hcxons n3 BhIIENPUBEICHHBIX (aK-
TOB, BOIPOC SI3bIKA W CHUCTEMBI LIKOJIb-
HOro oOpa3oBaHHMsA cCTal INPUYMHOU
CeMMOBBIX npoTuBopeuni. Ilpu sTOM
MPOTUBOPEUHS HMENH SPKO BBIPAKEH-
HBIIl HAIMOHAJIBHBIN XapakKTep.

WHTepecHBIM  MOMEHTOM
eTCs TaKXe M TOT (aKT, YTO SIBBIKOBOM
u 00pa30BaTeNbHBI BOIPOCH BBICTY-
nand Takke W (akropamu, KOTOpBIE
BEIU K HaJla)KMBAHWIO MEXHAIIMOHAJb-
HBIX OTHOILICHUH. Bo Bcex Tak Ha3blBa-
€MBIX «COMIAIIATEeIbCKUX KOMITAHUSIX»,
3aKII0YAaeMBIX ~ MEXAY  YKPaHWHCKUM
U TIOJbCKUM MOJTUTHKYMOM, BCET/Ia YIIO-
MUHAJIHCH IPaBa sI3bIKa M 00pa3oBaHUs,

ABJIA-

U UX yKpauHIBl ONpPEEeNsIn KaK KIIo-
YEeBBIC.

[lepBoii Takoil MONBITKOM HaJlaXKUBa-
HUS TIOJIBCKO-YKPANHCKOTO KOMIIPOMHCCA
OBUIO MpeUIoKEHHE YKPAauHCKOTro Mocia
10. JlaBpuBcpkoro. Bo Bpems cBoero
BEICTYILIEHHS 26 OKTSIOpst 1869 . oH 3as-
BWJI, YTO JUISI YKPAWHIIEB SIBISETCS BaXK-
HBIM COOJIIO/ICHUE PaBHOINIPABUS YKPaUH-
CKOTO U MOJIBCKOTO SI3bIKA B yNPaBICHUH
U ILIKOJIE, 1aXKe €CJIU 3 MOJIBCKUM Oyner
oduManbHO 3aKpeIvieH cTaryc Kpae-
Boro [14, c. 127]. Kpome Toro, B oOMeH
Ha MOJAEP)KKY IMOJIBCKUX 3aKOHOIPOEK-
toB }O. JlaBpuBChKHiI TpeOOBal OTKPHI-
TUSL pAa YKPaWHOS3BIYHBIX HAYaIbHBIX
HIKOJI, & TAKXe MOJIHYI0 YKpauHH3alHIo
JHBOBCKOH AKaJeMHUYIECKON TMMHA3HH.

OpHako yxe cienyomas ceidmoBas
ceccusi NPOJEMOHCTPUPOBANa HEBO3-
MOXHOCTb JAJHUTEIbHBIX JOTOBOPEHHO-
CTeH MeXIy MONIIKaMU M YKpawHIAMH.
IlepBble OTKa3bIBAINCh UATH HA YCTYIKH
YKPamHCKHM JIeIlyTaTaM, KOTOpbIe Haxo-
JUIKCh B aOCONIOTHOM MEHBIIMHCTBE
B ceiiMe, a TOTOMY HE MOIJIM COCTaBIIAThH
peaNbHOM KOHKYPEHIUH MOoJIssKaM. MBI
He OygeM aHaIu3UpOBaTh COAEp)KAHHE
CeMOBBIX 1€0aTOB B TEUEHHE TPEThel
KaJeHIINH, TIIOCKOIbKY OHH OCHOBa-
TENBbHO PACKPBITHl B JUCCEPTALHIOHHOM
uccienoBanuu JI. Ununa [4].

IToka3arenbHBIM  SBISETCA  TOJBKO
TO, YTO €ciy OOJBIIMHCTBO IIOJISIKOB
BBICTYNall TPOTUB CONIAIMIATENbCKUX
MHUIHMATHB YKPAaWHCKUX IIOCJIOB, HACIO
nonauTHdeckoro xommpomucca lO. Jlas-
PHUBCBHKOTO TOJIACPKAI CIIHKEp celMa,
ABTOPUTETHBI  MOJIBCKUI  MOIUTHUK
JI. Camera. MiMeHHO TIpH €T0 COAEHCTBUI
B AKaJeMU4yecKkol THMMHa3uu BBEJIH
YKPauHCKHH KaK BTOPOH S3BIK O0y4eHus,
a CO BPEMEHEM yJaJlOCh H YKPauHU3UPO-
BaTh yUpEKACHUE.

Ocoboe BHUMaHUE ClielyeT 00paTUTh
Ha TOATOTOBKY €KETOJHBIX OTBETOB Ha
oOpalleHuss K UMIIepaTtopy M Trocyaap-
CTBEHHBIM YHMHOBHHKAM, TaK Ha3bIBae-
MBbl€ HHTEPNEIALNH, KOTOPHIE BCErIa
MUCAINCH HA TIOIBCKOM SI3bIKE. YKPaHHIIBI
HEOJIHOKPATHO BBICTYNAIM 3a NPHUHATHE
MHTEPIEIUIIIN 1 Ha YKPAaHHCKOM S3BIKE,
MOCKOJIbKY KaK YKPauHCKHH, TaK U MOJIb-
CKMH SI3bIKM MMEJIM OJUHAKOBBII IIPaBO-
BOM CTaTyc MO CPaBHEHMIO C HEMELKUM,
KOTOPBIH OBLIa TOCYIapCTBEHHBIM.

Kpome Toro, B mogoOHBIX oOpartie-
HUSX YKPawWHIBI YacTO >KaJOBAJNCh Ha
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IIOBCE/IHEBHbIE ~ OBITOBbIE  IPOOJIEMBI,
KOTOpBIE HIMEJIH CBOUM OCHOBaHHEM SI3BI-
koBo# Bompoc. Tak, B oqHOM H3 00pa-
IeHul yKasplBaJoch, 4To B lopimnax
u 'ycsaTuHE HU TOYTOBOE OTAEIECHHE, HU
TTOCEJIKOBBIII KOMHTET, IUChbMa, HECMO-
TpsI HA TO, YTO OHH WJIU ITPABUTEIbCTBEH-
HOTO WJIM JINYHOTO XapakTepa, He IpHu-
HUMalu Wi 3ajepxxuBainu [15, c. 48].
Taxke yKpawHIBI JKaJOBaJHCh, YTO
nmucbMa, 0OPMIICHHBIE Ha YKPaHHCKOM
S3BIKE, KOTOpBIE aJ[PECOBAINCH Kpae-
BOMY IpaBUTEIbCTBY, BO3BPALIAIUCH
Ha3aJ C OCKOPOMTEIHHBIMH COOOIIECHHU-
AMH B CTOPOHY yKpauHIeB. B moms3y
YKpauHIEB OblIa HOpMa §5 IpaBUTENb-
CTBEHHOTO ITOCTAHOBJIEHUS OT 5 WIOHA
1869 1. [15, c. 48], B kOoTOpO#i pernameH-
THUPOBAJIOCh PABHONPABHOE HCIOJbB30-
BaHUE YKPAWHCKOTO SI3bIKa B IIOYTOBOIL
TIEpETINCKE.

M3BecTHO Takxke o ciydyae, Korja
Ha CTapocTy ofgHoro u3 cen byuwarkoro
ye3na ObUT HaloXeH mrpad pasMepom
B ISITh 3JI0TBIX 3a TO, YTO OH YCTAHOBMI
TIpU BBE3/€ B CEI0 TAOJIUIly C yKpawH-
CKOM HAaJNHCBIO HACEJIIEHHOTO IyHKTa
[15, c. 48]. YKammapMbl yHHYTOXWIN
YKPAHHCKYI0 HAJIHCh M BMECTO Hee
YCTaHOBIJIN TTOJIBCKYIO [15, c. 49].

BeiBoabl. Takum obOpa3zom, cutTya-
[Usl BOKPYT CTaTyca yKPAWHCKOTO SI3bIKa
B [Nanuiuu Obuta 1OCTATOYHO CIIOXKHOM.
[lomeckoe momuTHYECKOe  OONBIIMH-
CTBO HUTHOPUPOBAJIO BCE YCTPEMIICHMS
TIMIKNAX yKpauHIeB. ToTanbHas moi0-
Hu3anmusi Bcex cdep OOIEeCTBEHHOM
W KyIbTypHOW JKM3HH Kpas HpHBeIa
K HamnpspkeHHOHM — STHONMOIMTHYECKOH
cuTyanuu. 'anuukuil ceiiM CTajl OCHOB-
HOMW apeHOH OOpbObI YKPaHHIIEB 38 CBOU
HaI[MOHAIBHEIE IIPaBa U CTATyC POJHOTO
a3bIKa. Bompoc si3pika U mkon B ann-
YHHE 04€Hb TECHO IeperuieTancs u Gop-
MHPOBaJI LEJIOCTHYIO KapTHHY oOlue-
CTBEHHO-IIOJINTUYECKOM M KYJIBTYpHOM
JKU3HU TalMIKHUX YKpPawHIEB BTOPOH
noioBuHbl XIX B.

3aKOHOJATENHCTBO HE 00ECIIeunBalIO
MOJIUTHYECKOTO PABHOINPABHUS YKPaWH-
ueB W mnonskoB. HemHorouncieHHoe
YKpauHCKOE€  CEeHMOBOE  IPEACTaBU-
TENbCTBO HE MOIVIO NMPOTHBOCTOATH BCE
Gonee pacTymemMy MOJIbCKOMY BIHSHHIO.
B aToli cuTyanun ykpauHCKHeE JemyTaThl
OCHOBHOE BHUMAaHNE CKOHIIEHTPHUPOBAIH
Ha 00eCIeYeHNH CBOMX KOHCTHTYLMOH-
HBIX TIPaB, KACAIOIIHUXCS PAaBHOIIPABHOTO
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craryca si3blKa, pa3BUTHS HAlMOHAIb-
HOU KyJBTYPBI H CUCTEMbI 00pa30BaHusl.
B Teuenue Bcero mepuona (pyHKIUOHU-
pOBaHUS KpaeBOro ceiMa yYKpauHIbI
MONYYMJIH M HEKOTOpble MPUBUIETUN
B SI3BIKOBO# 1 00pa3oBarebHOl cdepax:

1) moOmInCh HCHOJIB30BaHUS YKpa-
HHCKOTO SI3bIKa B JEIONPON3BOJICTBE
ceiiMa (OIHAKO Ha TPaKTUKE HOpMa O
reJyaTH CTEHOTpaMM Ha YKPanHCKOM
SI3pIKE HE TOJIyYMiIa MIHPOKOTO PacIipo-
CTpaHEHH);

2) yBENHYWIOCH KOJWYECTBO MIKOJ
C YKPAaWHCKHM SI3LIKOM OOyueHus, Oblia
YKpanHU3UpOoBaHa AKaJeMU4ecKas TUM-
Ha3us Bo JIbBOBE;

3) oTkphUIach Kadeapa yKpanHCKOTO
si3pIka  BO JIBBOBCKOM YHHBEpPCHUTETE,
HMENIH MECTO TOCYIapCTBEHHBIE ACCHT-
HOBAHHMS HA pPa3BUTHE 00pa30BaTEIbHBIX
U KYJTBTYPHBIX IPOTPaMM YKPanuHIICB.
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3AKOHOJATEJBHOE PEI'YINPOBAHUE
YI'OJIOBHOM OTBETCTBEHHOCTH 3A HE3AKOHHYIO
TPAHCILVIAHTAIIMIO: UCTOPUKO-IIPABOBO AHAJIN3

JIroavuiaa dKEPXK,
acrupaHT Kadepbl yroJIOBHOTO TpaBa U KPUMHUHOJIOTHH
HarnuonanbHOro yHHUBEpCUTETA TOCYIAPCTBEHHON (PHCKATBHON CIYKObI YKpauHbI

AHHOTALIMUA

B crarbe uccnenyercs BONpoc UCTOPUU CTAHOBJICHUS U Pa3BUTHSI 3aKOHOJATEIBHOIO PEryJUpPOBAHUS YTOJOBHON OTBETCTBEHHO-
CTH 3a HE3aKOHHYIO TPAaHCIUIAHTALMIO OPTaHOB U TKAaHEH uesloBeka. ABTOP aKLEHTHPYeT BHUMAaHNE Ha TIEPHOIU3alUU HOPMAaTHBHO-
IPaBOBBIX JJOKYMEHTOB B 3TOH c(epe M BBLACNACT, B 3aBUCUMOCTH OT YPOBHS PAa3BUTUS HAYKU U TEXHUKH, JOHAYYHBIH M HAy4HbBIH
nepuozbl. Ha ocHOBE HCTOPUKO-ITPaBOBOTO aHANIN3a 3aKOHOJATEILHOTO PETYIHPOBAHUS YTOTOBHON OTBETCTBEHHOCTH 3 HE3AKOHHYIO
TPaHCIUIAHTALIMIO OPTaHOB M TKaHEH 4enoBeka GOPMHUPYIOTCS BHIBOIBI H IIPETIOKEHHS TI0 COBEPIICHCTBOBAHHIO ICHCTBYIOLIETO 3a-
KOHOZIATEIbCTBA YKPAUHBI 110 STUM BOIPOCAM.

KinroueBble c/10Ba: 3aKOHOATENILHOE PETYIMPOBAHUE, TPAHCIUIAHTALMSA, OpPraHbl U TKAaHU YE€JIOBEKA, JIOHOP, PELIUIIUEHT, Apyrue
aHAaTOMHYECKHE MaTepHaIbl YeIOBEKa.

LEGISLATIVE REGULATION OF CRIMINAL LTIABILITY FOR ILLEGAL TRANSPLANTATION:
HISTORICAL AND LEGAL ANALYSIS

Lyudmyla ZHERZH,
Postgraduate Student at the Department of Criminal Law and Criminology
of National University of State Fiscal Service of Ukraine

SUMMARY
The article examines the question of the history of the formation and development of legislative regulation of criminal liability
for illegal transplantation of human organs and tissues. The author focuses on the periodization of legal documents in this area and
highlights, depending on the level of development of science and technology, pre-scientific and scientific periods. Based on the
historical and legal analysis of the legislative regulation of criminal liability for illegal transplantation of human organs and tissues,

conclusions and suggestions are made to improve the current legislation of Ukraine on these issues.
Key words: legislative regulation, transplantation, human organs and tissues, donor, recipient, other human anatomical materials.

ITocTaHoBka npodiemsl. Mccienosa-
HHeE yrOJOBHO-TIPAaBOBON XapaKTePUCTHKH
U TNPEIOTBPAILECHHS MPECTYIUICHUH, CBS-
3aHHBIX C HE3aKOHHOM TpaHCIUIAHTALMeH,
HEBO3MOXKHO 0€3 aHajin3a, ONpeaeieHUs
U 0000IICHHS HAYYHOH IBONIIOLMK HOPM,
MOCBSILICHHBIX PETYJIUPOBAHUIO JAHHBIX
[paBOOTHOILICHHH. Bo BpeMeHa poxaeHus
npaBa puMckue (QUIOCO(pBI OTMEYanu —
multum egerunt, qui ante nosfuerunt, sed
non peregerunt (Te, KTO JXHJI JO Hac,
MHOTO COBEpIIMIIM, HO HHYETO He 3aBep-
[IITH), TOMYEPKHBAsl TEM CaMbIM, YTO
KaKOBbI ObI HU OBUTH TOCTH)KEHHS HAILMX
NPENKOB, HECMOTPsI Ha MX 3HAYMMOCTb
Y BENMYHE, OHH BCE PaBHO CO BpeMEHEM
notpelyIoT AoBepuienus [2, c. 8]. 13 nan-
HOTO YTBEpP)KACHHS CIICAYET, YTO HUCIONb-
30BaHHE HUCTOPHYECKOTO HACICIUSI SBIIS-
eTCsl BaXHBIM HCTOYHHMKOM HOCTPOCHHS
COBPEMEHHOH CHCTEMBI IIPaBOBOTO PETy-
JIMPOBAaHMS HE3aKOHHOH TPaHCILUIAHTAIINH.

AKTyaJqbHOCTh TeMBbI HCCJIEN0Ba-
Husl. TPYyAHOCTH, C KOTOPBHIMH CTAJIKH-

BAIOTCSl OTEYECTBEHHBIC 3aKOHOAATEIN
NPU CO3JaHUM HOBBIX IIPAaBOBBIX HOPM,
PETYIUPYIOIUX MEpecajiKy OpraHoB WU
TKaHeH, CBHIETENbCTBYIOT O BOCTpebo-
BaHHOCTH HCTOPUKO-IIPAaBOBOTO  OMBITA
nomobHoro perynupoBanus. OcoOeHHO
aKTyaJbHO  MCCIEOBAaHHE  HCTOPUKO-
[IPABOBOTO OIBITA PETYIHPOBAHUS HE3a-
KOHHOM TpaHCIUIaHTAallMM ceiuac, Korma
B YKpauHE IpPHUHAT HOBBIM OCHOBOIOJIA-
raroIluil 3aKOH, BCTYNAIOIIMHA B 3aKOH-
Hyto cuiny c¢ 1 suBapsa 2019 roga. Bre-
penu y HalllMX 3aKOHOTBOPLIEB €1l1e MHOTO
paboTBl — JUIA TOro 4YTOOBI 3aIlyCTHThH
B 3(Q¢eKTHBHOE IeHCTBHE 3TOT 3aKOH,
HY>KHO TIPHHSATB €11 MHOTO MOJ3aKOHHBIX
HOPMaTUBHO-NIPABOBBIX AKTOB. A IpH UX
CO3[]aHUM HYXXHO YUUTBIBaTh, YTO HEMIO-
CTaTKH B pelVIaMEeHTallUHU TPAHCIUIAHTOJIO-
THH IIPOLUIBIX BEKOB JOJDKHBI NPEIOCTE-
perath CEroHAIIHUX 3aKOHOAATENeH OT
OCYIIECTBIICHUS OMIMOOYHBIX JICHCTBUH.
AHanu3upyss  3BOJIOLUIO
JIaTE€IbHOTO  PEeryIUpOBaHUS

3aKOHO-
HE3aKOH-

HOW TpaHCIUTAaHTAlWHU, BaXHO OOpPaTHUTh
BHAMaHHE Ha TO, 4YTO 3aKOHOJATEJIb-
CTBO SIBJIIETCS PETYJSATOPOM B pa3BUTUH
MEUIMHBI, OHO MOXKET KaK CIIOCOOCTBO-
BaTh DPa3BUTHIO, TaK M TOPMO3HUTH €TO.
OOIIECTBEHHBIE OTHOIIEHUS HAaXOHATCS
B MOCTOSTHHOM JWHAMHUKE, IO3TOMY HYXK-
MaloTcsi B pe)OPMHUPOBAHUU  CTAPBIX
U YpEerylupOBaHUH HOBBIX OTHOIICHHU.
OcCo6eHHO 0CTPO CTOHUT BOIIPOC yPETYIH-
pOBaHMS IPaBOOTHOIIEHHUH B cepe 31pa-
BOOXPAHEHHs, Belb XU3Hb W 3I0POBBE
SIBJITIOTCSA BBICIIEH COLMAJILHON ILIEHHO-
CThIO [6, C. 56].

CocrosiHue uccjenoBanus. B Hayke
HE CYLIECTBYET EIUHOTO OOLIEPHHS-
TOTO MOAXOJAa K MEepUOAU3ALMU HUCTOPUH
CTaHOBJICHUS 3aKOHOJATENBHOTO PErylu-
pOBaHHS HE3aKOHHOH TpaHCIUIAHTAIIHUH,
YTO Ha TMPAKTHKE BHI3BIBAET BOIPOCHI
KaK y MEIUIMHCKUX pabOTHUKOB, TaK
W B 3akoHomareneil. B cBere maHHOM
mpoOJIeMBbl MBI PEIIMIN  KOMIUIEKCHO
HCCNIeIOBaTh KaK HCTOPHUYECKHE, TaK
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U TEOPETHKO-IIPABOBBIC ACIEKTHI B OTEYe-
CTBEHHBIX YTOJIOBHO-IIPABOBBIX HCCIIE-
JIOBaHUSAX, KOTOpBIE OBUIM H3JIOXKEHBI
B nuccepTanuoHHbXx padotax C.B. ['pun-
yaka, M.B. Mumyxk, A.B. Mycuenko,
A.B. CanponoBa, I'B. YebGorapeoii
U TpylaX YYCHBIX-IODHUCTOB, TaKHX
kak WM. Topemuk, M.b. Mupckuii,
B.II. CanpnamkoB, C.I. Crenenko,
C.C. TuxoHOB, U Ha UX OCHOBE COCTaBUTh
CBOI0 NEPHOAM3AIMIO TeHe3Hca 3aKOHO-
JIATEeJIbHOTO PEryJIMpOBaHHs YrOJOBHOM
OTBETCTBEHHOCTH 3@ HE3aKOHHYIO TPaHC-
TUIAHTALHKIO.

Heabio u 3a1a4eii cTaTbM sBIACTCS
OINpE/ICJICHHE W aHAJIM3 HOPMAaTHBHBIX
MIEPBOMCTOYHUKOB,  KOTOpPBIE  PEryJiu-
poBanM TPABOOTHOIICHMS HE3aKOHHOI
TpaHCIUIaHTALlUK; BBISICHEHHE OCHOBHBIX
MPUYHMH, KOTOPHIE TOPMO3WIH pa3BHU-
THE TOCYJapCTBEHHOI IMOJIUTHUKU B STOI
ctepe; IpesCTaBUTh COOCTBEHHYIO ITEPH-
OIUM3AIMI0  HCTOPHYECKOTO  Pa3BHTHS
3aKOHOJATEIbHOTO PEryIMPOBaHMS HeE3a-
KOHHOW TpaHCIUIAaHTallUM OPraHOB M TKa-
Hel YesoBeKa W ONpPEAeNUTb IMyTH Jallb-
Heiiero peopMUPOBAHUSL.

H3no:xeHne 0CHOBHOIO MaTepuaJia.
[pexxae yeM MPHUCTYNMUTH K PaccMoOTpe-
HUIO TEeHe3WcCa IIPABOBOTO pEryIHpOBa-
HHUsI HE3aKOHHOM TpaHCIUIAHTAL[MU Opra-
HOB U TKaHEH YeJoBeKa, HY)KHO KOPOTKO
PacKpBITh TOHSTHE «TPAHCIUIAHTALHSD
JUIL TOTO, YTOOBI OYEPTHTH Kpyr oOre-
CTBEHHBIX OTHOIIIEHHH, KOTOpBIE TPEOYIOT
3aIIUTHI IPH TPAHCIIIAHTALUN.

ClI0BO  «TpaHCIUIaHTAlMA» MPOUC-
XOAUT OT JIATHHCKOTo «transplantare»
(mepecaxxuBaTh) M O3HA4YaeT MEPECAIKy
C MOCJIEYIOIUM TIPHKUBICHUEM TKaHEH
1 OPTaHOB B MPEZeNax OIXHOTO OpraHu3Ma
(ayToTpaHcIUTaHTanusl) WIM OT OJHOTO
OpraHu3Ma APyroMy TOTO e BHaa (ToMo-
TpaHCIUIAHTAINSA), WJIN HHOTO BHa (TeTe-
POTpaHCIIaHTANNs), WM JaKe B paMKax
pa3NUYHBIX BUIOB (KCEHOTpAHCILUIAHTA-
usi). Ha manHOM sTane pasButust oOrie-
CTBa, MEIULIMHBI, FOPUCTIPYACHLUH U psiia
JPYTUX CMEXHBIX oONacTell HayKu Takas
0Tpacilb, KaK TPaHCIUIAHTALMS SBISETCS
aKTyalbHOI 1 BocTpeboBanHOM. Kommue-
CTBO JIIOZICH, CTPaJaIONIMX Pa3IMYHBIMU
3200JICBAaHUSIMU M HY)KIQIOLIHUXCS B IIepe-
caJIKe OPTaHOB (TKaHEH ), C KaXKIbIM TOIOM
HE yMEHBIIAeTCs], HO JaJIeKO He BCe Malu-
€HTHI MOTYYal0T HEOOXOAMMYIO MOMOIIb
B CHJIY IIEJIOTO psJa NpUIKH. JTO U HETO-
CTaTOYHO BBICOKAsi TEXHHYECKas obecrie-
YEeHHOCTh COBPEMEHHBIM MEIUIIMHCKAM

000py/IOBaHUEM B YUPEKICHUSAX 30paBo-
OXpaHEHUs], U OTCYTCTBHE JOCTAaTOYHOIO
KOJIMYECTBA  BBICOKOKBAIU(DUIIMPOBAH-
HBIX TPAHCIUIAHTONOroB. TaKke He CTOUT
3a0bIBaTh, YTO OOJBHBIE HYXJIAIOTCA
B TPAHCIIAHTAaTaX, KOJIMIECTBO KOTOPBIX
HE MOXXET Y/IOBJIETBOPHTH BCE CYIIECTBY-
fomme noTpedbHoct. OTCYTCTBHE UYETKO
U JKECTKO PpEryJIHpyeMOro IIPaBOBOTO
IoJIst B OTOH 0ONIaCTH Takke He CHocoO-
CTBYET pEIICHHIO CYMIECTBYIOMIUX IPO-
onem [8].

Mbl cyMTaeM, Y4TO HCTOPHUIO HPaBoO-
BOTO PErylIMpOBaHUS HE3aKOHHOH TpaHC-
IUIQHTAllMK  CJIIyeT  paccMaTpuBaTh
C JaBHUX BpEMEH, KOIja B HayKe He
CYIECTBOBAJIO MOHSTHS TPaHCILUIAHTA-
LMK, MEAWIMHA ObUla elle He pa3BHTa,
HO B 3aKOHOJATEJIbCTBE YK€ OBLIM CTa-
TbM 32 TIPHYMHEHHE Bpela 3J0POBBIO
yenoBeka. 110 HameMy MHEHHIO, IMEHHO
9TH CTaThH, yCOBEPIICHCTBYSCH M3 ToIa
B TOJ, U CTANIM B JaJbHEWIIEM IpaBo-
BOI OCHOBOM A CO30aHMs IIPaBOBOM
3aIUTHl BCEX YYACTHUKOB TPAaHCILIAHTA-
MM — JAOHOPA, PELUIUCHTa U MEAUIMH-
CKUX pabOTHUKOB. MBI MOIJIEpKUBaEM
no3uruio B.I1. CanpaukoBa u C.I. Cre-
LICHKO, KOTOpbIE B CBOEM HCCIICIOBAHUH
«TpancrunanTanus OpPraHoOB U TKaHEH
YeJIoBeKa: MpoOIeMbI IPAaBOBOTO PETYIH-
poBanus», cchinasck Ha N.®. Kpsiiosa,
oTMeHaly, 9To «YCTaB KHs31 Brnamummpa
CesarociaBosrya (X — XI B.) u Pycckas
IMpaena (IX — XI BB.) coneprkalii HOPMBI
0 BpaueOHOH AEATENBHOCTHY, U IPHIILIH
K BBIBOJY, YTO 3TOT ()aKT MOXKHO CUHUTATh
Ha4aJoM IPaBOBOr0 0OECIIEUCHUS MeIu-
LIMHCKOH nesrenbHOCTH [17, ¢. 83—84].

Ha ocnoBe uccnenoBanmii 1. T'ope-
muka, W. KpeuoBa, B. CanpHukosa
u C. CTeueHKo MOXHO Kiaccu(uIpo-
BaTh MEPHOABI IIPABOBOTO PETYIHPOBa-
HUS TPAHCIUTAHTALMM OPTaHOB M TKaHEH
B 3aBHCHMOCTH OT YpPOBHS DPa3BHTHSI
HayKH ¥ TEXHUKH, a IMEHHO OT HaryIsI-
HBIX TIpPEICTaBIEHUH OOIIECTBa O TMOHS-
TUM «TPAHCIUIAaHTAIMA», HA JIOHAYYHBII
Y Hay4HbIi nepuoasl. Jlonay4Hslil nepuon
Hauasicd B 1 B. H. €., HO TPaBOBYIO OCHOBY
nonyum B IX — XI BB. Hayunslit nepuozn
TPaHCIUIAHTAIIMK HAMHOTO MOJIOXKE, U €ro
TaKKe Mbl MOXXEM KJIaCCU(QUIIMPOBATh Ha
nepuoasl. JlonayuHsIil mepro NpaBoBOro
peTynupoBaHUsl TPAHCIIAHTAIlUH Opra-
HOB ¥ TKaHEH MBI paccMaTpUBAIIM Ha TEX
TEPPHUTOPHAX, K KOTOPEIM NPHHAIIEkKAaIa
VYKpanHa, yYUTHIBas CIEHU(HUKY COOT-
BETCTBYIOUIUX HCTOPHYECKUX MEPHOIOB

Pa3BUTHS YKPAUHCKOTO rocynapcTsa. Mel
He OyleM XapaKTepu30BaTh BCE MNPaBoO-
BbI€ AKTHI JJOHAYYHOTO MEPHOAA, TaK Kak
9TO 3HAYUTENBHO PACIIUPUT T'PAHULIBI
Hallero Hay4yHoro uccienoBanus. Oxa-
paKkTepu3yeM KIIOUEBBIE OCOOEHHOCTH
JIOHAyYHOTO TIEpHOJa, KOTOPBIE CTaJHl
OCHOBO¥ JUISI COCTABIICHHS B CIEAYIOIIEM
MepUO/ie HOPMATHBHO-IIPABOBEIX aKTOB O
PETYINPOBaHUY OTHOLICHUH HE3aKOHHOM
TpaHCIUIAHTAIIH:

1) perynupoBaHHe He caMOW TpaHC-
[UIAaHTAllMM OPraHOB WJIM TKaHEH, a CTpo-
roil OTBETCTBEHHOCTH Bpayedl B ciydae
MIPOBEACHUS JICHCTBHIA, MOBIEKIIUX YBe-
4Ybe WJIM CMEPTh MALUCHTOB HE3aBHCHMO
OT TOTO, UIMENU JICHCTBUS YMBILILICHHBIH,
HEOCTOPOXKHBIM M HEBHHOBHBIM Xapax-
Tep (xapakTepHbIe 1iis iepuona Kuesckoit
Pycu ¥ mNOIBCKO-JIMTOBCKOTO TIOCHON-
ctBa). OCHOBHBIE HOPMATHBHO-IIPABOBEIE
aKTBl JAHHOTO TepHona: «YCTaB KHA3S
Bnagumupa CesarociaBoBuya», «Pyc-
ckas IlpaBna» u «JIuToBcKHMe YcTaBbI».
[pencraBnsercst OUEBUAHBIM, YTO HA TOT
HCTOPUYECKHH MEepHOJ MIPUYUHON OTCYT-
CTBHUS HOPM 00 OTBETCTBEHHOCTH 32 He3a-
KOHHBIC JCHCTBUS 10 TpPAHCIUIAHTALUK
OpraHOB WJIM TKaHEil 4YeJoBeKa SBISETCS
Hepa3BUTas MEIUIMHA, YCIYI'H KOTOPOM
OCYIIECTBISUTUCH, B OCHOBHOM, BpadaMu-
3HAXapsIMU;

2) VYerassl Ilerpa I 3akoHOmaTen-HO
3aKpeNMIM OCOOCHHOCTH HaKa3aHWH 3a
HEeHaJyIeKalee Jiedenne. B aToT meprox
(mepuon npeObIBaHUs YKpaHHEI B COCTaBe
Poccun m IMomemmm (XVII — XVIII))
BBIIUIM NepBble O(QUIMAIbHBIE JOKY-
MeHTHI (Yka3sl 1686 u 1700 rr.), kacaro-
[IMecs] HaKa3aHMii 3a BpaueOHbIC OMINOKK
NPU OCYILECTBICHUH Nepecajok OPraHoB
WM TKaHEW 4eIoBeKa. YIOJIOBHAs OTBET-
CTBEHHOCTh Bpadeil 3a OmMOKy, KOTopast
MOBJIEKJIa CMEPTh YEJIOBEKa, OBLIA BIIOTH
J10 CMEPTHOM Ka3HU;

3) paccMOTpeHHE AacHeKTOB TpaHC-
IUTAaHTaM B KOHTEKCTE XHUpyprude-
ckux omepauuid B uenom. KonTpons 3a
Ha/uIexanieid BpadyeOHON IMOATOTOBKO
JUIL  OCYILECTBJICHUS TpaHCIUIAHTAaLUi
B YKa3aHHBIH HCTOPUYECKHH MEpUOR
(XVII —XVIII) nonarancs Ha MenuuuH-
CKYIO0 KOJUICTHIO, & 3aTeM — MEAWIMH-
CKyl0 KaHmemsipuio. MHCTpyknuu mpen-
MUCHIBAJIM TPHMEHEHHE CYPOBBIX Mep
OTBETCTBEHHOCTH K BpadaM, KOTOpPHIE HE
HMMEIOT IpaBa 3aHMUMATHCS MEIUIIMHCKOM
npakTukoid. CTporuii KOHTpOIb HaI30p-
HOTO OpraHa 3a JesITelNbHOCTBIO Bpauei



ObUT ¥ B HOCJEIYIOIMH 1Iepro]] Ipedbl-
BaHUS YKpauHbI B coctaBe Poccuiickoit
umnepund u ABctpo-Benrpun (XIX B. —
1917 rr). B aToM mepuoze cyliecTBOBa

MenuuuHCKIE  COBET, KOTOPBIH pac-
cMaTpuBall fAena O NpodheCCHOHATIBHBIX
HapyUICHUSX Bpadei, a Takke MPOBOAMIT
0030p >KMBBIX JIUI] B CITydasiX MpUBIIEYe-
HUSI K OTBETCTBEHHOCTH Bpadel 3a JT0IIK-
HOCTHBIE TIPECTYIUICHUSI W BpadeOHbIC
ommOKH, a TakXke 10 MOBOJY HE3aKOH-
HOTO JICUCHUS;

4) conepxxanue cratbu 1197 Bpaueo-
HOro YcTaBa: «K BCKDPBITHIO MEPTBOTO
Tella HM B KOEM CIIy4ae Henb3sl MpPHUCTY-
narh paHee MCTEUCHUS JBAJLATH YeTbl-
pex 4acoB IOCNE CMEPTH» (HCKIIOUCHUE
COCTaBJISUIa BHE3aIHAsi CMEPTh BO BPEMsI
BTOPOH TIOJIOBHHBI OEpeMEHHOCTH) CBU-
JIETENbCTBYET BCe K€ 00 OTCTaBaHUU
B Pa3BUTHH TpaBOBOH Oa3bl TpaHCILIAH-
TOJIOTMM OT Iporpecca KIMHUYIECKOTO
U SKCIEPHMEHTAJIHLHOTO acIeKTOB TPaHC-
IUIAHTALUH.

[lepen Tem, kak mepedTH K paccmo-
TPEHHIO HAyYHOTO MepHoja, ClenyeT
pEe3IOMUpPOBATh IVIABHBIE OCOOCHHOCTH
JIOHAYy4YHOTO IIE€PUOA M OTMETHTh, YTO
3aKOHOJIATEeNILCTBO TOTO BPEMEHH C Hep-
BBIX IIaroB OBLIO HANpaBlIEeHO HAa IpO-
THBOJICHCTBUE TMpecTymHOCTH B cdepe
31paBooxpaHeHus. VcTopudaecku-cpas-
HUTETbHBI aHaIN3 3aKOHOJATENbCTBA
JIOHAYYHOTO TIEpHOJa IIOKa3bIBAaeT, YTO
COBPEMEHHOE YTOJIOBHOE 3aKOHOJATEIIb-
CTBO HE CTOJb CTPOrO KOHTPOJIUPYET
JIeSITeNIbHOCTh Bpayell, Kak B Te BpeMeHa
KOHTpOJIMpOBana MenuuuHcKas — Koj-
nerus, a 3areM Menununckuii CoBer,
U BBI3BIBAET MOSBICHHE NPOHECCHOHAIB-
HBIX IPECTYIUICHHH 1 PaKThl HE3aKOHHOM
TpaHCIUIAHTALNH.

JloHay4HbII Iepruoj reHe3uca npaso-
BOTO PETyIMPOBAHUS HE3aKOHHOH TpaHC-
IUTAaHTALMM OPTAaHOB M TKaHEH dYeJoBeKa
3akoHumica B 1917 r, xorna B YkpauHe

Hayaymack  peBomroumst  (1917-1921).
Uccnenyss  mepuoam3anmyio  HayqHOTO
Mepuoia CTAaHOBJICHHS 3aKOHOJATEIb-

HOTO PEryJMpOBaHHS YTOJIOBHOH OTBET-
CTBEHHOCTH 32 HE3aKOHHYIO TPaHCIUIaH-
TAlMIO, CTOUT 3aMETUTh, YTO DPa3BUTHUE
Tpancmanroigornu B CCCP nHawanocs
B 20-30-¢ romer XX Beka, KOorma B KiH-
HUYECKOH NpaKTHKE CTasa MPHUMEHSATHCS
nepecajika OpraHOB U TKAHEH.

MBEI cunTaeM, 9TO IEPBEIA TAl Hayd-
HOTO ITeprofa 3aKOHOIATEIEHOTO PETYII-
pOBaHMS HE3aKOHHOH TpaHCIUTaHTALUKI

OpraHoB M TKaHEHl 4eloBeKa OXBaThIBACT
1924-1937 rr, Korga BBILUIM TIE€pBbIE
HOPMAaTHBHO-TIPAaBOBBIC AKThl, KOTOPbIC
OIIpe/eIIsUTH TIPEAENbl YTOJIOBHOM OTBET-
CTBEHHOCTH Bpauell 3a HE3aKOHHYIO
TpaHcIUlaHTanuio. [lepBeIM MoOCIEpeBo-
JIFOLIUOHHBIM HOPMAaTHBHO-TIPABOBBIM
OKyMEHTOM, KOTOPBI  peryimpoBai
BOIPOCHI TpaHCIUIaHTaluy, Obul Jlekper
(ITonoxenne) «O mnpodeccronanbHON
paboTe 1 paBax MEAUIUHCKAX PaOOTHH-
koB» oT 01.12.1924 . OTOT HOPpMaTUBHO-
IPaBOBOM aKT B TEUCHHUE IOJyBeKa ObuI
OCHOBHBIM FOPHIMYECKUM JIOKYMEHTOM
JUIL  Bpauyel, CBOEOOpasHBIM YCTAaBOM,
KOTOPBIH periaMeHTUPOBaJl BpadeOHYIO
JEATEeIBHOCTh M 3aKpenui 00A3aHHOCTD
HOJIy4aTh COIVIACHE MAlMeHTa Ha Ipo-
BeJICHUE J1I000i onepanuu, B TOM 4YHUCiIe
Y TPaHCIUIAHTAIHH.

B IIpaBunax cyneOHO-MEIUIUHCKOTO
WCCIIEIOBAHHS TPYIOB, YTBEP)KICHHBIX
HaponHbiM KOMHCCapHaToM 31paBooOXpa-
Hernss PCOCP 19.12.1928 r. u Hapon-
HbIM KomuccapuaroM toctuuuu PCOCP
03.01.1928 r. [11, c. 109-157], nauato
pelIeHHe OHOTO M3 Ba)KHEWIINX BOMPO-
COB B TpPAHCIUIAHTALlMM, B YacCTHOCTH
MOMEHTa, C KOTOPOTO BO3MOXXHO H3b-
ATHE OpPraHOB M TKaHEil YeJoBeKa Iocie
ero cmeprd. CommacHO TNPHIIOKEHHIO
Kk cT. 10 IIpaBnm, B Hay4HBIX ¥ Hay4IHO-
NPaKTHYECKUX  LENAX  JIOMyCKaeTCs
BCKpBITHE TPYNOB He mo3nHee 12:00, HO
HE paHee Iojydaca I0ocie CMEpTH 4elo-
BEKa B NPHCYTCTBUM TpPeX Bpadei, KOTO-
pbIe COCTABIIAIOT MPOTOKOJ C yKa3aHHEM
NPUYMH BCKPBITHS M JI0KA3aTeNIbCTB AeH-
CTBUTEJIBHOCTU CMEPTHU. M3 3TOro MOXXHO
clenath BbIBOJ, 4YTO M3bSTHE OPraHOB
Y TKaHel U1 TpaHCIUIaHTallui BO3MOXKHO
OBUIO TOXKE HE paHbIIIE, YeM Yepe3 I10JI-
gaca rocje cMepTH JesnoBeka. Ha n3psitue
aHaTOMHYECKUX MaTepHaioB OT MEPTBOTO
JoHOpa He TpeboBajlach cOIIacHe POJ-
CTBEHHHUKOB yMEpILEro, HO HEOOXOOUMO
ObUIO  paspelIeHHe CyAeOHO-MEAUIINH-
CKOTO 3KCIIEpTa 10 TpynaM, IOJIekKaIINX
JKCIIEPTHU3€e, WM COIIACHE 3aBEAYIOLIEro
MOProM 10 TpynaMm, JOCTaBJIEHHbIM
B MOPT, HO HE HOJUICHKAILUM 3KCIIEPTHU3E.
Tem cambIM INpaBuia 3aKpENwId NPUH-
IUIT IIPE3yMILUH COIIACUS» MO H3b-
SITUIO OPTaHOB y JOHOpa-Tpyna [3].

ITposenenne 3 ampens 1933 roma
10.1O0. BopossiM B . XapbKoBe IEpBOM
B MHUpE OIIEpallky 110 Iepecajke TPYHHON
MOYKH >XMBOMY YeJIOBEKY Iallil TOITIOK
JUISL TIPHHSITHSI 3aKOHOJATENIbHBIX aKTOB,
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KOTOpBIE  pAaCHIMPHIN  HCHONB30BAHUE
TPYMHBIX OpPraHOB U TKaHed B MeAu-
LIUHCKUX LENAX U OTKPBUIM BTOPOH 3Tam
Hay4yHOTO TEpUOAa HCTOPHM 3aKOHOAA-
TEJIbHOTO PETYJIUPOBAHUS HE3aKOHHOI
TPAHCIUIAHTAIlUX OPTaHOB U  TKaHEil
YyesioBeKa, KOTOpsIi Havancs B 1937 roxy
¢ npunastueMm 15 centsdps Ilocranosie-
uust CHK CCCP «O nopsiake nIpoBeaeHus
MEIULMHCKUX onepanuii». B atom Ilocra-
HOBIeHMH HapomHoMy KoMuccapuary
3[paBOOXpaHEHUsI OBUIO TIPEOCTABICHO
«IIpaBO M3/aBaTh 00sA3aTeIbHBIC VIS BCEX
yUpexJIeHUH, OpraHu3alMi M JIUI pac-
MOPSDKEHUST O TIOPSIAKE OCYLIECTBICHUS
Je4eOHBIX M XHUPYPTHUECKHX OIlepanuii
110 TepecajKke POTOBHUIIBI INaza OT yMep-
IIUX, MHEepeMBaHUS KPOBH, IIEPECATKU
OTAENBHBIX oOpraHoB. Ilpmuem, mnpen-
BapHUTENIFHOE COIVIACHE POJICTBEHHHKOB
yMepiuero He Obut0 Hy)HO» [10, c. 212].
[Jannoe IlocTaHoBIEHHE CTal0 OCHOBOM
UL TIDUHSTHS TIOCIEAYIONNX HOpMa-
TUBHO-TIPABOBBIX ~ AKTOB, PETYIHPYIO-
LMX Pa3IMYHbIE CIELHUAIBHBIE BOIPOCHI
TpaHCIUIaHTalUKU (Iepecajku KOXKH OT
TpyIla, pOrOBHUIIbI IV1a3a, peOEepHBIX Xpsi-
meil u npyrux tkaneit). Tak, 1 neka-
Opst 1937 BcTynmmiia B 3aKOHHYIO CHITY
Wuerpykuus «O0 MCHONB30BaHUM IV1a3
YMEpUINX Ui ONepamuii 1Mo Iepecaike
POTOBHITHI TI1a3a cienmbMy [5, ¢. 131].

B yxazannsii nepmon (1937-1967)
JOMHHHPOBAJIA «IIPE3YMITIIS COTIIACHSI»,
TO €CThb MOXKHO CKa3aTbh, YTO YEIOBEK
IOCie CMEPTH CTAaHOBHWIICS IOCTOSHHEM
Coserckoro Coro3a. Kpome Toro, MOMeHT,
C KOTOPOTO MO)KHO OBUIO M3BIMaTh POTO-
BHUILY, B 3TOM MHCTPYKLUH U B HPEIbIIY-
IMX HpaBWIaX CyAeOHO-MEAULMHCKOTO
HCCIIEIOBAaHHSI TPYTIOB OIpe/eNIeH HEOAU-
HAKOBO, YTO, HABEPHOE, 3aTPYIHSIO IIPO-
BeJICHHE TaKoW TpaHCcIIaHTauuu. Bee atu
HOPMAaTHBHO-TIPABOBBIE AKTHI MMENN 3Ha-
YUTENHHBIN HEAOCTATOK: B HUX HE HAILLTH
OTpa)XeHHE BOIPOCHI IIEPECaTKH OPTaHOB
OT TPYIIOB U TEepecagkyd OPTaHOB U TKa-
HEH OT )KUBBIX JJOHOPOB.

Cnenyromuii — TpeTuil — aran
HAy4YHOrO TIepHoJa HCTOPUU 3aKOHO-
JaTeJIbHOTO  PEryJIUPOBaHUS  yrOJIOB-

HOM OTBETCTBEHHOCTH 32 HE3aKOHHYIO
TpaHCIJIAHTALMIO Hadancs B 1967 roxy,
KOIJla BCTYNMJ B 3aKoHHyto cuiy I[lpu-
ka3 Ne 600 ot 2 aBrycta 1966 ronma, u Ha
3aKOHOJATEIbHOM YPOBHE OBLIH C/I€JIaHbI
TIepBbIE IIATH JJISI YPEeTyIHPOBaHUS TIPO-
OJeMBbl HE3aKOHHOW TpaHCIUTAHTAILIUH.
IIpukaz ycranoBun: «C 1-ro sHBaps
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1967 rona 3anpeTuTh BCEM YUPEXKICHUIM
3paBOOXPAHEHUs, HE3aBUCHMO OT BEIOM-
CTBEHHOH MOAYMHEHHOCTH, IPOU3BOAUTH
Nepecajiky OpraHOB YENIOBEKY OT 4Yeso-
BEKa, TPYMNOB MM >XHBOTHBIX Oe3 crie-
OUaIBHOTO paspenieHus MuHHCTEpCTBa
3apaBooxpanenuss CCCP» [12]. OcHos-
HOM (yHKIMEH HaHHOTO HOPMATHBHOTO
aKTa CTaJI0 CO3/1aHME YKCIIEPTHOI KOMHC-
CUH, K KOTOPOH IOJ[aBaJINCh XOAaTalcTBa
IUISL pa3pelleHns] Ha MPOBEICHUE TaKHX
omepauuil. BellleykazaHHas KOMHCCHS
JIOJDKHa ObliIa CoIlacoBaTh XOAAaTalCTBO
¢ MunzapaBom CCCP. Takum obGpa3zowm,
yCTaHaBIMBAJCAd KOHTPOIb 33 HU3BSITHEM
OpraHoB U TKaHe# y moneid. IMeHHO 3T
HOPMAaTHUBHBIE JOKYMEHTBHI CTalH TeM
IOPUANYECKUM (QYHIaMEHTOM, COIVIACHO
KOTOPOMY HPUHHMAINCH IajbHEHIINE
aKThI. DTH IIPUKa3bl U IpaBuiia GopMHUpPO-
BaJIM OCHOBOIIOJIATAIOINE U/, TO €CTh
MPHUHIMAITEI  TIPAaBOBOTO  PETYIIUPOBAHUS
TPaHCIUIAHTAIMY | J0 HAIIET0 BPEMEHH.

Kak BUIHO U3 pPacCMOTPEHHBIX BBIIIE
HOPMAaTHBHO-TIPAaBOBBIX aKTOB, 3aKOHOJA-
TeNM HUKaK HE MOIIH TOUYHO YCTaHOBUTh
MIPaBUJIO O TOM MOMEHTE, KOIa HYXHO
H3bIMaTh OpPraHbl U TKaHU I0CIIE CMEPTH
noHopa. JlaHHBIA BOMPOC HAMNPAMYIO
CBSI3aH C KOHCTaTalued OMOoIOorHuecKoil
CMEpTH, MOTOMY 4YTO IJIsi TOTO, YTOOBI
MOJY9NTh TPAHCIUIAHTAT, JOHOP JOJDKEH
OBITH OQUIIMATFHO TPHU3HAH MEPTBEHIM,
W JTO SBISIETCS HambOolee CIOKHBIM
1 TUCKYCCHOHHBIM MEIUIIUHCKHAM H I0pH-
JUYECKUM BOIPOCOM KaK MPOIIIOro Bpe-
MEHHM, TaK U Hacrosero. iMeHHo u3-3a
HEONPE/ICNIEHHOCTH  3TOr0  MOMEHTa
U COBEpIIAIOTCS  NpOoQeCcCHOHAIBHbIC
MPECTyIUIEHUs BpayaMHu, KOTOpbIE He3a-
KOHHO B3BIMAIOT OpPraHbl M TKaHH MAJIS
MOCJIECAYIOUIEH IPONaKH.

Hekoropsle acnexTsl 9TOH  IIpoO-
OnmemMBbl paccMaTpUBAIMCH BO BpemeHHOM
HWHCTPYKIINH JJISI OTIpeneNieHns: Onoioru-
YECKOM CMEPTH U YCIIOBUH, O3BOJISIOIIUX
HCKJTIOYNTH MOYKH ISl TPaHCIIaHTAIHH,
YTBEpXKAEHHOH mnpukasoM MuH3paBa
CCCP 23.03.1977 r. [15]. HanHas Bpe-
MmeHHas MHcrpykuus noutd Ha 10 jer
3aTOPMO3MJIA Pa3BUTHE TpPaHCIUIAHTALUU
TaKHUX OPTaHOB, KaK CEp/LE, IIEUeHb, MOA-
JKEITy[[04Has kele3a, KuedHuk. Paxru-
YeCKH TPAHCIUIAHTAIUS OPTaHOB CBOAU-
JIach K TPAHCIIAHTAINH HOYeK. JTO OBLIO
00yCIIOBIIEHO TE€M, UTO B TO BpeMsI B YKpa-
une, kak 1 Bo BceM CCCP, dakr cmeptu
HE YCTaHABIIMBAJICSI HA OCHOBE JAMArHo3a
cmeptr Mo3ra. OmHaKo CTOWT OOpaTHUTh

BHHUMaHHe, 4To eue B 1966 rony B JloH-
JoHe ObuIa 0100peHa KOHLETIHS CMEPTH
rojoBHoro mosra [4, c. 4]. A B 1968 . Ha
22-i1 BceMupHO#l MeTUIIMHCKOM accaM-
Onee Obuta mpuHsTa CHaHeHCKas qeKiia-
pauust o cmepri. CormacHO yKa3aHHOI
JIeKJIapalii YeNIOBEK CUUTAeTCs yMep-
IIMM C MOMEHTA CMEpPTH €r0 MO3ra, a He
C MOMEHTa HeoOpaTMMOro IpeKpare-
HUS CepIeYHON aesTenbHOCTH [7, ¢. 86].
Takum oOpazoM, y numa, y KOTOPOTO
KOHCTaTHpOBaHa  CMEPTh  T'OJIOBHOTO
MO3ra M TOAJEPKHBACTCS €ro cepped-
Has JIeATeNIbHOCTb, CTajl0 BO3MOXKHBIM
UCKITIOYEHHE TaKUX OPraHOB, KaK CepALe,
Ie4YeHb, JIETKUe, KOMIUICKC CepJiie-Jier-
K€, TO/DKEeNyJOuHas JKeJie3a, KUIICUHHUK
[18, c. 156].

Urak, B peseniax BbIACICHHOTO HAMH
TPETHETO 3Tara CyIEeCTBOBAJ TaK HAa3bI-
BaCMbIil IPUHIUI «OOIIETO H3BSTHUS», TO
€CTh YEJIOBEK ITOCIIE CMEPTH ITOJTHOCTHIO
CTaHOBWJICSI COOCTBEHHOCTBIO ToOCyHap-
CTBa, U pelleHHe 00 H3BATUH OPraHoB
[PUHUMAIOCh B 3aBHCUMOCTH OT TOCY-
JTApCTBEHHBIX IMOTPEOHOCTEH M HMHTEpe-
coB. BosHukarommue npaBOOTHOLICHHS
PEryIMpOBAINCh MOA3aKOHHBIMH HOpMa-
TUBHBIMH aKTaMH: MpUKa3aMH, UHCTPYK-
HUSAMM U T. I. YKPauHCKOE COBETCKOE
3aKOHOAATENILCTBO OTINYAJIOCH OMpese-
JICHHBIM YPOBHEM LIEHTPAJIM3AINN U OCy-
IIECTBISIIOCH HA OCHOBE OOIIECOI03HOTO
[1,c.35].

YeTBepThIM 3TAIIOM Pa3BUTHSI 3aKOHO-
JIaTeIIbHOTO PEryJINpOBaHMs HE3aKOHHOM
TpaHCIUIAaHTalWU cTaju nepsble 10 ser
He3aBUcHMOCTH Ykpauubel (1992-2001).
Jo npunstus Konctutyuun YkpauHsl Ha
3aKOHOJATEIbHOM YPOBHE O TPaHCILIaH-
TallMU OPraHOB M TKaHEH 4eloBeka BIep-
BbIC TOBOPUTCS B 3akoHe OT 19 Hos0ps
1992 r. «O6 OcHoBax 3aKOHOIATENbCTBA
VYKpanHbl 0 3APaBOOXPAHEHUN), KOTOPHIE
cofiepkar B cebe HOPMBI, PeryIupyIoIue
TpoIiecc TPaHCIIAHTAINH, a TAK)Ke TpaBa
U O00s3aHHOCTH Bpaueil W TAIMEHTOB.
HexoTtopsle MOJNIOXKEHHS — ITOMEIIAIUCH
B 3akoHax YkpauHbl «O TOHOPCTBE KPOBH
u ee kKoMroHeHToB» (1995 1) u «O nexap-
CTBEHHBIX cpeacTBax» (1996 1) [1, c. 38].

BaxHeHmuM coObITHEM YETBEPTOrO
9Tanma Ha NyTH (OPMUPOBAHUS MNPaBO-
BOW 0a3bl TPaHCIUIAHTOJIOTHHU SIBIISIETCS
npuHsaTHe 3akoHa YkpaumHsl «O TpaHc-
[UIAHTAllMH OpPraHOB M JPYTHX aHaTo-
MHYECKHX MAaTepHaloB YEIOBEKa» OT
16.07.1999 1. [16], KOTOpHIH OmpeneTuI
MIPaBOBOE TMOJIOKEHNE JOHOPA W PELHITH-

€HTa, OCHOBBI M3BSTHUS TPAHCIUIAHTATOB
Y )KUBBIX U MEPTBBIX JIOHOPOB, 0COOEHHO-
CTH NOJIyYEHHS U UCTIOIB30BAaHUS HEKOTO-
PBIX BHJIOB aHATOMMYECKHUX MarTepHajoB
YyeJoBeKa. 3aKOHOM YCTAHOBJIEHA TOCY-
apCTBEHHAss MOHOIIONUS Ha JEsITeNb-
HOCTB, CBSI3aHHYIO C TpPaHCIUIAHTAIUEH,
KOTOPOM MOTYT 3aHHMAaTbCsl AaKKpeau-
TOBaHHBIE B YCTaHOBJICHHOM 3aKOHOMA-
TENBCTBOM IIOPSIIKE TOCYNApCTBEHHBIE
U KOMMYHAaJbHBIE YUPEXKICHUS 31paBo-
OXPaHEHUs ¥ TOCYIapCTBEHHbIC HAy4YHbIE
yupexaenus [3, c. 85].

[IaTe1ii 5TaMn, KOTOPBIN NPOJOKAETCS
U ceifyac, Ha4ajcs C BAXKHOTO COOBITHS —
BBOIA B neiictBue 1 centsops 2001 rona
YronosHoro kozaekca (manee — YK) Ykpa-
UHBI, KOTOPHII B OTJIMYHE OT Ipejle-
cryromux (YK YCCP 1922 r, YK YCCP
1927 r. m YK YCCP 1960 r.) xpumuHa-
TU3UpOBAN TpaHciutanTanuio (cT. 143 YK
«Hapymenne ycTaHOBIEHHOTO 3aKOHOM
Mopsiika TPAHCIUIAHTAIlMd OPTaHOB HIIN
TKaHEH 4enoBeKay).

Ho Berynnenus B cuity YK 2001 rona
Clly4au IMPECTYNHOTO HapylIeHHs MeIu-
IMHCKMMH PaOOTHUKAaMH YCTaHOBJICH-
HOT'0 3aKOHO/IaTEeNILCTBOM ITOPSIJIKA TPAHC-
[UIAHTallMd ~ OPraHoB  WJIM  TKaHeW
4eJloBeKa Ha MPaKTHKE KBaJH(ULIUPOBa-
much kak «Heoxazanme momonmm 6omb-
HOMY JIMI[OM MEIWIIMHCKOTO IEePCOHANa)
(ct. 113 YK YCCP, 1960) npu ycnosuw,
YTO Takoe HapylIeHHe MOIJIO IIOBIIEYb
TSOKKHE TOCHENCTBUS sl OOJBHOTO.
Eciu npecTyHbIM IOCATaTeNILCTBOM OBLI
NPUYMHEH BpeJX 3JI0POBBI0 MM CMEPTh
MOTEPIICBLIET0, TAKHE JICHCTBUS KBAJIU-
(UIMPOBANUCH KAK YMBILUICHHOE JTHOO
HEOCTOPOXXHOE INPUYMHEHHE TENECHBIX
MOBPEXACHHI UK youiicTBo [3, c. 86].

3HaMeHATEIbHBIM coObITHEM
2018 roma crano mpunstue 17 mas moi-
ToXIaHHOTO 3akoHa Ykpawsbl «O mpH-
MEHEHUH TpPAHCIUIAHTallMd aHaTOMHUYe-
CKHX MAaTEpHaJIOB YEJIOBEKY», KOTOPBII
BCTynwuT B AelictBue 1 saBaps 2019 rona.
OCHOBHBIMHU €T0 HOBALMAMH 110 3aKOHO-
JIaTeJIbHOMY PEryJIMPOBaHHIO HE3aKOH-
HOM TpaHCIUIAHTAallMM SBJSIETCS BHECe-
Hue uzMeHeHuit B cT. 143 YK VYkpaunsl,
a IMEHHO CaHKIMU JIAHHOM CTaThbH CTaJH
Gonee CTPOTMMHU C LIETbIO TPEIOTBpallle-
HUSI HeNleTalbHON TPAaHCIUIAHTAIlMH aHa-
TOMHYECKUX MaTepHaioB yesnoBeka [13].

KoopmuHanoHHBIH  LEHTp TpaHc-
IUTAaHTAI[MA OPraHOB, TKaHEW M KIETOK
MuH3apaBa YKpanHbl, KOTOPBII OCyIIEeCT-
BT YNIPABIEHYECKYIO JAEATEIHHOCTB,



CBSI3aHHYIO C TPAHCIUIAHTALMEH (COracHO
CTapoMy 3aKOHY), 3aMEHEH HOBBIM — IIeH-

TPaJbHBIM OPraHOM  HCIIOJHHUTEIBbHOM
BJIACTH, PEAU3YIOLIUM I'OCY/IapCTBEHHYIO
MOJIUTUKY B cepe OKa3aHHs MEIMIMH-
CKOW TIOMOIIM C NPUMEHEHHEM TpaHC-
IUIAHTAlMd M OCYLICCTBJICHHS JACATEIIb-
HOCTH, CBSI3aHHOI C TpaHCIUIAaHTalUCH.
Hosgrit 3akoH B cT. 9 [13] Hagenset 3TOT
OpraH HIMPOKUM KPYTOM TOJHOMOYHIA,
onHako noka ITonoxxeHue 06 3TOM opraHe
He OyleT NPHHATO, HEM3BECTHO, KaKUM
CyOBEKTOM OYTyT BBIIONHATHCS 3TH (QYHK-
1M, Kak oH Oyner (opMHpOBATHCS, KTO
OyZIeT B ero cocraBe, KOMY OH OyaeT Mof-
YUHATHCS U T.1. [9] .

He MeHee Ba)KHBIM SIBIISIETCS BBEJICHUE
HOBBIM 3aKOHOM OYEpEAHOCTH IOJyue-
HHA coracHs y OJM3KUX POJICTBCHHHKOB
U YICHOB CEMbU JOHOpA aHATOMHYECKUX
Marepuanos. [0/ 3TuMH CyObeKTaMH Clie-
JIyeT MOHUMATh MY)Ka, )KCHY, 0TI, MaTh,
OTYMMAa, Mauexy, ChIHa, JI0Yb, MACHIHKA,
naguepyily, poAHOro Opara, pOIHYIO
cecTpy, nena, 6abky, npagena, npadaoky,
BHYKa, BHYYKY, IpaBHYKa, NPaBHYUKY,
YCBIHOBHUTEJISL WM YCHIHOBJIEHHOTO, OIle-
KyHa WM HOIEYUTEs, JIUIO, HaXO/s1Ie-
€Csl 11071 OTIEKOM MIIN TOTIEYUTENBCTBOM, a
TAKKe JIML, KOTOPBIE COBMECTHO IPOXKHU-
BAaIOT, CBSI3aHbI OOIIMM OBITOM U HUMEIOT
B3alMHbIC TpaBa U OOS3aHHOCTH, B TOM
YHCJIE JIUII, KOTOPbIe COBMECTHO IMPOXKHU-
BAIOT, HO HE COCTOAT B Opaxe (4. 4 cT. 1)
[13]. OmHako 3aK0oH HE MaeT OOBIACHCHHUS,
KaK HaJ0 CIHpalluBaTh COIVIACUS, €CIH
MPUCYTCTBYIOT HECKOJIBKO CYOBEKTOB U3
3TOro NEepeqHs, WIK €CIH WICHbl CEeMbH
MMEIOT KapAIMHAIBHO Pa3Hble B3IVISAABI IO
U3BATHIO AaHATOMUYECKOTO MaTepHasa ux
noruduiero poacreeHHuka. Kpome sroro,
HOBBIM 3aKOHOM BHOCSATCS W3MEHEHHS
B cT. 6 3akoHa Ykpaunsl «O morpeOe-
HHM ¥ TIOXOPOHHOM JIelie» W OIpeens-
eTCsl ellle OIMH CyOBEKT, KOTOPBIA MOXET
JIaBaTh COIVIACHE HA W3bATHE aHATOMH-
YECKHUX MAaTepUalioB, a HMEHHO: «JIpyroe
IMLO, B3sBLIee Ha cebs o00sA3aTesnbCTBA
MOXOPOHHUTH YMEPIIET0 ¥ HMEIOIIee COOT-
BETCTBYIOLIEE CBUETEIBCTBO O CMEPTH».

BoiBoabl. Takum 00pa3om, 3aKOHO-
JIaTeJIbHOE PEryJIMpOBaHHE YrOJIOBHOM
OTBETCTBEHHOCTH 32 HE3aKOHHYIO TPaHC-
[UIQHTALMI0 OPTaHOB M TKaHEH uYesloBeKa
6but0 ocHOBaHO eme B Kuesckoil Pycy,
HO TIPOZIOJDKACT Pa3BUBATHCS JI0 CHX TIOP.
HopMmaTuBHBIC aKThl COBETCKOTO MEpHOIa
[0 TPAHCIUIAHTAIMK CTalk 0a30d s
HAIIEr0 YKPAaHHCKOTO 3aKOHOATEIbCTBA.

OHHU MMeNH MO3aKOHHbBIH 1 BEJOMCTBEH-
HBI XapakTep, He YYMTHIBAIM YPE3BbI-
YaiiHyl0 BaXXHOCTb 3THUX OOIIECTBEHHBIX
oTHomeHni. be3 BHUMaHHA 3aKoHOIa-
TeJNsl OCTAJOCh MHOTO APYTHX BOIIPOCOB
B TE¢ BpEMEHa, OCOOCHHO 3alllUTa IIpaB
u cBoboj XKUBOTO AoHOpa. Takoe moio-
JKEeHHE TIPAaBOBOTO PETYIUPOBAHMS HMEIO
HETaTHBHOE BIMSHHE HAa TPAHCILIAHTOJIO-
THIO, 3aTOPMO3MB ee pa3ButHe. M Tombko
B MIEPHOJT HE3aBUCUMOCTH YKpauHBI (op-
MHpyeTcs 6oJiee CoBepIIeHHas HOPMaTHB-
Hasg 0a3za TPAHCIUIAHTOJIOTMH, OCHOBOW
KoTopoi ctan 3akoH Ykpaunsl «O TpaHc-
IUIAaHTallMM OPTaHOB M JPYTUX aHATOMHU-
YECKUX MaTepuajioB yenoBekay. Tak Kak
3akoH 1999 roxa ycrapen, B 2018 1. ObL1
HOpUHAT Toxy HOBBEIM 3akoH «O mpume-
HEHWU TPAHCIUIAHTAI[MH aHATOMUYECKHX
MaTepHaiOB YEIIOBEKY», KOTOPBIH BCKOPE
BCTYIHT B 3aKOHHYIO CHITY, XOTS ITOKa €IIe
HET HAayYHO MPOIYMAaHHOTO MeXaHW3Ma
€ro BBEIEHUS B JICHCTBUE W pean3aliu
Ha npaktuke. HammM 3ananuem B Onu-
JKalILMe roJibl CTAHET CO3JaHue elle psija
MOJ3aKOHHBIX ~ HOPMAaTHBHO-IIPABOBBIX
AKTOB, KOTOPbIE IOMOTYT JAHHOMY 3aKOHY
3apaboTark B MOJHYIO CUITy U YMEHBLINUTb
KOJIMYECTBO CIIy4aeB HE3aKOHHOW TpaHC-
IUIAaHTALUK B YKpaWHe, a HapaulenbHO
C OTHM CHACTH THICSYM >KU3HEH HaIIMX
COOTEYECTBEHHUKOB. B ¢BsI3U ¢ 3TUM Cile-
IIyeT TOBOPHUTH O NalbHEHIIeH padoTe 1mo
COBEpPIICHCTBOBAHUIO YTOJOBHOTO 3aKO-
HOZIaTeIbCTBA U CMEKHOTO C HUM B cepe
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ITUYECKHUE CTAHIAAPTHI
INPO®ECCHUOHAJBHOM JEATEJIHBHOCTMU:
HOEJECOOBPASHOCTDb U I'PAHUIIbBI
ITPABOBOI'O PEI'YJIMPOBAHUA

Cepreii )KYKOB,
KaHANAAT IOPUINYECKUX HAyK, TOKTOPAHT
MesxpernonansHol AKaieMUuu YIIpaBJIeHHS IEPCOHATIOM

AHHOTALMUA

Crarbsl COEPXKHUT aHAJIHM3 CYNTHOCTH ITHYECKHX HOPM IPOQeCCHOHAIBLHON es-
TEJILHOCTH. ABTOP 000CHOBBIBAET 11€7€C000pa3HOCTh NPUMEHEHHS SK3UCTEHIIMAILHOTO
MOAX0/1a K NOHMMaHMIO 3TUYECKUX cTaHaapToB. Co3laHHe STHUECKUX KOJEKCOB B I10-
CTHHLyCTPHAIBHOM OOLIECTBE BBICTYHAET (HaKTOPOM KOHCONHMIALUH IPOQeCcCHOHAb-
HBIX COLMAJIBHBIX TPYMI. ABTOp JOKa3bIBAET, YTO TPaHC(HOpPMAIIMSA ITHYECKOH HOPMBI
B [IPaBOBYIO HOPMY BO3MOKHA TP YCIIOBUU JONOIHEHUS €€ ONPEIEICHHON CaHKLIUEH.
OO00CHOBaHO, YTO MPOLECC CUHTE3a 3THYECKUX U MPABOBBIX COCTABIAIOIINX COLUAIIb-
HOW HOPMBI HE MOXET pacCMaTpHUBaThCSl B paMKaxX KOHIIETII[UHM €CTECTBEHHOTO IpaBa.
OTO NpOTUBOpPEYMIIO Obl NPUHLMIIAM I'yMaHW3Ma M IPaBOBOH OINpENEIeHHOCTH, MHO-
CKOJIbKY NPHUMEHEHUE IPAaBOBBIX CAHKIIMA Ha OCHOBAaHUM MHOTOBEKTOPHBIX U MHOIO-
00pa3HbIX MOpAJIbHBIX MMIIEPATUBOB HEM30EKHO OBl MIPUBOIMIO K OJHOBPEMEHHOMY
MOOLIPEHHIO OTHUX U HaKa3aHUIO IPYTUX CyObEKTOB 33 COBEPILICHHE CXOXKUX JICSTHUM.

KinoueBbie €10Ba: 3THUECKHUE KOJEKCHI, COLUAIBHBIE HOPMBI, [IPABOBBIE HOPMEIL,
3TUYECKHE HOPMBI, yIIpaBIeHUE.

ETHICAL STANDARDS OF PROFESSIONAL ACTIVITY:
EXISTENCE AND BORDERS OF LEGAL REGULATION

Sergey Zhukov,
Candidate of Law, Doctoral Student
of the Interregional Academy Personnel Management

SUMMARY

The article contains an analysis of the essence of ethical standards of professional
activity. The author substantiates the expediency of applying an existential approach
to understanding ethical standards. The creation of ethical codes in post-industrial
society is a factor in the consolidation of professional social groups. The author argues
that the transformation of the ethical norm in the legal norm is possible, provided it is
supplemented with a certain sanction. The article contains a description of the features
of the synthesis of ethical and legal components of the social norm.

Key words: ethical codes, social norms, legal norms, ethical norms, management.

[ocTranoBka npodaemsl. Ocymiect-
BIIEHHE TPO(ECCHOHAIBHON JAEATENbHO-
CTH BO MHOTuX cdepax OOILIECTBEHHOI
AKTHBHOCTU B OIPEACICHHBIX CIIy4asx
CBSI3aHO C HEOOXOMMMOCTBIO obecrie-
YHUTh COOTBETCTBUE JIMYHOCTHBIX Ka4eCTB
U TIOBEACHUS COTPYIHHKOB OIPEAEICH-
HBIM KpHUTepUsIM. Taknue KpuTepuw, ycio-
BHS M CITIOCOOBI UX COONIOAEHUS HAXOIIT
CBOE OTPAXCHUE B DTHUYECKHX KOJEKCaX
KaK aKTax 0CO0O0H NMPHUPOABI, COEIUHSIO-
KX MOPaJbHO-HPABCTBEHHBIC U MPaBO-
Bble HOpMbI. OfHAKO NpaBoBas MPHUPOIA
9TUYECKHX KOIEKCOB TOJBKO HAaYMHACT
NPUBJICKAaTh BHUMAaHHE YYEHBIX M MpaK-

THUKOB, YTO CIY)KUT IIOATBEP)KACHHEM
BBIOPaHHOM HAMH TEMBI HCCIIEOBAHMUS.
Cocrosinue HCCJIeI0BAHNSA.
Bormpockl oTpakeHHS ITHYECKUX Tpe-
OoBaHmii oOmIecTBA B HOpMax ajMu-
HUCTPAaTHBHOTO TIpaBa OBUIM  TIpen-
METOM HCCIEIOBaHMN TaKUX YUYCHBIX,
kak B.b. AseppsHoB, A.M. Banmypka,
B.®. boiiko, A.JI. Bopko, B.J. Bpsin-
ueB, W.II. Tomocumuenko, B.T. Mamns-
peaxo, JL.M. Mocksny, B.B. Cepmiok,
A.A. CenuBaHOB U JIp., HO BMECTE C TEM
JIeTAJIbHbIA aHAJIN3 CYLIIHOCTH STHYECKUX
KOJICKCOB B TIPABOBOM acIIeKTe H3Y4YeH
elle HeJOCTATOYHO, YTO CIYXKHT JIOKa3a-



TEJNBCTBOM, HIOATBEP)KJAIONINM AKTyaJ b=
HOCTB Y HOBU3HY JAHHOW CTaThU.
eabio u 3aa4yeil cTaTbu SBISICTCS

UCCIIEIOBAHUE  CYIIHOCTH  3THYECKUX
CTaHIApTOB NPOQECCHOHANBHON  jes-
TEJNBHOCTH B aCIIEKTe UX IPABOBOTO PETy-
JUPOBAHMUS.

H3i10:keHHe 0CHOBHOIO MaTepHaJia.
Kak crnpasemmmBo ormeuaer K.b. Cado-
HOB, JXH3Hb COIIMyMa, €ro YCTOWYHBOE
pa3BUTHE CBS3aHBI C MHOXKECTBOM (PaKTo-
POB, KaK 3aBUCSIIMX OT YSJIOBEKA, TAK 1 HE
HMEIOIIUX K HEMY NPSMOIO OTHOIICHHUS.
OnmHMM U3 BaXHEHIINX acreKkToB Onaro-
MOJIyYHsl KaXKI0TO M3 HAC SBJISETCS 3THY-
HOCTb JI€HCTBHI KOHKPETHOTO WHAMBHIA.
VIMeHHO M03TOMY Ha BCEX 3Tarax pa3BH-
THSL YeJIOBEYECKOe OOIECTBO UMEET A0
C YHHMKQJIbHBIM Ha0OpOM HPaBCTBEHHBIX
neHHocred ¥ HopM. Ilpu sTom nmepuonu-
YECKH NMPOUCXOJUT CMEHA CHCTEM I[eHHO-
creit [1, ¢. 55]. 3ameTuM, IMEHHO TaKUM
MIEPUOIOM CMEHBI ITapajirM TPeacTaeT
310Xa IOCTPOCHUs HH(POPMALHOHHOTO
obmiecTBa, B KOTOPOH OMpeeIeHHBIM
00pa3oM BUJIOU3MEHSIOTCS ITHYECKHE
KPUTEPHH, YTO HEMOCPEACTBEHHBIM 00pa-
30M OTpaXkaeTcsi Ha TPeOOBAHUAX K Olpe-
JIeTICHHBIM TPO(ecCHsM B UX MOPAJIbHO-
HPaBCTBEHHBIX wHmocracsix. C  omgHOH
CTOPOHBI, MOXHO COTJIACHTBCSI C MBICIIBIO
B.H. Hazaposa u E.JI. Meneuko, 4To
MIepEXOIHbIE MEPUOABI XapaKTEPU3YIOTCS
ocrmaleHreM OSTHYECKOW  pPeryssimnny,
OTKa30M OT TPAAWIUOHHBIX ITOHATHI
0 YecTH W HpaBCTBEHHOCTH. B Hacros-
U MOMEHT TPAJMIMOHHAs 3THKA 3a4a-
CTYI0O OKa3bIBaeTCsl HECIOCOOHA yJep-
JKaTh 4eJIOBEKa OT Oe3HPaBCTBEHHBIX
nevictBuii. HeoOXoauMoO IOMHUTB, YTO
«OIJHUM U3 CHMIITOMOB KpH3HCa MOPAJH
B COBPEMCHHOM OOIIECTBE SIBIISCTCS
ociabieHne M CHIKEHHE YpPOBHS (yH-
JTAMCHTAJIBHOM JTUYECKOM MOTHUBALUH»
[2, c. 58]. Bmecte ¢ Tem, Ge3ycioBHO,
YeNIOBeK HE MOXKET HaXOAUTHCS B CBOE-
00pa3HOM STHYECKOM BaKyyme. JTHKa —
3TO HE NPOCTO HAay4Hast JUCLMIUIMHA, 3TO
CBOCOOPA3HBIH IpefoXpaHUTENb, KOTO-
PBIi yepKuBaeT 00IIECTBO OT yCHIICHUS
COLIMAIbHOM HANpPSHKEHHOCTH M Iepe-
X0Jla OT CO3MAATENBHOIO TPyJa U pa3BHU-
TUSL K camopaspyueHuto. He BbI3bIBaeT
COMHEHHUSI TE3UC O TOM, 4YTO «MOpajb
XapaKTepU3yeT 4eI0BeKa C TOUKH 3PEHUS
€ro CIIOCOOHOCTH XXHTh B UEIIOBEUECKOM
obmexutum» [3, c. 20]. menHo mo»-
TOMY Ha MECTO yTPaue€HHBIX TPaIUIHOH-
HBIX HPaBCTBEHHBIX LEHHOCTEH IOJKHEI

npuiiTh HoBble. TakUMM LEHHOCTSIMH
CTAHOBSTCS KOHLICTIMH MPpodeccHoHab-
Ho# 3THKH [1, c. 56]. He BhI3BIBACT cro-
POB, UTO NPABOBOE NPEIOMIICHHE TAKUX
KOHIIETIIINH OCYIIECTBIISIETCS B CHCTEME
aAMUHHCTpaTHBHOro mpasa. OmgHaxo
METOZOJIOTHYECKUE OCHOBBI IIOCTPOCHUS
TaKUX ATUYECKHX CHCTEM MOTYT OBITh
NPUHIWIHAIBHO Pa3HBIMHU. Paccmorpmm
WX JeTalbHee.

IlepBblii ImyTP MOXKHO  YCIOBHO
Ha3BaTb IICUXOJOI'MYECKO-3TaJIUuTapUCT-
ckuM. Haumbonee sipko OH mpociexuBa-
€TCsl Ha YPOBHE 3THUYECKHX IIEHHOCTEH
MpeaIpUHUMATENbCKOW  cpenpl.  Tak,
HammpuMep, HCCIEAOBaHUSA AITUYECKUX
YCTaHOBOK MpeANpUHHMATENed IOoKa-
3BIBAIOT, YTO CYIIECTBYIOT TPH YPOBHS
STHUKHY NPUHATHS PEIICHUH: STOIEHTpHYe-
CKHI, XapaKTepU3YIOLUICS MOIy4CHUEM
JMYHON CHIOMHHYTHOH BBITOIBI 33 CUET
HapyIIeHUs] MOPAIBHBIX HOpPM; KOH(Op-
MUCTCKUH, NPOSABIISIFOILUICS B OTKa3e OT
HapyLIeHUs] MOPAJIbHBIX HOPM U3 CTpaxa
MOCIENCTBUHN, pagyl COXpaHEHUs permy-
TalMy WM BbITOABI B OymylieM; Hpas-
CTBEHHO-IICHTPUUYECKUN, HaIpaBICHHbII
Ha OJIarONPHATHBIE COLMAIbHBIE TTOCIE-
CTBHS U OTKAa3 OT MOJIyYCHUS] CHIOMUHYT-
HOI BBITOJBI U3 MOPAJIBHBIX COOOpake-
Huil. Ilpu 3TOM pasHble YPOBHU ITUKH
OPUHATUS ~ PEIICHUN  ONpEeAEIsAIOTCS
Pa3IMIHBIMI  KOMITIEKCAMH  ITHYECKHX
YCTaHOBOK: YCTaHOBKAaMH BBICIIIETO HPaB-
CTBEHHO-IIEHTPUIECKOTO YPOBHS (CTpeM-

JeHHe K CaMOaKTyaJn3alHd, COBECTb,
YEeCTHOCTh, MUJIOCEPAUE, MaTPUOTHU3M,
OpHCHTAllMsl Ha CIy)XeHue), KoH(op-

MHCTCKOTO M 3TOLUEHTPHYECKOIO YPOBHs
(cTpemileHHe K MaTepuaabHOMY Oorar-
CTBY, T'€IOHHM3M, DTOLEHTPU3M, HPEBOC-
XOICTBO HaJ JApYyruMH). BoNBIIMHCTBO
00ce10BaHHBIX  COOCTBEHHHKOB — OM3-
Heca HaXONATCS Ha «KOH(MOPMUCTCKOM)
YPOBHE TIPHHATHA pelleHuid. B pesyns-
Tare UCCIIENOBaHUS CJICNIaH BBIBOJ, YTO
CTPYKTypa O3THYECKHX YCTaHOBOK CO0-
CTBEHHUKOB OU3HECA MOXKET ObITh IBYX
THIIOB: COAJIAHCUPOBAHHOIO U pa3balaH-
cupoBaHHOro. Paz0anancupoBaHHbIH THII
STOLIEHTPUYECKOTO M KOH(OPMHCTCKOro
YPOBHs TPOSIBIAETCA B TOM, YTO KOTHH-
TUBHBIN PETyNATUB yKa3blBAaeT HA HEATUY-
HOCTb CTpEMJIEHHA K MaTepualbHOMY
OorarcTBy, a IIOBECHUCCKUH — Ha CTPeM-
JeHHe K MaTepHalbHOMY OOTaTCTBY.
C6anaHCHPOBAaHHBI THUII HPaBCTBEHHO-
LEHTPUYECKOTO YPOBHS ONpelesseTcs
€IMHBIM HAlNpaBJICHUEM KOTHUTHBHOTO
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U TIOBEJICHYECKOTO KOMIIOHEHTOB; IIEJb
JeATeIbHOCTH COOCTBEHHHKOB OH3HEca
9TOr0 YPOBHSI — COLMAIbHO-OPUEHTHPO-
BaHHOE INPENPUHUMATEIbCTBO B HHTE-
pecax Bcero o0IiecTBa, B KOTOpOil Mare-
pHangbHAs COCTABIAIONIAs HE SBISETCS
rmmaBeHcTByOmel [4, c. 104]. Cxoxyro,
Ha Halml B3DIAA, CTPYKTypy HOHHMa-
HUSl ITHYECKUX TpeboBaHmi kK mpodec-
cun npemiaraer P. IToanko. Ero HaGop
WH/INKAaTOPOB «HCTHHHOW Tpodeccum»
BKJIFOYaeT ciiefyromue. [IepBoiii U3 HUX:
«tpodeccuoHanbHass ~ KOMIIETEHTHOCTh
JOJDKHA COOTHOCHTBCS C LIGHTPAaIbHBIMU
LIEHHOCTAMH o01ecTBa». Bropoii: «mpo-
(beccroHabl JOMKHBI OBITH OPUEHTUPO-
BaHbl Ha CIYXEHHE OOIIECTBY», HHAYe
TOBOPS, MOTHBALIUM O3TUKU CITyXKCHUS
JOJDKHO OTAABATHCS MIPEATIOYTEHHE TIepe]
MOTHUBalMeN K JUYHOM BbIrozne. Tperuid
HWHANUKATOp: «HpodeccHoHaIbl PyKOBOI-
CTBYIOTCSl B CBOMX JEHCTBHSAX STHYECKHM
KoZomM» (KomekcoM). UeTBepThIid: «I1po-
(eccuoHanbHOE COOOIIECTBO — 3HAYM-
MBIl KpuTepuil dopmupoBaHus npodec-
CHOHAJIBHOW UASHTHUYHOCTH» [5, ¢. 50].
Kak MoxHO yOemauThcs Ha OCHOBE
aHanu3a STHX Kiaccu(UKAIMH, KpHTe-
pHH, 10 KOTOPHIM TPOBOAUTCS pasieie-
HUE MEXAY Pa3HBIMU THIIAMH 3TUYECKUX
YCTaHOBOK, YCJIOBHO CBOJATCA K JIBYM
OCHOBHBIM BEKTOpaM: HaIlPaBICHHOCTH
Ha YJIOBJIETBOPEHUE CBOMX JINYHBIX MaTe-
pHAJBHBIX W TIPOYMX HOTpeOHOCTEH, a
TaK)Ke HaIpaBJICHHOCTH Ha YIOBIIETBOpPE-
HHUe noTpedHOoCTel conuyMma (O4EBHIHO,
YT0 KOH(GOPMUCTCKMHA TyTh SBISETCS
MIPOMEXKYTOYHBIM Mek 1y HUMH). OHaKO,
Kak HaM [PEACTABISACTCS, KPUTEPUH
TaKOTO pasziesieHus 6a3upyIOTCs Ha IaBHO
3aCBH/ICTEIbCTBOBABIIICH CBOIO HEIPUMe-
HHUMOCTH COBETCKOM MomenH. BenmomHuM
MopabHBIl KOJEKC CTPOMUTENS KOMMY-
HU3Ma, KOTOPBII OTHOCHWJI K YHCIy BBIC-
[IMX 3THYECKUX [IEHHOCTEH NMPeaanHOCTh
Jery KOMMYHH3Ma, JIIOOOBb K COIMANH-
ctuuecko Poxuue, k cTpaHaMm couuma-
1aM3Ma; 100pOCOBECTHBIH Tpyn Ha Onaro
obmiecTBa: KTo He pabOTaeT, TOT HE eCT;
3200Ty Ka)K/10TO O COXPAHEHUH U YMHOXKe-
HUHM OOLIECTBEHHOTO JIOCTOSHHS; BBICOKOE
CO3HaHHE OOLIECTBEHHOrO J0Jra, HeTep-
MMUMOCTh K HAapyIICHUSIM OOIIECTBEHHBIX
HWHTEPECOB; KOJUIEKTHBHU3M M TOBapHIIE-
CKYIO B3aHMOIIOMOIIb: KaXKIBIH 3a BCEX,
BCE 32 OJJHOTO [6]. YKa3aHHEIC TIOJOKEHUS
OrnecTse MOATBEPANIN CBOIO HETpHMe-
HUMOCTb B PEaJIbHBIX YCIIOBHSX KH3HE-
NeSITENEHOCTH 00IecTBa, OyAb TO OCHO-



IANUARIE 2019

BaHHAasi HA MOHOIIOJIMY TOCYapCTBEHHOM
COOCTBEHHOCTH Ha CpEICTBA IPOU3BOJ-
CTBa COLMAJINCTUYECKAs MOJENb HIH
MOJIeNIb PBIHOYHON SKOHOMHUKUA. OCHOB-
HBIM HEJOCTAaTKOM ICHXOJOTHYECKO-3Ta-
JIUTAPUCTCKOH MOZETH CIIEAyeT IPU3HATH
OTPHIIAaHUE CTPEMIICHHS K 00eCIedeHHIO
cBoci (hMHAHCOBOW 0E30MaCHOCTH Kak
OJIHOTO U3 CBOWCTB 3pENOW JMYHOCTH.
Ecnu sTHueckue kayecTBa OTHOCSTCS ISt
OIIpeeNIeHHOW Po(ecCHy K YHCIy Mpo-
(ecCHOHANBHO 3HAYMMBIX, a COIepKa-
HHE TaKHX Ka4eCTB B MJICAJIbHON MOJEIH
TPAKTYETCsI KaK OTKa3 OT MaTepHUaJIbHBIX
Oyar B MoJb3y JAYXOBHBIX, TO CMOXET JIU
HETaTHBHO OTHOCAIIMICSA K HAKOIJICHHIO
MaTepHabHbIX LICHHOCTEH PyKOBOAUTEb
OCYLIECTBIATh yIpaBICHYECKHE (DYHK-
UM B OTHOIICHWM MOAYMHEHHBIX, MMe-
IOIMX JIeTel, HYXMAIOIUXCS B OIIIare
nx oOydeHUs, IpecTapeiblX pOAUTENei,
HYXJTAIOIIUXCS B OIUIaTe WX JICYCHUs, HE
TOBOpSI yX€ O MaTepHalbHBIX, HH(Op-
MalMOHHBIX U PEKPEallMOHHBIX MOTPeO-
HOCTAX caMHMX paboTHHKOB? OuYeBHIHO,
YTO TaKOE€ YIPABICHYECKOE BO3JCHCTBUE
Oyner HedhdekTuBHbIM (MO0 B CHITY
BBIPA0OTKM TaK HAa3bIBAEMOW CHUCTEMBI
«JIBOMHON MOpaim», CBOMCTBEHHOU I
COIIMATTUCTUYECKONH MOJIENH C €€ KOp-
PYHIMOHHBIMH COCTABIISIIOIINMH, JINOO
B CHUTy IIepeHeCeHHs PabOTHUKaMH CBOEit
AaKTHBHOCTH Ha CQepsl, B KOTOPBIX HX
TOBAp «padoyas CHiIa» MOXET ObITh OOMe-
HSTH Ha DKBUBAJICHTHOE JICHEXKHOE U MHOE
MaTrepHalbHOE BOSHArPaXXACHHE).
OsHauaeT JM 5TO, YTO HAIPAaBJICH-
HOCTh Ha COLMAJIbHOE 0J1aro Kak cocTaB-
JISIOLIAs 3TMYECKo Mozenu mnpodeccu-
OHaJIa HEBO3MOXXHA M HEHOCTIKHMa?
Bosce nHet. [IpocTo Ha cMeHy COBETCKOI
OTHOJIMHEHHOCTH (HANPaBIEHHOCTb MIIN
Ha oforameHne, WIH Ha COIHAIBHOE
0naro) MpUXOAUT MOHWMAHHUE JTUYHOCTH
KaK MHOTOMEPHOM MOJIeIIH, BO BCEH CIIOXK-
HOCTH €€ pa3sHOHAIIPaBICHHBIX BEKTOPOB
pa3BuTHs U coxpaHeHus. LleHTpalbHBIM
Cpely 3TUX BEKTOPOB CETOIHSA, B IIOXY
MIOCTMOZIEPHU3MA, ~ CIIEAyeT IpU3HATh
9K3UCTeHIMaIbHbIe. COIIacHO  3K3H-
CTEHIIMAJILHOMY IICUXOJIOTY W IICHUXOTe-
paneBry P. Msio, 5K3UCTEHIIMAIN3M — HE
mpocto (unocopckoe HampaBieHHe, a
cKOpee KyIbTypHOE JIBIDKCHHE, 3aredar-
nepatoniee NIyOOKOE AMOLHOHAIBHOE
U JyXOBHOE H3MEPEHHE COBPEMEHHOTO
4eloBeKa, H300pakaromiee ICHXOJIOTH-
YEeCKYI0 CHUTYallHIo, B KOTOPOH OH Haxo-
JUTCS, BBIp@KEHHE YHHUKAIBHBIX IICHXO-

JIOTUYECKUX TPYIHOCTEH, C KOTOPBIMHU
oH crankuBaetcs [7]. Kak cmpasennuBo
ormeuaer JI. JICOHTbEB, IK3UCTCHIMAIIb-
HOE MHPOBO33pPEHHE JaeT Pecypchl s
TOro, YTOOBI JXMTh MaKCHMAJIbHO YJIOB-
JIETBOPUTEIBHBIM crToco00M. OHa OTKpEI-
BaeT HOBOE HM3MEpPEHHE >KHU3HHU, KOTOpOe
CBSI3aHO C Pa3BUTHEM, C KOHTPOJEM Ha
KU3HBIO. K3NCTEHIMAJbHAS IICHXOJIO-
T'UsS — 3TO IICHXOJOTHSI B3POCIOTO, KOTO-
pBIii caM 3a ce0s OTBEYaeT M HaXOAUT
pelieHre npooieM, B OTIIMYHE OT UMITYJIb-
CHBHOTO M HEJaJbHOBUIHOIO pebeHKa,
MO3TOMY OHa IPEJCTaBIISET COOOH allb-
TEPHATHUBY HIUPOKO PACIPOCTPAHEHHOMY
ceiiyac BO BceM MHpe HHGaHTHIU3MY.
VHpaHTUIM3M BO MHOTOM TOJJICPIKH-
BAaeTCs MAacCOBOU KyIbTypOH U IPHUBO-
IUT K TOMY, YTO OTPOMHOE KOJIMYECTBO
moiel BooOIIIe He XOUeT 33 JyMBIBaThCSI O
CMBICJIE, O TIEPCIIEKTHBE, 00 OTHOIICHHSIX
C IpyTUMH JIIOIBMH. DK3UCTEHIHAIBHAS
TICHIXOJIOTHSI PACKPHIBAET aJbTepHATHBY
nH(}aHTUIN3MY, B KOTOPOI 4YeJIOBEK caM
cebe XO34MH M CaMOCTOATEIbHO pellaeT
BOIIPOCHI O TOM, KaK JKHTh, HE OPUEHTHPY-
sCh Ha BHEIIHME MCTOYHUKU M BHYTPEH-
HHE HMITYJIbChI, HO HMCHOJIB3YSI PECYPCHI
CBOETO 3peJior0 CO3HAHMS U NpU3HABas
HEONPEIENEeHHOCT M HEeIpeacKasye-
MOCTb Oymymiero [8].

Jlo6aBuM, 4TO HH(DAHTHIU3M OBLIT TEM
KaueCTBOM, KOTOpO€ aKTHBHO (hOpMHPO-
BaJIOCh B COBETCKYIO JI0XY, KOTJa OTBET-
CTBEHHOCTh 32 YAOBIICTBOPEHHE CBOWX
6a30BbIX NOTPeOHOCTEH 4YeJOoBEeK Iepe-
JlaBal TOCylapcTBY B 0OMEH Ha BO3MOJX-
HOCTh PEaJIM30BaTh CBOM IMOJUTHYECKHUE
U MHPOPMALMOHHBIE TIpaBa M CBOOOIBI.
CymiecTByeT i MH(OAHTWIN3M CErOIHS
B Pa3BUTBIX PBIHOYHBIX ToOCynapcTBax?
be3ycnoBHO, CymIeCTBYyeT, OTpPOMHOE
KOJINYECTBO MH(OPMAIIMOHHBIX BIUSHUM
Ha YeJIOBEKa KaK POIMTENsI, MOKyIaTes,
n36uparens. Kak crpaBeyinBo oTMedaeT
W.H. lllonnua, daxTopom, KOTOpHIi 00y-
CJIaBIMBAET ITOBHIIICHHYIO YSI3BUMOCTH
YJICHOB ABTOHOMU3HUPOBAHHOIO MOCTHH-
JIyCTPHAJIBHOTO OOILIECTBA K BHEIIHUM
BO3JICHCTBUSIM, SBISIETCS JKECTKas KOH-
KypeHIIUs MEXIy HUX TpaHCIATOpaMH,
KOTOpas B CBOIO Ouepelb 3acCTaBIseT
MOCTOSIHHO ~ COBEPILEHCTBOBATh  CIIO-
coOBl M METOIBI CBOEH IEesTEeNbHOCTH.
CpemHecTaTHCTHYECKHA YiIeH 00IecTBa
YyBCTBYET BO3CHCTBHSA, HAallpaBICHHBIE
Ha M3MEHEHHE WIH TOIAep)KaHHe ompe-
JIeJIEHHBIX BapUAHTOB €T0 ITOBEICHUS, 110
MEHBIIeH Mepe, OT HECKOJNBKUX IecsT-

KOB Cy6’LeKTOB, K KOTOPbBIM OTHOCATCH,

HalpuMep,  MNPEJICTAaBUTENH  BBICHINX
OpraHoB rocyznapcrsa, (OpMHpOBaHHE
(Ha3HAa4YeHHE) YJICHOB KOTOPBIX 3aBHCHUT
OT BJICKTOPAJIbHOM aKTHBHOCTH TPak/IaH;
MEXIyHapOAHBIE OpraHU3alUH, IIejb
NIESITETBHOCTH KOTOPBIX CBSI3aHAa C pas-
BUTHEM JIEMOKPATHH, NPEIYIPeKICHUEM
HapylIeHUH TpaB W cBOOOA dEIOBEKa
U TpaKJaHWHA, CO3MaHUEM YCIIOBUH IS
MHPHOTO pPa3penieHus] MEeXITyHAapOIHBIX
U BHYTPEHHHMX KOH(QNIMKTOB, obecreue-
HHEM YCTOHYMBOIO 3KOHOMUYECKOTO pa3-
BUTHUS; TPEACTABUTENN HPOU3BOIUTENCH
U peaju3aTopoB TOBAPOB U YCIYT; IPO-
(deccroHanbHple rpymmbl,  crnenupukKa
NIEITeNIbHOCTH  KOTOPBIX —MpeJroaraeT
HaJIM4YKMe ONPEIEICHHBIX HH(OPMaINOH-
HBIX MecCeIKel, Ha3HadeHUEeM KOTOPBIX
SIBISIETCST (POPMHUPOBAHHE JKENIATEIEHOTO
MOBEACHUS KaK UX WICHOB, TaK U APYTHUX
YYaCTHUKOB OOIIECTBEHHBIX OTHOIIE-
HUH # T [9, c. 135]. lo6aBuM, 4TO 3TO
HHKOUM 00pa3oM HE CHHUMAET C IICHXOJI0-
I'MYECKH 3PEeJION JIMYHOCTH OTBETCTBEH-
HOCTH 32 CBOIO MH(OpMaIMOHHYIO Oe3-
OIaCHOCTb.

OnHako ocTaercs mpoOnema, pele-
HUE KOTOpOil Tpebyer  0OpaTHThCS
K CYyIOIHOCTH mpaBomoHumanus. H3io-
JKEHHOE€ HaMH BBIIIE MOXET CIYXXHTh
MIPEATIOCHUTKON K OMNpPENeNIeHuI0 MecTa
STHYECKUX CTAHIAPTOB B CHCTEME COLH-
aJBbHBIX HOpM. Kak MBI TOMHIM, U TIpaBo-
BbIe, U MOpajJbHBIE (ITHUECKHE) HOPMEI
SBJIAIOTCA BHUAAMM COLMAIBHONH HOPMBI,
U B 3aBHCHMOCTH OT BbIOOpa KOHLIETILINH
MO3UTHBHOTO JINOO €CTECTBEHHOTO IpaBa
MPOUCXOAUT DELICHHE BOIpPOCa O BO3-
MOXKHOCTH HMX CHHTETHMYECKOTO COEIH-
HeHus. VIHTepecHbIM TNpeicTaBiseTcs
B3 K.b. CadonoBa Ha pemienue 3Toi
npo0OieMbl. ABTOp HMHULIET: «ITHYCCKHH
KOJIEKC COZIEPKUT B cebe nHdopMauuio o
MIPUHINIAX U IEHHOCTSX, BAYKHBIX JIUIIb
Ul OPEACTaBUTENEH  ONpEACICHHON
npodeccun. Ilpu 3ToM 0COOBIN akmeHT
JieNaeTcsl Ha 3HAYeHUH JTAaHHBIX TIOJIOXKe-
HHU{ Ui BBINOJHEHUS NPOdEeCCHOHATIOM
cBoeil couumanbHOi ponu. Komekc mpo-
(heccHOHATIBHON 3THKM SBISAETCS JOKY-
MEHTOM, ONPEACISIONINM LI U 33/1a41
JIeITeNIbHOCTH TpeJCcTaBUTeNeH paccMa-
TpuBaeMoii mpodeccun, ee QyHIAMEH-
TaJbHBIE MOpPAJbHBIE LEHHOCTU. TOIBKO
C TIOMOIIBIO STHYECKOTO KOAeKca oO0Iue
HPaBCTBEHHBIC €T CTAHOBATCS KOH-
KpETHBIMH, a, JIETKO
JOCTHKUMBIMU. He Kaxk bl uenoBex cro-

CJICA0BATCIIbHO,



cO0€H 0CO3HATb, YTO MPEJICTABIIAET COOOMH
oO1ee 0y1aro, HO OH MOXKET IMOHSATH TO,
KaKHM 00pa3oM ero JesTeIbHOCTb MOXET
Ccroco0CTBOBaTh MOpPAJbHOMY OOHOBIIE-
HHIO obmecTBay [1, c. 55-56]. C nHawei
TOUKH 3pEHus, B JTOH IUTaTe OYEHb
KOHIICHTPHUPOBAHO CIIWJINCh TEHICHIUH
M30JIMMOHN3MA (LIEHHOCTH, Ba)KHBIE HE
IUTSL BCETO OOIIEeCTBa, a TONBKO JUIS Ipesi-
CTaBHUTENICH ONpeNeNIeHHBIX TpYII), He
MOAKPETICHHOTO AMITHPUKON Heann3ma
(JIETKOIOCTHXKUMOCTh HPaBCTBEHHBIX
neneid) U NMpUOpUTETHOCTH (opMUpOBa-
HUA MHQaHTWIN3MA («HE KaXIbIH 4eio-
BEK CIIOCOOEH OCO3HATh, YTO MPEJCTaB-
nsieT coboii obuiee 6iaro»). ITo B KOpHE
NPOTHBOPEYUT IOHHUMAHHUIO CYIIHOCTH
npaBa B KOHLENIMU [TO3UTHBHOTO 1PaBa,
B KOTOPOM, B OTJINYHE OT €CTECTBEHHOTO,
KaK M3BECTHO, aKIIEHT CTaBUTCS Ha CyOb-
€KT IIpaBa, ero MHTEPECH ¥ OTPEOHOCTH.
OTO TpaBo, YCTAaHOBIEHHOE 3aKOHOJATe-
JeM, TpejcTaBisonee co0oi COBOKyII-
HOCTb JICHCTBYIOIIUX IPaBOBBIX aKTOB,
3aIIUIIAIOIINX €r0 HHTepechl. Takoe Toi-
KOBaHHUE IpaBa BOCXOAUT TAKKe K JIPEB-
HEKHUTANCKOM KyNbType, Korjaa B LapCTBe
Wxen B VI B. 10 H. 3. nosiBisieTcst Gop-
myna «IlyTe uenoBeka OnMM30K, a MyTh
Heba («/lao») nanek u 0 HEro He J0XO-
IIUT», KOTOpas SIBHO yKa3bIBacT HAa HEOO-
XOIUMOCTh OTKa3a OT MeTa(pHu3NIecKoro
MMOHUMAHUsl TIPHPOABI IIpaBa B IIONB3Y
MepeHoca MCTOYHUKA TIpaBa B COLHAIB-
Helii Mup. menHo Torma B Kutae Bnep-
Bble OblJIa HapyIlIEHA TPaJULU «CyAa 0o
coBeCTH», U B 536 I. 10 H. 3. KOTU(PHIIH-
POBaHBI YrOJIOBHBIE 3aKOHBI («YIIOXKEHHUE
0 HaKa3aHWUsIX»), OTIUThIe B MeTae [10].

be3ycnoBHO, HMEIOT OIpee/ieHHbIE
OCHOBAaHUS U CTOPOHHHKH €CTECTBEH-
HOTO MIPaBa, yTBEp)KJAIOIIMEe, UTO IEH-
HOCTh IIpaBa JOJDKHA OBITH NpPU3HAHA
TPaKTAaHWHOM CO3HATeNBHO M Camo-
CTOSITENIEHO, @ HE B 0ECCO3HATENBHOM
MAaCCUBHOCTH, KOTJa YEJIOBEK BBIHYX-
JIeH TIOAYNHUTHCSI HACHITHIO CO CTOPOHEI
BHEIIHUX CHJ. B ecTecTBeHHOM mpase
3aKJIIOYAIOTCS OCHOBHBIE MJIEH M IPHUH-
LIUIIBI ITPaBa, KOTOPBIE MOXET aJJeKBaTHO
0CO3HaBaTh TOJBKO JIMYHOCTH C BBICO-
KHM YpOBHEM IIpaBOCO3HaHMA, 00naja-
I0I11as1 BOSMOKHOCTBIO BHJIETh HE TOJIIBKO
HEJOCTaTKU JACHCTBYIOLIEH HPaBOBOU
CHUCTEMBI, HO ¥ IYTH HUX yCTPAaHCHHUS.
Benp B moO3UTHBHOM TmpaBe I0OOTO
obmiecTBa MOKHO HAlTH HOPMBI, KOTO-
pele UMEIOT HEBEpHbBIE, HeCIpaBel-
TUBBIE W YHHU3UTEIbHBIE OCHOBaHUS,

MPOUCTEKAIOIINE W3 MHHUMBIX IICHHO-
cTeil 3akoHomarens. OTO HEraTUBHO
CKa3bIBaeTCsl Ha pe3yinbTarax IMpaBo-
BO# commanu3aiuu. TeM He MeHee, Kak
CBUJICTENBCTBYET UCTOPHUS, MMO3UTUBHOE
MpPaBO MOXET W CO BPEMEHEM IOJIy4acT
CIIpaBEUIMBOE COJCPKaHHUE, COOTBET-
CTBYIOIIICE YHUBEPCATHHBIM JTYXOBHBIM
U MOpANbHBIM IIEHHOCTSIM. YCTaHOBKH
€CTECTBEHHOTO IpaBa 3aJal0T HHTEHIINH
npo¢eCCHOHATTFHOMY TIPaBOCO3HAHHUIO.
3aKoHOAATENI0 OHHM ITO3BOJISIIOT BBIpa-
0arbIBaTh HOPMBI MTO3WTHUBHOTO IIpaBa,
KOTOpBIE HE BBI3BIBAIOT MOpPAJIbHO-TIpa-
BOBOTO OTTOpKeHUs y rpaxaaH. Kpure-
pUH CIIPABEIJIMBOCTU BBICTYMAIOT 3€Ch
B KaueCcTBE I[EHHOCTHBIX IETEPMUHAHT
€CTECTBEHHOTO TMpaBa © TO3BOJSAIOT
MPUAATh JOCTOHHBIA MOPAIBHEIN 0OIUK
U cofiepKaHWe IOPUINYECKUM 3aKOHaM,
0e3 KOTOpOro OHHM HE OyIyT IMO3UTHBHO
BOCIPHHUMATHCS HApOAOM M HE CTaHYT
MOJIOKHUTEIBHBIM (PaKTOpOM MPaBOBOMA
commanm3aruu [11]. OmHako mmporta
BapMaHTOB MPAaBOBOH COLMATH3AINH
HEU30e)KHO TOPOXKAAeT MHOKECTBEH-
HOCTb BAPUAHTOB IOHUMAHUS 3TUIECKUX
HOpM. U, KaKk pe3ynbTat, BO-IEPBBIX, ITO
MOPENATCTBYeT CO3[AaHUIO0 EIMHBIX IS
ompefeneHHON mnpodeccun ITUYSCKUX
CTaHJapTOB, a, BO-BTOPBIX, MOPOXKIACT
XaoC B TPaBONPHMCHCHHH HWMEHHO
BCIICZICTBME MHOTOOOpAa3us MOHUMAHWS
CyObeKTaMH, Ha KOTOPBIX BO3JIOKEHBI
¢yHKIMM oTOOpa, AaTTecTaluu, IpH-
BJICUCHHS] K JAUCHUIUIMHAPHON OTBeET-
CTBEHHOCTH U T.II., TOTO, KaK )K€ JOJDKCH
BBINISIZIETh 3TOT «JIOCTOWHBIA MOpajb-
HBII 0OJIHKY.

BoiBoabl. Ha ocHOBaHWUM W3IIOKEH-
HOTO BBIIIE MOXHO CIENaTh CIEAYIOIHe
BBIBOJBI. BO-TEpBbBIX, CO3MaHKME ITHYE-
CKHX KOIEKCOB B MOCTHHIYCTPHAIHHOM
obmiecTBe BBICTYmaeT (HakToOpoM KOH-
COJMMIAIMHN COIMANBHBIX TPy, O00B-
CIMHCHHBIX NPO(PECCHOHAIBHBIMU PH-
3HakaMH. Bo-BTopwIX, TpaHchopmanus
STHYECKOH HOPMBI B IIPABOBYIO BO3MOXKHA
NIPU YCIIOBHH JIOTIOJHEHHs IEpBOU ompe-
NIENICHHOW CaHKLHWeH, a TaKkKe HaTUdus
CyOBEKTa, KOTOPBIN 3Ty CAHKIHUIO MOXET
NPUMEHUTb. B TpeThHX, Mpolecc CUH-
Te3a JTHYECKMX W MPABOBBIX COCTABIIS-
FOIIUX COIHATBHON HOPMBI HE MOXET, 110
HauleMy DIyOOKOMYy YOEKAEHHIO, pac-
CMaTPUBATHCS B PAMKaX KOHIICTIIIUU €CTe-
CTBEHHOTO IIpaBa. JTO IPOTHBOPEUUIIO
Obl MPUHIMIIAM TYMaHHW3Ma M IPaBOBOW
OTIPEIETICHHOCTH, ITOCKOJIbKY HpHUMEHe-
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HHUE ITIPABOBBIX CAHKIMH Ha OCHOBaHUU
MHOTOBEKTOPHBIX UM MHOTOOOpa3HBIX
MOpAJIbHBIX UMIIEPATHBOB HEM30EKHO ObI
MIPUBOJIMIIO K OJHOBPEMEHHOMY TOOIIpe-
HUIO OTHUX M HAKa3aHUIO JPYTHX CYObeK-
TOB 32 COBEPILEHUE CXOKUX ETHUMN.

Cnucox HMCHOJb30BAHHON JHuTepa-
TypbI:

1. Cadonon K.b. Drtuueckue
KOZIEKCBI: TIPOOJIEMBI CO3/IaHMs U TIpHMe-
HeHus. BecTHHK mepMckoro yHuBepcu-
teta. ®unocodusi. [euxonorus. Couuo-
norust. 2013. Bemyck 1 (13). C.54-57.

2. Hazapos B.H., Menemko E.JI. Otu-
yeckoe oOpazoBanue B Poccuu (ucropust
u coBpeMeHHOCTh). Tyna: M3a-so TI'TIY
uMm. JI.H. Toncroro, 2004. 234 c.

3. I'ycetinoB  A.A., Amnpecsa PI.
Oruka. Mocksa: ['apmapuku, 1998. 234 c.

4. Korenxo JI.M. Dtnueckne IeH-
HOCTH POCCHHCKHX TIpeIIpHHIMAaTeeit
B JIIOXY SKOHOMHYECKHX W COIMAIbHBIX
pedopm obmectBa. BectHuk CaHkr-
ITetepOyprcroro YuuBepcutera. Cepust
12.2011. Beimyck 4. C. 103—-108.

5. bakmrranosckuii B.W., CoromoHOB
I0.B. Dtuka mpodeccun: Muccus, Ko-
JIEKC, MOCTYNOK: MoHorpadus. TioMeHb:
HUW npuxnangnoit stuku TiomM[HIY,
2005. 378 c.

6. MopanbHbEIl KOmekc: Mésusa —
Mopmranck. / . pea. A.M. Ilpoxopos.
Mocksa: CoBerckast  JHITUKIJIOTIEANS,
1974. Bonpmas cOBETCKas SHIUKIIOIE-
s B 30 T. 1969-1978. T. 16. C. 134.

7. Mait  P. HcToku 53K3UCTEHLHU-
QIPHOTO HANpaBJE€HHS B IICHXOJIOTHU
u ero 3HaueHue. Mocksa: Ampens [Ipecc,
Mzn-Bo OKCMO-IIpecc, 2001. 345 c.

8. JleontheB JI. DK3MCTEHLMATbHAS
ncuxonorust. URL: https:/postnauka.ru/

faq/72740
9. lonmina IM. Iudopmauiiino-
TICUXOJIOTIYHI  BIUIMBH SIK  KaTeropis

iH(opMalifHOTO IIpaBa: IIOHATTS, O3HAKH,
ocobmmBocTi mocmipkenHs. Hayka i npa-
BooxopoHa. 2017. Ne 4. C. 134-140.

10. Paxmarymmun PIO. EcrectBen-
HOE€ U IIO3UTHBHOE NPaBO KaK €IHHCTBO
MPOTUBOMONOXKHOCTEH. Mononoit  yue-
Heiit. 2013. Ne 12. C. 676-678. URL:
https://moluch.ru/archive/59/8371

11.T'ynsmxun B.H. Jlnanexruka ecte-
CTBEHHOTO ¥ IIO3UTUBHOIO IMpaBa Kak
HCTOYHUK OOIIECTBEHHO-TIPABOBOTO MPO-
rpecca. IOpuandeckue uccienoBaHus.
2013. Ne 3. C. 221-238. URL: http:/
e-notabene.ru/lr/article 559.html



IANUARIE 2019

NH®OPMAIMA Ob ABTOPE
Kyxos Cepreii BukTopoBny — KaH-
IUIAT IOPUIMYECKUX HayK, IOKTOPAHT
MesxperunonansHol AKaIeMUH ympaBiie-
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SUMMARY

Interpretational opportunities of ICJ in legal practice to interpret international
treaties through institutional instruments and realization of interpretational principles in
international law are considered in this article.

The examples of statical and dynamic interpretation; different ways of translation,
the application of travaux préparatoires are analyzed.

Key words: international treaties’ interpretation, International Court of Justice,
principles of international treaties interpretation.

POJIb MEJKJIYHAPOJIHOI'O CYJIA OOH
B MHTEPTIPETALIMY MEKJYHAPO/JIHBIX JIOTOBOPOB:
MPOBJEMBI M TEPCITEKTUBBI IOPUCIANKIIAUA MC

Ceeriana KAPBAIIKASL,
KaHU/IaT IOPUIMYECKUX HAyK, JOKTOPAHT
WHcTnTyTa MEXAYHAPOIHBIX OTHOIICHHH
Kuepckoro HanmioHaIbHOTO yHUBEpcHTETa MMeHU Tapaca [lleBueHko,
JIOLEHT Kadeapsl MpaB YeIoBeKa
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Introduction. The UNO International
Court of Justice is the main judicial organ
of the United Nations Organization (here-
inafter — UNO ICJ). Its activity is aimed
at the achievement of one of the main
UNO objectives — the promotion of inter-
national peace maintenance (article 1, item
1 of the UNO Charter) through the adoption
of decisions and advisory conclusions [6].
In addition to resolving disputes between
the states in essence the UN ICJ must
ensure the fulfillment of contractual obli-
gations by the participants of international
treaties through the interpretation of con-

tractual norms, that precede their imple-
mentation, and that contributes not only to
equal understanding of this or that stand-
ard, but also ensures conscientious fulfill-
ment of the obligations, arising from it [2].
That is why, the interpretation of interna-
tional treaties is an extremely important
aspect of their implementation within
the framework of international law, espe-
cially at regional level. In particular, article
1 of the European Convention on peace-
ful settlement of disputes of 1957 indi-
cates the responsibility of the countries to
transmit all the interstate disputes of legal



nature to the International Court of Justice,
including disputes concerning:

— interpretation of the contract;

— any question of international law;

— the existence of a fact, which, if
established, will constitute a violation.

Among a number of international
court the UNO ICJ is the universal body
to resolve disputes, connected with the use
of treaties, and most authoritative in con-
nection with international treaties interpre-
tation; its decisions are legally compulsory
(for the parties of the dispute), and the views
of scholars of authority — specialists in
international law, which often simultane-
ously are the judges — are a source of law.
No wonder, the interpretation of interna-
tional treaties became the basis for the prac-
tice of judicial precedent application by
the international judicial authorities, which
often advert to their previous decisions, as
well as the decisions of other international
bodies, when dealing with judicial cases.
The growing number of states’ explana-
tion and dispute resolution requests to
the courts, increasing role and activity
of the courts in international law interpreta-
tion, and, at the same time, the aspiration to
interpret the treaty independently (authen-
ticly) as subsequent treaties, the UNO ICJ
peacemaking misiion intensification in
the context of political expediency in par-
ticularly complex cases on international
relations disputes, are evidence of the prob-
lem of international treaties interpretation
by the UNO ICJ actualization.

The purpose of the study is to deter-
mine the role and peculiarities of the UNO
International Court of Justice in international
treaties interpretation in order to resolve
international disputes in modern condi-
tions, which is an integral part of the ques-
tion to regulate international-legal relations
between the states and international organ-
izations in support of international law
and order and security through the resolution
of international disputes and international
treaties interpretation.

To determine the methodological basis
of research, generalization of different
authors’ concepts, regarding the interpre-
tation of the contract, a universal structure
is used, equalling the structure of most
contracts. The analysis algorithm method-
ologically provided for the implementation
of successive comparative steps, concerning:

1) general provisions of interpretation;

2) interpretation means in prescribed
order and hierarchy [8].

The overall analysis allows using
the main four schools of contractual inter-
pretation practices, having different herme-
neutic aims and, accordingly, using a set
of their own ways and methods of inter-
pretation. The intent school ascertains
the intentions of the parties, the textualist
school establishes the ordinary meaning
of the words of the treaty, the teleolog-
ical approach gives effect to the object
and purpose of the treaty, and the New
Haven school determines and implements
the genuine shared expectations of the par-
ties [22]. Adherents of these schools are
among the leading scholars of international
law, at the same time, their doctrines are
additional sources of international law.

An idea is spread among the scien-
tists to single out only three approaches to
the interpretation of international treaties
or theories — textualism, theory of inten-
tions and teleological approach. Analyzing
the advantages and disadvantages of each
of them, E. Zverev indicates simple theoret-
ical basis and ease in textualism application,
and, at the same time, excessive fixation on
the standards of the written text, and the dif-
ficulty (or almost impossibility) of extratex-
tual means of interpretation use, even if they
are needed in a particular situation, what
may lead to the adoption of unlawful deci-
sions; revelation and specification of the rel-
evant standard author’s will (regarding inter-
national contracts — will of the parties, who
signed the agreement) and opportunity
(sometimes exaggerated) to use preliminary
materials, subsequent practice of an inter-
national treaty implementation etc., when
applying the theory of intentions; elucidat-
ing of the purpose with an adopted relevant
standard to gain it, and within the limits
of this purpose (which could also change
over time) determination of a standard’s
content in accordance with specific time
regulations and complexity and riskiness
of practical implementation of this norm in
the context of teleological theory. As a result,
the author proposes to apply a combination
of interpretation theories — textual, theory
of intentions and teleological theories [1].

The problem of international trea-
ties interpretation in scientific doc-
trine impresses by variability of views
and comments. Problematic questions
concerning ICJ activities on treaties’
interpretation are investigated both in
international organisations’ documents
[9] and numerous scientists: Y. Vlasov,
K. Djeffal, T. Ginsburg, I. Lukashchuk,
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O. Lukashchuk, O. Merezhko, A. Tala-
layev, H. Lauterpacht, M. Ris, G. Fitz-
maurice, L.N. Sicilianos and others.

In particular, the representatives
of Russian international law school ana-
lyze the question of the necessity to give
the right of access to the Court of some ter-
ritories, parts of a sovereign state, as a party
of the case in essence (the example of the wall
on the occupied Palestinian territory) [12]
and the proposition of corresponding amend-
ments to art. 36 of the UNO ICJ Charter;
proposal to include into the list of the parties
in the dispute of individuals, which means
the recognition of mandatory trial principle
by the states (N.N. Goncharova); the ques-
tion of the legitimacy to demand advisory
conclusions from international non-UN-or-
ganizations with the General Assembly’s
consent: regional bodies, various specialized
intergovernmental organizations, interna-
tional non-governmental organizations, hav-
ing General Consultative Status ECOSOC,
with the consent of the UNO General Meet-
ing (N.N. Chernova).

The institutional foundations
of the UNO ICJ activity are determined
in Article 92 of the UN Charter, which
states, that the UNO General Meeting
and the Security Council elect fifteen
judges. Article 9 of the ICJ Statute spec-
ifies them to represent "the main forms
of civilization and principal legal nature,
subject to the systems".

The jurisdiction of the court includes
general and adjoining powers, which outline
the range of cases, considered by the court.
Article 36 of the Court’s Statute determines
general authorities, which include resolv-
ing disputes between the states (since only
they can they can stand the trial), subject to
compulsory jurisdiction of the Court: about
the interpretation of the agreement; the ques-
tion of international law; about the presence
of the fact; about the nature and amount
of reimbursement. Article 96 of the UNO
Charter contains the opportunity to provide
advisory opinions on abstract questions
of international law at the request of any
UNO body authorized to comply with such
inquiries. Adjoining powers also include:
international agreements interpretation,
identifying and ascertaining the gaps in
existing international law. According to
paragraph 1, article 36 of the UN Charter
the ICJ deals with all the cases, that will be
sent to it by the parties, and all the questions,
specially provided for in the UN Charter or
applicable treaties and conventions [6].



IANUARIE 2019

The case handling of the ICJ is car-
ried out under strict compliance with Jus
standards Cogens, which are specified
in the Vienna Convention, 1969 [16]
on the basis of their mechanism of their
recognition and the principles of good
faith and ordinary meaning of the terms.
The terms are not clearly recognised
and applied to the obligations erga-omnes
to genocide prohibition [5].

The ICJ has influenced the devel-
opment of such a principle as the audit
of change, without which the law and jus-
tice are impossible [7] and the practices
of a contextual interpretation. For exam-
ple, it was applied to the cases concern-
ing nuclear tests in 1974 g. Nuclear Test
Case (Australia v. France) and Nuclear
Test Case (Australia v. France) (New Zea-
land v. France) [17; 18] and Request for
an Examination of the Situation in Accord-
ance with Paragraph 63 of the Court's
Judgment of 20 December 1974 in
the Nuclear Test (New Zealand v. France)
[13; 14], 2016. (Marshall Islands v. India,
Marshall Islands v. United Kingdom),
Marshall Islands v. Pakistan [19-21].

Underground nuclear explosions car-
ried out by France in the future, according
to New Zealand, also pollute the environ-
ment. The Court protects the fundamen-
tal rights of people not only in New Zea-
land but also Australia, Samoa, Solomon
Islands, Marshall Islands and the Fed-
erated States of Micronesia. The rights
of people in these territories “include
the rights of the unborn descendants".
These are rights, “which nation is obliged
to protect" [7]. Changes in circumstances
of life sometimes cause interpretative
changes, as well as the cessation and obso-
leteness of international treaties, the con-
tent of terms, the validity of the contract,
or its parts [7].

The considerations mentioned above
indicate the evolution of the rules of inter-
pretation of the Court and the commit-
ment to a dynamic principle, in particu-
lar. Today, in interpreting international
treaties, the ICJ adheres to both the static
and the dynamic principle of interpreta-
tion, when the “facts”, “treaties”, “con-
ventions”, clauses to treaties are inter-
preted evolutionary in the light of the new
circumstances of new knowledge, and not
only in respect of treaties that regulate
the observance of human rights. If in
the 70’s of the twentieth century human-
ity was less aware of the harmful effects
of nuclear testing, then, in the 90's, after

the Chornobyl disaster, cases and advi-
sory opinions were held with arguments
atanew technological level [13]. Although
in the history of the ICJ there were peri-
ods of a certain confrontation of different
approaches. However, the application
of the evolutionary principle still requires
more argumentation, and the static princi-
ple is applied to their interpretation.

ICJ uses different ways of interpret-
ing international treaties, often combining
several of them. Thus, clarifying specific
context of the above case to interpret
the expression' foundations judgments”,
grammatical and special legal methods
were applied, observing the principle
of contextual interpretation [7]. However,
the Court clearly adheres to the basic rule
for the interpretation of treaties in order
not to receive inappropriate results or to
adopt an "absurd" decision [12].

The interpretation activity of the
Court enables not only to specify
the fuzzy provisions of the treaties, but
also to determine the content of the trea-
ties and the possibility of their termina-
tion. An example of such a concretization
is the ICJ's decision in Namibia regarding
the validity of resolution 284 (1970) [11],
as two permanent members of the UN
Security Council abstained from voting,
the ICJ decided that such actions could be
considered a “for” vote, although the court
was pondering whether such an inter-
pretation was correct, since according to
Art. 27 (3) of the UN Charter 3 “Decisions
of the Security Council on all other mat-
ters shall be made by an affirmative vote
of seven members including the concur-
ring votes of the permanent members” [6].

An important role in the interpretative
work of the Court is played by the clarifica-
tion of the purpose of the contract, the nor-
mal meaning and the real and foreseeable
intentions of the travaux preparations [9]
especially in the historical context. In
the decision on the cazse Kasikili/Sedudu
Island (Botswana/Namibia) the Court
applied the Agreement of 1990 as pre-
paratory documents to find out the object
and aim of the treaty. But cartographical
materials being absent there was no official
ground to interpret the Treaty [ 10]. The most
succesful was the usage of the Treaties
(1858 and 1886) between Costa Rica
and Nicaragua — the cases Maritime Delim-
itation in the Caribbean Sea and the Pacific
Ocean (Costa Rica v. Nicaragua) and Land
Boundary in the Northern Part of Isla Por-
tillos (Costa Rica v. Nicaragua) (2 Febru-
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ary 2018), because “11 doubtful clauses”
were settled there. These clauses allowed
to determine “validity of the 1858 Treaty
and found, in its paragraph 3 (1), that
the boundary line between the two States
on the Atlantic side “begins at the extrem-
ity of Punta de Castilla at the mouth
of the San Juan de Nicaragua River, as they
both existed on the 15th of April 1858”
[15]. At the same time the Court stated
“the absence of “detailed information”,
which had been observed in the 2015 Judg-
ment, had left the geographical situation
of the area in question somewhat unclear
with regard to the configuration of the coast
of Isla Portillos” (pr. 70) and seeked to find
out “issues of territorial sovereignty which
it is expedient to examine first, because
of their possibleimplications for the mar-
itime delimitation in the Caribbean Sea”
(pr. 59). Although this method is applied
only as subsidiary because the intentions
must be defined as forseen art. 31 VCLT.
The Court works not only with the treaties’
text but official state letters as well [19-21],
their practice [13]. This practice must refer
to treaties application.

Investigating new facts caused the ter-
mination of the case concerning Sovereignty
over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge (Malay-
sia/Singapore) (Malaysia v. Singapore)
29 May 2018 [3, 4] as new documents were
found out (namely internal correspondence
of the Singapore colonial authorities in
1958, an incident report filed in 1958 by
a British naval officer and an annotated
map of naval operations from the 1960s.).
The parties terminated the trial.

The court tries to consider geograph-
ical, historical, political circumstances
of the cases. It is extremely important
while considering political matters to
eliminate any possibility to influence sit-
uation. The example of important inter-
pretational activity of the Court can be
the cases Croatia v. Serbia on the Applica-
tion of the Convention on the Prevention
and Punishment of the Crime of Genocide
[4]. The Court took into consideration
political circumstances connected with
Socialist Republic Yugoslavia split-
ting and independent Croatia creating.
The Court found out those circumstances
as the demonstration of genocide [4, pr.
62,76, 102, 187].

The case  mentioned  above
and the other cases concerning genocide
acts during the conflict between Bosnia,
Serbia and Montenegro in 1991-1995,



1999-2000 were sued by Croatia against
the republic of Yugoslavia for Conven-
tion violation on genocide crimws pre-
vention and punishment. Croatia aimed
to prove that the events in the city Vuk-
ovar were Serbian armed forces actions
in the response of its Declaration of Inde-
pendence. It was political scenario of Bel-
grad federal government. The Court stated
these facts and refused Serbian interpreta-
tion of Brioni transcript considering it to
be aimed to exterminate civil population
[4, pr. 503]. The Court interpreted Con-
vention’s article and the phrase “com-
mited with the extent to exterminate” in
particular [4, pr. 138]. Finally, the Court
stated: “in the absence of thenecessary
specifc intent which characterizes gen-
ocide, Croatia cannot beconsidered to
have engaged in “conspiracy to commit
genocide” or “directand public incitement
to commit genocide”, or in an attempt to
commitgenocide, all of which presuppose
the existence of such intent. It follows
that the alternative submissions must be
rejected” [4, pr. 517]. Political cases con-
cerning Palestine territories and Cosovo
independence were also very complicated.

At the same time the Court detailed
some notions, in particular agression
and validity of weapon usage for self
defence stipulated on UNO statute
and common international law.

Some thoughts, declarations and com-
ments of ICJ’ judges are very important
for this process. The possibility to ana-
lyse the discussion of all seps of the trial
in the court and interpretational activ-
ity of the court can be considered as
the demonstration of law creation. This
aspect of Court’s activity is the most
dynamic and unforeseen because trea-
ties interpretation often belongs to Court
composition and depends on its loyality to
certain interpretational school, scientific
views and the development of interna-
tional law in general because it can evi-
dently influence treaties interpretation by
the Court.

Conclusions. Interpretation of inter-
national treaties by the International
Court of Justice is the most authoritative
form of official interpretation. In inter-
preting contracts ICJ relied on the text
of the treaty, used the object, purpose,
subsequent practice and agreement
of the parties, using static and more evo-
lutionary principles of interpretation,
sometimes — a custom. Preparatory mate-
rials were important as well.

Applying law-enforcement practice in
the interpretation of treaties, the ICJ pro-
motes the elimination of gaps in law, pro-
motes the development of international law,
using the rules to specific circumstances,
the Court reveals, deepens and specifies
their content. Moreover, ICJ according to
the demands of the time answering time
requests demonstrates the desire for flex-
ible and effective reconciliation between
the parties of the dispute, contributes to bet-
ter of understanding and the strengthening
of the world, but we need further research
to increase its authority and the capacity to
implement the Court's rulings.
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AHHOTALUA

B cratbe paccMOTpeHBI M TPOAHATU3UPOBAHBI OCHOBHBIE TEOPETUYECKHUE OAXOBI K
HAJIOTy Ha JI00aBIICHHYIO CTOUMOCTh. PacCMOTpEHBI MMOHATHE HAJIOTa Ha JOOABICHHYIO
CTOMMOCTb, XapaKTepHbIe NMPU3HAKH, (QYHKIUH U OCOOCHHOCTH MeXaHHW3Ma aIMHUHH-
CTPHUPOBAHUS TaHHOTO Hajora. VcciienoBaHsl mpoOIeMbl IPABOBOTO PEryIUPOBAHHS HA
coBpeMeHHOM dTane. OnpeeneHbl OCHOBHBIC HampaBlieHHus pe)OpMUPOBAHHUS HAIOTa
B ycnoBusxX uHTerpanmn B EBponetickuii Coro3. PaccMoTpeH KOMITIIEKC MEpOTIPHATHH,
MIPEUIOKEHHBIX [T pEIICHUS Tpo0ieM aJMHHUCTPUPOBAHUS HaJlora Ha T00aBICHHYIO
CTOUMOCTb B YKpauHe.

KuroueBble cji0Ba: HalOru, KOCBEHHBIE HAJIOIH, aIMUHUCTPUPOBAHHE, HAJIOTOBas
CHUCTEeMa, HAJIOT Ha JJOOABIIEHHYIO CTOMMOCTB, HalloroBbIil Ko/leKC YKpauHbl.
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SUMMARY

The article reviews and analyzes the main theoretical approaches to the value added
tax. The concept of value added tax, characteristic features, functions and features of the
administration mechanism of this tax are considered. The problems of legal regulation
at the present stage are researched. The main directions of tax reform in the context of
integration into the European Union have been determined. The set of measures proposed
to solve the problems of the administration of value added tax in Ukraine is considered.

Key words: taxes, indirect taxes, administration, tax system, value added tax, Tax
Code of Ukraine.

IHocTanoBka mpodaembl. Hanor Ha
nobasnenHyro croumoctsb (nanee — HJIC)
SIBISIETCST OFOIKETOOOPA3yIOIIUM U OJTHO-
BPEMEHHO CJIO)KHBIM ¥ HPOTHBOPEYUBBIM
HaJIOTOM B HaJIOTOBO# cucteme. B Vkpa-
UHE OH 3aMEHIT HAJIOT ¢ 000pOTa U HAJIOT
C IpOJaXK, CTaB B JalbHEHIIEM Ba)KHBIM
Uit (OPMHUPOBAHUS JIOXOAHOH dYacTu
rOCYapCTBEHHOTO OOKETa U yCIOBUEM
BCTyIUIEHHMsI Hamiel cTpaHel B EBpo-

nerickuit Coros (manee — EC). Mmenno
B KoHTekcTe CornanieHust 00 acCoIHalum
[1] VYkpamHa cTaBUT LENbIO HE TOJBKO
aJanTanuilo OTEYeCTBEHHOTO 3aKOHOMa-
tenserBa 0 HJIC ¢ 3akoHOAATEILCTBOM
EC, HO Taxke 3aMMCTBOBaHHE U BHEJpe-
HHUe JTyqmmux saeMeHToB cructemsl HJIC
C TENBI0 YCTPAaHEeHHUS TOPTOBEIX OaphepoB
Mmexny Ykpaunoii u EC u coBepiueHcTBO-
BaHMS OTEYECTBEHHBIX HOpM. OjHaKo,



HECMOTpsl Ha IMOJOXKHUTENbHBIH M JUIU-
TeNbHBIN oNbIT (yHKIMoHUpoBanus HIAC
B €BPONEHCKUX CTpaHaX, €ro HpUMeHe-
HHE B YKpauHE JOCTaTOYHO IPOOJIEMHO.
Celfyac 0CTalOTCsl HEYPETYINPOBAHHBIMH
BOIIPOCHI, CBSI3aHHBIC C (DYHKLIHMOHHPO-
Banuem HJIC, a IMEHHO ¢ MEXaHU3MOM
HaA4YMCJIEHUs] M yIUIaThl HaJora, BO3Bpa-
[IEeHHEeM W3JHUIIHE YIUITAYeHHBIX CYMM
H/C mmarensnmkam u3 OI0pKeTa U TOMY
nogobHoe. B COBpEeMEHHBIX YCIIOBHSIX
pedopMupOBaHUS HAJIOTOBOIO  3aKOHO-
JlaTeNbCTBa, FapMOHU3ALUMK HAJI0roo00-
sxkenns HJIC ¢ 3akoHomarensctBoM EC
JIaHHBIM HAJIOT HYXJaeTcs B JalbHeimeM
HCCIIEJOBAaHUU M MTOUCKE HOBBIX ITyTeil 1Mo
COBEpIICHCTBOBAHUIO €r0 aJAMUHHUCTPU-

poBaHusl.
Cocrosinue uccaenosanus. OTaeian-
HBIC ACIICKTHI aZ[MI/IHI/ICTpI/IPOBaHI/ISI

HJIC umerorcs B Tpydax OTEUECTBEH-
HBIX y4eHbIX: B. Annpymenko, I bex,
C. Bepnamus, A. Bacmmmk, [I. Ter-
MaHnneBa, A. Jlanuiosa, }O. MBaHoBa,
A. Unpannkoii, A. Kusazesoi, JI. Kosa-
nenko, H. Kyuepssenko, A. Kpsico-
Baroro, W. Jlynuna, lO. Manamesnxo,
A. ManbkyTsl, T. Muxeenko, B. Ilap-
HioKka, A. CkpunHuka, A. COKOJIOBCKOH,
E. Coranuenxo, C. Opus, H. Xapuenxo,
0. IllepOuHbI U OPYTHX.

Meabo W 3agayedl CTATBM SBIS-
€TCsI HCCIIEIOBAaHNE ITOHSATHSI, IPU3HAKOB,
¢yHKIME M 0coOEHHOCTEH IPaBOBOTO
perymupoBanus HJIC B VYkpaune, ero
npoOJIEMHBIX acHEeKTOB W IyTeH coBep-
IIEHCTBOBAHUA U pedOpPMHUPOBAHUS ACH-
CTBYIOILETO 3aKOHOJaTENIbCTBA.

H3no:xxeHne OCHOBHOIO MaTepH-
ana. Ha ceromnsmHuii neHs B YKpanHe
nopsiiok  ucuucinenuss u ymiaatsl HJIC
pernamenTupyercss HamorossiM kogekcom
Vipaunsl (nanee — HKY) [2]. Cormacuo
c 1. 1.178 crarem 14 HKY «3T10 KOCBEH-
HBIH HaJIOT, KOTOPHI HAYNCIISETCS U yIUIa-
YUBaeTCS B COOTBETCTBHH C HOPMaMH
pasznena V Hacrosamero Kopekcay. U xots
3aKOHOJZATElb JIAaeT OINpEEICHUE Hajora,
OJJHAKO TaKO€ MOHATHE HE B MOIHON Mepe
pacKpbIBaeT BCIO MHOTOTPAHHOCTH [JaH-
HOTO IIJIaTeXa, ero NPU3HAKH, 0COOEHHO-
CTH U XapakTepucTuKy. bonee roro, B neii-
CTBYIOIIIEM HAJOTOBOM 3aKOHOIATEIbCTBE
HET KaK OMpe/eICHUs] KOCBEHHOTO HaJIoTa,
TaK ¥ CaMOT0 KpUTEPHs AEIEHHS HAJIOTOB
Ha IPSMBIC U KOCBEHHEIE.

Hanpumep, B Hanorosom xozexce
I'py3nn mynkTom 3 cratem 8 ompeneneH
KOCBeHHBIM Hayor kak «Hamor (HJC,

aKIU3 U JIpyrHe), KOTOPbIA yCTaHABIMBa-
ercs B BUJIE HaJI0aBKHU K 1I€HE ITOCTaBJIeH-
HBIX TOBapoOB WIH (M) MPEIOCTABISIEMBIX
YCIIYT ¥ OIUIaYMBAETCS IOTPEOUTENEM IPH
npuoOpeTeHn TOBapoOB WM (M) YCIyr
[0 LICHE, YBEIMYCHHOW HAa CYMMY 3TOTO
Hajora. O0s3aresbCTBa MO yIuare Koc-
BEHHOTO HaJIora B OIOPKET BO3JIAraroTCs
Ha TOCTABIIMKA TOBAPOB MU (W) JIHMIIO,
MPEIOCTABIIIONIEE YCIYTH, HACTOSIINM
Konmexcom uMeHyeMoe HaJoOrorarenb-
nkom» [3]. CornacHo crathe 159 Hano-
roporo kojexca PecrnyOonuku Tamkuxu-
CTaH HAJIOT Ha JI00aBJICHHYIO CTOMMOCTb
KaK KOCBEHHbIH HaJOT MOJICKHT YILUIaTe
Ha BCEX CTaJMsAX IPOU3BOJCTBA, OOpa-
IICHUSI TOBAapOB, BBINOJHEHHS paboT
U OKa3aHus yciyr [4]. B cooTBeTcTBUH CO
ctatbeit 58 Hamorosoro xonexca Pecrmy-
Onmuku ApMeHHsT HaJoOr Ha J100aBIeH-
HYIO CTOMMOCTb — 3TO TOCYAApCTBEHHBIN
HAJIOT, YIUIAYHBAacMBbIii B TOCYIapCTBEH-
HbIH Gro/keT B ycraHosineHHOM Konexkcom
HOps/IKe, pa3Mepe, CPOKax, UL OCYIIeCT-
BJICHUSI CUMTAIOIIMXCA OOBEKTOM Hajo-
TOOOJIOKEHUS CIICTIOK U (WJIM) OTepalu,
ycTaHOBIEHHBIX cTaThel 60 Konexkca [5] .

CuutaeM LenecooOpasHbIM BHECEHHE
m3MeHenuit B m. 1.178 crareu 14 HKY,
B cymectBytomniee noustue H/IC B Hano-
TOBOM 3aKOHOJATENILCTBE M H3JIOKCHHUE
€r0 B CIEIyIOLIeH peJaKkIuu: «3TO 0o01Ie-
TOCYAapCTBEHHBIN, KOCBEHHBIH HAJIOT,
KOTOpPBIH yCTaHABIMBACTCS B BHUAC Hal-
06aBKM K LieHe TOBapoB (palort, yciyr)
U yIUlauuBaeTcs MHOTpedHuTeNneM Ipu
npuoOpeTeHu: ToBapoB (pabot, yciyr)
1O LIEHE, YBEIMYEHHOH Ha CyMMY 3TOTO
HAaJIora, yIulayuBacMblii B COOTBETCTBHU
C HOpMaMu pazjena V  HACTOAIIEro
Kozexca Ha Becex CTanusix NPOU3BOJCTBA,
oOparleHHs TOBapOB, BBITIOIHEHHS PadboT
U OKa3aHHUS YCIyD».

Kak ormeuaer H. KyuepsBenko, Hau-
Gosee BaKHBIMHU CYIIHOCTHBIMH YepTaMU
HJC sBastrotest: BUI 00IeToCcynapCcTBEH-
HOTO Hajora; crienupuyeckas pa3HOBH/I-
HOCTb KOCBEHHOTO HAaJOra; Y4acTBYeT
B (DOPMUPOBAHUHY LIEHbI HA CTAIUU PEalI-
3allMH, HE 3aTparuBasi MPaKTHYEeCKH CTa-
JIMIO IIPOU3BOJICTBA, OH ABJISACTCS HAJIOTOM
Ha NOTpebJeHNe; peaJbHO YIUIaYuBaeTCs
norpedureneM, MpuodOpeTaeT TOBapHI
(pabotsl, yciayru), Torna kaxk hopmMaibHO
nepevucisiercs B OIDKET CymMMa 3TOTo
Hajora JIMLIOM, pealu3yeT TOoBap OCy-
MIECTBISACT PabOTy WIIM YCIYTy; HOCHT
YHUBEPCAIBHBIH XapakTep (OIUIa4iBaeTCst
IpH peann3anny, 000poTe, IpeaocTaBe-
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HuM Jro0oro ToBapa (paboThl, yCIyrH),
B3MMaeTCs Ha Ka)kKIOM 3Talre BHEIIHEro
WM BHYTpeHHero o0opora TOBapoB
(pabor, ycnyr) [6, c. 361].

Paznensem wmuenme H. Xapuenko
OTHOCHUTEIBHO TOTO, YTO COBEPIIEHCTBO-
BaHue neicTBytomeil cuctemer HJIC
JIOJDKHO TIPOUCXOJUTH C Y4YeTOM JeH-
CTBUTENIFHO CBOWCTBCHHBIX €My (YHK-
uit [7, c. 12]. Cauraem, uro Hanbosee
BakHbIMU pyHKmsamu H/IC, ¢ momomnisro
KOTOPBIX U NPOSBISAETCS €r0 CYTh, — 3TO
¢uckanbHas M peryaupyromas. bnaro-
napsi puckanpHor ¢ynkiuu HJIC pea-
JAM3yeTcss IIaBHOE Ha3HAYeHUE HTOro
Hayora: (opMHpOBaHHE W MOOMIHM3ALUSL
(MHAHCOBBIX  PECYpCOB  TOCYyNapCTBa.
Perymupytomas ¢yukuus HJIC peanu-
3yeTcs uepe3 CHCTeMy JIbroT u mpede-
PEHIIN, KOTOpbIE MOXKET YCTaHaBIMBATh
TOCYIapCTBO C IENBIO PEIICHUs OIpene-
JeHHBIX 3a1a4. [Ippumepom sToro sBisieTcst
HyJeBasl CTaBKa Hajora Ha JI00aBIICHHYIO
CTOMMOCTB IIPU KCIIOPTE TOBAPOB, padoT,
yeayr (1. 195.1.1. Cr. 195 HKYVY) [2].

Ocobennocte HJIC 3akmrouaetcs
TOM, YTO HAJOI YIUIAYMBAETCS IPOJAB-
1OM  (M3rOTOBUTENEM, IOCTABILHKOM)
TOBapoB, paboT, yCIyr ¢ TOW YacTH CTO-
HMOCTH, KOTOPYIO OH J100aBIIsIeT K CTO-
HMOCTH CBOMX TOBapoB (paboT, yciyr)
Ha CTaJu¥ WX pealn3alyu. 10 eCTb MBI
9T0 100aBJIEHHAs CTOMMOCTH
co3aeTcs B MPOIECcCe BCETO MPOU3BO-
CTBa M 00OpalieHns: TOBapoB, HAYNHAS CO
CTaJMU MX U3TOTOBJICHUS U 3aKaHUUBas
peanu3anyell KOHEYHOMY HOTPEeOHTEIIIO.
HAC ynnaunBaeTcs Ha KaXIOW cTaguu
NIPOM3BOJCTBA M OOpalleHHs, HUMeeT
LIMPOKYIO HAJIOTOBYIO 6a3y, IPaKTHYECKH
OXBaThIBAaCT BCE BHUJIbI TOBAPOB U YCIYT.
B 1O xe Bpems mponaBel] BKIKOYAeT
HaJIOT Ha J00aBICHHYI0 B CTOMMOCTB
TOBapOB M OKa3aHHBIX YCJIYT, HO ¥ caMm
on ymraanBaer H/IC 3a nmpnoGpereHHbIe
UM B IIpoLecce IPOM3BOACTBA TOBAPHI
(pabotel, ycmyru). Takum o6Gpazowm,
CyMMa YIUTQYeHHOTO UM Hajiora COCTaB-
JSeT pasHUIly MEXIY CyMMaMH Hajora,
MIOJTy4YSHHBIMH OT ITOKYTIaTeNeH 3a peau-
30BaHHbIC TOBAPbl M YCIYI'H, U CYMMaMH
HaJlora, YIUIAY€HHBIMH IOCTaBLIMKaM
IIpU IPUOOPETEHHH TEX TOBAPOB M YCIIYT,
KOTOpBIE HEOOXOIMMBI B IpOLIECCe IMpo-
HM3BOJICTBA OOJIaraeMbIX TOBapoB (paldor,
yeiyr). [lnarensmuk HJIC nmeet mpaso
VIUTQYEHHOTO WM
MMOCTABIINKAaM, Ha O3TOM, COOCTBEHHO,
n 6a3upyeTcs MEXaHU3M JIefiCTBIS HaJloTa

BHJINM,

Ha BBIUCT HaJlora,



IANUARIE 2019

Ha J1o0aBJIeHHYIO0 cTOoMMOCTh [9, c. 114].
VHpIMu crioBamMM, KOHEYHBIH HOTpeOu-
TeNb, OIUIAYMBasi TOBAp, IUIATHT BCIO
cymmy HJC, xoropas BblIIaunBajach
MpoJaBLAMU B TOCYIapCTBEHHBIH OrOf-
JKET B TEUCHHE BCEH IEMHU MPOIBUKEHUS
toBapa. CienoBarenbHo, cymHocTs HIC
CBOJHTCS K yIIaTe 3TOTO HaJIOTa MPOJIaB-
IIOM TOBapoB, paboT, yCIyT MO TOH CTO-
HMOCTH, 9TO H00aBIsIeTCS K CTOMMOCTH
MPHOOPETEHHBIX MaTepPHajioB W YCIYT.
B 3TOM M mposIBIsE€TCS CIOXHBIA Mexa-
HU3M Hauucnenus u yrmiarel HJC, mpo-
OJIeMHBbIE acNeKThl ero aIMUHUCTPUPOBA-
HUsL, OIOIUKETHOTO BO3MEIUEHMS U Jae
MONBITKY MUHUMHM3AIMU ¥ YKIOHEHHUS OT
YILIaThl HAJIOTOIJIATEIbIIMKAMH.

Kak cnpaBexnuBo ormeuaer A. bec-
KpOBHBIH, cpenu Beex HasoroB HJIC sBis-
eTCs TUAEPOM 10 KOJTMUECTBY H3MEHEHUH,
KOTOpBIE BHOCSATCSI B 3aKOHOJATEIILHBIC
aKTBI, OTIPEIEIIIONINE TOPIJOK €0 TpH-
menenust [10, c. 560]. Wmenno uepes
MHOTOYHMCIICHHbIE M3MCHEHUS B 3aKO-
HOZIATeJIbCTBE U INPOOJIEMHBIE ACIIEKTHI
agmuHuctpupoBanuss HJC wmHoro yue-
HBIX M HPAKTHUKOB IbITAaeTcsi 00O0CHO-
BaTh LEJIECOOOPa3HOCTh OTMEHBI HAJOra
WM €r0 3aMEHbl JAPYTMMH KOCBEHHBIMH
Hanoramu. B uactHocty, B. Kopx cun-
TAeT, 4TO CJIEyeT OTKa3aThCsi BOOOIE OT
HJIC, mockonbKy OH BBICTYNIAeT «HCTOU-
HUKOM HAaKOIUICHHWS  KOPPYHIIMOHHBIX
CPEZIICTB B YCIOBHSX IPEHMYIIECTBEHHO
TOPTOBO-TIEPETIPOIABAEMOTO  XO3SIHCTBO-
BaHUS» M «JIaeT BO3MOXKHOCTb IIPaBsi-
1€l JIUTE UCIIONB30BaTh 3TOT HAJIOT KaK
OIIpE/ICNICHHBIII aMOPTU3aTOp OOKETa
[11, c. 19]. Onnako, mo Hamemy MHe-
HUIO, JUIsI YKpPauHbI 3TO HEMpHEeMJIEMBbIi
hiar, BeAb BBEJCHHE U aJMUHHCTPHPO-
Banne HJIC sBisieTcss omHOl u3 00s13a-
TEJIBHBIX HpeArnocsuiok wieHcTBa B EC,
3aMETHO BIMSET Ha CTPaHbI, CTPEMSIIH-
€csl K TAKOMY WICHCTBY, U CIIOCOOCTBYET
MOJJIEPKAHUIO ATOTO Haylora B APYTHX
rocyaapcTeax. Y4eHslii B. AHapymieHko,
cpaBHuBas kauectBa HJIC, ormeuaer,
YTO Ha OOIIEroCyIapCTBEHHOM YpPOBHE
Oonee mpueMIIEMBIM SBISETCS HAJOT
C PO3HHYHOIO TOBapooOOpoTa, a He
HAC [12, c. 167]. 3amena HAC npyrum
HanoroM, no Muennio E. CoTHHYEHKO, —
TaKOW IIar OJHO3HAYHO MOXXHO CUHTATh
perpeccoM HaloroBoil cuctemsl. Bens
pa3paboTka ¥ BHEIpEHUE HOBOTO HAJora
TpeOyeT BpEMEHH U CPEACTB, IICHXOJIOTH-
YeCKH HaJOTOIUIATEIbIINKN HETaTHBHO
BOCIIPUHUMAIOT JIFOOOI HOBBIM HaJor, a

BBEJICHUE HOBOI'O Hajora HE YCTPAHUT
po0ieM, CyLIeCTBYIOIIUX B chepe aaMu-
HuctpupoBanus [13, c. 57]. B konrekcte
U3JI0’KEHHOTO COIVIACHBI C YUEHBIM B TOM,
YTO JIy4llleé COBEpIICHCTBOBATh CyIlle-
CTBYIOII[M€ HAJIOTH, Y€M BBOIUTH HOBEIE.

Ham MMIIOHUPYET MHEHHE
H. XapueHko OTHOCHUTENBHO TOTO, YTO
JUIS  OCTIDKEHUST OOINBIIEr0 SKOHOMH-
geckoro d¢dexra Bo B3bickannu HJIC
HEOOXOIMMBI COBPEMEHHBIE JIEHCTBUS 110
UCIIPABIICHUIO BBISBICHHBIX HEJOCTATKOB
B MEXaHM3ME HAYMCJICHUS M B3UMAaHHA
Hanmora Ha npaktuke. Ilpu paspaborke
mo0BIX M3MEHEHWH B NpaBWiIaX B3UMa-
nus HJIC crnexyet yuyuThIBaTh HAJIOTOBYIO
rapMOHM3AIUIO, TOOUBATHCS (PUCKATBHOM
[PUBJICKATEIILHOCTH JIsl MHOCTPAHHBIX
WHBECTUIMHA. OTO TMO3BOJIUT HCIIOJb-
3oBath H/IC B kadecTBe JEHCTBEHHOTO
pelyara TOBBIIEHHUS S(PEKTHBHOCTH
MIPOM3BOJICTBA, YTOOBI B TIOJIHOH Mepe
BemmonHATe HJIC cBoe skoHOMHYECKOe
Ha3zHaueHue [7, c. 12].

TakuMH  COBPEMEHHBIMU  IIaramMu
pedopMuUpOBaHUSA M MCHPABICHUS BbISB-
JICHHBIX HEIOCTaTKOB B  MEXaHH3Me
HA4MCIICHUs ¥ B3UMAHHUS HAJIOTa Ha MpaK-
THKE MOT'YT CTaTh CJIeIyIolue maru. Tax,
B. [TapHIOK yTBEpIKAAET, YTO HEOOXOIMMO
MOBBIMIATh cTaHmapTHyio craBky HJIC,
YUNTHIBAsl OIBIT INPOMBIIUIEHHO DPAa3BH-
TBIX CTpaH, 10 ypoBHs 25% (kax y JlaHun,
HopBernn), dYTO yCHINT MOTHBAIHIO
K IKCIIOPTY W CO3IacT JOTIOJHHUTEIbHBIE
Gapbepsl U1l HIMIIOPTA, a, CJIE10BaTeIIBHO,
OyzieT crocoOCTBOBaTh Pa3BUTUIO OTede-
CcTBeHHOro npousBozactsa [14, c. 15]. Ha
Hall B3IV, YKAa3aHHOE IPEIJIOKEHHUE
SIBJIAETCSA JIOCTATOYHO JMCKYCCHOHHBIM,
BeIb MOXET IPUBECTH K OOpaTHOMY
3hPeKTy U YCHUICHHIO YKIOHEHUS OT
nanoroobnoxkenus H/C. bonee nenecoo-
Opa3HBIM Ha CETOAHS SBIIETCSI HEOOXOaH-
MOCTb U3MeHeHHs pa3Mepos ctaBok HIIC
B CTOPOHY YMEHbIIeHHs Wi auddepen-
[UaNnH, a UMEHHO: HEOOXOANMO HCIIOIb-
30BaTh 3aHWKEHHbIE CTABKH 1JIsl TOBAPOB,
KOTOpBIE BKJIIOYEHBl JI0 MHHUMAJIBHOM
MOTPEOUTENBCKON KOP3UHBI M TOBapoOB
[epBOil HEOOXOAMMOCTH, M 3aBbILICH-
HblE — JJIs OpeaMeToB pockouu. Takue
U3MEHEHHs  MOTYT  CHOCOOCTBOBATH
CO3JaHMIO YCIOBHM Uil yBEIWYEHUS
MOCTYIUICHU B OIOMKET, 00ecreueHuro
CIPaBEeUINBOCTH B HAJIOTOOOIOKEHHUH,
a Takke (QUHAHCOBOH CTAaOMIBLHOCTH.
Hanpumep, B I'py3nn ycTaHOBIIEHA CTaBKa
HJIC B pazmepe 18% cymmsl Hastoroota-

raeMoro o0OpoTa WJIM HMIOpTa TOBapa
[3, ct. 169]; B PecnyOnuke Apmenus —
20%, 16,67% u 0% [4, ct. 63]; B benopyc-
cun — 0%, 10%, 20%, 25% [15, ct. 102].

B cootBerctBuM ¢ JlupekTuBOi
Cogera EC 2006/112 / EC o coBmecT-
HOH CHCTEMe Hajora Ha J00aBICHHYIO
ctouMocth [16] B Hacrosiee BpeMst
Bo Bcex cTtpanax EC peiictByer oOmiee
npaswio no HJC, mo xoropoMmy cTaH-
nmaptaast craBka HJIC nomxnaa cocras-
11Th He MeHee 15%. B cooTrBeTcTBHHU CO
cT. 98 ykazaHHOH JIMpeKTHBBI rocynap-
CTBA-WICHBI MOTYT NPHUMEHATH OAHY HJIH
JIBE TIOHW)KEHHbIE CTaBKU. [1pu 3TOM CHU-
JKCHHbIE CTABKU HPHUMEHSIOTCA TOJIBKO
K ITOCTaBKE TOBAPOB MJIM YCIIYT IO KaTero-
pusiM, onpeneneHHbM B [Ipunoxenun 111
JupextuBel EC 2006/112/EC. BonpumH-
cTBO TocymapcTB — wieHoB EC Bocmomns-
30BAJINCh PEKOMEHMAIMSIMH HACTOSIIEH
JupexTuBsl 1o pazmepy u auddepeHnn-
aruu ctaBok HJ[C. Ha takwue ke mosoxe-
HuA o B3bickaHuu HJIC opueHTHpYyIOTCS
U CTpaHbl — KaHIHUJAThl HA BCTYIUICHHE
B €BpOIICHCKOEe COOOIIECTBO. YUHTHIBAs
BBIIICH3JIOKEHHOE, CUMTAEM, YTO HauOo-
Jiee IpHeMIIeMbIi BapuaHT TpaHcdopma-
i cucremsl HIIC B Ykpaune — 310 and-
(hepeHIMAINS €0 CTABOK C MOCTEHEHHBIM
YMEHBIIEHHEM CTAaHAApPTHOH  CTaBKU.
YcranoBnenue nproTHeIX ctaBok HJIC
(5-10%) HEobxommmoO OCYIIECTBHTH Ha
OTIepaINH TI0 TIOCTaBKE TOBApOB (YCIIyT)
MepBOo HEOOXOOMMOCTH, O0O0S3aTeNTbHBII
nepedyeHb KOTOPBIX omnpeneneH Jupexru-
Boii Cosera EC 2006/112 / EC.

Kax CIIPaBeUINBO OTMe4aeT
H. ®wmnnosa, kpome craBok HJC,
NOTPeOyIOT TapMOHM3ALMYU  TIPHUHIIMUIIEI,
(hOpMBI 1 MEXaHU3MBI ATOTO HAJIOTA B KOH-
tekcre ucnonb3oBanus HJAC kak ¢puHaH-
COBOTO HMHCTPYMEHTa DPa3BUTHS MEXIY-
HApOJIHBIX TOPrOBBIX OTHOHICHHH. Tak,
Hanoroobnoxeane HJIC ocHoBbIBaeTCst
Ha JIBYyX TpyIIax INPHHIUIIOB: CHCTEM-
HbIX (3((eKTUBHOCTb, OOBEKTHBHOCTD,
HEHTpaIbHOCTh, OOOCHOBAaHHOCTbH, IPO-
CTOTa, TMOKOCTh) M ONpPEEIECHHs IOpPUC-
JUKLIUH («CTpaHa Ha3HAYCHUS U «CTPaHa
npoucxoxaeHusn») [17, c. 6].

CocpenorounBasi BHUMaHHE Ha I110JI0-
skutenbHbix yeprax HJIC, A. Beckpos-
Helid BeImensier cuepyroumwe: HIAC cru-
MYJUPYET SKCIOPT, IOCKONBKY SIBISETCS
BHYTPEHHHIM HAJIOTOM, H 000POTHI ITO IKC-
MopTy 00J7araroTcsi MO HYJIEBOW CTaBKE;
obecrieunBaeT CTaOMIEHOCTh HAJIOTOBBIX
MOCTYIUIEHNH B OIOIDKET; JOCTaTOYHO



yz[06eH B ONPEACIICHUU HAJIOTOBBIX 00s1-
3aTCJIbCTB; CTUMYIHPYET Ppa3BUTHUE IIPO-

W3BOJICTBA,  CHCPXKMBAaeT  HMHQIALMIO
B Clly4ae NPUMEHEHHUsS BBICOKUX CTaBOK
[10, c. 563]. 1O. IllepOuna u A. Maub-
KyTa K npeumyiectsam HC no6asnsior
eIle TakWe, Kak: OTCYTCTBHE IBOHHOTIO
HQJIOTOOONIOXKEHUS M KyMYJISITUBHOTO
addexra; peryaupyer pasmep 3apIuiaThl
U IIeH, JTaeT BO3MOXXHOCTH C/EP)KHBAThH
HEONPABIAHHBIH POCT IEH, PaBEHCTBO
YCIIOBHH IO yIuIaTe KaK MPOU3BOAUTENAM,
TaK U MPOJABLAM; IOCTYIIEHUS CPEACTB
B Oromxer rocynapcrsa [18, c. 76].

B T0 xe Bpems, kak otmeyaeT A. Uinb-
HHILIKast, MEXaHU3M aJMUHHUCTPUPOBAHHS
HJIC umeet psig mpoOIEeMHBIX aCIEKTOB,
K KOTOPBIM OTHOCSTCS: HECTaOMIBHOCTD
HAJIOTOBOTO 3aKOHOJATENILCTBA, 1O CpPO-
KaM BHECEHHUS I3MECHEHU, Hu3Kast 2 pex-
TUBHOCTh METOAWKH MPOTHO3UPOBAHUS
MOCTYIUIEHNsI W BO3MEIIEHHs HAaJora,
HapylIeHHe TPHHIWIA HEUTPaIbHOCTH,
HEraTHBHOE BOCIIPUATHE HAJIOTa ero Iula-
TENBIIUKAMH, CJIOXKHOCTb MEXaHH3Ma
anmunauctpuposanus HJIC [19, c. 256].
A. beckpoBubiii k Henocratkam HJIC
OTHOCHT TaKXe: CIIOKHBI MeXaHU3M
HAYMCIICHUS U YIUIaThl (HaIU4ue BpEeMEH-
HOTO pa3pbIBa, MOCKOJIBKY yILIaTe B OI0f-
JKeT MOAJIKHUT PAa3HUIA MEXIY YIUIaToi
HaJIoTa B IICHE NPHOOPETEHHBIX Marepu-
AIBHBIX PECYpPCOB M BO3MEIIEHHEM DTOM
CYMMBI TIOCIIE peaf3alyy MPOXyKIINH);
perpeccusHoe BiausHue HJIC Ha Mmano-
obecrieueHHbIe cI0M HaceleHus (00b-
€KTOM HaJIOTOOOJIOKEHUS SIBISIETCSL HE
JIOXOJI WJIK NPUOBLIB, a pa3Mep PacxoioB
JUISL KaXK/I0TO KOHKPETHOTO HOTpeOHTeNst
TOBapa, paboT WM YCIYT, IO3TOMY 3TOT
HaJIOT B COLIMAJILHOM CMBICIIE CYUTAETCS
HECITIPaBE/JIUBBIM) HETaTUBHO BIHSET Ha
BBICOKOCTICI[ATIM3UPOBAHHEIE U HAyKO-
€MKHE TIPOM3BOJICTBA; CYIIECTBYET BO3-
MOXXHOCTbH YKJIOHEHHS B YCIIOBHSIX HECO-
BEPHIEHHOTO  OyXraJjTepcKoro  ydera
[10, c. 563].

[To muenuto JI. Kopanenxo u T. Muxe-
€HKO, NEepPCIEKTUBHBIM IIaroM B pedop-
MHPOBAHHM CHUCTEMbl aJMUHHUCTPHPO-
Banus HJIC mnpexacraBisieTcs pa3BUTHE
9JIEKTPOHHOTO KOHTPOJsL 3a 000pOTOM
HJIC nyteM mnpuBiedeHUs MaKCHMallb-
HOTO KOJHMYECTBA HAJIOTOILIATEIbIIHKOB
K TPEICTaBICHUIO HAJIOTOBOW OTYETHO-
CTH W PEeCTPOB HAJOTOBHIX HAKJIATHBIX.
YcusneHnue aBTOMaTH3HPOBAHHOTO PeXXUMa
MIPEACTaBICHNSI OTUYETHHIX (JOpM U HaJOo-
TOBBIX JIOKYMEHTOB ITO3BOJINT YMEHBIIUTH

KOJIMYECTBO MPOBEPOK U COKPAIIECHHE HX
CPOKOB JuIsl JIOOPOCOBECTHBIX HAJIOTO-
iatenbIMKoB. Kak orMedaror yueHsle,
3¢ GEeKTUBHBIM TaKKe OyJeT: MpoBeIcHHE
MOCTOSIHHOTO MOHUTOPHHIA PacxoloB Ha
apmunauctpuposanue H/IC kak Ha ypoBHE
NpEeINpUATHS, TaK U Ha YPOBHE OpPraHOB
JDC; ocymecTBIeHHE TEPHOANICCKOM
ouenku BmustHA HJIC Ha Quuancoo-
XO3SHCTBEHHYIO IESTEIBHOCTD MPEAIIpH-
SATHSI C TIOMOIIBIO0 YKOHOMHKO-MaTeMaTH-
YeCKUX METOJOB M Mojeneil; pazpaborka
pPErpecCHOHHBIX ~ Mozeneil  B3auMoc-
BS3U cocTaBisomux mexanusma HJIC
U (MHAHCOBBIX MOKa3aTesed JAesTeNIbHO-
CTU NPEANPUSITHH, BXOAAIINX B IPYIIIbI
aHaJIM3a JMKBUIHOCTH, PEHTA0CIBHOCTH,
000paYrBacMOCTH U CTPYKTYpHI Karlu-
tana [20, c. 300].

Bce 3Ti maru B coBOKynmHOCTH OyayT
CIOCOOCTBOBAaTh  COBEPIICHCTBOBAHHIO
npasoBoro perynupoBanus HJIC, ero
pepOpMHUpPOBaHIIO, aJaNnTallid U TapMo-
Hu3auu ¢ Hopmamu EC.

BriBoabl.

1. C SKOHOMHYECKOW TOYKH 3pEHUs
HJIC sBisercs IOCTaTOYHO CIIOXKHBIM
HaJIOTOM,  IIOCKOJIbKY  JEHCTBYIOIIMM
HaJIOTOBBIM 3aKOHOJATEIECTBOM YKPaUHBI
IpeIyCMOTPeH O4eHb OoJbILIO mepe-
4YeHb OOBEKTOB HAJIOTOOOJIOKEHHS, KOTO-
pBIii OXBATBHIBACT IMUPOKYIO 0a3y W pac-
MPOCTPAHSIETCsl Ha MPEAMETHI IIMPOKOTO
notpedenns. OxHaKo, HECMOTpS Ha OTIpe-
NIETICHHYIO CJIOKHOCTh B aJMHUHHUCTPHPO-
BaHUM, Ha IPOOJIEMbl C BO3MEILEHUEM, A
Takke yKJIOHEeHueM ot ero yruiarsl, HIC
SBJISETCS. BaXKHEHIIUM OroIKeToo0pasy-
IOIUM HajioroM B Ykpause. IMmeHHo mos-
TOMY KJIFOYEBBIM HaIIpaBJICHHEM (QUCKaIb-
HOI HOJNHMTHKU JIOJDKHO CTaTh peIeHHE
MMEIOIINXCS IPABOBBIX MPOOJIEM B YaCTH
B3umanus HJ[C.

2. Ipwmsmakamu HJIC, xoTopbIe
OTIPEIIETISIIOT €T0 XapaKTePUCTUKH, €CTh
ClIe T IOIIHE: 00IIIerocy1apcTBeHHBIH,
00s13aTeIbHbIN, 0€3B03ME3IHBIH U 0€39K-
BUBAJICHTHBIH, KOCBEHHBIH HAJOT, BKIIIO-
YyaeMblii B IIeHy TOBapa; OH SBISETCS
HaJIOrOM Ha MOTpeOIeHne; PeasibHO yIlla-
4yuBaeTCcsd NOTpeOHTENeM, KOTOPBIA NpH-
obperaer ToBapbl (paboThl, yCIyru), HO
(dhopMaJbHO TeEpeuucisieTcss B OIOKET
JIMIIOM, KOTOPBIH peanusyeT ToBap (oCy-
MIECTBIISICT paboTy WM YCIyTy); HOCHUT
YHHBEPCATBHBIN XapakTep (OTUTaunBaeTCst
IIpU peann3alyn, 000poTe, IpeocTaBIIe-
HUM Jro0oro Tosapa (paboTbl, yCIyrn);
MOJJIKUT yIUIaTe Ha BCEX CTAIHAX IPO-
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H3BOJICTBA, OOpAIEHNs TOBAPOB, BBIIIOI-
HEeHUs paboT U OKa3aHUs yCIyT.

3. @yskuusmun HJIC  sBasrores:
(buckanbHasi, perymupyomas, KoTtopas
B CBOIO O4Yepelb BKIIIOYAET CTHUMYIHUPY-
IOIIYI0 U ACCTHUMYIUPYIOLIYIO MoAdyHK-
LIUH, KOHTPOJIbHAS U PACTIPE/ICIIUTEIIbHAS.
Cpenu HIX Hanbosee BaXHBIMHU, C TIOMO-
OIpI0 KOTOPBIX W TPOSIBIIAETCS OCOOCH-
Hocte HJIC, sABnstorcs  QuckanbHas
" perymupytomas ¢yHKOuH. braromaps
¢uckanpaoit pynkumn HIAC, peanmsy-
eTcs INIaBHOE Ha3HA4YeHHE HTOr0 HaJora:
(dopmupoBaHue U MoOHIU3aNUs (UHAH-
COBBIX PeCypcoB rocynapcrsa. Perynupy-
romfas Gpyukuus HIAC 3akirogaercst B BO3-
JEHCTBUM Ha 1IEHOOOPAa30BaHME, a TaKKe
Ha IPOLECC pAaCIpeneNeHus J0XOI0B,
HaKOIUICHWI M HMHBeCTHLUH, 3ddeKxTns-
HOCTH TIPOU3BOJICTBA U TOMY MOZOOHOE.

3. CunraeMm wnenecooOpasHbIM BHe-
ceHne m3MeHeHuit B m. 1.178 craten 14
HKY B cymecrByromee nonstue HIC
B HaJIOTOBOM 3aKOHOZATENIbCTBE M H3JIO-
KEHHE €ero B CIEAYIOUIeH pelaKiuu:
«3TO  OOIIErocyJapcTBEHHbIH, KOCBEH-
HBI HaJoI, KOTOPBIA YyCTaHaBIMBAETCS
B BHJC HaJ0aBKH K LieHe TOBapoB (pabor,
yCIyr) W yIUIauuBaeTcsi MOTpeOuTesem
mpu  npuoOpereHuH TOBapoB  (paboT,
yCIIyT) 1O LIeHe, YBEIUYCHHOH Ha CYMMY
9TOTO HAJIOTa, YIJIaYUBa€MOTO B COOTBET-
CTBUM C HOPMaMu pasjeina V HaCTOAIIEro
Konekca Ha Bcex cTaausx MpOU3BOICTBA,
oOpalieHHs TOBapoOB, BBIIOIHEHHS padboT
1 OKa3aHHs YCIyI».

4. TIpoOieMHBIMH acHeKTaMH aJMH-
nuctpupoBanusi HIC B Vkpaune ocra-
IOTCA: CJIOXKHBIH MEXaHM3M Ha4UCIICHUS
U YIUIaThl; HECOBEPIICHCTBO HAJOTOBOTO
3aKOHOJATEIbCTBA M OyXIajTepckoro
yueTa; Hu3Kast 3QPEKTUBHOCTh METOTUKU
MIPOTHO3UPOBAHHUS TOCTYIJICHHS M BO3ME-
IICHUS HaJIoTa.

5. IlyTaMu cOBepIIEHCTBOBAHUS TIpa-
BoBoro perynmuposanus HJIC B Vkpaune
SBIIIIOTCS: JTAIbHEHINIee COBEpIICHCTBOBA-
Hue 3akoHozaresbctsa B cepe HIIC u ero
amanTaius K TpeboBanmsiM EC; ormeHa
HeaddexrupHbix JbroT mo HJC u mocre-
NEHHBI TIepeXo] OT HAaJOrOBBIX JIBIOT
K CHCTeM€ LIeJIeBbIX OIOJUKETHBIX JIOTALH,
HanpaBIeHHbIX Ha IOICPXKKY HauMeHee
3aIMIIEHHBIX CIOCB HACEJICHHS M HA Pa3BHU-
THE TPUOPUTETHBIX OTpacieil SKOHOMHKH;
CHIDKEHHE 0a30BOH CTaBKH M BHEIPEHHUE
mapdepenpoannbix ctaBok HIC; obe-
CIICYCHHE CBOCBPEMEHHOTO BO3MEILCHUS
HJC u co3nanne ycioBuii 1u1s HEOMyIIe-
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HHSl HOBBIX JIOJIIOB; COBEPILECHCTBOBAHUE
CHCTEMBI JIEKTPOHHOIO aJIMUHUCTPUPOBA-
Hust H/IC u mponenypsl OCTaHOBKH perH-
CTpallMi HaJIOTOBBIX HAKJIAJIHBIX W pac-
YETOB KOPPEKTUPOBKU K HUM; YIPOILECHUE
(dopM  OTHETHOCTH;  IpPEAYNPEKACHUEC
3noynorpeonenuii mpu B3umanun HJIC
COINIIaCOBAaHHBIMH HeﬁCTBHHMH YIIOJTHOMO-
YCHHBIX OPraHOB HMCTIOJTHUTEIHEHON BJIaCTH,
Ha KOTOPBIC BO3JIOKECHBI (I)YHKHI/II/I aJIMHHHN-
crpupoBanus HJIC.
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SUMMARY

The innovative methods of training lawyers in the higher educational establishments of Ukraine on the basis of the Educational and
scientific Institute of law and social technologies of ChNTU have been revealed in the article The specific peculiarities, the essence
of methods of innovative training in the interactive educational environment of the higher educational establishment of Ukraine have
been defined. It has been proved that the innovative methods of training lawyers directed at forming special students’ skills promote
applying knowledge and skills in practice

Key words: innovation, interactive methods of teaching, role-playing, case method, cinquian, brainstorming, PRES-formula,
jigsaw, legal clinic.

HCITIOJb30BAHUE UHHOBAIIMOHHBIX METO/J0OB B TIPO®ECCHOHAJIBHOM MMOJATOTOBKE
IOPUCTOB B BbICHINX YUEBHBIX 3ABEJEHUAX YKPANHBI

Enena KO3UHEIL,
KaHJUJaT UCTOPUYECKUX HAyK, TOLCHT,
3aBeyroIMi Kadeapoil TEOPUH 1 UCTOPUH TOCYIapCTBa U paBa, KOHCTUTYIIMOHHOI'O TIpaBa
UepHNTOBCKOTO HAIIMOHAIBHOTO TEXHOJIOTHIECKOTO YHUBEPCUTETA

Anxenuka TOJIKAY,
CTapLIMi IIpenojaBareilb
kadeapbl TEOPHH U UCTOPUH TOCYIapCTBa U NpaBa, KOHCTUTYIIMOHHOTI'O TIpaBa
YepHUroBCKOro HallMOHAJIIBHOIO TEXHOJIOIMYECKOIO YHUBEPCUTETA

Hpnna KO3UHEL,
CTapLIMH IIpernosaBareib
Kageapsl rpakIaHCKOT0, XO3IHCTBEHHOT'O TIpaBa U MpoLecca
YepHUTOBCKOTO HAIIMOHATBHOTO TEXHOJIOTHYECKOTO YHUBEPCUTETA

AHHOTALIUA

B crarbe OCBelIeHB! HHHOBAaIHOHHBIE METOABI IOATOTOBKH IOPHCTOB B By3ax YKpauHBI Ha 0a3e y4eOHO-HAydYHOIO MHCTUTYTa
npaBa U conuanbHbIx TexHonoruit YHTY. OnpeneneHsl xapakTepHble 0COOEHHOCTH, CelU(prKa METOJ0OB MHHOBALIOHHOTO 00yUeH s
B MHTEPAKTHBHOI 00pa30BaTeNbHON cpesie By30B YKpauHsl. Jloka3aHO, YTO HHHOBALIMOHHBIE METOBI MOITOTOBKH IOPUCTOB, HAallpaB-
JIeHHbIC Ha (OPMHUPOBAHHUE Y CTYICHTOB CIEIHAIBHBIX HABBIKOB, CIIOCOOCTBYIOT IPHIMEHEHHIO 3HAHUN U YMEHHUH Ha IPAKTUKE.

KiioueBble c/10Ba: MHHOBAlUs, UHTEPAKTUBHBIE METOABI OOy4YEHMs, pOJIeBas Mrpa, Kelc-MeTOll, CUHKBEHH, OpeHHCTOPMHUHT,
PRES-dopmymna, axxypHas muia, opuandecKkas KIHHIKA.

The wurgency of the research.

training in accordance with the European  the main one in the higher educational

The dynamic changes related to updat-
ing the content and forms of professional
training of future lawyers, searching new
perspective models of their professional

requirements and professional standards are
taking place in the system of higher legal
science and education in Ukraine. The lec-
ture and seminar form of education remains

establishment, but in our opinion, it needs

radical changes and improvements.
Students' training in legal higher edu-

cational institutions should be based on
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a social order and maximally directed to
the future professional needs of the law-
yer, form a high level of professional
and general culture, professional com-
petence, which will allow maintaining
high professionalism in any field of legal
activity at the level of growing demands
of the society, professional corporation,
consumers of professional legal services.

The urgent task is to find innovative
forms and methods of training lawyers:
from the development and introduction
of new perspective disciplines in the cur-
ricula to implementing innovative meth-
ods of teaching law sciences.

The purpose of the research is to
define the concept and to emphasize the sig-
nificance of innovative methods, to describe
the most effective methods of lawyers train-
ing at the Educational and Scientific Institute
of Law and Social Technologies of ChNTU.

In accordance with the goal we out-
lined the following tasks: characterize
the most effective innovative methods
of teaching professional and other human-
itarian disciplines for lawyers; to give
recommendations on the implementation
of innovative methods in the preparation
of lawyers.

Analysis of the recent research
and publications. The problems of inno-
vative methods in the professional train-
ing of lawyers in the higher educational
institutions are studied by such scien-
tists as N.V. Artykutsa, Yu.V. Bystrov,
V.M. Vakulenko, O.M. Kotykova,
V.G. Chuzhikova and others.

Presenting the main material.
The Law of Ukraine “On Higher Educa-
tion” foresees “ensuring the organic com-
bination of educational, scientific and inno-
vative activity in the educational process”
among the main tasks of the higher educa-
tional establishments [1].

The innovative forms of teaching
disciplines deserve special attention,
primarily because they are not directed
at the reproductive thinking of students,
but at the development of creative activity
and research initiative of future lawyers.
They set the foundation for further under-
standing and development of legal knowl-
edge, the successful use of the acquired
knowledge in practice.

In the history of teaching legal disci-
plines, several dozens of teaching meth-
ods are known which arose in accordance
with the needs of the society to develop
jurisprudence and were determined by its

character and the level of development
at one time or another.

The experience of teaching with
the help of innovative methods is real-
ized not only in the process of teaching
the academic disciplines at the university,
but in offering methodological advice for
conducting lessons in “Jurisprudence” in
comprehensive schools in Chernihiv [2].

Within the framework of this arti-
cle, we will consider the most effective
methods of teaching legal disciplines for
lawyers from the standpoint of their nov-
elty, efficiency, and appropriateness in
the modern conditions.

Business (role-playing) game is one
of the most popular kinds of work among
the students, because it is built on crea-
tivity, adversity, teamwork. But the effec-
tiveness of this method is determined by
the quality of the preliminary training
of the teacher and students and accord-
ingly it requires great efforts.

The main purpose of any busi-
ness game is to create a situation that is
as close as possible to the real one, in
which the student-lawyer must perform
the necessary professional actions, cor-
rectly apply the acquired knowledge,
identify the skills of working with clients,
colleagues, as well as the ability to work
with normative documents [3, p. 378].

The script is usually prepared by
the teacher himself, but under certain con-
ditions can be developed by a student or
several students (for example, it may be
a special project).

The main components of the preparation
and organization of the game: the creation
of a fantasy (a specific life situation or close
to it); processing the plot; work with norma-
tive documents; distribution of roles; draw-
ing up of documents, for example, a claim
or other application; collection of materials
of the court case; verification of the imple-
mentation of laws; the actions of the partici-
pants of the game; analysis and summarizing.

Role games allow you to recreate
and simulate the professional activities
of the lawyer and communicate in it, they
activate and intensify educational activi-
ties and communication, strongly stimu-
late learning activities, allow themselves
to be tested in different types of role
behavior [4]. This method is appropriate
to use in teaching many professional dis-
ciplines. On the basis of our institute, this
method is used in teaching the Constitu-
tional Law of Ukraine, Criminal proce-
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dural law. Consequently, practice shows
that the business game increases moti-
vation of students to study, allows using
the acquired professional knowledge in
the performance of various roles.

The next innovative method, which
we would like to draw attention to — is
a method of specific situations (ISS), or
a case-method.

The method of situational education
arose in 1870 at Harvard Law School,
thanks to Professor H.K. Langdell. Using
and developing the method of Socrates,
he introduced the work with the original
sources of litigation, appeals and other
jurisprudence  documents into prac-
tice. Students were faced with problems
and different options for their solution.
The experience gradually found support
in other law schools [5, p. 74].

In 1919, Volas Donam, a former
banker, using his practical experience in
the field of law and business, invited lec-
turers to reconsider the lecture approach
to “collecting cases” and working with
them. At the beginning of the twentieth
century (1921) the first textbook on writ-
ing situational exercises was published.
After some time, in 1925, the first collec-
tions of cases were published in the reports
of Harvard University [6].

The basis of the method is the principle
of precedent, or case, which exists in Anglo-
Saxon law and serves as a weighty criterion
for deciding in a lawsuit in the absence
of various types of codes [7, p. 9].

The value of this method, introduced
in the curriculum first by the Harvard Law
School, and later by the Harvard School
of Business, lies in its applied orientation
when the student learns to make profes-
sional decisions in the university classroom.

In Ukraine, the named method began
to be widely implemented during the last
10-15 years.

The essence of the case method is to
familiarize with the case material; discuss
the case in small groups (10-20 min.);
present group case solutions; organize
a group discussion on issues raised in
the case and sum it up the discussion:
the findings of the teacher and partici-
pants in the discussion on the main issue
of the case [3, p. 369].

One of the active innovative methods
is the method of “brainstorming” (brain-
storm). The purpose of its conduct is to
receive from the group a large number
of options for solving the problem dur-



ing a limited time. “Brainstorming” can
demonstrate the level of knowledge of stu-
dents, because they must offer ideas that
can solve the problem, create a structure
for the exchange of views on their general
experience and the expressed wishes.

This method was created under rather
interesting circumstances. During the Sec-
ond World War, there was an officer Alex
Osborn that served in the British navy. He
was young and afraid to die, so he gathered
the crew of the ship on the deck and offered
everyone to give an opinion on the ways to
protect the ship from fascist torpedoes. As
it appeared, there were a variety of ideas
and thoughts, although some of which did
not make any sense. For instance, everyone
should make a line and blow in the direc-
tion of the approaching torpedo. However,
this idea inspired A. Osborn on opening
the supporting screw that was installed in
the shipboard. This screw directed a massive
water flow on the torpedo interfering with its
movement and forcing it to change the direc-
tion. In 1953 the book called “Guided imag-
ination” by A. Osborn was published.
The author describes the method of “brain-
storming” as the method of generating ideas
based on the principle that “a problem shared
is a problem halved” [3, p. 326].

In the modern teaching methods, it
is understood as a method of collective
searching interesting, non-standard, crea-
tive ideas. The peculiarity of this method
is that it can be used in the study of stu-
dents of higher educational institutions
of any direction, not only legal [8, p. 374].

The essence of the process is that
the group is given a topic, a question or
an incomplete sentence. For a few min-
utes, participants express their opinions
on this topic. All the opinions are fixed
no matter how non-specific, meaningless
or controversial it may be. At this time
imagination works smoothly. There are no
prohibitions and no ratings given.

Itis extremely important thatatthe very
beginning of the “brainstorm” the lead
teacher explain to the group the order
of their actions. It is equally important not
to let the group break the order and being
distracted from the given task [9, p. 110].

Before beginning the consideration
of the problem it is necessary to conduct
a warm-up which will help the participants
to adjust to the desired communication
style, type of thinking, reaction rate, etc.

To implement the “brainstorm”
method the teacher organizes a group

of participants (8—10 students), invites
students to choose a group’s moderator
the one who will follow the rules of brain-
storm, record ideas, offer his/ her own
[10, p. 170].

Conditionally ~ the  “brainstorm”
method can be divided into two stages.

At the first stage, participants gener-
ate their ideas and suggestions and ascer-
tain all the possible options for the final
solution of the problem. For example,
a civil law seminar: What evidence can be
gathered in this case? What are the con-
sequences of a gift contract? All ideas are
fixed (on the board). In the form of “brain-
storming”, students can, for example,
answer the question: “What could be
a possible reaction of opposing sides
in the case?” Or “What consequences
of the agreement will the client face”?

The second stage of brainstorming is
the selection of perspective suggestions,
their discussion, rating, classification. It
is efficient to work in small groups using
discussion and its elements. The func-
tion of the teacher is to provide control,
encourage students to actively participate
in the ideas generating process, iden-
tify the right decisions, and highlight
the prospects for further development
of the expressed ideas [11, p. 181].

Research shows that collective think-
ing when criticism is prohibited creates
70% more valuable ideas than a simple
sum of ideas received individually. In
one hour, the group can put forward up
to 150 new ideas. This is explained by
the basic concept of the “brainstorm”
method — to give new ideas a way out
of the subconscious [12, p. 124].

In his study T.V. Mergel defines
the advantages and disadvantages
of the “brainstorming” method. Advan-
tages of the method: providing each
member of the “brainstorming” group
with equal opportunities for participation
in problem discussion and idea genera-
tion; the same performance at any stage
of the decision-making process; the possi-
bility of fixing and permanently recording
all the suggested ideas; favorable condi-
tions for the emergence of the “chain reac-
tion” effect in generating ideas.

Disadvantages of the method: the pos-
sibility of domination by one or two lead-
ers - the most active members of the group;
the probability of “looping” on the same
type of idea; the need for a certain level
of competence and the presence of dif-
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ferent specialties representatives in one
group; limited time to conduct [13, p. 46].

In general, the technology of “brain-
storming” provides an opportunity to
activate the thinking activity of group
members, creative thinking and finding
new ways to solve existing problems
and situations. This method stimulates
the appearance of the greater interest
in work and education because it brings
together the team and gives the oppor-
tunity to every participant to express
themselves.

In our opinion, this method deserves
an honorable place in the modern
method of teaching special disciplines in
law schools.

The creative innovative method is
cinquain—a five-line poetic form that arose
in Russia at the beginning of the twen-
tieth century under the influence of Jap-
anese poetry. It is a fast and powerful
way of analyzing, synthesizing and gen-
eralizing concepts. This method is used
to develop a figurative language, unlike
a long literary work, the method does not
require long time; foresees realization
of virtually all personal abilities: intel-
lectual and creative ones. The procedure
of creating cinquain harmoniously com-
bines the elements of three educational
systems: informational, activity and per-
sonally oriented.

The order of writing cinquian is
as follows: the first line — one key-
word — the theme that defines the content
of the cinquian — the object or subject,
which is being discussed; the second
line — two adjectives that characterize
this concept, give a description of its fea-
tures and properties; the third line — three
verbs that show the nature of the object;
the fourth line is a short sentence in
which the author expresses his attitude
to the object; the fifth line — one word —
a summary, usually a noun, through which
a person expresses his feelings, associa-
tions related to this notion, its essence
[14, p. 238].

An example of using cinquian on
the subject “Criminal Procedure Law™:

Court —

Fair, independent —

Protects, condemns, justifies —

The court is the body that carries out
justice —

Power.

This method can be used while teach-
ing all law-oriented disciplines.
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The next method, which is reasonable
to use for training lawyers, is the PRES
formula (from the English Position-Rea-
son-Explanation or Example-Summary).
This auxiliary teaching method is oriented
on developing and consolidating skills for
argumentation, justification and defend-
ing of own position in the discussion, dia-
logue, during business meetings.

In this formula, an algorithm for
logically sequential actions is pro-
grammed: Position (thought) — justifi-
cation — example — conclusion (conse-
quence). The method forms the skills
of effective professional communication,
first of all, the ability to speak shortly
(1-2 minutes) with 4 sentences, when
the time for discussion is limited.

The typical models of statements are
offered:

1. Position (what is your point
of view) — I believe that ...

2. Substantiation —
because of...

3. An example — for example ....

4. The consequence — that’s why ...
[11].

Therefore, it seems reasonable to
introduce and use the PRES formula in
Ukrainian universities.

An interesting and creative method
of working with texts for lawyers is
the method of “jigsaw”. The method
allows participants to work together to
learn a large amount of information over
a short period of time and encourages
them to help each other learn by teaching.

When working on the “Jigsaw”
method, participants should be prepared
to work in different groups. Firstly, each
participant will work in the “home”
group. The task for each participant in
the “homegroup” is to analyze and assim-
ilate a certain amount of information
at such a level that it is able to clearly
and understandably present it to teach
other participants.

Then in another group, called “expert
group”, the participants will act as
“experts” on the issue they were work-
ing on in the “home” group, will teach
others this information and answer their
questions. In the “expert” group, students
should also receive information from
representatives of other groups. The task
of the “expert” group — to exchange infor-
mation.

In the last part of the lesson, partic-
ipants return to their “home” group to

because ...;

share the new information provided to
them by members of other groups. Their
task now will be to exchange information
again, to generalize it and to work out
joint decisions together with the members
of the “home” group [14, p. 235].

Thus, with the help of the “jigsaw”
method, a large amount of information
can be obtained within a short period
of time.

An important component of the innova-
tion activity of the Law Faculty of Cherni-
hiv National University is a legal clinic. Its
slogan is “from theory to practice of law in
the walls of the university”.

Legal (law) clinic — a special institu-
tion that provides legal aid to people with
low income and /or conducts research
work; but, at the same time, is a form
of training future lawyers for professional
knowledge and skills, conducted under
the guidance of a mentor-lawyer in such
an institution. The legal clinic provides
students with practical skills.

Thus, the legal clinic “Adiuto-
rium” was created and successfully
functioning on the basis of the law fac-
ulty of the Educational-Scientific Insti-
tute of Law and Social Technologies
of the Chernihiv National Technological
University [15].

Conclusions. The article analyzes
the main innovative methods that can be
used in the educational process at the law
faculties. Summarizing the material pre-
sented, it was concluded that the intro-
duction of innovative teaching methods
is an extremely important component
of teaching and methodological work
of a teacher of higher educational estab-
lishment, as it helps to maintain his pro-
fessionalism and pedagogical competence
at the level of modern requirements.

We believe that in order to provide qual-
ified scientific and methodological assis-
tance to teachers who wish to introduce
innovative forms and methods of work, it
is advisable to create a Center for Inno-
vative Technologies of Legal Education
based on the Faculty of Law of Chernihiv
National University of Technology.
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SUMMARY

The article deals with the directions of cooperation focused on the implementation
of public-private partnership, the definition of the concept of public-private partnership
is proposed. The types, concept and essence of public-private partnership are outlined
and characterized, and the interaction of public-private partnership as one of the types of
strategic relations is emphasized.

Key words: public-private partnership, public administration, economic transfor-
mations.

TOCYJAPCTBEHHO-YACTHOE TAPTHEPCTBO:
CYIMHOCTD, HEJHU, CTPYKTYPA

Buxrtopus IJUCHBIYA,
acrUpaHT Kadeapsl MyOIMYHOTO YIPaBIeHHUs U aIMUHUCTPUPOBAHHS
WHcTnTyTa HOATOTOBKH KaIPOB TOCYNAPCTBEHHON CITY)KOBI 3aHATOCTH YKPAaUHbI

AHHOTAIUA
B crarbe paccMarpuBaloTCs HanpapiIeHHs COTPYAHHYECTBA, HAIIPABJICHHBIE Ha pea-
JIM3aIMI0 TOCYIapCTBEHHO-YaCTHOTO TIaPTHEPCTBA, IIPEIaraeTcs OnpeieIeHne KOHIe-
IIUM TOCY/IapCTBEHHO-YAaCTHOTO MapTHepcTBa. OuepueHbl U OXapaKTepH30BaHBI THIIbI,
KOHLIETILMS U CYLIHOCTb I'OCYAAPCTBEHHO-YaCTHOIO IapTHEPCTBA, MOMYEPKHYTO B3au-
MOZEHCTBHE 3TOr0 MapTHEPCTBA KaK OHOTO U3 BU/IOB CTPATETMIECKUX OTHOIICHHUH.
KiroueBble ci10Ba: rocynapCTBEHHO-YaCTHOE MApPTHEPCTBO, TOCYAAPCTBEHHOE

YIipaBJI€HUE, DKOHOMHUYCCKUEC npe06pa303aHI/m.

Statement of the problem. In today’s
conditions of reforming the economy
the directions of cooperation aimed
at the implementation of public-private
partnership are of particular importance,
which require the application of the newest
methods, forms and principles of interac-
tion between public authorities, business
structures, enterprises, research institu-
tions and the population. One of the main
ways to increase the efficiency of state-
owned enterprises is the development
of public-partnership relations, called
public-private partnership (PPP).

The relevance of the research topic.
The development of industrial and social
infrastructure has a significant impact on
the growth of the effectiveness of the func-
tioning of the socio-economic system
as a separate territory, and the country
as a whole. Socio-economic infrastruc-
ture, interconnected with the state social
and economic infrastructure, requires sys-
temic development taking into account
national and regional interests [1, p. 137].
An essential condition for the -effec-

tive functioning of a market economy
is the constructive interaction between
business and government structures.
The nature of this interaction, as well as
methods and specific forms may vary
significantly depending on the maturity
and national characteristics of market
relations [2, p. 69].

Status of research. The works
of Mr. T. Veblen, Mr. J. Commons,
Mr. R. Coase, Mr. D. North, Mr. J. Hodgson
and others are dedicated to the problems
of the development of theoretical founda-
tions of building relations between the state
and the private sector. Among domestic
scientists, there are Mr. Kryshtal T.M.,
Mr. Braylovsky I.A., Mr. Bazhenov A.V.,,
Mr. Varnavsky V.G., Mr. Pavlyuk K.V,
Mr. Bondar N.M. and others. Without
a doubt, emphasizing the practical require-
ments for implementing investment pro-
jects under the conditions of public-private
partnership, we should, in our opinion,
consider the most significant theoretical
aspects of the formation and development
of relations between the state and business.
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The Object and Purpose of the Arti-
cle: to define the essence of public-private
partnership, and its most characteristic
features, from the point of view of eco-
nomic theory in public administration.

Presentation of the main mate-
rial. In recent decades, the economies
of a number of developed and devel-
oping countries created a special qual-
ity of interaction between business
and the state, which is commonly called
partnership, and extends beyond the well-
known dirigicism and paternalism from
the state, and the easy use by state author-
ities of entrepreneurship opportunities
for implementation socially meaningful
goals. The developing partnership, unlike
traditional relations, creates its own mod-
els of financing, management relations,
etc. [2, p. 69].

The public-private partnership insti-
tute has deep historical roots. For exam-
ple, in the 17th century, the governors
of the American states gave private per-
sons who came from other countries,
concessions to land, rivers, construction
of railways. In France, in the age of Napo-
leon use of mineral resources, which were
in private ownership, was possible only
with the permission of the state [2].

Modern economic transformations
are aimed at changing the proportions
of the distribution of national income in
favor of entrepreneurial profits, as well
as the reduction of barriers to free enter-
prise, expansion of the space for the free
movement of private capital in those
areas that were previously unavailable to
it. Accordingly, public-private relations
based on partnership gained new develop-
ment, and strategic relationships between
business and government structures are
becoming increasingly popular both in
developed and developing countries.

The concept of "partnership" (trans-
lated from the French partenaire, a par-
ticipant in any joint activity) is of broad
significance and is used in the context
of international, regional, sectoral coop-
eration, interaction of power, business
and society.

Encyclopedic sources define the term
"partnership" as concerted actions of par-
ticipants in a joint case; relations, contacts
of the state, public organizations, enter-
prises based on equal rights and mutual
benefit [3]. Theoretical studies and prac-
tice of public-private partnerships are
formed in the context of the main pro-

visions of the mixed economy (econ-
omy, which combines the features
of market-based economic systems,
where the state adjusts and compensates
for the deficiencies of market mechanisms
of self-regulation [4].

Various forms of partnership have
been known for a long time, and they
have been widely developed at the end
of the last century as a result of the liberal-
ization and globalization of the economy.

The term '"public-private partner-
ship" (synonymous with "private-public
partnership”,  "public-private  partner-
ship", "private-public partnership", "Pub-
lic-Private Partnership" - PPP) becomes
known since the 90s of the XX century
and relates mainly to the "British model"
of public-private partnership. In 1992,
the government of D. Major announced
the so-called "private financial initiatives"
("PrivateFinancelnitiative" — PFI), which
represented a modernized concept of man-
agement of state property. Its essence was
that, in the framework of public-private
partnership agreements and contracts,
the functions of financing (construction,
reconstruction, operation, management,
etc.) of the state-owned social-cultural
and industrial infrastructure should be
transferred to the private sector. Such a rad-
ical change in the public administration
system in Great Britain caused significant
changes in the institutional environment, as
well as the relationship between the state
apparatus and private business [5].

The concept of public-private part-
nership is used by governments of many
countries of the world, and there are
numerous scientific researches in this
sphere. That is why various approaches to
the definition of PPP were formed.

In a broad sense, the term "pub-
lic-private  partnership" includes all
forms of cooperation between the state
and the private sector, which are in the field
between the solution of tasks traditionally
related to the competence of the state,
the state itself, on the one hand, privatiza-
tion — on the other [6].

In a narrower sense, public-private
partnerships are considered as long-term
contractual cooperation between the state
and the private sector for the fulfillment
of public tasks, which covers the entire
life cycle of the relevant project: from
planning, financing, construction or
reconstruction of the objects necessary for
the implementation of the project, up to
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their exploitation, including maintenance,
operation and processing [7].

From an economic point of view,
public-private partnerships are com-
pared with indirect privatization. It is
about redistribution of powers between
the state and business in strategic sectors
that can not be privatized, but for those
structures where the state does not have
development funds (housing and com-
munal services, social sphere, transport,
improvement of human settlements, cul-
tural heritage objects, etc.). ) In this case,
the important conditions for the effective-
ness of PPP are the degree of business
involvement in the implemented project
and the preservation of the state signifi-
cant participation in economic activity.
Otherwise, the implementation of pub-
lic-private partnerships can lead to partial
or complete privatization oby business
of objects of partnership [8].

The World Bank [9] gives the follow-
ing definition: PPP is a long-term contract
between a private party and a government
entity, for providing a public asset or
service, in which the private party bears
significant risk and management responsi-
bility, and remuneration, is linked to per-
formance.

The Organization for Economic
Co-operation and Development (OECD)
gives the treatment of PPPs as long term
agreements between the government
and one or more private partners (which
may be operators or sponsoring organ-
izations) according to which a private
partner provides services in such a way
that the purpose of the state of providing
the service related to the benefits of pri-
vate partners and where the effectiveness
of this linkage depends on adequate trans-
fer of risks to private partners.

A public-private partnership is some-
times also used for a number of mech-
anisms of interaction between public
and private organizations and contributes
to the achievement of public policy goals
and may include, for example:

— mechanisms for the exchange
of information (such as public-private
partnerships against fraud in the health-
care sector of the US with the participa-
tion of federal authorities, state officials,
private health insurance organizations
and other medical groups);

— voluntary activities carried out by
private companies for public purposes
and in coordination with relevant bodies



such as healthcare, community or educa-
tion projects in large foreign direct invest-
ment projects;

— private funding of public investment
projects on a charitable basis, which may
be associated with some private participa-
tion in the project implementation;

— State intervention to support the devel-
opment of the private sector as a whole,
and in particular in target sectors such as
land, assets, equity or guarantees, otherwise,
entirely private enterprises will not partici-
pate in the provision of public services.

The object of the PPP is property
that is part of the transport, engineering
and social infrastructure (or in general, it
is a part of the public sector).

The subject of PPP is the relation-
ship in the process of interaction between
the public and private sectors in relation to
construction (reconstruction, moderniza-
tion), operation and management of infra-
structure objects.

— Depending on the interpretation
of the essence of the partnership, the fol-
lowing [10] parties to the public-private
partnership include state and private busi-
ness as well as society;

— the interaction of the parties is fixed
on the official, legal basis;

— the interaction of the parties is
of an equal nature;

— public-private  partnership has
a clearly expressed public and social ori-
entation;

— in the process of interaction on
the basis of public-private partnership,
the resources and contributions of the par-
ties are consolidated, merged;

— financial risks and costs, as well as
achieved results are distributed between
the parties in predetermined proportions.

Based on the definitions and features
discussed, the basic features of public-pri-
vate partnership can be distinguished:

1. Partnership partners must be repre-
sented by both the public and private sec-
tors of the economy.

2. Interactions of the parties should
be fixed in legal documents (agreements,
contracts).

3. Interrelations of the parties should
be partneral that have equal rights.

4. The parties of the public-private
partnership should have common goals,
formed on the basis of the public interest.

5. Parties should combine their
resources (material, financial, labor) in
order to achieve common goals.

6. Partiesof public-private partner-
ships should share costs and risks among
themselves, and jointly participate in
the use of the obtained results.

The purpose of the PPP at the national
level includes three interconnected ele-
ments [11]:

1. Accelerating the pace of socio-eco-
nomic development due to additional
investments in infrastructure objects,
which are borrowed from extrabudget-
ary sources, as well as at the expense
of improving the quality of services
of the public sector.

2. Savings of budget funds in the short
term due to distribution of funding for
a longer period.

3. Increasing the efficiency of using
budget funds by attracting the private
sector.

Cooperation with the private sector, in
PPP projects, can form a number of bene-
fits for the state:

— acceleration of infrastructure cre-
ation; The PPP often allows the public
sector to transfer downstream capital
expenditures into the flow of current
service payments. This allows projects
to operate when access to social capital
may be restricted (or blocked by public
expenditure or annual budget cycles),
thereby providing such necessary
investments;

— faster realization; the division
of project and construction responsibilities
towards the private sector, in conjunction
with payments related to the availability
of the service in order to provide capital
projects in shorter term of construction;

— overall reduction of project
costs; PPP projects that require prompt
and maintenance service. Providing ser-
vices to the private sector with strong
incentives to minimize costs throughout
the terms of realisation of the project,
which by its nature is difficult to achieve
within the constraints of traditional public
sector budgeting;

— a more efficient allocation of risks;
One of the main principles of any PPP pro-
ject is the distribution of risks, which will
allow the best management of the project
at a minimal cost. The goal is to optimize
rather than maximize risk transfer in order
to guarantee the achievement of an opti-
mal effect;

— more effective incentives for imple-
mentation; project risk sharing should
encourage a private contractor to improve
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management and performance at any pro-
ject. In most PPP projects, full payment
to the private sector contractor will only
occur if the required standards of service
are met on an ongoing basis;

— improvement of quality of service;
international experience suggests that
the quality of service achieved in the PPP
is often better than this is achieved through
traditional  procurement. This may
reflect closer cooperation at the expense
of the scale, introduction of innovations
in the provision of services, or incentive
measures and penalties, which are gener-
ally included in the PPP contract;

— generation of additional income;
the private sector may be able to receive
additional revenues from third parties,
thereby reducing the cost of the public
sector subvention. Additional revenue
may be generated by using reserve capac-
ities or utilizing surplus assets.

Private sector technology and innova-
tion assist to ensure better public services
through increased operational efficiency.
The public sector provides incentives
for the private sector to implement pro-
jects within a set time frame and within
the budget.

Formation and development of
public-private partnership projects in
the world practice are carried out on
the following principles [11]:

— priority of the interests of the state,
which means that the state acts as the cus-
tomer of the project and defines the basic
rules of interaction with business;

— effective distribution of risks
between the parties, that is, the risk should
be passed on to the party that can manage
it more efficiently;

— political support of the state, which
means the existence of a clear state policy,
which is the basis for solving all conten-
tious issues that arise during the imple-
mentation of public-private partnership
projects;

— principles of transparency, accord-
ing to them the society when the actions
of the partners are aimed in order to
meet its needs, has access to information
regarding their activities;

— partner, equal relationship between
the parties.

Public-private partnership is the stra-
tegic relationship which subjects entered
into for the realization of common goals,
while the distribution of risks and respon-
sibilities takes place. It involves the phased
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development of relations between differ-
ent economic entities. Their evolution can
be defined in this way [12].

1) contacts — the most simple eco-
nomic relations, which are characterized
by episodicity;

2) interaction — stable economic rela-
tions, which are based on agreements con-
cluded for a long period;

3) cooperation — close economic
ties, based on common, predetermined
and agreed intentions, which are enshrined
in long-term agreements and contracts.

It should be emphasized that inter-
action within the framework of pub-
lic-private partnership is possible only
in case of agreement of interests. PPP is
not a simple addition of resources. PPP
parties have different motivations. Each
of the partners has its own goals, solves its
specific tasks. The public sector is inter-
ested in increasing volumes and improv-
ing the quality of services provided in
the infrastructural and socially oriented
sectors to the population and economic
actors. The private sector seeks to stead-
ily receive and increase profits. More-
over, strategically thinking business
builds its priorities, first of all, not just for
the amount of profits, but in the interests
of sustainability of income from projects.
In doing so, both parties should be inter-
ested in the successful implementation
of projects in general [13].

In certain areas, private business oper-
ates without the participation of the state
sector of the economy. The traditional
areas of state responsibility include
defense, social sphere, infrastructure,
which by the level of profitability is not
very attractive for the private sector. This
suggests that public-private partnerships
are effective in those areas where there is
interest in private capital, but at the same
time a strong state component (energy,
transport, housing and communal services,
telecommunications, health, education). It
can be considered as an alternative to pri-
vatization of socially important, of strate-
gic importance, objects of state ownership.

Thus, it is possible to distinguish PPP
projects that are characterized by rela-
tively low commercial and high social
efficiency. There are projects that require
state support, since their implementation
brings significant benefits to society, but
due to relatively low financial efficiency,
it does not attract private stakeholders
interested in their realization [14, p. 21].

Based on foreign practice, it can be
said that in PPP projects, the main sources
of financing are business assets, the budget
system (basically the appropriate level)
and lending institutions (at the expense
of funds provided on a reciprocal basis,
under the guarantees of the state, busi-
ness). As a result of the application
of these funding sources, such mecha-
nisms of financing PPP projects are cre-
ated as: credit (based on borrowing);
mixed (based on attracting funds from
two or more partners); hybrid (based
on the interaction of the first two mech-
anisms while using funds from two or
more partners, combined with a loan).
Implementation of PPP projects is always
accompanied by certain risks and benefits.
At the same time, the system of cooper-
ation between public authorities and pri-
vate business is more likely to succeed
and fruitful cooperation in the implemen-
tation of investment projects [1, p. 131].

Conclusions. Taking into account
the results of the study of theoretical views
of the essence of public-private partner-
ship, highlighted its most characteristic
features, from the standpoint of economic
theory, one can propose the following
definition of this concept: public-pri-
vate partnership — legally formalized
system of economic relations, reflect-
ing the mutually beneficial interaction
of state and private property for the pur-
pose of its profitable use by minimizing
the risks of the activity and efficient use
of all available resources for satisfac-
tion public needs, within this framework
socially significant projects or measures
using state property are implemented,
based on the distribution of powers,
risks, financial costs and responsibilities
between the parties, in order to increase
the effectiveness of the state’s perfor-
mance of its functions, which is carried
out on the basis of the contract, the subject
of which is the restoration of infrastruc-
ture, the construction and operation of new
social objects, which object is the infra-
structure. Unlike other definitions, where
the focus is mainly on the form of a legal
contract, the form of a means of attracting
the private sector to the provision of pub-
lic services, the form of the mechanism
of financing and attracting new invest-
ments, etc., than the content of interaction,
the idea of public-private partnership as
a system of relations reflects a high-qual-
ity, stable relationship that manifests itself
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every time for state-business partner-
ships in economic activity. At the same
time, the proposed definition is only one
of the attempts to approach the disclosure
of the true nature of the relationships that
arise between the state and business for
public-private partnerships.
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AHAJIN3 COCTABOB INPECTYILVIEHUMN,
B KOTOPBIX CJEJCTBUEM SIBJISIETCSI
HEOCTOPOXHOE IPUUYNHEHUWE
CMEPTH JINLLY, U ONIPEJIEJIEHUE
B HUX OCHOBHOI'O U OBSI3ATEJBHOI'O
JOMOJHUTEJBHOI'O OFBEKTOB
NPECTYILUIEHUH

Tapac JIVIKHIA,
a/IBFOHKT Kadepbl yrOJIOBHOTO NMpaBa U KPUMHUHOIOTHU (akynsreTa Ne |
JIbBOBCKOTO roCyJapCTBEHHOIO YHUBEPCUTETa BHYTPEHHHX €I

AHHOTAIAA

Crarps nocssneHa aHanu3y crareii OcoOeHHOH yacTH YToloBHOTO Kofekca YKpa-
UHBI, B KOTOPBIX MIPHYMHEHUE CMEPTH JIUILY [0 HEOCTOPOXKHOCTH SABIISETCSA NPU3HAKOM
OCHOBHOI'O COCTaBa NPECTYIUIEHHs U KBAJM(HIHPOBAHHOIO COCTaBa IPECTYIICHHUS.
OmnperneneH OCHOBHOM HETIOCPEICTBEHHBIN OOBEKT M 00s3aTeNIbHBIN JONOIHUTEIBHBIN
00BEKT COCTaBa MPECTYIICHUSL.

Hccnenoan 00beKT MPECTYIIEHUS KaK 3J€MEHT COCTaBOB IPECTYILIEHUH, oCe-
CTBHEM KOTOPBIX €CTh HEOCTOPOXKHOE IIPHUNHEHNE CMEPTH 4eIoBeKy. PaccMoTpeHs! Ha-
YUHBIE TIOAXOABI K ONPEETIeHUI0 00beKTa PECTYIICHHS, IPOBECH aHAIN3 00BEKTOB
COCTaBOB IIPECTYIUIEHHH, IOCIEICTBUEM KOTOPHIX SIBIAETCS HEOCTOPOXKHOE IPUUUHE-
HHE CMEPTH JIHILY.

KiioueBble cJ10Ba: HEOCTOPOXKHOE NIPUYUHEHUE CMEPTH, 00BEKT, OCHOBHOI Hero-
CPEICTBEHHbIH OOBEKT, 00s3aTeNbHBIA JIONOIHUTEIBHBIH OOBEKT, MOCIENCTBUS, IIPU-
3HaK OCHOBHOT'O COCTAaBa, IIPU3HAK KBAIU(PUIIIPOBAHHOTO COCTaBa NPECTYIICHHS.

ANALYSIS OF BODIES OF CRIMES, IN WHICH THE
CONSEQUENCE IS CAUSING THE DEATH OF A PERSON
BY NEGLIGENCE, AND DETERMINATION OF THEIR BASIC
AND COMPULSORY ADDITIONAL OBJECTS

Taras LUTSKY]I,
Adjunct of the Department of Criminal Law and Criminology of
Faculty No. 1 of Lviv State University of Internal Affairs

SUMMARY

The article deals with the analysis of articles of the Special Part of the Criminal Code
of Ukraine, in which causing the death of a person by negligence is both an essential
element of the crime and a qualified element of the crime; the determination of their
basic direct object and compulsory additional object of the body of crime.

The object of the crime as an element of the bodies of crimes, the consequence of
which is causing the death of a person by negligence, is investigated. The scientific
approaches to the definition of the object of the crime are considered, the analysis of
the objects of the bodies of crimes, the consequence of which is causing the death of a
person by negligence, is carried out.

Key words: causing the death by negligence, object, basic direct object, compulsory
additional object, consequences, essential element of the crime, qualified element of the
crime.

IMocranoBka npodiembl. [IpoGiema
ompenieNieHusl  00bEKTa  MPEeCTYIICHHs
B YTOJIOBHO-TIPABOBOW HAayKe SIBIISETCS
KIIFOYEBOM, ITOCKOJIBKY JI000€ MpecTy-
TUTEHHE TTOCSTAeT Ha KOHKPETHBIH OOBEKT.
OmpezeneHne MOCICTHEr0 MMeeT 00ib-

[I0€¢ 3HAYCHHE VISl BBUSICHCHHS FOPHJIH-
YECKO CYLIHOCTH, Xapakrepa U CTeHEeHN
OOILIECTBEHHOW OIACHOCTU IIOCATATEIb-
CTBa, €ro MpPaBWILHON KBaNU(pUKALUH,
OTTpaHUYEHUs OT JPYruxX MpecTyIie-
HUH U ToMy mnonobHoe. OcobeHHOCTH
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1 KauecTBa 00BbEKTa [TO3BOISIIOT Hanboee
MOJTHO PACKPBITh COILHAJIBHO-IIPaBOBOE
COJICp)KaHHE WM IOPUAUYECKUE MPU3HAKH
Kakoro-iubo cocraBa MPECTYILICHUS,
CJIEZICTBUEM KOTOPOTO SIBJISIETCSl HEOCTO-
POXXKHOE TIPUYMHEHHUE CMEPTH YETIOBEKY.

Bormpockl  kBanubUKAIUK — ACSHHIA,
CJICICTBUEM KOTOPBIX SIBISIETCS HEOCTO-
pOXXHOE TIPHYMHEHHE CMEpPTH IPYroMy
JIUITY, a TaK)Ke pa3MelleHne 3aKOHOAaTe-
neM B paszfenax OcobeHHON wyacTH Yro-
noBHOro kozekca (manmee — YK) VYkpa-
HHBI cTaTeil, B KOTOPBIX JKU3Hb YeIOBeKa
BBICTYIIACT JIOTOJIHUTEIBLHBIM 00sI3aTelb-
HbIM OOBEKTOM, BBI3BIBAIOT OIPEAEIICH-
HbIE MPOOIEMBL.

AKTyaJIbHOCTh TeMBbI HCCJIeT0BA-
Husa. [lodToMy Hay4HOE OCMEICIIEHUE
mpo0ieM, BO3HUKAIOMIMX TIPH aHAIU3e
COCTaBOB TMpPECTYIUIEHUH, TJE€ OCHOB-
HBIM  HETNOCPEACTBEHHBIM  OOBEKTOM
WM  00s3aTeNbHBIM  JOTOJTHHUTEIBHBIM
00BEKTOM  BBICTYNAIOT OOIIECTBEHHBIE
OTHOUICHUS, O00ECIeYNBaIOIINEe JKU3HDb
YeNoBeKa, M CIEICTBHEM KOTOPBIX SIBIISI-
€TCS HEOCTOPOXKHOE TIPUYUHEHUE CMEPTH
JIPYTOMY JIMILY, IPEACTABISETCS aKTyallb-
HBIM 1 He00XoauMbIM. OTHECEHHE KU3HU
YelnoBeKa B CTPYKType OIMpPEAeTICeHHOrO
COCTaBa MPECTYIUICHUS HE K OCHOBHOMY, &
K JIOTIOJIHUTENIEHOMY OOBEKTY MOPOXKIAET
OTpe/IeTICHHBIC TPABOBBIE TIOCIECTBHS, &
HMEHHO OTHECEHHE TaKHX COCTaBOB IIpe-
CTYIUICHHH K pa3iIu4HbIM paszaenam Oco-
Oennoit vactu YK Ykpanssl.

CocTosinue mcciaenoBanusi. Teo-
peTuueckoit OCHOBOM HanMCaHus
cTtaTbl  cTanu  palboThl,  Kacalollu-
ecsi  BONPOCOB  YrOJIOBHO-IIPABOBOMA
3alIMTBl JKU3HM 4eJlIOBeKa OT Impe-
CTYIHBIX TOCSTaTelbCTB, B TOM YHCIE
A.A. IluontkoBckoro, M.M. Kopxan-
ckoro, B.K. Imucruna, M.M. BaxaHoBa,
B.K. I'pumyka, B.SI. Tanmsa, M.U. Xas-
pontoka, B.A. Haspomxoro, I1.JI. ®puca,
I1.C. Marsmesckoro, A.B. CapyeHKo
U IPYTHUX.

eanio u 3aga4eii cTaTbu SBISCTCS
KOMIUIEKCHBI CHCTEMHBIH aHaJH3 HOPM
Ocobennoit yactn YK, B KOTOpBIX HEo-
CTOPOXKHOE MPUYNHEHUE CMEPTH APYTOMY
JIUILy SIBJISIETCSI MPU3HAKOM OCHOBHOTO
cocTaBa MPECTYIUICHUs] U KBaTU(UIHPO-
BaHHOTO COCTaBa MPECTYIUICHHS, OMpe-
JIEJICHHE OCHOBHOTO HETIOCPEICTBEHHOTO
00beKTa M JIOMOTHUTEIHHOTO 00sI3aTelb-
HOTO 00BEKTA.

H3n0:keHne 0OCHOBHOTO MaTepHaa.
VYuenue 06 00bEKTE NPECTYIIICHHS SABIIS-

eTcsi OJHHUM M3 BaKHEHIIMX BOIPOCOB
JIOKTPUHBI YTOJIOBHOTO IIPaBa, HOCKOJIBKY
OT BBISICHEHHUS CYLIHOCTH OOBEKTa mpe-
CTYIUICHHSI U OIPE/ENICHUS] €r0 HNOHATHSA
3aBUCUT MPaBHJIBHOE DPEIICHHE MHOTHX
npo0JeM  yroJIOBHO-IIPABOBOM OXPaHbI.
SIBnsisich DIEMEHTOM cocTaBa MpPECTy-
IUTEHUSI, OOBEKT IIO3BOJIIET PACKPHITH
COLMANIBHYIO CYIIHOCTH IIPECTYIUICHUS
1 YCTaHOBUTH €T0 OOIIECTBEHHO OITacHBIE
nocnencteusi. Kpome Toro, xak crpasen-
mBo ormedan M.U. KopykaHCckuid, 00beKT
MIPECTYIUICHUS JaeT BO3MOXXHOCTb BbIpa-
00TaTh OCHOBaHUS M KPHUTEPHU BBHIOOpA
O0OBEKTOB  YIOJIOBHO-IIPABOBOW  OXpaHbI
U CPEACTB UX 3alIMTHI, a TaKke olIue
NpaBUjIa MOCTPOCHHS 3aKOHONATENIbCTBA
00 yrojoBHOI OTBETCTBEHHOCTH U KBa-
nmudukauy npectymienuii [1]. B Teopun
YTOJIOBHOTO TIpaBa 3aKpeNmiIoCh II0JIO-
JKEHHE, YTO OOBEKTOM IPECTYIUICHUS
SIBJISIETCSI TO, HA UTO TOCSATAaeT BUHOBHBIH,
U 4YeMy B pe3ylbTaTe I0CsATaTelbCTBa
MIPUYUHACTCS BPE WM CO31aeTCs yrpo3a
€ro npu4rHeHus [2, c. 98].

Cremyer OTMETHTb, YTO, HECMOTpA
Ha TO, YTO Ha Pa3HBIX STamax Pa3BUTHA
OTEYECTBEHHOTO YTOJIOBHO-TIPABOBOT'O
3aKOHOZIATENILCTBA OOBEKTOM IPECTYILIE-
HUSI TPAAUIOHHO MPU3HABAIOCH TO, YTO
CTpajiaeT OT MPECTYIHOTO AEHCTBUS HIN
0e3qeliCTBHSI WJIM OKAa3bIBAaeTCsl BCIIEI-
CTBHE 3TOTO B YTPOXKAlOIIEM COCTOSHHH,
B HAcCTOsIIEe BpeMs Cpely YUEHBIX BO3-
HUKAIOT aKTHBHBIE JUCKYCCHH TI0 TIOBOIY
o0bekTOB  mpectymieHnid. [lonTBepik-
JICHHEM 5TOro SBJIAETCS MHOroodpasue
Hay4HBIX IIOAXOMOB K PELIEHHIO 3TOH
mpobnembl. U xotst Hambosee pacmpo-
CTpaHEHHOH ocraercs pa3paboTaHHas
€Ille B COBETCKOE BpeMs TEOpHsi 00BbEKTa
MPECTYIUICHHS KaK OOLICCTBEHHBIX OTHO-
mennii (A.A. [TuonTtroBckuii, M.1. Kop-
auckuid, B.K. Ilmuctun, M.U. Baxanos
u 1p.) [3], HeNb3s HE OTMETHUTD, YTO OTHOI
W3 TEHICHIWH COBPEMEHHOH TEeOopuH
YTOJIOBHOTO TIpaBa SBISIETCSl ITOTIBITKA
uccnenoBareneil OTOWTH OT NOHMMAaHHA
B KauecTBEe 00BbEKTa MPECTYIIEHHs 0011Ie-
CTBEHHBIX OTHOLIEHHH, ITOCKOJBbKY TaKoe
MOHUMaHHE 00BEKTA MPECTYIUICHUS OCHO-
BaHO Ha AaOCTPAaKTHBIX YMO3PHUTEIIbHBIX
UJICOJIOTHYECKUX  TMOCTY/araX, MCKycC-
CTBEHHO BBEJICHHBIX B JA€HCTBUTENHEHOCTH
[4]. OtmenbHyIO TPyHIly COCTaBISIOT T€
y4eHble, KOTOphle OOBEKTOM MpPEeCTyIIIe-
HUSI TIPU3HAIOT OJHOBPEMEHHO W oOre-
CTBEHHBIE OTHOIIEHHS, M OIpe/eCHHbIE
omnara u natepecs! (I1.JI. ®puc) [5].

JInst aHanM3a couanbHOM U Iopuanye-
CKOM CYIIHOCTH NPECTYIIEHUH, B KOTOPBIX
CIICAICTBUEM SIBJIACTCS HEOCTOPOXHOE TIPH-
YUHEHUE CMEPTH JIMILY, CTENIeHH UX O0LlIe-
CTBEHHOM OMAacCHOCTH, HX MPaBUILHON
KBaJIM(UKAMH HYXHO PaCKPBITh TaKKe
CYIIHOCTH POJOBOTO OOBEKTa, IOZ KOTO-
PBIM TOHUMAIOT «OOBEKT, KOTOPBIi OXBAThI-
Ba€T ONPEAENICHHBIN KPYT TOXKIECTBEHHBIX
W OJHOPONHBIX IO CBOEH COLMAIBLHO-
MOJIUTUYECKONH M SKOHOMHYECKOW CYIIIHO-
CTH OOIIECTBEHHBIX OTHOLICHUH, KOTOpbIE
JIOJDKHBI OXPAHATHCS B CHITY 3TOTO €AUHBIM
KOMILJIEKCOM B3aHMOCBSI3aHHBIX YTOJIOBHO-
MIPaBOBBIX HOPM» [0, c. 85].

OnmHuM M3 Hambolee BaXKHBIX IOKa-
3arenell OOLIECTBEHHON OMAaCHOCTH Tpe-
CTYIUICHHS (B TOM YHCJE NPECTyIUICHUH,
CIIEACTBHEM KOTOPBIX SBIISIETCS HEOCTO-
pOXKHOE TPUYWHEHHWE CMEpPTH JIHIY),
ee KauyeCTBEHHOI XapaKTepHCTHUKOH [7]
BEICTYIIa€T OOBEKT mpecTyrureHus [8].
VimMeHHO OH omlpenenser COIHaIbHYIO
U IOPUJIMYECKYIO0 CYIIHOCTb HpECTyIUIe-
HHS, ero OObEKTUBHbIE U CYObEKTHBHbIE
NPU3HAKH, MO3BOJSAET YCTAaHOBUTH Mpe-
Jienbl NeHCTBUS KPUMHMHAIBHO-IPABOBOM
HOPMBI, OTJIEJISATh IPECTYIHbIE ACSTHUS OT
HETIPECTYNHBIX, NPaBHIBHO KBAJIH(HIHU-
pOBaTh JESHUS, a TAKKE pa3rpaHU4YUBATH
CMEeKHBIE IIpecTyIuieHus [6, c. 115].

M.U. KopkaHCKHII OTMEYaeT, dYTO
COITIACHO CTPYKTYpE YTOJIIOBHOTO 3aKO-
HOJATEeNbCTBA IIPH IIOMCKE POIOBOTO
00beKTa MPECTYIUICHHST MOXXHO MOJIb30-
BaTbCA TAKUM IPABUIOM: JESHHSA, KOTO-
pble comepkarcs B omHOM paszuene YK
YKpauHBbl, IOCATAIOT HA TOT K€ POJOBOI
o0bekT [9, c. 83]. [Ipu Takux yclioBHsIX
B TIEPBYIO OuYepelb ClIeNyeT ONpeeIHTh,
B Kakux pasznenax Ocobennoit qactu YK
VYKpauHbl TNPESyCMOTPEHBI IpecTyILIe-
HUSI, PENIAMEHTUPYIONINE YTOJIOBHYIO
OTBETCTBEHHOCTH 32  HEOCTOPOXKHOE
NPUYMHCHHE CMEPTH JHIYY (BBIPAXKCHBI
B JMCIO3WIIMHM CTaTbl B BHIE TsSDKe-
JBIX TIOCIENCTBHH, a TakXe, IOBIEK-
IIUX CMEPTH/THOEINb IOTEPIEBIIEro WK
rubens  sozneil).  COOTBETCTBYIOIIUE
nocsratenbcTBa B 18-TH CTaThAX SBISA-
I0TCS TPU3HAKOM OCHOBHOTO COCTaBa
npectymenns (4. 1 ct. 119, 4. 1 ct. 140,
ct. 141, cr. 196, ct. 236, ct. 237, cr. 247,
cT. 264, ct. 287, cT. 288, ct. 291, cT. 380,
4. 1 cT. 403, 1. 1 ct. 415, cT. 416, c1. 417,
9.1 ct. 420 mw 4. 1 ct. 421 YK Ykpaunsr)
u B 106-tm gucnosmimax crareir YK
‘YKpauHbI — IPU3HAKOM KBATN(UIAPOBAH-
HOTro cocrasa npectymieHus (4. 3 ct. 110;



.2cr 114 4. 2 ct. 119; 4. 3 cr. 133;
.2 ct 134; u. 3 ct. 135; 4. 3 ct. 136;
.2ct 137; u. 2 ct. 139; 4. 2 ct. 140;
.3 ct. 146; u. 2 ct. 147; 1. 3 cr. 149,
.2ct 151; u. 4 ct. 152; 4. 3 ct. 153;
.2 cr 155; 4. 2 ct. 194; 4. 3 cr. 194}
.3 cr 204; 4. 3 ct. 206; 4. 3 cT. 206%;
.2 ¢t 238; 4. 2 cT. 239; 4. 3 ct. 239';
.3 ¢t 239% u. 4 cT. 240; 4. 2 ct. 241;
.2 cr 242; u. 2 cr. 245; 4. 2 ct. 252;
.2 cr 253; 4. 2 ct. 258; 4. 3 ct. 2587
.5 cr 260; 4. 3 cT. 265; 4. 3 cT. 265;
.2 ¢t 267; 4. 4 cT. 267" 4. 2 cr. 269;

2 ct. 270; 4. 3 cr. 270'; 9. 2 ct. 271;
2 ct. 272; u. 2 ct. 273; u. 2 ct. 274,
2 ct. 275; u. 2 cT. 276; 1. 3 ct. 277,
3 cr. 278; u. 3 ct. 279; 4. 3 cr. 280;
3 cr. 281; u. 3 cr. 282; u. 2 ct. 283;
2 ct. 286; u. 3 cT. 286; 4. 3 cr. 292;
2 ct. 294; u. 4 ct. 297; 4. 4 ct. 303;
3 ¢t 314; 4. 3 ct. 3211; 4. 3 ct. 321%
4 ct. 323; u. 2 cT. 325; 4. 2 cr. 326;
2 cr. 327; u. 2 ct. 328; 4. 2 cT. 329;
2 cT. 347; 4. 2 cr. 347'; u. 2 ct. 352;
3 ct. 355; u. 3 ct. 371; 4. 2 ct. 374,
2 ct. 375; u. 2 ct. 378; 4. 2 cr. 381,
3 ¢t 399; u. 2 cr. 402; 4. 2 ct. 403;
3 ct. 403; u. 2 ct. 404; 4. 3 ct. 404,
4 ct. 404; u. 3 cT. 406; u. 2 cT. 411;
3 cr 411; 4. 4 ct. 411; u. 2 ct. 412;
2 ct. 414; 4. 3 cT. 414; 4. 2 ct. 415;
2 cr. 420; 4. 3 ct. 420; 4. 2 cT. 421;
3 cr 421; 9. 3 ct. 422; 4. 3 cT. 426/
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cT. 426'; 4. 5 ct. 426'; u. 2 cr. 439;
. 2 cT. 446; 4. 3 ct. 447). Takue cocTaBbl
NPECTYIUICHUH HaXOIATCs MOYTH BO BCEX
pasnenax Ocobennoit wactu YK Vkpa-
uHbl, kpome paszaena 5 (IIpecrymieHus
NPOTHB U30UpaTEIbHBIX, TPYAOBBIX U APY-
TUX JIMYHBIX NIpaB M CBOOOJ 4enoBeKa
u rpakaanuna), pasnena 16 ([lpecryme-
HHSA B c(epe UCTIOIb30BaHMs HIEKTPOHHO-
BBIYMCIUTENBHBIX ~ MallMH  (KOMIIBIO-
TEpOB), ABTOMATH3MPOBAHHBIX CHCTEM
Y KOMIOBIOTCPHBIX CETEHl MM ceTeil Aek-
TpocBsizu) u pasmena 17 (IIpecryrute-
HHUA B cdepe ClykeOHOH NesaTenbHOCTH
U 1poeCCHOHANBHON  JIeSATENBbHOCTH,
CBSI3aHHOM € IIpefocTaBiIeHHEM ITyOIny-
HBIX yciyr). Ha3BaHue COOTBETCTBYIO-
IIEro pasjiena yKa3blBaeT Ha COIepiKa-
HHE POMOBOrO OOBEKTa HPECTYIUICHUS,
NPaBWIBHOCTD ONPEAENEHUSI KOTOPOTO
uMeeT OOJbLIOE 3HAYCHHUE NPU PEIICHUH
BOIIPOCOB pasrpaHUYeHUst yOMHCTBAa MO
HEOCTOPOXKHOCTH C JPYTHMH COCTaBaMH
NPECTYIUICHU, B KOTOPBIX CJIEACTBHEM
SIBJIICTCS. HEOCTOPOXKHOE MPHYHHEHHUE
CMEPTH JIUITY (JIHLaM).
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HenocpeacrBenHslii 00bEKT TpecTy-
TUIEHHSI — «3TO TOT KOHKPETHBIN HHTEpeC,
Te KOHKPETHbIC OJlara ¥ UHTEPEChl, KOTO-
pble HAPYILIAIOTCS B PE3yJIbTATe COBEPIIIe-
HUSI KOHKPETHOTO MPECTYIUICHUsI. DTO TOT
WHTEpEC, HOCUTEIIEM KOTOPOTO SIBISETCS
KOHKpPETHOE JIMI0; TPYIIa, HACEJICHHE,
obmectBo, rocymapctBo» [10, c. 137].
He BbI3BIBacT BO3pakeHHHA TOT (QaxT,
YTO HEMOCPEICTBEHHBIH OOBEKT SIBIIS-
eTcsl 00s3aTeNbHBIM TIPU3HAKOM JIF000TO
cocraBa IMpEeCTyIUleHHs, 0Oe3 TOYHOro
YCTaHOBJIEHUS] KOTOPOTO CYyIIECTBEHHO
YCIOXKHSETCS, 1aXKe UCKITIOYaeTCsl Peo-
CTaBJICHUE YTOJOBHO-IPABOBOW OLCHKH
conestHHOro0. HemocpencTBeHHbIH 00b-
€KT COOTHOCHTCSI C POMOBBIM KaK 4acTb
n nenoe. Ilpu stoM pomoBoil 0OBEKT
MOJIO’KEH B OCHOBY HocTpoeHus: OcobeH-
Hoit wactu YK VYkpawHbl, a Hemocpen-
CTBEHHBII — HMMeeT 3Ha4deHHe, MPEeKIe
BCETO, TIPH OCYIIECTBICHUH YTOJOBHO-
MPaBOBOH KBaJMM(PHUKAIMKA U TPOBEACHUH
pasrpaHUuEHHsS COCTABOB IPECTYIUICHHUH.

IIpecryruienne, KpomMe OCHOBHOTO
HETOCPEICTBEHHOTO ~ 00bekTa, 00s3a-
TENBHO TOCSTaeT elle W Ha JOMOIHU-
TEJIbHBIE  OOBCKT.  JIOMOJHHTEIBHBIM
HETOCPEICTBEHHBIM  OOBEKTOM  MOTYT
BBICTYIIaTh  OOINECTBEHHBIC  OTHOIIIE-
HUSI, 3AIUIAEMbIE TOJBKO «IIOMYyTHOY,
MMOCKOJIEKY 3TH OTHOIICHHS HEU30€KHO
CTaBATCS B ONACHOCTh TPUYAHEHUS
BpeZa TPH COBEPIICHUH ITOCSATATEIbCTBA
Ha ocHOBHOU 00bekT [11, c. 74]. Kpome
toro, B.S1. Tamuii cauraet, 9To AOMOIHU-
TEJBHBINA 00BEKT TaK JKe, KaK M OCHOBHOM
HETOCPE/ICTBeHHBIN, WMeeT OoJbIIoe
3HaUCHHE IS OTNPEICTICHUS] COLUAIBLHO-
MOJUTHYECKOM CYIIHOCTH COBEPIICHHOTO
NPECTYIUICHHsI, YCTAaHOBIICHHS  TsDKe-
CTH HACTYNHBIIMX [OCICACTBUN WM
MOCIIE/ICTBUN, KOTOPBIE MOTYT HACTY-
muTh [6, c. 100-102]. B cBoto ouepenn
JIOTIOJTHUTENFHBIH  HETIOCPEICTBEHHBII
00BEKT MOXKET OBITh JOMOTHHUTEIHHBIM
00s13aTeNbHBIM (Bpell IPUIHHSAETCST HEU3-
0EXHO) W IOTIOJHHUTENBHBIM (aKyJbTa-
TUBHBIM (CYLIECTBYET TOJBKO BO3MOX-
HOCTB IPUYUHEHUs Bpena). UTo kacaeTcs
MOCJIEHETr0, TO B OHUX CIy4asx yuepo
TakoMy 00BbEKTYy HAHOCHUTCSI, @ B APYTHUX —
Het [12, c. 294].

I1.C. MarplleBCKHii I10JIaraeT, 4To
TIPU3HAKKA COCTaBa KOHKPETHOTO TIpe-
CTYIUICHUSI HE MOTYT OBITh (aKyJIBTaTHB-
HBIMH, OHH Beeryia 00s13arenbHbl. To 06¢TO-
SITEJICTBO, YTO TO MJIM MHOE KOHKPETHOE
MPECTYIHOE JISSTHHE PSIIOM C OCHOBHBIM
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WM JIONOJIHUTEIbHBIM OOBEKTOM HHOIIA
MoCsATaeT Ha Jpyrue couuaibHble Onara,
HE MOXKET OBbITh OCHOBAHHEM /ISl IPU3HA-
HUS 9THX Onar 0ObEKTOM HPECTYILICHUS,
MTOCKOJIBKY OHU HE OTPaXKaloT CrielupUKy
COCTaBa IPECTYIUICHUS M HE BIUSIOT Ha
ero kBanmudukanmo» [13, c. 104]. Kak
orMmeuaeT A.B. CaBueHKO, JOTOTHUTEIb-
HBIM 0053aTe€IBHBIM OOBEKTOM IIPECTy-
IUICHUS SIBJISIFOTCSI OOLIECTBEHHBIC OTHO-
LICHHS, KOTOPBIM BO BpEMsi COBEPIICHHUS
OIIPENICNICHHOTO TPECTYIUICHHS BCeraa
MIPUYUHSIOT Bpen [14, c. 95].

OTMeTuM, 4YTO B  KOHCTPYKLHMSAX
COCTABOB IIPECTYIUICHHUH, IJIe CIIEICTBUEM
SIBISETCS HEOCTOPOXKHOE IPUYUHEHHE
CMEPTH JIpyrOMY JIUILY, B ClIy4ae HE OTHe-
CEHUsI K OCHOBHOMY HETIOCPEACTBEHHOMY
00BEKTY MPECTYIUICHHUS JKU3HD YEJIOBEKa,
BCerga MPHUCYTCTBYET JOMOIHUTEIbHBIHA
00s13aTeNbHBIA OOBEKT, B Ka4€CTBE KOTO-
POTO BBICTYIIACT )KU3Hb YCIIOBEKA.

TTo3TOMy MOXXHO KOHCTaTHpPOBATh,
YTO  JIONOJHUTEIbHBIH  HEOOXOAMMBIH
(o0si3aTenbHBI)  OOBEKT  MpecTyIUle-
HUS — 3TO OOILECTBEHHbBIE OTHOLICHHS, Ha
KOTOpBIE BCETa MOCATaeT ONpeeIeHHOe
MIPECTYIUICHHUE, MPUYUHAS UM Bpel HIH
cO3/1aBasi yrpo3y ero MpuuuHEHUS Haps Ly
C HEIOCPEJCTBEHHBIM OCHOBHBIM OOBEK-
TOM, M KOTOPBIH B IPYTHX CIIy4asX MOXKET
OBITh  CaMOCTOSITENBHBIM  OCHOBHBIM
HETOCPEACTBEHHBIM OOBEKTOM IIPECTy-
ieHus. B To jxe BpeMsi JOMOTHUATEIbHbIH
(axyneTaTHBHBIN (HEOOs3aTENBHBIIN) 00B-
€KT IPECTYIUICHUsI — 3TO OOLIEeCTBEHHbIE
OTHOIICHHS, Ha KOTOpbIe HE BCEraa MoCs-
raeT NpecTyIUIeHHEe, NMPUYUHAS UM Bpex
WM CO3/1aBasi yrpo3y ero HpUYMHEHUS,
Hapsly ¢ HEIOCPEACTBEHHBIM OCHOBHBIM
00BEKTOM, M KOTOPBIH B IPYyTHX CIIy4asx
MOXET OBITh CaMOCTOSITENBHBIM OCHOB-
HBIM HETOCPEACTBEHHBIM OOBEKTOM IIpe-
crymieHnsi. Takum 00pa3oM, BO3HHKAaeT
BOIpPOC: Kakhe OOLIECTBEHHBIC OTHOIIIC-
HUSI BBICTYIIAIOT HETOCPEACTBEHHBIM 00b-
€KTOM COCTaBOB TNPECTYIUICHHH, B KOTO-
PBIX CIIEJICTBHEM SBJISETCS HEOCTOPOXKHOE
NIPUYUHEHHE CMEPTH JAPYroMy JIUIy, a
JKM3Hb YEJIOBEKAa BBICTYNAET JOMOJIHHU-
TEeNbHBIM 00s13aTenbHbIM 00bexToM? Crie-
JyeT BBISICHUTH HAJIWYUE WM OTCYTCTBUE
B NIPECTYIUICHHSX, CIEACTBUEM KOTODPBIX
SIBISAETCS HEOCTOPOXKHOE IPUYHHCHUE
CMEpTH JIMIy, OCHOBHOTO HEIOCpe-
CTBEHHOTO OOBEKTA MPECTYIUICHUS 1 005~
3aTeBHOTO JIOMONHUTEILHOTO 00BEKTA.

Vicxost W3 BBIIICYKa3aHHBIX CTaTeH,
B 4. 3 ct. 110; u. 2 cr. 114! YK Vkpa-
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WHBl OCHOBHBIM  HENOCPEICTBEHHBIM
00BEKTOM  TMPECTYIUICHHS  SIBJISIOTCS
OOIIIECTBCHHBIC OTHOIICHUS 10 00e-
CIICUCHUIO OCHOB HAI[MOHAJIBHON 0e€3-
OMacHOCTH B cdepe rocyaapcTBeHHOM
0e30MacHOCTH M MOJUTHYECKOH cdepe,
a ero 00s3aTeNIbHBIM JIOMOJTHHUTEIBHEIM
OOBEKTOM — 370pPOBbE M JKU3HH YEJO-
Beka; B 4. 1 4. 2 c. 119 YK Vkpaunsl
00BEKTOM  SIBIISIFOTCS  OOIIECTBEHHBIE
OTHOIIICHUS, o0ecIeunBarone Oe3omac-
HOCTb JKH3HHM 4YeJIOBeKa; B 4. 3 cT. 133;
q. 2 ct. 134; 9. 3 ct. 135; u. 3 cT. 136;
q.2c¢tr. 137;4. 2 ¢c1. 139; 4. 1 mu. 2 ct. 140,
ct. 141 YK VYkpaunsl — o0IlIecTBeHHbIE
OTHOIIIEHUs, obecreynBarone Oe3omnac-
HOCTh 3/I0POBbsI YEJIOBEKa, a ero 00s3a-
TENBHBIM  IOTIOJIHUTEIEHEIM  OOBEKTOM
SIBIISIFOTCSL 37I0POBBbE U JKU3HBb UYEIIOBEKA;
OOIIECTBEHHBIE OTHOIIECHUS IO obecrtie-
YEHHIO OXpaHbl CBOOOIBI JIMYHOCTH, a
TaKXKe, Kak MPaBUIIO, €€ YeCTH M JI0CTO-
HWHCTBA SIBIIAIOTCS OCHOBHBIM  HEIIO-
CPEICTBEHHBIM 00BEKTOM B 4. 3 cT. 146;
q. 2 ct. 147; 9. 3 cT. 149; u. 2 ct. 151;
q. 4 cr. 152; 9. 3 cr. 153; 4. 2 c1. 155 VK
VYKpauHbl; OTHOLICHUs MpaBa COOCTBEH-
HOCTH — B 4. 2 cT. 194; u. 3 cr. 194';
cT. 196 YK Vkpaunsl; OTHOLIEHUS X03H-
CTBEHHOM JIEATEIBbHOCTH — B 4. 3 cT. 204;
4. 3 cr. 206; 4. 3 cr. 2062 3KOIMOTHYE-
CKas 0e30IacHOCTh — B CT. 236, ct. 237,
g, 2 cr. 238; u. 2 cT. 239; 4. 3 ct. 239';
4. 3 cr. 239% 4. 4 c1. 240; u. 2 c1. 241;
q. 2 ct. 242; u. 2 c1. 245; ct. 247; 1. 2
CT. 252; 4. 2 cT. 253; oOmecTBeHHas 6e3-
OIIACHOCTH — B 4. 2 CT. 258; 4. 3 cT. 2585;
9. 5 ¢t 260; ct. 264; 4. 3 cT. 265; 4. 3
cT. 265'; u. 2 cr. 267; u. 4 cr. 267';
4, 2 ¢T. 269; 4. 2 ct. 270; 4. 3 ct. 270';
0€30MacHOCTh TMPOM3BOACTBA — B 4. 2
cr. 271; u. 2 cr. 272; u. 2 cr. 273;
4. 2 ¢T. 274; u. 2 cT. 275; 6€3011aCHOCTh
JBIDKCHUST W DKCIUTyaTallid BCEX BHUIOB
TPaHCHOpPTa, JOPOXKHBIX COOPYKCHHUH
B—4.2cT. 276; 4. 3 ct. 277; 4. 3 c1. 278;
9. 3 cr. 279; 4. 3 ct. 280; 4. 3 cT. 281;
q. 3 cr. 282; 4. 2 cT. 283; u. 2 cT. 286;
9. 3 cr. 286; cT. 287; cT. 288; cT. 291;
4. 3 cr. 292; oOuiecTBEHHBIH HOPSIOK
U HPAaBCTBEHHOCTh — B 4. 2 CT. 294; u. 4
cT. 297; u. 4 ct. 303; 3m0pOBBE Hacelne-
HUSl U YCTAHOBJICHHBINH MOPSIIOK, 000pOT
HApKOTHYECKHX CPEJICTB, ICUXOTPOII-
HBIX BEIIECTB, WX AaHAJOTOB MM Mpe-
KypcopoB — B 4. 3 ¢T. 314; u. 3 ct. 3217
4. 3 cr. 321% 4. 4 ct. 323; u. 2 c1. 325;
4. 2 ¢T. 326; 4. 2 cT. 327; 00IIeCTBEHHBIE
OTHOUICHUS, 00ECHeUNBaIOIINEe OXpaHy

roCy/l1apCTBEHHOM TallHBI — B 4. 2 cT. 328;
4. 2 cT. 329; aBTOPUTET OPraHOB rocynap-
CTBEHHOM BJIACTH, OTHOIIEHH:, obecre-
YHBAIOIINE COOIOJICHUE MPEAMTHUCAHHOTO
MOPSIIKA OCYIIECTBICHUS KYPHATHCTOM
3aKOHHOW MPO(ECCHOHANBLHON JeATelb-
HOCTH, YCTAHOBJICHHBIN MOPSIOK HCIIOJ-
HEHUS TPaXJTaHCKO-TIPaBOBBIX  00s13a-
TENLCTB — B 4. 2 cT. 347; u. 2 ct. 347"
9. 2 ct. 352; 4. 3 ct. 355; ycraHOBIeH-
HBI 3aKOHOM ITOPSIIOK  OCYIIECTBIIe-
HUS TIpaBoCyausl 1 Oe30MacHOCTh JIMIA,
B3STOr0 moj 3amury — B 4. 3 cT. 371;
q. 2 ct. 374; u. 2 ct. 375; u. 2 ct. 378;
ct. 380; u. 2 ct. 381; u. 3 ct. 399; ycra-
HOBIICHHBIH TOPSJIOK HECEHUsT BOCHHOM
cityk0b1 —B 4. 2 cT. 402; 4. | mu. 2 cT. 403;
4. 3 cr. 403; 4. 2 ct. 404; 4. 3 ct. 404;
4. 4 ct. 404; 4. 3 ct. 406; u. 2 ct. 411;
4. 3 ct. 411; u. 4 ct. 411; 4. 2 cr412;
4. 2 cT. 414; u. 3 ct. 414; 4. 1 u u. 2
ct. 415; cr. 416; ct. 417; 4. 1 ct. 420;
2 cr. 420; 4. 3 ct. 420; 4. 1 ct. 421;
q. 2 cT. 421; u. 3 cT. 421; u. 3 ct. 422;
4. 3 ¢T. 426'; u. 4 ct. 426'; 4. 5 cT. 426';
0e30MacHOCTh 4YelloBeYeCTBa W OOIIIe-
CTBEHHBIC OTHOIIEHHs B cepe obecrie-
YEHUS] MEXKYHAPOJHOTO MPABOMOPSIKA —
B 4.2 CT. 439; 4. 2 cT. 446; u. 3 cT. 447.
Takum oOpasom, mpobiema oObeKTa
MPECTYIJICHUS, CIEICTBUEM KOTOPOTO
SIBISIETCS  HEOCTOPOXKHOE TPHUYUHECHUE
CMEpTH JIHILLY, JEeHCTBUTENBHO aKTyaJbHa,
a HMEIONIMHCS TUTIOPAIU3M  ITIOIXO/IOB
K ee pemeHuto, 0e3ycioBHO, oboramaer
ob1ee ydeHHe 00 00beKTe IPeCTyIICHHUS.
MsbI comlacHBI C MHEHHEM Y4YEHbIX,
KOTOpPBIE CUUTAIOT, YTO HA JIAHHOM JTare
Pa3BUTHSL YKPAHHCKOTO YTOJOBHOTO 3aK0O-
HOIATEeNbCTBA  BOMPOC  OTHOCHUTEIHHO
MOHUMAaHUsI 00bekTa (B MPECTYIUICHUSIX,
[J€ CJIEICTBHEM SBISCTCS HEOCTOPOXK-
HOE MPUYMHCHHE CMEPTH JIMIy) Kak
OOIIECTBEHHBIX OTHOIIECHUN BBITJISIIAT
Hanbojee yHHBEpCAIBHBIM  (COOTBET-
CTBYIOIIMM). DTO TIO3BOJISIET BBLICHUTH
CYIIHOCTB COIMAIBHBIX IIEHHOCTEH, KOTO-
prle obecreynBarOTCs OOIIECTBEHHBIMHI
OTHOUICHUSIMH U HAXOJSTCS IO/ OXpaHOit
3aKoHa 00 YroJIOBHOI OTBETCTBEHHOCTH,
Kpyr CyOBEKTOB, KOTOpbIE HEMoCpe-
CTBEHHO 3aMHTEPECOBAaHbI B MX OXpPaHE,
U COLMATBbHYIO CBS3b MEXIY JIHIAMH,
SIBISIFOIUMUCS.  YYaCTHUKAMH — TaKHUX
OTHOIICHUH, W, TAKUM 00pa3oM, mprMe-
HUTD MPABUIBHYIO KBATH(HUKALIUIO 00IIIe-
CTBEHHO OMNACHBIX IESHUH M PaCKPBITH
MEXaHH3M [PUYUHCHHS Bpeia OOBEKTY
YTOJIOBHO-TIPABOBON OXPaHBI.

Y4uThIBas, 4TO CTENEHb OOIIECTBEH-
HOU OMAacHOCTH JesSHHS BCErAa CBsA3aHa
C HACTYIUICHHEM OIIpeAeICHHBIX Bpel-

HBIX IIOCJIE/ACTBUH, B IPOaHAIH3HPO-
BaHHBIX HAMM CTaThsiX M YacTsAX CTarel
CIICIICTBHEM Bceraa OyneT HEOoCTOPOXK-
HO€ TIPUYMHEHHWE CMEpPTH JIUILY/JIONsIM.
[locnencTBust 1yist 4eIOBEKa OAWHAKOBEI,
a CaHKIWM [aHHBIX CTaTe M OOBEKT
(OCHOBHOW HETIOCPE/ICTBEHHBIH) pa3iu-
4aTca MEXay coOoif. B koHCTpyKIusax
COCTABOB NPECTYIUICHUH, TJI€ CIEACTBUEM
SBJIACTCA HEOCTOPOXKHOE HPHUYMHEHUE
CMEpTH JIpyroMy JIMILY, B ClIy4ae OTHece-
HHA K OCHOBHOMY HEIOCPEACTBEHHOMY
00BEKTY NPECTYIUICHUS JKU3Hb YEJIOBEKa,
BCET/Ia IPUCYTCTBYET HEMOCPECTBEHHBIH
JIOTIOJIHUTEIILHBINA 00S3aTeIbHBIN 00BEKT,
B KaueCTBE KOTOPOTO BBICTYNAET >KU3Hb
YeJI0BEKa, TaK KaK €r0 OTCYTCTBHUE BIICUET
3a co0OH, COOTBETCTBEHHO, OTCYTCTBHE
OTIPEIETICHHOTO MPECTYIUICHHS.

Pematomee 3HaueHue Ui KBaaupu-
Kaluy OOIIECTBEHHO OMNACHBIX JESHUH
KaK THPECTYIUVICHHH HMeeT Herocpe-
CTBEHHBIH OOBEKT NPECTYIUICHUS, KOTO-
pBIH SBISETCS] IEMEHTOM IOPUANYECKON
KOHCTPYKLMM COCTaBa HPECTYIUICHUS,
NPEeyCMOTPEHHOTO ONpPEEIeHHOW yro-
JIOBHO-TIPaBOBOH HOPMOI1 (OnpeeeHHOi
crareelt YK mnn gaxe ee yacteio). Takum
o0pa3oM, HWMEHHO HETMOCPEICTBCHHBIN
00BEKT IpeCTyMIIeHUs 00pa3yeT B KOHEed-
HOM HWTOT€ IOPHIMYECKYI0 OCHOBY YTO-
JOBHOM oTBeTcTBeHHOCTH. OH Ipenmnona-
raercsi Kaxaol crarbeil (MM ee 4acTblo)
OcobGenHoit yactu YK.

B npeifctByromem YK VYkpaunsl
B 18-Tu cTarpbiax NpHU3HAKOM OCHOBHOTO
cocTaBa npectymieHus U B 106-tu auc-
MO3UIHUAX CTaTeld MPU3HAKOM KBalH(U-
UPOBAHHOTO COCTaBa IPECTYIUICHUS
SIBISIETCS.  HEOCTOPOXKHOE IPUYMHEHHE
CMEpTH JApyromy Jmuily. Takme coCTaBbI
MIPECTYIUICHUH HAaXOMSTCS B Pa3HBIX pas-
nenax OcobenHoit wactu YK Vkpaunsl,
XOTSl OTIIMYAIOTCS APYT OT Apyra JHIIb
COBOKYITHOCTBIO ~IIPU3HAaKOB, KOTOpbIE
XapaKTepPU3yIT  OOIIEeCTBEHHO-OIACHOE
nesaue (mericTBMe wnm  Oe3neicTBHE)
U B KOHEUHOM HUTOTe MMEIOT OJMHAKOBBIN
pe3ysbTaT — HEOCTOPOXKHOE NPUYHHEHUE
CMEPTH JIULLY.

VIMEHHO MOSTOMY MHOJIOKEHUSI HEKO-
Topbix cTare YK Ykpaunsl B HacTosmee
BpEMs HHOT/Ia BOCIIPHHUMAIOTCSI HEOJHO-
3HaYHO M TpeOyroT Oonee AETaIBHOTO
W3y4YeHHUs, KOHKPETU3allU U COBEpIIICH-
CTBOBaHWSI.
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CTBEHHO-OIIACHBIC  JISSHHUS, CIICACTBHEM
KOTOPBIX €CTh HEOCTOPOXKHOE NMPUYNHEHUE
CMEPTH JIMILLY, HAXOAATCS B Pa3HBIX paszie-
nax OcobenHoit yactu YK Yipaunsl, 601b-
MIMHCTBO M3 HHX, KPOME IOCSTaTenbCTBA
Ha YKH3Hb, IOCATAIOT U HA JAPYTUe IPYIIIbI
OOIIECTBEHHBIX OTHOIIECHHH, KOTOPBIE, KaK
MPaBMJIO, BBICTYNAIOT HEMOCPEACTBEHHBIM
OOBEKTOM KOHKPETHOTO MPECTYILICHHSI.
Taxk KaK >KH3HB YeNIOBEKa SIBJISETCS BBICIIICH
COLIMAIBHON LIEHHOCTBIO, OHA HE MOXET
OBbITH BTOPOCTENEHHOW (CTOATH IOCIE
OTHOILICHHI NpaBa COOCTBEHHOCTH, XO3sTi-
CTBEHHOH JEATENbHOCTH U Jp.). Y UNThIBast
€IIMHCTBO 00s3aTeIbHBIX JOTOIHUTEIBHBIX
00BEKTOB, KOTOPBIE KACAKOTCS KU3HHU YeII0-
BEKa, CUMTAeM HEOOXOIMMBIM IIPECTYILIEe-
HUS, CIIEACTBUEM KOTOPBIX SIBIISICTCS TPH-
YHHEHHE CMEPTH JINIY (YMBIIUICHHO HITH
10 HEOCTOPOXXHOCTH), CHCTEMaTH3UPOBATh
B omHoM pasnene Ocobennoit gactm YK
VYkpaunsl. K coxanenuto, B JeHCTBYIOIIEM
"YTONOBHOM KOZIEKCE 3TOT MOMEHT HE YUTCH.
YacTUuHO peann3oBaTh JaHHOE I10JI0-
JKEHHE MOXKHO ObLIO OBl ITyT€M BHECEHUS
m3MeHeHnit B cr. 119 YK Vkpaussl, a
HUMEHHO JOINOJHUTH HOPMOH «HEOCTO-
POKHOE TMPUYMHEHHE CMEpPTH JIUILY
BCJICAICTBHE HEHAJUIEKAIIETO NCITOTHEHHS
JIMLOM CBOMX MHPO(ECCHOHATBHBIX 005-
3aHHOCTEH». DTO 1ano ObI BO3MOKHOCTh
HCKIJIIOYNTH YacTh M3 MPOaHAIN3UPOBAH-
HBIX cTtaredd (4. 3 ct. 135, 4. 2 ct. 137,
.2cr 139,49. 1 Tau. 2 ct. 140, ct. 141,
.2ct. 151, ct. 236, cT. 237, 4. 2 cT. 238;
.2¢T.239; 4. 2 cT. 241; 4. 2 c1. 253; 264,
.2 cT. 267; u. 4 ct. 2671; u. 2 cT. 270;
.2ct 2715 u. 2 ct. 272; 1. 2 ct. 273;
.2 ct. 274; u. 2 ct. 275; 1. 2 ct. 276;
.3 cr 281; u. 3 cT. 282; 4. 2 cr. 286;
.3 cr 286; ct. 287, ct. 288, 4. 3 cT. 3217
.2 ct 325; u. 2 cT. 328; 4. 2 ct. 329;
.3 cr 371; u. 2 ct. 374; 4. 2 ct. 375;
ct. 380; 4. 2 ct. 381), Tak Kak OOBEKTUB-
Hasl CTOPOHA TPECTYIUICHHS ITOJHOCTHIO
OXBAaTHIBAJIACh OBI IOTTOJTHEHHOH HOPMOTA.
B npyrux ciyuasx, rie npecTymieHHeM,
Hapsily ¢ HEOCTOPOXKHBIM MPUYMHEHHUEM
CMEpTH UYeJIOBEKa, IPUYUHACTCS Bpes
JIPYT'MM  OOIIECTBEHHBIM OTHOIICHUSAM
(COOCTBEeHHOCTH, OKpYXKalolleH cpene
U T.IL.), OpY KBATU(UKALUK CIEAYeT IpH-
MEHSITh COBOKYITHOCTb NIPECTYILUICHHUH.
BrimeykasanHoe  TO3BOISIET  HaM
c(hOpMyIHpOBATh CIIEIYIOIINE BBIBOMBL:
1) HemocpeAcTBEeHHBIM OOBEKTOM COCTa-
BOB IIPECTYIUICHNH (CIeCTBHEM KOTOPBIX
SBIIIETCSI HEOCTOPOXKHOE TPHUYUHEHUE

L - B < R Y < B - B - -

CMEPTH 4eJIOBEKY), IPEIyCMOTPEHHBIX
pasnuuHbiMH  paspenamu  OcoOeHHOM
yactu YK YkpauHsbl, BRICTYNAIOT pa3iny-
Hble OOLIECTBEHHbIE OTHOLICHUS, OHAKO
00s3aTeNbHBIM JOIOIHUTENBHBIM 00BEK-
TOM BCETJ[a BBICTYNACT JKH3Hb YEJIOBEKa,;
2) YCTaHOBIECHHE HETOCPEACTBEHHOTO
00BeKTa ITOMOTaeT PACKPHITH COIUATIBHO-
MOJUTHYECKYIO CYIITHOCTH OXPaHSIEMBIX
VYK VkpanHBI OTHONIEHWH, YTO B CBOXO
odepeslb UMEET 3HAUCHHUE IS OIpezielie-
HHS OOIIECTBEHHO OINACHOTO XapakTepa
MPEAyCMOTPEHHBIX JEUCTBHH, NpaBHIIb-
HOT'O PEIIeHUs BOIPOca O KBaTHM(QUKALMN
MPECTYIUICHUH, CIEACTBUEM KOTOPBIX
SBISIETCS. HEOCTOPOXKHOE MPUYUHEHUE
CMEpTH JIUILY.
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BBIITIOJIHEHUE HOPM MEKIAYHAPOJHOI'O
I'YMAHHUTAPHOI'O IIPABA B BOOPY KXEHHBIX CHJIAX YKPAUHBI

Haramua MAJI3UT'OH,
acrupaHT Kadeapbl MEKTyHAPOIHOTO TIpaBa
MHcTuTyTa MEXKIYHApOIHBIX OTHOILICHUI
Kuesckoro HanpoHanbHOro yHuBepcuTeTa MMeHn Tapaca IlleBuenko

AHHOTALUA

Crarbs IOCBSIIEHA aHAIN3Y HOPM MHCTPYKIUH O MOPSIIKE BHIMOIHEHUS] HOPM MEKAYHAPOIHOTO I'YMaHUTAPHOTO Ipasa B Bo-
opyxeHHbIX Cuiiax YKpauHbl, HallpaBICHHOH Ha peann3anuio noioxenuit 3akona Ykpausbsl «O6 o0opoHe» n BoeHHOH TOKTPHHEI
VYkpaunnsl. Mccnenyercsi COOTHOIIEHHE TTOJIOKEHUH 03Ha4eHHOH MHCTpyKIny 1 YTONOBHOTO KOZeKca YKpauHBI B KOHTEKCTE pealln-
3aluH YKpaHHOW HOPM MEXAyHapOIHOr0 TyMaHUTapHOTO MpaBa, MPeJIaraloTcs MOAXO0Abl K YCOBEPIIEHCTBOBAHUIO JI€HCTBYIOIIETO
YTOJIOBHOTO 3aKOHO/IATENIbCTBA YKPAUHBI.

KiroueBble cj10Ba: MeXIyHapOIHOE TyMaHHTApHOE MPaBO, BEITOJHEHNE HOPM MEKIYHAPOIHOTO IpaBa, NMIUIEMEHTANNs, YTo-
JIOBHOE 3aKOHOZATENbCTBO, YTOJIOBHBIN Kofieke YkpauHsl, Boopyxennsie Cuitbl Ykpaunsl, BoeHHas JOKTpHUHA YKpaHHBL.

FULFILLMENT OF THE NORMS OF INTERNATIONAL HUMANITARIAN LAW
IN THE ARMED FORCES OF UKRAINE

Natalia MADZIGON,
Postgraduate Student at Department of International Law
of Institute of International Relations
of Taras Shevchenko National University of Kyiv

SUMMARY
The article is devoted to the analysis of the norms of the Instruction on the procedure for the fulfillment of the norms of international
humanitarian law in the Armed Forces of Ukraine, aimed at implementing the provisions of the Law of Ukraine "On Defense" and the
Military Doctrine of Ukraine. The correlation of the provisions of the designated Instruction and the Criminal Code of Ukraine in the
context of Ukraine’s implementation of the norms of international humanitarian law is explored, as well as the approaches to improve

the existing criminal legislation of Ukraine are proposed.
Key words: International Humanitarian Law, International Law fulfillment, implementation, Criminal Law, Criminal Code of
Ukraine, Armed Forces of Ukraine, Military Doctrine of Ukraine.

IMocranoBka npodaemsl. OcHOBOIIO-
JIOXKHBIM TIPUHIMIIOM MEXyHapOIXHOTO
IpaBa SBJSIETCS NPHHLMI JOOPOCOBECT-
HOTO HCIIONHEHUSI MEXKyHapOIHbBIX 005-
3arenbcTB. B Yerae OOH 3akpeniieHa
HEOOXOIMMOCTb CO3JaHUsl YCIOBHH, IPH
KOTOPBIX OymeT coOMoaaThCsi CIpaBel-
JIMBOCTh M YBa)XKEHHE K 0053aTeNIbCTBAM,
BBITEKAIOIMM U3 JIOTOBOPOB M JPYTHX
HCTOYHUKOB MEXIYHApOAHOTO IIpaBa.
Ilpu oLEeHKE BBIIOIHCHUS TOCYIapPCTBOM
MEKlyHapOIHBIX 005I3aTENbCTB YUUThIBA-
eTcsl He TOJIbKO HOBEJEHHE IocyaapcTBa
Ha MEXIYHAapOJHOW apeHe, HO TaKke
MOJIOXKEHHSI HALMOHAJBHOTO 3aKOHOJa-
TEJILCTBA M IPAKTHKa €ro NPHMEHEHHMS.
OT0 00YyCIIOBIEHO TEM, YTO COIACPIKAHUE
NPUHLMIA HMEET HEe TOJIBKO MEeXIy-
HapOIHO-TIPABOBYI0O  KOHHOTAIMIO, HO
1 HAllMOHAJIBHYIO.

BbInonHeHne HOPM MEXTYHAPOJHOTO
T'YMaHUTApHOTO TIpaBa SIBJISETCS YaCThIO
BBINOJIHCHUS. ~ MEXKIYHApoOmHBIX  00s13a-
TEJBCTB B LIETIOM, & C y4ETOM IOCIECAHHUX

COOBITHI B CTpaHe HaJyIe)aree UCIoHe-
HHE 00513aTe]bCTB MIMEHHO B ITOH cdepe
CTAaHOBHUTCSl KJIIOYEBBIM BOIPOCOM ISt
OLICHKH YKpauHbI ¢ TOUKH 3peHust 3pdex-
TUBHOCTH 3aIUTHI IIPaB YEJIOBEKA B LIETIOM.
HemanoBaxkHyto poiib B IpoLECCe BBINOI-
HEHHMS TAaKUX MEXKIyHAapOIHBIX 00s3a-
TENICTB BBIMONHSIOT BoOpy)KeHHBIE CHIIbI
VipauHsl. B cBsi3u ¢ 3TM 0COOBII HHTEpEC
MIPEe/ICTaBIsIET MCCIEAOBAHNE TEHICHINIT
U OCOOCHHOCTEH HOPMAaTHBHO-TIPABOBOTO
peryaupoBaHus BBIIOTHEHUS Boopyxken-
HeiMH CrmaMu YKpawHBI HOPM MeXIyHa-
POIHOTO I'yMaHUTAPHOTO TIPaBa.
AKTyaJlbHOCTh TEeMbl HCCJIEI0Ba-
Hus. Crenyer OTMETHTh, YTO Hpodiema
BBIMOJTHEHUSI HOPM  MEXAyHapOIHOIO
TIYMaHUTApHOTO IpaBa BoopykeHHBIMU
Cunamu YKpauHbI SIBJIsI€TCA MaJIOU3y4€eH-
HOM B HayKe MEXIyHapoJHOIO IIpaBa.
OtnenpHBIE aCNEKTHl 3TOM mpobiema-
THKU HAIUTA OTPakeHHEe B paboTax TaKUX
YKpanHCKHUX yd4eHBIX, kak P. Koporkwii,
E. Jlykpsnuenko, H. I'matoBckuil u ap.

OpHaxko cymiecTBylomue paboThl He Tal0T
KOMILJICKCHOTO aHaJii3a npo0iieM, CBs3aH-
HBIX C TEHICHLMAMH M OCOOCHHOCTAMHU
HOPMAaTHBHO-IIPABOBOTO  PETYIMPOBAHUS
BBINIOJIHEHUS. BOOPYXXEHHBIMH ~ CHJIAMH
YKpauHbBl HOPM MEXIYHApOJHOIO IyMa-
HHUTApHOTO TIPaBa.

Lenbio u 3a1a4yeil cTaTbM SIBISETCS
BBISIBIICHUE TEHJCHLIUI U 0COOEHHOCTEH
HOPMAaTHBHO-TIPABOBOTO  PETYIUPOBAHHS
BEIMONHEHUs BoopyxkenasiMu  Crtamu
VYKpanHbl HOPM MEXIyHapOZHOTO TyMa-
HUTAPHOTO IIpaBa Ha OCHOBE aHaJM3a
WHCTpYKIIMM O TOpPSIOKE BBHITOTHEHHS
HOPM MEK/IlyHapOIHOIO T'yMaHUTapHOTO
npasa B Boopyxxennbix Cunax YKpauHbl
KaK OCHOBHOTO JIOKYMEHTa, COJIepiKa-
IIEr0 OCHOBHBIC HAIPABJICHUS BBIIOJ-
HEHUsI HOPM MEXIYHapOIHOTO T'yMaHH-
TapHoro npasa Boopyxennsivu Cunamu
VkpauHbl, a Takke (OPMHPOBAaHUE
HAay4YHO-OOOCHOBaHHBIX  PEKOMEHIAILNH
[0 W3MEHEHHIO HAIlMOHAJIBHOTO 3aKOHO-
JIaTeIbCTBA YKPaUHBI.



H3noxeHnne OCHOBHOIO MaTepu-
ana. OCHOBOIIOJATAIONINM JOKYMEHTOM,
OTIPENETISIONINM HAIlPABIEHHsI BBIIOIHE-
Hust BoopyxenusiMu CunaMu YKpauHBL
(manee — BCY) B3sTBIX Ha ce0s MeXTyHa-
POIHBIX 00513aTENBCTB B chepe MexayHa-
POIIHOTO I'YMaHUTApHOTO MPaBa, ABIISCTCS
Boennas noxrtpuna VYkpaunsl [7]. OtoT
JIOKYMEHT (UKCHUPYET KOHLENTyaJbHbIE
OCHOBBI (DyHKI[HIOHUPOBaHUS BOEHHON
cdepbl rocyaapcTBa, ONpeaenss INpHH-
LIMITBI TTOBE/ICHUSI BOOPY)KEHHBIX CHJI KaK
B BOGHHOE, TaK U B MUpHOE Bpems. Peann-
3anust BoeHHO# JOKTpHHEI TpeOyeT, mpe-
JK/I€ BCETO, COBEPIICHCTBOBAHUS 3aKOHO-
JaTeNbCTBa YKpauHbI B cepe 000pOoHHI,
JIOJDKHOTO PEeTyITHPOBAHUS JESITEIEHOCTH
B BOCHHOH cdepe M ajanTanuu 0a30BBIX
3aKOHOJIATENbHBIX, KOHLIETITYaJIbHBIX
U TIPOTPaMMHBIX JOKYMEHTOB 10 BOIIPO-
caM 0OOpOHBI K COBPEMEHHBIM peausiM
(1. 47 BoenHo# nokTpuHbl YKpauHsl) [7].

Jnst peanuzanuu nonoxeHnit Boen-
HOM IOKTPHUHBI YKpauHbl ObUT M37aH MPH-
ka3 MuHncTepcTBa 000POHBI YKPaUHBI OT
23 mapra 2017 Ne 164 «O06 yTBepKaCHUH
WHCTpYyKIIMM O TOpPSAKE BBITOTHEHHS
HOPM MEXIYHAPOIHOTO TYMaHHTapHOTO
npaBa B Boopyxennsix Crnax YKpanHbD)
(3apeructpupoBad B MuHHCTEpCTBE
foctunun Ykpaweel 9 wions 2017 mox
Ne 704/30572) (manee — WuHcTpykims)
[6]. BbI3pIBaeT COMHEHHE J1IOCTATOYHOCTD
3TOro JIOKyMEHTa Kak 0a30BOro peryss-
TOpa, KaK Ui HaJUIe)Kallero BBITIOIHE-
HUS TONIOKeHN BOeHHOI TOKTPUHBI, Tak
U JUIA peajM3alil HOPM MEXTyHapon-
Horo ryManuTapHoro npasa BCV. Tem ne
MEHee, CTOUT OTMETUTH P TIO3UTHBHBIX
MoMmeHToB MHCTpyKIHN.

Bo-1repBrIx, 3T0 3aKperuieHne Ha 3aKo-
HONATETFHOM YpPOBHE TIOHSTHSI «MEXITy-
HApOIHOE TyMaHUTapHOE IpaBo». Tak,
contacHo 1. 1 pazznena 1 «OcHOBHBIE TOJTO-
JKEHUsI MEXIyHapOAHOTO TYMaHHTAapHOTO
npaBa, IpPUMEHSEMbIE B BOOPYKCHHBIX
KOH(QUINKTaX» MEXyHapoAHOE IyMaHUTap-
HOE TPaBo (IPaBO BOOPYIKEHHBIX KOH(IIHK-
TOB) — 3TO CHCTEMa MEXTyHapOJHO IpH-
3HAHHBIX MPABOBBIX HOPM M IIPUHIIUIIOB,
MPUMEHSEMBIX B MEPHUON BOOPYKEHHBIX
KOH(IIVKTOB, YCTaHAaBIMBAIOIIMX IIpaBa
1 O00S3aHHOCTH CYOBEKTOB MEXIyHApO.I-
HOTO TIpaBa OTHOCHTENBHO 3allpeTa WITH
OrpaHUYEHHUS MCIIONBb30BAHUS OIPE/ENICH-
HBIX CPEJICTB U METOIOB BEJICHHS BOODPY-
JKEHHOW OOpBOBI, OOECIIeYeHUs] 3aIlUThI
JKEPTB KOH(IIMKTA U ONPEIEIISIOIINX OTBET-
CTBEHHOCTb 32 HapyIIeHHE 3THX HOPM [6].

Bo-BTOpBIX, 3TO  NpenIoKEeHHBIN
JOKYMEHTOM TIOAXOJ K OIpEJeNICHUIO
o0beMa 0053aTebCTB MEXIyHAPOTHOTO
TYMaHMTapHOTO IIpaBa ¥ OTHECEHHE Ha
3aKOHOJATEJIPHOM YPOBHE K MCTOYHHMKAM
MEXKIyHapOIHBIX 00s3aTeNnbCcTB B cdepe
MEX[yHapOIHOTO I'yMaHHTapHOTO IpaBa
MEKIyHapOTHO-IIPABOBBIX OOBIYACE.

Bwmecte ¢ TeM cyiecTByeT puCK, 4TO
TaKOW MOIXOI MpHBENET K BO3HHKHOBC-
HHUIO TPOOIEMBbI OmpeseNeHns o0bema
U COAEPXKaHMS TaKUX OObIYaeB, XOTA 3TO
OTHOCUTCS K oOmieil mpobneMe HMILIe-
MEHTAlLlM HOPM MEXIyHapOIHOrO IpaBa
B HAI[MOHAJIBHOE  3aKOHOJATEIbCTBO.
Crnenyer OTMETHTb, YTO Ha IOCTCOBET-
CKOM MPOCTPAHCTBE CHOPMUPOBAIOCH
JIOBOJILHO CHEHU(UYECKOE, «KMEXaHUCTHU-
YeCcKoe» OTHOLICHHE K mpobiieMe Hallu-
OHAJILHO-TIPABOBO HUMIUIEMEHTALHN
HOPM MEXIYHApOJHOTO IIpaBa, B TOM
YHCIIE MEXIYHAPOJHOTO I'yMaHHUTAPHOTO
npasa. [1o MHEHHIO psiia YYEHBIX, MPH
BBINIOJIHEHUH  MEJK/LlyHapOIHO-IIPABOBBIX
0053aTeNbCTB  MyTEM HMIUICMEHTAlNH,
HAalMOHANBHBIA  3aKoHOJaTenb  oOpa-
IaeT BHUMAHHWE B OCHOBHOM Ha HOPMBI
MEXIyHapOIHbIX JOIOBOPOB, K KOTOPBIM
npuMeHsieTcs obras cxema: 1) perreHue
BOIIPOCa O TOM, K KaKMM MEXIyHapo[-
HBIM JIOrOBOpaM B cdepe MexIyHapoa-
HOT'0 TYMaHHTapHOTO MPaBa UMEET CMBICIT
NPUCOCANHSTBCS; 2) aKT HPHCOCANHCHHS
K COOTBETCTBYIOLICH KOHBEHLIWH U MPH-
HSTHSI HEOOXOAMMOTO HMMILIeMEHTAIH-
OHHOTO 3aKOHOZATeNIbCTBA, IPUBEICHHE
HallMOHAJIbHOT'O 3aKOHO/ATENbCTBA (BOCH-
HOT'0, YTOJIOBHOTO U T.J1.) B COOTBETCTBHE
C  KOHBCHLMAMH, HPEHMYIIECTBEHHO
nernaercs Onaronapst A€ATENbHOCTH HallU-
OHAJIBHBIX KOMHCCHH IO HMMIUIEMEHTa-
UM MEXAYyHapOAHOI0 TyMaHHTapHOTO
npasa, KOTOpble ()OPMHUPYIOTCS IO ATH-
JI0f MUHHCTEPCTBA FOCTHIIMHM WIJIA HHOTO
BEIOMCTBA, OTBETCTBEHHOT'O 32 IIPABOBYIO
HOJIUTUKY TOCYNapcTBa; 3) IOCIENyro-
M MOHUTOPHHT BBIMIOJIHEHHS JOTOBOP-
HBIX 00513aTeNbCTB (OUEBHIHO, OBOJIBHO
(dopmanbHbIil). B cBA3M ¢ 3THM yueHble
YKa3bIBAalOT Ha TO, YTO OCTAaeTCs Hemo-
HATHBIM, KaK B 3Ty CXeMy BIHUCATh 0Os-
3aTeNbCTBA TOCYAAPCTB, BBITEKAIOIINE
U3 00IIero OOBIYHOTO MEXTYyHAPOTHOIO
npasa. J[efCTBUTENBHO, C HMMH CTOMT
COINIACUTBHCS, BEIb B 3aKOHOIATEIHCTBE
YKpauHBI ¥ JPYTUX MOCTCOBETCKUX TOCY-
JApCTB TaKOHl MEXaHU3M OTCYTCTBYET,
U CHTyalHsl OCJIOXHSCTCS elle U OTCYT-
crBueM B KoHeTuTyIMH YKpanHbl OTBETA

IANUARIE 2019

Ha BOIPOC 00 OTHOIICHUY HALMOHAJIbHOM
IIPABOBOM CHCTEMbI K OOBIYHOMY MEXK[IY-
HapoAHOMY TmpaBy. YacTUYHBIA OTBET,
110 MX MHEHHUIO, MOXXHO HaHTH B CTarhbe
18 KoncTuTymuu VYKpauHbI, COIJIACHO
KOTOPOIl BHEHIHEHONINTHYECKAS JESITeNb-
HOCTh YKpaWHBl HalpaBlieHa Ha o00e-
CIICUCHHE €€ HAIMOHAJIBHBIX HHTEPECOB
u 0e30IacHOCTH IIyTeM IOIJICPKAHUS
MHpPHOTO W B3aWMOBBITOIHOTO COTPYI-
HUYECTBA C WIEHAMH MEXIyHapOIHOTO
coo0liecTBa Ha OCHOBE OOLIENpPU3HAH-
HBIX NPHUHLUUIIOB U HOPM MEXIyHapo.-
Horo mpaBa. OAHAKO KOHCTUTYLHOHHO
[IPOBO3IVIALICHHOE HAMEPEHHE OCHOBBI-
BaTh «BHELIHENOJIUTHYECKYIO JIESTEllb-
HOCTb» Ha OOIIENPU3HAHHBIX IPHUHIIU-
max ¥ HOpPMax MEXIyHapOJHOTO IpaBa
HE JaeT OTBETa Ha BOIPOC O COOTHOIIIE-
HUU HallMOHAJIbHOM IPABOBOH CUCTEMBI
U OOBIYHBIX HOPM MEXKAYHAPOIHOTO
mpaBa, XOTsl OBl M «OOIIETPHU3HAHHBIX)»
[4,c. 13].

Henb3st He contacuUThCS TakxKe C TeM,
YT0 KakMM Obl HHM OBUIO COJEp)KaHUe
HalMOHAJBHBIX ~ KOHCTUTYLMH, ToCy-
JapCTBO JIOJDKHO BBINOJNHATH MEXKIY-
HapOJHbIC 0053aTeNbCTBA, B TOM YHUCIE
BBITEKAIOIME W3 OOLIEro MexXIyHapo.-
HOTO mpaBa. B ommume or oxapaxrte-
PH30BaHHOTO BHIIIE MpoOIEcca IPUCO-
eIMHEHNS K MEXIYHapOTHOMY IOTOBOPY
¥ eT0 NMIUIEMEHTAINY Ha HAMOHAIEHOM
YpOBHE, B Ciy4ae ¢ OOIIUM OOBIYHBIM
MEXIYHapOAHBIM TIIPaBOM TSDKENO, a
HHOTZIA JlaKe HEBO3MOXHO IPOCIEAUTD
BOJIEBOE pEIIEHHEe TocynapcTBa ObITh
CBSI3aHHBIM TaKMMH HOpPMaMH. DTO TeM
Oonee MMeeT 3Ha4YEHHE Ul TOCYIAapCTB,
KOTOpbIe paHee He ObUTM CyOBeKTaMu
MEK/lyHapOIHOTO TIpaBa, I Ybsl MEXK-
JOyHapoJHasi MpaBOCyOBEKTHOCTh Oblia
JOBOJIBHO yCJTOBHOH (YKpamHa Kak Ipo-
nomkatens YikpanHckoit CCP — umena
Opranmzammn  O0bequHEeHHBIX Harmit).
CoBpemMeHHast JOKTPHHA, B YaCTHOCTH
«JloHTOHCKHE TPUHIUIBD ACCOIHAINH
MEJK/lyHapOIHOTO I1paBa, IOATBEPXKIAET
Mmbicab . Jlayrepnaxra, 4To HOBOE rocy-
JAPCTBO HE MMEET BO3MOXXKHOCTH BBIOU-
parh U3 CyLIECTBYIOIIUX HOPM MEXIyHa-
POZIHOTO HpaBa Te, KOTOPHIX OHA JKelaeT
MIPUJICP)KUBATHCS, @ KOTOPBIX — HET. [ocy-
JapcTBO  CBA3aHO  OOLICNPU3HAHHBIMU
HOpPMaMH MEXIyHapOJHOTO IIpaBa, Jake
€CJIN €Tr0 COIIacHe Ha HUX HE MOXET OBITH
JIOKa3aHO B KaXXJIOM KOHKPETHOM CIIydae.
Hocrarouno, 49ToObI 3Ta HOpMa ObITa
OOILIEeNIPU3HAHHOW, M TPYAHO OBUIO OBl
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IIPEJICTaBUTh, YTO LIMBUIM30BAaHHOE IOCY-
JAPCTBO OTKAXKETCS OT €€ COONIONCHUS
[4,c. 13-14; 1, c. 56-57].

Ha cerogusiiauii 1eHp HOpMa, 3aKpe-
wieHHas B . 2 paznmena 1 WMHcTpykimu,
B MOJHOH Mepe OTpakaeT YKa3aHHYIO
JOKTPHHY U HEOOXOANMOCTH MCIIONHEHUS
MEXTyHAPOIHBIX 00S3aTeNIbCTB, HE3aBH-
CcUMO OT (POpPMBI BX 3aKperuieHust: «O0bemM
0053aTeIIbCTB CTOPOHBI MEXKTYHAPOJHOTO
BOOPYXEHHOTO KOH(JIMKTA (BOHHBI) Orpe-
JienseTcst Kak HopMaMu OOBIYHOTO IIpaBa,
TaK U JOTOBOPHBIMH HOPMAaMH MEXIy-
HAapOJHOTO TYMaHUTApHOro mpasa <...>,
patndUIMPOBaHHBIMU  KaXJI0H CTOpO-
HOi». TeM He MeHee, Ha TMPAKTUKE 3Ta
HOpMa HOCHT INPEHMYIIECTBEHHO JeKIIa-
PaTHBHBIN XapakTep, YTO MOATBEPKAAECTCS
MOJOXKEHUAMH HAIMOHAJIBHOTO  yTOJIOB-
HOTO 3aKOHOJATEeNIbCTBA. TaK, yrOJOBHBIM
3aKOHOJATENIbCTBOM ~ YKpaWHBI  IIpemyc-
MOTpPEHa OTBETCTBEHHOCTh (PU3MUECKHUX
JIUIT 32 T€ HapyIIeHUs 3aKOHOB M 0OBIYaeB
BOWHBI, IIPETYCMOTPEHHBIX MEXIyHapol-
HBIMH JIOTOBOpaMH, coriacue Ha o0s3a-
TEBHOCTh KOTOPBIX NpeNoCcTaBiIeHo Bep-
xoBHOH Panmoit Ykpaunel. Hckimrouenuem
SIBIIAETCS CTaThs 438 YrojIoBHOro KoJekca
Vipausnsl (nanee — YK Ykpaunst), npemyc-
MaTpUBAIONIAs HAKA3aHUE 33 HAPyIICHUS
3aKOHOB M OObIYaeB BOWHBI, 3alpeleH-
HBIX MEXTyHAapOAHBIM ITIPAaBOM B IIENIOM,
a TaKXKe 3a «IpyTrue HapyIICHHS 3aKOHOB
1 00bIYaeB BOMHBI, KOTOpPBIE IIPETyCMO-
TPEHBl MEXKTyHApOAHBIMH JIOTOBOpPaMH,
coriacue Ha 00s3aTeNbHOCTh KOTOPBIX
npenocTtasiaeHHas  BepxoBHoit  Papoit
Vkpaunsry. Takum 00pa3oM, AUCTIOZULIHUS
CTaThH IPONUCAHA TAKUM 00pa3oM, 4TO Ha
MPaKTHKe pabOTaIOT TOJBKO MOJIOXKEHHMS,
Kacaromeecs MeX/IyHapOIHbIX IOTOBOPOB.

Bmecte ¢ TeMm BBI3BIBAIOT COMHE-
HUE TOJNOKEHUs WHCTpyKuuMu mno aeu-
CTBHIO BO BPEMEHH HOPM MEXAyHapoOIl-
HOro TymaHuTapHoro mnpasa. CornacHo
. 2 aToro xe pasaena VHcTpykuuu, ee
HOPMBI BCTYTIAIOT B CHITy C Ha4yaJOM BOO-
PY)KCHHOTO KOH(QJMKTa HIM OIepanuu
I10 TIOJ/ICP)KaHUI0 MUpa U 0E30MacHOCTH
[6]. IlpuMeHeHHE HOPM MEXKIYHAPOIHOTO
I'YMaHUTapHOTO IIpaBa BO BpeMs MEXIY-
HAapOJHBIX BOOPYKCHHBIX KOH(IMKTOB
npekpamaercs ¢ OoOIMM OKOHYaHHEM
BOCHHBIX JCHCTBUMU, a HA OKKYyIIMPOBAH-
HOW TEPPUTOPHU — C OKOHYAHHEM OKKY-
Malyy, 3a HUCKIIOUCHWEM INPUMEHEHUS
B OTHOLICHHH JIHI], Y€ OCBOOOXKICHHE,
penarpuanust WM o0ycTpoiicTBO OymayT
OCYILECTBIICHBI [TOCTIE ITUX CPOKOB [6].

Ho, Hampumep, B COOTBETCTBHUHM CO
ct. 77 Iporokona I CtopoHsbl, Haxons-
myecs B KOHQIMKTE, NPUHUMAIOT BCE
BO3MOXKHBIE MEPBI JUIsl TOTO, YTOOBI JETH,
HE JOCTUTIINE MATHAJUATWICTHETO BO3-
pacTa, He IPUHHMAIHM MPSIMOTO Y4acTHUs
B BOGHHBIX JEHCTBUAX, M, B YacTHO-
CTH, CTOPOHBI BO3JEP)KHUBAIOTCS OT HX
BEepOOBKH B CBOU BOOPYKEHHBIE CHIIBI;
mpr BepOOBKE W3 YHCNA JIMI, JOCTH-
IIMX TIATHAIIATHIETHETO BO3pacra, HO
KOTOPBIM €llle HE HCIIOIHWIOCh BOCEM-
Hajguatu Jet, CTOpOHBI, Haxoasuecs
B KOHQIIMKTE, CTPEMATCS OTJaBaTh Hpe.-
MOYTEeHHE JIUIAM CTapIlero Bo3pacra [2].
AHaJOTUYHOE TMIOJNOXKEHHE 3aKPEIUICHO
u B cT. 4 [Ipotokona II [3]. [Tpu aTom meid-
CTBHE 3THX IIOJIOKEHHH HE OTpaHHYCHO
BO BPEMEHH.

B-Tpetsmx, BO MHOTHX CiIydasx
TONBKO 3Ta MHCTpyKIMs AaeT ompenere-
HUE psIy KaTerOphil MeXKIyHapOIHOTO
TYMaHUTapHOTO TIIpaBa, HCIIOJIb3YEMBIX
B 3aKOHOJATEJILCTBE YKPauHbI, B 4acT-
HOCTH, B YTOJOBHOM KOJIeKCE YKpauHbI,
B TOM YHCJIE HEOOXOIMMBIX JUIs PaBUIIb-
HOM KBaIM(UKAIMK NPOTHBOIPABHBIX
nesHU. WHCTpyKUUsl aeT TOJKOBaHUE
TAaKMM TIOHATHSIM, KaK «BEPOJIOMCTBOY,
«BOCHHBIC OOBEKTBI», «ICMOPTALUS HIH
HaCHJIBCTBEHHOE IepeMelIeHNe Hacelne-
HUSI», «TYXOBHBIH IIEPCOHAID), (GKEPTBEI
BOOPYXEHHBIX KOH(IUKTOB», «HE000-
poHsieMasi MECTHOCTB», «KOMOATaHTBI»,
«HEKOMOATaHTBD), «HEMEXIyHapOIHBII
(BHYTpEeHHHI) BOOPYXXEHHBI KOHQIHKT
(BOOpYKEHHBIH KOH(IMKT HEMEeXIyHa-
POITHOTO XapaKTepa)», «IIePErOBOPIIUKIY,
«IapTU3aHBY, «YBAKEHHE M 3alUTay,
«perpeccaliny, «rPaXIAHCKOE JIULION,
«TpaXXIAHCKOE HACEJICHUE» U JIPyTHeE.

B-ueTBepThIX, aKTyaJlbHBIM
eTcst 3aKperuieHne B paszgene 4 MHcTpyk-
UH OCOOCHHOCTEH IPHUMEHEHHUs HOPM
MEXXIyHapOAHOTO TYMaHHUTapHOTO TpaBa
B HEMEXXTyHAPOIHBIX (BHYTPEHHHX) BOO-
PYKEHHBIX KOH(IHUKTaX (BOOPYKEHHBIX
KOH(IIMKTaX HEMEKIYyHapOJHOIO Xapak-
Tepa) 1 HOPM IIpaBa Mo [IPpaBaM YeJIOBEKa,
MPUMEHAEMbIX B CHTYallMAX HapyLIeHHs
BHYTPEHHETO MOPS/IKa U BO3HUKHOBEHHS
00CTaHOBKM BHYTPEHHEH HalpsHKEHHO-
CTH, TAKUX KaK OECIOpS/KH, OTACIbHbIC
U CIOpaJUueCKUe aKThl HACHIHA. AKTY-
aJTBHOCTh WX 3aKOHOAATEIBHOTO 3aKpe-
IUIEHUS. comIacyeTcs ¢ OOIeMHpOBOH
TEHIEHINEH pacrpoCTPaHsITh HOPMEI
MEXXIyHapOJHOTO TYMaHHTapHOTO IpaBa
Ha BCE€ THITBI BOOPY)KEHHBIX KOH(INKTOB.

SABJISA-

Bmecre ¢ TemM MHOrHe INOJOXKEHHS
310l IHCTPYKLIMU HE COTNIacyloTcs ¢ Aeh-
CTBYIOIIMM 3aKOHOIATENbCTBOM WM HE
UMEIOT 3aKOHOJAATENIbHBIX MEXaHH3MOB
uX peanu3aluu. bomblie Bcero BOIMpo-
COB, C Halled TOYKM 3pPEHHUS, BBI3BIBACT

pasmen 8 WHcTpykuum, comepKamui
Mpeanucands 00 OTBETCTBEHHOCTH 3a
HapyloIeHHE HOPM  MEXTyHapOTHOTO
TYMaHWTapHOTO TipaBa. Tak, COINIacHO
n. 4 pasgena 8 «OTBETCTBEHHOCTh 3a
HAapylIeHHE HOPM  MEXKIyHapOIHOTO
TYMaHUTApHOTO T1IpaBa» K YTrOJOBHOM
OTBETCTBEHHOCTH IIPHUBIICKAIOTCS JIMLA,
COBEPILUMBLINE CEPbE3HbIE HAPyLICHHS
HOPM MEK/yHapOIHOTO T'YMaHUTapHOTO
npasa [6]. UHCTpyKIUS BBIIESIET cephes-
Hble HapyIICHUs, HAalPaBJICHHbBIC MPOTHB
nrozieil; cepbe3Hble HapyIICHUs, HalpaB-
JICHHBIE TIPOTHB HMYIIECTBA; CEpPbhe3-
HbIE HAapyILICHHs, COBEPIICHHBIC MyTeM
BEPOJIOMHOTO HCIIOJIB30BaHUS MEXIyHa-
POIHO-TIPU3HAHHBIX  OMO3HABATEIBHBIX
3MOJIeM (3HAKOB) ¥ CHTHAJIOB.

ComracHO M. 5 K cepbe3HbIM Hapy-
MICHUSIM HOPM MEXKIYyHapOIHOIO I'yMa-
HUTapHOTO MpaBa, HAIPABIEHHBIX IIPO-
TUB JIIO[CH, OTHOCATCS: YMBIIUICHHOE
yOUIICTBO, MBITKH M JKECTOKOE obparie-
HHE; YMBIIUICHHOE TNPUYUHEHUE TSDK-
KX CTpPafaHUil MM CEpbE3HOTO yBEUbs
WM HAaHECEHHE Bpela 370POBBIO HUeJo-
BeKa; HamaJeHHe Ha JIMI, HaXOMSAIINXCS
MO 3aUIUTOH MEXITyHapOTHOTO TyMa-
HUTapHOTO TIpaBa; COBEPIICHHE Hara-
JICHUs  HeM30MpaTeNbHOrO  XapakTepa,
KOIZla M3BECTHO, YTO 3TO CTaHET NpPUYH-
HOIl YeJoBEeYeCKUX MNOTeph Cpend Ipax-
JTAHCKOTO HAaceleHHs M HaHeceT ymepo
TPaKIAHCKUM OOBEKTaM; HalajeHHe Ha
OIacHbIC YCTAHOBKHM U COOPY)KEHUSI, €CIIH
H3BECTHO, YTO 3TO MOBJIEUET YPE3MEpHEIE
MOTEPH Cpell I'PaXkKTaHCKOTO HACENCHHS
WM 3HAYUTEIIBHBIC YOBITKH TPAKIaHCKUM
00beKTaM; HamaJieHHe Ha HEO0OOpOHse-
MYK MECTHOCTb U JCMUJIUTAPU30BaH-
HYI0 30HY; HENpaBOMEpPHOE HalaJcHUE
Ha KyJIBTYpPHBIE LICHHOCTH, KOTOPBIE YETKO
PACIO3HAIOTCS; NPOBEACHHUE HA JIIOIAX
MEMIMHCKUX, ONOJIOTHYECKHUX HIIH Hayd-
HBIX OKCIIEPUMEHTOB; OECUeNOBEYHOE
oOpalleHHe, CONPOBOXKIAOIIEECs YHIKE-
HHEM YEJIOBEYECKOTO JJOCTOMHCTBA, B TOM
YHClie MPUMEHEHUE TTPAKTUKK anapTensa,
reHouuaa U JIpyrux IeWCTBUM, OCHOBAH-
HBIX Ha PacoBOW IHCKPUMUHAIMH;, B3S-
THE 3aJI0)KHUKOB; OCYIIECTBICHHE AaKTOB
Teppopa; He3aKOHHOE JIMIIEHNE CBOOOIBI
(apect), TmpHKa3 HE OCTaBISITH HHUKOTO



B JKMBBIX; JCHOPTAlMsA WIM HE3aKOHHOE
MepeMelIeHHe HaCceIeHHUsI OKKYITHPOBaH-
HOU TeppuTOpHH (KaK B IpeAeNnax 3Toit
TEPPUTOPUH, TaK U BHE €€); HepeMellIeHUe
TOCY/apCTBOM-OKKYIIAaHTOM 4acTH Co0-
CTBEHHOTO TPaXKJAHCKOTO HACEJICHUS Ha
OKKYIHPOBAHHYIO TEPPUTOPHUIO; JIHIIICHUE
mpaBa Ha OECHPHCTPACTHOE W HaUIeXKa-
mee CyJONpPON3BOICTBO; HEONpaBIaHHAs
3aJep)KKa peraTpraiy BOCHHOIUICHHBIX
WIN TPaXTAaHCKUX JINIL;, TPHUHYXICHUE
K CIIy>kO€ B BOOPYXKEHHBIX CHJIaX IIPOTUB-
HHMKA; OrpaHMYEHHE JIOCTYNa HaceJeHHs
K MHUIIE, BOjE U T.1. [6].

ComnacHo 1. 6 yka3aHHOTO pasfena,
KaK Cephe3Hble HapYIICHUS, HalpaBieH-
HblE TPOTHB MMYILECTBA, KBAJIU(HIHU-
PYIOTCSL HEOTpaBJaHHBIE BOGHHOM HE00-
XOIUMOCTBIO  CIENyIoUmue  JeiCTBUS:
KpynHOMacITaOHOe pa3pylleHHe HMYy-
IIeCTBAa; IPUCBOEHIE UMYIIECTBA B KPYII-
HBIX pa3Mepax; YHHYTO)KCHHE WIN pas-
rpabieHue COOCTBEHHOCTH IPOTHBHHUKA;
oTZaya Ha pasrpalleHHe HACEeICHHOTOo
MYHKTa WJIM MECTHOCTH; 3aXBaT CYyIOB,
NpeHa3Ha4YeHHBIX Ul 0eperoBoro pr1oo-
JIOBCTBA WJIM HOTPEOHOCTEH MECTHOro
MOpEIUIABAaHUS, TOCIUTAJBHBIX  CYIOB
U CYIOB, OCYLIECTBISIOIINX Hay4yHbIE
U penauruosusie GyHkuuu [6].

ITynkroM 7 yKa3aHHOTO BBILIE pa3jeina
KakK Cepbe3HOe HapyIIeHNE PacCMaTpHBa-
€TCS BEpOJIOMHOE HWCIIOJIb30BAHHE OII03-
HaBaTEJIBHBIX SMOJIEM (3HAKOB, CUTHAJIOB),
KOTOPBIMH 0003HA4YalOTCS JINIA M 00b-
€KTBI, IIOJIb3YOIINECs 3aIUTOI MeXTyHa-
POAHOIO r'yMaHUTApHOTO Mpasa [6].

Opnako mnonoxeHus MHeTpykuuu
B YaCTH, NPEIyCMaTpUBAIOIICH IpUBIIE-
YeHHE K YTOJOBHOH OTBETCTBEHHOCTH,
ClleyeT paccMaTpuBaTh UCKIHOYUTEIBHO
BO B3aUMOJIEHCTBUH C monokeHussMu YK
Vkpaunsl. OT0 00YCIIOBIEHO TE€M, HYTO
cormacHo cT. 3 O6meit wactu YK VYkpa-
WHBl TPECTYIMHOCTb [EsHUS, a TaKKe
€ro HaKa3yeMOCTh W HWHBIE YTOJOBHO-
MIPaBOBBIE MOCIEIACTBUSl ONPEIENSTIOTCS
Toipko HactosmM Konexcom [5]. Tlpu
3ToM B YK YKpauHb! TOJIBKO OJJHA CTaThs
IpeycMaTpuBaeT OTBETCTBEHHOCTh 32
BCE YKa3aHHbIE JICHCTBUSA, HO OHU OymyT
KBUTU(UIMPOBATECS HE Kak Cepbes-
HblE HapylICHHS HOPM MEXIyHapo.-
HOTO TYMaHHUTApHOTO IpaBa B 3HAYCHUH
WHcTpykiuu, a Kak HapylIeHHE 3aKOHOB
n o0pr4aeB BoiHEI (cT. 438 YK Ykpaunsr).

Pazgen 8 WucTpykuum conmepKuT
TaKXKe JIpyTue CyIIeCTBEHHBIE HECOTIIAaco-
BaHHOCTH ¢ YK Vkpaunsl. Tak, cormacHo

1. 2 BoeHHOCTyxanue u padborHuku BCY
3a HapylIeHHEe HOPM MEXIyHapOJHOIO
TYMaHMTapHOTO IIpaBa MOTYT OBIThH NpHU-
BJI€UEHBl KaK K JUCLUIUIMHAPHOM, TakK
U K yTOJIOBHOM 0TBeTCTBeHHOCTH. OTBET-
CTBEHHOCTh BOCHHOCITY>KAIIUX (TpaskaaH)
VYKpauHBl 32 NPECTYIUICHHS, CBS3aHHBIE
C HapyIIEHHEM HOPM MEXTyHapOTHOTO
TYMaHUTapHOTO TIpaBa, KaK YKa3bIBaeT
WHCTpyKIINS, TpeaycMOTpeHa B  pas-
nene XIX YK Vkpaunst «IIpectymuie-
HUsSl TPOTUB YCTAHOBJIEHHOTO TOpSIKa
HECEHHMsT BOCHHOH CIyXObl (BOGHHBIE
npectyrienus)». Ilpu stom 1. 4 KBaJU-
(dunupyer cepbe3Hble HapyIICHUS HOPM
MEXIYHApOAHOTO T'YMaHUTApHOTO IpaBa
KaK BOCHHBIE ITpecTyIuieHus [6]. J1o cBu-
JIETENbCTBYET O BHYTPCHHEH HECOIIaco-
BaHHOCTHU caMoil HcTpyKuuu.

Bo-miepBrIX, OTHECEHHWE CEephe3HBIX
HapyIIeHUH MEXIyHapOIHOTO T'yMaHH-
TapHOTO TpaBa B MOHUMaHUHM WHCTpyK-
UM K BOSHHBIM IIPECTYIUICHUSIM HEBO3-
MOXKHO, BE€lb pEIIaTb 3TOT BOIPOC, IO
HalleMy MHEHUIO0, IMEET UCKITIOUUTENBHO
TaKOl HOPMAaTHUBHBIN aKT, KaK 3aKOH, UMe-
IOLUH BBICHIYIO IOPUMUYECKYIO CHILy I10
cpaBHeHuIo ¢ MHcTpykuueit. Bo-BTopsix,
ecnM  TpoaHaJIM3UpOBaTh  IEpeueHb
COCTaBOB MpeCTyIUIeHHH, KoTopsle YK
VYKpauHBI OTHOCHT K BOEHHBIM IIPECTY-
IUTEHWSIM, TO CPeIy HUX MBI He Haiaem
TaKOrO COCTaBa, KOTOPBIH OBI TO3BOJHII
KBaJTH(UIMPOBATh IPOTUBOIIPABHEIE JICH-
CTBHS KaK «HapyIIeHHe HOPM MEXIyHa-
POAHOTO T'YMaHHUTApHOI'O MPaBay.

3ar0 Takasg KBalU(pUKALUSA COHep-
JKUTCS B TOHU ke cTathe 438 pasnmena XX
«[Ipectyruiennss npoTuB Mupa, Gesomac-
HOCTH YEJIOBEUECTBA U MEXIyHaPOTHOIO
npasomnopsiikay YK VYkpaunel, ogHaxo
Takue MPOTUBOIPABHBIE JEHCTBUS IO ee
MPEANUCAHUSAM JOJDKHBI KBAIU(HUIHPO-
BaTbCsl KaK HapyIIeHHE 3aKOHOB M OOBI-
yaeB BoiHbI. KpoMe Toro, 310 nonoxeHue
MOXXET OBITh HCTOJIKOBAaHO KaK OCBOOOXK-
JIEHE OT OTBETCTBEHHOCTH 32 WX COBEp-
HIEHHUE JPYTHX JIUILI, KOTOPBIE HE SBIISIOTCS
CIEIMAIBHBIMU CYObEKTaMH B COOTBET-
CTBUM C TPEANUCAHUSAMH YTOJIOBHOTO
3akoHofarenbcTBa. CortacHo ct. 401 YK
VYKpauHBI IO COOTBETCTBYIOLIUM CTaThsM
pasnena XIX YK Vkpaunns! «IIpectymne-
HUSI TPOTHUB YCTAHOBJIEHHOTO IOpSIKA
HECEHHSI BOEHHOH CIyXObl (BOGHHBIE
MPECTYIUICHHS)» OTBETCTBEHHOCTH HECYT
BoeHHOcHyxamue: BCY, Cmyx0b1 6e3-
OMacHOCTH YKpauHbl, ['ocynapcTBeHHOM
HOTrpaHUYHON ciykObl Ykpaunsl, Hau-
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OHAJIBHOW TIBapAuU YKpauHbl U JAPYTUX
BOEHHBIX (popMUpOBaHUiA, 00pa30BaHHBIX
B COOTBETCTBHU C 3aKOHAMH YKpPauHBI,
TocynapcTBeHHOM CreUANbHOM CITyKObI
TpaHcrnopra, [ocyaapcTBEHHOU CITyKObI
CIICLMAJILHOM CBSA3M W 3alUThl UHDOP-
Manuy YKpauHbl, a Takxke ApyTHe JIHIa,
OTIpENIeTICHHBIC 3aKOHOM [5].

BeiBoabl. [IpuBenennbie HaMu Heco-
ITIaCOBAaHHOCTH TIONOXKeHMH HopMm YK
VkpanHsl W WHCTpYKIIMHM CBHIETENb-
CTBYIOT HE CTOJIBKO O HECOBEPILICHCTBE
nocinegHed Kak akTa, LENbI0 KOTOPOro
OBbUIO ONpENENUTh IOPSIOK HCIOIb30-
BaHMs NPEANHCAHUM MEXAyHapOIHOTO
IYMaHMTapHOTO IpaBa B BOCHHOH cdepe,
CKOJIBKO YKa3bIBAalOT Ha HEOOXOAUMOCTH
BHECEHHS HM3MEHEHUH HEMOCPEICTBEHHO
B cam YK Vkpamnel. B wactHOCTH,
pedb uaeT 00 WCIONB30BAaHMM IOAXOIA
WucTpykimn K KIacCUpUKAINKA  aes-
HUH ¢ y4€TOM 00bEKTa MOCSATraTebCTBa.
OT0, C HamIel TOYKU 3PEHHs, MO3BOJIUT
pemuTh IpobieMy KOHKYpPEHIMH Yro-
JIOBHO-TIPAaBOBBIX HOPM, TIpEIyCMaTrpu-
BAaIOIIUX OTBETCTBEHHOCThb IO CTaThsIM
paznenoB XIX «Ilpectymnenus npotus
YCTaHOBJIEHHOTI'O NOPSiIKa HECEHUSI BOCH-
HOW CIyXObl (BOGHHBIE MPECTYIICHUS )»
u XX «IIpecryruienus npoTuB Mupa, Oe3-
OTIACHOCTH YEJIOBEYECTBA M MEXKTyHAPOI-
HOTO TIpaBoniopsiika» YK YkpauHsl.

BHecenne COOTBETCTBYIONIMX H3Me-
Heuit B YK VYkpaunsl Oyner umerhb
MOJIOKUTETBHBIH  TIPaBOTIPHMEHHTEINb-
HbIIl 3] (DEKT, MOCKONBKY CYIIECTBEHHO
00JIeryuT KBAIU(UKALUIO TPOTHBOIPAB-
HbIX jaeiictBuii. Kpome Toro, ato Oymer
CHOCOOCTBOBATH BBHIMOIHEHUIO YKPAHHOM
B3ATHIX Ha ce0sl 00513aTeNILCTB 1O COOIIO-
JEHUI0 HOPM MEXIYHApOAHOTO T'yMaHHU-
TapHOTO IIpaBa.
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IMPABOBOM CTATYC YYACTHHKA
YI'OJTOBHOI'O MTPOLECCA,
HNPEJOCTABJIAIOIIETI'O ITPABOBYIO
nmoMoumb B YTOJIOBHOM ITPOU3BOJACTBE

Enena MAPTOBUIIKAA,
KaHJUAT IOPUANYECKUX HayK,
JIOLIEHT Kadepbl YroJI0BHOTO MpoLiecca U OPraHU3alHy 10CY1eOHOrO CIIEACTBUS
XapbKOBCKOTO HALIMOHAJIBHOTO YHUBEPCUTETA BHYTPEHHHX JEI

Anexkcanap FOXHO,
JOKTOp IOpUANYECKHX HayK, mpodeccop, 3aBeayronuii kadeapoii yroloBHOTO
Ipolecca U OpraHU3aLMH J0CYIeOHOT0 paccIe 0BaHms
XapLKOBCKOFO HAIIMOHAJIBHOT'O YHUBEPCUTETA BHYTPECHHUX JCII

AHHOTAIUSA

B craree npoBoanTCSA TEOPETHUECKOE UCCIEAOBAHUE 3aKOHOAATENbHBIX, HAYYHBIX U
MIPUKJIAAHBIX TOJIOKEHHH 110 BOIIPOCAM IIPABOBOIO PETYIUPOBAHUS CTaTyca y4acTHHKA
YTOJIOBHOTO IIPOLIECCA, KOTOPBIN IIPEJOCTaBIISAET IPAaBOBYIO IIOMOILb B XOJE YTOJIOBHOTO
pou3BojCTBa. [Ipy 3TOM poaHanu3upOBaHbI Pa3IMYHbIE HAyYHbIE TOUKU 3PEHUS IO UC-
CJIEJOBaHHBIM BOIIPOCAaM U MaTepHasIbl IPaBOIPUMEHUTENBHON IPAKTUKY, B OTHOLICHUU
KOTOPBIX M3JI0KCHBI HAay4HBIC IO3ULUHU aBTOPOB. 1o pe3ynbraraM HayyHOro M3y4EHUs
BBISIBIIEHBl HEKOTOPbIE POOEIIB ¥ IIPOOJIEMHbIE BOIPOCH! B IEHCTBYIOIIEM HallMOHAb-
HOM YTOJIOBHOM TIPOIIECCYAJIbHOM 3aKOHOZIAaTENILCTBE. BHECEHBI KOHKPETHBIE MTPEATIONKE-
HUS [0 YCOBEPILEHCTBOBAHUIO OT/CIIbHBIX IOJIOKEHHUN YTOJIOBHOIO IPOLECCYaIbHOIO
KoZIeKca YKpauHbl ¥ MPaBOIPHUMEHHUTENBHOM MPAKTUKY 110 UCCIIEA0BAaHHBIM BOIPOCAM.

KiroueBbie cioBa: nocyneGHOe paccieioBaHUE, YTOJIOBHBIA Npolecc, MpaBoBas
IIOMOILb, aJBOKAT, 3alUTHUK, YYACTHUKH IPOU3BOACTBA, CTATyC, IIOJOKEHHUE, 3aKOH,
IpolLecCyalibHbIE TIPABOOTHOILECHUS, MEXKIYHAPOIHBIE aKThl, 3aI1Ta, CYObEKThI, GyHK-
LU, Hay4YHast MO3ULIMSL.

LEGAL STATUS OF THE CRIMINAL PROCESS PARTICIPANT,
PROVIDING LEGAL ASSISTANCE IN CRIMINAL PROCEEDINGS

Elena MARTOVITSKAYA,
PhD in Law, Assistant Professor at the Department of the
Criminal Procedure and Pre-trial Investigation Organization
of Kharkiv National University of Internal Affairs

Aleksandr UKHNO,
Doctor of Law, Professor, Head of the Department at the
Criminal Procedure and Pre-trial Investigation Organization
of Kharkiv National University of Internal Affairs

SUMMARY

The article deals with a theoretical research of legislative, scientific and applied
provisions on the issues of status legal regulation of a participant in criminal proceedings,
who provides legal assistance during criminal proceedings. At the same time, various
scientific beliefs concerning studied issues and the materials of law enforcement practice
are analyzed. According to the results of the scientific study, some gaps and problematic
aspects in the current National Criminal Procedure Code are identified. Specific
proposals to improve certain provisions of the Criminal Procedure Code of Ukraine and
law enforcement practice on the studied issues have been made.

Key words: pre-trial investigation, criminal procedure, legal assistance, lawyer,
defense attorney, participants in the proceedings, status, position, law, procedural legal
relationship, international acts, protection, criminal defendants, function, scientific
position.



[ocTranoBka npodaemsl. CocrosiHue
3aIIUTHI NTPaB, CBOOOJ U 3aKOHHBIX MHTE-
pPECOB JIMYHOCTH B JIIOOOM TOCYIapcTBe
SIBISIETCS. OJHOM M3 COCTaBISIIOLIUX €€
npaBwibHOU monuTHkU. B Konctutynuu
VYkpauHbl 33/IeKJIapHpOBaHa 00s3aHHOCTD
rocygapcTsa 00OecrednBaTh IPaBOBYIO
3aIIUTy CBOMX TPaXIaH, W 3TOT MOCTY-
JaT BBIBEJEH Hepseiiniell 0013aHHOCTBIO
13 BCEX 3aKpEIUICHHBIX B HeW. JlyuTeins-
HOE BpeMs HEIOCTaTKH B 00ecHedeHun
3aIIUTBHI [IPaB CBOMX IpakaaH ObLIN Ipe-
METOM OCTPOU KPUTUKHU CO CTOPOHBI MEXK-
JYHapOJHOHW OOIIECTBEHHOCTH B IEJAX
HEJOMyILIeHns] B JalbHEHIIeM pemnpec-
CHUBHOCTH B JIESITEIBHOCTH CJIEACTBEHHBIX
opraHoB u cynoB. [loanucas psix ocHOBO-
MOJAraloUINX JOTOBOPOB C MEXTyHAPOI-
HBIMHU MHCTHTYLUSIMH, YKpanHa B3sUla Ha
cebst 00s13aHHOCTH IO COBEPIICHCTBOBA-
HUIO JAHHOTO IIPAaBOBOTO HAalpaBJICHUS,
U, KaK CJIEACTBHUE, YCHENIHO pean3yeT
WX B 3aKOHOAATEIHHOW 1 IPaBONPUMEHH-
TENBHON AEATENPHOCTH. B TO ke Bpems,
Jake TMocjae TNPHHATHS AEHCTBYIOLIErO
VYronoBHOTO MpOLECCYalbHOTO KOfEKca
(manee — YIIK) YkpauHbl C ero HOBel-
namu B 2012 rogy M BHECEHHEM MOcCIe
storo Gomee 570 WM3MEHEHHIA, MOMPABOK
U JIONOJHEHUH K HEMy, BCE K€ Cyllle-
CTBYIOT ITPOOIEMHBIE BOIPOCHI, KOTOPHIE
HE MO3BOJIAIOT B OJIHOM 00BbeMe obecre-
YUBATh 3AIUTy IPAaB BCEX YYACTHUKOB
YTOJIOBHOTO TIPOM3BOACTBA M B IIEJIOM
YTOJIOBHOTO Tpolecca. BrimeykazaHHoe
TOBOPHUT O HEOOXOIMMOCTH JalbHEHIINX
UCCIIEIOBAaHUH M yCOBEPIIEHCTBOBAHMHS
YTOJOBHOTO MPOLIECCYAIbHOTO 3aKOHOAA-
TEJIbCTBAa YKPAUHBL.

AKTyaJIbHOCTb TeMbl HCCJIeI0Ba-
Hus. CyIlecTByromas CHCTEMa 3allUTh
JIML, KOTOpbIC IONanu B cdepy yroios-
HBIX IIPOIECCYAIbHBIX OTHOIICHHUH, SIBIIS-
€TCs Ha CETOJHAIIHMN JEHb €Ile HECo-
BEPIIEHHOH, HECMOTpsl Ha IIPHUHSATHIC
Hosewtsl B YIIK Vkpawmner 2012 ronma.
B peilictByromem VYIIK Vkpaunsr pac-
HIMPEHbl HEKOTOPBIE IpaBa yYaCTHHKOB
YTOJOBHOIO Ipolecca IO 3allUTe HX
npaB, CBOOOX M 3aKOHHBIX HHTEPECOB,
OJIHaKO elle He B JIOCTaTOYHOM O0beMe,
YTO BBI3bIBAET HAPEKAHUS OT yYaCTHHKOB
YTOJOBHOTO IPOHM3BOACTBA U TEX JHII,
KOTOpbIE MpPU 3TOM OCYIIECTBISIOT HX
3aIIUTy KaK CO CTOPOHBI OOBUHEHHS, TaK
U CO CTOPOHBI 3aIIWUTHI. BrImensnoxeH-
HO€ CBHJETEIBCTBYET O HEOOXOANMOCTH
HCCIIEIOBAaHHS ATOTO HAINpABICHHUS YTO-
JIOBHOTO TIpoIiecca YKpauHbI.

Cocrosinue ucciaenopanus. K 3arpo-
HYTBIM B CTaThe¢ BOIpPOCaM Y4eHble 00pa-
manuch eme Bo Bpems aeictBua YIIK
Ykpannsl 1960 roga, oiHAKO B CBSI3U C MPU-
uwsatueM YIIK VYkpawner 2012 roma u ero
HOBEJUT WCCJIENOBAaTeNI 3TOTO Harpasiie-
HUS TIPONOJDKAIA CBOW H3BICKAHUS. OTH
BOIPOCKI OTpakeHsI B paborax: C.E. Abmam-
cxoro, A.M. banmypxn, 10.B. Baymmna,
B.II. boxsesa, B.M. bopucosa, T.B. Bap-
(omomeesoit, b.JI. Bantyk, B.J. lanarana,
N.M.T'ansnepuna,J1.B.Tonosko,B.1.T'onya-
petxko, FO.M. I'poresoro, H.W. ['omosckoro,
E.B. unenxo, M.B. lyxosckoro, B.B. Epo-
xuHa, S.I1. 3efikana, JI.}0. KaByna, O.A. Kan-
ranosa, O.B. Karumnoii, I'K. KoxxeBHrkoBa,
A.®. Koun, B.B. Jlsicenko, JI.JZI. Koko-
peea, HU. Kmmmvenko, O.I1. Kyuunckoit,
A.A.  Kouype, BI. Jlykamesuua,
EJ. JlykesnumkoBa, B.T. Mamnspenko,
A.B. Menbpanuenko, M.M. MuxeeHKo,
T.B. Omemsuenko, B.T. Hopa, H.A. Tloro-
perworo, T.U. ITpucsokarok, B.M. Capnir-
xoro, H.B. Cenaroposa, M.C. Crporo-
Buya, B.M. Teprumnuka, JI.JI. Yaanoso#,
.51 Potinvikoro, T.T . domumoit, [ 1.B. L umoara,
B.IL HIubuku, O.I. luno, H.E. [ymuo,
A.A. IOxno, YO.I1. fnoBuua u gp. Iocne
2012 roma Ha ypOBHE KaHAWAATCKOW IUC-
CepTalMi 3T BOIMPOCHI HCCIICIOBAIIMCH
C.E. AGnamckuM «3amura mpaB U 3aKOH-
HBIX WHTEPECOB IOTEPIIEBIIETO B YTOJIOB-
HOoM mpom3BoncTBe» (2014 1), KayHnom
JLIO. «YronosHo-nporieccyasnbHblil Mexa-
HU3M OOECTIeYeHHs] TpaB ITOTEPIEBILIErO
(pusmueckoro nmua) mpu 1ocyneGHOM pac-
cinenoBannm» (2016 r.), MenpanueHko A.B.
«ObecneueHre Npas JUMIHOCTH Ha I0CYAe0-
HOM paccienoBanun» (2018 ), Ha ypoBHe
MOHOrparu TH BOIPOCHI u3ydanuchk Epo-
xunbiM B.B. (2018 1), a Taroke ¢parmen-
TapHO JIPYTWMH y4eHbIMH. B TO ke Bpems
3a mepuonx jeiicTBus HbHemHero YIIK
‘VKpanHBI B HETO, M0 COCTOSIHMIO HA KOHEI]
2018 roma, 0610 BHECEHO Oosiee 570 u3me-
HEHHH, JIOTIOJIHEHUH U ITONPABOK, KOTOPHIE
elle He HalIA CBOETO OTPAKEHUS B Hayd-
HBIX paboTax 3TOW TEeMaTHKH, U, KaK Ciell-
CTBHE, TPEOYIOT OTICIBHOTO UCCIICIOBAHUSL.

Ilenu wm 3amaun crateu. HeoOxo-
MUMOCTh [JAIbHEWIIIEr0 HCCIICI0BaHUS
MPaBOBOTO CTAaTyCca yYaCTHUKOB YTOJOB-
HOTO TPOoIecca, KOTOPBIE MPEIOCTABISIOT
MPABOBYIO MOMOIIb B YTOJIOBHOM IPOU3-
BOJICTBE, BBI3BAHO HECOBEPIICHCTBOM, a
B OTJENBHBIX CITydasiX, U HE CHHXPOHHU-
3anue Mexxay coOoi Mo 3TUM BOIPO-
caM JeHCTBYIOIIETO YTOJIOBHOTO IPOLEC-
CYaJIbHOTO 3aKOHO/IATeNbCTBA YKpPaWHBI
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U OTIENbHBIX 3aKOHOB, a TaKXKe IpakK-
TUKOW €ro nmpuMeHeHus. B mensx Hapa-
OOTKM MPEATIOKSHUI 1 PEKOMEHIALIUIT 1O
BHECEHHMIO COOTBETCTBYIOLIMX IOIIOJHE-
HUHI U u3MeHeHu# B aedcTByrommii YIIK
VYKpaunsl nepej aBTOpaMU 3TOU CTaTbU
Y TIOCTaBJICHA TaKas 3a/a4a.

M3n0:xeHNe OCHOBHOIO MarepHaJja.
B nay4HoOl TuTeparype y4eHbIMHA HEOIHO-
KpaTHO OTMEYaJIOCh W OTMEYAeTcs, UYTO
YTOJIOBHOE CYAOIPOU3BOACTBO  SIBIISCTCS
CIIO)KHOH M MHOTOCTOPOHHEH JesiTellb-
HOCTBIO MHOI'MX OpPIraHOB M JIML, Kpyr
KOTOPBIX OIpeleNeH 3aKoHOM. KaskIblii
U3 YYaCTHUKOB BBINIOJIHACT pa3iIM4HbIC
YTOJIOBHBIE TIpOLieCCYaIbHble (YHKIHH,
B CBS3M C YEM OHHM HaJENICHbI 3aKOHOM
pa3HBIMH TI0 XapakTepy M 00beMy Ipa-
BaMH, a TaKKe PA3HBIMH OOS3aHHOCTSIMU.
OnHako oOmuUM AT KaKIOTO yJacTHHKA
YTOJIOBHOTO TIPOHM3BOJICTBA SIBIISETCS TO,
YTO BCE OHH, TEM HITH HHBIM 00pa3oM, TIpH-
HUMAIOT YJacTHe B YTOJIOBHOM HPOW3BOJI-
CTBE, BCTYIAIOT MEXIy COOOH B yroioB-
HbIE HPOLIECCYyalbHbIE PABOOTHOIICHUS
B COOTBETCTBUM C JedcTByromuMm YIIK
VYkpaunpl. OIHUM M3 TaKUX YYacCTHHKOB
YTOJIOBHOTO  TIPOM3BOJCTBA  SIBJISKOTCS
HMEHHO JIMLA, KOTOpPBIC MPEJOCTaBISIOT
MIpaBOBYIO ToMolIb. Tak, OCHOBHBIE IPHH-
LIUITBI, KacaloIIHecs POJIM IOPHCTOB B YTO-
JIOBHOM IIporiecce, npuHsaThie KoHrpeccom
OOH 27 aBrycra u 7 centa6ps 1990 rona,
MIPEeTyCMaTPUBAIOT, YTO KaXKABIA YeJIOBEK
HMMeEeT TPaBo 00PaTUTEHCS K JIIOOOMY IOpH-
CTy 3a NPaBOBOW MOMOLIBIO IO 3aILUTE, a
TaKKe OTCTaMBAaHUIO CBOMX IIPaB Ha BCEX
CTaIUAX YTOJOBHOTO CYJONpPOU3BOICTBA
[1]. Kpome Toro, MexxayHapoaHblii makT
«O TPaXMaHCKMX U HOJMTHYECKHX IIpa-
Bax» B CTaThe 14 TPOBO3MIAIIAET MPABO
KaX/IOTO 4YeNIOBEKa B Cllydae ero oOBH-
HEHHS B COBEPLICHHH IIPOTUBOIPABHOTO
NEUCTBUS 3alMINATh Ce0S JIMYHO WIIN
HCTIONH30BATh IPABOBYIO TOMOIIb 3AIIUT-
Huka [2]. JonomautensHo, B MexnyHa-
pomHOM makTe «O TpaKITaHCKUX ¥ TTOJH-
THYECKHX NPaBax» YKa3aHO, YTO KaXKIbIi
OOBUHSEMBIIl B COBEPILEHUH YTOJIOBHOTO
NIPaBOHAPYLIEHHUS! HMMEeT KaK MHHHMYM
TakMe IIpaBa, B YACTHOCTH, 3allUILATh
ce0sl JINYHO WM HENOCPEACTBEHHO Yepe3
IOPUIMYECKYI0  NOMOLIb  3alIUTHHKA,
BBIOPaHHOTO 110 CBOEMY YCMOTPEHHIO.
Kak ormerun HO.I1. SIHOBWY, 3alUTHHK-
IOPHCT — 9TO AKTHBHBIN YJAaCTHHK yTOJIOB-
HOTO TpoLecca, Ha KOTOPOIo BO3JIOKEHA
(yHKIUS 3aMIUTEL, U B CHITY 3TOTO OH 00s-
3aH UCIIOTB30BaTh BCE YKa3aHHEIE B 3aKOHE
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CpecTBa U CIIOCOOBI C 1IEJIbIO BBIACHEHUS
00CTOATENBCTB, KOTOpPBIE OIPAB/IBIBAIOT
MOJ3ALMTHOTO MJIM CMSTYaloT €ro OTBET-
cTBeHHOCTh [3]. B yronoBHO# mporeccy-
QILHOM JIUTEpaType €CTh TOYKHU 3pEHHS,
COIVIACHO KOTOPHIM YYaCTHHKaMH 3aIUThI
SIBIIIOTCA TaKHe CyOBEKTHI YTOMOBHOI
MIPOLIECCyanbHOI IesITebHOCTH, KOTOPBIE
Gnarogapsi CBOeMy IIPaBOBOMY HOJIOKEHHIO
CIOCOOCTBYIOT pealM3alliM 3ajad  yro-
JIOBHOTO TIPOU3BOJCTBA, OCYLIECTBILSIOT
¢dyskmio 3ammThl. Ha ocHOBaHMM 3TOrO
IO.M. I'pouieBoil mpemnaraer BbLIEIATH
CyOBbEKTOB MNpPSIMOH M KOCBEHHOH (yHK-
nuoHanbHOM 3amutel [4]. [To ero mHe-
HUIO, K IPsIMOii (DYyHKIIMOHATIBHOM 3aIlUTe
cienyer OTHeCTH: 1) CyOBeKTOB Hero-
CPEeNCTBEHHOM 3amuThl  (OOBHHSEMBIN);
2) cyOBEKTOB OMOCPEAOBAHHOW 3aIUTHI
(3aIMTHUK, 3aKOHHBIM TIPEACTABUTEIND).
B cBoo odepenp kK cyObekTaM KOCBEH-
HOU (DYHKIIMOHAJIBHOW 3aIllWTHl yUYEHBII
OTHOCHUT: a) CyOBEKTOB TrOCYIapCTBEHHO-
BJIACTHOM 3alUTHI (OpraHbl M JIOJDKHOCT-
HblE JIML[A, KOTOpbIe BEIYyT IIPOLECC);
0) CyOBeKTOB OOIICCTBEHHOW 3alllUTHL;
B) CyOBEKTOB HMYIICCTBEHHOH 3aIllUThI
(TpakJaHCKUM OTBETYMK W IIPENICTaBHU-
tenb). B cBoro ouepens M.S. HukoneHko
OTMeuaert, 4To Oy/eT OIMOKOH CYUTaTh TO,
YTO 3ALIUTY OOBHHSIEMOTO OCYIIECTBISET
TonbKo anBokar. 1o MEeHnIO aBTOpa, «BCE
OpTraHbl, OT KOTOPHIX B TOW MM MHOU CTe-
TIeHH 3aBHUCHUT CYb0a 0OBUHSIEMOTO (Opran
JoCyneGHOTO CIIeNICTBHS, ITPOKYPOP H CYA),
JIOJDKHBI HE TOJIBKO BBINOJNHSTH CBOE HEMOo-
CpPEJCTBEHHOE JIeJI0, HO M 00ecreynBarhb
peanbHOE OCYILECTBICHHE OOBHHACMBIM
CBOMX IIpaB M 3aKOHHBIX MHTepecoBy». [1o
HalleMy MHEHHUIO, KacaTelbHO Y4aCTHH-
KOB TOCYAApCTBEHHO-BJIACTHOM 3alllUThI,
K KOTOPBIM y4YEHBIE OTHOCST OPraHbl, KOTO-
pble BeIyT MPOIECC, TO UX HUKAK HEIb3s
OTHOCUTH HH K NPSIMOH, HU K KOCBEHHOM
¢yskmoHanbHOM 3amute. Ipexne Beero,
9TO HE3aBHCHUMBIE YYAaCTHHKH, KOTOpBIE
MPU3BaHBl 00ECHEUNTHh OBICTpOE, TOITHOE
U HENpEeAB3ATOE PAcClIeJOBaHUE YTOJIOB-
HOT'O TPOU3BOJCTBA U CyneOHOE pa3bupa-
TenbCTBO. IMEHHO 10 3TOM NpUYKHE U HET
OCHOBAaHMI NPU3HABATH UX TaKMMH, KOTO-
pble NpPHU3BaHBI OCYLICCTBIISTH 3aILUTY.
CrnemyeT akKLEHTHpPOBaTh BHUMaHHME Ha
TOM, YTO comtacHO CT. 20 JeicTByIomero
VIIK YkpauHbl Tog0o3peBaeMblid, 0OBHUHsIE-
MBI IMEET MPaBO MOJIL30BaThCS PaBOBOIT
noMolpio 3amurHuka. B VIIK 3akperuien
paznen 111 «Cropona 3amuTe». B gacTHO-
ctH, B cT. 45 YIIK 3akpernieHo, 9To 3ammr-

HHUKOM B YTOJIOBHOM IIPOM3BOACTBE SIBIISI-
€TCs UMEHHO a/IBOKAT, OCYIIECTBIIAIOMUIL
3allUTy I0/I03PEBAEMOro, OOBHHIEMOTO,
OCYK/IEHHOTO, OIpAaBJAHHOTO, a TaKXe
JIULO, B OTHOIIEHUH KOTOPOIO MpPEAIo-
naraercs TNPUMEHEHHE NPHHYIUTEIBHBIX
Mep MEAUIMHCKOTO MM BOCIIUTATEIHHOTO
XapakTepa, WM pellancst BOIpoc 00 HX
TIPUMEHEHHUH.

B ommune or npensiaymero YIIK
Vkpanns! 1960 rona (ct. 44), B neiicTBy-
omeM YIIK uckitoueHo MOHATHE «Apy-
rMe CHEeUUaIUCThl B OOJAacTH IIpaBay.
Hecmotpst Ha cymiecTByroLIyr0 AUCKYC-
CHI0, ClIeAyeT MPU3HATh JaHHOE U3MEHe-
HUE MOJOKUTEIbHBIM, YIUTBIBAsI TO, YTO
JI0 CHX TOp HE OBUIO YETKOTO pa3zbsiCHe-
HHS, KTO TaKHe CIIEHUATMCTHI B 00IacTH
MpaBa, KaKUMH JOKyMEHTaMH OJDKHA
MOATBEPXKIATbCS ~ MX  KBaNU(UKALus,
U 9eM HeoOXOAMMO PYKOBOACTBOBATHCS
cienoBarento. Kpome Toro, monoKuTelb-
HBIM PE3yJbTAaTOM BBEACHUS 3TOH HOPMEI
SIBIISIETCS. ¥ BOBMOXKHOCTB TPAX/IaH MOy~
YUTh JEHCTBUTENILHO KBAJIU(QUIMPOBAH-
HYI0 TIOMOIIb OT aJBOKAaTOB, KOTOpPHIE
HaJUIKalIMM 00pa3oM MOTyYHIH CBUJIE-
TENbCTBO Ha MPABO 3aHATUS aABOKATCKOI
JIeSITeNbHOCTBIO, TO €CTh TOATBEPIHIN
HINYME y HHUX MPAKTHYECKOTO OIBITA
MIPUMEHEHHS 3aKOHOIATEeNhCTBA M HaJIU-
YW ONPEAETICHHOTO YPOBHS 3HAHUM.

B 10 e Bpemsa B u. 2 cT. 45 VIIK
VKpanHBl yKa3aHO, YTO 3aI[UTHUKOM He
MOXeT OBITh a/IBOKAT, KOTOPHII HE BHECEH
B EnuHbI peecTp afiBOKAaTOB M aJBOKAT-
CKUX OOBEIMHEHMI WM HCKIIOYEH M3
Hero. Ilo cocTosiHMIO Ha CeromHSIIHUI
JIeHb 3TOT PEeCTp CYyLIECTBYeT Ha caifTe
Beicuiell kBajgu(UKAIIMOHHOW KOMHUCCHUH
anBokatypel (BKKA). Ho Bo3Hmkaer
BOIIPOC, KaKUM 00pa3oM aJIBOKAT JAOJDKEH
OymeT IOKa3aTh CJIEIOBATEN0, MPOKY-
POpY, CIECACTBEHHOMY CyIbe, CyAbe (hakT
HaJIM4Ms €T0 JaHHBIX B EnuHOM peectpe
aZIBOKaTOB ¥ a/IBOKATCKUX OObEANHEHHUH.
B cootsetctBun co ct. 50 YIIK Ykpaunsr
MOJTHOMOYHSL 3alUTHHKA JUI y4acTHs
B YTOJOBHOM TIPOU3BOACTBE IMOATBEPK-
JIAI0TCS: BO-TIEPBBIX, CBHUJETENBCTBOM O
IIpaBe Ha 3aHATHUE aJBOKATCKOM JeATelnb-
HOCTBIO B YKpauHe, BO-BTOPBIX, OPAEPOM
YCTaHOBJIGHHOTO 00paslia, NOpy4YeHHEM
LEHTpa IO MPEIOCTABICHUIO Oecruar-
HOM IPAaBOBOM MOMOILY WU JIOTOBOPOM
C TIO03pEBAE€MBIM, OOBHHIEMBIM TN
IpyTUM JIMIIOM B HHTEpEcax IoIo3pe-
BaeMOro, OOBMHJIEMOro. YCTaHOBICHHUE
KaKnX-JIM0O JOTONHUTENEHBIX TpeboBa-

HUHA WIN YCIOBHUH AJS TOATBEPXKICHHS
MOJIHOMOYMH 3alIUTHUKA WIM IJIs €ro
NPUBJICYEHHUS K YYAaCTHUIO B YTOJOBHOM
NPOU3BOJICTBE HE Jomyckaercsi. besyc-

JIOBHO, TIOJIOKUTEIBHBIM H3MEHEHHEM
SBJISCTCS OCCHPENSATCTBEHHBIH JTOCTYI
aZiBOKaTa K CBOEMy IOA3alUTHOMY. Tak,
cormmacHo 4. 5 cr. 46 VYIIK Vkpawunsi,
3aIIUTHUK MMEET MPaBO MPHCYTCTBOBATH
BO BpeMs JONpoca W HWHBIX IPOIECCy-
AIBHBIX JEHCTBHH, KOTOpPBIE MPOBOISITCS
C ydyacTHEM I[0/l03PEBAacMOro, OOBHHsIC-
MOT0, 10 IEPBOrO A0Mpoca MoJ03peBae-
MOTO MMEThb C HUM KOH(HIEHLIHAIbHOE
cBUJaHNe 0e3 pa3pelleHus Ciel0BaTels,
MPOKypopa, cyAa, a Iocle IIEepBOro
Jonpoca — CBUAaHHs 0Oe3 OrpaHUYCHUS
KOJIMYECTBA U MPOAODKUTEILHOCTH.
Taxoke cpenqu HOBOBBENCHUM Clle-
IIyeT OTMETHTh, YTO B COOTBETCTBHUH CO
ct. 51 VIIK VkpauHBI JOTOBOp C 3amIuT-
HUKOM JUIS 3aIUTHl HHTEPECOB IIOJO-
3peBaeMoro, OOBHHSEMOTO HMEET IPaBO
3aKJII0YNUTh KaK OH JIMYHO, TaK U JApyTHE
JMLA B €r0 MHTEpECaX € MOCIETYOIINM
corylacMeM  II0JI03pEeBaeMOro, OOBHHsE-
Moro. B coorBerctBumn co cr. 47 VIIK
VYKpauHbl 3aIIUTHUK NIPUITIAIIACTCS MTOJ0-
3peBacMbIM, OOBHHSAEMBIM, MOICYAUMBIM
WIN OCYXIEHHBIM, X 3aKOHHBIMHU IIpeJ-
CTaBUTEISIMH, & TAaKXKe APYTHMH JIUIAMHI
o mpocsbe MM ¢ cortacusl Iomo3pe-
BaeMOro, OOBHHIEMOTO, MOJACYAHMOTO,
OCY)KIEHHOTO, OJIHAKO B TIOJIOKEHHSX
4. 3 ct. 46 VIIK VYkpauHbI 3aKOHOIATENh
YETKO OIPAaHUYMBAET KOJIMYECTBO 3ALIUT-
HHKOB OOBHHSEMOI0 MAaKCHUMYM JIO IISITH.
Ha npakTrke BCTpeyaroTcst HEpeaKHe Ciy-
Yay, KOrJa MpaBO Ha BHIOOpP 3alIMTHUKA
B YTOJIOBHOM IPOU3BOJCTBE OTrPaHUYMBA-
€TCs, MOCKOJIBKY YIOJIHOMOUCHHBIE JIHIA
HE JOIMYCKAIOT K 3alUTe IOPHCTOB, KOTO-
pBIe HE UMEIOT ONPEENICHHBIX JOKYMEH-
TOB JUTS TIPEAOCTABIICHHS TAKOH ITOMOIIIH,
TEM CaMbIM HapyIIaloT IPaBO JIMIA Ha
cBOOOTHEIH BBIOOp 3amuTHIKA. HecMoTpst
Ha To, 4To EBpormeiickuii cyn mo mnpasam
yenoBeka (manee — ECITY) monrBepmmi
MPaBO «CIIEIMAIHNCTAa B OOJNIACTH ITIpaBay,
KOTOpBIi HE MMEET aJBOKATCKOIO CBHUJE-
TEJIbCTBA, BCE XK€ BBICTYIATh 3ALIUTHUKOM
B YTOJOBHOM Ipolecce, TO AEHCTBYyIO-
muM YIIK YkpauHbl 3T0 He 3aKperuieHo.
Hamnpuwmep, 24 nos16ps 2011 roxa (mo mpu-
Hatus feiictyromero YIIK Vipawnsr),
EBponelickuil cyn mo ImpaBaM uesoOBeKa
oOHapomoBan perreHne 1o Jery «3aro-
pOIHUMI TIPOTHB YKpauHbBI», KOTOPBIM
YCTaHOBJICHO, YTO HEAOITYCK B YTOJIOBHOM



Iponecce B Ka4eCTBE 3alllMTHUKA IOACY-
JUMOI'0o «Creuyairucra B obnacTu rnpaBay,
HE MMCHOLICTO aaBOKAaTCKOI0 CBUIACTEIIb-

CTBa, SBJIACTCS HApyLICHHEM IIpaBa Ha
CNPaBEeUIMBBIA Cyll, IMPELyCMOTPEHHOTO
1. 1 u 3 ct. 6 KonBenuu o 3amuTe npas
YeJoBeKa U OCHOBHBIX cB0Oon. IIpu aTom
Cya OTMETHII, 9TO Takasi CUTyarus Heco-
BMECTHMa C IPHHIUIIOM TIPaBOBOH ompe-
JIEJICHHOCTH, KOTOpasi, B CBOIO OYepenb,
SIBIISIETCSI COCTABHOW ITPUHIINIIA BEPXOBEH-
CTBa NpaB. B To ke BpeMs 3TOT NPUHLUI
naHHoi EBpomelickoll HMHCTUTYLMH He
MOJXET OBITh PeaIM30BaHHBIM, MOCKOJIBKY
VIIK YKkpauHbl OpUHAT OCTIE BEIHECEHUS
JTAHHOTO aKTa, U 110 HEMY OCYILECTBIIECHA
COOTBETCTBYIOIIAS TOJOKHTENbHAS 3KC-
neprusa BeHenuaHckol KOMUCCUEH.

Ha mnpaktuky npuMeHeHHs IIOJIO-
skeanit KIIK Vkpawmnsr 1960 roma Bep-
xoBHBIE Cyn VYKpauHbl OTpearupoBai
B cBoeM IlocraHoBienun ot 7 wurons
1995 roma Ne 10 «O mpuMeHeHHN 3aKOHO-
JlaTeNbCTBa, 00eCcreunBaronero oOBUHS-
€MOMY, I10[J03PEBAEMOMY, IIOJCYAUMOMY
NpaBO Ha 3aIUTy», B KOTOPOM pa3bsc-
HHJI, YTO TIOJTHOMOYHS 3aIIUTHUKA MOTYT
OBITh TOATBEPXKACHBI: [UIS  aJBOKATOB,
KOTOpbIE 3aHUMAIOTCSl aJBOKATCKOH jesi-
TEJILHOCTHIO MHMBUIYAJIbHO WK B 00b-
€IMHEHNSX — COOTBETCTBYIOIIUM CBHJIE-
TENBCTBOM, a TAK)Ke OPAEPOM Ha HAJINIHE
COTTIACH WIIH COTVIACHs Ha y9acTHeE B JIeTie
ONMM3KMX  POICTBEHHUKOB, OIIEKYHOB,
MOTIeYUTeNeH; 3asBICHHEM  MOACYIH-
MOT'0 Ha OCYILIECTBICHHE 3TUMHU JIMLAMU
€ro 3aIlUTHl, @ TAKXKE MOPYyYUTEIHCTBOM
U COOTBETCTBYIOIIUMHU JIOKyMEHTaMH,
KOTOpBbIE SBJISIOTCSI OCHOBAaHUEM JUISl y4a-
cTus uX B Jeine. [IocKoNbKy 3aKOHOM He
OrPaHUYECHO KOJMYECTBO 3AIUTHHUKOB IO
MPUDIAIICHHIO OOBUHSEMOr0, MOI03pe-
BAaeMOTO, IOACYIUMOTO, €T0 POJCTBEH-
HUKOB, 3aKOHHBIX IPEICTABUTENCH WIII
IPYTUX JIHL, IS Y9acTHS B JIeJie MOTYT
OBITH JOMyIIEHHl HECKOJHKO 3aIlHT-
HUKOB. Vcxonmst W3 KOHCTHTYLIMOHHOTO
MOJIOXKEHHUS 0 cBOOO/IE KaXKI0T0 B BEIOOpE
3aIlUTHUKA CBOMX IMpaB, IOCIEAHUN
MOr' OBITh NPUIVIAIIEH MOI03PEBACMbBIM,
OOBMHSEMBIM M IOJCYAMMBIM, TaK €,
KaK ¥ ero 3aKOHHBIMHU IPEJICTaBUTEISIMH,
POIICTBEHHMKAMH WJIM WHBIMH JIMLIAMH 110
MOPYYEHHIO WX IO TPOChOe Moa03peBac-
Moro uiu ooBuHsAeMoro (4. 1 ct. 47 KIIK).
Onnako mocne 3toro IlocranosneHus
I[IBCY wu mpunsatus B 2012 romy neit-
crBytomero YIIK Vkpaunsl, BepxoBHbIM
cynoM YKpauwHBI He oOoOmianack cyneo-

Hasg NPaKTHUKA MO IOJHATBHIM BOIIPOCaM,
XOTSl Takas HEOOXOIMMOCTb CTOHUT Ha
noBecTke aHs. [lomo3peBaeMblii U 00BU-
HSIEMBI MOTYT B J1F000W MOMEHT MPOH3-
BOJICTBA IO Y OTKa3aTbCsl OT 3allUT-
HuKa. Takoil 0Tka3 HOMmKeH OBITh TOIBKO
nobpoBonbHBIM (4. 1 cT. 46 YIIK). BmecTe
C TeM, TIPEIOCTABIISS BO3BMOKHOCTH ITOZO0-
3peBaeMOMy U OOBHHSEMOMY OTKa3aThCs
OT ydJacTHs 3alluTHHKa, cT. 52 VIIK
yCTaHaBIMBAaeT psA  CIydaeB, Korja
OTKa3 3THX JIUI OT 3aLIUTHUKA HE MOXKET
OBITH NPUHSAT, a UMEHHO: 1) B OTHOIIe-
HHUHM JIUII, KOTOPbIE IO03PEBAOTCS WM
OOBHMHSIOTCSI B COBEPLICHHH YTOJOBHOTO
IpecTymieHust B Bo3pacte 10 18 mer —
C MOMEHTa YCTaHOBIEHHs (haKkTa Heco-
BEPILICHHONETHS WIM BO3HUKHOBEHHS
KaKnuX-JIN0O COMHEHHUH B TOM, YTO JIHIO
SIBISIETCSI COBEPIICHHOJETHUM; 2) IIpH-
MCHHUTENPHO K JIMIIaM, B OTHOUICHUH
KOTOPBIX TIpenmoiaraeTcs IMpUMEHEHHE
NPUHYIUTENEHBIX Mep BOCIUTATEHLHOTO
XapakTepa — C MOMEHTa YCTaHOBJICHUS
(haxTa HECOBEPIIEHHOIETHS WM BO3HHK-
HOBEHHUS KaKMX-JIMOO COMHEHHH B TOM,
YTO JIULIO SIBJISAETCS COBEPIICHHOJIETHUM;
3) B OTHOILIEHHUH JIUL, KOTOPBIE B CHIY
NCUXUYECKUX WIH (GHU3MYECKUX HEao-
CTaTKOB (HEMBbIE, IIyXHe, CIenble U T.I.)
HE CIIOCOOHBI B ITOJHOM Mepe peanm3o-
BaTh CBOM IIpaBa — C MOMEHTA yCTaHOBIIE-
HUSI 9THX HEJTOCTATKOB; 4) B OTHOUICHUH
JII, KOTOpBIE HE BIANCIOT SI3BIKOM, Ha
KOTOPOM BEIETCSl YTOJIOBHOE IPOW3BOI-
CTBO — C MOMEHTA YCTaHOBJIEHHS 3TOTO
(dakTa; S5) NPUMEHHUTENFHO K JIMILAM,
B OTHOLIEHMH KOTOPBIX IpeAmnoJara-
eTcsl IPUMEHEHUE NMPUHYAUTENBHBIX Mep
MEJIMIMHCKOTO XapaKTepa WK peraeTcs
BOIPOC 00 MX MPUMEHEHUH — C MOMEHTa
yCTaHOBJIEHHs (akTa HaIMuUs y JMIa
MICUXMYECKOTO 3a00I€BaHMS WIH APYTUX
CBEJICHHH, KOTOPHIE BEI3BIBAIOT COMHEHHE
B €T0 BMEHSEMOCTH; 6) 10 peadHINTaIH
YMEpIIero — ¢ MOMEHTa BO3HHKHOBEHHS
npaBa Ha peabWIMTAIMIO yMEpUIero.
IIpu sTOM B 00SI3aHHOCTB CJEIOBATENS,
HpOKypopa TIpH HAJIMYMM YKa3aHHBIX
00CTOSITENICTB BMEHEHO 00s13aTelIbHOe
Ha3Ha4YeHHE aJBOKaTa, HE3aBUCHMO OT
BOJICU3BSBICHUS I10/103PEBAEMOTI0  HJIM
obBuHsiemMoro. B cBowo ouepenp, Kak
ormeruna T.B. Bapdonomeesa, Ha cTaguu
JOoCyneOHOro pacciieoBaHus KBanudu-
[IMPOBAaHHOM ITOMOIIM 3aIlIUTHHKA Tpe-
Oyer m cBuzperenb. OOBIYHO CBHIETEND
JIOTIPAIINBAETCsl CIEAOBAaTeNIeM ONWH Ha
omquH. U TONMBKO TpPH OIHOBPEMEHHOM
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Jorpoce JByX M OoJblle paHee IOmpo-
LIEHHBIX JHI (TIpexae B YKpauHe 3TO
HMMEHOBAJIOCh OYHOM CTaBKOi) [TACHOCTh
Jonpoca pacumpsiercsi. Hekoropeie cie-
JOBAaTeIM JIONPAIINBAIOT  CBUJCTENCH
B NIPHUCYTCTBUU OINIEPATUBHBIX COTPYIHHU-
KOB, JPYTHX CIeOBaTeleH, 4To Bps N
es1ecoo0pa3Ho M CO37aeT MPENsITCTBUSL
B pabore. IHorma mpHCyTCTByIOIINE
MPEPHIBAIOT JIONIPOC C IENBI0 JTOHECTH
Kakylo-1160 MH(OpMaIMI0 B IOJIb3Y
o0BuHeHUs. Bo Bpems ompocos cBuie-
Tened 0e3 MOCTOPOHHMX JIML[ HU3BECTHBI
CIIy4au NCHXOJOTHYECKOTO BO3JIEHCTBUS,
pe3kuil ToH, cmemka u Ap. B mpucyt-
CTBUM aJBOKaTa CIeI0BaTelb, IPOKYPOP
BpsiZL JiK OyAyT Takoe IOmycKaTh [5].
IomnepsxuBast 3Ty Hay4YHYIO MO3UIIUIO
B nuckyccun, T.M. ITlananosa cBsizbiBaeT
Takue OOCTOSITENBCTBA C TEM, UTO B CyIe
HEPEJIKO BO3MOYKHO YCIIBIIIATh OT CBUAETE-
Jield MOTUBBI M3MEHEHHSI IMH TTOKa3aHHUIL:
CclleIoBaTeNlb caM Halcal 4acTh ITOoKa3a-
HHH, NOJIB3YACh MaTephalaMu JIeia; CBU-
JieTeNb HOMICall IIPOTOKOJ, HEe YUTasi ero
13-32 HEBO3MOXXHOCTH Pa3o0paTh MOYEpK
CIIEZIOBAaTeNs; CBUJIETENb CaM HOIIUCAI
MIPOTOKOJI JIONPOCA, HE BHHKas B CYTh
HAIMCaHHOTO, TOBEPSIs CIIE0BATENIO H JIP.
BriepBbie MOSBUBIINCH B YTOJIOBHOM IIPO-
mecce, CBUCTENb BO3MOXKHO €Ie HE IO
KOHIIa TTOHMMAEeT 3Ha49€HHUEe CBOMX TOKa3a-
HUH 1 TI03TOMY MOJKET ITOAIIICATh BCE, YTO
yromHo. Takoii cBUIETEIN He 3HALT, 4TO €T0
MMOKa3aHUS OIIEHHWBAIOTCS Kak HaumOonee
IpaBauBbIe, OJU3KHE K MOMEHTY COBep-
LIGHUS NPECTYIUICHHS, a IOTOMY JOCTO-
BepHble [6]. [To mHenuto T.M. [lananoBoii,
HEOOXOIMMOCTh y4acTUsl a/IBOKara BO
BpeMsl JI0Mpoca CBHAETENS O0yCIOBIeHA
HE TOJIBKO YCHJICHHEM YTOJIOBHOH OTBET-
CTBEHHOCTH, HO U T€M, YTO €CThb MHOIO
IPYTHX CHUTyallti, KOTJa TOMOIIb 3aIlUT-
HUKa CBUJIETENI0 TPOCTO HEOOXOmuMa.
IIpexxne Bcero, 3TO CBA3aHO C TEM, YTO Ha
CETONHAIIHUN JIeHb (He M0 BUHE CIIeI0Ba-
TeNsl, IPOKYpopa) CIOKHIIACh HeraTHBHAs
IIPaKTHKa JONpoca B KaYECTBE CBUJICTEIIS
OyayIMX MOJ03PEBAaEMbIX U OOBHHAEMBIX,
IIOCKOJIBKY Ha IepBOHAYAIbHOM JTare, 6e3
TIOJIy4€HUs! JOKa3aTeIbCTB B IIOJHOM 00b-
eMe U IPE/IbSBICHNUS M10/103PEHUs, A0TIpa-
LIMBATh TAKOE JIMLIO B KayeCTBE MOJI03pe-
BaeMoro He mo3Boysiercs. Ilostomy Ha
MIPaKTHKE MOA03peBaeMbIi (0OBHUHSAEMBII)
CHaJajla HEOJHOKPATHO MIONPAIINBAETCS
B Ka4eCTBE CBUJAETENS, a KOrJa cOOpaHbI
BCE JIOKA3aTeNIbCTBA, M BCe HEOOXOIUMBIE
JaHHBIE OT HEro IOJy4YeHBl, TOTAa €ro
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JONPANIMBAIOT KaK IMopo3peBaemoro. Kak
CBUJIETEIb, TPAXKIAHUH O0s3aH TOJ CTpa-
XOM YTOJIOBHOI OTBETCTBEHHOCTH PaccKa-
3aTh BCIO U3BECTHYIO HH(pOpMAaIHio. 3aTeM
JOTIPAIIMBACMbIi HUMEeT TIpaBO JaBaTh
MOKA3aHUs KaK MOI03peBacMblii [7].

B cBoio ouepenp, mNOLIEPKHU-
Basi AWMCKYCCHIO B OTOM HaIpaBIICHHH,
A.M. YabaHEHKO OTMETHJI, YTO IOMOIIb
a/IBOKaTa HY)KHa W CBUIETENIO0, KOTOPBIH
ObUT OOBHHSIEMBIM WM IT0JJ03PEBAEMBIM,
W JIeNI0 B OTHOIICHHH KOTOPOTO MpeKpa-
LICHO, U OOBHHSEMOMY 110 IPYrOMY eIy,
HO BBICTYIAIOLIEMy CBHJIETEJIEM B CITydae
pa3beArHEeHHUS JIeI.

Ilpu mompoce HecOBEPUICHHONET-
HEro CBHJIETENs B Bo3pacTe 10 14 e, a
110 YCMOTPEHUIO CIEeA0BaTes U oT 14 1o
16 net, momkeH MPUHUMATh y4acTue nejia-
ror [8]. B cBs3u ¢ HanmmumeM yka3zaHHOM
npo6iemsl M.U. TlemxoBckuit yka3bIBaer,
YTO POJIb aJ[BOKaTa BO BpPeMs JOIpoca He
JOJDKHA CBOAWTHCS TOJBKO K €ro TPHCYT-
CTBHIO, TIOCKOJIBKY TakoW aJlBOKaT IOJI-
JKeH OBITh HE3aMHTEPECOBAHHBIM JIUIIOM
B HCXOJIE JieNla, HEe3aBUCHUMBIM, MIOITOMY
€My HY>KHO [TO3BOJIUTh 33/1aBaTh BOIIPOCHI,
HO ¢ paspeleHus cinenoarens. KoneuHo,
aJIBOKaT CBHUJETENs BIpaBe OOXKAIOBATH
HeTpaBOMEpHBIE IeHCTBUS IPOKypopy [9].
B cBoto ouepens M.M. CMHpHOB cUnTaeT,
YTO y4YacTHE aJBOKara Ha JOCyIcOHOM
CJIEZICTBMM JIOJDKHO TIOBBICHTH YpPOBEHB
Ha/IS)KHOCTH B HAXOXJCHUH MaTepHallb-
HOW MICTHHBI OTHOCHUTENIHFHO KOHKPETHOTO
yronoBHoro nena [10].

BeiBoabl. 13 aHanu3a MoOJOXKEHUH
VIIK VYkpauHbl OTHOCHUTEIbHO obecrie-
YEHUsI 3aLIUTHI IPAB YYaCTHUKOB yTOJOB-
HOTO MPOU3BOJACTBA YCMATPHUBACTCS, YTO
JEHCTBUTENBHO 3alllUTHUK SIBIISETCSI €ro
CaMOCTOSITETbHBIM y4acTHUKOM. OJHAKO
crnenyet noanepxkars T.B. BapdonomeeBy
B TOM, YTO €T0 CAMOCTOSITEIHBHOCTh HIMEET
CBOM TPaHWIIBI WJIN TPENENbl, KOTOphIe
BBITEKAIOT W3 CIIEMU(HUKH €ro mpouec-
CyaJbHBIX OTHOIICHHH C MOA3AIIUTHBIM.
B cBoeii nesiTenbHOCTH TO3UIHS 3aLIHT-
HUKa HE BCErJa 3aBHCUT OT TpeOOBaHMil
W JKeTaHWH TOCJEJHEro, OH He BCeraa
JNOJDKeH pa3lelisiTh Ty IMO3UIHI0, KOTO-
PYIO 3aHUMaeT MOH03peBaeMblil, OOBH-
HAEMBIH, TOACYAMMBIH, OMpaBIaHHBIM.
OH cBOOOJCH B BBIOOpPE CPECTB 3AIUTHI
[8, c. 65]. 'maBHOE, 4TOOBI 3TH CpeACTBA
OBLTH 3aKOHHBIMH ¥ BITOJTHE COOTBETCTBO-
BaJIM XapakTepy TOW (PyHKIUH, KOTOPYIO
3aIIUTHHK JIOJDKEH BHITOTHATE. [loaTOMY,
OCYILIECTBIISISL 3aIIATY, OH JOJDKEH PYKO-

BOZICTBOBATHCS 3aKOHOM, UCXO/ISl M3 YETKO
YCTaHOBJIEHHBIX 0OCTOATEbCTB, U 3aIlU-
IaTh TOJIBKO 3aKOHHBIE MHTEPECHI MOJ0-
3peBacMoro, 0OBUHIEMOTO, IIOJICYIUMOTO,
OIPaBJIaHHOTO, YJIOBJIETBOPSTH TOJBKO TE
ux TpebOoBaHMs, KOTOPHIE HE IMPOTHBOpE-
YaT 3aKOHY. Y4acTHE 3aIIUTHHKA B yTO-
JIOBHOM TIPOM3BOZICTBE SIBIISIETCS] BAYKHOI
rapaHTHell MpaB M 3aKOHHBIX HHTEPECOB
JIUI, KOTOPHIX OH YITOJHOMOYEH 3aIlH-
aTh W KOTOPBIM IPEAOCTABISIET IOpH-
JIMYECKYI0 IOMOIb, & TAKXKE SBIAETCS
HEOOXOOUMBIM  YCIIOBHEM peaJU3aluu
KOHCTHTYIIMOHHOTO TIPMHIIMIA COCTA3a-
TEJILHOCTH CTOPOH ¥ BEPXOBEHCTBA IIPaBa.

Hogemnsl geitctByromero YIIK Yipa-
WHBI 0CNIA0MIIH HAIIPSHKEHHOCTD B IUCKYC-
CHH IO BOIPOCY, KTO e JIOJKEH obecrie-
YUBATh MIPABOBYIO ITOMOIIb B YTOJIOBHOM
IpoLecce, U 3aKOHOAATENIBHO 3aKPEITHIIN
MOJIOXKEHHE, 4YTO €€ MPEeJOCTaBISACT
HMMEHHO 3aIlUTHHUK, OH e afBokat. [Ipen-
CTaBHUTEJIEM B YTOJOBHOM ITPOU3BOJICTBE
TaKKe 3aKPEIUICH 3alllMTHHUK-aJBOKAT,
KOKAbIH IO OTAEIBLHOMY 3HAYEHHIO M3
HUX HWMeEeT pa3iIM4HbIi NpaBOBOH cTa-
TYC, YTO HPUBOJUT K TEPMHHOJIOTHYE-
CKOH JIBYy3HaUHOCTH TOJIKOBaHMSI 3ITHX
MOHATUH. MBI cuMTaeM, 4YTO HEOOXOIMMO
BHecTH pomonHeHus B YIIK Vipaunst
W 3aKpenuTh, YTO 3aLIUTHUK M aJBOKaT
SIBISIFOTCSL  CAMOCTOSITEJIBHBIMH ~ y9acT-
HHKaMM YTOJIOBHOTO Mpolecca C caMo-
GyHKIOISIMI
1 TIOJTHOMOYHSIMH, KOTOPBIE BBITEKAIOT U3
UX IPOLECCYaIbHOTO cTaTyca. 3allUTHUK
CaMOCTOSITENIbHO  (hOPMHPYET TIO3HIHIO
[0 peayu3aliy ¥ 0o0ecleYeHHI0 MpaBo-
BOM [TOMOIIY B YTOJIOBHOM IIPOU3BOJICTBE,
n30upaeT cpenctsa, (GOPMbI M METOMIbI
ee pealu3alM, OTCTauBaeT IpaBa, CBO-
0Oombl M 3aKOHHBIE JIMYHBIC WHTEPECH
y4acTHHKa (KJIMEHTA) YTOJOBHOTO IIPO-
U3BOJACTBA. YKa3aHHas CaMOCTOSTEllb-
HOCTh MIMEET OTHOCHTEJIBHBIH XapakTep,
TaKk KaK 3aKOH 3alpelaeT 3alluTHHUKY
1 TIPEACTABHUTEIIO TTOJIH30BATHCS MpoIec-
CyaJIbHBIMH TIpaBaMH, peau3alus KOTo-
PBIX OCYILIECTBISIETCS HEIOCPEACTBEHHO
JIMLIOM, KOTOPOE OH 3allHIIAeT I IpeJi-
craBnsieT (4. 4 ct. 46 u 4. 4 ct. 58 VIIK
Vikpaunsl). B VIIK VYkpaunsl 3ako-
HOZaTeNieM B TIOHATHE «IIPHUBIICYECHUE
3aIIUTHUKA» BKIIOYEHO IBAa MPOTHBOIIO-
JIO)KHBIX IO COMAEPXKAHUIO M CYIIECTBY
MOHATHS, KOTOPBIE ONpPENeNsioT obecrie-
YeHHe IPaB II0I03PEBAEMOr0, OOBHHSIE-
MOTO Ha 3allUTy 3allUTHHUKOM-aJBOKa-
TOM H B CBOIO OYepedb MpoleccyabHbIe

CTOATCIIBHBIMH  3aJla4aMu,

00513aHHOCTH CJIeZIOBaTeNs, IPOKYpopa,
CJICJICTBEHHOT'O CyAbM WU CyJa IO 3THM
Bonpocam. B 4. 2 ct. 53 VIIK Vkpa-
WHbI 3aKOHOZATEJIb UCIOJb3YET HOHATHSA

«IpUITALIeHHe  3allUTHUKA», CIlIydYau
U TOPSAOK KOTOPOTO HE pErIaMEeHTH-
poBaHbl BoobOmie. B cBs3n ¢ ykazaHHBIM
HaMH TpEIIaraeTcsi BHECTH W3MEHEHHS
u nomnonHerus B 4. 1 ct. 48 VIIK VYkpa-
WHBl OTHOCHTENIBHO BBEICHHUS MOHSTHS
«TIpUTTIalIeHue KOTOpO€e
JIOJUKHO OCYIIECTBIIAThCSA I10J03peBae-
MbIM, OOBHHSAEMBIM, UX 3aKOHHBIMH Ipe/I-
CTAaBUTEJISIMH, a TaKXKe JIPYTHMH JIMIAMH
[0 MPUIIAIICHUIO WK MPOCKOe OO 1Mo
COIJIACHIO  IO/I03PEBAEMOr0, OOBHHsIE-
MOTO JUISl Y4acTHsl B YTOJIOBHOM IPOM3-
BOICTBE, a B 4. 2 cT. 48 YIIK VYkpaunst
HEOOXOIMMO BBECTH MOHSTHE «IPHUBIIE-
YeHHE 3aIUTHUKAY», TOCKOIBKY TPH STOM
CIIeZI0BATeNh, TPOKYPOP BEIHOCST IOCTa-
HOBJICHUE, a CIICACTBEHHBIH CYIbsl M CYI
BEIHOCST ompezenenne. Hamu mpenara-
eTcs TaKkkKe 3aKOHOIATENIbHO 3aKpeNuTh
B VYIIK VYkpauHbl NONOXEHHE O TOM,
YTO KOJIMYECTBO 3alIMTHUKOB-a/[BOKa-
TOB B CyAeOHOM 3acelaHuy He JIOJDKHO
OBITH OrpaHH4EHO 10 MATH. BMecTe ¢ Tem
MOJHATBIE B CTaThe BOIPOCHI IMOJIEXKAT
JIONOJIHUTEIIBHOMY M3Yy4YCHHUIO WIIM Haydy-
HOMY HCCJIEIO0BAHHIO.

3alllUTHUKA»,
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pyuHuKami, ['aBana, 27 ceprHsi— 7 BepecHs
1990 p. URL: http://www.crime.vl.ru/ index.
php?p=1313&more=1&c=1&tb=1&pb
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OVERVIEW OF THE WATER REGULATORY
POLICY IN EUROPEAN UNION
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SUMMARY
The article analyzes the current EU regulatory policy on water management, which

is based on the provisions of the Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (Water Convention), the Water Framework
Directive (WFD, 2000/60/EC) and its daughter directives: Groundwater (GWD,
2006/118/EC) and Environmental Quality Standards Directives (EQSD, 2008/105/EC),
Flood Directives (FD, 2007/60/EC), and other directives related to legislation, designed
to protect the waters from pollution and impairing its correct, what is included in the EU
regulatory framework.

Key words: EU Regulatory Policy, Water Management, EU Water Legislation
Regulatory Policy, Public Administration.

OB30P BOJHOM PEI'YJISITOPHOM ITOJIUTUKHA
EBPOIIEMCKOI'O COIO3A

Xsnua MEITAPUIIIBUJIN,
acIMpPaHT
WucTutyTa 3akoHonarenscTBa BepxoBHoii Panbel Ykpaunsl

AHHOTALUSA

B crarbe npoananu3upoBaHa coBpeMeHHas perynsatopHas nonuruka EC no ynpas-
JEHHIO BOXHBIMH peCypcaMy, KOTOpash OCHOBBIBAaeTCS Ha HOJOXKEHMSIX KoHBeHIMH
[0 OXpaHe W HUCIOJIb30BAaHUIO TPAHCTPAHMYHBIX BOJOTOKOB M MEXIYHAPOIHBIX 03€p
(BonHnas xonBeH1wms), Bonnoit pamounoii aupexrussl (WFD, 2000/60/EC) u ee nouep-
HHX aupeKTuBax: Jlupextussl o noa3emusix Bopax (GWD, 2006/118/EC) u dupexru-
BBl O CTaH/apTax KadecTBa okpyxarouieit cpeast (EQSD, 2008/105/EC), IupekTussl 0
HaBopHeHusix (FD, 2007/60/EC), a Takxe Opyrux AUPEKTHBAX, CBSI3aHHBIX C 3aKOHO-

JAaTCJIbCTBOM, IIPEAHA3HAYCHHBIM IS 3alllMTBHI BOA OT 3arpA3HEHUA U yXYAUICHUS, YTO

BKJIIOUEHO B perynsTopHyto 6a3y EC.

Kuirouesnle ciioBa: perynsaropHas nonuruka EC, ynpaBneHue BoIHBIMU pecypca-
MH, PETYISITOPHAs MOJIMTHKA BOIHOTO 3aKkoHozarensctBa EC, mybnudHoe ynpasieHue.

Problem setting. The EU policy on
the control of objects requires the implemen-
tation of legislation to coordinate strategic
management objectives. Thus, the verifica-
tion of EU water legislation is a comprehen-
sive assessment of the policy that determines
the suitability of the existing regulatory
framework for the policy sector in relation
to the objectives set under the Directives on
the improvement of the regulatory environ-
ment. The aim is to assess the EU's effec-
tiveness, coherence, relevance and benefit
of EU water legislation, thus contributing
to better and more intelligent legislation,
increasing the response to current and future
challenges, and implementation.

The state of the study. Among
the sources of information in selected
areas of research used normative docu-
ments of the EU [1-5].

Purpose of the article. There is an anal-
ysis of the EU's current water regulatory
policy, based on the provisions of the Con-
vention on the Protection and Use of Trans-
boundary Watercourses and International
Lakes (Water Convention), the Water
Framework Directive (WFD, 2000/60/EC)
and its subsidiary directives: the Ground-
water (GWD, 2006/118/EC) and the Envi-
ronmental Quality Standards Directive
(EQSD, 2008/105/EC), the Floods Direc-
tive (FD, 2007/60/EC), as well as other
legislative directives, intended to protect
water against pollution and deterioration,
which is included to the EU regulatory
framework.

Article main body. The regulatory
policy of the European Union is carried
out by a legal system that is at the edge
of the national law of the EU Member
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States and international law. This system
consists of so-called acts of primary, sec-
ondary and tertiary law.

The acts of primary law include
all the founding treaties of the Euro-
pean Union. By their legal nature, acts
of primary law are international treaties.
The norms of acts of primary law have
a higher legal force in relation to all other
norms of the European Union, contained
in acts of secondary law.

Acts of secondary law include acts
issued by the institutes of the Union, as
well as all other acts adopted on the basis
of founding treaties. A secondary act
may be adopted if there are powers for
its adoption and budgetary discipline is
observed. Secondary acts are manda-
tory and optional. Legally binding acts
include: regulations, directives and deci-
sions adopted on the basis of primary law,
as well as non-legislative acts adopted in
accordance with the powers provided for
in the legislative act. To legally non-man-
datory include recommendations, opin-
ions and other non-mandatory acts.

As regards the acts of tertiary law, they
can not be precisely defined as a source
of European law. So international trea-
ties between EU countries that facilitated
the functioning of the EU, over time, have
been gradually replaced by secondary law.

Today, EU water policy is based
on the provisions of the Convention on
the Protection and Use of Transbound-
ary Watercourses and International Lakes
(Water Convention), which was adopted
in Helsinki in 1992 and came into force
in 1996. Almost all countries shar-
ing transboundary waters in the region
of the United Nations Economic Commis-
sion for Europe (UNECE) are Parties to
the Convention [1].

The Water Convention strengthens
cross-border water cooperation and pro-
vides for environmentally sound regula-
tion and protection of transboundary sur-
face and groundwater. The Convention
promotes the integrated management
of water resources, in particular the basin
approach. The implementation of the Con-
vention contributes to the achievement
of the Millennium Development Goals
and other international agreements
between it on the water, environment
and sustainable development.

The Water Convention requires Par-
ties to prevent, control and reduce trans-
boundary impact, the use of transbound-

ary waters in a reasonable and equitable
manner and to ensure their sustainable
management. Parties bordering the same
transboundary waters should cooper-
ate through concluding specific agree-
ments and establishing joint bodies. As
a framework agreement, the Convention
does not replace bilateral and multilateral
agreements for specific basins or aqui-
fers. Instead, it promotes their creation
and implementation, as well as further
development. In 2003, amendments were
made to the Convention on Transbound-
ary Water, which allows the accession
of non-UNECE countries. The amend-
ment came into force on February 6,
2013, transforming it, after transbound-
ary waters, into a legal framework for
cross-border water cooperation around
the world.

The main body responsible for imple-
menting the Convention is the Meet-
ing of the Parties, which takes all deci-
sions to implement the Convention.
This body is responsible for defining
and reviewing the Parties' policies
and approaches to transboundary water
use. The meeting also exchanges infor-
mation on the experience gained dur-
ing the conclusion and implementation
of bilateral and multilateral agreements on
transboundary waters and takes the deci-
sions necessary to achieve the objectives
of the Convention. The Parties meet
every three years to develop their pro-
gram of work for the next three years or
for a longer term. The Meeting of the Par-
ties also decides on the organizational
structure and role of the bodies it creates
for the implementation of its program
of work.

The secondary legislation of the EU
regulatory policy on water management is
legally binding:

— The Water Framework Directive
(WFD, 2000/60 / EC) and its subsidiary
directives:

a) Groundwater Directive (GWD,
2006/118 / EC) and

b) Directive on Environmental Qual-
ity Standards (EQSD, 2008/105 / EC);

— Flood Directive (FD, 2007/60 / EC).

Let's examine in more detail the main
provisions of the Water Framework Direc-
tive (WFD, 2000/60 / EC), which was
finally adopted on October 23, 2000 as
«Directive 2000/60/EC of the European
Parliament and of the Council of 23 Octo-
ber 2000 establishing a framework for
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Community action in the field of water
policy», abbreviated as the Water Frame-
work Directive (WFD), is abbreviated to
the WFD.

The main objectives of the Water
Framework Directive (Article 1 [2]) are
to establish a framework for the protec-
tion of inland surface waters, transitional
waters, coastal waters and groundwater, in
particular:

a) prevents further deterioration
and protects and enhances the status
of aquatic ecosystems and, with regard
to their water needs, terrestrial ecosys-
tems and wetlands directly depending on
the aquatic ecosystems;

b) promotes sustainable water use
based on a long-term protection of availa-
ble water resources;

¢) aims at enhanced protection and
improvement of the aquatic environment,
inter alia, through specific measures for
the progressive reduction of discharges,
emissions and losses of priority substances
and the cessation or phasing-out of dis-
charges, emissions and losses of the prior-
ity hazardous substances;

d) ensures the progressive reduction
of pollution of groundwater and prevents
its further pollution, and

e) contributes to mitigating the effects
of floods and droughts and thereby con-
tributes to:

— the provision of the sufficient supply
of good quality surface water and ground-
water as needed for sustainable, balanced
and equitable water use,

— a significant reduction in pollution
of groundwater,

— the protection of
and marine waters, and

— achieving the objectives of rele-
vant international agreements, including
those which aim to prevent and eliminate
pollution of the marine environment, by
Community action under Article 16 (3) to
cease or phase out discharges, emissions
and losses of priority hazardous sub-
stances, with the ultimate aim of achiev-
ing concentrations in the marine environ-
ment near background values for naturally
occurring substances and close to zero for
man-made synthetic substances. [2].

The Water Framework Directive also
provides for the coordination of admin-
istrative measures within river basin dis-
tricts [2]:

1. Member States shall identify
the individual river basins lying within

territorial



their national territory and, for the pur-
poses of this Directive, shall assign them
to individual river basin districts. Small
river basins may be combined with larger
river basins or joined with neighbour-
ing small basins to form individual river
basin districts where appropriate. Where
groundwaters do not fully follow a par-
ticular river basin, they shall be identi-
fied and assigned to the nearest or most
appropriate river basin district. Coastal
waters shall be identified and assigned to
the nearest or most appropriate river basin
district or districts.

2. Member States shall ensure
the appropriate administrative arrange-
ments, including the identification
of the appropriate competent authority, for
the application of the rules of this Direc-
tive within each river basin district lying
within their territory.

3. Member States shall ensure
that a river basin covering the terri-
tory of more than one Member State is
assigned to an international river basin
district. At the request of the Member
States involved, the Commission shall act
to facilitate the assigning to such interna-
tional river basin districts.

Each Member State shall ensure
the appropriate administrative arrange-
ments, including the identification
of the appropriate competent authority,
for the application of the rules of this
Directive within the portion of any inter-
national river basin district lying within
its territory.

4. Member States shall ensure that
the requirements of this Directive for
the achievement of the environmen-
tal objectives established under Arti-
cle 4, and in particular all programmers
of measures are coordinated for the whole
of the river basin district. For interna-
tional river basin districts the Member
States concerned shall together ensure this
coordination and may, for this purpose,
use existing structures stemming from
international agreements. At the request
of the Member States involved, the Com-
mission shall act to facilitate the establish-
ment of the programmers of measures.

5. Where a river basin district extends
beyond the territory of the Community,
the Member State or Member States
concerned shall endeavour to establish
appropriate coordination with the rele-
vant non-Member States, with the aim
of achieving the objectives of this Direc-

tive throughout the river basin district.
Member States shall ensure the applica-
tion of the rules of this Directive within
their territory.

6. Member States may identify
an existing national or international body
as competent authority for the purposes
of this Directive.

7. Member States shall identify
the competent authority by the date men-
tioned in Article 24.

8. Member States shall provide
the Commission with a list of their com-
petent authorities and of the competent
authorities of all the international bod-
ies in which they participate at the latest
six months after the date mentioned in
Article 24. For each competent authority
the information set out in Annex I shall be
provided.

9. Member States shall inform
the Commission of any changes to
the information provided according
to paragraph 8 within three months
of the change coming into effect.

Also, the Water Framework Directive
provides for environmental objectives
in the implementation the measures pro-
grams specified in the plans for manage-
ment of the river basin; the river basin
area characteristics, review the human
activities impact on the environment
and economic analysis of water use; Cre-
ating a Register of Protected Areas; water
markings used for abstraction of drinking
water; monitoring the status of surface
waters, groundwater and protected areas;
accounting for the restoration of water
supply costs. Combined approach for
point and diffuse influences is a control
tool that takes into account, where nec-
essary, the best environmental practices
outlined in:

— Council Directive 96/61/EC
of 24 September 1996 concerning inte-
grated pollution prevention and control,

— Council Directive 91/271/EEC
of 21 May 1991 concerning urban
waste-water treatment,

— Council Directive 91/676/EEC

of 12 December 1991 concerning the pro-
tection of waters against pollution caused
by nitrates from agricultural sources,

— the Directives adopted pursuant to
Article 16 of Directive WFD.

The following shall be repealed with
effect from seven years after the date
of entry into force of The Water Frame-
work Directive:
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— Directive 75/440/EEC of 16 June
1975 concerning the quality required
of surface water intended for the abstrac-
tion of drinking water in the Member
States,

— Council Decision 77/795/EEC
of 12 December 1977 establishing a com-
mon procedure for the exchange of infor-
mation on the quality of surface freshwa-
ter in the Community,

— Council Directive 79/869/EEC
of 9 October 1979 concerning the meth-
ods of measurement and frequencies
of sampling and analysis of surface water
intended for the abstraction of drinking
waters in the Member States.

The following shall be repealed with
effect from 13 years after the date of entry
into force of Water Framework Directive:

— Council Directive 78/659/EEC
of 18 July 1978 on the quality of freshwa-
ters needing protection or improvement in
order to support fish life,

— Council Directive 79/923/EEC
of 30 October 1979 on the quality required
of shellfish waters,

— Council Directive 80/68/EEC
of 17 December 1979 on the protection
of groundwater against pollution caused
by certain dangerous substances,

— Directive  76/464/EEC, with
the exception of Article 6, which shall be
repealed with effect from the entry into
force of Water Framework Directive.

The Groundwater Directive (GWD,
2006/118/EC) [3] defines a regime that
establishes groundwater quality standards
and introduces measures to prevent or
limit the flow of pollutants into ground-
water. The Directive establishes qualita-
tive criteria that take into account local
characteristics and allow further improve-
ments based on monitoring data and new
scientific knowledge. Also, the directive
is a proportionate and scientifically sub-
stantiated response to the requirements
of the Water Framework Directive (WFD),
as it concerns assessments of the ground-
water chemical status, and the deter-
mination and abolition of significant
and sustained trends in the growth of con-
centrations of pollutants. Member States
should establish standards at the most
appropriate level and take into account
local or regional conditions.

The Groundwater Directive comple-
ments the Water Framework Directive
(WFD), in particular the requirements
of [3]:
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— standards of groundwater quality;

— studying the pollution trends to be
carried out using existing data and data
that are mandatory for the WFD;

— pollution of the environment, using
the measures outlined in the WFD;

— measures aimed at preventing
or limiting the flow of pollutants into
groundwater;

— reviews of the technical pro-
visions of the Directives adopted in
2013 and every six years thereafter;

— compliance with chemical status cri-
teria (based on EU standards for nitrates
and pesticides and thresholds set by Mem-
ber States).

Annexes I and II of the Groundwa-
ter Directive 2006/118/EC were revised
in 2013 and reflected in Commission
Directive 2014/80/EC of 20 June 2014.
The process of consideration included
the call for evidence (for information,
research and scientific reports among
others) and the process of public consul-
tation. In addition, a background docu-
ment was prepared for the preparation
of the review.

As regards Directive 2005/105/EC
of the European Parliament and of the
Council on ambient water quality stand-
ards in the field of water policy, and sub-
sequently repealing Council Directives
82/176/EEC, 83/513/EEC, 84/156/EEC,
84/491/EEC, 86/280/EEC and amending
Directive 2000/60/EC was published in
the Official Journal dated December 24,
2008, the EQSD has established [5]:

— in Annex I, limitation of concen-
trations of priority substances in surface
waters: 33 priority substances and 8 other
pollutants;

— a list of 33 priority substances in
Annex II, as in Annex X of the Water
Framework Directive (WFD);

— the possibility of applying envi-
ronmental quality standards for siege
and biota, not for water;

— the ability to define the mixing zone
adjacent to the discharge points when
the concentration of substances in Annex
I may exceed their environmental quality
standards;

— requirement for Member States to
establish a list of exits and losses of sub-
stances included in Annex L.

By replacing the five old directives,
the EQSD has promoted the initiative
of the Commission for Better Regulation.

Conclusions. Thus, the European
Union's water management policy is based
on the provisions of the Convention on
the Protection and Use of Transbound-
ary Watercourses and International Lakes
(Water Convention), which was adopted
in Helsinki in 1992 and came into force in
1996. The secondary legal acts of the EU
water regulatory policy that are legally
binding for implementation are: The Water
Framework Directive (WFD, 2000/60/EC,
the main objective of which is the protec-
tion of inland surface waters, transitional
waters, coastal waters and grants Water,
and its subsidiary directives: Ground-
water Directive (GWD, 2006/118/EC)
and the Environmental Quality Standards
Directive (EQSD, 2008/105/EC).
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SUMMARY

This article examines the historical development of the concept of victimology. Victimology is a part of legal science and is
considered in the criminological aspect, in criminal law, as well as in general theory.
Key words: victimology, criminal and criminological victimology.

BUKTUMOJIOI'UA: TIOHATUE U EE BUbI

Poman MUTAJIb,
aCIHPAHT IOPUIUUECKOTO (haKyIbTeTa

JIEBOBCKOTO yHUBEpCHUTETa OM3HECa U IpaBa

B naHHO# cTaThe MCCIEAYETCsl HCTOPUYECKOE PA3BUTHE MTOHATHS BUKTHMOJIOTHU. BUKTHMOIOTHS — 3TO 4acTh IOPUIHMYECKON Ha-
YKH, ¥ paCCMaTPHBAETCS OHA B KPUMHUHOJIOTHYECKOM aCIEKTe, B YTOJIOBHOM IIPaBe, a TaKkxKe B 00ILeH TeopuH.

KnrwueBble cjioBa: BHUKTHUMOJIOTHS, YTOJIOBHAsA U KPUMUHOJIOTHYECKAsl BUKTUMOJIOTUS.

The purpose of the article.To explore
the concept of victimology and its species.

Presenting main material. In recent
years, in the criminological literature,
the problem of studying the behavior
of victims in committing specific crimes
is more acute. This is due to a number
of circumstances, and, first of all, putting
forward in the hierarchy of the objectives
of law enforcement activities the pro-
tection of the individual, his life, health
and liberties. This is conditioned by
the fact that the reason for a criminal
offense and a condition facilitating his
commission may sometimes be the behav-
ior of the victim who, through his careless,
and sometimes provocative illegal actions,
can create a criminal situation and thus
facilitate the onset of a criminal act.
Therefore, when studying the mechanism
of criminal behavior, along with the per-
sonality of the offender, a comprehensive
and objective assessment of the victim, as
one of the most important structural ele-
ments of the situation, is required.This
approach allows us to develop the most
effective measures to prevent crime and to
more objectively determine the appropri-
ate measures of influence.

Victimology examines the victim
in terms of its moral and psychologi-
cal and social characteristics that affect
its vulnerability, and the situations that
precede the crime, as well as the situation
of the direct commission of the crime.
This allows to get answers to the ques-
tion: how in these situations, in the inter-

action with the behavior of the offender
criminogenically-provoking, the behavior
of the victim is revealed [1, p. 91].
Starting from the middle of the
eighteenth century criminology stud-
ies the criminal behavior of people,
and since the end of XIX century — prob-
lems of a criminal person. The victim
of crime has become the object of crim-
inological research only since the Second
World War. And in the classics of law
of the XVIII century. (for example, Cesare
Becary, who understood the criminal act
as a violation of the moral order, as well
as law and order, and this violation was
based, in his opinion, on his own will
of the offender), and positivists of the law
of the XIX century. (for example, Cesare
Lombroso, Sigmund Freud) who focused
on analyzing the identity of the offender.
For them, the crime was a symptom
of a violation of the structure of the per-
son of the offender, which was, according
to biocriminologists, imitation or quality,
the theory of psychoanalysis, the result
of the child's unsuccessful socialization.
On the foreground there were the prob-
lems of "social protection" from crim-
inals, their danger, as well as the issue
of investigating the person of criminals,
communicating with them, their rehabili-
tation, deterrence (intimidation), or secur-
ing public safety. The victim of the crime
of classics and positivists was seen as
a mechanical, static concept [2, p. 125].
Scientists-criminologists have been
deeply approached to the development

of problems of victimology in the late 60's
of the XX century.

Systemic research on the problem
of the victim of crime was committed in
1948 by the German scientist G. Goe-
theg. He wrote the book "The Offender
and his Victim", where he drew atten-
tion to the victim as a factor in the crime
[1,p.91-92].

Following Gentig in Bucharest in
1947, Benjamin Mendelssohn made a very
impressive report ("New biopsychosocial
horizons of victimology"), which drew
the attention of the scientific community to
the science of crime victims. But even more
developed the victimology of the same
Hans von Gentig, who published his book
"The Offender and his Victim" in 1948.
Investigation of the relationship between
the perpetrator and his victim was provided
in 1954 by Henry Ellenberg. «Man — he
wrote — consistently becomes a criminal or
a victim... If you analyze the lives of hard-
core criminals, then it turns out that they
were very often subjected to bullying, extor-
tion, exploitation and were given to them-
selves by the childhood». In 1956, Hans
Schultz introduced the notion of crime on
the basis of personal relationships between
the perpetrator and his victim.

In New Zealand, in 1963, the world's
first law on reparation for victims of crime
was adopted. After England came some
US states the provinces of Canada, Aus-
tralia and New Zealand.

In Austria, in 1972, a federal law
on assistance to victims of crime was
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adopted. In many countries, in particular
in Germany, there has been an association
in support of victims of crime ("White
Ring").

In 1982, the United States issued
a federal law on criminal-law protection
of victims and witnesses of the crime.
Under this law, the victim, acting as
a witness in a criminal proceeding, is pro-
vided with judicial protection. Compen-
sation for material damage by a criminal
becomes an independent form of criminal
sanctions. The person serving is not enti-
tled to benefit from their crimes through
the publication of information about it, as
this would damage inflicted over the inter-
ests of the victim.

In 1983, the Council of Ministers
of the European Council in Strasbourg
adopted the European Convention on
the Compensation of Victims of Violent
Crimes. In this concept, the principles
of compensation for damage to victims
of crime by the state and international
cooperation in this area in the EU member
states were defined. [2, p. 126].

Victimology emerged and evolved as
a trend in criminology studying the victim
of a crime. However, over time, the view
on it has changed, different positions have
been put forward regarding the subject
of victimology and its scientific status.
D.V. Rovman defined them as follows:
1) victimology is a branch of criminol-
ogy, or a private criminological theory,
and accordingly develops within its lim-
its; 2) victimology — it is a subsidiary to
the criminal law, criminal procedure law,
criminology, interdisciplinary science
of the crime victim. It exists and functions
in parallel with criminology; 3) victimol-
ogy is the general theory, the doctrine
of the victim, the subject of the study
of a victim of any origin, both criminal
and non-criminal. Victimology, therefore,
is an independent science, whose mem-
bership to a legal one can be recognized
only partially. Rather, it is a science about
the safety of human life [3, p. 8].

Accumulated knowledge about the
victim of crime is quite diverse. The vic-
tim (victim) of the crime is studying all
the sciences of the criminal-legal cycle,
and each of them does so on the basis
of the substantive interests of the relevant
field of knowledge.

Thus, criminal law examines the vic-
tim as a sign of the crime characterizing
the object of criminal law, takes into

account the state and behavior of the vic-
tim in qualifying a crime, punishment
of the offender, exemption from criminal
liability.

The criminal-process science addresses
the problem of the victim as a part of crimi-
nal proceedings, in connection with which
he formulates the legal concept of the vic-
tim, substantiates the content of his legal
status, develops a procedure for the pro-
tection of his rights and legitimate inter-
ests in the pre-trial investigation and dur-
ing the trial.

In criminalistics, the victim's (vic-
tim) person is studied in two directions:
1) for the construction and use of foren-
sic characteristics of various categories
(types) of crimes; 2) for the development
and implementation of tactics for con-
ducting separate investigative and judicial
actions [4].

Criminal enforcement law is work-
ing on improving the legislation on
the protection of victims' interests dur-
ing the execution of criminal penalties,
in particular, establishing the obligation
of the offender to reimburse the damage
caused by the crime, the normative fixing
of the victim's participation in the execu-
tion of punishment, the provision of per-
sonal security to those convicted in places
of deprivation of liberty from the threat
of encroachment on their rights from
other convicts [5].

An important task of criminal vic-
timology is education (legal education)
of citizens. Studies show that many vic-
tims have a low level of legal knowledge.
Most of them do not know the legal rules
that protect their lives, health, property,
and some who "heard something" do
not know how and when to apply them
in practice. In turn, one can not but note
the relatively high level of legal knowl-
edge of criminals. In this regard, legal
education, legal propaganda of knowl-
edge about how not to become a victim
of a crime is necessary, especially in
those conditions, when the state is not
able to provide all citizens from criminal
encroachments.

Criminological ~ victimology  not
only really exists, but also actively
develops in the system of science
of criminal law. Victimological informa-
tion about the determination manifesta-
tions of the victim, the conditions of his
personality formation, appraisal settings,
peculiarities of the psychological state is
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used by the criminal process, criminalis-
tics, operative-search activity, criminal
law. Conversely, victimology is enriched
with information about the victim from
the criminal process, forensic science,
criminal law, etc.

Among the sciences of the crimi-
nal-law cycle investigating the victim
of crime, criminology occupies a central
place, since victimology was initially
formed in an independent scientific
and applied direction precisely within
the criminological theory.  Crimi-
nology develops a general doctrine
of the victim of a crime, forms its cate-
gorical-conceptual apparatus, recognizes
the nature of group (mass) and individ-
ual victimism, investigates the process
of victimization and factors affecting
it, defines the role of victim behavior in
the genesis of the criminal encroach-
ment and the mechanism of committing
the crime. The victimological charac-
teristic of victims from various types
of crimes, the typology of victims, sci-
entific support of state policy in the field
of protection of victims of crime, strategic
directions and measures of victimologi-
cal prevention, search of ways and meth-
ods of rehabilitation of victims of crimes
and protection of victims from repeated
damage are also within the sphere of crim-
inological interests [6].

Consequently, criminological victi-
mology is a system of knowledge about
victims of crime, their behavior, factors
influencing them, typical situations that
lead to criminal encroachments, as well
as measures of victimological prevention.

Currently, the concept of victimology
is considered from three positions: 1) as
a branch of criminology; 2) as an auxiliary
for a criminal law, criminal procedure,
criminology, an interdisciplinary science
about a victim of a crime; 3) as a teaching
on the victim, the subject of the study is
the victim of the crime.

K.V. Vyshnevetsky defines victimol-
ogy as a science that studies the identity
of the victim of crime, the nature and con-
tent of her behavior, the moral and psy-
chological face of the victim, the role
of the victim in the mechanism of crim-
inal behavior, and criminal victimology
as a science that explores in the complex
the personality and behavior of victims
of criminal encroachments; their role in
the crime gang; criminologically sig-
nificant relationships and connections



between the victim and the offender; ways
and means of reimbursement or smooth-
ing of harm caused to a victim as a result
of a criminal encroachment [7].

In turn, R. Gaphelganiyev defines
criminal victimology as a complex,
interdisciplinary legal branch of science
that examines the problem of crime vic-
tims from the standpoint of criminal law,
criminal process and criminology. In
addition, the victim of a crime is a per-
son who has actually suffered physical,
moral or material damage from the ille-
gal actions of another person. The actions
of the offender are often determined
not only by his aggressive motives
and anti-social setting, but also by the life
situation in which he acts, the personal
qualities and behavior of his victim [8].

To date, in our opinion, victimology
has become an independent, important
applied science. D.V. Rivman does not
even attribute it to jurisprudence, but rec-
ognizes the science of the safety of human
life [9], since the doctrine of the victim
of crime — victimology (viktima — the vic-
tim, logos — the study) — is part of a broader
doctrine of victims of not only crimes, but
also the consequences of accidents, nat-
ural and man-made disasters, epidemics,
wars and other armed conflicts, political
confrontations [10, p. 197].

In our opinion, victimology is a sep-
arate science that studies the personality
in various spheres of social relations. It
interacts with different branches of law.
In our case, we can say that victimology
studies the personality of the person who
became the victim.

From the above, it follows that
the subject of victimology is the person
who caused the crime of physical, moral
or material harm, including criminals;
their behavior, which was in one way or
another connected with the committed
crime (including behavior after its com-
mission); relations that linked the offender
and the victim to the time of the crime;
situations in which the damage occurred.

According to D.V. Rivman, victimol-
ogy studies:

— Moral-psychological and social
characteristics of victims of crimes (vic-
tims of crimes) to answer the question
why, because of some emotional, voli-
tional, moral qualities, socially deter-
mined orientation, the person was victim;

— Relations that connect the offender
and the victim (the victim) to answer

the question to what extent these relation-
ships are significant for creating the pre-
conditions of the crime, how they affect
the connection of the crime, the motives
of the offender;

— Situations preceding the crime, as
well as the situation of a direct crime,
to answer the question, in these situa-
tions, in the interaction with the behavior
of the offender criminologically signifi-
cantly significant behavior (action or inac-
tivity) of the victim (victim);

— Post-criminal behavior of the victim
(victim) to answer the question of what he
is doing to restore his right;

— The preventive measures system,
which takes into account and uses the pro-
tective capabilities of both potential vic-
tims and actual victims.;

— Ways, opportunities, ways of
compensation for damage caused by
a crime, first of all, physical rehabilitation
of the victim (victim) [11].

AL Sitkovsky highlights the task of vic-
timology, the main of which is the study
of the personality and behavior of the vic-
tim, the study of victimization, victimization
and vitamin-related factors, which allows
a new look at crime, its causes, crime
prevention. As a result, there is an oppor-
tunity to better and more effectively dis-
close and investigate crimes, as well as
to establish their complete picture, objec-
tively assess the perpetrator's guilt based on
the role of the individual and the behavior
of the victim of the crime [11].

Victimology examines the role
of the victim in the emergence of a crim-
inal situation and develops the so-called
victimological aspect of crime prevention,
the main task of which is to minimize
the criminogenic situations that are cre-
ated directly by the victim. The essence
of the victimological aspect of crime pre-
vention is that it is necessary to carry out
preventive work not only among potential
offenders, but also among potential vic-
tims — people whose behavior, way of life,
relationships, marital status and activity
creates an increased risk of them being in
the role of victim of a criminal offense.

As rightly observes the famous Rus-
sian scientist professor A.l. Dolgova, for
a long time, law enforcement agencies
were oriented unilaterally to work on
crime and offender without due atten-
tion to the victim of a crime. As a result,
there is still no full record of the victims,
which means that their personal charac-
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teristics are not being studied; victimo-
logical prevention measures are taken
from case to case; in general, the victim's
figure is often considered not more than
the source of information about the crime
and the offender, as a party (party)
of the criminal procedural relationships
[12, p. 374]. We fully agree with this
statement because no statistics show us
the number of victims of a crime.

Conclusions. From a large array
of scientific developments one can derive
a number of conceptual provisions of vic-
timology:

— the central category of victimology
is the "victim of crime", each crime has its
own victim;

— the probability of becoming a vic-
tim of a crime depends on a special phe-
nomenon - victimism, which is individual
and group (mass);

— the value of victim may vary.
The process of its increase is called vic-
timization, reduction - de-victimization;

— the growth of the level of victimi-
zation is influenced by victimogenic fac-
tors (determinants);

— victimization is associated with
latent crime;

— there is a conditional connection
between the perpetrator and the victim,
during the criminal interaction they can
change roles;

— an important role in the mechanism
of criminal behavior is played by the vic-
tim's behavior in a particular life situation;

— the victim's behavior of the victim
in different ways affects the motivation
and decision to commit a crime against
a particular person;

— victim behavior in the mechanism
of criminal behavior serves as a condition
that facilitates the commission of a crime;

— reducing the risk of becoming
a victim of a crime is achieved by meas-
ures of victimological prevention;

— the damage caused to the vic-
tims of the crime must be compensated,
and the violated rights restored.
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~ LEGEA SI VIATA

K BOITPOCY O KOPPEJISAIIMU MOHATHUN
KPUMUHAJMCTUYECKOW TAKTUKHU
N TEXHOJIOT'MA

IOpnit MUPOIITHUYEHKO,
KaHANAAT IOPUINYECKUX HayK, IPecenaTeb
WnbudeBckoro paoHHOro cyaa ropoaa Mapuymonst JoHenxoit obiaact

AHHOTALIMUA
B pe3synberare mpoBeIEeHHOTO MCCIIEN0BAHUS aBTOP MPUXOANT K BBIBOAY O TOM, 4TO

TEPMHUH «TEXHOJIOTHSD JI0JDKEH HUCIIONB30BaThCs B KPUMUHAINCTUYECKOM 000POTE B €T0
Y3KOTEXHUUECKOM CMbIcie. PacipocTpaHeHHE NOHATHS «TEXHOJIOT U Ha BECh NIPEMET
KPUMHUHAJIMCTUKY WIN PaCIIUPEHUE €0 O YPOBHS YaCTHOM KPUMHHAIMCTUYECKOH Teo-
puH sIBIsieTCst HeonpasJaHHEIM. [Ipu perieHny Bonpoca 0 COOTHOIIEHHH MOHATHH «TaK-
TUKa» U «TEXHOJOTHS» CIIeMyeT UCXOAUTh U3 IOHUMAaHMs TOTO, YTO TEXHOJIOTMYHOCTh
— OJIHO U3 MHOXKECTBA CBOICTB TEOPUU U NIPAKTUKU KPUMUHAIACTUYECKOU TAKTUKH, KaK
U B II€JIOM HayKH KPUMHMHAJIUCTUKU U KPUMHHAINCTUYIECKON ESITeNbHOCTH, Pa3IndHbIe
HaIIPaBJICHUsI KOTOPOH MOTYT OBITH 00JIe€ MIIM MEHEE TEXHOJIOTHYHBI.
KuioueBblie cj10Ba: KpUMUHAJIUCTHKA, TAKTHKA, TEXHOJIOTHSL.

TO THE QUESTION ON CORRELATION OF CONCEPTS
OF CRIMINALISTIC TACTICS AND TECHNOLOGY

Yuriy MIROSHNICHENKO,
PhD in Law, Chairman
of the Illichivsk District Court Mariupol, Donetsk region

SUMMARY

As aresult of the study, the author comes to the conclusion that the term “technology”
should be used in criminalistic science in its narrow technical sense. The author considers
the spread of the concept of “technology” throughout the subject of criminalistics or its
expansion to the level of a private criminalistic theory unnecessarily. When deciding on
the relationship between the concepts of "tactics" and "technology", the author believes
that one should proceed from the understanding that manufacturability is one of the
many properties of the theory and practice of criminalistic tactics, as well as in the
whole of the of criminalistic science and criminalistic activities, as may be more or less

technological.

Key words: criminalistics, tactics, technology.

IMocranoBka mnpodiaemsl. Teopus
OKa3bIBAETCsl HEOOXOAMMOM TaM M TOTZA,
IJe ¥ KOrJa BO3HHMKAIOT HaydHBIE IPO-
OneMbl,  CIOCOOHBIE  CTHMYJIMPOBATh
[O3HaBaTeNbHYIO  JesaTenbHocTh  [1].
Hauunas uznoxeHue pe3ynbTaToB UCCIie-
JAOBaHUA 110 3asiBJICHHOM TEME CJIOBAMHU
mpodeccopa A.A. Dkcapxomyio, chop-
MYJIUPYEM HECKOJIBKO, HABCIHHBIX ITUTH-
pyeMoii paboToif M3BECTHOTO KPUMHHA-
JINCTa YCTAaHOBOYHBIX BOIIPOCOB, KOTOPbIC
MO3BOJIAT MONYYHTh OOIIEe MpeICTaBIIe-
HUE O CyITHOCTH IPOOIEMBI, BHIHECEHHOI
B 3aroJIOBOK CTaTbH, a TaKXKe OYEPTUTH
KpYT HCCIIeIOBAaTEIbCKUX 3afad, onpese-
JISIEMBIX HEOOXOJMMOCTBIO IOMCKA OTBETA
Ha TMOCTaBJICHHbIE BOMpPOChl. Cpean HHUX
CJIEAYIOIIHUE: MOSABJICHUE KaKUX SMIIMPU-
YECKUX NI HAYYHBIX (I)aKTOB BbI3BAJIO

K JKU3HH WJICI0 KPUMHUHAIHCTHYECKOM
TEXHOJIOTUH; YTO KOHIIENITYaJbHO HOBOTO
OHAa NPHBHOCUT B TEOPHI0 KPUMHHAIIHU-
CTHUKH; HEY)KeIIM HAKOIUIEHHBIX KpPHMH-
HaJIMCTUYECKOM HayKoi 3HaHMI HeJocTa-
TOYHO JUI OOBSICHEHUS THANEKTHUECKUX
3aKOHOMEPHOCTEH MOCTYATEILHOTO
JIBIDKCHHUS TIpOIiecca MO3HAHUS B TEOPUH
U TIPaKTUKE KPUMHHAINCTUYECKON es-
TENBHOCTH; MOXKET OBITh, TEOPHST KPUMH-
HQJINCTUYECKONH TEXHOJOTHH II0-HOBOMY
0OBSICHSET YK€ N3BECTHBIE (PAKTHI M 3aKO-
HOMEPHOCTH KPUMHHAIBHOW M KPUMHHA-
JIMCTUYECKOH JesITeIIbHOCTH, OIPOBEprast
MPEKHUE MIPEICTABICHUS O HUX?
Cocrosinue WCCJIeI0BAHHSA.
3HaHHBIM

IIpu-
HOIYJISPH-
3aIlMM TEXHOJOTMYECKUX Hayall KPHMH-

<JIOKOMOTHUBOM

HanmucTuku  sBisiercst B.A.  OOpasios,



kotopsli, o cioBaMm P.C. benkuna, Bep-
HYl B S3bIK KPUMWHAINCTUKH TEPMHUH

«rexHonorusi» [2, c. 84]. OtrnenbHbIe
aCHEeKThl KPUMHUHATUCTHUYECKUX TEXHO-
Joruii ocBemiaTes B paborax A.A. bap-
munkot, B.SI. Kommmna, B.J[. Kopwsl,
AM. Mouceesa, O.B. Iluenunoi,
E.P. Pocunckoii, C.A. CyneiiMaHOBOH,
A.B. llImonwmna, A.W. llIsena, B.A. IOma-
TOBa U APYTUX yueHbIX. OTHAKO IOBOJILHO
YacTO MPUXOAMTCS COTIAIIATHCS CO CIIpa-
BEJUIMBBIM  3aMedyaHueM mpodeccopa
B.B. TuieHko 1o noBoay Toro, 4to, npes-
Jlaras K MCIOJIb30BaHUIO TEPMHUH «TEXHO-
JIOTHS CIECTBEHHOTO IEHCTBUS, aBTOPHI
HE YKa3bIBaIOT €r0 TOYHBIN CMBICI, a O €r0
COOTHOIIEHHH C TEPMHUHOM «TAKTHUKa»
MOXHO CJeJIaTh JIUIIb ONOCPEICTBOBAH-
HbII BBIBOA. B CBSA3M C 3TUM BO3HUKaeT
BOIIPOC O CYIIHOCTH U II€TIECO00pa3HOCTH
MIPUMEHEHUS JAHHOTO TMOHSTHSI, a TAKKE O
MIPUYHMHAX €TO TOSIBJICHUS! B KPUMHHAIIN-
CTUYECKOH TakTuke [3].

Heanio u 3aga4yeil cTaTbu SBISICTCS
HCCIIEZIOBAaHUE TEPMHHA TEXHOJIOTHS»
B KPUMHHAIUCTHYECKOM ofbopore, a
TaK)Ke pELIeHHE BOIpOca O COOTHOIIE-
HUU MOHATHHA «TaKTUKa» U «TEXHOJOTH»
B KDUMHUHAIUCTHKE.

H3no:xeHnne 0CHOBHOIO MaTepuaJa.
C Touku 3peHHs O0IIeH TEOpUH CHCTEM
mo0oe Co3HaTeNIbHOE JIEHCTBHUE IIpecie-
IyeT oIpeneleHHylo nenb. Bo Bcskom
NEHCTBUM JTOCTATOYHO MPOCTO YBUAETH
€ro COCTaBHBIE YacTH, OoJiee MelKue Aei-
ctBus. [Ipu 3TOM Jerko yOeauThes, 4TO
3TU COCTaBHBIE YacTU JOJDKHBI BBINOJ-
HATBCS HE B IMPOM3BOJILHOM MOPSIKE, a
B ONpEICNCHHOM MOCIeI0BaTEeIbHOCTH
[4, c. 8]. To e camoe MOXHO cKa3aTh O
TEOPUU U TMPAKTHKE KPUMUHAIUCTHYC-
ckor Taxtuku. IIpounecc mosHanus mpo-
HCXOIWT TIO OMpEICICHHBIM IpaBUIIaM,
COBOKYIHOCTh KOTOPBIX B Hayke NpH-
HSTO Ha3bIBaTh MeToxmojorueil. TakTuko-
KPUMUHAJHCTHIECKAst JeSITeIEHOCTh
TaKXKe TpearoyiaraeT HeKOTOPYIo Hocie-
JIOBATEJIbHOCTh ~ONEpaluil: molydyeHue
WH(pOPMALKH, OIIEHKA CHUTYalllH, MIPHHS-
THE pelleHHs], OpraHu3alys, MOAroTOBKa
U HEMOCPEACTBEHHOE IMPOBEACHUE MPO-
LeCCYalbHOr0 JACUCTBUS C HCIOIb30Ba-
HUEM H30PaHHBIX TAKTUYECKUX MPUEMOB.

C y4eroM 3TOr0 KPUMHHAINCTHYE-
CKasl TAKTHKA ICHCTBUTEIHLHO MOXKET OBITh
CpaBHIMa C TEXHOJIOTHYECKHIMH CHCTe-
Mamu. Kak 1 TeXHONOTHs, TaKTHKa TpeN-
YCMaTpUBaeT paIlMOHAIBHYIO IOCIEN0-
BaTEJIbHOCTh OTIEPAIMid 10 JIOCTHIKEHHIO

MOCTABJICHHBIX LEJNed IpU ONTHMAallb-
HBIX 3aTparax BPEMEHH, CHJI M CPEICTB,
U B 3TOM CMBICIE OHAa TEXHOJOIMYHA.
OnHako He CTOMT HU CMEIIUBATh U OTO-
JKIIECTBIISATh, HU Pa3pbIBaTh U IPOTHBOMO-
CTaBJISATh KPUMHUHAIMCTUYECKYIO TAKTUKY
U TEXHOJOTHIO. TexXHOIOTHYeCKue Ipo-
[IECCHl TI0 CYTH CBOEW CTaHIapTH3WPO-
BaHBI ¥ JIOCTaTOYHO KECTKO PErIaMeHTH-
POBaHBI, TOI/Ia KaK KpUMAHATMCTHIECKHE
pPEKOMEH/IAIIMK B CHITy HEHCUEepIaeMoro
pasHooOpa3us  CyneOHO-CIEACTBEHHBIX
CUTyalldii HOCAT OOIIMH Xapakrep, 4To
JIeTIaeT HEBO3MOXKHBIM IIOJIHYIO ajIro-
PUTMH3ALUIO KPUMHHAJIHCTHYECKOH
JeqaTe’abHOCTH. Jlake METONMKH pacciie-
JIOBaHUs OTIEIbHBIX BHIOB IPECTYILIE-
HU, TEXHOJOTMYecKuil momxox K ¢op-
MHPOBAaHHUIO KOTOPBIX «... 3aKJIIOYaeTCs,
MpeXJe BCETo, B MOCTPOSHHH THIIOBBIX
MPOTpaMM PACCIIEIOBAaHUSI M WX peal-
3aumy [5, c. 159], He MoryT paccMarpu-
BaTbCsl KAaK «TEXHOJNOTHYECKHE KapThD)
B COOCTBCHHOM CMBICJIE 3TOTO MOHSTHS.
Kaxnaplii pa3 oHH TpeOyIOT TBOPUECKOTO
NPUMEHEHHMs], «TaK KaK HEBO3MOXKHO «0e3
OCTaTka» THIIM3UPOBATh BCE BO3MOXK-
HbIE BEPCHU M CHTYallUH PACCICAOBaHMs
U OPEeUIOKUTh (GOpMalbHBIE CPEACTBa
UX MPOBEPKH U peuieHus» [6]. Otu Heno-
CTaTKM KPHUMHHAIUCTHYCCKUX METOIMK
JOJDKHBI B Ka)KIOM KOHKPETHOM CITydae
KOMIIEHCHPOBATHCS UCTIOIH30BAHUEM TaK-
TUYECKUX IPUEMOB U METOJIOB.

B xpumunHanmcTiueckoil mreparype
HpPENPHUHSITA TONBITKA pPa3rpaHUYEHUs
TaKTHUKH ¥ TEXHOJIOTHH I10 IPU3HAKY TPO-
TUBOJCUCTBUS U pa3lelieHHs MO 3TOMY
KPUTEPHUIO CJIEICTBEHHBIX NEHCTBUNA Ha
KOHQIUKTHBIE, TpeOyIole MIpUMeHe-
HHUS TAKTHYECKHX CPEICTB, M OCCKOH-
(IIUKTHBIC, MPEATONIATAONINe JOCTATOY-
HYIO QJITOPUTMHU3AIMIO UX HPOBEICHUS.
K aToMy, oueBHIHO, CKIIOHSIOTCS TIpodec-
cop P.C. besikuH 1 aBTOPCKHUH KOJIJIEKTHUB
W3aHHOTO TIOJT €0 penakiel yaeOHuKa
KpUMUHaIUCTUKN [7]. B ero pasgmenax,
UMEHYEMBIX «KPUMHHAJINCTHYECKas TeX-
HUKa M TEXHOJOTHUS», «KPUMHHAJIUCTH-
Yyeckas TaKTUKa M TEXHOJIOTHs», 0e3
KaKHX-TH00 OOBSICHEHUH OTHOCHUTEIBbHO
pasrpaHuyYeHUs COOTBETCTBYIOIIUX
NOHATUH PaccMaTpUBACTCS TEXHOJIOTHS
HoJIlydeHHss oOpasloB IJIsl CPaBHHUTEIIb-
HOTO HCCIICIOBAaHMSA, TEXHOJIOTHUS IIPO-
CIIIIMBAHUS W 3alUCH  TelleOHHBIX
MIEPETOBOPOB, HO TAKTHUKA M TEXHOJIOTHS
00BICKa ¥ BEIEMKH, CIIEICTBEHHOTO OCMO-
Tpa M OCBHIETEILCTBOBAHUS 1, HAKOHETI,
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COOCTBEHHO TaKTHKa — TaKTHKa JI0IIpoca,
MPOBEPKM M YTOYHCHHUS IOKA3aHUA Ha
MecTe,
MIPEABbSBICHUS ISl ONO3HAHMS, 3aepiKa-

CJIEACTBEHHOI'O SKCIEPUMCHTA,

Hus 1 apecta. [Ipu 3TOM, K COXAJCHUIO,
HE JIaeTCsl ONpe/eNICHHE TePMUHA «TEXHO-
JIOTHsI», YTO CTABHUT O]l COMHEHHUE IIeJie-
c000pa3HOCTh €r0 MPUMEHEHHSI B TOM HJIN
HWHOM CIy4ae.

Kak oTmMeyaeT B CBSI3H C OTHUM
A.C. KHs3bKOB, Ha IPAKTHKE CIIEI0BATEIH
HEPE/IKO HMEET JIENIO C MPOSIBICHUEM IIPO-
TUBOJCHCTBUS MPU MPOBEICHUU OCMOTpPa
MeCTa TPOUCIIECTBHS, MPUMEPOM KOTO-
poro Moxer ObITh WHCLUEHHPOBKA WHOM
OOBEKTHBHOW CTOPOHBI NESHHUS, HEXETH
(daktuyeckas. [IpoTUBOICHCTBHE MOXET
HMEThb MECTO M B Clly4ae, KoIzia IpaBo-
HapYIIUTENb, OKa3aBIIUCh B YKCIIC [TOHS-
TBIX, CTPEMHUTCS YHHUYTOXHUTH CIIEIbI
CBOEro TNpeOBIBaHUS HAa MeCTe MpecTy-
IUicHUs. BIOJIHE BEpOSTHO MPOTHBOJICH-
CTBHE CIIE/IOBATEIIO JIUIIOM, Y KOTOPOTO
oTOMparoTcsi 00pa3ubl Uil CPaBHUTEIb-
Horo uccienoBanus. C Ipyroi CTOPOHBI,
CIELHAIBHON OTOBOPKU TPEOYIOT CHUTY-
alMy JI0Mpoca TMOTEPIEBIIero U CBHIE-
Telsl, B KOTOPBIX HET MPOTHUBOACHCTBUS,
HO €CTh HEMOJHOTA W3JIOKCHUS, BbI3BAH-
Hast 3a0bIBAHHEM OOCTOSITENBCTB, UMEIO-
X 3HAYCHHE JIJISl YTOJIOBHOTO fena [8].
B Takux ciy4asx He0OXOJUMBI CIIEIHAIIb-
HBIC TAKTHYECKHUE MPUEMbI, HalpaBJICH-
HbIe Ha aKTyanu3anuio 3adbrroro. [1os-
TOMy U3 Bcex coobpaxenuit P.C. benkuna
10 3TOMY BOIIpOCYy 0€30rOBOPOYHOI MO~
JEPIKKH, TTOXKAITYH, 3aCITy)KUBAET YTBEPK-
JICHUE O TOM, YTO Mapajuielld MeXIy TeX-
HOJIOTUEH M TaKTHKOH 3aKaHYMBAIOTCS
CXOJICTBOM LIENU — IOCTIXEeHUE d(hdek-
TUBHOTO pe3yibTara [9, c. 84-85].

Ecnu TexHoONI0TMS B KPUMHHATHUCTHKE
MIOHMMAETCS KaK «... Hepa3phIBHO CBsI3aH-
HBII KOMIUIEKC [OCJIEIOBATEIbHBIX ITPOILIE-
IIypP, BBIIONHSAEMBIX HOPMAmMueHo 3apuK-
CHPOBaHHBIMH  cHOCO0aMH  JCHCTBHIA
C IETBI0 TOCTH)KEHHS 3aIUIaHMPOBAHHOM
3¢ PEKTUBHOCTH JEATEIFHOCTH O BBISB-
JICHUIO W PACCIIeJOBAaHHUIO TPECTYILICHUI
(xypcuB Hamr — FO.M.)» [10, c. 7], To
YeM OHa OTJIIMYAeTCs] OT KPUMHUHAJIUCTHU-
YECKOW TAKTUKH KaK IUIAHOMEPHOH Jesi-
TENILHOCTH MO0 COOpYy M HCCIIEOBAHUIO
JokaszatenbeTB? UeM TeXHOIorudeckas
porpaMma OTINYAeTCs OT IUIaHa pacciie-
JIOBAaHUs, KOTOPbI B KPUMHUHAJIHUCTUKE
paccMarpuBaeTcs Kak KOMIUIEKC HHQOp-
MAlMOHHBIX U TAKTHYCCKUX, OpraHu3a-
HOHHBIX M MPOLECCYAbHBIX PEIICHHUH,
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uTor (BHELIHEE BBIPAXKEHHE) Ipolecca
IUTAHUPOBaHHS,  IpPelyCMaTpHUBAIOIINI
ONTUMAJIbHBIH MOPSI0K, CPOKH, CIIOCOOBDI,
CpeicTBa U KOHKPETHBIX HCIIONHHUTENEH
CJIEZICTBEHHBIX, OMEPaTUBHO-PO3BICKHBIX,
WHBIX JEUCTBUH M TaKTUYECKUX MPHU-
emos [11, c. 237]. OTBeT o4YeBHICH — TaK-
THUYECKasl JIeATEIBHOCTh, B OTIMYUE OT
TEXHOJIOTHYECKOTO TIpoliecca, HEe HMeeT
HOpMamueHO20 3aKpeIJICHNs], MHaue TaK-
THUYECKHE PEKOMEHIAINU TPEBPaTHUIINCH
Obl B TIpeINHCaHHs MPOLECCYaTbHOTO
3aKOHa, KOTOpBIH, KCTaTH TOBOps, pac-
cMaTpHBaeMblii B KauecTBe Habopa oOre-
00s13aTeNbHBIX, (OPMAIBHO OIpPEAesCH-
HBIX MPABWJI YTOJIOBHOTO MPOU3BO/CTBA,
HECOMHEHHO, 0oliee «TEXHOJIOTHYCHY,
YeM COBOKYNHOCTh KpPHMUHAJIUCTHYE-
CKHX PEKOMCHIAIWi, BCErna y4HTHIBa-
JOIUX HBPUCTHIECKYIO COCTABIISIONIYIO
Iporiecca PacKphITUSI M PACCIIETOBAHUS
npectymuieHuil. Ilo 3Toil npuynHe «Tex-
HOJIOTHYHOCTE)» TI03HABATEILHO-ITOUCKO-
BOH JIESITENFHOCTH JIOCTATOYHO YCJIOBHA.
W nuMeHHO Mo3TOMY BpSII JIM UMEIOT Tiep-
CIIEKTUBBI UJIeH NMpeoOpa3oBaHMs TaKTHU-
YeCKUX PEKOMEHIALUN B TpeNNHCcaHus,
00513aTENBHOCTD UCIIONIB30BAHUSI KOTOPBIX
«B CIIEICTBEHHOMN JESITENbHOCTH MpPU3HA-
eTci W TOAKPEIUIIETCS COOTBETCTBYIO-
OIMMH  CITYy>KeOHBIMH PaCIIOpPSKEHHSIMH,
MPHUKA3aMH, YKa3aHUSIMH, THCTPYKIHSIMH,
BEJOMCTBEHHBIMH M  ME)KBEIOMCTBEH-
HBIMH coriameHusmMm» [12].

TBopuecTBO sIBISETCS HEOTHEMIIE-
MBIM aTpUOYTOM KPHMHHAIHCTUYECKOI
JeSITENIEHOCTH, MTOCKOJIBKY CIIEICTBEHHBIE
CUTYallUH MTOCTOSIHHO, €KSTHEBHO CTaBsT
Mepes1 CIeoBaTeNieM CEepUI0 3ajad, Kax-
Jiast U3 KOTOPBIX TPeOyeT CBOETrO PeleHust
OTHOCUTEIIbHO BO3HHUKIIEH CIICICTBEH-
HOW CHUTyaly, HHIUBHIYaJIBHBIX OCO-
OeHHOCTEl ee ydacTHHKOB [13, c. 48].
«[TapagurManpHele  TpaHchHOpPMaLUK»,
CTaBSIIIIHE CIIETOBATENS B )KECTKHE PAMKHI
TEXHOJIOTUYECKNX perjiaMeHTOB, YyOu-
BalOT CcaMy CyThb paccielIOBaHMs Kak
Pa3HOBUIHOCTH «TBOPYECKOH JesITENb-
HOCTH, TMPEAINoJaralomed BBIXOJ 3a
Mpezesbl 3apaHee YCTaHOBJICHHOTO Mac-
mraba. CrneoBaTenb TOJIBKO TOTa MOXKET
JOCTHYb LieNiel MPeaBapUTeILHOTO Clie/-
CTBUsI, KOT/a, MEHCTBYsI B COOTBETCTBUU
¢ TpeboBaHUSIMH 3aKOHa, OymeT TBOpUe-
CKH pemaTh BO3HHKAIONIME B IpoIecce
clencTBUS Bompock» [14, ¢. 47]. Paccie-
JIOBAaHHUE — UTOT €T0 Pa3MBIIUICHNH, JKU3-
HEHHOTO W TNPO(ECCHOHANBHOTO OIIBITA,
HHTYHIUN ¥ TanaHta. [Ipodeccrnonas-

Has HaJEeKHOCTb CJIEelOBATelsl B IEPBYIO
odepeb 00eCIeyNBAETCsI €0 TBOPUECKUM
MMOTEHIMAJIOM, HECTAaHAAPTHOCTBIO MpHU-
HUMAaeMbIX pPEIICHUH, OPUTUHAIBHOCTHIO
MOJXOIOB K PELICHUIO MPO(ecCHOHAITb-
HBIX 33/1a4. B TO ke Bpems CKIIOHHOCTh
K TMPUMEHEHWIO TOTOBBIX CXEM, KIJIHIIE
B psJie CIydaeB HE IO3BOJSIET CIIe0Ba-
TENI0 TIPEONOJIETh CIOXKHYIO CHTYalHIo
U PACKPHITh 3araJloYHOE IMPECTYyIICHUE
[15, c. 155].

[IpucyrcrBue TEXHOJIOTHYECKOH
COCTaBJISIOLICH B KpUMUHAIMCTHYECKOM
TakTHKe Bceraa Obuia 3amMeTHOH. Ho ecin
B KPUMHUHAIMCTHYECKON TaKTHUKE TeX-
HOJIOTHSI, IPEXKE BCEr0O U B OCHOBHOM,
CBOITUTCSI K OOECHeueHHI0 MOCIIea0Ba-
TENFHOTO BBITIOJIHEHUS OPTaHU3AIMOH-
HBIX W IUIAaHUPOBOYHBIX JEUCTBUN 10
MTOJITOTOBKE YIOPSAOUYEHHOTO IIpOBeEse-
HUS CJECJICTBEHHBIX JeicTBwii [16, c. 15],
To WX Hambojee merecooOpa3HOe B3a-
HMMHOE pacIlOJIOKEHHE C CaMOoro Hadaia
CTaHOBJICHUS KPUMHUHAJIUCTHYECKON
TaKTUKH pPacCMaTpUBAJIOCh B KayecTBE
OJIHOTO U3 3JIEMEHTOB IIpeIMeTa JaHHOTO
pasiena KpUMHHAJUCTHUYECKOH HayKu
[17, c. 7]. 11 ecnu «1mo3HaHHE B paMKax
TEOPETUYECKUX W MPHUKIAJHBIX BOIPO-
COB O KpPUMHHAJTUCTHYECKOH TEXHO-
JIOTUM TPEAyCMaTpUBaeT pa3pabOTKy
U peanm3anyio Hanbomnee 3¢pPeKTuBHEIX,
Hay9HO OOOCHOBAHHBIX, NMPAKTHIECKAX
pEeKOMEHJAIHi 10 COBEPIIEHCTBOBAHHIO
OpraHM3aluy JesTeNbHOCTH B cdepe
YTOJIOBHOTO cynonpou3Boactsay [18], To
YTO HOBOTO 3TO BHOCHUT B YCTOSIBILHECS
MpeACTaBIeHUs O 3aJa4axX KpUMHHAJIU-
CTUKH B LIEJIOM U KPUMHUHATHCTHYECKON
TaKTHUKU B YACTHOCTU?

HoBusny cnenyer uckarb He B HOBBIX
(GopMyIHpPOBKAX CTapbhiX MBICIEH, a
B HOBBIX 3HAYCHHSAX, KOTOPBIE MOTYT
OBITH IPEROCTABICHBI JaXe CTapoil
¢dopmymmposkoit [19]. IlomsiTku cdop-
MHpPOBaTh «yYeHHE O KPUMHHAIUCTHU-
YECKOW TEXHOJIOTHH», TPEICTABUTH €ro
B KAa4eCTBE «HOBOIO HAy4HOIO HAalpaB-
JICHUsD» WM Jla)Ke «HOBOW KPUMHUHAIU-
cTudeckol mapagurmel» [18] Hamomu-
HaeT MOMBITKY MOJaTh JaBHO U3BECTHBIE
TEOPETHUYECKHUE TIOJIOKEHUS B MOIHOM
YIaKOBKE, «HOBH3HA» KOTOPOW BIIOJIHE
YKIIAIBIBACTCS B CIOXKUBIINECS HAYYHBIC
Mpe/CTaBIeHUsT ¥ B OONbIICH CTeeHH
OTIPECTSCTCSI PUTOPUUCCKUMHU  YCHIIU-
SIMA pa3pabOTYNKOB JaHHOW TEMAaTHKH.
KpuMpHamiCTEI TaBHO OCO3HANH, YTO
IUTS IOBBIIIEHUS 3()(hEeKTHBHOCTH BBITION-

HEHHUs1 CITy>KeOHBIX 00s3aHHOCTEH CIelu-
aJIMCTOB Pa3HbIX Mpodeccrii HEOOXOIMMO
pa3pabaTpIBaTh PEKOMEHIALUK, B YacT-
HOCTH, 10 aJTOPUTMHU3ALUU CIIYHKEOHOI
NESITENIbHOCTH, B TOM YHCJIE 10 paccie-
noBanuto mpecrtymiernid [20, c. 43—44],
OIHAKO 9TO HE IMOBOA IS BBITCCHCHMS
TEXHOJIOTHEH TIPOBEPEHHOTO BPEMEHEM
HOHATUSL TaKTHKU. Ilo3ToMy cliienyer
cormacutbes ¢ B.B. Tumenko n A.A. Bap-
UKo [21], mogmepKuBalOmNuX MHEHUE
J.B. 3oroBa, 0 HenenecooOpa3HOCTH
MOAMEHBI yXK€ CYIIECTBYIONINX B HayKe
KaTeropuil Meroia, METOAMKH, NpH-
eMa, crocobda TEPMHHOM «TEXHOJIOTHS»,
MPOU3BOJILHOE TMPHUMEHEHHUE KOTOPOTo
HE HMEeT MOA Co0oi comepKaTenbHO
OCHOBBI, & TAK)KE HE YYUTHIBAET UCTOPH-
YECKOH HACJIEICTBEHHOCTH JTOTrO IOHSI-
T [22, c. 85].

KoHeuHO, HTHOPHPOBATh TCHACHIMH
HapacTaHus MpoIecca TEXHOJIOTH3AIII
KPUMUHAIUCTUYCCKOH  JICATEIBbHOCTH,
KakK ¥ BCEro 00IIeCTBEHHOIO OBITHSI, OeC-
CMBICIIEHHO, 9TO SIBJIEHHE OOBEKTHBHOE,
oueBuaHOoe U OeccriopHoe. [TonTBepxk-
NIEHUE TOMY — BHEAPCHHE B MPAKTUKY
PACKPBITUSL M pacclefOBaHUs TMPECTy-
[UICHUH UHPOPMAIIMOHHBIX TEXHOJIOTH,
CPEICTB aBTOMATHU3AllMK, JJIEKTPOHHO-
ONTHYCCKOM, TCICBU3NMOHHON M BBIYHC-
JINTEJIBHON TEXHUKH, O0CCIeUunBaIONIEH
Oonee H]PeKTHBHOE HCIIOIB30BAHHE
HH(OPMAIIMU B PEIICHUN 3a]a4 YTOJIOB-
HOTO cyzmomnpou3BoiacTBa. [loaTomy He
MOXKET OBITh HUKaKHX BO3pa)kKEHUH Hpo-
THUB yHoTpeOJIeHNs] B KpUMHUHAIIUCTHYC-
CKOM 000pOTE€ TEepMHUHA «TEXHOJOTHS
B €ro, TaKk CKa3aTh, Y3KOTEXHHUYECKOM
CMBICIIE B CBSI3M C MPOILIECCOM CO3[a-
HUSL M HUCHOJb30BAHHS MPOTPAMMHBIX
CPEICTB, MPUMEHSIEMBIX s UHOOp-
MAI[HOHHOTO O00EeCIEYeHUsT YroJI0BHOTO
MPOM3BOJICTBA, Pa3pabOTKH W MPUMEHE-
HUSI HAYKOEMKHX METOJHMK 3KCHEPTHOTO
HcClIenoBaHusA U T. 1. OTHOCHUTEIBHO JKe
pacipoCTpaHeHUs] COOTBETCTBYIOIIETO
MOHSTHS Ha BECh NMPEIMET KPUMHUHAIH-
CTUKHU U OTpeAeNICHHs Yepe3 Hero Kpu-
MHUHAQJIMCTUKY KaK HAyKU O TEXHOJOTHUIX
(TEeXHUKO-KPUMHHATUCTHYECKUX, Opra-
HHU3aLMOHHO-TAKTHYECKMX U METOIHUKO-
KPUMUHAIACTHIECKIX) BBISIBJICHUS,
PACKPBITHS, TIPECEUCHHUS, TPESIOTBPAILe-
HUS IIpecTyIuleHu [23] umeroTcs HeKo-
TOpPBIC 3aMECUAHUS.

JleiicTBUTENBHO, 00IIIEN3BECTHBIM
SIBJISICTCSL TOT (PaKT, YTO TEPMHH «TE€XHO-
JIOTHSD) JTaBHO BBIIIEN 332 PaMKH IPOU3-



BOZICTBEHHBIX IPOLECCOB M B HACTOSAIEE
BpeMsl [IOHMMAEeTCsS HE TOJIBKO KaK COBO-
KyIHOCTb TpaBWJI, NPHUEMOB, METO/OB
MPOMBIIIICHHOW 00pabOoTKU WM Tepe-
pabOTKU CBIPbs, MarepuanoB, momyda-
OpHKaToOB, HO M B IIEJIOM KaK CHCTEMa
JIEWCTBUM, XapaKTEpHBIX JUIsI TOW WIH
HHOH cepsl AeITETFHOCTH (B TOM YHCIIe
COLIMAIbHOM, IIOJIMTUYECKOH, Hay4HOH
u 1p.). IToatomy B camom oOmieM IiaHe
TEXHOJIOTHS, OYEBHIHO, MOXKET paccma-
TpUBaThCA KaK CHUCTEMa IPHUHIIMIIOB,
METO/IOB, NPHEMOB, IPAaBWJI U CPEICTB
[0 JOCTH)KEHHUIO ONpPEAENEHHBIX Lelel
B COOTBETCTBYIOIIEH 001acTH yenoBeye-
ckoii mestenbHOcTU. OnHAKO, MO CHpa-
BequiMBoMy BbiBopy IOJI.  J1s6m0BOiA,
B KPUMHHAINCTHKE HCIONb30BAHUE TEp-
MHHA «TE€XHOJIOTHS TODKHO MMETh IOf
co0OH palMOHANBHYIO HayYHYIO OCHOBY,
a He OBITh HANPaBIECHHBIM Ha MPOCTYIO
3aMeHYy YK€ UMETOIINXCS U yCTOSBIIUXCSI
TEPMUHOB W KaTEropHid, IMOITOMY IOJI-
KEH NPUMEHATbCA B CHOPMYIHPOBAH-
HOM aBTOPOM M HOJAEPKUBAEMOM HaMH
Y3KOM CMBICIIE 3TOrO MOHATHSA Ui 000-
3HA4YEHMs1 CUCTEMBbl Hay4YHBIX TOJOKECHUH
Y OCHOBAaHHBIX HA HUX PEKOMEHIALUH 1o
MPaKTHYECKOMY HCIIOIb30BAaHUIO TEXHU-
YEeCKHX CPEZCTB B IPOILECCe [eJICHANPaB-
JICHHOW JEATEeTBHOCTU JUIS TOBBIIICHHS
ee adpdexruBHOCTH [24].

CrnemoBaTenbHO, TEXHOJNOTHS — Kak
[ENOCTHAs.  CHCTEMa  YIIOPSIOYEHHBIX
JIEUCTBUM  SIBJIIETCSI  TIOHSITHEM,
poe, Ipex/e BCero, HaXOAUT CBOE BbIPa-
JKEHHE B IPAKTHYECKOH IUIOCKOCTH HX
MOCJIEZI0BATeNIbHOM pean3aluy, 4To He
UCKJIIOYAaeT BMECTE C TeM HEKOTOPOH Teo-
pertusanuu Hay4Horo 3Haus [5, c. 153].
B KOHTEKCTE MOCIEIHETO pPedb MOXKET
UATH O TEXHOJIIOTMYHOCTH KaK CBOICTBE
KPUMHHAINCTHKH, KOTOPOE OTPaskaeT 00b-
€KTHBHO OOYCIIOBIIEHHYIO CTaaHWIHOCTS,
MIOMYMHEHHON  OIpEeeNICHHBIM
MEpHOCTSIM, PAIMOHAIFHO OpraHM30BaH-
HOM JI0Ka3aTeNIbCTBEHHOH NesTebHOCTH
B YTOJIOBHOM CY/IOIIPOHM3BOZCTBE, a TaKKe
KaK ITOCTYNaTeIbHOM ABHKEHHUH TTO3HAHMS
3TUX 3aKOHOMEPHOCTEH HayKoH KpHUMH-
HAJUCTUKU. TEeXHOJOrMYHOCTh NPHCYLIA
KaK IPOLECCY BBIABICHUS, UCCIIEOBAHNS,
OLICHKH ¥ MCHOJIb30BaHUs J0KA3aTENIbCTB,
TaK U poLEeCcCy HaydIHOH pa3paboTKH mpu-
€MOB M MeTozoB paboTel ¢ HuMH. Kpu-
MHHQIUCTHUKA B CHJIy CBOEH CHCTEMHOI
CYIIHOCTH, 0e3yCIIOBHO, MOKET N3Y4aThCst
C TO3UNWI OCHOBAaHHOTO Ha OOIIMX IS
000T0 pozia IesITeTbHOCTH 3aKOHOMEPHO-

KOTO-

3aKOHO-

CTAX TEXHOJIOIMYECKOro MOAXO0Aa, IyTeM
MOCTPOEHHsI COOTBETCTBYIOLIEW MOJEIH
U3yyaeMoro oObeKTa ¢ HOHUMAaHHUEM,
OIIHAKO, TOTO, YTO TEXHOJOTMYHOCTh —
JIUIIB OZIHA U3 MHOTHX TPaHel CII0KHOM 10
CBOEMY XapaKTepy U BHyTPEHHEMY COZEp-
JKaHUIO CHCTEMBI TI0]] HA3BaHUEM «KPUMH-
HAJIMCTHKA», YTO IIPEIOIaracT BO3MOXK-
HOCTb CO3[aHMSI OOJIBIIIOTO KOJIMYECTBA
a0CTpaKkTHBIX MOJENEH 3TOro sBICHHA
B 3aBHCHMOCTH OT TOYKH 3PEHHSI aBTOpa
U LIEJTH UCCIIEI0BAHNSI.

BeiBoabl. Takum 00pa3oMm, TONBITKA
NpUaTh MOHATUIO «TEXHOJOTUs» 3Ha-
YeHWe  HOBOM  KPUMHUHAJIHCTHUYECKOM
nmapaJurMel WM, N0 KpailHel Mepe, pac-
HIMPUTH €70 10 YPOBHS OTAEIBHON KPUMU-
HAJIMCTUYIECKOH TEOPHUH MPENCTaBIISIOTCS
HEOTIPAaBAAHHBIMH KaK He0OyCIOBICHHEIE
HAJIYAEM TOTO KpyTra Ipo0ieM, BHEITHUM
BBIDAKEHHEM KOTOPBIX  «OKAa3bIBAIOTCS
KaKHe-TO TPYAHOCTH WM HEBO3MO)KHOCTD
0OBSCHUTH BHOBb OOHapyKeHHbIE (haKThI
O0OBEKTUBHON JEHCTBUTEIBHOCTH C IO3HU-
L1 HAKOIJIGHHBIX 3HAHUI WM yXKe Cyllle-
CTBYIOLIMX TEOPHH, TMO0 KoT/Ia 3TH (haKThI
BXOZIAIT B MPOTUBOPEUHE C UMEIOIUMUCS
MPEACTaBICHUAMHU O HHUX B Hayke... » [1].
IIpn pemeHun Bompoca O KOppeNISIUU
MOHITUH «TAKTHKA» U «TEXHOJIOTUSD) Clle-
IyeT UCXOAUTh M3 MOHHMAaHUS TOTO, YTO
TEXHOJIOTUYHOCTh — OZIHO U3 MHOXECTBA
CBOICTB TEOPHH W MPAKTHKHA KPHAMHUHAIH-
CTUYECKOHM TaKTHKH, KaK M B LIEJIOM HAyKH
KPUMHHQIUCTUKA W KPUMUHAIACTHYE-
CKOM JIeATEIBHOCTH, Pa3JIMYHbIE HAINpaB-
JIEHHSI KOTOpOW MoryT ObITh Ooiee WM
MEHEE TEXHOJIIOTHYHBL. TeXHOIOrH4ecKuii
K€ MOAXOJ — HE YTO MHOE, KAaK YaCTHBII
clly4yaif MOIX0/la CHCTEMHOTO, C TO3HLIUH
KOTOPOT'0 pacCMaTpPHUBAIOTCS KaK CHCTEMBI-
IOpeIMeTsl, TaKk U  CHUCTEMBI-SBIICHUS,
CUCTEMBI-TIpOLIECChl.  TeXHONIOrnyecKui
MOZIXOT, TAKUM 00pa30M, — 3TO CHCTEMHBIH
MOZIXO K M3YYEHHIO, TOHUMAHHIO M KOH-
CTPYHUPOBAHHIO (MOZEIMPOBAHUIO) IIPO-
IECCOB.
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YKPAMHCKOE XO35MCTBEHHOE
3AKOHOAATEJBCTBO: IPABUJIA BPEMEHHN

FOaua OCTAIIEHKO,
KaHIH/aT OPUANIECKHX HAYK, ACCUCTEHT Kaeqpbl X035HCTBEHHOTO MpaBa
HanumonansHOTo IOpUAMYECKOTO YHUBEPCUTETa YKPAUHBI
uMeHHu Spocnasa Mynporo

AHHOTALIIUSA

B crarbe paccMOTpeH COBPEMEHHBIH MEPHOA Pa3BUTHs YKPAMHCKOTO XO3SHCTBEH-
HOro 3aKoHozarenscTBa. OO0CHOBaHA 1ENecO00Pa3HOCTh BBIICICHUS TPEX OCHOBHBIX
stamoB: [ — 1991-1993 rr, IT — 1993-1998 rr., 11l — ¢ 1998 . u o ceit nens. [puBene-
HBI TIPUMEPBI HOPMaTUBHO-TIPABOBBIX aKTOB, KOTOPbIE MPUHUMAINCH B TOT WM WHOM
epuo,.

KitroueBbie cj10Ba: UCTOPHS XO3SMCTBEHHOTO TpaBa YKpanHbI, HCTOPUIECKHE JTa-
bl pe)OpPMHUPOBAHMS XO3SHCTBEHHOTO ITpaBa YKPaUHbI, FTApMOHHU3ALIUS XO3IHCTBEHHO-
0 3aKOHOJIATEJIbCTBA.

UKRAINTAN ECONOMIC LEGISLATION: RULES OF TIME

Yuliya OSTAPENKO,
Candidate of Law Sciences,
Assistant Lecturer at the Department of Economic Law
of Yaroslav Mudryi National Law University

SUMMARY
The article describes the current period of development of Ukrainian economic
legislation. The expediency of distinguishing three main stages is substantiated:
1-1991-1993, I — 1993-1998, 111 —1998 to this day. Examples of regulatory legal acts
that were adopted in a given period are given.

Key words: history of economic law of Ukraine, historical stages of reforming of
economic law of Ukraine, harmonization of economic legislation.

ITocranoBka mnpodiaemsl. lcTtopus
M000# CTpaHBI — 3TO ITyTh CTAHOBJIEHUS
W Pa3BHUTHsI, U3MEHEHHH W TpeoOpa3oBa-
HUil. Y4eHble (B OCHOBHOM HCTOPHKH),
KaK MpaBWJIO, BBIIEIAIOT OIpEJeIICHHbIC
MEepHOJIbl, OTTAJKHUBAsCh OT KAKUX-TO
3HAKOBBIX COOBITHIl. YKpanHa, BepHee
ee MCTOpHs, HE SBISETCS MCKIIIOYCHUEM.
3aMeTuM, YTO B PaMKaX 3TOH CTAaTbU MbI
He Oy/eM paccMarpuBaTh BECh HCTOpUYE-
CKMH IIyTh HAIIETO IOCYAAPCTBA, 4 BO3b-
MeM TosbKO KoHell XX — Havano XXI B.
Ilocnenuue 25 ner, To €CTh ¢ MOMEHTa
oOpeTeHHs1  HE3aBUCHMOCTH,  MOYKHO
CYNTATh HOBBIM JTallOM JIETONMHCAHUS
HAllero rocyAapcTBa. 3a 3TOT IEPUOJ
MHOTO€ M3MEHHJIOCh. BMecTo IuiaHoBoOM
9KOHOMHKH, KOTOpasi J0Jroe BpeMs Oblia
JIOMMHHPYIOLIEH, pa3BUBaIach O CBOUM
3aKOHaM, B YKpauHe UMEHHO ¢ 90-X TIT.
XX B. Ha4anmu 3apOXKAATHCS PHIHOYHBIC
OTHOILICHUS, MOSBUINCH HOBBIE (HOPMBI
COOCTBEHHOCTH, B TOM 4YHCJIC YaCTHas.
BrionHe MOHATHO, YTO B TAaKUX YCJIOBHSAX

OIIHUM U3 OCHOBHBIX CPEACTB IPaBOBOTO
obecrieueHus: TpaHC(HOPMALMOHHBIX IIPO-
1IeccOB B YKpauHe, B TOM YHCIIE U B cdepe
PEryaMpoBaHHs SKOHOMHUUYECKHUX OTHOLIE-
HHH, JJOJDKHO OBUIO CTaTh 3aKOHOZATElb-
ctBo. Ileproa 1990-2016 rr. MmoxHO pa3z-
JIeTIMTh Ha HECKOJbKO 3TamoB. Kak yxe
OTMEYaJIOCh, 3TO 00YCIJIOBICHO BHYTPEH-
HHUMH W BHEIIHUMH (DaKTOpaMH, Cpeau
KOTOPBIX HauOoJee BIUSATEIbHBIMU SBIIS-
IOTCSI MHTETPAIOHHBIE M II00aIH3anu-
OHHBIE IIPOIIECCHI.

AKTYyaJIbHOCTbL ~ TE€MBbI  HMCCJIEI0-
BaHus. Mcxons u3 ckasaHHoro, no0a-
BUM, 4YTO CYILIECTBYeT HEOOXOIMMOCTb
B JICTAJIbHOM HM3yYCHUM M aHAJIU3€ JaH-
HBIX 3TallOB U OMPEJEICHUH PO KOIH-
(MKAIMOHHOIO TIpoliecca B HCTOPUH
XO34HCTBEHHOTO TMpaBa YKpPauWHBbl I
OIpE/IeNICHUSI  JTAJIbHEHIIIMX ~ OCHOBHBIX
3a7a4  MOJICPHM3AIlMM  OTCYECTBEHHOM
9KOHOMMKH, YCTAQHOBJIEHHUS IpeAMeTa
COBPEMEHHOTO  XO3SMCTBEHHOrO IpaBa
U TIEPCHEKTUBHBIX HAIPABICHUH pa3BU-



THSI TIOCJIEIHETO, YTO M SIBJISETCS LIEJBIO
JTAaHHOW MyONHKAIIHK.

Cocrosinue wucciaenopanus. Hayu-
HBIA aHamM3 MpoOJIeM MEePUOAU3ALUN

pedopmupoBanus XO3SIHCTBEHHOTO
npaBa B YKpamHE OCTaJICS BHE PaMOK
HAay4HBIX HccienoBaHuil. OTOEIbHBIMU
TEMaTHYECKUMH BOIPOCAMH 3aHUMAJIHCh
MPaBOBEIbI-X03HCTBEHHHUKH. Cpenun
HUX cienyer HasBath J1.B. 3anmpixaiino,
B.K. Mamytosa, O.Il. TloauepkosHoro,
JL.T. 3HaMEHCKOrO M JIPYTHX, YbH TPYIbI
cramy  (yHIAaMEHTAIRHOH 0a30il  uis
JTaNIbHEHIIIEro UCClIeI0BaHUs paccMarpu-
BaeMOro BOIpOca.

Heanio u 3aga4eil cTaTby SBISIETCS
JIeTaIbHOE M3y4YCHHE W aHaIN3 JaHHBIX
9TAIOoB, OIPEICNICHUE POIH KonupuKanu-
OHHOTO POLIECCa B UCTOPUH XO3SHCTBEH-
HOTO TIpaBa YKpauHbI JUIS OHpeeICHHS
JANbHEHIINX OCHOBHBIX 3aKOHOAATEINb-
HBIX 33/1a4 OTHOCHTEJILHO MOJICPHU3ALIUH
OTEYECTBEHHOW AKOHOMHKH. HoBH3HA
paboThl 3aKIFOYACTCS B TOM, YTO B JaH-
HOM cTaThe CIeJIaHa MOIIbITKA ONPEACIUTh
BpPEMEHHbIE PAMKH 3TaroB pedhopMHpPO-
BaHUS OTEUECTBEHHOIO XO3SHCTBEHHOTO
3aKOHOJIATENbCTBA, M ITIPOBEJCH aHAIN3
MEPCIIEKTUB €ro JaJIbHEHIIEero pa3BUTHSI.

H30:xeHNe OCHOBHOIO MaTepuaJia.
B Hauane 90-x IT, Kak yke OTMEUYaIOCh,
MPOU30IIENT TEePeXol K PBIHOYHOM HKo-
HOMHKE. JTo TpeboBalo IepecMoTpa
HKOHOMHYECKOH IONUTHKH, W3MEHCHHS
€e HHCTPyMEHTa — 3aKOHOJATENIbCTBA,
MIOCKOJIbKY OCHOBHOHl MAacCHB HOpMa-
TUBHBIX AKTOB, DETYJIUPYIOIIUX XO3sH-
CTBEHHBIC OTHOIIEHUs, IEpecTall OTBe-
4aTh peajusiM, OCOOCHHO C IOSBICHUEM
MHCTHTYTA YaCTHOH COOCTBEHHOCTH.

ITepBbIM 1IaroM Ha MyTH K MOJEPHU-
3al[MH COBETCKOW SKOHOMHKH OBLIO MpHU-
HaTHE Jleknmapaimiu O TrocyJapcTBEHHOM
cyBepenurere Ykpamusl 16.07.1990 .,
a IMpaKTU4ecKas peaju3alisi OCHOBHBIX
HaMepeHuil (IIaHOB, CTpaTerwi) craja
BO3MOXHOH ¢ mpussatuem 24.08.1991 r.
AKTa IpOBO3IVIAIICHUS HE3aBUCUMOCTH
Ykpaunsl. MTak, HadanoM nepuoAn3annm
COBPEMEHHOTO (H06020) dTala Pa3BUTHS
YKpauHbBl B LEJIOM M XO3SHCTBEHHOTO
npaBa B YacTHOCTH SIBJISETCSA IIOCIHEN-
HAAs Jata. YCIOBHO HAa30BEM nepablil
nepuon nepexoonviym. OTHUM U3 TIIaBHBIX
3alaHuil  nepexooHozo nepuoda (KOTO-
pBIiA, K CIOBY, Mbl OyIeM JIaTHpOBAThH
1991-1993 rr.) craHOBUTCA pa3paboTKa
Hay4HO 000CHOBaHHOH COIMAIEHO-OKOHO-
MHYECKOM TTOJUTHKH, TO €CTh MPOrPaMMbI

CTPATErMYECKUX M TaKTUYECKUX JeH-
CTBUH, MOCKOJBKY Pa3BUTHE 3KOHOMHKH
0001 cTpaHbl 6€3 3TOr0 HEBO3MOXKHO.

Pannee ormewanoce, 4TO pacmm-
puIICs, TOUHEe, JIOTOJIHUIICS HOBOH dop-
MOl MHCTUTYT COOCTBEHHOCTH, BIIOJIHE
MOHATHO, YTO €r0 Haj0 OBUIO MOAEPHU-
3upoBarh nepBbIM. Hawano stomy mpo-
neccy ObUIO TIONOKEHO 3aKOHOM YKpa-
nackoi CCP «O coGcTtBeHHOCTH» OT
07.02.1991 . Ne 697-XII [1]. B 3akomne,
B YAaCTHOCTH, PACKPBITO IIOHATHE «COO-
CTBEHHOCTBH» (. 1 CT. 2), yCTaHOBIEHBI
TaKHe OpraHU3allMOHHO-IKOHOMHYECKHUE
(dopMBI, Kak YacTHas, KOJUICKTHUBHA,
TOCYAapCTBEHHAs, M 3aKPEIUICHO I10JI0-
JKEHHE O TOM, YTO Bce (POPMBI COOCTBEH-
HOCcTH paBHompaBHHEI (1. 4). Bmocnen-
CTBUM TPUHHUMAIOTCS 3aKOH YKpauHBI
«O06 oOpamenun umymecTBa Kommap-
T Ykpanusl 1 KIICC B rocymapcTBeH-
Hyto coOctBeHHOCTH» oT 20.12.1991 r
Ne 2004 XII [2], 3akoH Ykpanns! «O BHe-
CEHHMHU MU3MEHEHUH 1 JOMOIHEHNH B 3aKOH
VYkpaunckoit CCP «O npeanpuHuMaresb-
ctBe» oT 15.10.1992 . Ne 2697-XI1.

mMeHHO B 3TO BpeMsi HAYMHAETCS Mac-
coBasi npuBaru3auus. st periaMeHTanuu
3TOro Ipolecca MPUHUMAETCs psiJi HopMa-
THBHO-TIPABOBBIX aKTOB: 3aKOH YKpauHEI
«O  mpuBaTH3AIMM  TOCYIapCTBEHHOTO
umyniectsay ot 04.03.1992 r. Ne 2163-X11,
3akoH YkpanHsl «O NpHUBaTH3aHOHHBIX
Oymarax» ot 06.03.1992 . Ne 2173-XII, «O
NPUBATHA3AIMN HEOOJBIINX TOCYIapCTBEH-
HBIX MpeNnpusaTHid (Majaod npuBaTH3a-
mn)» ot 03.12.1990 . Ne 507-XII. Kpome
BBIILICHA3BaHHbIX,  CJENYeT  OTAENBbHO
OCTaHOBHThCSI Ha 3akoHe YkpauHbl «O0
OrpaHMYEHUH MOHOIIONM3MA W HENOIy-
IICHUH HEJ0OPOCOBECTHON KOHKYPEHLIUH
B IpPEIIPHHUMATEIBCKON AESTEIEHOCTI
ot 18.02.1992 . Ne 2132-X1I [3]. Hexoto-
pBle €ro TOMOKEHUS TONYIHIN Pa3BUTHE
B 3axkoHe YkpauHbl «O0 AHTHMOHOIIONb-
HOM KomuTere YkpaunsD» ot 26.11.1993 .
Ne 3659-X1I [4].

HoBanueild nepexognoro mnepuona
CTaJl HWHCTUTYT WHBECTUIIMOHHOW Jesi-
tenbHOCTH. [IpaBoBOIl OCHOBOM HaHHOTO
MHCTUTYTa B Havase 90-X roloB BBICTY-
UM Takue 3aKoHbl, Kak: «O 3amuTte
WHOCTPAaHHBIX WHBECTUIMH B YKpauHe»
or 10.09.1991 r. Ne 1540a-XII, «O06
WHBECTUIIMOHHOW  JIESITETBHOCTH»  OT
18.09.1991 . Ne 1560-XII, «O6 wuHO-
CTpaHHbBIX MHBeCTHLMAX» OT 13.03.1992 .
Ne 2198-X1I, «O6 00X NpUHINTIAX CO3-
IaHus U (YHKIIMOHWPOBAHUS CIEIHANb-

IANUARIE 2019

HBIX (CBOOOIHBIX) SKOHOMHYECKUX 30H»
or 13.10.1992 . Ne 2673-XII, «O Tocy-
JApCTBEHHOH TMporpaMMe IOOLIPEHUS
WHOCTPAaHHBIX MHBECTHLHUN B YKpauHe»
ot 17.12.1993 1. Ne 3744-XI11.

IIpaBoBoil OCHOBOM MHCTHUTYTa Ipa-
BOBOTO 00€CIEeYCHHUS] BHEIITHEAKOHOMUYe-
CKOHl JeATeNnbHOCTH (CO3IaHHe KOTOPOTO
TOATBEPIKAANO JIMKBUAAIMIO TOCYIap-
CTBEHHOH MOHOIIOJMH Ha BHEUTHEIKOHO-
MHYECKYIO TOPTOBIIIO) CTAJIH TaKHe 3aK0-
HOJIaTeJIbHbIE aKThI, KaK 3aKOHbI YKpauHBbI:
«O BHEIIHE’KOHOMUYECKOH JIeSITeIILHO-
ct» oT 16.04.1991 1. Ne 959-XI1I [5]; «O
MEK/lyHapOIHbIX JIOrOBOpax YKpauHBD)
ot 22.12.1993 . Ne 3767-XII [6]. Kpome
TOTO, B HEKOTOPBIX HECIELMATU3HPOBAH-
HBIX 3aKOHOJIATEIBHBIX aKTaX COAEPKATCS
HOPMBI, PEIIAMEHTUPYIONINE  OTAENb-
HBIE BONIPOCHI TAHHOTO MHCTUTYyTa. Peun
HOEeT O 3akoHaXx YKpawmHBl «O X03sH-
CTBEHHBIX oOmecTBax» oT 19.09.1991 r.
Ne 1576-XI1I, «O 3anore» ot 02.10.1992 1.
Ne 2654-X11 u npyrux.

C TOYKM 3peHHs Pa3BUTHUS BaKHBIM
HCTOPUYECKUM COOBITHEM MOXKHO Ha3BaTh
TO, uTO B KoHIE 1993 1. Ykpanna Hauana
mpouecc BCTYIUIGHHs BO BceMupHyio
toproByto opranu3zanuio (BTO), koropsrit
3aseprmics 05.02.2008 . B XKenese, kak
Mbl oMHUM, [Ipe3unenTt Ykpannsl Buk-
top FOmenko u [eHepanbHBIN TUpEKTOP
BTO Ilackans Jlamu nommucamu IIporo-
KoJ1 0 BetyruieHnu Ykpaunsl B BTO. Nnte-
rpanys B 9Ty SKOHOMHUYECKYIO CTPYKTYpPY
M03BOJIMJIA  BHEJPUTh HMHHOBALMOHHYIO
MOJieNb, TPOBECTH pPedOpMbI, a TaKKe
MOANMCATh  BAXHBIE  MEXKIYHapOAHbIE
COIVIALICHUS U MPUHATD MEXILyHapOIHbIC
HOPMATHBBI U €IMHBIE CTAH/IAPTHI.

B sTOT mepuon pa3BUBAIOTCS: TOBap-
Hast Oupxka (B 4aCTHOCTH, B 3aKOHEe YKpa-
uHbl «O ToBapHO# Oupxke» ot 10.12.1991 1.
Ne 1956 XII nano ompeneneHue TaHHOTO
CyOBEKTa, OTpeeNieHbl ero Ipasa 1 00s-
3aHHOCTH, ITOPSIIOK CO3/IaHHsI U PETHCTpPa-
WU 7 T.IL.); PBIHOK I[EHHBIX Oymar (mesi-
TEIILHOCTh KOTOPOTO PErylupyrT 3aKoH
YCCP «O uennsix 6ymarax u (poHIOBOI
oupxe» ot 18.06.1991 . Ne 1201-XII,
Hupextusa 93/6/E3C Cosera Epomneii-
ckoro CooOmectBa «O0 aneKBaTHOCTH
KaluTajla HHBECTUIIMOHHBIX GUpPM U Kpe-
JUTHBIX Yy4pexkaeHui», JloroBop o co3-
JaHuu  MexayHapoaHoil @DUHAHCOBOM
Koprioparim u  3akoH  Ykpawabl «O
3amore» ot 02.10.1992 . Ne 2654-XII);
WHCTUTYT OaHKOBCKOTO TipaBa (OCHOB-
HBIMH  pETIAMEHTHPYIOIIUMH  aKTaMH
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cranu: a) 3akoH YkpamHckoit CCP «O
0aHKax M OAHKOBCKOW JEATENBHOCTH»
20.03.1991 . Ne 872-XII, B KOTOpOM
3aKpeIuIsach KJlacCH4Yeckasl JIByXypOB-
HeBasi OaHKOBCKas CHCTEMa, COCTOSILAs
n3 HannonansHoro O6aHka YKpauHbI
1 KOMMEpYecKHX OaHKOB, OOIIHE NPHH-
UMbl OPTaHM3alMH W JeSTeNbHOCTH
0aHKOB, COBOKYITHOCTh HOPM, DETYIH-
pYIOIIMX  TOPSIIOK  MPEZOCTABICHUS
(MHAHCOBBIX U CBS3aHHBIX C HUIMH yCIIyT;
0) mocranosnenue [IpaBienuss Harwmo-
HaJIbHOro OaHka oT 26.06.1992 1., rje Obu1
yrBepxxaeH Ilopsanok mpenocTaBieHHs
nunensuit HarmonansHoro Oanka Ykpa-
HHBI HAa IPaBO OCYLIECTBICHUS OllepaLuii
C BaJIOTHBIMH LIEHHOCTsAMH; B) Jlekper
Kabunera MunuctpoB VYkpaunsl «O
CHUCTEME  BaJIOTHOTO  PETYINPOBAHUS
1 BaJIFOTHOTO KOHTPOJISH», KOTOPBIH 3aJ0-
JKHJT OCHOBBI (POPMHPOBAHUS B (DYHKITHO-
HUPOBAHUSI BAIIOTHOTO PHIHKA YKpPaWHBI).
Kpowme Toro, B certsiope 1993 r. Ykpanna
crana BTopodl mocie Poccuum crpanoit
CHI,, xoTopas npucoeAMHUIACH K MEXKAY-
HapOJIHOH 3IEKTPOHHON crucTeMe GaHKOB-
ckux miarexeit CBUODT.

Takum oOpa3oMm, mepeopHeHTaLUs
Ha BHEIIHWE PBIHKU, HAYaJO MPOLELYpPHI
HHTErpaliy YKpauHbl B MUPOBOE COOOIIIE-
ctBO, aumMenno B BTO B 1993 1., mo3BossieT
TOBOPUTH O TOM, YTO OCHOBHOH OCOOCH-
HOCTBIO 3TOTO TIEPHOZA CTAJO pacIimpe-
HUE JSUCTBHSI HOPM 3aKOHOATEIbCTBA Ha
0aze NMMHAMIYHOM W IOCIIEIOBATEIHLHOM
TOBapHU3alluy 3KOHOMHYECKUX OTHOIIE-
Hui. [IponcxoanT TaKkke COBEPLIEHCTBO-
BaHUE HAIIMOHAJILHOTO 3aKOHO/IATEIbCTBA,
rapMOHU3AIMs YKPaUuHCKOM HOPMaTHUBHOM
0a3bl C IPAaBOBBIMH MPEIINUCAHUAMH JIPY-
I'MX CTpaH, B TOM YHCJIE U YHU(DUKALUS
MIOAXOJ0B K PETYIUPOBAHHIO XO3SHCTBEH-
HbIX oTHoweHul. «IlepexoaHslii nmepuom»
3aKkoH4YMiICcA B 1993 1., omHako HOBalWH
(o6pa3zoBaHue HOBBIX WHCTHUTYTOB, Hada-
ThI€ IPOLIECCHI U NTPe0Opa30OBaHuUsl B HUX)
HE TPUHECIN OXHIAEMBIX PE3YJbTaToB,
UX JIeATENbHOCTh B OOJIBLIMHCTBE CIIy4acB
ocraBajach BHE 3aKOHA. B cBs3M ¢ 3TUM
nepes; 3aKOHOJATeNeM CTOSIO 3aJlaHue
JOJDKHBIM 00pa3oM ONpeNeiuTb U HOp-
MHPOBATh JOCTaTOYHO CIOXKHYIO CUCTEMY
XO3SIMCTBEHHBIX  OTHOIIEHWM,  YTOOBI
YIBEpPAUTh B OIKOHOMHUYECKOH CHCTEME
VKpanHbI X035iCTBEHHBIH MOPSIOK U 00e-
CIEYNTh PEATH3AINI0 HHTEPECOB, NCXOST
13 IOTpeOHOCTEH KaK HeTIOCPEICTBEHHBIX
YYaCTHHKOB XO3SIHCTBEHHBIX OTHOLICHHIH,
TaK " MyOJIINYHBIX.

Urak, nms toro, 4toObl B YKpauHe
9KOHOMHKA CTajla MPOAYKTUBHOMN, K TOMY
J)Ke ¢ pasHoit (opmoil COOCTBEHHOCTH,
ObuUIM  HEoOXoAMMbI 0o0Jiee COBpPEMEH-
HBIE DPBIHOYHBIE IIPABOBBIE CpENCTBa,
[POTPECCUBHBIC METOABI U CHOCOOBI
peTynupoBaHus, peanu3anuu U pedop-
MHPOBAHUS XO3SHCTBEHHBIX ITPOIECCOB.
C 3Tol 1enbI0 3aKOHOAATENh B TEUCHUE
BToporo mnepuonga (1993-1998) obs3an
OBUT CHCTEMaTH3MpOBaTh U pedopMHpPO-
BaTh XO3SICTBEHHOE 3aKOHOJATEIHCTBO,
a TaKkKe Hayarb, B KOHIIE KOHIIOB, IIPO-
LleCC HWHTEerpaldd B MHUPOBOH PBIHOK
toproiau [6, c¢. 102]. HdaBas oOuryio
XapaKTEPUCTUKY MPAaBOBOTO PEryInpOBa-
HHS SKOHOMHUYECKHX OTHOLICHHWH B He3a-
BUCUMOW YKpauHE Ha BTOPOM JTalle UX
pedopMUpOBaHUs, HY)XHO IOMHHTH O
3HAYUTEIBHOM BIHSHHK (peHOMEHa rocy-
JIapCTBEHHOW YKOHOMUYECKOW MOIUTUKH.
[Ipomecc coBepieHCTBOBAaHMS 3aKOHO/A-
TENBCTBA, a TaKXkKe IpoBeneHHe pedopm
B TeueHue 1993-1994 rr. mpoxoaunu
CIIO)KHO, TaK KaK CHUCTEMHOE IIPaBOBOE
obecriedeHre XO3AHCTBEHHOH JesTelb-
HOCTH JOJDKHO OBUIO OCYLIECTBIATHCS
Ha OCHOBE TapMOHHM3ALMM U COIIACOBA-
HHUA  XO35HCTBEHHO-IIPOU3BOJICTBEHHOTO
1 OPraHM3aI[MOHHO-XO3SIHCTBEHHOTO KOM-
[IOHEHTOB  PETyJIMPOBAaHUS, IOCKOJIBKY
9TO SIBISICTCS OOHUM W3 HEOTHEMIIEMBIX
ycinoBuit 3G QPEKTUBHOTO  (YHKIIHOHH-
pOBaHHS  HAIMOHAJIBHOW HKOHOMHKH,
KOMMEpUYECKOTO ¥ HEKOMMEpPYeCKOTO
XO3stiicTBEHHOrO0 obopora. B  KoHTek-
CT€ HWHTErpalud YKpauHbl B MHUPOBOE
coo0mrectBo, a uMeHHO B BTO, BaxkHBIM
CTaHOBUTCS PEIIEHUE BONPOCa yHU(HKA-
LM TTOAXO0B K PEryIMPOBAHUIO HMEHHO
XO3SIICTBEHHBIX OTHOIICHUI.

VImeHHO B TeueHHE BTOPOro MEepHoaa
(1993-1998) 3akoHOmaTeNs Hawdanm paboTy
[0 CHCTeMAaTH3allid W JalbHeHImeMmy
pedOpMUpPOBAHUIO HOPMATHBHO-IIPABO-
BOif 6a3bl, a TaKXKe IPOIECC UHTETPALuI
B MHPOBOH PBIHOK TOPTOBIIH, YTO B CBOIO
odepesib II03BOJIMIO 3allyCTUTh MeXa-
HH3M PBIHOYHOTO (DYHKIMOHMPOBAHHS
9KOHOMHMYECKUX OTHOWEHHH. [Ipumepom
3TOr0 MOXXHO HA3BaTh TAaKHE 3aKOHBI,
kak: «O parudpukanuu CornamieHus o
CO37aHMU MEXrocyaapcTBeHHoro EBpa-
3UHCKOTO OOBEUHEHHS YISl U METaJlIa
or 24.11.1995 . Ne 462/95-BP; «O paru-
¢uxarmn CornameHuss Mexay IlpaBu-
TENbCTBOM YKpauHbl U IIpaBuTenscTBOM
Kanagsr
CKHUX OTHOIICHUSIX)

O TOProBBIX H KOMMeEpue-
or 20.06.1995 r.

Ne 232/95-BP; «O parudukannu Corna-
meHus Mexay YkpauHod u IlBei-
napckoit  Kondenepauueit o ToproBom
U SKOHOMHYECKOM COTPYIHHUYECTBE» OT
01.11.1996 . Ne 465/96-BP; «O rocy-
JApCTBEHHOM pETyJIHPOBaHUU HMIIOPTa
CEIbCKOXO3AMCTBCHHON NPOAYKLHUU» OT
17.07.1997 1. Ne 468/97-BP u np.

Kpome Toro, nmpousomnmia «IpoyoHra-
LUS» COTVIAIICHHH MO CO3JaHUIO €UHOTO
HKOHOMHYECKOTO IPOCTPAHCTBA OOJb-
IIMHCTBOM IOCTCOBETCKUX CTpaH, ObLIM
MO/IMCaHbl TAKKE 3aKOHbI, Kak: «O paru-
¢dukanmn Cornamenust Mexay [Ipasu-
TEJIbCTBOM YKpauHbl U [IpaBuTEnscTBOM
TypxkMeHnucTana o CBOOOTHOI TOProBiie»
or 04.11.1995 . Ne 426/95-BP; «O paru-
¢uxaun CorarueHuss 06 oOwHUX ycio-
BUSIX M MEXaHU3ME IOJAEPIKKU PA3BUTH
MIPOM3BOICTBEHHOH KOOMEpaluu Tpes-
MPUATHIA B OTpaciel ToCy1apCTB — y4acT-
HukoB ConpyxectBa HezaBucumeix ['ocy-
nmapetB» ot 14.03.1995 . Ne 100/95-BP;
«O parudukamum CorameHus: Mexmy
[IpaBurensctBoM VYkpaunsl u IlpaBu-
TenbcTBOM Kuprusckoit Pecnybnuku o
cBoboxaHoU Toproeiae» ot 09.12.1997 r
Ne 705/97-BP, «O parudukanuu Corna-
mreHust Mexay [IpaButenscTBoM YkpauHbI
u [IpaBurenscrBom Poccuiickon ®enepa-
UM O HAayYHO-TEXHHYECKOM COTPYHHU-
yectBe» oT 16.01.1998 . Ne 41/98-BP
u T. 1. To ecTh mepBEIM IIaroM Ha IMyTH
K MOJIEpHH3AIUN XO3SHCTBEHHOTO 3aKO-
HOAATEeNbHOTO o0ecredeHust YKpauHb
BTOPOI1 BOJIHBI (TO €CTh peh)OPMHUPOBAHUS
CYIIECTBYIOLIETO IIPABOBOTO XO3SHCTBEH-
HOT'O TIOpsiJIKa B HANpaBlICHUH JaJIbHEH-
IIEr0 COBEPLICHCTBOBAHUS PHIHOYHBIX
MPUHIIMIIOB XO3MCTBOBaHUS) OBLIO TPH-
Hiatue Kabunerom MuHHCTPOB YKpauHBbI
eme B 1992 . «OcHOB HaIMOHAIBHOMN
OKOHOMUYECKOH IIOJIUTUKU  YKPauHBI»
[7]. Onuako Ha QoHE TOBBIIEHHUS YPOBHS
3aKOHOJATENIFHOTO 00ECTIeYeHNs] PHIHOY-
HBIX OTHOIICHUH YCHIIMBAIOTCS IIPOLECCHI
J000MpOBaHNUs MHTEPECOB  Pa3IMYHBIX
OTpPacIIeBbIX MOHOIIOJIUCTOB MIIM YaCTHBIX
BIIMSITENIBHBIX TPYHII C TIOMOIIBIO X CO0-
CTBEHHOT'O IIPEJICTaBUTEIbCTBA B BHICLINX
opraHax rocyIapcTBeHHOM Biactu [8].

3aMeTHM, 4TO, HbBITAsICh NPEAOTBpa-
TUTh TIOJHOE DPa3pyLIeHHE HKOHOMHYE-
CKOH CHCTEMBI, yKPAaNHCKUE 3aKOHOIATEITH
pacumpsIoT HaJ30pHBIH ammapar, T0 ecTh
MIPOUCXOANT (POPMHPOBAHUE CHCTEMBI
rOCYJapCTBEHHOTO PETyIHPOBAHHS U CO3-
JaHWE KOHTPOJMPYIOIIMX OpPraHOB 3a
XO3MCTBEHHOH JesTenpHocThi0. Hanpu-
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3akoH VYkpaunbsl «O
CTBeHHOW cmyx0e» ot 16.12.1993 r
No 3723-XII [4] 3an0:Xu1 OCHOBY M OIIpe-
JIeTIHII CTaTyC OPraHOB IOCY/IAPCTBEHHOTO
perynupoBanusi. OTMETHM, YTO 3TUMHU
U JIPYTMMH 3aKOHOJAATEIbHBIMH aKTaMH,
C OIHOHM CTOpPOHBI, ObITa chopMHUpOBaHA

rocynap-

myOnuuHas BIAacTh, KOTOpas JOJDKHA
pETYIINpOBaTh CHCTEMY HSKOHOMHYECKHX
OTHOIIEHUH Ha OCHOBE 0OeCcTIeueH s Hal-
30pa 3a Heil, a ¢ Ipyroil — ee CyOBEKTHI
Hayald BBINOJIHATh (YHKUMHM aJMHHU-
CTpaTUBHO-HA130pHON nonuiumu. K coxa-
JICHUIO, OPTaH, CTUMYJIUPYIOIHUH U TOMO-
Talouil NpeanpUATHAM, KOTOPbIE BOLIUTH
B HEM3BECTHOE paHEe MUPOBOE PHIHOYHOE
MPOCTPAHCTBO, O0ECIEUUBAIOIIMNA JKC-
MOPT HPOAYKLIUH M 3aIIUTYy HHTEPECOB
HALMOHAJBHBIX XO3SHCTBYIOIHMX CyOBEeK-
TOB HA MHPOBOM DBIHKE, HE CO3/1aH U TI0
ceit nens [8].

Opnako B TedeHwe 1993-1998 rr.
LEHTPAIEHOE MECTO B pe(hOpMaIMOHHBIX
«IaKeTax» 3aHsUIM aKThl, HAIPAaBJICHHbIE
Ha co3laHue M obecrieyeHue (GyHKIHMO-
HHPOBAHUS KaK OTPACIIEBBIX KOMIIJIEKCOB
(3HEPreTH4ecKoro, MeTaIypru4eckoro,
MEIUHHOIO, 3JpaBOOXPAHEHUS U T. 1.),
Tak M (QYHKUHMOHAJIBHBIX (MHBECTHUIIU-
OHHBIM, OaHKOBCKOE J€0, CTpaxoBa-
HHE U T. I.) Ha PBIHOYHBIX NPHUHIUIAX
[7]. IlpumMepoM MOTYT CIy>KUTh: 3aKOH
Vkpanael  «O0  »HEprocOepexeHU»
or 01.07.1994 . Ne 74/94-BP, 3akon
VYikpaunsl «OO0 31€KTPOIHEPTeTHKE» OT
16.10.1997 1. Ne 575/97-BP (3akonona-
TEJIbHO 00ECIIEUUBILNE YHEPreTHYECKYIO
orpacnb), 3akoH YkpaumHbsl «O TpaHc-
mopte» ot 10.11.1994 1. Ne 232/94-BP;
3akoH Ykpaunsl «O TeJIeBUACHUU U palu-
opemadun» ot 21.12.1993 1. Ne 3759-XI1
u T. 1. Ilo moBoay ¢QyHKIMOHANBHBIX
KOMIUIEKCOB 100aBUM, YTO CYIIECTBEH-
HBIE W3MEHEHHS B JTOT IEPHON IIpo-
H30IUIM B XO3IHCTBEHHO-IIPAaBOBOM
WHCTUTYTE WHBECTHPOBAHUS, UTO IIOJ-
TBEPIKAAETCS MPUHSATHEM TaKHX 3aKOHOB,
kak: «O BHeceHMU n3MeHeHuil B Jlekper
Kabunera MunnctpoB VYkpamsel «O
peXMMEe HHOCTPaHHOIO HMHBECTHPOBA-
Hus»» oT 02.02.1994 . Ne 3915-X1I [9];
«O pexuMe MHOCTPAaHHOTO HHBECTHPO-
Baums» or 19.03.1996 . Ne 93/96-BP
[10]; «O crpaxoBanmm» ot 07.03.1996 1.
Ne 85/96-BP [11].

Hrak, B mepuom pedopMm BTOPOi
BOJIHBI XO35IHICTBEHHOE 3aKOHOATEIHCTBO
COCTaBIISUIa CHCTEMa HOPM, DEryIHpylo-
IIUX TPH CEKTOpa SKOHOMHKH: Tocynap-

CTBEHHbIH, KOJJICKTUBHBIA M YaCTHBIM.
OnHako B IaHHBII NEPHOA HE IIPOU3O0LLIO
SKOHOMHYECKOTO POCTa WM TEXHHUYe-
CKOTO TIPOrpecca, a Ioj JaBlIeHUEM BHEII-
HHX NTAPTHEPOB U COBETHUKOB OBLI IIPOJIO-
JKeH KypC Ha «yIyOJIeHHe U yCKOPEHHE»
panuKaIbHO-THOepaTbHBIX pedopm
[8]. XoTs HOBeiimme «IaKeTBI» 3aKO-
HOZMATEIbHBIX aKTOB pa3padaThIBANIUNChH
C LIeTIbI0 00ecIeueHns CBOOOIHOTO (QyHK-
[UOHUPOBAHMS KaK HA MUKPOYpPOBHE, TaK
U Ha MaKpOYPOBHE, OJJHAKO LICHTPaJIbHOE
MECTO Cpeld HMX 3aHsIM JI000MCTCKHE
aKTbl, KOTOpbIE CIHOCOOCTBOBAIN HPOBE-
JCHUI0O KaMIIaHMM NPHBATU3aLUH TOCY-
JAPCTBEHHOH COOCTBEHHOCTH OJIUTapXH-
YECKUMHM TPYNITMPOBKAMHU M pealn3aluu
uzeil 00 yMEHBLICHHH POJIH TOCYIapcTBa
B YNpPaBICHUH SKOHOMHKOH, CBEICHHIO
9TOI PONM MPEUMYIIECTBEHHO K B3BICKa-
Huro Hamoro. IIpm sTOoM (¢mHAHCOBOE
3aKOHOJATENILCTBO, a TOYHEE HAJIOro-
BO€, HOCWIJIO (PHCKaNBHBIN XapakTep, He
BBITIOJIHSIS [VIABHOW (DYHKIIUM — SKOHOMHU-
YECKOI'0 PEeryisTopa, CTaHOBHJIOCH IpHU-
YUHOH OuepeHOro pa3dalaHCHPOBAHUS
w «obopos». Bee 310 OTKpBIIO MyTH
K aHapXUM ¥ Je30praHu3aluM X03sicTBa
u npuBeno B 1998 r. k karactpoduue-
CKOMY MaJEHUIO SKOHOMHKH B IIEIOM
U TAaKOMY SIBJICHHIO, KaK Je(OIT.

Koneuno Bcex 3Tx mpobieM MOKHO
ObUI0 M30eKaTh MyTeM CHCTEMAaTH3aluH
OCHOB 3aKoHOZIaTeNNbCTBA. [ Ipr 3TOM BBIXOI-
HOHM 3aKoH JOJDKEH OBLI CTarh HE TOJBKO
npaBoBoi 0a30if pa3BUTHS BCEX HWHCTU-
TYTOB 3aKOHOJZATENIbCTBA, HO U 3aJIOKHTh
(yHZAMEHT HOpPMaTHBHOIO OOecHedeHHs
(DYHKIIMOHUPOBAHUS 3KOHOMUKHM PBIHOY-
HOro Tuna. JIOrn4HO NPEeNNoI0KUTh, YTO
C 3TOrO CJIENOBAIO HayaTh TPETHH HTarl.
ITornmas Takyr0 HEOOXOIUMOCTb, 3aKOHO-
JaTelb NPUCTYIII K paboTe Haja eIMHBIM
KOMU(PHUIIMPOBAHHBIM aKTOM — XO3SHCTBEH-
HBIM KOJEKCOM YKPaWHBI, KOTOPBIA BCTY-
i B cuity 01.01.2004 .

Tpemuii  nepuod  KapIUHAIHHOTO
pedopmupoBanus 3aKOHOJIATENbCTBA,
KOTOPBI OyeM paTupoBath Tak: ¢ 1998 .
U JI0 CEerojiHsAMIHero AHsA. FIMeHHO B 3TO
BpeMsl MPOMUCXOJUT CHCTEMHAs Koau(u-
Kalus, TaKk CKa3arh, IpaBoBOe obecreye-
HHE XO3SIMCTBEHHOM AeATeabHOCTH. Kak
BUJHO W3 CKAa3aHHOTO, HA JAHHOM JTale
HYXXHO OBIJIO IPEXIE BCEro YCOBEpIIEH-
CTBOBAaTh OTPACIIEBOE 3aKOHOATEIHCTBO.
Kak mmmer B.K. MamytoB: «B cospe-
MEHHBIX YCJIOBUSIX Pa3BUTHS XO3IHCTBEH-
HBIX OTHOIIEHHWH I1erecoo0pa3Ho TOBO-
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PHUTH O pa3paboTKe U MPUHATHU CHCTEMbI
KOZM(UIIMPOBAHHBIX aKTOB B 3TOMH cdepe.
Ucxonss 3 MHOrooOpasusi XO3sICTBEH-
HBIX OTHOIICHHMH, KOAM(UKALMSA NOJDKHA
OBITh CcrielanbHOM» [8].

TeM He MeHeEe, TPETUH TIEPUO, HENIb35
Ha3BaTh TIPOCTO TIEPHOIOM «IIpolecca
CHCTEMAaTH3aLUI», TIOCKOJIBKY HE00X0Iu-
MOCTB CO3IaHUS HOBOI 3aKOHOJATENHHOM
CHCTEMBI TIPAaBOBOTO PETYIMPOBAHHUS KO-
HOMHYECKUX OTHOIICHHUH B 1998 T. Oblna
00ycII0BI€Ha SKOHOMHUYECKUM KPHU3HUCOM
1998 r., kotopslii Havancs ¢ FOro-Bocrou-
HOM A3MHM M pacnpOCTPaHMICS IO BCEMY
MHpY, CJICICTBHEM YEro CTajl CTPYKTyp-
HbII AUCOATaHC PHIHKOB OOMBINEH YacTh
HalMOHAJBHBIX SKOHOMHK. OH KOCHYJICS
Ttakke U Ykpauusl [7]. IIpexne Bcero,
HEOOX0AMMO OBUIO TNPHMEHHTH CTPYK-
TYPHBIH IMOAXOX K CBEPXOOIBIIOMY KOJIH-
YeCTBY HOPMAaTHBHO-IIPABOBEIX aKTOB,
PETYIUPYIONINX  XO3SICTBEHHYIO  Jesi-
TEJILHOCTb.

Ilocne BerymiaeHHs B CHILy HOBBIX
I'paxnanckoro u Xo3gHCTBEHHOTO KOJEK-
coB VYKpauHBl OBUIO TpUHATO Oolee
JEeCATH 3aKOHOB, KOTOpbIE IperycMa-
TPUBAIM IIPaBO XO3SMCTBEHHOIO Bejie-
HUS W/WIK ONEPaTUBHOTO YIPAaBIICHUS
KaK COCTABIISIONLYIO0 IIPABOBOTO PEXHUMa
HMYIIECTBa IOPHIMYCCKUX JHI U (HHU3H-
YecKHX JMn-npeanpuauMareneil. Cpemn
HuX: 3akoH YkpamHbl «O rocymapcTBEeH-
HOW pEeruCTpalyy BEUIHBIX IpaB Ha
HEBIDKUMOE HMYIIECTBO M HX o0pe-
meHeHui» ot 01.07.2004 1. Ne 1952-1V;
3akoH VYkpaunHel «O 3amMTe KOHCTHU-
TYLMOHHBIX TIPaB TpPaXKIaH Ha 3EMIIIO»
or 20.01.2005 r Ne 2375-1V; 3akon
Vkpannbl «O XONJUHTOBBIX KOMIAHHAX
B YkpauHe» ot 15.03.2006 r. Ne 3528-1V;
3akoH Ykpaunsl «O0 ympasiaeHHH 00b-
eKTaMH  TOCYJapCTBCHHOW  COOCTBEH-
Hoct» or 21.09.2006 1. Ne 185-V;
3akoH YkpanHbl «O BHECEHHWH H3MEHe-
HUI B XO34HCTBEHHBIH KOIEKC YKpa-
WHBl OTHOCHTENIFHO TOpSIKAa OTUYKIe-
HHUS TOCYIapCTBEHHOIO HMMYILECTBA» OT
09.01.2007 . Ne 549-V; 3akon VYkpa-
uHbl «O0 aKIMOHEPHBIX OOLIECTBaX» OT
17.09.2008 . Ne 514-VIu . 1.

Bmectre ¢ Tem B ycnoBusix 0a3zoBoit
KomU(UKAIMK ~ BOHUKIM  HEKOTOPbIC
BOMPOCHI, KacCaloOUIMECs] BO3MOXXHOCTH
obecrieueHnss  (yperyaHpOBaHUS) BceX
PBIHKOB M BCEX BHJIOB JCATEIBHOCTH, TITy-
OWHBI M JeTAIN3aIUN PETYINPOBaHUs, TO
€CTb pedb UJIET O KOHIIENIINI OpraHn3aly-
OHHO-XO3SIICTBEHHOTO 3aKOHOIATEIbCTBA.
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B nociensee BpeMs H3MEHUIIACh TAKKE
1 3aKOHOJATEeNbHAS MOJIMTHKA B OTHOLIE-
HUKM OaHKOBCKOW JestenbHOCTH. [IpakTu-
yecku npusstT Komekc Vipaunsr «O OaH-
KpotcTBe». VIMEHHO B 3TOT mepuop ObUTH
3aJI0)KCHBl COBPEMEHHBIE OCHOBBI PBIHKA
IIeHHBIX Oymar. Pedb mzmer o ciemyrommx
3akoHax: «O0 MIOTEYHBIX OOIHUTALMSIX» OT
22.12.2005 1. Ne 3273-1V; «O nieHHbIX Oyma-
rax 1 (GoH1oBoM pbiHKe» oT 23.02.2006 1.
Ne 3480-IV. Uro xacaercst ”HHCTATYyTa CTpa-
XOBaHMS, TO THOCHE KOAM(UKAIMOHHBIX
IIPOLIECCOB 3aKOHOJATENeM ObUTH NPHUHATHI
HEKOTOpble HOPMATUBHbIE aKThl, B YacT-
HOCcTH, 3akoH Ykpaunbel «O0 o0si3aresb-
HOM CTPaXOBaHHU TI'PAKIAHCKO-IIPABOBOM
OTBETCTBEHHOCTH BJIAJICNIBIICB HAa3eMHBIX
TpaHCIOpTHHIX cpeactsy» ot 01.07.2004 .
Neo 1961-1V; a Taxoke ObUIM BHECCHBI U3Me-
HeHUs B 3akoH YikpanHbl «O CTpaxoBaHUID)
or 07.03.1996 r. Ne 85/96-BP u 3axon
Vipaunbl «O0 001e00s13aTeIbHOM ToCy-
JAPCTBEHHOM IIEHCHOHHOM CTPaXOBAaHHUID)
ot 09.07.2003 . Ne 1058-1V. IlpoBenenue
WMHHOBAaLIMOHHOH JIEATENIbHOCTH PerviaMeH-
THPOBAJIOCH CIIEYIOIIMMHI HOPMAaTUBHBIMU
aKTaMu: 3akoHOM YKpauHbl «O Hay4HBIX
nmapkax» ot 25.06.2009 r. Ne 1563-VI;
3akoHOM VYkpauHbl «OO0 MHHOBAIIMOHHOM
nesirenbHoCcTY 0T 04.07.2002 . Ne 40-1V;
3akoHoM YkpanHbl «O TroCyIapcTBEHHOM
PEryJIMpOBaHUM JESTEIBHOCTH B cdepe
Tpancdepa TexHomoruin» or 14.09.2006 T.
Ne 143-V. B sHepreTnueckoM CEKTOpe Ioce
1 ssaBaps 2004 1. ObLIN IPUHATHI TAKKUE HOP-
MAaTUBHbIE aKThl, KaK: 3akoH YkpauHsl «O
(yHKIMOHMPOBAHUH TOILUTMBHO-3HEPreTH-
YeCKOro KOMIUIEKCa B OCOOBIH MepruoIy» OT
02.11.2006 . Ne 307-V; 3akoH YKpauHbI
«O0 ocHOBax (yHKIIMOHHPOBAHUS PHIHKA
JMEKTPUYECKOH SHEPIrUU YKpauHbDY OT
24.10.2013 . Ne 663-VII.

BoiBoabl. bnaromaps neranbHOMY
HM3y4YCHUIO CHUTyallMd B YKpaWHEe HaMHU
BBIJICTIEHBI CIIETYIOIINE EPUOMBIL:

I — nepexoomviii nepuod (KOTOPBIA MBI
marupyem 1991-1993 ). B 310 Bpems
TIPOVICXOUT TIEPEOPHUEHTANNSI Ha BHEIIHHE
PBIHKH, HAYWHACTCS HPOLIELypa UHTETPALIT
YkpauHbI B MEPOBOE COOOIIIECTBO, @ MMEHHO
BO BcemupHy0 TOproByto OpraHM3aliio
B 1993 1. UznoxxeHHOE MO3BOJISIET TOBOPUTH
0 TOM, YTO OCHOBHOH OCOOEHHOCTBIO 3TOTO
TIepHO/ia CTaJIO PACIIMPEHUE ACHCTBHS HOPM
3aKOHOJATENBCTBA Ha 0asze JAMHAMUYHOM
U TIOCIIeJJOBaTeIbHON TOBAapH3AK 3KOHO-
MUUYECKUX OTHOILICHUM, IPOUCXOIUT TAKKe
COBEpIICHCTBOBAaHHE HALIOHAIBHOTO 3aKO-
HOJATeNbCTBA, TapMOHM3ALMS YKPAWHCKOM

HOpMaTHBHOM 0a3bl C IpPaBOBBIMU MPEJ-
MMUCAaHWSIMU JIPYTHX CTPaH, B TOM YHCIIe
1 yHU(DHKALHS TOIXOIO0B K PEryIUPOBAHHUIO
XO3MHCTBEHHBIX OTHOIIEHHH. DTO CKa3bl-
BaeTCSl KaK Ha CONEPXKAHWHM OTHOIICHHUI
XO3SMCTBOBAHUS, TaK U Ha COIMAIBHO-IKO-
HOMHYECKHUX OTHOIICHHSX B IICJIOM, HAa HX
HOPMATUBHOM peryaupoBanud. Pazymeercs,
BCE TIEPEUNCIICHHOE BIIMSUIO HA COCTOSHHE
1 CYIITHOCTH 3aKOHOJIATEINIbCTBA;

II nepuoo — 1993-1998 rr. Uctopus
Pa3BUTHS XO3SHCTBEHHOTO MIpaBa MOKa3bI-
BaeT, YTO BhIOpaHHAsl XO3sCTBEHHO-TIPa-
BOBasl KOHIIEMNIIMs OblIa IPaBHIIBHOIM, a ee
LIEHHOCTh 3aKJIIOYaeTcss UMEHHO B TOM,
YTO OHA COBMEINANa J(Ba HEOOXOIMMBIX
Ui 00eCIeveH sl YCIEeIHOro, CTa0uIb-
HOTO U COATaHCHPOBAHHOIO 3KOHOMHUYE-
CKOTO pa3BHUTHUs O0IIIECTBA Hadaja — 4acT-
HYI0 WHUIMATUBY MW TOCYIapCTBEHHOE
LEHTPAJN30BaHHOE PETYIHPOBAHUE, UYTO,
KaK TOATBEPKIACTCS ONBITOM MHOTHX
Pa3BUTHIX CTpaH, SBISIETCS YCIOBHEM
COLMAIILHON CTaOMJIBLHOCTH W ITO3BOJISIET
KOMIUIEKCHO H3y4aTh W PeTyIupOBaTh
9TH JBe, 0E3yCIOBHO, HETOX/IECTBEHHBIE
COCTaBIISIIONIME  €IWHOTO 3KOHOMHYE-
CKOT'0 U MPABOBOTO MEXaHU3Ma.

Hauwunas ¢ 111 nepuoda (¢ 1998 r. u mo
cell IeHb) XO03HCTBEHHOE 3aKOHOAATEIb-
CTBO TIONyYaeT YETKO YCTAaHOBJICHHEIC
«TpaBUIa WUTPHI». B JaHHBIX YCIOBUAX
W BO3HUKIA HEOOXOJUMOCTh TPHHS-
TU XO35ICTBEHHOIO KOJEKCa YKpauHbI
U TIaKeTa 3aKOHOB, KOTOpPHIE PEryIHpyIOT
9KOHOMHYECKHE MPOLECCH (YHKIIMOHU-
pOBaHHS PBIHOYHON SKOHOMHKH B KOM-
IUIEKCE, MMOTOMY YTO HU KOMMEpYecKue,
HU TOPTOBBbIE KOIEKCHI, HU TPaKJAHCKO-
MPaBOBasi KOHLEMIUS HE MOTYT IMOOMH-
HOYKE 3TO 00ECIIEUHTb.

Cnmcok WMCHo/IbL30BaHHOM JMTEpa-
TypbI:

1. O coGcTBeHHOCTH: 3aKOH YKpauH-
ckoit CCP or 07.02.1991 . Ne 697-XII.
Benomoctu Bepxosroro CoBera Ykpaus-
ckoii CCP. 1991. Ne 20. Cr. 249.

2. O6  ofpameHnH  HMyIIECTBa
Kommnapruu VYkpaunsl u KIICC B rocy-
JTAPCTBEHHYI0  COOCTBEHHOCTH:  3aKOH
Vipaunsl ot 20.12.1991 . Ne 2004 XII.
Benomoctu BepxoBroro CoBera Ykpaus-
ckoit CCP. 1991.

3. O6 orpaHu4eHUH MOHOIOIN3MA
U HEJONyIIEHHH HEeZoOpPOCOBECTHOI
KOHKYPEHLMH B IPEAIPHHUMATEIIb-
CKOH JiesITeNIbHOCTH: 3aKOH YKpauHbl OT
18.02.1992 1. Ne 2132-XII. BegomocTu

Bepxosnoit Pagbl Ykpaunsl. 1992. Ne 21.
Cr. 296.
4. O6 AHTUMOHOIIOIBEHOM

KOMH-
TeTe YKpawHbl: 3aKOH YKpauHBl OT
26.11.1993 . Ne 3659-XII. Bemnomoctn
Bepxosnoit Pagsr Ykpaunsr. 1993. Ne 50.
Cr. 472.

5. O BHEIIHEYKOHOMHUYECKON Jes-
TENBHOCTH:  3aKOH  YKpaumHBl  OT
16.04.1991 . Ne 959-XII. Bemomoctn
BepxoBHoit Panber Ykpaunsl. 1991. Ne 29.
Cr. 377.

6. O MeXIyHapOIHBIX JIOTOBOPAX
VYkpaunsl: 3akoH YkpauHbl. Bemomoctu
Bepxosnoii Paner Ykpaussl.

7. 3namenckuii I'JI. HoBoe xo3sii-
CTBEHHOE TMpaBo. [30paHHBIE TPYABL:
c6. mayud. TtpymoB. Kuen: HOpunrkom
Unrep, 2012. 488 c. C. 104. C. 275.

8. DxoHommueckas wucropus: Jlek-
mmm / H.A. Tumouxo, O.A. Ilyuxo,
JIM. PynomerkunH, A.A. Macnos.
Mocksa: ®unancel, 2000. 268 c.

9. Xo3siicTBEHHOE IpaBo:  y4ed-
nuk / B.K. Mamyros, I'JI. 3Hamenckui,
K.C. Xaxynun u np.; nox pen. B.K. Mamy-
toBa. Kwues: IOpunkom HWurep, 2002.
912 c.

10. O
Jexper Kabunera MuHHCTPOB YKpanHbl
«O pexuMe MHOCTPAaHHOTO HHBECTHPO-
BaHWs»: 3aKkoH YkpauHs! oT 02.02.1994 .
Ne 3915-XII.

11.0 pexuMe HWHOCTPAaHHOTO
WHBECTUPOBAHUS: 3aKOH VYKpauHBl OT
19.03.1996 1. Ne 93/96-BP.

12. O crpaxoBaHuM: 3aKOH YKpa-
unbl ot 07.03.1996 1. Ne 85/96-BP.
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AJIMUAHUCTPATUBHO-IPABOBOM CTATYC CYBBEKTOB
CTAHAAPTU3ALIMU B COEPE OBOPOHBI

Bausiepuii IOJJOMHUILIBIH,
CTapIINi HAy4YHBIH COTPYHHUK, COUCKATEIb
TocymapcTBeHHOrO Hay4YHO-HUCCIEI0BATENbCKOIO HHCTUTYTA
MpunncTepcTBa BHYTPEHHHX JI€)T YKPaHHBI

AHHOTAILIUSI

B cTarhe MPOBOAUTCS TEOPETHUESCKOE MCCICIOBAHNE CYIIHOCTH TAKOW CIENM(PUISCKOil KaTeropiur aAMHHUCTPATHBHOTO MPaBa,
KaK «aJIMHHHCTPATHBHO-NIPABOBOIl CTaTyc CyOBEKTOB CTaHAapTU3aLuu B cdepe 060poHs. V3yyaroTes: B3B! yYCHBIX-aIMUHH-
CTPaTHBUCTOB Ha 3Ty Kareroproo. Ha 0OCHOBaHHHU MPOBEACHHOTO aHAHM3a OTKPHITHIX HCTOYHHKOB BBIICIISOTCS €0 OCHOBHBIE CTPYK-
TYpHBIE JIEMEHTBI: CYOBEKT, CTaTyC, aIMUHICTPATHBHO-TIPABOBOM CTATYyC, T/le OOLIEHM3BECTHON Pa3HOBUAHOCTHIO IIPABOBOTO CTATyCa
SIBIISIETCSL aIMHHUCTPATUBHO-TIPABOBON CTATyC, KOTOPBIIl JaeT BO3MOXKHOCTD ONPEACIUTh POJIb U MECTO CYOBEKTa B rOCYIapCTBEHHO-
YIPaBICHYECKUX U APYTUX OOLICCTBEHHBIX OTHOLICHHSX, KOTOPBIC PETYIHPYOTCS HOPMaMH aIMHHICTPATHBHOTO TIPaBa rocyJapcTaa.
Ha ocHOBe HOPMaTHBHO-IIPABOBBIX aKTOB YKPAaWHbI ONPEAENAETCS aJMUHUCTPATHBHO-IIPABOBOI CTaTyC BceX CyObEKTOB CTaHIapTH-
3anuu B cepe 000pPOHBI.

KiioueBble c/10Ba: CyObeKT, IPaBOBOM CTATyC, aIMIHACTPAaTHBHO-IIPABOBOII CTaTyC, CTAHAapTU3ALHs B chepe 000POHEL, CyOBEKT
cTaHgapTu3anuu B chepe 000pOHEL.

ADMINISTRATIVE AND LEGAL STATUS OF THE SUBJECTS OF STANDARDIZATION
IN THE SPHERE OF DEFENSE

Valeriy PODOYNITSYN,
Senior Researcher, Applicant
of the State Research Institute
of the Ministry of Internal Affairs of Ukraine

SUMMARY

The article conducts a theoretical study of the essence of such a specific category of administrative law, as “the administrative
and legal status of the subjects of standardization in the field of defense”. The views of administrative scientists on this category are
being studied. Based on the analysis of open sources its main structural elements are distinguished: the subject, status, administrative
and legal status, where the well-known type of legal status is administrative and legal status, which makes it possible to determine the
role and place of the subject in government and other public relations, which are governed by the rules of administrative law of the
state. On the basis of the regulatory legal acts of Ukraine the administrative and legal status of all standardization entities in the field
of defense is determined.

Key words: subject, legal status, administrative and legal status, standardization in the field of defense, subject of standardization
in the field of defense.

IMocranoBka mpobiembl. Cranmap-
TH3aLUsl, B YaCTHOCTU CTaHIApTHU3ALUS
B cdepe 00OpOHBI, OXBATHIBAET UPE3BHI-
YaifHO IMUPOKYI0 ctepy OOIEeCTBEHHOI
JIeSITeIbHOCTH, BKIIOUYast HAyYHbIC, TEXHHU-
YeCKHe, XO35ICTBEHHbIC, FOPUANYECKHE
U BOCHHO-TEXHHYECKHE acrekTsl. Kak
ytBepxaaer H0.B. Benrep: «Ilo cBoeit
NPUPOJIE CTAHAPTU3ALNUS ABISETCS Cpel-
CTBOM IIPSIMOTO aIMUHUCTPATUBHOTO BO3-
JEUCTBUSL HAa CyOBEKTOB XO3SHCTBEHHOI
NEATeNbHOCTH, CO3MaéT  3aBHCHMOCTb
MOCJIEIHUX OT TOCYJapCTBEHHBIX Opra-
OCYLIECTBILIIOIINX KOHTPOJNb  3a
KaueCTBOM IPOAYKIMH, TOBApOB, YCIYT.
I'maBHOM 3amadell sBJIAETCS yCTAHOBIIC-
HHE ITOJI0XKEHM 1JIs BCeOOIero ¥ MHOTO-
KPaTHOTO MPUMEHEHHS C LEJbIO 3alllUThI
JKM3HH, 3/0POBbS M HMYLIECTBA YeJo-

HOB,

BEKa, OXpaHbl OKpYKarolleil cperpl, 6e3-
OMAacHOCTH U 000pPOHBI rocynapcTay [1].

AKTYyaJIbHOCTb TeMBbI HCCJIEI0BA-
HHMSl TIOATBEP)KIAETCS B COICPKAHUH
NPaBOBOH KOHCTPYKLHMH «aJIMHHHCTpa-
THBHO-TIPABOBOM  CTaryc  CyOBEKTOB
CTaHJAPTU3AINH B cepe 000POHBD), MBI
JIOJDKHBI BBISICHATH 3HAYEHHE €r0 COCTaB-
JISTFOTIUX.

Cocrosinue wucciaenoBanmsi. Hayd-
HBI aHauM3 MpoOieM B OIpeAeIeHUH
aJIMUHHUCTPaTHBHO-TIPABOBOIO  CTaTyca
BCeX CyOBEKTOB CTaHIAPTH3aLUK B cepe
00OpOHBI  OCYIIECTBISIETCSI  MHOTUMH
oreuecTBeHHbIMH  yuéHbiMu.  Cpenu
Hux crneayer HasBath C.C. Aunekceesa,
B.M. Bessenko, 10.I1. butsk, B.1O. Box-
koBa, B.M. T'apamyka, W.Il. Tonocuu-
yenka, H.M. Tpasuuka, /.M. Nocudo-

Buya, [.A. Kamoxnoro, JI.B. Kopams,
T.A. Komomoen, B.K. Komnmnakoga,
A.T. Komsrioka, T.H. Kpasuoay, O.B. Ky3b-
menko, M.A. Jlsicenko, [I.M. Jlykspsaia,
C.M. OpexoBa, A.M. Ocranenko,
K.b. TlounHoK, AIL Ps6uenko,
J1.B. CMepHHUIIBKOTO M MHOTHIX JIPYTHX.
Ieabro u 3anaveil cTATbU SBIIS-
eTCs WCCIIeIOBaHWEe DJIEMEHTOB CTaTyca
CyOBEKTOB aJIMHHUCTPATHBHO-IIPABOBOTO
MeXaHN3Ma CTaHJapTU3aIuu B chepe 000-
POHBI Ha OCHOBE OOBEKTHBHOTO aHAJIH3a.
H3i0:keHNe 0CHOBHOIO MaTepuaJia.
B 601b1110M TOJIKOBOM CJIOBape COBPEMEH-
HOTO YKPaMHCKOTO SI3bIKa MOJ pelaKkuueit
B.T. Bycen cioBo «craryc» umeeT cieny-
[oIlee OTPENICIICHNE: CTaTyC — MPaBOBOE
TIOJIOKCHHUE TPakJaH, TOCYNapPCTBEHHBIX
U OOIIECTBEHHBIX OPraHOB, MEXTyHa-
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ponHbIX opranuzauuii u T.A. [2]. B couu-
OJIOTMYECKOM JHLUKIONEANYECKOM CJIO-
Bape mox penakuueii [.B. Ocumosa
CJIOBO «CTaTyc» KBAIM(PHLIUPYETCS Kak:
cTaryc ¢ Jnar. (status —COCTOsHHME, MOJI0-
KeHHe) — abCTPaKTHBIA MHOTO3HAYHbIH
TEepMHUH, B O0LIEM CMBbICie 00O3Ha4YaeT
COBOKYITHOCTh ~ CTaOMJIBHBIX —3HA4YECHUI
rmapamMeTpoB o0BeKTa WM cyObekTa [3].
To ecTs B 00mIEM CMBICIIE TTOHSATHE «CTa-
TYC» MOXKHO OIPEAEIHTh, KaK ITOJIOXKe-
HHE WIH PaHT B JII0OOH cuCTeMe, a TaKKe
COBOKYITHOCTB IpaB, 00A3aHHOCTEH JHIa
WJIM OPTraHN3aluH.

Jnst mpaBoBOro OOOCHOBAHHUS B3au-
MOJICUCTBHSI CYOBEKTOB OOIIECTBEHHBIX
OTHOILEHUH MBI HCCIEAYyEeM MOHITHE
mpaBoBoil craryc. MHTepecHoe ompe-
JIeTICHAE TIOHSTHIO «IIPAaBOBOM cCTaTyc»
HaBOJAT aBTOpHI yueOHMKa « Teopwus rocy-
JapcTBa W mpaBa. AKaIeMUIECKUil Kype»
A.B. 3aitayk 1 HM. Onnmenko. Oun
OTMETHJIM TIPUPOLY, CTPYKTYPY M colep-
XaHHE IIPAaBOBOIO CTaryca Kak KIIo-
YEeBOr'0 IIOHATHS IOPUIMYECKOH HayKH,
KOTOpBIE BCeraa ObUTH IIPeIMETOM U3yye-
HUS KaK Y4€HBIMH, TaKk M NpPaKTHKaMH.
B ropuaunueckoit mureparype cymecTByeT
HECKOJIBKO MOJIXOI0B K ONpEIeICHHIO
COZIepIKaHMs KaTerOpHH «IIPaBOBOM CTa-
TyCc» U €ro CTpykrypsl. Hekoropsie yué-
HBIE CAMOCTOSITENBHBIMH  DJIEMEHTaMHU
IIPaBOBOTO CTaTyca JIUIA Ha3bIBAIOT IPaK-
o0IIyro MpaBOCIOCOOHOCTB,
rapaHTUH, 3aKOHHBIE WHTEPECH M IOpH-
IUYECKYI0 OTBETCTBEHHOCTb. Jlpyrue
Ha00OpOT, HEKOTOpBIE M3 YINOMSIHYTBIX
BBILIE 3JICMEHTOB XapaKTepPHU3yeT MM
Kak IpeAoChUIKY (IPaXKJaHCTBO, PaBo-
CIOCOOHOCTB), WJIM KaK BTOPOCTEICH-
HBIE DJIEMEHTHI cTaryca (ropuaudeckas
OTBETCTBEHHOCTb, 3aKOHHBIE MHTEPECHI),
WM KaK BBIXOASAIINE 3a NPeJessl IpaBo-
Boro craryca (rapantuu) [4]. B Hayu-
HBIX U3IAQHHUAX 10 IOPHCIPYAEHINN pac-
MPOCTPAaHEHO HEOJHO3HAYHOE MHEHHUE
K TIOJXOJaM IO OIPEAENICHUIO COozlepIKa-
HUS TOHATHS «IIPaBOBOH CTaTyc» U €ro
CTPYKTYpBI, IPUPOJBI U CYIIHOCTH. MBI
CUUTAEeM, 3TO BBI3BIBAET HEOOXOIUMOCTD
aHalM3a TaKMX NO3ULMUH Y4EHBIX, Hpen-
METOM HCCIICIOBAHUSI KOTOPBIX Ha Kare-
TOPHAJIBHOM U CTPYKTYPHOM YPOBHE OBLI
IIPaBOBOM cTaTyC.

A.B. Mansko u H.M. Mary3oB npu-
MEHSIOT CIEAYIOIMHA TOAX0H K dIle-
MEHTaM CTPYKTYpHI IIPaBOBOTO CTaTyca
H BKJIIOYAIOT TOJIBKO IPAaBOCYOBEKTHOCTH
cyOBeKTa OOIIECTBEHHBIX OTHOIICHHH,

JIAHCTBO,

MIPUHIMIBI  KOHCTHUTYLUOHHO-TIPABOBOIO
cTaryca, mpaBa M CBOOOIBI CyObekTa
U rapaHTUH UX Pealii3aliu, 0013aHHOCTH
U TapaHTUU HUX BBINOIHEHMS, MPaBOOT-
HotieHnus obiero tuna [5]. A.B. lanun-
IIMH, UCCIIeAYs! IPUBEAEHHYIO IIPABOBYIO
KaTETOpHI0, OTMETHII: MOKHO OIPEIEIUTh
MIPaBOBOM CTaTyc KaKk MHOTOACIEKTHYIO,
KOMIUICKCHYI0, yHUBEpPCAJIbHYIO Kare-
TOpUI0, HUMEIOUIyl0 4YETKyI0 CTaOMIIb-
HYI0O CTPYKTYpYy, YCTaHaBJIHMBAIOIIyIO
XapakTep M MPUHIMIBI B3aUMOJAEHCTBUS
CyObeKTOB OOIIECTBEHHBIX OTHOILICHUH
MeX1y co0oif, a Takke IyTEM oIperne-
JIeHUsl TPaB, OOS3aHHOCTEH M TapaHTHUit
UX pealu3aluy, OIpesieNsieT CyObeKTa
B cucTreMe mpaBooTHouenu [6]. Utak,
Y4UTHIBasE HPUBEIEHHBIE BBIINIE TEOpe-
TUYECKHE TOIOXKCHUS, JOJDKHBI KOHCTa-
THPOBATh, YTO OIPEICICHNE «IIPABOBOI
CTaTyc» — 3TO KOMIUIEKCHAsl IIpaBOBast
KaTeropus, ¢ MOMOIIBI0 KOTOPOil onperie-
JISIETCS TIPABOBOE TTOJIOKEHHE M 3aKOHHBIE
UHTEpechl CyObeKTa B 00IIECTBE U rocy-
napcrBe. OOIIEU3BECTHOW pa3HOBUAHO-
CTBIO NIPABOBOI'O CTaTyca SBISETCS aAMU-
HUCTPaTHUBHO-TIPABOBOM CTaTyC, KOTOPBII
aéT BO3MOXKHOCTb OIPEACIUTh POJb
U MECTO CyObeKTa B TOCYJapCTBEHHO-
YIPaBICHYECKUX U JPYTUX OOILECTBEH-
HBIX OTHOIICHHUSX, KOTOpBIE DEryaupy-
IOTCSI HOPMaMH  aJMHHHCTPaTHBHOTO
mpaBa. s W3ydeHHs MNOHATHSA «aaMU-
HUCTPATHBHO-IIPABOBOM CTaTyC» CHavaja
HEOOXOIMMO PacCMOTPETh €ro COCTaBIIs-
IOHIYI0  «aIMHHHUCTPATHBHO-ITPABOBOM».
OTy 4acTh yKa3aHHOTO HOHSTHS MBI pac-
CMOTPUM KaK MPOM3BOIHYIO OT MOHSATHS
«aIMMHHUCTPATHUBHOE IIPABO».

ITo yTBep:kaeHHIO KOJUIEKTUBA aBTO-
POB y4eOHOTO MOCOOHS «AIMHHUCTpPA-
TUBHOE mpaBo. O0mas 4acTby»: aJMUHU-
CTPaTUBHOE IIPABO IPEACTABIsAET co00it
onHy W3 (yHIaMEHTaIBHBIX OTpaciei
mpaBa ¥ TNPOQUINPYIOUINX IOpUINYE-
CKMX JHCIUIUIMH, KOTOpas Hu3ydaeT
oOniecTBeHHBIE OTHOIIEHUS B cdepe
roCylapCTBEHHOTO YTIPABIEHUS U OCY-
mecTBIAeT (QYHKUMU PEryIUpOBaHUS
9THX oTHomeHui. To ecTh 3TO OTpacib
MPaBOBOM CUCTEMBbl YKpaWHBI, KOTOPAst
MIPU3BaHa PEryJupoBaTh 0coOyI0 rpymiy
OOIIECTBEHHBIX OTHOLICHHH, IJaBHAs
0COOCHHOCTh ~ KOTOPBIX  3aKJIIOYaeTcs
B TOM, YTO OHU BO3HHKAIOT, H3MEHSIIOTCS
1 IIPEKPAIIAIOTCs B chepe rocyrapcTBeH-
HOTO ympasieHus [7]. YkpauHckuit yué-
Herid 3.P. Kucunpe BbICKa3pIBaeT BIIOJTHE

MOXOXYK MbIC/Ib: aJAMHUHUCTPATHUBHOC

[IPaBO — 3TO OTPACIIb 1PaBa, HOPMBI KOTO-
pOH perynupyroT OOLIeCTBEHHbIE OTHO-
IIEHUS YNPaBICHYECKOIO XapakTepa,
BO3HUKAIOIME B CBA3M C OpraHU3aLuei
U HEIOCPEACTBEHHBIM OCYILECTBICHUEM

UCIIOJIHUTENIBHON M paclopsAnTelIb-
HOW JeSTENbHOCTH OPTraHOB HCIIOJHH-
TEJNILHOM BJIACTH TOCYJapcTBa, a TaKkKe
B CBSI3M C OCYIICCTBJICHHEM JPYTUMH
TOCYIapCTBEHHBIMU OpraHaMH BHYTpH-
OpraHU3alMOHHON YIpaBICHUECKOM Jies-
TenbHOCTH [8].

Ipodeccop C.B. IletkoB B cBoeit
Hay4yHOH myOnukanuu «IIpeamer agMu-
HHCTPAaTHUBHOTO IIPaBa — KOHCTAHTA B IIPO-
necce TpaHcdopmaluu  OOLIECTBEHHO-
MOJIMTUYECKUX OTHOIICHUI» TMPUBOIUT
CllenyIolee OIpe/ieSieHHe: aJMUHHICTpa-
THUBHOE [IPABO — CHCTEMa IIPaBOBBIX HOPM,
KoTOopasi 00ECNeUnBaIOT JIEATEIBHOCTh
OpraHoB IyONWYHOW BIAacTH. AIMHHU-
CTpaTHBHOE IMPABO SIBISICTCS COCTABIISIO-
meit myOimaHoTo npasa. B cBoto ouepens
myOJIMYHOE TPaBO BMECTE C YacTHBIM
NPaBOM SBJISETCS COCTABIAIOIIECH oOIe-
CTBEHHOTO (Ipa’kKIaHCKOro, OOLIeCTBEH-
HOTO) mpaBa. «AAMUHHCTpalms (OT JaT.
administration, administratio — ymnpase-
HHE) — MHCTHUTYTHI, OCYIIECTBIISIOIINE
aJIMHUHUCTPAaTUBHBIC (YHKLUUH YyIIpaBlie-
HHUA B pasiuuHbIX cdepax oOLIeCTBEH-
HOM xku3HW». Mcxons u3 atoro ciemyer
«aJIMUHUCTPATHBHOE
MpaBO — JTO YIpaBICHYECKOE IIPaBo,
KOTOpPOE OTIIMYAETCSI OT APYTHX OTpaciiei
npaBa cneuuduKkoid mpexmera, MeTona
pEryaMpoBaHHS M CTPYKTYPHBIMH OCO-
OeHHOCTSIMU  (CHCTEMOIl  pa3MelIeHHs
HOpPMaTUBHOTO Marepuaiua)» [9].

PaccmarpuBas ~ agMUHUCTPATHBHO-
NPaBOBOH CTaTyC B KOHTEKCTE aJMHHU-
CTPaTHBHOTO NPaBa, JOJKHBI COITIACHTHCS
¢ BeBogoM A.A. Pépuxt, uyto ammu-
HUCTPaTUBHO-IIPAaBOBOM CTaTyC — 3TO
KOMIUIEKC TpaB M 00sS3aHHOCTEH, 3aKpe-
IUIEHHBIX HOPMaMU aJMHHHUCTPATHBHOIO
npaBa, a TaKKe rapaHTUH MpaB 1 00s13aH-
HocTei [10].

HccnenoBaB Tpynbl y4€HBIX-aAMHHU-
CTPaTOpOB MOXXHO KOHCTaTHPOBATh, YTO
MOHATHE  «aJAMHHUCTPATUBHO-IIPABOBOM
CTaTyc» NpPEACTaBIseT cOOOM KOMILIEKC
ompeneN€éHHbIX ~ CYyObEKTUBHBIX  IIpaB
1 00513aHHOCTE, KOTOPBIC 3aKPEIJICHBI 32
COOTBETCTBYIOIMM CYyOBEKTOM HOpMaMH
aJIMHHUCTPAaTUBHOTO MpaBa, MPU3HAKOM
KOTOPOTO SIBJISIETCS TIPHOOPETEHNE JTUIIOM
a/IMHHUCTPATUBHO-TIIPABOBOTO  CTaryca,
a TaKkKe HaJW4Yhe Yy HEro KOHKPETHBIX

OonpeacinTb, 4YTO



CyObeKTHBHBIX MpaB M 00f3aHHOCTEH
B OTHOIICHWUM aJMUHHUCTPATHBHBIX Ipa-

BooTHoumeHud. IlocremeHHo mpoBoOAsS
UCCIIEIOBAHUS ONpEETICHHUs «aJMHHU-
CTPaTHBHO-TIPaBOBOM CTaTyc CyObekTa
CTaHAapTU3aLUK B chepe 00OPOHBD», MBI
HE MOXXEM OCTaBHUTb 0€3 BHUMAHHS TaKOH
3HAYNTEIBHBIH TEPMUH, KaK «CyOBEeKT».
B xylaccu4eckoM aKkajeMH4eCKOM CMbICTIE
TEPMHUH «CYOBEKT» HMEeT JI0CTAaTOYHO
MHOTO OIpEJEIeHHH, Kacaroluxcs Bcex
(hopm 0OIIIECTBEHHBIX OTHOIICHHH.

JIuHrBUCTHYECKUI SHLMKIONEANYE-
ckuil cnoBapp mon pea. B.H. Spueoit
NpPEJCTaBIseT CleAylolee —OIpeele-
Hue: «B rpaMMaruyeckodl TpaIuIUH
TEPMUH «CYyOBEKT» OBLI HCIOIB30BaH
Ul 0003HAYCHHS YiCHA IPEIUIOKEHHUS,
COOTBETCTBYIOIIETO MpPEAMETa MBICIH
(cyxxnenust). B psge a3pIK0B, Hanmpumep,
CIIaBSHCKHX, ATOT TEPMHUH OBUI 3aMEHEH
KaJbKOW («Iomjiexamee» — pyc. S3BIK:
HOJUIEXAIEe), YTO MO3BOIMIIO M30exkKaTh
TEPMHUHOJIOTHYECKOTO CMEIICHUs JIOTH-
YEeCKMX M TIpaMMaTHYECKUX KaTeropui.
B 3anmagnoeBponeiickoil cuHTakcu4ecKoi
TEPMUHOJIOTHU OBUI COXPaHEH TEpMUH
noruku (cp. anr1. Subject, dpanm. Sujet,
uc. Sujeto, utai. soggetto)» [11].

TepMHUH «CYOBEKT» MOJYy4YHI JOCTa-
TOYHO HIMPOKOE MPUMEHEHHUE B IIPABOBOM
oOpaleHly, HO MCIIOJIb3yeTcs HE CaMo-
CTOSITENBHO, a B BU/IE IOPUANIECKON KOH-
CTPYKIIWH, HallpUMep, «CyOBEeKT IpaBay,
«CyOBEKT NMPaBOOTHOLIEHUN» U 1p. Yué-
HbIE-TIPAaBOBE/Ibl MOl CyOBEKTOM IIpaBa
MOHMMAIOT YYAaCTHUKOB IIPaBOOTHOILIIE-
HHUH, KOTOpble MMEIOT CyObEKTHBHbIE
Mpasa U Iopuauueckue oos3anHoctu [12].

MOXHO  OTMETHTh, 4YTO «CyOb-
eKT» — 3TO JIMIO, TPyMIa JHL, OpPraHu-
3anusi, yIpexICHHE, KOTOPhIE SBISIOTCS
HOCHTEIISIMU OTIPEACIEHHBIX MPaB U 00s-
3aHHOCTEH M KOTOPBIM IPEACTOUT aKTHB-
Hasg polb B ONpENeIEHHOM IIpoliecce,
akTe. B Hayke aIMIHHACTpaTHBHOTO IIpaBa
aJIMUHHCTPaTHBHO-TIPAaBOBOM cTaryc
cyObekTa onpezenseTcs no-pazHoMy.

Kak ormewaer A.H. My3bluyk,
CEeroHs TPYAHO HAWTH XOTA OBl O#HY
Hay4HYI0 paboTy 10 IpaBOBOH (FOpUIH-
4Yeckoil) TeMaTuke, KoTtopas Obuia pea-
nU30BaHa B (opMe JHCCepTalnK, MOHO-
rpadguy, HayYyHO-NPAKTUYECKOTO  WIIK
y4e0HOTO Moco0us, U B KOTOPO OBI KaTe-
TOpHs IPaBOBOTO CTaTyca HE UCIIOIb30Ba-
nack. Hanpumep, B yueOHHKaAX 1O agMu-
HUCTPAaTHBHOMY TIpaBy OJHOBPEMEHHO

HCIIOJB3YIOTCSI Takue€ TEPMUHBI, KakK

«IIPAaBOBOI CTATyC», «IPaBOBOE IOJIOXKE-
HHUE» WM «aJMHHUCTPAaTUBHO-IIPABOBON
craryc» [13].

ITockonbky Tema Hariei
HETOCPEACTBEHHO KAacaeTcsl CTaHIapTH-
3anud B 00J1aCTH OOOPOHBI CTPAHBI, MBI
JOJDKHBI TIPUBECTH TaKKe OIpE/IeICHUE
b.B. XyropHOTro, KOTOpPBIH, BBIACHSA
BOIPOC 00 aIMHHUCTPATHBHO-IIPABOBOM
cTaryce CyOBEKTOB, O0ECIIEUMBAIOIINX
000pOHOCIIOCOOHOCTH rocyaapcTaa,
BBIPA3HJI CJIEAYIOIIYI0 MBICIb: «AIMH-
HHCTPAaTHUBHO-IIPABOBON CTATYC CyObeK-
TOB, 00€CIEeYNBAIOIINX 000POHOCTIOCO0-
HOCTbh T'OCYIApCTBa, SBISETCA CIOXHOW
MPaBOBOI KOHCTPYKLHEH, BKIIOYAIOLICH
B cels: 1enb, 3aa4qu, QYHKIHH, KOM-
NEeTEHIMI0, OpraHW3allMOHHBIH  OJOK
3JIEMEHTOB, OTBETCTBEHHOCTb, KOTOpHIE
B CBOCH COBOKYNTHOCTH U OIPEACISIOT
ero» [14].

Uccnenyst Takyo crenu(UuecKyro
KaTeropuio, Kak aJIMHHUCTPATHBHO-
IPaBOBOH CTAaTyC CyOBEKTOB KOHTPOJIS
32 JIESATENbHOCTBIO DPa3Be/bIBATEIbHBIX
opraHoB YkpauHsl, B. A. UepHbill npu-
B&n cnepyromee onpenenenue: «Ilo
HalleMy MHEHHUIO, aJIMHHUCTPAaTHBHO-
NpPaBOBOW CTAaTyC CyOBEKTOB KOHTPOJIS
npeacTaBiasier  cobo  HOPMAaTHBHO
3aKperyIéHHble TpaBa U OOSM3aHHOCTH,
MOJTHOMOYHUSI U KOMIIETCHIIMIO COOTBET-
CTBYIOILIMX TOCYIAPCTBEHHBIX W 00IIe-
CTBEHHBIX OPraHOB U OpraHU3aluii B TOI
WIH WHOHW COLHAIbHO-9KOHOMHYECKON
WJIN TIOJIMTHYECKOH cdepe AesTeIbHOCTH
TOCYJapCTBEHHbIX OpraHOB, B HallleM
cllyyae 3TO Kacaercs cdepsl rocynap-
CTBEHHOT'0 M OOIIECTBEHHOI0 KOHTPOJIS
3a JeSATENbHOCTBIO DPa3Be/bIBATEIbHBIX
opranoB Ykpauss» [15].

Teneps MbI MOXEM HPEIOKHUTH
neGUHUIMIO  aJMUHHUCTPATHBHO-IIPABO-
BOTO CcTaryca cyObeKTa. YUHUTHIBasI HAJIU-
YKe pa3InYHbIX YTBEPXKICHHUH B HayuHOI
cpelie MO JJAHHOMY BOIIPOCY, TI0 HAIIeMy
MHEHHIO,  aJIMHHUCTPATHBHO-TIPABOBOM
cTaryc cy0beKTa — 3TO CJIOXKHas IpaBo-
Basi KOHCTPYKLUS, KOTOpast MPEeACTaBIsAeT
co00i  COBOKYHMHOCTb  3aKpEIUIEHHBIX
HOPMaMH  aJIMHHHCTPaTMBHOIO  IIpaBa
B COOTBETCTBYIOLINX HOPMAaTHBHO-IIPABO-
BBIX aKTax MpaB U 00s3aHHOCTEH CyOBheK-
TOB aJ]MUHUCTPATUBHOTO IPaBa.

[Ipononrupyss  Hame  uccienoBa-
HHE, HEOOXOAUMO PAaCcCCMOTPETh MOHSATHE
«AZIMHMHHUCTPaTUBHO-TIPABOBOH  CTaTyc
U KJIaccH(UKannio CyOBEKTOB CTaHIap-
TU3aLHHU B chepe 000POHBI» B KOMILIEKCE.

CTaTbHu
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B crarbe 8 3akona Ykpaunsl «O cras-
JapTU3aLUW» NPHBEAEH NepedeHb CyOb-
€KTOB CTaHJapTU3ALUH:

1) wueHTpanbHBIA OpraH HCIOJHHU-
TENLHOM BJAacTH, obecrednBaronuii Gop-
MHUPOBAHUE TOCYHIAPCTBEHHON IMOIUTUKI
B cdepe cTaHIapTH3AIUH;

2) TMEHTpalbHBIA OpPraH WCIOIHH-
TEJIFHOH BIIACTH, peau3yIomuii rocynap-
CTBEHHYIO TIOJINTHKY B chepe CTaHmapTH-
3aIum;

3) HalMOHAJILHBIA OpraH CTaHJAPTH-
3a1uy;

4) TeXHUYeCKHEe KOMHTETHI 10 CTaH-
JapTU3aLHH1;

5) npennpuaTus, yupesKIeHus U opra-
HU3ALMH, OCYLIECTBISIONINE CTaHIapTHU-
3ammmo [16].

Tenepb cnenyer NMeperTu K pacKpbl-
THIO aJMHHHCTPATHBHO-IIPAaBOBOTO CTa-
Tyca BceX CyOBEKTOB CTaHIApTH3alUuN
B COOTBETCTBHH C IEpeUHEM CyOBEKTOB
CTaHIAPTU3AINY, YKa3aHHBIX BBIIIE.

1) LeHTpanbpHBI OpraH WCIIOIHH-
TEeNIbHOU BilacTH, obecneunBaromuii Gpop-
MHPOBaHUE TOCYAAPCTBEHHON HOJIUTUKH
B cepe cTaHIapTH3ALUH;

2) lleHTpanbHbIi OpraH HUCHOJIHU-
TEJIBbHOH BIACTH, PeaU3yONIUil rocyaap-
CTBEHHYIO MOJIUTHKY B chepe CTaHIapTH-
3aIUH.

Ilo mo3ummsm iepeuns 1) u 2) ykazan-
HBI€ IIEHTPATbHBIE OPTaHbl NCTIOTHUTENb-
HOW BIIaCTH, KOTOpBIE COIJIACHO TEKCTY
3akoHa «O cTaHAApTH3AIUN» OJDKHEI
BBINOJIHATE pa3iIMyHbIe 3aJa4d B COOT-
BETCTBMM CO CBOMMH IIOJHOMOYHSMHU.
dakTryecky 00e 3TH GyHKIMU B COOTBET-
ctBul ¢ «l[lonoxenuem o MunuctepcTe
9KOHOMHYECKOTO Pa3BUTHS M TOPTOBIH
VYKpauHb), yTBEP)KAEHHBIM MTOCTAHOBIIE-
HueM Kabunera MuHHCTPOB YKpauHbI OT
20 aBrycra 2014 Ne 459 [17], BO3TOKEHBI
TOJIBKO HAa MMUHHCTEPCTBO 3KOHOMHYE-
CKOTO Pa3BHTHSI U TOPTOBIH YKpauHbI. To
€CTb, UMesI TAKOW aIMUHICTPaTHBHO-TIpa-
BOBOH craryc, MUHHCTEPCTBO IKOHOMH-
YEeCKOT0 Pa3BUTHUSA U TOPIOBIM YKPaWUHBI
ABJISETCS MOHOIIOJIBHBIM  PETYIISITOPOM
Kak B ()OPMHPOBAHHU TOCYJapCTBEHHOM
MIOJINTHKY, TaK ¥ e€ pean3aluu B chepe
«TpaKIaHCKOW» HAIIMOHAJIIBHOW cTaHAap-
TH3aLMM W HAlMOHAJIBHOM CTaHIapTH-
3anuu B cdepe 000poHbI cTpaHbl. Takoe
MOJIOKEHHE BEIleH, Ha Halll B3MIISLA, SIBIISI-
ercs mepexutkoM Coserckoro Corosa,
KOTOPBIM CyIIECTBOBAaJ B paMKaxX >KECT-
KOW IIEHTpaIN3aliy, U CErOIHs HEe COOT-
BETCTBYET COBPEMEHHOI IMOJUTHKE CTaH-
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naprusauuu B cdepe 0OOpOHBI CTpaH
EBponel 1 HATO, Kk KOTOpbIM CTpeMUTCs
MIPUCOEAUHUTBCS YKpauHa.

3) aJMUHHUCTPATUBHO-IPABOBOM
craryc HamuonansHoro oprana cras-
maptuzaimu  (manee — HOC) Taxoke
ompenensiercs 3akoHOM YkpauHbl «O
cTaHAapTh3anum». B HeM ykasaHo:
OyHKIMM HAIMOHAJIBFHOTO OpraHa CTaH-
JapTH3alliM BBHITOJTHAET TOCYIapCTBEH-
HOE TIPEANPHATHE, KOTOPOE HE MOISKUT
MIPUBATHU3AIMH, 00Pa30BaHHOE LICHTPAIIb-
HBIM OPraHOM HCIIOJHUTEJIbHON BIIACTH,
peanu3yIomyM roCyJapCTBEHHYIO MOJIH-
TUKY B cdepe craHmapruzaiuu. Kpome
atoro, craryc HOC Taxxe yrounén Pac-
mopsbkerreM — Kabunera  MuHuCTpOB
Vkpaunsl ot 26 Hos0ps 2014 Ne 1163-p,
B KOTOPOM MPHUBEAEHO CIEAYIOIIEE: «...
OTIpeJeNUTh, YTO TOCYJapCTBEHHOE TIpeI-
MPUATHE «YKPaWHCKHUI HAay4YHO-HUCCIEO0-
BaTeIbCKUH M Y4EOHBI HEeHTp mpobiiemM
CTaHJApTH3ALUH, CEPTUHUKAINHN U Kade-
cTBa» BbINONHET QyHKIMK HarnuoHans-
HOro oprana crasaaptruzauun» [17]. To
ecte HOC HaxonmuTcsi B mpsIMOM HOAYH-
HEHUM MUHA3KOHOMPA3BUTUS YKpauHbL,
YTO SBJSIETCS HENPUEMIIEMBIM, YYHTHI-
Basi €BPONEHCKYI0O MOJENb IOCTPOEHUS
CHCTEMBI CTaHAapTU3alHuu. XOTUM OTMe-
THUTH, YTO, [10 HAaIlleMy MHEHHIO, CTaHap-
TH3anus B cepe 000POHEI B CHITYy CBOETO
crenn(pUIecKoro MPUMEHEHHUS HECKOIBKO
OTIMYaeTCsT OT TPaXTAHCKOW cTaHzap-
TH3allMd U TpeOyeT CO3MaHusl B CTpaHe
oraensHoro  HamuwonampHOro  oprana
cTaHAapTu3anuu B cdepe 0OOPOHBI IO
obpasuam crpan 3amamga. Ho Bepuémcs
K IIEPEYHIO CyObEKTOB CTaH/apTU3ALIUH.

4) TexHUYeCKHe KOMHUTETHI CTaH/Iap-
tuzain  (manee — TK). Anmunmcrpa-
TUBHO-TIpaBoBoi ctaryc TK ompenenén
B cratse 15 3akona Yikpannsl «O crannap-
TH3anum» ciaexytomum oopazom: TK sis-
eTcst (GopMOH COTPYJHHYECTBA 3aHHTEpe-
COBaHHBIX IOPUANYECKUX U (U3HMUECKHX
JIUII C TIENTBI0 OPTaHM3alUH 1 BHITIOTHEHUS
paboT Mo MEeXIyHapOAHOH, pernoHajb-
HOW, HaIMOHAJIBHOW CTaHAAPTU3ALUN
B onpenenéHHbIX cepax AesATeNbHOCTH
U 1O 3aKpeIUIEHHBIM OOBEeKTaM CTaH/Aap-
Tu3auuu [16]. OCHOBHBIM HOPMAaTUBHBIM
JOKyMEHTOM, PENIaMEHTHPYIOIUM Jesi-
tenbHOCTh TK, siBiIsleTcs HaAIMOHAIbHBIN
cragmapt JCTY 1.14: 2015 «Hammo-
HalbHas craHgapTusamus. llporemypst
CO3JaHus, NESITENFHOCTH U TPEKPAICHUS
NeITEIbHOCTH TEXHUYECKUX KOMHTETOB
crangaptusanum [18].

5) npennpusATus, y4pexAeHus U opra-
HH3aL1H, OCYLIECTBIAIONINE CTaHIapTH-
3anuio (Janee — OpraHu3aiuu). AJMu-
HHCTPaTUBHO-IIPABOBOW  CTAaTyC  3THX
CyObEKTOB CTaHAAPTH3ALMU YCTAHOBIICH
3axoHOM YKpauHbl «O CTaHIAPTU3AIII)
U B HeM cka3zaHo: «[IpennpusTus, yupex-
JICHUsI W OpraHM3allid HMMEKT IPaBo
B COOTBETCTBYIOIIUX cdepax aesiTellb-
HOCTH U C YYETOM CBOMX XO3SIHCTBEHHBIX
U 1poeCCHOHANBHBIX MOTPEOHOCTEH
OPraHM30BBIBATh U BBINOJIHATH PabOTHI
10 cTaHAAapTU3alUu...» [16].

OTMeTnM, 4TO NepedeHb aIMUHICTPa-
TUBHO-IIPABOBBIX CTaTyCOB OpraHMU3alUit
CyObEKTOB CTaHAAPTH3AlMU, BBIITOIHS-
IOIIMX PaboThl MO BOEHHOW CTaHIapTH-
3aIlMu, KOTOpasi, B CBOK O4Yepenb, SBIS-
€TCs 4YacThlO CTaHAapTH3alMu B cdepe
000poHBI, HO cyry00 BEIOMCTBEHHOH,
ompezensiercst B coorBercTBun ¢ «Ilojo-
KEHHEM O CTaHAapTH3aluud B MUHHCTEp-
cTBe 000POHBI YKpauHb! U BoopyxEHHBIX
cuiax YkpauHs» [19].

BeiBonbl. llcxons W3 H3I0XKEHHOTO,
JIOJDKHBl ~ OTMETHTh, YTO aJMHHHUCTpa-
TUBHO-IIPABOBOH CTaTyc CyObEKTOB CTaH-
maprusanud B cdepe OOOpOHBI — 3TO
KOMIUIEKC MpaB U 00s3aHHOCTEH CyObek-
TOB CTaHIApTU3alMU B cdepe 0OOpOHHI,
KOTOpBIE OIIPEICNISIOTCS HAa HOPMAaTHBHO-
MIPAaBOBOM YPOBHE C LENBIO CO3IaHUS
YCIIOBHI ISl BBIMOJHEHUS YKa3aHHBIMHU
cyObexTamu (pyHKIMIT 1 33584 110 CTaHAap-
TH3aLHK B cepe 000pOHBI TOCyIapcTBa, a
TaKKe MX IOPHIMYCCKask OTBETCTBEHHOCTD,
CBS3aHHAs C YKa3aHHBIM KOMIUIEKCOM.
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OCOBEHHOCTH NPEJACTABUTEJLCTBA
B AIMAUHUCTPATUBHOM CVJIE
ANEJJIAIMOHHON NHCTAHIIANA

Caeriiana PABOBCKAS,
KaHIWJAT IOpUINYECKUX HayK, TOLECHT,
JOLEHT Kadeaphl HOTAPHATBHOTO M UCTIOTHUTEIHLHOTO IPOLIECca U aJBOKATYPhI
KueBckoro HalimoHalILHOTO yHUBEpCcUTETa MeHH Tapaca [1leBueHko

AHHOTALUSA

B crarbe ananusupyrorcs HoBelUTbl Kogekca aIMMHHCTPaTHBHOTO CYJOIPOU3BO/I-
CTBa YKpauHbI, Kacaroluecs PeACTaBUTENbCTBA JIML] B CyAeOHOM Hporecce.

C 15.12.2017 r. Berynun B cmnry Komekc aIMHHHCTPaTHBHOTO CYIOTIPOM3BOACTBA
VYkpauHbl B pefakiuu 3akoHa YkpauHbsl «O BHECEHUH M3MEHEHUH B XO035HCTBEHHBIN
MpoLEeCCyalbHbIA KoJleKC YKkpauHsl, [ paxaanckuil npoleccyalbHbld KOJEKC YKpauHbl,
Koznekc aAMHHHCTPAaTHBHOTO CyZONPON3BOACTBA YKPAWHBI U APYTHE 3aKOHOAATEIbHBIE
akTe» Ne 2147-VIII ot 03.10.2017 .

B HOBOM mnpoueccyanbHOM KOJEKCe pealM30BaHa IOJMTHKA rOCyAapcTBa 110 ycTa-
HOBJICHUIO MOHOTIONNY aJJBOKATypBbI Ha IIPEICTaBUTENILCTBO HHTEPECOB B cynax. OnHaKo
HE UCKJIFOUUTENBHO.

Ilenbto naHHOW CTaThH SABIAETCS aHAIM3 CAMOIPECTaBUTEIbCTBA B aJAMHHHUCTpA-
TUBHOM MPOLECCE W BBLIBICHHE ONPENeNEHHOW NMPOOIeMaTHKH INPH MPaKTHIEeCKON
peanu3anruy HOBOBBEICHUI.

Tak, Hanpumep, KAC YkpauHbl J0ITycKaeT caMOIpPEICTaBUTENLCTBO IOPHINYECKOIO
JIMIIA Yepe3 WICHOB UCTIONHUTENIBHOIO OpraHa, Onaroapst 4eMy 1aéT BO3MOXKHOCTb FOPUIH-
YECKHM JIMI[aM MaHHITYJIMPOBATh TAKOH BO3MOXKHOCTBIO B 00XOJl MOHOIIOJINH a/IBOKATYPBI.

TlockonbKy nelCTBYONIME HOBOBBEICHUSI OCHOBAaHbl B YKpauHe BIIEPBBIC, TO Yué-
HbIE U Cy/IbH TOJBKO HAYMHAIOT paboTy HaJ aHaIM30M IpobieM B 3Tol cepe. OnHako B
CBETE NMPUHIUIA JOCTYIA K IPAaBOCYAUIO TaHHAs TeMa SIBJISETCS KpaiHe akTyaJbHON U
TpeOyeT CKOpEHIIEro perieHus.

KiroueBble cjioBa: afBOKaT, IPEACTaBUTENBCTBO, CAMOIPEICTaBUTEIBCTBO, acec-
COp, FOpUANYECKas TTOMOLIb.

FEATURES OF REPRESENTATION
IN THE ADMINISTRATIVE COURT OF APPEAL

Svetlana RABOVSKAYA,

Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of Notarial
and Executive Process and Advocacy
of Taras Shevchenko National University of Kyiv

SUMMARY

The article analyzes the innovations of the Code of Administrative Procedure of
Ukraine concerning the representation of persons in the judicial process.

On December 15, 2017, the Administrative Procedure Code of Ukraine entered into
force as amended by the Law of Ukraine “On Amendments to the Economic Procedural
Code of Ukraine, the Civil Procedure Code of Ukraine, the Administrative Procedure
Code of Ukraine and other legislative acts” No. 2147-VIII dated 03.10.2017.

In the new Procedural Code, the state policy is implemented to establish the
monopoly of the legal profession on representation in courts. However, not exclusively.

The purpose of this article is to analyze self-representation in the administrative
process and identify certain issues in the practical implementation of innovations.

For example, the CAS of Ukraine permits the self-representation of a legal entity
through members of the executive body, thanks to which it enables legal entities to
manipulate such an opportunity to circumvent the monopoly of the legal profession.

Since the current innovations are based in Ukraine for the first time, scientists and
judges are just beginning to work on analyzing problems in this area. However, in the
light of the principle of access to justice, this topic is extremely relevant and requires a
speedy resolution.

Key words: lawyer, representation, self-representation, assessor, legal assistance.
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IocTranoBka npodiemsbl. JlelicTByIO0-
LIMM 3aKOHOJATeIbCTBOM BBEACHO INOHS-
THe TPO(eCcCHOHANBHON FOPUIUIECKOI
MIOMOILH, KOTOPYIO OyJeT pean30BbIBATh
HETOCYIapCTBEHHBIH WHCTHTYT a/IBOKa-
TYpBl, YTO W BBHI3BAJIO P HM3MEHEHUil
B IIPOLIECCYaTbHOM 3aKOHO/ATEIbCTBE.

Hecmotps Ha psn nporuBopedunit
B TaKOM HOBOBBEACHHHM M DPa3IHIHBIC
B3DISIABI  yY€HBIX, MpogeccCroHaNbHas
IOpHIMYECKas TOMOIIb B CyIeOHOM Ipo-
Lecce SBIAeTCs KOHCTAHTOH, 3aKperIéH-
HOI1 Ha ypoBHe KoHcTuTyu Ykpaussl, a
MIO3TOMY 3TOT BOIIPOC YK€ HE aKTyalleH.

OcHoBHas e IpobieMa 3aKII4aeTcs
B aJalTalliy 3TON HOBENJIBI B CyJeOHOM
mpolecce Kak Cpefibl, CO3AaHHOW rocy-
JApCTBOM [UIi BO3MOXHOCTH KakJJOTO
3alIUTUTH CBOU NIPaBa.

B3aMeH TOHATHIO  «CIICIMATHCT
(B obmactu mpaBa, agm.) MPHUILIO HOHS-
THE «TIpodeccnoHaIbHas» (FOpUITIecKast
TTOMOIIIb, A6M. ).

IMosTomy ywactue B cyneGHOM IIpo-
necce cTajno npodeccuei, a NpeacTaBu-
TeJb — MPO(eCCHOHaIOM CBOETO JieIa.

ITo xpaiineil Mepe Takyro yTomuue-
CKYIO ITIEPCIIEKTHBY 3aJIOKHJI 3aKOHOJA-
TENb B PsAfl 3aKOHOB, @ OCTaJIbHOE — JICNIO
TEX CaMbIX NPO(EeCCHOHATIOB.

B T0 e Bpems 10 1e1aM He3HAIUTEIThb-
HOM CIO)KHOCTH W B JIPYTHX CIyYasx, a
TaKKe B MOPSIKE CaMOIPEICTABUTEIIECTBA
M 3aKOHHOTO TIPEJICTaBUTENLCTBA, Mpodec-
CHOHAJIM3M SIBISIETCSl JIMITHEH COCTaBJIs-
OIEH NpH OTHPABJICHUU IPABOCYIHS, I10
MHEHHIO TOTO K€ 3aKOHOIATENIEHOTO OpraHa.

BbI3BaH Takoil AMCCOHAHC HU3KHUM
YPOBHEM MaTepuajbHOro oOecreyeHus
YKpauHIIEB WJIM BBICOKMM JOBEpPHEM
K mnpodeccruoHanu3My OOHOBIEHHOTO
cyneiickoro Kopiyca HaM HEe U3BECTHO.

OpHako 4Ype3MepHOe >KellaHue IOpH-
OUYECKNX W (U3MYECKHUX JIMIl CIKO-
HOMHUTH Ha YCIyraXx aJBOKaTOB YKe
BBI3BIBACT NPOOJIEMBI B IpoIiecce Mpen-
CTaBHUTEIIHCTBA.

[IpoaHanu3upoBaB Npexie BCEro
CyneOHyI0 IPAKTHKY, 3TOH CTaThEH XOTUM
NIPUBJIEYb BHUMAaHUE KaK 3aKOHOJATeNs,
TaK ¥ NOTEHLIUAJIbHBIX UCTIIOB B aJMUHHU-
CTpPaTHBHBIX CIOpax K MEPBBIM JOCTHKE-
HUSIM CyIeOHOM CHCTEMBI B OIIpE/Ie/ICHUH
BBILICYKa3aHHbIX MPo0IeM, MonpoOoBaTh
npenocTepedb (GpU3NUECKUX U HOpUAnYe-
CKHX JIMII OT TPOILECCYabHBIX OIMMOOK
TIPH OCYIIECTBICHNH IIPEICTABUTEIHCTBA.

AKTYyaJIbHOCTh TeMBbI HCCJIEI0Ba-
HUSI OTIpENeNIsIeTCsS BOBIICUCHHEM TOCY-

JTapCTBa B HOBBII BUTOK Pa3BUTHS Cyne0-
HOM cucteMbl B YkpauHe. B dactHOCTH,
9TO KAcaeTcs MOHOIIOJIU3alMK aJBOKa-
Typbl B CyAeOHOM Mpolriecce U BHECCHUs!
B CBSI3M C 3TUM I[EJIOTO Psijia HOBILIECTB
B TMpolecCyaJbHOE 3aKOHONATEIbCTBO,
MIPUMEHEHUE KOTOPBIX TPeOyeT JIUTEINb-
HBIX TMPAKTHYECKUX HApabOTOK W HYXJIa-
€TCs B HEOTIIOKHOM HayYHOM aHaJIH3e.

CocTosiHue HccJae0BaHus. YKa3aH-
Has IpoOJyieMa YKpauHCKUMH YYEHBIMU He
HCCIICI0BAJIACK.

eanlo U 3aga4eil cTaTbM SBISICTCS
PacKpbITHE MPOOIEMBI 3I0YNOTPEOICHUs
IOPUIMYSCKUMH JIMLAMH IPaBOM CaMo-
MPEACTAaBUTENILCTBA.

H3n0:xeHne OCHOBHOIO MaTrepHaja.
KoHCTHTYIIMOHHBIME HOpMaMH, B YacT-
HoctH cTathaMu 59, 1312 Konctutynum
VkpauHsl, B ToCy1apcTBe (JaKTHUECKH BBE-
JIeHa MOHOTIOJIVSI aJJBOKATypHI IMTyTEM yKa-
3aHMS, YTO KXIBIA MMEeT MpaBo Ha Ipo-
(ecCHOHATBHYIO IOPHIMYECKYIO TTOMOIIb.
B ciyuasix, mpemycMOTpEeHHBIX 3aKOHOM,
9Ta IIOMOIIb NPEJOCTABISIETCS OECIUIaTHO.
Kaxzprii cB0O0OCH B BBIOOpE 3aLIUTHUKA
cBoux mpaB. J{is okazaHusi npodeccuo-
HAJIBHOU IOPHINYECKON momomu B YKpa-
WHE JIeUCTBYET aBoKarypa. Tolbko aaBo-
KaT OCYIIECTBISICT MPEICTABUTEIHLCTBO
JIPYTOTO JIMIIA B CYJE, a TAKKE 3alIUTy OT
yronoBHOTO 0OBHHEHHS [1].

EctecTBeHHO, 3T2 HOpMa HE OTMEHSIET
BO3MOKHOCTH JIFOOOMY JIMITY 3aIIHINaTh
cebst CaMOCTOSITEIBHO B aIMUHUACTPATHB-
HOM TIpo1iecce.

B coorBerctBum ¢ 4. 1 cr. 92 TK
VYKpauHbl I0pUANYECKOe JIUIO Mpuodpe-
TaeT TPaKAaHCKKE TpaBa U 00SI3aHHOCTH
U OCYIICCTBIISICT UX Yepe3 CBOM OPraHbl,
NIEHCTBYIOIINE B COOTBETCTBHUU C YUPEIH-
TETHHBIMHU TOKYMEHTAMHU U 3aKOHOM.

CormacHO 4. 2 yKa3aHHOW HOPMBI
B CIy4yasX, yCTAHOBIICHHBIX 3aKOHOM,
IOPUIMYECKOE JIMIIO MOXET TpHOOpe-
TaTh TPaKAAHCKHE TIpaBa M 00S3aHHOCTH
W OCYHIECTBISITH MX dYepe3 CBOMX ydacT-
HUKOB [3].

Vka3zaHHbIE  HOPMBI  OIPEACISIOT
HWHCTUTYT CaMOIPEICTaBUTEIbCTBA IOPH-
JIUYECKOTO JIMLA M KOPPECTIOHIUPYIOTCS
co cT. 55 KAC Ykpaussbl, 4acTbl0 TpeThei
KOTOPO#l OMpeNeNieHo, YTO FOPHINIECKOe
JIUI0, CyOBEKT BIACTHBIX IOJTHOMOYHIA,
KOTOPBIA HE SBISETCS OPUIUIECKIM
JIUIIOM, Y9acTBYeT B JIE€Ni€ Yepe3 CBOETO
PYKOBOIWTEIISI WJIHM YJICHA HCIOJHUTENb-
HOTO OpraHa, YHOJHOMOYEHHOTO Mei-
CTBOBaTh OT ¢¢ (ero) MMEHH B COOTBET-

CTBHH C 3aKOHOM, YCTaBOM, MOJIOKCHUEM
(caMomnpenCcTaBUTEIbCTBO FOPUINIECKOTO
nuia) aubo depes npeactaButens [2].

Ecnu nonoxxeHue B OTHOILICHUH MIPEJi-
CTaBHUTENILCTBA IOPUAUIESCKOTO JIUIA €ro
PYKOBOIMTENIEM HE TIOUIEKHUT IIPOU3-
BOJIBHOMY TOJIKOBAHHIO, TO CTaTyC WiIEHa
HCTIOTHUTEIFHOTO OpraHa M €ro IOJHO-
MOuHst TpeOyIOT UCCIE0OBAHHS.

PaccMoTpuM aHHEIA BOIIPOC HA MPH-
Mepe HCIIOTHATEIHHOTO OpraHa o0IiecTBa
C OrpaHUYEHHOI OTBETCTBEHHOCTEIO.

B cootBercTBUM ¢ yacTsamu 1, 2 ct. 39
3akoHa VYkpamHel «O0  oOmecTBax
C OrpaHUYEHHOH U JIOMOJHUTEIBHOU
oTBeTCTBEHHOCTRIO» oT 06.02.2018 1.
Ne 2275-VIII, xoTopbIil BCTynUI B CHITY
¢ 17.06.2018 ., NCHIONHUTENBHBINA OpPraH
o0mecTBa OCYIIECTBISET YIpPaBICHUE
TEKyIIeH IeATeNbHOCThIO 001mecTBa [6].

K kxommereHIMHM HWCHONHUTEIEHOTO
opraHa oOIIecTBa OTHOCHUTCS pELICHHUE
BCEX BOIPOCOB, CBSI3aHHBIX C YIpaBIle-
HUEM TeKyllel IesiTeNbHOCThIO O0Iie-
CTBa, 32 HCKIIOUYCHHEM  BOIPOCOB,
OTHOCSIIIMXCSL K HWCKIIIOUUTEIBHOW KOM-
MEeTEeHIMU 00IIero cCoOpaHusl y4aCTHHKOB
U HaONIONaTeIbHOTO CcoBeTa OoO0IIecTBa
(B cay4ae obpaszoBanus) [6].

CormacHo 4. 8 ct. 39 3akoHa pemre-
HHUE KOJUIETHAJIBHOTO HCIIOJIHHUTEIHHOTO
opraHa TPHHUMAIOTCS OOJBITHHCTBOM
TOJIOCOB BCEX €T0 WICHOB [6].

B coorBercTBHM ¢ yacTaMu 5, 6 3ToM
)K€ CTaTbU yCTaBOM MOJKET OBITh yCTAaHOB-
JICHO, YTO UCTIOJHHUTENBHBIN opraH olrie-
CTBa SIBIISIETCSl KOJUICTHANIBHBIM, M OIpe-
NenéH ero KOJIMYECTBEHHBIH COCTaB.
HazpiBaetrcs  kosternaabHbIN
HUTENBHBIA OpPraH «AUPEKIHel», a ero
mpejceaaTesb — «TeHePaIbHBIM TUPEKTO-
pOM», €CIIH yCTaBOM HE NPEIyCMOTPEHBI
JIpyTHE Ha3BaHUSL.

N30paHne YIEHOB KOJUIETHATHLHOTO
HCTIOTHUTEIFHOTO OpraHa M ero mpejce-
Jatessi OCYMIECTBISIETCSl TOJIOCOBAHHUEM
M0 KaXXIOMy KaHIWIATy OTIEIBHO, €CIIH
YCTaBOM HE IIPeIyCMOTPEeHO H30paHue
YJICHOB HMCIHOJHUTEIBHOTO OpraHa M ero
MpeceaaTesIst 0 CIUCKY, KyMYJISTUBHBIM
TOJI0COBAaHUEM WJIM B MHOM TOpsAIKe [6].

Kazanoch Obl, Ha MepPBbIA B3I, YTO
B JTOM BOIPOCE MPOOJIEMAaTHKa OTCYT-
CTBYET.

Ho yuwactme ropuIuMYecKux JIHIT
B aIMHHHUCTPATHBHOM IIPOIIECCE C TPHMe-
HEHHEM ITOJIOKEHUH OTHOCHUTEINIFHO TIpeI-
CTaBHUTEJILCTBA WIEHA HCIIOJHHUTEIHLHOTO
opraHa B pa3pe3e MOHOIIOJIHH aJBOKa-

HCII0JI-



TYpbl KOE-Iieé Ha4yaJio Ipuodperarb Mpu-
3HAKH 3710yNOTPEOICHUS.

Tax, BepxoBHblit Cyn B MoCTaHOBIIE-
Huu ot 13.03.2018 1. BBIpa3uiI Mo3uuIo,
YTO IOPUIUYECKOE JIUIIO HE MOXET OBITH
JHUIIEHO MpaBa Ha HEMOCPEICTBEHHOE
MIPEACTaBUTEIECTBO CBOMX HHTEPECOB
U IIpaBa CBOOOIHOTO BEIOOpaA 3aIUTHUKA,
9TO COOTBETCTBYyeT pemeHnio KoncTu-
TyuonHoro Cyna Ykpaussl ot 16 Hos-
opst 2000 roma Ne 13-pn/2000 mo nemy
Ne 1-17/2000 u monoxeHHsIM JEHCTBYIO-
KX TPOLECCYyalbHbIX KOAEKCOB (z1ero
Ne 910/23346/16).

Bwmecte ¢ Tem B myHkre 6 Pemenus
Koncrutynmonnoro Cyna VYkpauHbl OT
8 ampenst 1999 roga Ne 3-pn/99 no neny
0 KOHCTUTYI[HOHHOM IIPEICTaBICHUH
Beiciiero apOUTpaXKHOTO Cyaa YKpauHbI
n I'eHepanbHOR IPOKypaTypbl YKpawHBL
OTHOCHUTEIBHO OQHIHAIBHOTO TOJIKOBA-
HUSI TIOJIOKEHNH CTaThu 2 ApOUTPayKHOTO
MPOLECCYaIbHOTO  KOJeKca  YKPauHbI
OTMEYaeTcsl, YTO 10 MPaBOBOM NpPUPOIE
NPEJICTaBUTENIbCTBO B CyAe SBIsETCA
MPaBOOTHOIEHHUSAMH, B KOTOPBIX OJIHO
Mo (IpeacTaBUTENb) HAa OCHOBAaHUH
OIpe/ieNIEHHBIX MOJHOMOYMH BBICTYIAeT
OT UMEHM JpYroro Jiuna (IoBepHUTeNs)
U BBINOJIHSET MPOLIECCYalIbHbIE ACHCTBHS
B CyIe B €ro HHTepecax, HpuoOperas
(M3MeHssl, TpeKparas) I Hero Ipasa
U 00513aHHOCTH.

COOTBETCTBEHHO, JHMIIA, MPEICTaBII-
IOIHE IOPUIMYECKOe JIMIO 10 JI0BEPEH-
HOCTH U BBITIOJIHAIOIIHUE [TPOLIECCyaIbHbIE
JIEUCTBUSL HA OCHOBAHHM IIPENOCTaBIICH-
HBIX MM IO JIOBEPEHHOCTH IHOJHOMOYHIA,
BBICTYNAIOT OT MMEHH 3TOr0 JIMLA Kak
JIOBEpHUTENSl, a HE B MOPSAKE CaMoIpel-
CTaBUTENBCTBA [9].

Ilo Tako¥ mNO3ULMM IPEACTABIATH
HHTEpEChl MO JOBEPEHHOCTH pPabOTHHK
IOPHIMYECKOTO JINIIA HE MOXKET.

Takum o00pa3oM, MOXKeM crenaTb
BBIBOJ, YTO COIIACHO JIEHCTBYIOLIEMY
3aKOHOAATENECTBY WICHBI NCTIONHUTEIb-
HOW JMpeKunu (HEe3aBUCHMO OT TOTO
SBISIIOTCS JIM OHU paboTHHKaMH oOIe-
CTBa) MOTYT OCYIIECTBIATH NpPEICTaBH-
TEJILCTBO IOPUIMYECKOrO JIMLA TOJBKO
B Clly4ae, €CI yCTaBOM IIPEAyCMOTPEHO
CO3JJaHUE  KOJUICTHAJILHOTO  MCIOJIHU-
TEIBHOTO OpraHa, KOTOPBIH YIIOJIHO-
MOYHMBAET €r0 WICHOB JAEHCTBOBAaTH OT
MMEHH IOpPHINYEcKoro jnma 0e3 moBe-
PEHHOCTH, U COOTBETCTBYIOLIEE UJIEH-
CTBO TOJTBEP)KACHO PELIEHHEM OOILEero
coOpaHus obIecTBa.

Ha npaxruke cranu BcTpedarbes City-
Yau, KOrJa B ycTaBe OOILIEecTBa yKa3aHo,
YTO 4YJEHAaMH HCIIOJHUTEILHOIO OpraHa
o01ecTBa SBISAETCS TeHEePAIbHbIA TUPEK-
TOp M, HAIpUMEP, aceccopsl [9].

JledaTenpHOCTh HAa MOCTY aceccopa He
CBSI3aHA C BBHINOJHEHUEM OpTaHHU3aLH-
OHHO-PACTIOPSANTENBHBIX WM aIMHHU-
CTPaTUBHO-XO3SHCTBEHHBIX (yHKINIA.

Pemenne nupexknueil NpUHUMAKOTCS
MPOCTHIM OOJIBIIMHCTBOM TOJIOCOB, TIPH
TOJIOCOBAHMH TOJI0CA aCECCOPOB HE Y4H-
TBIBAIOTCS.

INponeccyansHble TIpaBa aceccopa Kak
JIMIIA, Yepe3 KOTOPOoe 00IIECTBO IPHHUMAJIO,
NpUHUAMAeT WM OyleT NpUHUMATh yda-
CTHE B CyIeOHBIX JIeNax, MCUYEpIIbIBAIOLIE
OTIPE/ICIICHBl TIOJIOKEHUSIMU — cTareit 42,
46  X034HCTBEHHOTO  MpPOLECCYaJIbHOIO
KozieKca YKpauHel, crareit 43, 49 [paxnan-
CKOT'0 NIPOLIECCYATBHOIO KOJEKCa YKpauHBI
u crareii 44, 47 Konekca aMUHUACTPATHB-
HOTO CyAOIIPOU3BOJCTBA YKPAUHBL, U MOTYT
OBITh pean30BaHbl IIPU HAIMYUM U B TIpe-
Jief1ax MOTHOMOYNI, yKa3aHHBIX B JEHCTBY-
IOLICH NOINMCAaHHON I'eHEPaIbHbIM JUPEK-
TOpPOM 0O01IEeCTBa JOBEPEHHOCTH Ha IIPaBoO
NPEICTaBICHUsT MHTEpecoB OOIecTBa Ha
COBEpPIIECHNE IPOLECCYATbHBIX ACHCTBUIA
OT UMEHHU O0IIeCTBa B CYACOHBIX OpraHax,
B COOTBETCTBUM C IIPEJOCTABICHHBIMH
MHCTPYKIMSIME  (TUPEKTUBAMH, JIOBEpPEH-
HOCTAMH). JIOBEpEHHOCTh OT HMEHH 00111e-
CTBA BbIIAETCS 32 MOAMUCHIO TEHEPATLHOTO
JTUPEKTOpa M YAOCTOBEPSETCS IEYaThIO
(pm HaTTMYUN).

Taknum 06pa3oM, OTCYTCTBHE B yCTaBe
OTIpEIIeTICHNs] TIOJTHOMOYHH  aceccopoB
(orat. Assessor — 3acenmarens) IEHCTBO-
BaTh B WHTEpecax HOPHIMYECKOTO JINIa
0e3 0BEpPEeHHOCTH He AaéT MpaBa TaKHUM
YIe€HaM HCIOJHUTENBHOTO OpraHa ocy-
HIECTBIISATh MPOLIECCYaIbHOE MPECTaBU-
TENbCTBO B CyJax.

3aT0 MOXKHO CIIPOrHO3HPOBAaTh OTBET-
HYIO PEaKIHIO IOPUIHUYECKUX JIHI[ U Ha
TaKylo CyneOHYIO IMpPAKTUKY B IOHUCKAX
OrO/KeTHOTO  BapuaHTa  obecredeHHs
YYacTHs FOPHIMYECKOTO JINIA B CyIe0HOM
mpouecce.

Hampumep, ropuauueckoe  auno
MOXXET OIPEACIHTh B yUPEAUTEIHHOM
JIOKyMEHTE IIPaBO WICHOB HCIIONHHUTENb-
HOTO OpraHa OCYIUECTBISATH NPENCTaBU-
TENBCTBO O€3 JOBEPEHHOCTH.

Ho rtorma BosHukaer Bompoc o cTa-
TyCe aceccopoB.

Koncrurymuonnsiit  Cyn  YkpauHsl
B Perennu or 12 smBapst 2010 Ne 1-pr/2010
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IO JIeJTy O KOHCTUTYLIMOHHOM OOpalieHnH

ofliecTBa ¢ OrpaHUYEHHOH OTBETCTBEH-
HOCTBIO «MexIyHapoaHblii (HUHAHCOBO-
MPaBOBOI KOHCANTHHI» 00 OQHIHATb-
HOM TonKoBaHMH 4. 3 cT. 99 I'K Vkpannst
PazbsCHWII, YTO pealIH3allusl YYaCTHUKAMH
o0lIecTBa KOPIOPaTHBHBIX paB Ha y4a-
CTHE B €T0 YNPABICHHH IyTEM TPHUHSITHS
KOMITCTEHTHBIM OpPTraHOM pelIeHui 00
n30paHnn  (Ha3Ha4YeHWH), YCTPaHECHHH,
OTCTpaHEHHH, OT3bIBE UJICHOB HCIIOJIHU-
TEJIBHOTO OpPraHa 3Toro 00beJUHEHN Kaca-
€TCsl TAKOKe HAJIENICHHs WM JIMIICHUS HX
TIOJTHOMOYHI1 Ha yTIpaBJIeHHEe 00LIECTBOM.

B cBMmu ¢ 3TUM «yCTpaHEHHsD»
B cooTBeTCTBUH C 4. 3 cT. 99 'K saBnstercs
JNEHCTBUEM  YIOJHOMOYEHHOTO OpraHa
o0lecTBa, HampaBiICHHBIM Ha Ipel-
YOPEeKACHHE OCYIISCTBICHUS UWICHOM
€r0 UCTIOJHUTENIFHOTO OpPraHa B Ipesenax
KOPIIOPAaTHBHBIX OTHOIIEHHH C oOre-
CTBOM IIOJIHOMOYHH B cpepe ynpaBieHde-
CKOU JIeATebHOCTH [7].

IonpIToXMBas CKa3aHHOE, MPUXOAUM
K BBIBOIY, YTO Y4YacTHE IOPHIUYECKOTO
JIMIIA B JieJIe Yepes JIUL0, KOTOPOE SIBISAETCS
4JICHOM HCIIOJIHUTEJILHOTO OpraHa, OAHAKO
0e3 mpaBa rojioca M BBIIOJIHEHUS] OpraHu-
3aIIMOHHO-PACTIOPSANTENBHBIX  (DYHKIHH,
TO ecTh 0e3 MpaBa Ha yJacTHE B yIpaBie-
HUM TEKyIIeH NesTeIbHOCTRIO OOIIecTBa,
HEBO3MOJKHO, TTOCKOJIbKY TaKO€ OIpesee-
HHeE IIOJIHOMOYHH aceccopa B yCTaBe COOT-
BETCTBYET KPHTEPHIO «yCTPaHEHHUS.

JpyruM BapHaHTOM peaJbHOW 3KO-
HOMHMHU CpEICTB FOPUAMYECKOTO JIHIA
U TEMOH A Pa3MbIIUICHUH SBISETCS
TPYIOYCTPOICTBO IOPHCTOB CO CBHUJE-
TENBCTBAMH O TIPaBe HA 3aHATHE aJ[BOKAT-
CKOM JeATENBbHOCTBIO.

Ho B pmannHom cmywae Coser anBo-
KaToB YKkpauHsl pemenueMm Ne 54 ot
07.04.2017 r. yTBepaMa pa3bsICHEHHS IO
HEKOTOPBIM BOIIPOCaM MPEACTaBUTENb-
CTBA aIBOKAaTOM IOPUANYECKOTO JIHIIA.

B oTHX pa3bsCHEHHUAX CO CCHUIKOI Ha
roJokeHHsT 3akoHa YkpauHbl «O0 angBo-
KaType U aJJBOKaTCKOM JeSITeIbHOCTH» OT
05.07.2012 . Ne 5076-VI (nanee — 3akon
Ne 5076) ykazaHO, 4TO aJBOKAT BIpaBe
COBMEILATh AJBOKATCKYIO AESATENbHOCTh
C TPYIOBBIMH OTHOLICHUSIMH, KpOMeE
onpeneaEHHbIX UCKITIOYCHUH.

OnHako MpPEeACTaBUTEILCTBO MHTEPE-
COB IOPHIMYECKOTO JIMIA OCYIIECTBIIS-
€Tcsl Ha OCHOBaHHUH JIOTOBOPA O TIPaBOBOM
TIOMOIIA W HE CYUTAETCS BBHIIOJIHCHHEM
pabOTHHKOM O00S3aHHOCTEH, IpexycMo-
TPEHHBIX TPYOBBIM JOTOBOPOM [8].
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MbI HOJHOCTBIO COIVIACHBI C TaKUM
BBIBOZIOM, IIOCKOJIBKY B COOTBETCTBHH
cu4. 1 ct. 13 3akona Ne 5076 agBoxkar, ocy-
LICCTBIIAIOIIMA  aJBOKATCKYIO JIesTellb-
HOCTb MH/AMBHYaJIbHO, SBISIETCS CaM03a-
HATBHIM JHLIOM [4].

B mpoTMBHOM cilydae CTaThIMH
14 u 15 3akona Ne 5076 mpemxycMoTpeHO
MPaBO aJIBOKATOB CO3/1aBaTh aIBOKaTCKUE
6ropo n o0bennHeHNs [4].

CyOBeKToM  IpPaBOBOH  ITOMOIIH
COIVIACHO YKa3aHHOMY 3aKOHY B JIOTOBOpE
0 e€ mpeznocraBieHHH OyJeT BBICTYIATh
aJIBOKAT, aJIBOKaTCKoe OI0po, a/JBOKATCKOE
oObenuHeHKE [4].

DTOT HepeyueHb SABISETCS NCYEPIIbIBA-
IOIINM.

B TO Xe Bpems APYroro OCHOBaHHS
JUISL OCYLIECTBJICHHS aJBOKATCKOH jes-
TEJIFHOCTH, KpPOME JOToBOpa O Mpemo-
CTaBICHWN MPAaBOBOM IIOMOIIM, 3aKoH
Ne 5076 ne onpenenser.

IIpn Takux oOcCTOSATENHCTBAX, AaXKe
€CIIM B LITaTe FOPUIMYECKOro Jnna Oyaer
HaXOJMThCsl PAaOOTHHK, MMEIOLINI cBUJIE-
TEJILCTBO O MpaBe Ha 3aHATHE a/IBOKaT-
CKOH JIesITeNIbHOCTBIO, OIJIaTa €ro YCIyr
KaKk aJBokara OyleT OCYyLIeCTBIATHCS
JIOTIOJTHUTENBHO.

BoiBoabl. [IpoGnemsr camornpencra-
BUTENBCTBA B CylaX aIMHUHUCTPATHBHOM
IOPUCIVKINHN 3aKJIIOYaloTCsd B HeKade-
CTBEHHOCTH 3aKOHa KacaTelbHO TpeboBa-
HUH K WIEHaM HCIIOJHUTEILHOTO OpraHa
FOPHIMYECKOTO JINIIA.

Ho mepBoouepenHoii  mpobiemoit
SBIISIETCS. MaTepuaabHOe OJIaroCOCTOsIHUE
KaK yKPauHCKOTO HaceJeHMs, TaK U I0pu-
JMYECKUX JIMI, HE >KENAIONIMX OIUIa4u-
BaTh IOPUMYECKHE YCIIYTH JIBAKABL: I0PU-
CTy 1O LITAaTHOW TOJDKHOCTHU U aJBOKATY.

B uactu 10OpPOCOBECTHOCTH HOpH-
OUYECKUX JIMI 10 OCYIIECTBICHHUIO
CaMOIPEICTaBUTENBCTBA CydaM aaMHU-
HUACTPATHBHON IOPUCIUKIHH CJIENyeT
C OCTOpPOKHOCTBIO TOJKOBAThH ITOJIOXKE-
HUS JACHCTBYIOIIETO 3aKOHOAATEIhCTBA,
YTOOBI HE JOIYCTUTh HApaOOTKH IpaK-
THKH, KOIZd WIEH HCIIOJIHUTEIbHOIO
opraHa IOpHIMYECKOTrO JIMIA 3aHMMAaeT
JOJDKHOCTh (pOPMabHO WIIM MHTEPECHI
IOPUIMYECKOr0  JIMIA  IPEeCTaBIsAeT
a/IBOKAT, KOTOPBIH SIBJISETCS IUTAaTHBIM
pabOTHUKOM  TaKOro IOPUIMYECKOTO
JIUIa U OCYIIECTBISET MPEACTABUTEIb-
CTBO B IIpefiesiaX JODKHOCTHBIX 00sI3aH-
HOCTEH.

Taxke  cymbAM  aIMHUHHCTPATHB-
HOM IOPUCIUKIMHM NPHUIETCS BBIPado-
TaTbh COIVIACOBAaHHbIE KPUTEPUH JOIyCKa
K cygeOHOMY mpoleccy Jiull, He HUMeEo-
IIUX CTaTyca aJBOKaTa.
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TEOPETUYECKHUE OCHOBBI OITPEJAEJEHUA
HOHATUA U CYINHOCTH JOI'OBOPA

Kcennsi PAT'YJIMHA,

MJIaJIIINHA HAy4HBIH COTPYIHUK
HayuHno-uccnenoBarenbckoro HHCTUTYTa
TOCYIapCTBEHHOI'O CTPOUTENBCTBA U MECTHOTO CaMOYIIPABICHHS
HanuonanbsHOH akageMuy MIPAaBOBBIX HAYK YKpPauHbI

AHHOTALIUSA
JlaHHas CTaTbs UMEET LENBI0 UCCIIEN0BATh JOIOBOP KaK KaTerOpUI0 HAyKH TEOPUH roCyAapcTBa U npasa. B yacTHocTH, aHanu-
3UPYEeTCs MOHATHE U IOpUANYEecKas IpUpoIa JOroBopa Kak UCTOYHMKA TIpaBa M Kak (GOpMBI peasu3aiy HopM npasa. Paccmatpn-
BAIOTCSl HAay4YHbIE TIOXOAbI OTHOCUTENBHO ONPENEeNICHHs IOTOBOPa, O0IIETEOPETHUYECKON XapaKTepUCTHKH U CYIIHOCTH J0TOBOpa
Kak 1paBoBoro geHomena. Ocoboe BHUMaHUE yIesAeTCsl UCCIESJOBAaHUIO JOrOBOPAa HOPMAaTUBHOTO COJCP)KAaHUSA U OTHECEHHUS ero

K UCTOYHHUKAM IIpaBa.

KiroueBble cjioBa: TEOpETHUKO-IIPABOBasi KaTeropus, JOTOBOP, COINIAILICHHE, BOJICU3bsBICHUE, IIPABOBOW aKT, PaBOBas HOPMa,
ucrouHuK (popma) npasa, MHAMBHUYaILHO-IIPABOBOM JI0rOBOP, HOPMATHBHO-IIPABOBOM JJOTOBOP.

THEORETICAL BACKGROUND FOR DEFINING THE CONCEPT AND ESSENCE OF A TREATY

Kseniya RAGULINA,

Junior Researcher of Scientific Research Institute of State Building
and Local Government of National Academy of Law Sciences of Ukraine

SUMMARY

Actual article sets as an aim to investigate a treaty as a category of science of theory of state and law. In particular, concept and legal
nature of a treaty as a source of law and as a form of implementation of law is analyzed. Scientific approaches regarding the definition
of a treaty, general theoretical characteristics and the essence of a treaty as a legal phenomenon are considered. Special attention is paid
to the study of a treaty of normative content and relating it to the sources of law.

Key words: theoretical legal category, treaty, agreement, expression of will, legal act, legal norm, source (form) of law, individual

legal treaty, regulatory legal treaty.

BBenenue. Jlorosop sBisieTcss pery-
JSITOPOM ~ OOILIECTBEHHBIX OTHOLICHMH,
KOTOPBIA HCIIOJIb3yeTCs B CaMbIX pas-
JIUYHBIX cdepax OOIIECTBEHHON XHU3HU
U TIO3BOJISIET COIIACOBBIBATH HMHTEPECHI,
MO3WINH, AEHCTBHS TOCYHapCTB, BIACT-
HBIX  CTPYKTYp, IOPHIMYECKUX  JIHIL
U OTHENBbHBIX TpaxgaH. BBumgy cBoeit
THOKOCTH M IIMPOTHI MPUMEHEHUS OH
HanOoJsiee MOJHO U ONEPATHBHO YAOBIET-
BOpPSIET MOTPEOHOCTH CIIOXKHBIX M MOCTO-
SIHHO Pa3BHBAIOLIMXCS [IPABOOTHOLICHHH.
B camoM MIMPOKOM CMBICIIE HHCTHTYT
JIOTOBOpa TPEACTaBIAeT COOOH cortaco-
BaHHOE MOBEJCHHE, TO €CTh OPraHU3aLH-
OHHbIC ()OPMBI JICSATEILHOCTH, BHEIIHHE
MIPOSIBTICHUS] KOTOPBIX NMEIOT MHOTO3HAY-
HBI XapakTep M OOIIMPHBIN Kpyr HpH-
MEHEHUS B COIMATIBHOM, SJKOHOMUYECKOH,
MOJIUTHYECKOM, TIPaBOBOM M OpYyTHX ce-
pax. H.H. IlapxomeHnko crpaBemnBO
OTMEYaeT, YTO TOJBKO B3aHMMHOE YIOB-
JIETBOPEHHE MHTEPECOB CyOBEKTOB J0TrO-
Bopa MOXeT obecreunTh 3(dexTrBHOE
peryaMpoBaHue OOIIECTBEHHBIX OTHOLIE-
Huit [1, c. 4]. YuéHble Takke NPU3HAIOT,

YTO KaK PEeryjisiTop JIOrOBOp IEWCTBYeT
Hapsily C 3aKOHOM M HCIIONb3yeTCs IS
NPaBOBOTO YIOPSJIOYCHUS JOTOBOPHBIX
o0s3atensCTB [2, . 3]. YuuTsiBas 10, 4TO
Ha COBPEMEHHOM JTare pa3BUTHs oOlie-
CTBa B cepe NMPaBOBOTO PETYIUPOBAHHS
HaOmoaeTcsl TeHACHIUS K JeeHTpal-
3alUH, PaCIINPEHUIO U YCIOKHEHHIO, TO
BA)XHOE 3HAYEHHE MpHOOpeTaeT Hcclle-
JIOBaHUE JIOTOBOpPA KAaK «HCTOYHHKA
U UHCTPYMEHTa COIVIACOBAHHSA U caMope-
rynupoBanus» 3, c. 5].

IToctaHoBKa Hay4yHOH HPOOGJEeMBbI.
K mnpobneme wuccnenoBaHus J10roBopa
KaK YHUKaJIbHOTO MPABOBOTO PETYISATOPA
00IIeCTBEHHBIX OTHOLICHHH 00paIianoch
MHOTO y4€HBIX, HA9MHAs C JIPEBHUX Bpe-
MEH 10 coBpemMeHHOcTH. U Bce xke, Kak
U B 000K 0ONacTH 3HAHWIA, MO Mepe
yOIyONeHnsT W pacHIMpeHHsl HayIHBIX
JOCTIDKEHUH BO3HUKAeT HEOOXOANMOCTh
YTOYHEHUS] TEPMHUHOJIOTHH M IIEPECMOTP
OCHOBHBIX BOIPOCOB KacaTeJbHO SBIIE-
HHUH, KoTOpble wHccaenyrorcs. IlomoOHO
o0meld Teopuu JOroBopa aKTyaJIbHbIM
TAKKe SBISETCS YTOYHEHHE TEPMMHO-

JIOTMH M PACKPBITHE KIIIOYEBBIX BOIPO-
COB KacaTelbHO HOPMATHUBHO-IIPABOBOTO
noroBopa. Cremyer OTMETUTh, YTO Kak
HOpPMAaTHBHBIC JIOTOBOPBI, TaK U HHbBIC
BHJIBI JOTOBOPOB B FOPUIMYECKOU JIHTE-
parype paccMaTpuBaIOTCSI B OCHOBHOM
B IIPeeTax OTAEIBHBIX OTPACIEeBBIX HAYK
TpaBa ¥ PefKo B paMKax oOmiel Teopuu
TpaBa.

3HayeHHe W AKTYyaJdbHOCTH TeMBbI
ucciaenoBanusi. [IoHIATHS U TEOpUU IOpU-
IUYECKOM HayKH Bceraa (OpMUPYIOTCS
B HMCTOPUYECKU CKJIAbIBAIOIIMXCS KOH-
TEKCTaX COIMAJIbHBIX I[EHHOCTEH, Ieneit
M 3a1a4. M3MeHeHue TakuX KOHTEKCTOB
¢ HEH30CKHOCTBIO BICYET HEOOXOMHU-
MOCTh TIEPECMOTPa OCHOBHBIX MPaBOBBIX
MOHATHH, TeM 0oJiee, €CIU TaKue TOHS-
THSL BBICTYHAIOT B KadyecTBe (yHIaMEH-
TaJbHBIX Havajl OPUIMYECKOTO 3HAHUS
Y TPHUHIMIIOB TIOCTPOCHUS FOPHIMIECKOH
MpakTUKU. YTO Kacaercsl aKTyalbHOCTH
HCCIIeIOBaHMsI JIOTOBOPa, TO OHa 00y-
CJIOBJIEHA BHEIIHUMH OOCTOSTEILCTBAMU
MU CBsi3aHa, IJIABHBIM 00pa3oM, C Ipo-
leccaMd IpPaBOBOM U HIKOHOMHUYECKOM
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UHTETpalyy, IPOTEKAIOLIUMH B YKpauHe.
B wactHOCTH, (hOpMHpOBaHHE EIUHOTO
€BPONEHCKOTO  HKOHOMHYECKOIO  IIpo-
CTpaHCTBAa HEBO3MOXKHO Oe3 pa3paboTKu
MPaBOBBIX ()OPM W HMHCTUTYTOB, COOT-
BETCTBYIOIIUX XapakTepy M MpUpOIe
CKJIa[BIBAIOIIUXCSI OTHOLICHHH, Cpeau
KOTOPBIX, YIUTBIBasI TOCIIOACTBO B €BPO-
e iCKOM CO3HaHMM JINOEPaTbHBIX IIEHHO-
CTeH, KII0YEBYIO POJIb JOJDKEH CHITPaTh
HMEHHO J0TOBOpP.

AHaau3 wucciegoBaHu H ny0mu-
Kauuil no aaHHoi mpodiaemaruke. Co
BTOPOil monoBHHBl XX BeKa HaUMHAETCS
OCMBICIICHHE JIOTOBOpAa KaK KOMILIEKC-
HOTO MHCTUTYTA, HOSBIAIOTCA HCCIEIO0-
BaHHUS, OINpEACNIAIONIME ero Kak Teope-
THKO-TIPAaBOBYIO KaTeTOPHIO, B YaCTHOCTH
paborst B.B. VBanoma, II.B. KamaGe-
koBa, M.®. Kazanmera, A.Jl. Kopem-
xoro, JI.LA. Mopososoii, T.K. Ilpumak,
C.II. Ilorpebmsxa, 3.M. IOnuna
n jgpyrux. B paborax Takux yué€HBIX,
kak: FO.A. Tuxommpo, C.®. Keue-
kbsH, O.C. Kusnosa, F0.}O. Kynakosa,
H.H. Ilapxomenko, M.H. Mapuenko,
A.A. Mscun, M.E. Hekpacosa, P.3. SIpmy-
xameToB, 10.B. Caiidynuna, F0.A. Top-
LIEHEeBa M JPYTHX, UCCIENYeTCsl 0COObIH
HOPMAaTHBHBIN XapakTep JOroBopa, KOTO-
pBIii BKIIFOYaeT B ce0st PaBOBBIC HOPMBI.
Bwmecte ¢ Tem, HECMOTpPS Ha CyIIECTBEH-
HbIE HAapaOOTKH YYEHBIX, ST BOIPOCOB,
CBSI3aHHBIX C JJOTOBOPOM KaK T€OPETHKO-
MMPaBOBOM KaTeropuei, B HACTOSAIIEE
BpeMsl Bce el ocTarest HeJOCTaTOYHO
N3Y4YEHHBIM WJIM HOCHUT JUCKYCCHOHHBIH
XapakTep, 4To OOBACHACTCSA OnpeneéH-
HOW CIIOKHOCTBIO IaHHO# MPOOIeMaTHKH,
a TaKkXKe JOKa3bIBAEeT aKTyalbHOCTH TEMBI
HCCIIE0BaHHUSI.

eablo U 3a1a4yeld JaHHOH CTATbH
SIBISICTCSL  OOIIETEOPETUIEeCKOe HUCCie-
JOBAaHWE IOTOBOpA KaK yHUBEpCAIbHOI
MIPaBOBOI KOHCTPYKIIUH.

H3n0:keHne 0CHOBHOTO MaTepuaJa
uccaeaoBanusi. B comuansHOM 3Hade-
HUM JIOTOBOP HPHCYTCTBYET C MOMEHTa
CTAHOBJICHUS 4YEJIOBEYECKOTO OOIIeXH-
THSI, BBICTYIIasl B KAY€CTBE HEOOXOIMMOTO
9NIEeMEHTa MHTETPALMH JIFOACH B TPYIIIbI,
Jpyrue  KOJUISKTUBHbIE 0Opa30BaHMS.
OH sBnsercst (HOPMOH COIIACOBAHHOTO
B3aMMOJICHCTBUS, KOTOPOE CIIEAyeT pac-
cMaTpyUBaTh Kak J>KH3HEHHO HeoOXoau-
MyIO0 TIOTpeOHOCTB, CIIOCOOHOCTH K 00B-
eIMHEHUIO, TIPOIecC, HaNpaBICHHBIN Ha
COBMECTHYIO JIESITENEHOCTb, yCTaHOB-
JIHWE W TIO[/Iep)KaHNue OTHOIICHWH, YTO

oIpesieIIsieT CBOWCTBO MHIMBHUJIOB COCY-
IIECTBOBaTh HA OCHOBE BCEX BHJOB JIOTO-
Bop€HHOCTel. OOBEKTHBHBIA MPOLECC
pacIIMpeHusi TpPaHMI] HCHOJIB30BaHUS
JIOTOBOpa MO3BOJISIET Ha OCHOBE COTJIallle-
HUHM CTPYKTYypHPOBaTh Pa3IMIHBIC BUIBI
NEITeNbHOCTH B pa3iuyHble  (HOPMBI,
codeTarb WHAWBUAyaJdbHBIE W 0OOIIe-
CTBEHHO 3HAYMMbIE HHTEPECHI, pelIaTh
conuanbHble, SKOHOMHUYECKHUE, ITOJIHTHU-
YeCcKHe 3a/1auM, BKIFOYAaThCS B IIPOIECCHI
robamu3anuu [4, c. 10, 11]. B cBs3u
C 3THM MOXXHO CYHTaTh OOLIENPU3HAH-
HBIM YTBEP)KAECHHE OTHOCHUTENILHO YHH-
BEPCalbHOCTH  KaTEropud  JIOTOBOPA,
pea’sbHOCTH €€ HCIIOJb30BaHMs IpaK-
TUYECKH BO BCEX WU IO KpaifHeil mepe
BO MHOTHMX c(epax KH3HEACATCIbHOCTH
obmiecTBa u rocygapetsa [5, ¢. 510].

[lornmanue moroBopa Kak YHHBEp-
CaJBHOTO TPABOBOTO MCTOYHHUKA 3apOAH-
JIOCH B aHTHUYHOCTH. PUMCKHeE IOpHCTHI
OBUTM CKJIOHHBI CYMTATh COIVIALIICHUE
(consensus) Hapoaa 0 4€M-THO0 YHHBEp-
CaJILHBIM NPaBOOOPa3yoLMM (aKToOpoM,
CBOZ K JIOTOBOPY M 3aKOH, U OOBIYHOE
mpaBo. B panpHeilmiem aaHHOE MOHHU-
MaHHE JI0roBOpa OBbLIO HCIOJIB30BAHO
3araJHOEBPOIEHCKON I0pHUCIIPYACHIIUEH.
Peub upér o IOKTpUHE €CTECTBEHHOIO
mmpaBa, B35TOH Ha BoopyxeHue B Cpen-
HUE BeKa MOJIOJION €BPOMEICKOH OypiKya-
3Uel U MIPU3HAIOLICH TOrOBOP B KaUeCTBE
€IMHCTBEHHO IIPABOMEPHOTO HMCTOYHHKA
BCSIKOTO TTO3UTHBHOTO TpaBa U COCTOSTHUS
rocynapcrsa [6, c. 58].

OnHako, HECMOTpPS Ha TO, YTO Hpe.-
CTaBJIEHHE O JIOTOBOPE MMEET MHOTO-
BEKOBbIE KOPDHH B MCTOPHM 4ejoBede-
CTBa, HA CETOJHSIIHUN JEHb B HayKe He
CIIOKUJIOCH ~ €IMHOTO  IpEJCTaBICHHS
o gnoroBope. I[Ipobrmema BBIOOpa enu-
HOTO IMOAXO/a K ITOHMMAaHHIO CYIIHOCTH
JIOTOBOPA M OTPENENICHHUIO €r0 ITTOHSTHS
[IPOOJIKAECT OCTaBaTbCsi HEPEIIEHHOM.
Mexny Tem, kak ormedaer 3.M. KOxuH,
IUTI  COBPEMEHHOI 00IIeTeopeTHIecKoit
IOPUCTIPYICHIIMM XapaKTepHa TEHICHIHS
MIEPEOCMBICIICHUSI YHUBEPCAIbHBIX OPU-
JIMYECKUX KOHCTAHT, OCOOEHHOCTEH HX
HHTEPIpETAlN U NPUMEHEHHS B TIEPUOJ
noctmonepHa [7, c. 305].

TeopeTHko-IpaBOBBIE BOMPOCH! J0TO-
BOPHOW TNpOOJIIEeMaTHKH — 00CYXIal0TCs
MIPEACTAaBUTEISAMH PA3IHYHBIX HAYYIHBIX
HaIpaBICHUN, NPH 3TOM JOrOBOpP pac-
CMAaTpPHUBAETCsl B KAYECTBE FOPUINIECKOTO
(axTa, TNPaBOOTHOLICHHUS, COTVIAIICHIS,
MPaBOBOTO aKTa, IOKYMEHTa U B CBSI3HU

C O9TUM OIpEeNeNseTcss IO-pasHOMY.
OnHako pa3nuuus B HMOHUMAaHHH JIOTO-
BOpPA 3aBUCAT HE TOJIBKO OT HAIpaBICHHs
Hay4HbIX U3bICKaHUH, UX IleNell u 3a1ady,
OHHM HaONIONAIOTCA W TOTHA, KOrjia JIOro-
BOp HCClleqyeTcsi Y4YEHBIMU B OIHOM
U TOM 7K€ KaueCTBE.

B 1opuaunueckoit nureparype A0ro-
BOpP paccMarpuBaeTCs B CIEAYIOLINX
3HAYeHUAX: 1) B (YyHKIHOHAIBHOM —
KaK COINIallleHHe IBYX HJIM HECKOJbKHX
ML 00 yCTaHOBJIEHWH, W3MEHEHUH WIIH
NpeKpalieHnd TpaB H  00s3aHHOCTEH
(xapakTepu3yeT JOTOBOp KaK HOPMAaTHB-
HOE COIJIAILICHHE CTOPOH U OTPAXKaeT ero
comepxkanue); 2) B (opMaIbHOM — Kak
JIOKYMEHT, B KOTOPOM BBIpa)aeTcs Cozep-
kaHue JoroBopa (oTrpaxkaer Qopmy
(ukcanuy cornamenus); 3) B OHTOJIOTHU-
YECKOM — JIOTOBOp KaK OAMH U3 Ba)KHEH-
muX opuandeckux (axkToB (ompenenser
JMHAMUKY IIpaBOOTHOLIeHHH). B 1O xe
BpeMsl JOTOBOP MOXHO pPaccMaTpUBaTh
B Pa3HbIX aCIEKTaxX: B YACTHOIPABOBOM —
KakK JIBYyCTOPOHHSISI FOpUANYECKas C/IelIKa,
B ITyOJIMYHO-NIPAaBOBOM — KaK HCTOYHHK
npaBa U B GpuI0codcKo-paBoBOM — Kak
YHUBEpCAIbHbIN, MPUPOIHBIN caMopery-
nsiTop obmiectsa [8, c. 42].

TpamguuuoHHO JOTOBOpP paccMarpu-
BaeTcsi B paMKax TEOPHH IPaBOOTHOIIE-
HU{ U opuandeckux ¢akroB. CoracHo
MO3UTUBHCTCKOM  KOHIEMIMH  OOIIUM
CTaJIO OIIpe/ieNICHUE JI0TOBOPOB KaK BHIA
IOPUINYECKNX (PakTOB — IpPaBOMEPHBIX
JICHCTBUI CyOBEKTOB IIpaBa, CcoOBepLIa-
€MbIX C HaMEPEeHHEM YCTaHOBUTb KOH-
KpeTHble  mpaBooTHOIeHus.  OpHako
3Ha4YeHHE JOroBOpa HE OrpaHUYMBACTCS
paMKaMHu PaBOMEPHOTO JeSTHUSI, KOTOPOe
odopmiser mpaBoorHomeHus. OOue-
NPU3HAHHO, YTO IOpUANYECKHE (DaKThI
HE OCYILECTBIIIOT IIPaBOBOTO pETryIu-
pOBaHUs, a JHIIb 0T OCHOBAHUS IPHU-
MEHSTh IPaBOBBIE HOPMBI, OTHOCSIIIUECS
K COOTBETCTBYIOIIUM OOCTOATEIBCTBAM.
Tak, P.O. Xan¢puna nucana, 9ro, Oymydn
OCHOBaHHEM BO3HHKHOBEHHS,
HUS WIM TIPEKPAIIEHUs IPaBOOTHOILIE-
HHH, IOTOBOP OIpEJeIIsieT U COoJepiKaHue
3TUX mHpaBooTHomieHu#t [9, c. 106]. Kak
ytBepxaaer H.C. Kysnemnosa, aorosop
OTIIMYAeTCs OT JPYrHX IOPUIMYECKUX
(akToOB TEM, YTO OH HEIOCPEACTBCHHO
peryaupyeT MHOBEJEHHE CTOPOH, OIIpe-
JensieT TpaBa M OOS3aHHOCTH ydacT-
HHKOB IIPABOOTHOILICHUH, a HE TOIBKO
IaéT OCHOBAaHUSA JUIi NPHUMEHEHHs TOi
WM UHOIM HOPMBI TIpaBa K KOHKPETHOMY

HU3MEHEC-



npaBootHoweHuto [10, c. 14]. Taxum
0o0pa3oM, UCXOIs M3 TOTO, YTO JIOTOBOP
B TPaAMLUOHHO IIOHMMAeMOM MEXaHU3ME
MpaBa BBIMOJHSIET PErYIUPYIOLIYIO POJb
U B 3TOM BHIUTCS €0 IIaBHOE Ha3Haue-
HUE, TO PACKPBITH CYIIHOCTH JOTOBOpA

gepe3 KaTeropuH  «IIPaBOOTHOIICHHE)
WIN IOPAIWYECKUH (aKT» MpeacTaBis-
€TCsI HeIOCTATOYHBIM.

B coBpeMeHHOI TPaBOBOM TOKTPHHE
IOMHUHHPYIOIIEH  SBISIETCS  «KOHCEH-
cycHas» Teopusi («Teopusi coracusy),
CONJIACHO KOTOPOH MOHSATHE JOroBOpa
pacKpbIBaeTCsl 4Yepe3 KaTeropuro corva-
menue (consensus). Onpenenenue depes
COIVIAILICHUE XapaKTepHO HNPAKTUYECKH
Uil 1I000r0  I0rOBOpa, HE3aBUCHMO OT
0TpacieBON NMPHHAAIECKHOCTH IOPOXKIA-
eMbIX UM mocneacTBuid. CormacHo 3TOH
TEOPHH JIOTOBOP — 3TO COIVIALIIEHHE CTO-
POH, KOTOpPOE BBIpaYKaeT MX BOJIO K yCTa-
HOBJICHUIO, U3MEHEHHIO M TPEKPAIICHHIO
UX TIpaB U 00513aHHOCTEN, K COBEPIICHHIO
WM BO3/IEPXKAHHUIO OT COBEPIICHUS IOpU-
Jnndeckux nedcteuil. OHaKo Takoe onpe-
JIeJIeHHE JI0T0BOpa MOCTPOEHO T10 MOJISIH
OIpe/ieNICHUsT  IOpUIUYeckoro  (Qakra,
B HEM HE YUYMTHIBACTCS BaXKHEHIIIee Kaue-
CTBO JaHHOW KOHCTPYKIMM — KaueCTBO
perynaTopa oOIIEeCTBCHHBIX OTHOIICHHH.
JloroBop 37ech paccMaTpUBAaeTCs Kak
pe3yibTar peanu3alnud  CyOBEKTHBHOTO
1IpaBa, a He JIEMEHT IPaBOTBOPYECTBA.

IIpn monxome Kk JIOTOBOPY Kak
K COIVIAIIEHUIO BO3HUKAIOT CJenylo-
mue npobiemsl. Tak, clIOBO «coramie-
HHUE» B LIMPOKOM CMBICJIE O3HAYaeT TO
00CTOSITENBCTBO, YTO €r0 JOCTH)KEHHIO
JIOJDKEH TIPeJIIEeCTBOBATh OIpe/eEH-
HBIH IIPOLECC COIIACOBAHUS BOJIM €ro
y4acTHUKOB. B To xe Bpemsi Oousbiioe
KOJIMYECTBO 3aKIIOYAaeMBIX JOTOBOPOB
HE SBISIETCS PE3yAbTaTOM HHIMBHUIY-
aJBHBIX MEPETOBOPOB (MHOTO TPYAOBBIX
JIOTOBOPOB, JOTOBOPHI IPHUCOEINHEHHS
u gap.). Corramenne B HUX BBIpaXka-
€TCSl B COIIACHH CTOPOH TOXYUHHUTHCS
3apaHee YCTAHOBJICHHBIM 3a HUX IOTO-
BOpHBIM ycioBusMm [11, c. 12]. Henp3s
Takxke He cormacutrbes ¢ M.®. Kaszan-
LEBBIM, 4YTO OIpEAeJeHue JOroBopa
Yyepe3 CONIAIICHHE JIOTHYECKH HEKOp-
PEKTHO, TIOCKOJIbKY MOHSITHE «I0TOBOP)
U «COTJAIlICHHE» M B OOILIEIUTEpaTyp-
HOM, U B OOIICIOPHUANIECKOM CMBICIE
paBHo3HauHel [12, c¢. 180]. Takum
oOpa3oM, ompeseseHne JOTOBOpa depes
«coTyameHne» He SBISETCS T0CTaTod-
HBIM B 00IIIETEOPETUIECKOM ILIAHE.

AJbTepHATHBHBIM IO/IXO10M
K ONpEJETIEHHIO JI0r0BOpa SIBISETCS TaK
HasbBaeMas «axrosas Tteopus». Cro-
POHHUKHM JJaHHOH TEOpUH ONPENEIAIOT
JIOTOBOP KaK MpaBoBOH akT. Tak, Hampu-
Mep, B.B. lBaHoB omnpenensier 1orosop,
JOTOBOPDHBI aKT B CaMOM MIMPOKOM
CMBICIIC KaK COBMECTHBII IIPABOBOM aKT,
MPEACTABISAIOMUN  coboif  odopmireHHe
BBIpaKeHUSI 000COOJICHHBIX COIVIaCcOBaH-
HBIX aBTOHOMHBIX BOJICH3bSIBJICHHH JIBYX
WIN HECKOIBKUX (OpMasbHO paBHBIX
CyObeKTOB IIpaBa, YCTAHABJIMBAIOLINX
YCIIOBHS1, BBIIIOJIHEHHE KOTOPBIX SBIISETCS
o0s3arenbHbIM. OH OTMEYaeT, YTO NPaBo-
BOH aKT — 3TO HE IIPOCTO BOJICH3bSIBICHHE
cyObekTa IpaBa, 3TO BOJEHU3bSBICHHUE,
COBEpIICHHOE B OHpENenéHHOH (opMe.
BoneusbsiBieHne  COCTaBIsIET  OCHOBY
NpPaBOBOTO aKTa, HO CaM aKT SBISETCS
BCe ke OGOPMIICHHBIM BBIPQKCHHEM
BoneusbsBieHus [13, c. 78, 73]. [aBas
OOIIETEOPETHYECKYI0  XapaKTEePUCTUKY
JIOrOBOpa KaK Pa3HOBHHOCTH MPAaBOBOTO
akta, C.II. IlorpeGHsK mOMYEPKUBaET,
YTO BaXXHOH OCOOEHHOCTBIO JIOTOBOpa
KaK IPaBOBOTO aKTa SIBISIETCS €ro JBY-
CTOPOHHUI MJIM MHOTOCTOPOHHUH Xapak-
Tep. B "acTHOCTH, B OTAMYME OT IPYrHX
NPaBOBBIX AKTOB, KOTOPBIC MOTYT OBITH
€IMHOJIMYHBIM TPOJYKTOM, BOILIOLIAs
BOJIIO JIMIIb OJHOTO CYOBEKTa, JOTOBOP
SIBJISICTCSL aKTOM, JUISl CO3/IaHUsI KOTOPOTO
HEO00XOMMO y4acTHEe KaKk MHHUMYM JIBYX
cyObekroB npasa [14, c. 21].

TIpogpeccoper M.A.  TlokpoBckwuit
n AJI. Kopeukuil Taxxe HONBITATUCH
OTOMTH OT TPAJMIHOHHON TPaKTOBKU
NOHMMaHHs J0roBopa. B nx noHumanun
[VIaBHBIM CMBICJIOBBIM CTEP)KHEM, BOKPYT
KOTOPOTO HEOOXOAMMO «CTPOUTHY» jaehu-
HHULMIO JIOTOBOpA, SIBJISACTCS B3aUMHOE
HaMEepEeHHE CTOPOH COBEpLIaTh B OTHO-
HICHUU Jpyr JApyra OpHIHYECKUE HIN
(axkTuueckue NEHUCTBUS B IIENISAX pealld-
3aiUnd COOCTBEHHBIX HMHTEpecoB. Ilo HX
clloBaM, MMEHHO HaMepeHue Haubonee
TOYHO OTP@XAaeT CYIIHOCTb SBJICHUS,
UMEHYEMOTO  «JIOTOBODP»,  MOCKOJbBKY,
kak ormeuaeT M.A. ITokpoBckuii, TONbKO
HaMEepEeHUE HCIOJHUTH (MpuuéM 1o0po-
BOJIbHO) YCJIOBHS CODNAIICHHs obecrie-
YHMBAET MOCIEIHEMY PEATbHYIO OKU3Hb)
[15, c. 245; 16, c. 34].

Takum 00pa3oM, IOrOBOp MOXHO
OIIPENIENTUTh: KaK COBMECTHBIN aKT, BbIpa-
JKAIOMUK  TOOPOBOJILHOE — COIVIAILICHUE
YYaCTHUKOB JICHCTBOBAaTh B HHTEpeCcax
B3aMMHO#l BBITOJbI HA OCHOBAaHWH MPUH-
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LUra B3aMMHOHM oOTBeTcTBeHHOCTH. Ero
MIPUPO/A KaK COMVIAIICHUS CTOPOH MPOsIB-
JSI€TCS B TOM, YTO JOTOBOP — 3TO €IHHCTBO
IByX (unu OoIblie) BOJCH3bSIBICHUN.
CyIIHOCTb AOTOBOpA 3aKIIIOYAETCS B TOM,
4YTO CyOBEKTaM IPEAOCTaBIeHa cBOOOIA
BOJIM ¥ BOJICU3BSBICHUS B 3aKIIOYCHUU
JOTOBOPA, B PE3YJIbTATE YeTo MOSBIACTCS
COIIAIIIEHHE CTOPOH.

PaccMoTpeB  OKTpHHANBHBIE —MOA-
XOIbl K IOHUMAaHHUIO JIOTOBOPA, MOXHO
clenarb BBIBOZA, 4YTO JUI IOCTPOEHMS
COZICP)KaTeNIbHOW  IeDUHULIUM  FOPUJIH-
YEeCKOl KaTeropu JIoroBopa Yy4EHbIE
MBITAIOTCSA  BBIAGNIUTH €r0  CMBICIOBOM
«CTEp)KEHbY», KOTOPHIi, HE SBISAACH CHHO-
HUMOM HCCIICyeMOTO SIBJICHHS, B TO JKe
BpeMsl OTpakas Obl ero CyI[HOCTb. Pac-
KpBITh CYIIHOCTH JOTOBOpa Kak IpaBO-
BOTO SIBJICHHSI 3HAUUT IOHSTH €ro Kak
peanbHOe ObITHE MPaBa, YTO 3aKIIOYACTCS
B YCTaHOBICHHWH KaueCTBEHHOH CIHem-
npUKA JOroBOpa Kak CaMOCTOSTEIbHOH
IIPAaBOBOI CYOCTAaHIIMHM U B OIPE/ENICHUH
ero npupoasl. OIHAKO HENb3s OTPHULATH,
YTO JOTOBOP MPEACTABIAET COOOH CIIOXK-
HYIO NPaBOBYIO KOHCTPYKIHUIO, KOTOPYIO
BCerJa CONPOBOXKAAIOT TAaKHE Pa3HOPOI-
HBIE TIOHATHS, KaK «CBO0OO/Ia», «BOJIEH3b-
SIBICHHE», «HAMEPCHHE», «COTJIachey,
«IIOKyMEHT», K[IPAaBOBOH aKT», «IIPaBOBas
(bopmay, «paBoBOE CPENCTBOY» U PYTHE,
a IIOTOMY M caM TEPMHUH «JIOTOBODP» SIBIIS-
eTCsT MHOTO3Ha4YHbIM. B 3TOM M cocTout
CIIO)KHOCTb JaThb EIMHOE YHHBEpPCallb-
HOE OIpeJIeNICHHe U Ha 3TO HAIlpaBIICHBI
HCCIIEN0BaHMS JaHHOM NpOGIeMaTHKH.

W3yyas nounatue [oroeopa, HeoO-
XOAMMO OTJIMYaTh JOTOBOP Kak CHocod
BBIPAXKEHHUS HOPM IIpaBa B INOHMMaHUH
MIPABOBOM Kareropuu ¥ JOTOBOP Kak
peanu3anyio HOPM IIpaBa B 3HAYCHUHU
MIPaBOBOTO MHCTHTYTA HEKOTOPBIX OTpac-
Jeil mpaBa MM OTPAcieBOH KaTeropuu
[17, c. 14, 13]. B mepBoMm ciydae OH
yCTaHaBJIMBAaET HOPMBI IpaBa — IpaBHiIa
MOBEJICHUsI OOLIEro Xapakrepa, Xapak-
TepHU3yoIuecs HenepcoHU(ULIUPO-
BAaHHOCTBIO (OTCYTCTBUEM YKa3aHHMs Ha
KOHKPETHOTO aJ[pecara, 4YTO MO3BOJIAET
HOpPMaM aJIpecOBBIBATbCS HE OJIHOMY
KakoMy-JIM0O JuIly, a cpa3y MHOTHM,
MOMMEHHO HE Ha3BaHHBIM) M HEHcuep-
MAaeMOCTBI0 (BO3MOXKHOCTBIO X MHOTO-
KpaTHOH peanu3anun). Bo BTopom cirydae
9TO WHAWBHAyaJlbHBIE NIPABUIIA, KOTOPHIE
OOBIYHO SIBIISIIOTCSI MEPCOHU(HUIINPOBAH-
HBIMH ¥ HiCUepIIbIBalouMu. B aTom ciy-
Yyae JIOTOBOp SIBISETCA KakK Obl 3aKOHOM
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B muHHartiope [ 14, c. 17]. Takum o6pa3zom,
JIOTOBOP MOXKET NPHOOpETaTh HOPMATHB-
HBIE 4epThl OOIIEro XapakTrepa B OIXHOM
ciydae, MOXET ObITh OmHOH u3 (opm
peanuzanuu HOpM IpaBa B apyrom. Paz-
JIeJICHHE JOTOBOPOB Ha MHIWBUIYaJIbHBIE
(ropunmdeckue (akThl) ¥ HOPMAaTHBHEIC
(MCTOYHHUKH TIpaBa) COOTBETCTBYET WX
(YHKIIMOHATILHO-COAEPKaTeIbHON  TIpH-
pozne u CBOIUTCS K KOJIMYECTBY YCTaHOB-
JIEHHBIX ITPaBOOTHOIIICHUH.

B coBpemeHHOIl mpaBoBOW Hayke
BOIPOC O JJOTOBOpe Kak (hopMe CyIIeCTBO-
BaHUs PABOBBIX HOPM (MCTOYHHMK TpaBa),
TO €CTh IOPUNIECKOI KOHCTPYKIIUH, UME-
oliel o0IIenpaBoBOe 3HAYCHUE M Ha3bl-
BAaIOUICHCS] HOPMATHBHO-IIPABOBOM JIOTO-
BOD, SBISCTCA AUCKYCCHOHHBIM. YUE€HBIC
BBIJEILTIOT TPH MOIXO0/1A K XapaKTePHCTHKE
JIOTOBOPA M OTHECEHHS €r0 K MCTOYHHKAM
npaBa. CTOPOHHUKH ITEPBOTO MOIXO/1A CUIH-
TaIOT, 4TO JIOTOBOP — ATO BCETa MHMBHUTY-
AJIbHO-IIPAaBOBOM aKT, KOTOPBIM HCTOYHU-
KOM I1paBa ObITb HE MOXET, ITOCKOJIbKY He
COZICP)KUT B ceOe IPAaBOBBIX HOPM; Ipell-
CTAaBUTENIN BTOPOTO MOAXOA CUMTAIOT, UTO
TOJIKO HEKOTOpBbIE JIOrOBOPBI U3 00wIeit
MacChl JJOTOBOPOB U COIIAIICHUI MMEIOT
HOPMAaTHBHBIN XapakTep, a IOTOMY SBIIS-
JOTCSI ICTOYHUKAMH IPABa; MPEeICTaBUTEIIN
TPETBETO ITOAXO/A CYMTAIOT, YTO JIFOOOMH
JIOTOBOP COAEPKHUT HOPMEI ITpaBa 0coboro
BH/Ia — JIOKAIGHBIE WK «MUKPOHOPMBD), &
OTCIOZIa BCE JIOTOBOPKI SIBIISTFOTCSI HICTOYHH-
kamu 1paBa. CTOUT OTMETHTh, YTO TOUYKA
3pEHUs] CTOPOHHHMKOB TPETHErO IOIAXONA
JaéT OCHOBAaHHE OTHECTH K HCTOYHHMKAM
IpaBa B TOM YHUCJIE ¥ OObIYHBIE (OpAUHAP-
Hbl€) TPaKIAHCKO-IIPABOBBIE JIOTOBOPEI
KaKk MOHOHOPMBI IIpaBa.

Ha nam B3miaj, roBops 0 A0roBopax
(cornmameHusXx) B KauyeCTBE MCTOYHHKA
MIpaBa, BAXXHO BBILAEIATH UX HOPMAaTUBHO-
MIPaBOBOH XapakTep M OTIMYATh OT Tpak-
JTAHCKO-TIPABOBBIX JOTOBOPOB, KOTOPHIE
SBISIIOTCSL  TPAAWIMOHHBIM  CPEICTBOM
perynupoBaHusl OTHOLICHWH B cdepe
YacTHOTO Mnpapa. Tak, 10roBopkl, KOTOPBIE
COCTaBIIIIOT KaTE€rOpHI0 HHIMBHIyallb-
HBIX TpPEANUCAHUN, HE MOTYT CaMH IO
cebe kBanu(UIMPOBATHCS KaK MPABOBBIC
HCTOYHHKH, IOCKOJIBKY OHH HE 00pa3yloT
HOPM, PacCUUTAHHBIX Ha MHOTOKPAaTHOE
MIPUMEHEHHUE U aAPECOBAHHBIX IIUPOKOMY
Kpyry nun. B ommuane ot mHauBHIyans-
HBIX JIOTOBOPOB, KOTOPEIE MPEACTABISIOT
co0OH cormameHus, ycTaHaBIMBAIOIINE
npaBuia, 00s3aTelbHbIe IS CyOBEeKTOB,
Ybsi BOJISI HEMOCPEICTBEHHO BBIpaKEHA

B IIPAaBOBOM TEKCTE€, HOPMATHUBHbIE — 3TO
COIVIAILICHUs, YCTaHABINBAIOIE HOPMBI,
o0si3aTeNnbHble HE TOJNBKO MJIsl CTOPOH
JIOTOBOpPA, HO U I CYOBEKTOB, Ubsl BOJIS
HEMOCPEACTBEHHO B IAHHOM JIOT'OBOPE HE
BeipaskeHa. H.H. Bomnenxo momguépku-
BaeT, 4YTO HMMEHHO HOPMOCOAEPKaTellb-
Has CTPYKTypa, KOTopasi JaéT OCHOBAaHHUE
BHUACTh B IOPUIMYECKH 3aKPETUIEHHBIX
IpaBax M O0A3aHHOCTAX 0co0yr0 hopmy
BBIPKEHHUS TIPABOBBIX HOPM, ITO3BOJISIET
paccMarpuBaTh MX B KayeCTBE HCTOY-
HuKoB mpama [18, c. 52]. Urak, MoxHO
czenath BBIBOJ, YTO JIOTOBOp SBISETCS
HCTOYHHUKOM IIpaBa TOJIBKO B TOM CIIydae,
€CJIM OH COAEPXHUT B cebe JO0TOBOpHbIC
(KOHBEHIIMOHHBIE) IOPUIUYECKUE HOPMBI.
Crneuudukoil TOroBOpHOr0 HOPMOYCTa-
HOBJICHUS SIBJISIETCS] B3aNMHOE COITIacOBa-
HHUE CaMOCTOSTENBHBIX BOJIEH3BSIBICHUI
MIPaBOTBOPYECKUX CyOBEKTOB.
HopmarusHo-npaBoBoit JIOTOBOP
HUMEET JIBOSIKYIO IOPUANIECKYIO MIPUPOY,
coueras B cebe oOLIMe YepThl KaK J0ro-
BOpa, TaK ¥ HOpMaruBHOro akra. C oxHOM
CTOPOHBI, OH TIPEACTaBIsieT co0oi 00s-
3aTeNIbCTBO, & C JPYrod — 3TO MCTOYHMK
mpaBa. B cBs3M ¢ 3TUM B IOpUAMYECKON
JIUTEpaType JAIOTCS Pa3iuyHble 1eQUHHU-
LU HOPMaTUBHOTO JOTOBOPA KaK o0IIeTe-
OpEeTHUYECKOM KOHCTpykuuu. Pacmpocrpa-
HEHHBIM SIBIISIETCS TIOZIXO/ K OTIPEAETEHHUIO
HOPMAaTHBHOTO JOTOBOPa KaK COITIAIICHNS,
coJep Kaliero Hopmsl npasa. Takoil mox-
XOJI OPMEHTHPOBAaH HAa COIEPXKATEIbHYIO
XapaKTEepUCTUKY HOPMAaTHBHO-IIPABOBOIO
JIOrOBOpa M COCPEJOTOYMBACT BHUMAaHUE
Ha ero oco0o# COIacuTeIbHOI NpUpoze.
Tax, HO.A. TopumeneBa paccmarpuBaeT
HOPMAaTHUBHBIA JJOTOBOp KaK CaMOCTOS-
TENIbHO CYUIECTBYIOIEE W IOPUIMYECKH
oopmIIeHHOE COMTallIeHHEe MEXKIY ABYMS
WM HECKONBKHIMHU CyOBEKTaMH IpaBo-
TBOPYECTBA, KOTOPOE BKIIOYAeT B celst
o01meo0s3aTelIbHbIe HOPMBI U OPOXKIAET
mpaBa M OOA3aHHOCTU AN YYaCTHHKOB
PETYIUpPYEMbIX JIOTOBOPOM OTHOIIEHUIT
[6, c. 49]. H.H. [TapxoMeHKO cUHTaET, 4TO
HOPMAaTHBHO-TIPABOBOH JIOTOBOP — 3TO
COIIallIeHHe, COJCpPIKaHUEM  KOTOPOro
SIBJISIIOTCSL HOPMBI TIpaBa, MEXIY CyObek-
TaM{ I1yOJIMYHO-IIPABOBBIX OTHOLLICHHH,
YTO MOXET OBITh OCHOBAaHHEM JUISl BO3-
HUKHOBEHUS, N3MCHEHHS U NPEKPALICHUS
9TuX oTHomeHud [1, c. 4]. Hekoropsie
y4€HBIE pacKPBIBAIOT MOHITHE HOPMATHB-
HOTO JOrOBOpa 4epe3 TaKue KaTeropu,
KaK «IpaBOBOM aKkT», «IOPUANICCKUIT

aKT», «aKT-IZOKYMEHT», OPHCHTHUPYACH

IpeXxe BCEro Ha ero (opmaibHble, a
HE CYLIHOCTHBIC XapaKTepHCTHKH. Tak,
Hanpumep, JI.B. ABpameHko paccmarpu-
BaeT HOPMATHBHO-IIPABOBOM JIOTOBOP KAk

COBMECTHBIM  aKT-JIOKYMEHT, KOTOPBIi
COJICP)KUT HOBBIE HOPMBI IIPaBa, KOTOPbIE
YCTaHaBJIMBAOTCS  MPAaBOTBOPYECKHUMH
OpraHaMy C LEJbI0 yperyJIupoBaHus KOH-
KpPEeTHOM >M3HEHHOW cUTyanun H o0e-
cneunBaroTcs rocygapcreom [19, c. 139].
Jlpyrue aBTOpPHI ArOT OIpe/eeHne HOp-
MAaTHBHOTO JIOTOBOPA B ACIEKTe IMTOHUMa-
HMS €r0 KaK MCTOYHMKA 1paBa. Tax, B Cio-
Bape TEPMUHOB 10 TEOPHH TOCYNapCTBa
U TIpaBa HOPMaTHBHBIE JOTOBOPHI OIIpe-
JIETSAI0TCS KaK ofiHa M3 OpM (MCTOUHHKOB
npaBa), BBIPAXKAIOIIAACS B TaKOM CIIO-
co0e MpaBOTBOPUYECTBA, KaK 3aKIIOUCHUE
COIIAlICHHs Ha TIAPUTETHBIX Hadallax Kak
IByMs, TaK ¥ OoJiee YIOTHOMOYCHHBIMHU
Ha To cyobekramu [20, c. 87]. [1.M. Pabu-
HOBHMY MOHHMAET HOPMATHBHO-IIPABOBOM
JIOTOBOp KaK OOBEKTHBHPOBAHHOE (oOp-
MaJbHO 00s3aTeNIbHOE IIPaBHIIO IIOBEJIe-
HHUA OOLIEro xapakrepa, KOTOpOE ycTa-
HOBJICHO I10 B3aMMHOH JIOrOBOPEHHOCTH
HECKOJIbKHX CYObEKTOB U 00eCceunBaeTcst
rocyaapctBoM [21, c. 99].

Takum 06pa3om, 001IeTeOpETHIECKOE
MOHATHE HOPMATUBHOTO Horosopa ¢op-
MHpPYETCsl Ha OCHOBE XapaKTepH3YyHOLINX
€ro TMPH3HAKOB C Y4YETOM MOHUMAHHS
crieu(UKH €ro IPUPOJIBI M XapaKTepa Kak
JIOTOBOPHOTO aKTa M WCTOYHHKA IIpaBa.
O600mMB  npuBeAEHHBIE AeHUHHIIIN
U OIUpasCh Ha CKa3aHHOE, IpeiaraeM
clleNyIolee OIpesie/ieHre: HOpMaTHBHO-
[paBoOBOH J0roBop — 310 (hopMasbHO-
ornpesieNIEHHOE COoIAalleHHe, OCHOBAaHHOE
Ha COINIACOBAaHUU OOOCOOJCHHBIX BOJIE-
U3bSIBIICHUH CyOBEKTOB IMpaBa, 00Jaaro-
IIUX TPaBOTBOPYECKUMH TTOTHOMOUHSIMH,
KOTOpOE MPUBOAUT K KOHKpETHOMY (hop-
MaJIBHOMY pe3ylbTaTy — YCTaHOBJIECHHIO,
W3MEHCHUIO HJIM OTMEHE PABOBBIX HOPM.

BoiBoabpl. Ha cerompsmiamii  1eHB
mpobiiemMa BBIOOpa EOMHOTO MOAXOJA
K IHOHMMAHHUIO JJOrOBOpPa KaK YHHKallb-
HOTI'0 IIPaBOBOI'O SBJICHUS U ONpEeIeHHs
€ro TMOHATUS TPOJNOIDKAET OCTABAThCA
HEpeLIEHHOH, YTO OOBACHACTCS CIIOKHO-
CTBIO IaHHOW TEOPETUKO-IIPABOBON Kare-
ropud. B Hay4HO#l HOKTpHUHE JOTOBODP
paccMarpuBaeTcs B pa3IMYHbIX aclEeKTax,
KOTOpbIE, Ha HAIll B3NS, AUAJICKTUYECKH
B3aMIMOCBSI3aHBI MEXIy COOOW W TI03BO-
JISIFOT PacKpbITh €r0 CYLUIHOCTh U CIICIH-
(UKy Kak [eJIbHOI MHOTOTPAaHHOH PaBo-
BOU KOHCTPYKIIUH.
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SUMMARY

The analysis of public relations as a communicative component of state management in the context of modern processes of
systemic transformation of Ukrainian society was carried out. The expediency of introducing into practice of government authorities
forms and methods of public relations as an integral element of the political process in modern Ukraine, which makes it possible to
realize the principle of openness of public administration and to increase the level of support of actions of state power on behalf of the
population was proved. It was determined that the development of the PR system in government authorities will provide an opportunity
to create an effective mechanism for solving many problems arising in the process of public administration, mainly to overcome the
estrangement between the public and the state. Only in the presence of advanced and effective feedback mechanisms between the
subjects and objects of management, one can talk about the formation of a civil society in Ukraine.

Key words: public relations, government authorities, public administration, communication, PR-technologies.

CBSI3M C OBIIECTBEHHOCTHIO B CUCTEME OPTAHOB I'OCYJIAPCTBEHHOM BJIACTH

Enena PAYUMHCKAS,
acCMMpPaHT
MHcTuTyTa IOATOTOBKY KaapOB
TocynapcTBeHHOM CITy>KOBI 3aHATOCTH YKPAHHBI

AHHOTALUA

OcymecTBieH aHaIN3 Ma0IMK PHIICHIITH3 KaK KOMMYHUKATHBHOM COCTABIISIFOIIEH TOCYIapCTBEHHO-YIIPaBIeHIECKON esITeNbHO-
CTH B KOHTEKCTE COBPEMEHHBIX MPOLIECCOB CUCTEMHO# TpaHcopManuy ykpanHckoro obmectsa. JlokazaHa 1enecoo0pa3HOCTh BHE-
JPEHUS B IPAKTHKY OPTaHOB IOCYIAPCTBEHHOTO YIpaBieHUs (OPM M METOJOB MabIMK PUICHIIH3 KaK HEOThEMJIEMOr0 3JIeMEeHTa MO~
JIUTAYECKOTO MpoIiecca B COBPEMEHHON YKpanHe, KOTOPHIH MO3BOJISIET PEaTN30BaTh IPUHIIUI OTKPBITOCTH TOCYIapPCTBEHHOTO YIIpaB-
JICHWSI, YBEINYNUTh YPOBEHb MOAJCPKKH JEHCTBHH IOCYJapCTBEHHOM BIACTH CO CTOPOHBI HaceneHus. ONpeneneHo, 9To pa3BUTHE
cuctembl PR B opranax rocynapcTBEeHHOMN BJIACTH AaCT BO3MOXKHOCTh CO3/1aTh JCHCTBEHHBI MEXaHU3M PELICHUs] MHOTUX MPoOIieMm,
BO3HHUKAIOIIUX B MPOLECCE TOCYJAPCTBEHHOTO YIIPABICHUS, NIABHBIM 00pa30M MPEOI0NeTh OTUYKICHUE MEXIy O00IeCTBEHHOCTBIO
1 rocynapcTBoM. TOJIBKO MPU HANWYHAU PAa3BUTHIX U Y(P(PEKTUBHBIX MEXaHU3MOB OOPAaTHON CBS3U MEXIY CyObEKTaMU M 0OBEKTaMH

YIIpaBJIeHUs] MOXHO TOBOPUTH O CTAHOBJIECHUH I'PAXKAaHCKOTO 00IIEeCcTBa B YKpaHHe.
KiroueBble cjioBa: mabiaMK pUIIeHIH3, OpraHbl TOCY/IapCTBEHHOH BIIACTH, FOCYAapCTBEHHO-YIIPABIEHUECKUI NpoIiecc, KOMMY-

Hukanus, PR-texnonorum.

Statement of the problem. World
experience testifies that the stability
and development of a state based on
principles of democracy is impossible
without the organization of an effective
dialogue between government authori-
ties, civil society organizations and indi-
vidual citizens. Namely the participation
of citizens in management projects at all
levels (from local to national) and at all
stages (from preparation of decisions
to their implementation) allows to
increase the efficiency of implementation
of power functions in general. European
integration, as a democratic response
to the challenge of a globalized era,
intensifies the dialogue between society
and government, parliaments and civil
society structures. The platform for such
a dialogue in Europe is the organiza-
tional and legal capacity of civil society

institutions to articulate social interests,
promote and protect them.

The relevance of the research topic.
At the same time, the success of the dia-
logue in some countries depends directly
on the joint actions of government author-
ities and associations of citizens and their
readiness for cooperation. Moreover, pub-
lic associations have a real impact on state
policy as well as bring pluralistic and dem-
ocratic ideas, embodying the whole spec-
trum of ideas generated in civil society.
Thus, in conditions of modern democracy,
constructive cooperation between society
and government allows mobilizing social
resources to solve socially significant
problems at a national scale.

Status of research. Nowadays PR is
defined as an important tool for the for-
mation of civil society, which is intended
to ensure the establishment of various

forms of interaction between the state
and the public, based on the harmoniza-
tion of common needs, interests, posi-
tions and cooperation. Accordingly,
the scientific substantiation of organiza-
tional-and-functional, social, economic
and other measures aimed at creating
the credibility of government authorities
through public relations forms and meth-
ods should be based on the achievements
of domestic and world science.

Scientific works of such researchers in
the sphere of public relations, as V. Bebyk,
G. Pocheptsov, S. Kunitsyn, who consider
public relations as an auxiliary function
in the public administration sphere as
well as identify issues that are related to
the formation of political image and tech-
nologies of political campaigns by meth-
ods and means of PR-activity, analyzed in
the process of research [1; 4; 5].



The main methods used by the author
during the research are dialectical method,
method of system analysis, method of his-
torical and logical unity, method of ascend-
ing from abstract to concrete, comparative
method, hermeneutic method, etc.

The object and purpose of the article
is a theoretical and scientific analysis
of PR as a management function designed
to facilitate the establishment, mainte-
nance of mutually beneficial relations
between a separate public-management
structure and the public.

Presentation of the main material.
The scientific term “public relations”
appeared in the practice of Ukrainian
social science and public opinion during
the years of independence.

Public relations is a special manage-
ment function that promotes the establish-
ment and maintenance of communication,
mutual understanding, mutual commit-
ment and cooperation between govern-
ment authorities and citizens. Accord-
ing to well-known American researcher
R. Harlow, this function involves solving
various problems: providing guidance
of the organization of the government
authority with information concerning
public opinion and providing it with assis-
tance in developing response measures;
provision of management activities in
the public interest; maintaining leadership
in a state of readiness for various changes
by anticipating trends; use of research
and open communication as the main
means of action, based on ethical norms
of communication [7].

American scientist R. Harlow, sum-
marizing various definitions, proposed
a synthesized approach, understanding PR
as a special management function called:

— to establish and maintain interrela-
tions, mutual understanding and cooperation
between the organization and the public;

— to resolve controversial issues
between the power and individual groups
of the public;

— to study public opinion and elabo-
rate appropriate forms of reaction to it;

— to define and emphasize the
responsibility of the management before
the public;

— to assist the management is effec-
tively changed according to the needs
of the time;

— to anticipate tendencies of social
development in order to prevent those that
are negative [7, p. 345].

“Public relations” is a constantly
evolving multidimensional phenomenon.
In our common English translation, it
means “communication with the public”
but to be more precise, the “public”, liter-
ally, is still approaching the term “public”,
which should be discussed in more detail.
“Public” means that this is a special form
of relations between citizens, government
authorities and local self-government
authorities, political parties and self-or-
ganization structures of the population
that take place at the institutional and cor-
porate levels.

In 1975, the US “Foundation for Pub-
lic Relations Research and Education”
attempted to synthesize and analyze all
approaches to the definition of “public
relations”. There were about five hundred
definitions. If we consider the intensity
of development of this scientific direc-
tion in recent decades, it will be easy to
imagine how much the number of these
interpretations expanded and increased.

One of the founders of this science,
Edward Bernays, defined the PR as fol-
lows: “These are efforts to persuade soci-
ety to change its approaches or actions
as well as to ensure the harmonization
of the organization’s activities in accord-
ance with the interests of society and vice
versa” [8].

Famous British “public relations”
specialist Sam Black believes that PR is
“art and science of achieving harmony by
means of mutual understanding, based on
the truth and complete information aware-
ness” [2, p. 20].

In our opinion, the main objectives
of PR-activities are:

— analysis of the state of public opin-
ion and its tendencies, analysis of the pri-
mary image of the government authority
and ways of its improvement/affirmation;

— solving operative tasks of author-
ities, dissemination of information con-
cerning the activity of the subject of PR,
establishing contacts with target audiences
as well as establishing and maintaining
contacts with mass media and other com-
munication channels;

— improvement of human and social
publicity of the government authority,
establishing and maintaining contacts
with the mass media and other commu-
nication channels through interpersonal
relations;

— development of social participa-
tion and formation of a culture of engage-
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ment, communication support, introduc-
tion of innovations, prevention of crises
of relations between government author-
ities and stakeholders;

— confidence building, build-up of
reputational capital of government author-
ities as well as establishment and mainte-
nance of links with all groups of stake-
holders.

At the same time, the formation
of effective PR-technologies is con-
nected with the search for optimal models
of communication between the govern-
ment and society. One such model might
be the model proposed by the American
researcher and theorist of the PR sphere
James E. Grunig, who substantiated
the peculiarities of the models of pub-
lic relations and considered the practical
use of bilateral communication between
the subject and the object of PR [10].

Summarizing the above, one can
conclude that “public relations” is
first of all, informing the public about
the activities of a government author-
ity or organization/ institution. This
involves providing the information
that a government authority or insti-
tution/organization wants to provide
about themselves and their activities for
more favorable conditions of coopera-
tion and interaction, but this is not yet
an interaction as a result.

Interaction of interest groups
and political elites in modern Ukraine is
one of the key elements of the political
development of our country. The commu-
nicative unity of these segments of polit-
ical interactions is ensured, in particular,
by the technologies of public relations,
the development of which in recent
years is one of the important charac-
teristics of the Ukrainian society. It is
primarily the establishing a positive dia-
logue between the institutions of power,
the political elite and the population.
This is even more important considering
the transitional nature of Ukrainian soci-
ety, the instability as well as the rapid
dynamics of value orientations of major
social groups. The problem of using
of public relations technologies in
the political process of modern Ukraine
is one of the priority topics of applied
political science. Its development in
relation to the needs of domestic political
practice has both its own methodological
value and applied value, since it makes
it possible to adjust the approaches to
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te use of methods of conducting politi-
cal PR campaigns, to make them more
organic for political processes of differ-
ent types and levels as well as to ensure
the legitimate use of political technolo-
gies in modern Ukrainian society.

As G. Pocheptsov notes in his
research, in the period of the formation
of Ukraine as a democratic state, the for-
mation of a positive image of government
authorities is very important. Public ser-
vice personnel can help here because “a PR
specialist acts as an advisor to a manager
and as an intermediary, who help to trans-
fer personal goals and objectives into
a reasonable, community-friendly policy”
[4, p. 215].

A key element of the whole system
of political communication is commu-
nicative technology. The leading place in
the system of modern political commu-
nications is occupied by public relations
(PR). The main elements of establishing
a communication link in public admin-
istration are the government (govern-
ment authorities), the public and the PR
as an instrument for ensuring interaction
between them. The government always
seeks to influence the public, which
always has the ability to “reverse effect”.
The purpose of the government is to form
the most loyal attitude of the public that is
possible only on the basis of trust, which
can be achieved through the establishment
of effective communicative relations. So,
PR is a communicative way of establish-
ing relations between the government
and the public.

Political ~PR-communication s
an important element of the modern
political process and the main tool
of competition for power resources.
Political PR-communication is a way
of power legitimation and political deci-
sion-making. As scientists have repeat-
edly emphasized, communication can
be interpreted as an epicenter of politics
as well as one of the leading elements
of the political system. Introducing into
the political sphere, new information
and social-and-communicative tech-
nologies lead to a mutation of many
forms of political behavior, modifying
the patterns of relations between polit-
ical actors, as well as fundamentally
altering the whole sphere of the symbolic
representation of the political space.

The problem of the content, place
and role of the political PR in the social

communications system, despite the large
number of scientific researches, remains
very relevant for each of the “histori-
cal epochs” associated with a particular
stage in the society’s life. The point is
not only that a specifically personalized
expression of power imposes its imprint
on some typological features, methods
and content of political PR in the imple-
mentation of social communications. It
cannot be forgotten that the presence
of numerous subjects in the political pro-
cess with inconsistent political and social
demands and interests, as well as a very
mobile social landscape, whose “com-
munication” characteristics should be
considered by the subjects of the political
PR, provide its unique color and inno-
vative features to the above-mentioned
typological properties. As a constit-
uent element and tool of social com-
munications in a relatively developed
social community, the political PR is
intended to provide informational sat-
uration and full legitimacy of power,
as well as reflect the content and logic
of political processes in terms of emerg-
ing social expectations and interests
of various social groups of society.
However, the realization of this objec-
tive context and the purpose of political
PR depends on many factors, such as
the economic nature and nature of mass
media, monopolization or democratic
access to the media of various political
forces, reflecting the diversity of social
demands that emerged in society as well
as the ways and forms of articulation
of positions subjects of social commu-
nications, etc.

Existing government authorities
often use “public relations” to strengthen
their political influence on the masses
in order to hold power and carry out
planned activities. However, the func-
tioning of the mentioned socio-political
phenomenon can simultaneously ful-
fill the role and certain social control.
After all, no political-power structure in
modern society cannot function success-
fully if it does not receive in the pub-
lic the necessary level of legitimacy
and positive image.

In general, PR is a management
function designed to facilitate the estab-
lishment, maintenance of mutually ben-
eficial relations between a separate pub-
lic-management structure and the public.
Accordingly, the PR is intended to assess
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the public attitudes to certain struc-
tures of the government authorities in
order to achieve mutual understanding
between them. Thus, “public relations”
is an important instrument for the forma-
tion of a civil society, which is intended to
ensure the establishment of various forms
of interaction between the government
and the public, based on the harmoniza-
tion of common needs, interests, positions
and cooperation.

In government authorities, pub-
lic relations perform a twofold task: on
the one hand, they promote the expres-
sion of the interests of society, stimulate
the involvement of citizens in the pro-
cess of governance, prevent and resolve
social conflicts, coordinate and harmonize
the relations of power and society, on
the other — contribute to the change of polit-
ical power itself, making its more open.

PR is an important communicative
function of the public administration pro-
cess, implementation of which includes:

— dissemination of information
concerning the activities of government
authorities through the media;

— organization and holding of sem-
inars, press conferences, presentations
and other actions of government author-
ities concerning socially significant
issues and their wide coverage in national
and regional mass media;

— development and implementation
of advertising and information cam-
paigns (smoking cessation, treatment for
cancer patients, protecting the poor, pay-
ing taxes, etc.);

— information support for the for-
mation of a positive image of the govern-
ment.

Implementation of the communicative
function of public administration depends
on the peculiarities of its implementation
as a whole. PR is one of the important
functions of public administration, which
ensures informing the public on the content
of the creation and implementation of gov-
ernment policy, through the application
of appropriate communication strategies.
These include the formation of a sense
of pride and patriotism for their state
among citizens, the formation of respect
for law enforcement authorities, and so on.

Public-management  activities  in
the PR sphere include the following main
areas:

— monitoring the needs and interests
of the public as a condition for the suc-



cessful implementation of the government
policy;

— work with non-governmental
organizations and political parties;

— creation of a positive image
of an official or a separate state-manage-
ment structure;

— construction of an effective system
of relations between government authori-
ties and the media;

— establishment of a friendly rela-
tionship between the senior management
with the personnel;

— conducting a public examination
of certain normative legal documents,
decisions, etc.;

— organization and holding of appro-
priate public events;

— development of an appropriate
model of positioning and repositioning
(if necessary) of government;

— management of crisis situations;

— forming a positive image of gov-
ernment authorities.

PR technology has an appropriate
structure, which is depicted in the Pic. 1.

Any PR technology is aimed at cre-
ating an effective system of communica-
tive interaction between the government
and the public.

Today the organization of realiza-
tion of socio-political tasks of PR in
the aspect can be represented in such
a sequence: stage of gathering infor-
mation and problems setting — scien-
tific and methodological stage — organ-
izational and managerial stage — stage
of practical implementation — stage
of evaluation of the effectiveness.
At the first stage, the main task of politi-

cal PR is to collect information and mon-
itor socially significant problems. This
stage involves the use of research meth-
ods for managing social processes.
The second stage is a scientific and meth-
odological one. At this stage, a general
strategy of socio-political activity is
being developed, based on a certain con-
ceptual model of social policy, adequate
methods and means of implementing
practical marketing actions and meas-
ures, and justifies a system of criteria for
social effectiveness of public relations.
The organizational and managerial stage
is connected with the definition of sub-
jects of political marketing, the coordi-
nation of their activities, the formation
of a management system for the imple-
mentation of social and political tasks
at the state and non-state level as well
as the coordination of material-and-tech-
nical and financial provision of prac-
tical actions for their implementation.
At the stage of practical implementation,
the main goal is to coordinate and adjust
the actions of the subjects of political
PR, communication support of market-
ing measures using PR-technologies.
PR-technologies in public admin-
istration do not have the proper prac-
tical as well as theoretical elaboration
in Ukraine. Paradoxical is the situation
when the political forces participate in
the electoral process, involve the best
both domestic and foreign PR profes-
sionals, but when they win and come to
power, immediately begin to “scrimp”
on the elaboration and implementa-
tion of effective PR-technologies. This
tendency is characteristic not only for

Structure of PR technology in communication between the government
authorities and the public

4>| Purpose: ensuring trust, achievement of mutual understanding

Content: realization of functions on achievement of trust, mutual
understanding, positive image and presentation

A 4

Methods: openness, transparency, justification, attraction, positioning

Tools: publications, reports, briefings

separate political force

Result: involvement of the public on the side of the government or a

Pic. 1. Structure of PR technology in communication between
the government authorities and the public
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Ukraine but also for developed coun-
tries, except for those where the elite
realizes that in order for the government
to be perceived by citizens as “effec-
tive, open and transparent”, it must con-
stantly work with the help of appropriate
PR-activities, actualization of individ-
ual events, etc. The basic guarantee
of effective permanent interaction with
the public should be the continuous
monitoring of needs and interests, so
that the government will know what
the public wants from them and how
best to “serve” people’s interests.

At the same time, one should con-
sider the opinion of O. Mytiai that ide-
ally the communicative activity of pub-
lic administration authorities should
promote the development of democratic
social governance. But, in practice,
depending on the phase of the politi-
cal process, communication between
legislative and executive authorities
and society tends to focus on specific
events and programmes in the context
of which information technologies, pub-
lic opinion and involvement in advisory
and expert activities are used. In such
conditions, the openness of authorities
of state power and accessibility to var-
ious information becomes the main pre-
requisite for the successful development
of the democratization of society [3].

PR in public administration is
intended to provide assistance to
the state in resolving objective contra-
dictions in the functioning of the polit-
ical and state-management system. Pro-
ceeding from this, state-management
structures are called upon to ensure
the establishment of direct and pub-
lic feedback. Based on that, one can
determine the main functions of PR in
the public administration, which are
reduced to the democratization of pub-
lic administration and the promotion
of the formation of civil society.

The activity of government authori-
ties and local self-government authorities
in the PR sphere is reduced to interaction
with the press, the implementation of ana-
lytical and forecasting functions, ensur-
ing coordination of corporate and social
interests. This should ensure the openness
and transparency of public administra-
tion as well as bring it closer to the needs
and interests of the public.

Summarizing the above mentioned,
one should agree with S. Pushniak's
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opinion that “public relations” is,
first of all, informing the public about
the activities of a government author-
ity or organization/institution. This
involves providing exactly the infor-
mation that a government authority or
institution/organization wants to pro-
vide about themselves and their activ-
ities for more favorable conditions for
cooperation and interaction, but this is
not yet an interaction as a result [6].

Insufficient development of PR in
public administration, which character-
izes the secrecy of power from a citi-
zen, gives rise to distrust of power. One
of the main reasons for such a situation
is the absence of special structures or
at least a specialist in the PR sphere
to the relevant authorities and local
self-governance. It is on the activity
of such structures that the explanation
of the citizens of the goals and strat-
egies of the government, the forma-
tion of an adequate understanding
of the nature of activities. Based on that
one can define the main functions of PR
implementation in the public administra-
tion, which are reduced to:

— establishing, maintaining
and expanding contacts with citizens
and organizations;

— informing the public about deci-
sions taken by the government;

— considering public opinion;

— analysis of the public reaction to
the actions of officials and government
authorities;

— forecasting social and political pro-
cesses;

— provision of analytical develop-
ments for the organization regarding
the current state of society’s life;

— formation of a favorable image
of the government authority.

Conclusions. Thus, political PR acts
as a management technology in the polit-
ical sphere. PR in public administration
is an important factor in the formation
and development of civil society insti-
tutions. PR allows the government to
achieve the appropriate level of public
support as well as the success in imple-
menting appropriate state-management
decisions. Due to this, PR is an impor-
tant means of democratizing the public
administration system by developing
effective communicative forms of har-

monization of the state’s functions with
interests, rights and responsibilities
of the public. In modern conditions,
the emergence of Ukraine as a social
state, the choice of an effective model
of political development and social
policy becomes of special significance
and acts as a priority for the formation
of an optimal system of interaction
between the state, political institutions,
market economy and civil society.
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SUMMARY

The article deals with the process of evolution and organization of the Prosecutor’s Office supervision over the bodies of inquiry
and preliminary investigation in the center and at a local level in Ukraine at the time of the New Economic Policy. The author
demonstrates relationship of the mentioned process with the political regime, which functioned in the country. The forms and methods
of supervision exercised by the Prosecutor’s Office are considered.

Key words: New Economic Policy, Prosecutor’s Office supervision, investigative agencies, bodies of inquiry, preliminary

investigation, political regime.

H3II 1 OPTAHU3ALNIUA ITPOKYPOPCKOI'O HA/I30PA 3A CJIEACTBUEM B YKPAUHE

Jmutpuiit THXOHEHKOB,
KaHJUaT OPUANYECKUX HAYK, TOICHT,

JIOLIEHT Kadespbl HCTOPUH TOCYIapCcTBa U NpaBa YKPauHbI ¥ 3apyOeXHBIX CTpaH
HanmonansHOTO IopuanYeckoro yHnBepcuTeTa uMeHu Spocinasa Mynporo

AHHOTALMS

B crarbe uccnenyercs mpouecc CTaHOBICHHS U OpraHU3al[My IPOKYPOPCKOro Ha/A30pa B LICHTPE M HA MECTax 3a OpraHaMu pac-
CJIEZIOBaHUS U TPEIBApPUTEIHHOTO CIEACTBUS B YKpanHe B YCIOBHUSIX HOBOW SKOHOMHYECKOH MOMUTHKH. [ToKa3pIBaeTCsl CBSA3b ATOTO
nporecca ¢ IeHCTBYIOIUM B CTPaHE MOJUTHYCCKUM PEKUMOM. PaccMmarpuBaroTest JOpMBbI 1 METOBI HPOKYPOPCKOTO HA30pa.

KiroueBble cj10Ba: HOBasi 3KOHOMUUECKAs TOJIUTHKA, TPOKYPOPCKUH Ha30p, OpPraHbl pacciieOBaHuUs, OPraHbl J03HAHUS, Ipel-
BapUTEIILHOE CIIEICTBHE, IIOTUTHIECKUH PEIKIM.

Problem setting. Since 2012, the new
Criminal Procedure Code has been operat-
ing in Ukraine, and so a certain experience
of application of the rules, embodied in
the Code, including those related to the Pros-
ecutor’s Office supervision over the agencies
investigating crimes has been gained by now.
The practice of administering the Criminal
Procedure Code of Ukraine has revealed its
strengths and weaknesses, while researching
into the issue supports the necessity of fur-
ther reforms in the sphere of the Prosecutor’s
Office supervision. At the same time, it is
important to take into consideration foreign
historical experience of exercising control
and supervision over the bodies conducting
pre-trial investigation, including the time
of the Soviet Union.

State of research. Of particular inter-
est is the period of the New Economic Pol-
icy implementation, when the institution
of the Prosecutor’s Office was renewed
and the foundation for the Prosecutor’s
Office supervision was laid. In Soviet histor-
ical and legal literature, this subject is raised
in the works by Yu.A. Kalenov, V.G. Leb-
edinskij, V.S. Tadevosyan, V.M. Savitskij,
V.N. Zhogina, and others. The researchers

mainly focused on analysis of the exist-
ing legislation while in their works very
little attention was paid to the history
of the Prosecutor’s Office supervision over
the bodies conducted pre-trial investigation
in the period under examination.

In the post-soviet scientific literature
a negative approach to the assessment
of the legal status and activity of the Soviet
investigative agencies was formed. There
was a particular tendency to consider those
bodies as repressive ones, which operated
only for the sake of the ruling Communist
Party and used as a tool to suppress any
opposition. As a rule, the investigative
activity of the preliminary investigation
bodies, its legal basis, as well as the Prose-
cutor’s Office supervision over their activ-
ity is not considered. Some attempts
to approach the issue rationally were
made only in the works by V. Sukhonos,
V.G. Klochkov, V.V. Murza and a number
of other Ukrainian researchers. They, how-
ever, do not view this problem as a sepa-
rate scientific research. Therefore, there
exists a necessity to survey the problem
of the legal status and activity of those
bodies by examining historical records

and normative legal acts, which were in
force at that time, which is the purpose
of this article.

Basic material. Bodies conducted pre-
trial investigations were referred to as bodies
of preliminary investigation in the first Soviet
Criminal Code of Ukraine of 1922 and in its
further versions. This term included both
inquiry and preliminary investigation.

The Criminal Procedure  Code
of Ukrainian SSR of 1922 defined militia
and crime detection as the bodies of inquiry
and, in particular cases, various inspections,
governmental institutions, and officials as
well [1]. In accordance with the Provision
on Judicial System of the Ukrainian SSR
of 1922, people’s investigators in investiga-
tion areas, senior investigators in provincial
courts, and Superior Case Investigators in
the Supreme Court and the People’s Com-
missariat of Justice of the Ukrainian SSR
were the main agencies conducting pre-
liminary investigation [2]. Since the Pros-
ecutor’s Office of the Ukrainian SSR was
established, it was charged with a responsi-
bility to exercise supervision over the bod-
ies of inquiry and preliminary investigation
that was embodied in the provision on the
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Prosecutor’s Office supervision adopted on
June 28, 1922 [3].

According to the Provision on the Peo-
ple’s Commissariat of Justice of the Ukrain-
ian SSR of August 1, 1923, supervision over
investigation and inquiry was imposed on
the 3d subdivision of the Prosecutor’s Office
of the Ukrainian SSR. This subdivision was
responsible for exercising direct supervision
over crime detection activities of investiga-
tors, over militia and Criminal Investigation
Department in the field of crime detection
and inquiry. The subdivision took steps to
raise the level of its officers’ skills, set up
unified reporting forms, and dealt with com-
plaints about illegal acts of investigation or
inquiry bodies, slow pace of proceedings,
and violation of time constrains [4].

Under the Decree of the Central Exec-
utive Committee of the Ukrainian SSR
of November 21, 1923, the 4th independ-
ent subdivision exercising supervision over
the General Prosecutor’s Office bodies was
detached from the 3d one [5]. The subdi-
vision was responsible for supervision
over activities of the General Prosecu-
tor’s Office in the sphere of crime detec-
tion, established unified forms for reports
by the bodies of the General Prosecutor’s
Office and considered complaints about
illegal acts of this department officers, slow
proceeding, violation of time constrains for
bringing charges, etc. The 4th subdivision
had to carry out this work both directly
and through the province Prosecutor’s
Offices (later on — districts) [4].

By the beginning of the year 1924,
the main organizational issues had
been solved, the functions of the bodies
of the General Prosecutor’s Office had been
defined, and the Prosecutor’s Office super-
vising responsibilities had been specified.
The legislative embodiment of this period
is reflected in the secret decree of VUTSIK
“On relationship of the GPU and the bodies
of the Prosecutor’s Office exercising supervi-
sion” of September 20, 1923 [6]. Since then
inquiry conducted by the bodies of the GPU
in counter-revolution crimes and military
espionage was equated with preliminary
investigation. Supervision by the Prose-
cutor’s Office regarding those cases could
be carried out only from the point when
a retrieval operation was finished and a for-
mal investigation started. Officers conducted
cases were obliged to follow a prosecutor’s
directions to fulfill requirements of the crim-
inal procedure legislation when instituting
criminal proceeding, bringing charges, mak-
ing arrests, searches and seizures, as well as

to observe time limits within which investi-
gation had to be conducted.

According to the decree of VUTSIK
of December 6, 1922, those officers had
the right to conduct preliminary investi-
gation into the cases of banditry, robbery
and plundering committed by a repeated
criminal or a gang. It was set by the decree
of September 20, 1923, that supervision over
such cases must be exercised by the Prose-
cutor’s Office on the same grounds and in
the same order as in case of supervision over
the inquiry bodies [6].

Prosecutors’ instructions were recorded
in supervisory proceedings, which were
instituted in the cases investigated by the pre-
liminary investigation bodies [7]. Copies
of investigators’ orders as to the beginning
of the criminal prosecution proceeding
against an accused person, choosing a meas-
ure of restriction, terminating of the prelim-
inary investigation and other sufficient case
materials were also entered upon the record.
By the end of the year1923, some district
prosecutor’s offices began to initiate super-
visory proceedings too [8].

Since December 1923, the 4th subdi-
vision started to exercise supervision over
the movement of arrested persons who
were under authority of the State Political
Department [4, p. 17]. In the same month,
instructing the provincial prosecutor’s
offices as to the supervision over the local
bodies of the GPU begins [4, p. 17]. Five
of the sixty-three circulars issued in 1923 by
the Prosecution Department were devoted to
the supervision over the GPU (concerning
the issues of sending cases of counterrevolu-
tionary crimes, appealing to the Prosecutor’s
Office of the Republic in all cases of disa-
greement between a province prosecutor
and the GPU, etc.) [4, p. 6]. The General
Prosecutor’s Office of the Ukrainian SSR, in
its turn, had to submit all its orders concern-
ing the investigative procedure improvement
to the 4th subdivision for approval [4, p. 16].

In 1923, it was set that province prosecu-
tors were required to submit periodic (every
three months) and annual reports of super-
vision over the GPU with an attached sta-
tistical statement to the Prosecutor’s Office
Department of the People’s Commissariat
of Justice. In the first reports province pros-
ecutors provided a variety of information,
at the same time, though often keeping
silent about the main and essential one [9].
This circumstance induced the Prosecutor
of the Ukrainian SSR to entrust the general
subdivision with the task of working out
the schemes of prosecutors’ reports and think
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over the introduction of monthly reports
instead of reporting once every three months.
The subdivision developed the scheme
of such reporting in the form of “coupon A”,
and by the end of February 1924, having
summarized the work on supervision over
the preliminary investigation bodies, set
the main forms of supervision [4, p. 6].

‘When the organizational work was com-
pleted, the Prosecutor’s Office focused its
attention on the essence of conducting crim-
inal cases, and primarily on differentiation
of investigation and inquiry. During 1924,
prosecutors of the subdivision had to get rid
of the following shortcomings: a) conduct
of investigation in a variety of cases without
a sufficient ground; b) focusing of investiga-
tors on obtaining confession instead of col-
lecting objective evidence; ¢) long investiga-
tion; d) unjustified application of custody as
a restriction measure [10].

It was rather difficult to deal with those
shortcomings. The Prosecutor’s Office
often faced with low level of proficiency
of its workers at the local level, and some-
times even with their absolute professional
impropriety. It was far more difficult to over-
come conservative thinking and the desire
of individual investigators to act according
to the rules of wartime, getting rid of “red
terror” inertia and observing that the activ-
ities of the investigative bodies complied
with the requirements of the new legisla-
tion. During 1924, the Prosecutor’s Office
Department issued sixty circulars on
the activities of the GPU bodies and their
supervision [10, p. 227, 129]. This work
gave positive results. Instead of great num-
ber of conflicts between the Prosecutor’s
Office and the GPU, which took place in
1923 at the periphery and required interven-
tion by the centre, in 1924 there were only
five of them. Yet they were a matter of prin-
ciple [10, p. 228].

Supervision over the activities of pro-
vincial court investigators, people’s inves-
tigators and local bodies of inquiry was
exercised by province Prosecutor’s Offices,
which were obliged to submit quarterly
and annual reports to the Prosecutor’s Office
of the Ukrainian SSR [4, p. 3, 9]. The rights
of the prosecutor, supervising over inves-
tigation and inquiry, were the following:
at any time, he could get acquainted with
all the materials of the inquiry and prelimi-
nary investigation acts, give instructions for
specific cases, propose to carry out certain
procedural actions. For each newly initi-
ated case, the prosecutor was given copies
of the decision provided for by Articles 112,



131, 163, 207 of the Criminal Procedure
Code of the Ukrainian SSR, which were
entered upon the supervisory proceed-
ings. The prosecutor approved institution
of the prosecution and a restriction measure.
At the end of the investigation the prosecutor
made decision as to dismissal of the case, its
referral to court or return for further investi-
gation. Furthermore, complaints were lodged
with a prosecutor against acts of the bodies
of inquiry and preliminary investigation,
which had been authorized by a prosecutor
himself [11].

Establishing of the Prosecutor’s Office
supervision over the investigation and inquiry
went faster in the centre. At the local level,
as one can see form the governors’ reports
[4, p. 195-200], prosecutor’s supervision
in this realm had become noticeable only
by the end of the year 1923. In their reports
province prosecutors pointed out such diffi-
culties as staff deficiency, low level of pro-
ficiency of the workers of the Prosecutor’s
Office, and absence of the established sys-
tem of supervision.

Gradually, in the process of practical
activity related to supervision over the bod-
ies of preliminary investigation and inquiry,
experience accumulated and sustainable
forms of supervision developed. Those
forms were: 1) periodic reports by inves-
tigators and workers of the inquiry bodies;
2) periodic prosecutor’s visits to the bodies
of inquiry and investigation with the purpose
of hearing reports on the cases they inves-
tigate, as well as on particular questions;
3) request by a prosecutor to survey par-
ticular cases and documents personally;
4) prosecutor’s visits to remand homes
and questioning of prisoners; 5) considera-
tion of complaints and applications lodged
by prisoners and their relatives [12, p. 17].

As the Communist Party was pursu-
ing the New Economic Policy, the role
of the Prosecutor’s Office was constantly
growing. By the year of 1925, its influ-
ence had greatly increased. By that time,
relying on the Party bodies’ support, it has
already exercised quite effective supervi-
sion over the bodies of preliminary inves-
tigation and inquiry. But when there could
be observed a departure from the principles
of NEP, the tasks of the Prosecutor’s Office
began to change. And, as it was correctly
noted by a researcher 1.B. Usenko, now
the Party bodies directed it to give support to
the agencies of the GPU rather than to exer-
cise control over their activities [13, p. 48].
At the same time, the Communist Party did
not entirely rely on the Prosecutor’s Office

and duplicated its functions. Twice a month
the GPU of the Ukrainian SSR had to send
special reports with respect to combating
crime activities and state of public opinion
to the Central Committee of the Commu-
nist Party of the Bolsheviks of Ukraine
[14]. Bringing New Economic Policy to
the end was also indicated in the resolu-
tions of VUTSIK and the Council of Peo-
ple’s Commissars of the Ukrainian SSR of
June 9, 1926 and of October 10, 1928, which
sufficiently extended competence of the State
Political Directorate’s agencies. According
to these normative acts, the GPU, as it was
already mentioned, was empowered to hold
investigation in cases of malfeasance, eco-
nomic, property, and other crimes. Inquiry
and preliminary investigation in given cases
had to be carried out under the direct supervi-
sion by the Prosecutor’s Office. Being guided
by the resolution of 1926, persons exercising
prosecutor’s supervision could acknowledge
that inquiries were quite complete and send
cases back to the bodies of the GPU, which
carried out those inquiries, to perform only
the most necessary investigative activities.
An investigator from the GPU could limit
himself to bringing accusation, question-
ing a suspect and drawing an indictment
(Art. 3). In the resolution of 1928, the legisla-
ture went even farther allowing the prosecu-
tors to send any case to the bodies of the State
Political Directorate (Art. 2). Those meas-
ures should be considered as an attempt to
simplify and accelerate procedure rather
than as an extension of powers of the Prose-
cutor’s Office [15].

Under the resolution of 1926 persons
exercising supervision, having received
a case from the GPU, could dismiss it,
send to a judicial body (Art. 4), or send
back for additional investigation (Art. 6).
The prosecutor had to act in exactly the same
way in conformity with the regulation
of 1928 (Art. 4, 5). Moreover, custody period
for the persons, who were under investiga-
tion in the State Political Directorate could
be extended by a prosecutor for one month.
In case of a district prosecutor’s refuse to
approve custody period extension, the sub-
mission of the body of the GPU for extension
of this restraint was sent to the Prosecutor’s
Office Department in the People’s Com-
missariat of Justice of the Ukrainian SSR
for final decision. It was considered, that
custody period was extended until receiving
of the decision. Further extension of custody
period was allowed only with permission by
the Prosecutor General of the Ukrainian SSR
or his deputy (Art. 6). The measure of restric-
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tion, applied to the persons who were under
investigation of Special meeting at the Board
of the GPU of the Ukrainian SSR, could be
changed or remitted only by the meeting
itself or by the Prosecutor’s Office Depart-
ment in the People’s Commissariat of Justice
of the Ukrainian SSR (Art. 7) [15].

Simultaneously with the resolution
of October 10, 1928, which made the respon-
sibilities of the GPU and the Prosecutor’s
Office more accurate, VUTSIK and SNK
of the Ukrainian SSR adopted secret reso-
lution “On interrelation between the bodies
of the GPU of the Ukrainian SSR, the Pros-
ecutor’s Office supervision, and judiciary”.
It repealed the secret resolution of Septem-
ber 20, 1923, but completely reserved its
principles [6].

Therefore, in conclusion it should be
mentioned that in 1928 the central and local
bodies of the Prosecutor’s Office supervi-
sion possessed almost the same rights as
in previous years. However, understanding
of those rights was limited by narrow bounds
of the Bolshevist doctrine. The Prosecutor’s
Office, being an integral part of the soviet
party-state system, based its activity, as it
was required by changes, which took place
in the party line.
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BKJIAJI MPEJCTABUTEJEN
YMUTPALIMM MEKBOEHHOT'O IEPHOJIA
B PA3BUTUE YKPAMHCKOW
UCTOPUKO-ITPABOBOI1 HAYKH
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AHHOTALUS

Crarbsi MOCBAIIEHA HCCIEAOBAHUIO TOCYAApCTBEHHO-NPABOBOM MBICIH B Cpefle
YKPauHCKOM 3MUTpallMU MEKBOEHHOro nepuona. I[IpoananusupoBaHbl B3NIAABI yKpa-
HWHCKHX IOPHCTOB, HAyYHBIE JOCTHKEHHS KOTOPHIX OCBAIIEHB! TPABOBOMY ITOJIOKEHHIO
YKPauHCKOTO TOCYJapcTBa B pa3Hble HCTOpuUeckue nepuoasl. OnpeneneHa HeHTPab-
Has ujies B TBOPUECKUX MOMCKaX yKpauHckod amurpanuu 20-30-x rr. XX B., a UMEH-
HO CYILECTBOBaHHUE ITOJHOLIEHHOIO, OTIECIBHOIO HAapO/a, KOTOPbIN JOIDKEH UMETh CO0-
CTBEHHOE TOCYJJaPCTBO U CTaTh CYOBEKTOM MEXIYHapOIHOTO NpaBa.

KitroueBblie c10Ba: Hanus, rocyjapcTBo, ToCy1apCTBEHHOCTh, CYBEPEHUTET, IPaBO-
BOM 00BIYal, MEXXIYHAPOIHOE TIPABO.

THE CONCEPT OF STATEHOOD IN SCIENTIFIC
ACHIEVEMENTS OF THE UKRAINIAN EMIGRATION
IN THE 20-30TH YEARS OF THE XX CENTURY

Olga TOKARCHUK,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor at the Department of Theory and History of State and Law
National Pedagogical Dragomanov University

SUMMARY

Article is devoted to a research of a state and legal thought in the environment
of the Ukrainian emigration of the interwar period. Views of the Ukrainian lawyers,
which scientific achievements devoted to a legal status of the Ukrainian state during
the different historical periods are analyzed. The central idea in creative search of the
Ukrainian emigration of the 20-30th of the XX century defined, namely existence of
the full-fledged, separate people who must have own state and become the subject of
international law.

Key words: nation, state, statehood, sovereignty, customary law, international law.

[HocranoBka mnpoduaembl. Tocy- Cocrosinue wucciaenoBanus. Hayu-
JapCTBEHHO-TIPABOBBIE HJEH YKpauH-  HBIM  JOCTIKCHUSM  HpejcTaBHTENeH
ckoit smmrpamuu 20-30-x rr. XX B. OMHUTpalMl  MEXBOEGHHOTO  IepHona

MPOOJKAIOT OBITh AKTyaJbHBIMH B
Hame Bpems. TBopdyeckue JOCTHKE-

MOCBATHJIM CBOM TPYIBl TAKHE YYEHBIC,
kak: b. Anppycummu, M. Kapmasuna,

HUSI M3BECTHBIX YYCHBIX, TAaKHX Kak:
A. DBouxoBckuii, C. JIHUCTpSHCKHUH,
A. Diixensman, P. Jlamenxko, B. Crapo-
consckuii, C. UlemyxuH, CcHnocoOHBI
CIY)XHTh OPHEHTHpaMH I O0IIecTBa
B NPEOAOJICHUH NpoOIieM, KOTOphIE yiKe
HMEJU MECTO B UICTOPUU U OBLIIH OCMBbIC-
neHbl fopuctamu. MHOrHe UX BBIBOJBI
OTHOCHUTEIbHO YTBEPKICHHUS YKpPAHHbI
KaK HEe3aBUCHMOI0 TOCyJapCTBa COXpa-
HWIK CBOC 3HAYCHUE, BBI3BIBASI MHTEPEC
Y COBPEMEHHBIX YUEHBIX.

B. KoBansayk, A. Muponenko, A. Momax,
T. Ocramiko, B. [Torynsaunxwui, FO. Tepe-
meHko, A. Tokapuyk, 1. Typuus u ap.

Leasb crarbu. Llenbio crarby sBiseTcs
HCCIIeIOBaHNE BKJIaZa IpeICTaBUTeNeH
YKPauHCKOM 3MHUTpaLlMM  MEXKBOEHHOIO
Mepuoia B Pa3BUTUE HUCTOPHKO-IIPABOBOM
HayKH, aHAJIU3 UJIel YKPAaHHCKUX IOPUCTOB
U OOIICCTBEHHO-TIOIMTHYECKUX  JIesiTe-
Jie OTHOCHUTEIBHO MPABOBOTO COCTOSIHUSI
YKPAaHHCKOHW TOCYHapCTBEHHOCTH M IIOJH-
TUYECKUX OTHOUICHUIA.



H3n05xeHne 0OCHOBHOIO MaTepuaJia.
B rocynapcTBeHHbBIX B3DIfAAX IpenCTa-
BUTENEH YKPAWHCKOM 3MUTPALUN OIHOMN
U3 OCHOBHBIX SBJISUIACH UJESI O MEXAY-
HAapOJHOH CIpaBeAIMBOCTH, KOIZa Bce
rocyaapcTBa OyAyT HMETh OJHWHAKOBBIC

IpaBa Ha CAMOCTOSATENBHYIO JKH3Hb
U CBOE pa3BUTHE, KaXIbI Hapox Oymer
HUMETh IIPaBO Ha HE3aBHCHMOE OT APYTUX
HAapoJIOB CYyLIECTBOBaHME M HAa CBOOOI-
HOE€ Pa3BUTHE CBOMX HAI[MOHAJBHBIX CHIJI
U CIIOCOOHOCTEH, HEe Hapyllas TaKHuX e
IpaB IpyTUX HapoaoB [24, c. 4].

Jis  nydmiero OCO3HaHUS M3ydae-
MOTO BOIPOCA CIIEAYET BBISICHUTH, KaKOM
CMBIC]I COBPEMEHHBIE YYEHBIE BKJIAJbl-
BAlOT B TOHITHE «TOCYAAPCTBO», «TOCY-
JTapCTBEHHOCTHY», «CYBEPEHHTET» H KaK
COOTHOCATCS 3TU Kareropuu [8, c. 5].

Hcrtopuko-ipaBoBass ~ Hayka  IOJ
MOHSATHEM «TOCYJapCTBO» paccMaTpu-
BaeT OpPraHU3aIMIO ITOJUTHUYECKOH BIIa-
CTH, TJIaBHBIH HMHCTHUTYT MOJHUTHYECKOMN
cUCTeMbl OOIIEeCTBa, a IOA TEPMHUHOM
«rOCYAapCTBEHHOCTb» — CIELUPUIECKUH
MIPU3HAK rocyJapCTBEHHO-IIOJIUTHYE-
CKOH OpraHuM3aliuy oOLIecTBa, KOTOPHIM
OIpeNeNsieTcss HUCTOPUUECKOe DPAa3BUTHE
CTpaHbl (HallMW, COHO3a IUIEMEH U JApY-
rux o0pa3oBaHUi), CyMmeBIIeH CO37aTh
COOCTBEHHOE TOCYJapCTBO I BO3pO-
IUTH yTpadeHHOEe MO Pa3HbIM MPUIMHAM
(TmoTepst HE3aBHCHMOCTH, OOBEIUHEHHE
¢ napyroi crpanoi) [8, c. 5, 27, 162].
CyBepeHUTET NMEET BHyTPEHHEE 1 BHEII-
Hee U3MepeHHs. DTO 03HAYaeT, YTO rocy-
JlapcTBO 00NajaeT BBICIIEH M Heorpa-
HUUYEHHOM BIACTBIO HaJ BHYTPEHHUMH
cyObeKTamMH B NpeAeNnax paHull TOH HiIx
WHOU CTpaHbl (BHYTpEHHEE U3MEPEHHE), a
JIpyTHe TOCyAapCcTBa JOIKHBI IPU3HABATh
9TOT MNpPUHIMI (BHEIIHEE H3MEpEeHHe).
CyBepenuret, orMmedaeT B. beneBues, —
9TO OAWH W3 CYNIECTBEHHBIX IPU3HAKOB
TOCYZIapCTBa, €r0 BO3MOXKHOCTH IIOJTHO-
MIPaBHO OCYIIECTBISITH BHYTPU- W BHEII-
HETIOIUTHYECKHEe JieNa, He JIOIyCKaTh
BMEIIATENECTBA B CBOKO JAEATEIBLHOCTD
HMHOCTPaHHBIX TOCYAAPCTB U APYTHX BHY-
TPUTOCYIApCTBEHHBIX CHJI  (OpraHu3a-
uuit). HeoTbeMiieMbIMH FOPUINYECKUME
MpU3HAKaMU  CYBEPEHMTETa  SIBIAETCS
€INHCTBO, BEPXOBEHCTBO,
MOCTh TOCYAAapCTBEHHOM BiacTH [1, c. 7].
JI. Menpauk u B. Kanemtomuslit yTBepx-
JTAIOT, YTO TOCYAAPCTBEHHOCTD — 9TO KOM-
IUTEKC MHCTHUTYTOB TIOJIUTHKH, KYJIBTYPEI,
KOTOpbIe (DYHKIMOHHPYIOT Ha TEppUTO-
pUH HaceJeHHOW HAaIMOHAJIBHBEIM CO00-

HC3aBHUCH-

IIECTBOM, CBS3BIBAIOT €€ B IEJOCTHOCTb
u obecreunBaroT e paszsutue [8, c. 5-6;
14, c. 97].

C touku 3peHus opucta P. Jlamenxo,
YKpauHCKasi TOCYIapCTBEHHOCTb 3apOK-
JaeTcs eme A0 NpUOBITHUS BapsAroB
U TIOCTETIEHHO Pa3BHUBAeTCs Ha YKpawH-
CKHMX 3€MJISIX Ha OCHOBE JCHCTBYIOILIETO
HapOJOBIIACTHS, OTCYTCTBUSI 3aMKHYTBIX
COCTOSTHUH, BBIOOPHOCTH W CBOOOAEI.
OH B cBOHMX paboTax ynenseT BHUMaHHE
UCCIIEJOBAaHUSAM IOCYapCTBEHHOTO CTPOS
U TpPaBOBOTO TBOPYECTBA YKPAHMHCKOIO
Hapoza [19, c. 64-65].

YKpauHCKUIl HCTOPUYECKHI OMBIT
U Tpajulys — 3TO 33aKOH YKPaMHCKOIO
obmectBa. [l yKpawmHCKOTO TIpakia-
HHMHA BCErJa Ba)KHBIM ObLIO, 4TOOBI BCE
MPOUCXOAMWIO IO 3aKOHYy. 3aKOHHOCTb
1000  eATEeNbHOCTH — 3TO OCHOBA
YKPauHCKOTO TPayKAAHCKOTO MBIIIJICHUS
[12,c.217].

S. TypunH oOBSCHWIIA TOJIKOBaHUE
A. DiixeapbMaHOM TIIOHSATHS «TOCymap-
CTBO», KOTOpBI BUAEN B HEH «IIOCTOSH-
HBIH, JUTUTENBHBII OOLIECTBEHHBIH CTPOM
CBOOOZHBIX TPaXIaH C MX AKTUBHBIM
y4acTHEM B COOTBETCTBYIOIIHX (opMax
yIpaBlICHUsT Ha OIpPEAETIEeHHOH, MOCTO-
SIHHOW TEpPUTOPUHU IO BEPXOBEHCTBOM
HauBBICUIEH CYBEPEHHOH BIACTH», LIENBIO
KOTOPOW  YYEHBIM-IOPUCT  OIpenelIsiI
«peanu3alyio BHYTPEHHEH M BHEIIHEH
0€301macHOCTH, a TaK)Xe JYXOBHBIX W JKO-
HOMHYECKUX IMOTPEeOHOCTEH HaceleHus,
a e HHCTHUTYLHMOHAJIPHOH OCHOBOH —
MPaBOBbIE, KOHCTUTYLMOHHBIE U KOPIIO-
paTHBHBIE HOPMBbI, OObIYaN M TPaJHIIUK)
[25, c. 25].

Konnenmnuio oTHOCUTENBHO Cyle-
CTBEHHBIX M3MEHEHUH B MEXIyHapoJ-
HOM IIpaBe, KOTOPBIE MPOU30ILIH IOCIEe
IlepBoii MUpOBON BOWHBI U CO3AaHUSA
Jlurn Hanwmit, O. DiixenbMaH npeacTaBuil
B cBoeil pabore «IloGyToBi mincraswy,
NpaBHUYUM yKiIaag 1 cydacHHU Kyib-
TypHUH NOCTYI MIKHApOIHOTO TIpaBay,
HaMNMCAHHOI MM Ha YKPAaWHCKOM SI3BbIKE
u omyOiukoBaHHOW B 1931 1. BO Bpems
npeObiBaHus B SMmurpanuu B Yexoc-
noBakuu. B 2004 r. ona Obuta moaHO-
cThi0 mepeusfaHa HMHCTUTyTOM rocy-
napctBa u mpaBa uM. B.M. Kopeukoro
HAH VYxpaunsl B pamkax «AHTOIOTUH
YKPaWHCKOH  IOpUJUYECKOM  MBICIN»
[7, c. 332-382] u, Takum 0OpazoM, Kak
ykazpiBaeT K. CaBuyk, ¢akTuuecku
3aHOBO BBEJEHAa B Hay4dHBIH 000pOT
[20, c. 246-247].

IANUARIE 2019

O. DiixenbMaH B JaHHOM TpyZa MOJI-
YepKHBaJl, 4TO OTCYTCTBHE 3aKOHOJa-
Tesl, 3aKOHOAATEJILHOM BIIACTH B COCTaBE
MEK/lyHapOHOTO IIpaBOBOro ObITa He
HCKIIIOYAeT peabHOW BO3MOKHOCTH BO3-
HUKHOBEHHS M (DaKTM4YECKOro IpHMEHe-
HUSL B IPAKTHKE HOPM [IPABOBOT'O OObIYas.
VY4eHblil NOAYEPKHUBAN, YTO IPABOBOM
00BIYalf HCKITFOYUTENIFHO B IOPHINIECKOM
TTOHUMAaHUH, «KOTOpOe OOLIEeTpU3HaHO,
HE MEET 3TOT0 3HAYECHHUS B MEXKAYHAPO.I-
HOM IIpaBe, 4epe3 (pakTHIecKue, IpUHIU-
ITMAJIbHO €My CBOHCTBEHHbIE, XKM3HECHHbIC
00CTOSsITENILCTBA, @ IIOTOMY HE MOXKET
ObITh M ero (PaKTUYEeCKOro HCIOIbh30Ba-
HUS B MEXKIYHAPOIHBIX OTHOIICHUSIX)
[6,c. 12].

Jlnst 'opucTa BIIOJIHE TIOHSATHO TO, YTO
MEXIyHapOAHOE TPaBO B CBOMX OCHOBAX
MOTJIO OBl OCHOBBEIBAaThCS Ha IIPAaBOBOM
o0BI7ae, BMECTE C TEM OH BBICKa3bIBAJICS,
YTO B CHEIU(PHUECKOM XapakTepe ycio-
BUil MEXyHAPOIHO-TIPABOBOM MPAKTHKH,
IIPaBOBOMY OOBIYAI0 HE XBATAJO HY)KHOH
IOPUANYECKON OIPENIeNIeHHOCTH M TOYHO-
CTHU B COJIEP)KaHUM T€X HOPM IpaBa, KOTO-
pBIMU  TOJDKHBI ObUTH OBI OBITH HOPMBI
IIPABOBOrO 00BIYasi B MEXKIyHapOIHOM
mpaBe. «... Ty OOJBLIYI0 M HEHCIPaBHU-
MYIO OHIMOKY C COXaJCHHEM IPU3HAIOT
HMEHHO T€ aBTOPUTETHI B HayKe MEXKIY-
HApOJHOTO NpaBa, KOTOPhIE YIOPHO TBEP-
IIT O IPEeUMYIIECTBEHHOM 3HAYeHUH
MPaBOBOTO O0ObIYast IS TIO3UTHBHOTO
MEXIYHapOZHOTO TIpaBa, — YTBEPXK-
nan O. DiixelbMaH, — CUHTast €ro Jake
IVIaBHBIM HMCTOYHUKOM JUISl IIOCJIEIHETO,
MIOCKOJIBKY IIPU3HAIOT, YTO MMEHHO BCE
OCHOBHBIE €0 HOPMBI HUMEIOT IIOJIOXKH-
TEJIbHOI MPaBOBOM OCHOBOM 3TOT UCTOY-
HUK — IIPaBOBOM 00bIuaii» [6, c. 13].

Uctopux mpasa C. Illlemyxun mpu-
JIep)KUBAJICS MIPOTUBOIOJIIOKHOTO MHE-
HUSL, YTBEPXKIasl, YTO «IIPaBOBOH OOBIUail
MOXeT OBITh TOJNBKO HAIMOHAJIBHBIM, €TI0
MOXET CO3/IaTh M yAEP)KUBATh, KaK CBOH,
TOJIBKO OTIpeIeIIeHHAs! )KUBast HAPOJIHOCTH,
a He KaKasg-To (PUKIMS, TOTOMY 4TO «IIHCa-
HOE IpaBo» (3aKOHOAATENbCTBO), KOIIa
OHO OTOPBAaHO OT IPABOBOTO OObIYad,
3aBHCHUT UCKJIIOUUTENILHO OT TOCYIapCTBa,
KOTOpO€, KaK W3BECTHO M3 HCTOPUM, HE
SIBJISICTCS YEM-TO TIOCTOSIHHBIM B IIOCTOSIH-
CTBE, 4aCTO MEHSETCS B CBOMX IPaHHUIIAX
U TIPaBUTEIBbCTBAX M JIAJIEKO HE BCermaa
TOKPEIBAET €000 aHTPOIOIOTHYECKYHO
IIEIIOCTHOCTH Hapona» [26, apk.115].

B. Crapoconsckuii BuAen oxHOU
W3 OCHOBHBIX 33/1ad MEXKTyHapOIHOTO
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IIpaBa — «yCTPOUTb OTHOLICHHS MEXIY
rocynapcreamuy. OH cyuTal, 4TO rocy-
JIapCTBa — 3TO CYObEKThI, HHTEPECH! KOTO-
PBIX HY>KHO MPU3HABATh U OXPaHATH [23].

VKpauHCKHM  y4eHBIM-JIEMOKparam,
KOTOPBIE OCYILECTBISUIN 000CHOBAaHUE KOH-
LN TOCYJapCTBEHHOCTH, OBUIO TpH-
CyIe HeXapaKTepHOe ISt MX 3aI1aTHOeBPO-
MEWCKIX EANHOMBIIIIEHHUKOB COYETAaHHE
OOprOBI 3a YTBEPXKIEHHE TIPAKIAHCKUX
cBOOOJ, HATHAIMOHAIGHBIX IPHHIUIIOB
JIEMOKPAaTUH C HAlMOHAIBHBIM BOIPO-
COM, CTpEMJICHHE K IIOCTPOCHHIO Hallu-
OHAJIbHOTO rocynapcrsa. Hapsmy c 3tum
C 3amagHoi JeMOKpatHell ux oObeauHsIIa
uzes JEeMOKPAaTHYECKOH TOCyAapCTBEHHO-
CTH, IJIe TOCYAAPCTBO JIOJDKHO PEeali30BaTh
JOMUHHPOBAaHME IIpaBa Hapopa (HAaIliH)
HaJ1 paBoM rocynapcersa [17, c. 9].

ITo yrBepxknenmo O. Momak, ctpeM-
JIeHWe K COIMaJbHOM CIIPaBEIMBOCTH,
KOTOpOe Bcerga ObUIO TIPHOPUTETHBIM
JUTsT OOJNBIEI YacTH YKpPaWHCKHX JIeMO-
KpaToB, YCTYIMJIO MECTO CTPEMIICHHIO
K TPaKIAaHCKOM M HaIMOHAJIBbHOW CBO-
6one. Tak, 3HauWTENbHAs YacTh Hpe.-
CTaBUTENIe YKPaWHCKOH MEXBOEHHOM
SMUTPALMU  CYUTANA, 4YTO IIPU3HAHUE
NPUHLMIA ~ CaMOOINpPEACNICHUST  HaLUi
OBLIO COOBITHEM NIEPEIOMHOTO 3HAYCHHUSI.

3HAYUTENBPHOE BHMMAaHHE HWHTEI-
JIEKTyasl YACTSUIM W PacCMOTPEHHIO
BOIIPOCOB, CBS3aHHBIX C YTBEPKICHHEM
B CO3HAaHWM YyBCTBAa NPABOBOH W IOJNH-
THUYECKO 0OmHOCTH yKpawHIEB. 3-3a
9TOr0, UCCIENysl YKPaMHCKYI0 HCTODUIO,
OHM HauOojee TINATENBHO HU3YydYalld Te
NIepHOIbl, B KOTOPbIE HA YKPAWHCKUX 3€M-
JISIX CYIIECTBOBaJAa TOCYJapCTBEHHOCTb.
3T0 MO3BOJIAIO aHATM3UPOBATH IIPABOBOE
MOJIOXKEHHE  YKPAMHCKOTO TOCYIapcTBa
B HcTOpUueckod perpocnekrtuse. O06o-
CHOBAaB CyIIECTBOBAaHHE IIOJHOICHHOTO,
OTIETBHOTO Hapoa, YIeHbIe-OSMHUTPAHTHI
MMOAYEPKHYNIN, YTO €My HYXHO Bce TO,
YeM TONB3YIOTCS IpyThe HalWu, Mpexae
BCero — rocyaapctso [9, c. 21].

O. DiixenpMaH OTMeYal, 4TO «B OyIy-
LIeM HAallMM CTaHyT CyOBEKTaMU MEXIY-
HapOIHOTO IpaBa JIMIIbL B TOM Clydae,
€CIIi OHM NPHOOPETYyT TaKoe HOJIUTH-
YecKoe IMOJIOXKEHHE Ha OTIENbHOM, of-
YUHEHHOM  MX  MyOJIMYHO-IIPaBOBOI
BJIACTH, TEPPUTOPHH, YTO HPEIOCTABUT
MOJIUTUYECKON  OpraHU3alliy  IIOJIOXKe-
HUE CyOBEKTa B MEXIYHApPOIHOM TpaBe.
[locnemuuii 00s3aTeNbHO TOIDKEH OBITH
MTOJTHOIIEHHBIM TEPPUTOPHANBHBIM  CO0-
CTBEHHHUKOMY [0, ¢. 27].

Pemienne  ykxa3aHHOro mpaBOBOTO
BOMpOCa O TMOIYYEHUH TOCYAapCTBOM
TAKOro IHOJIOKEHHUS, YTO JaBajlo Obl BO3-
MOXXHOCTb €MY CTaTh CyOBEKTOM MEXIY-
HapoaHoro npasa, O. DiixenbMaH BUAUT
HE B TYMaHHBIX, MICHHBIX CHUMIIATHAX
WY KAaKOU-TO OIPENEICHHON CEHTHMEH-
TaJbHOCTH, a TOJIBKO B PEAIBHBIX IOpH-
IMYECKUX CpelcTBaX M cmocobax, 4To
B TIPHUHIMIE, C €r0 TOYKH 3pEeHHs, He
OyZeT TpersTCTBOBATh ECTECTBEHHOMY
POCTY M YKPEIUIEHHIO CUIIBHON caMoil 1o
ce0e HallMOHAIBHOI H/IeH, COITIACHO CIIO-
COOHOCTSIM Ka)XIOH COOTBETCTBYIOIIEH
Hauuu [6, c. 27].

B. Crapoconbckuii ykaspIBasl, 4TO
HalMs SIBISCTCA CCTECTBEHHBIM IIEH-
TpoM wHHTepecoB. lIpusHaTh mpaBoOBYyIO
OXpaHy HHTEPECOB HAIMM O3HA4ano Obl
MIPU3HATh WX HOCHTEIS MPAaBOBEIM CyOB-
€KTOM MEXIyHapoIHOTO IIpaBa, a 3TO
Oo3Havyao OBl HAMETUTH IyTh IS pas-
BUTHS MaTepHabHOTO MEXTyHapOIHOTO
MIPaBa M CBSI3aHHBIX C 3TUM IMOCIIEICTBUI.
[IpaBo Ha camoolpenenaeHUe HaUUi yde-
HBIIl OCMBICIMBAET KaK «ImepBoe oliiee
YUPEXJIEHHE CEro  MEXAyHapOoIHOIO
IpaBa B MaTepUaJbHOM IOHHUMAaHUK
[21, c. 142-143].

Hemano yxpamHCKHMX HWHTENIEKTY-
aJoB oOpamamuchk K BOIPOCY HCTOKOB
YKpPauHCKOU rocyaapcTBeHHOCTH. M. I'py-
IIeBCKUII BUIEN ee BO BpeMeHa YKpa-
unbl-Pycu, B. Jlunuuckuii n 0. Jluna
B KazaukoM rocyupapcrse b. XmenbHuI-
koro, C. TomameBckuii — B [ amuiko-
Bonsiackom kusbkectBe XIII — XIV BB.
(oOpaman BHUMaHHE Ha TO, YTO YHHS —
YKPaHHCKO€ KaTOJIM4ECTBO, KaK CHUHTE3
BOCTOYHBIX M 3amaJHBIX PEIUTHO3HO-
KyJBTYPHBIX TpaAuIMi, HA CaMOM Jelie
SIBISIETCS.  ©IUHCTBEHHOW  HacTosIei
HaIMOHATBHON YKPAUHCKOH IIEPKOBBIO)

[13, c. 222; 18, c. 282], B. Kyuab-
CKHI — B YKPamHCKOW TOCYyIapCTBEHHO-
cta 1917-1921 rr. [18, c. 281]. Ha stoT
BOIIPOC /IO CHX TIOp HET OTBETa B COBpe-
MEHHOU UCTOPUKO-IIPaBOBON HayKe.

Jlvckyccun BOKPYT caMoi poOIeMBbI
MPOBO3MIAIIEHNSI WM BOCCTAaHOBIIE-
HUSI  YKPaHMHCKOH  TrocCyJapCTBEHHOCTH
B 1991 romy BO30OHOBISIOTCS KaXKAbIiH pa3
K O4epeHON TOJOBIINHE HE3aBUCHUMOCTH
VYKpauHbl, HO MOJHOIIEHHOTO LIyOOKOro
aHaJIM3a ee NCTOKOB JI0 CHX MOp HET.

XapaKTepHOH 4epTOil TEOPETUUECKUX
JIOCTIDKEHHH OTEUECTBEHHBIX YUEHBIX-
IOpPUCTOB OBUIO CTpeMiIeHHE 000CHOBAThH
rOCYJapCTBEHHOCTh YKpavnHBI Ha OCHOBE

MpaBa HAaOWM Ha caMOOIpeJeIeHNuE.
HoBble npuHLUNBI MOCTPOEHMsS MOCIE-
BOEHHOTO MHpa, BBIABUHYTHIE B. Buib-
conoM u Jlurort Harmwuii, cTtamu mis Hux
Y IPUHIUIIAMUA PEATbHON MOTUTUYECKON
NPaKTUKH U MOJIUTHYECKOH (uocopueii.
O603HaYMB yKpaWHIEB KaK OTAEITHHYIO
HaI[MI0, KOTOpas UMelia CBOKO COOCTBEH-
HYIO, XOTb M KPaTKOBPEMEHHYIO, ToCyap-
CTBEHHYIO HWCTOPHIO, OHU JOKa3bIBaJIH,
YTO YKpawWHIBI HE SIBISIOTCS HCKITIOYe-
HHUEM U3 BCEX HAPOAOB MUPA, Ha KOTOPBIX
3T0 HOBOOOO3HAUYEHHOE IIPAaBO PacIpo-
crpansercs [16, c. 337].

CoOCTBEHHYI0 KOHLEILHUIO HallUK
obocuoBan O. BoukoBckuii. CornacHo
€ro B3NIAJaM B OCHOBE HAIMM JIOJDKHA
JIeKaTh HIMPOKas CEeTh OOIIECTBEHHBIX
opraHm3anuii, MOIJEpXKKAa  CPETHEro
Kjlacca ¥ COOCTBEHHOE TOCYIAapCTBO
[18, c. 288]. Yuensrit yOex/eH, 9TO OIBIT
HUCTOPHUH W TIPAaKTHKA HAIMOHAJIBHO-
OCBOOOIUTENBHBIX JIBIDKEHHH —APYTHX
HapOIOB JAlOT BO3MOKHOCTH OCO3HATh:
«...JIy4IlIHe KyJIbTYypHbIE M XO3AHCTBEH-
HBbIE JOCTHKEHUS nopabolIeHHbIe
HapoIbl MOJTYYUIH IyTeM COOCTBEHHOMH
HALMOHAJBHOI IOMOIM, B CBOEOOpa3-
HOW HAlMOHAILHON (UHAHCOBOM KOO-
nepanuu. Havanmo Takux akumii U ux
HaWOOJNBIIHNNA TEHEXKHBIH YCIEX, CUUTACT
YYeHBIIl, NPUXOIWIOCH HE HAa BpeMeHa
MaTepUaIbHOTO  OIarOCOCTOSIHUSL  WJIH
OOIIECTBEHHOTO CIOKOHCTBUSI B JKHU3HH
9THX HapoJIOB, a B OCHOBHOM Ha BpeMeHa
KPHUTHYECKHX MOTPSCEHHUH, CTHUXMHHBIX
KaracTpod), TSHKEJIOro IOIMTHYECKOTO
MIPUTECHEHUS], XO3SIICTBEHHONW HUILETHI,
KOTOPbIE CTUMYIHPOBAIN YCHITIICHHYIO
HALMOHAJBHYIO JHEPruio nopadolieH-
HBIX HApOJIOB, PAa3KUTAIIM UX CTPEMIICHHUE
K CaMOCTOSTEJIBHOCTH, MOOYXIaIn WX
K T€pPOMUYECKOH )KEPTBEHHOCTHY [2, C. 4].

Coro3 MeXIy HalMei ¥ ToCyaapcTBOM
B. Crapoconsckuii Buaen HE MHPOCTO
BO3MOKHBIM, HO W 00s3aTeNbHBIM. [oCy-
JTapCTBO, OCHOBAaHHOE Ha PaIlMOHAILHOM
BOJIE, IOJDKHO CIEp)KHBAaTh, OTPAHUYU-
BaTh HEOOY31aHHOCTh COOOIECTB-HALUA,
CIIy’)KUThb IPOTUBOBECOM HX YCTpemile-
HusM [5, c. 143].

B. KoBanbuyk cripaBeiiIiBO OTMEYAET,
4To mpobnemsl, uccienyemsie B. Crapo-
COJIbCKHM, aKTyaJIbHBI ¥ CETOJHS; BBI3bI-
BAIOT HHTEPEC B HayKe U rOCyJapCTBEHHO-
IOPUIMYECKON TIPAKTHKE: HCCIIETOBAHUE
3aKOHOMEPHOCTEH 3BOJIONUHU TOCyIap-
CTBa ¥ [IpaBa Ha Pa3JINYHBIX ATANax UCTO-

PHUYCCKOTO pa3BUTHA, XapaKTCPHUCTHUKA



HOJINTUKO-IIPABOBOM IIPUPO/IbI COBPEMEH-
HOTO «KOHCTHUTYILHOHHOTO (TIPaBOBOTO)
roCyAapcTBay Kak BbIciieil (opmbl pas-
BUTHUSI MHCTUTYTA TOCYJAapCTBa; OIpesie-
JICHUE KPUTEPUEB Pa3rpaHU4eHHs] MOHAp-
XHU U PeciyOIMKH KaK OCHOBHBIX (opM
rocyJapcTBa; 000CHOBaHHE COOCTBEHHOM
METOJOOTUIECKOH KOHIETIINHN B BOIIPO-
cax TOCyAapCTBOBEAEHU, KOTOpas Mpen-
yCMaTpUBaeT COuYeTaHUE
YECKOTO W HOPMAaTHBHO-IOPUANIECKOTO
HCCIIEIOBAaHMI B BONpPOCAax TocyaapcTBa
v npasa u T.4. [10, c. 244].

B. Crapoconbsckuii oTcTauBai mosu-
LII0, YTO TOCYAAapCTBO [OJDKHO OBITH
CBSI3aHO CO CBOMM COOCTBEHHBIM IIPABOM;
TaKas uzesl MPaBOBOTO rOCYAapcTBa BO3-
HUKAaeT W3 JIOTHYECKOH HEOoOXOAMMOCTH
U TIPaKTUYECKUX NOTpeOHOCTEeH, a He
MIPOCTO U3 TEOPETHIECKUX COOOPAKECHHUIT
[22, c. 11-12].

IIpobnemy rocynapcTBEHHOIO —CyBe-
penurera B. Crapoconbckuii CBS3BIBAT
C BOIIPOCAaMH, Ha KOTOPBIX, COOCTBEHHO,
OCHOBBIBAIOTCSl IIPaBOBbIE OCHOBBI KaK
CaMOro rocyJapcrBa, Tak W €ro BIJIAcTH.
VHTepecHbIMH NPECTABISIOTCS €10 C000-
paxkeHus no stoMy noBoay. Iloctymku
OyayT NpaBOBBIMH, KOTJJd OHH OCHOBBIBA-
IOTCSl Ha «KOMIIETEHTHOM CYyIeOHOM IIpH-
TOBOpE», KOTOPBIH, B CBOIO OYepenb, OyneT
MPaBOBBIM TOT/IA, KOTJa €r0 BBIHEC Ha3Ha-
YEeHHBIH Cy/IbsI B COOTBETCTBHH C 3aKOHOM,

COMOJIOTU-

HMeeT TIPaBOBOE 3HAUYCHHE, MOCKOIBKY
o0pa3oBajicsi B COOTBETCTBUH C 3aKOHAMH,
KOTOpBIE COIICPXKUT B cebe rocyapCTBEH-
Hast KoHCTUTYLHA. To ecTh NPaBOBOi OCHO-
BOI JIFOOOTO aKTa SIBISIETCS CYIECTBYIO-
miee, JeicTyromee mpaBo. KoHCTUTYIHs
K€ TIPUHUMAETCs,, BO3MOXXHO, B COOTBET-
CTBHH C TIOCTaHOBJICHUSMH HpEABIAYIIeH
KOHCTHTYIIMH, KOTOpas — CyIIeCTBOBaJia
paHee, pa3MbIIULLUI IOpUCT. UTO Kacaercst
HCTOKOB TIPAaBOBBIX OCHOB HAaJalbHOK
KOHCTHTYIIMH, TO €€ «IIpaBOBasi OCHOBA
MOXXET U HE OCHOBBIBAThCS Ha TIOCTAHOBIIE-
HUSX JIEHCTBYIOIIETro NpaBa, TaK KaK KOH-
CTUTYILIMSI MOIJIA CO3JAThCsl M HEPABOBBIM
IyTeM, HalpuMep, B Pe3ylbTare PEeBOJIIO-
I, BOCCTAHUs, TOCYIAaPCTBEHHOTO Mepe-
BOPOTA, HJIM KOTPBIB HACHIIBHO OT TOCYAap-
CTBa KaKkou-To e€ yactu» [22, c. 53, 54].

VYKpauHCKHe MHTEJIEKTYalbl B 3MH-
rpanuy HacToilunMBo (opMupoBay 3Ha-
HUSL O TIPABOBOM ITOJIOKEHUN YKPAHHCKOM
TOCYTapCTBEHHOCTH W  TOJUTHYECKHUX
OTHOIICHUSX, OHM 3HAYUTEIBHO PAaCIIH-
PYUIH B3DIISIIBI HA HAPOJI, HALIUIO, TOCYIap-
CTBO, BJIAaCTbh U JIp.

W3BectHblil topuct C. JIHUCTpAHCKUN
nzyyan uaeu ®@. Tennuca, I. Eminnexa,
b. llraitn6axa, B. Bynnara, I'. llltamnepa,
E. DOpnuxa. Kpyr ero Hay4HeIx uccrieno-
BaHUI OBbLI OYEHb MIMPOKUM. OTO, Kak
yrBepxkaatoT O. Muponenko u B. I'op6a-
TEHKO, U: METOJOJIOTHYECKUE TIPOOICMBI
TEOPHH TOCYAapCTBa M ITPaBa; BOIIPOC TOT-
JAITHeH MPaKTHKH TPaKIaHCKOTO IMPaBa;
3aKOHOJATENILCTBA, TEOPUH M IPAKTUKU
KOHCTHTYIIHOHAJIM3MA; Wi, CBS3aHHEIC
C YKPaMHCKMM HAaIlMOHAJIbHBIM CO3J1a-
HHEM TOCYJapCTBa; Pa3BUTHE HCTOPHU
YKPaMHCKOH NPaBOBOH KyJBTYpbI, IIPaBO-
BOIi 00bI4ait u ap. [15].

TocynapctBo C. JIHUCTpAHCKUN cUH-
TaJl He POZOBOI CBA3BIO,  TEPPUTOPHAIIB-
HOI1, Korja «000opoHa o01Lel TeppUTOpHU
U COXpaHEHHE OOIIMX HHTEPECOB BCEX
POZIOB U IJIEMEH CTAHOBHUTCS €T0 IIETIHION.
[lepBoouepenHOl IENBI0 TOCYAAPCTBa,
cormacHo C. JIHHCTpPSIHCKOMY, SIBISIETCS
3amIuTa BHEITHETO U BHYTPEHHETO o011Ie-
CTBEHHOTO CTpOs, MOMYMHEHHE Lenel
HU3LIMX CBsi3ed (cemeil, poloB, IieMeH)
BbICHIEH Lenu. YueHbI NoxdepKuBal,
YTO I'OCY/IapCTBO HE BMEIIMBACTCS BO BHY-
TPEHHIOI cdepy CeMbH, poJia, IIEMEHH
[3, c. 22]. TepputopHuadbHBIi MPUHLIHUI
HIOJIOKEH B OCHOBY BCETO OOILECTBEHHOTO
CTpOsl, «HM POMAOBBIE CBSI3H COJCPIKAIH
KaK TaKOBYIO CBOIO CaMOCTOSTEIHFHOCTH,
HO BIMSHHE B TOCYAapCTBE MPOSBISUIOCH
TOJIBKO B TOM Mepe, B KaKOW UM yHaioch
3aBOEBATh TO BIMSHHUE B HOBBIX TEPPHUTO-
pHAJIBHBIX €IMHUIIAX, KOTOpPBIE rocynap-
cTBO co3uaio» [3, c. 22].

B. IlorynbHuukuii, aHanu3upys
B30l C. JIHUCTPSIHCKOTO, yKa3bIBaer,
YTO MOCJEIHUH HCIIONB30Bal 0a30BbIe
B3MIsABI M. [pyIIeBcKOro OTHOCUTENBHO
STaloB IMPABOBOTO COCTOSIHUSL yKpawWH-
CKOM rocyaapcTBeHHOCTU. st yyeHoro-
FOpUCTa OCHOBOH OOIIECTBEHHBIX CBS3EH
ObUTa MCTOpPHUYECKasl CIIPaBEJIMBOCTD, TC
o0BIYan M TPaIUIMU OTIEIHFHOTO HAposa,
KOTOpbIE CcO37ajla MCTOPHUSl TOCylapCTBa
U TpaBa, HaxoIsluecs B MOCTOSHHOM
pasButuu. CamoorlpeneneHue HapoaoB
6bU10 He mpocto (pa3oit I opucra, a
NPaKTHYECKUM TPHHIUIIOM, Ha KOTOPbIH
HUKTO HE cMeeT mnocsrare. [IpaBo Ha
CaMOOIIPE/ICJICHHE B €ro HMOHMMaHHH —
9TO BaKHEHIEe MPaBO KaXXIOro Hapona
[4,c. 13].

Tepputopuanshsiii pakrop C. Hu-
CTpsSHCKMH  paccMarpuBai  auddepen-
UPOBAaHHO, YKa3blBasi, YTO OH C TOYKH
3peHHsT Pa3BUTHS HAUH HMeEeT ecTe-
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CTBEHHO-3THHYECKOE  NPOHMCXOXK/ICHHUE,
a ¢ TOYKM 3PEHMS pa3BUTHA TOCYIap-
cTBa — monutudeckoe [15]. OH ObLT CTO-
POHHUKOM CaMOONpE/eTICH! YKpauH-
CKOM HaIlMM Ha CBOEH HAIMOHAILHOM
TEPPUTOPHH, TPEAINoiarasi, 4To MpaBOM
Ha CaMOOIPENCIICHHE «CIYKHT BCEM
HapoJaM INpaBO Ha HAIMOHAJBHBEIE TEp-
pHUTOpHH, TIpaBO BEIOMpaTh cebe rocy-
JApCTBEHHOE IIPEBOCXOJICTBO, KOTOPOMY
OHHU JOJDKHBI MTOAYUHSATHCS, MPAaBO BHY-
TPEHHET0 CaMOYIPaBIICHUS U CBOOOIHOTO
KyJIBTYpPHOTO, 3KOHOMHUYECKOTO W IIOJH-
THUYECKOTO pa3BUTHA. Bce skoHOMHue-
CKH€ JIOTOBOPBI M ITOJIUTUYECKIE OTHOILIE-
HUS JOJDKEH HEMOCPEICTBEHHO peLlaTh
HapoJ, KOTOPOTO OHU KacaroTcs, — yOex-
ned C. JIHUCTpSIHCKHA, — U HU B KOEM
ClTydae He CMEIOT 3TO peIaTh Kakue-Iuoo
HWHTEPECHl ApPYrux Hapomos» [4, c. 14].
Ecnu Takum o6pa3om obecrieanTcst Hapo-
JaM TpaBO Ha CaMOOIIpeAeTeHHe, OHHU
CMOTYT OOBEIUHSATHCS C IPYTMMH Hapo-
JAMH, €CJIM TaKkoe O0ObEAMHEHHE CMOXKET
obecrieunTs MUp B MUpE.

BeiBoabl. Takum o0pa3om, BEIsIC-
HEHHME HCTOPUYECKHX OCHOB Trocynap-
CTBEHHOCTH JIIOOOH CTpaHbl OTHOCHUTCS
K BONPOCY HallMOHAIIBHOI Oe30macHo-
CTH, O YeM MBI IIOCTOSHHO yOexxaaemcs
Ha TIpuUMepe CyYIIeCTBOBAaHHUS COBpeE-
MEHHOTO HE3aBHCHMOTO YKPaWHCKOTO
rocymapcTtsa.  locymapCTBEeHHO-TIPaBO-
BBI€ B3NISIIBI BBIAIOIIUXCS YKPAMHCKHUX
YYEHBIX-IOPUCTOB, KOTOPBIE B PE3yJIbTaTe
OKKYHNallUK TEPPUTOPUM YKPAWHCKOU
Haponnoii Pecrybnuku Botickamu 6011b-
meBUCTCKOH Poccun okasanuch B dMH-
rpalMyd — 3TO HE OT)KUBIIUE MBICIH, a
HUCTOYHMKHU, U3 KOTOPBIX COBPEMEHHas
HCTOPHUKO-IIPABOBas HAyKa M NMOBCEAHEB-
Hasl MPaKTHKa MOXKET Yeprarh KU3HEYT-
BEp)KJAIOIIUe TOCYAApCTBEHHBIE HJIEH,
3akpenuB B KoHcTuTymmm VYkpauHb
HCTOPHYECKHE OCHOBHI CBOEH rocynap-
CTBEHHOCTH.
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SUMMARY

In the article the author explores the development and genesis of criminal law protection of intellectual property rights in Ukraine.
The author also pointed out the directions for solving a number of theoretical and practical problems related to finding out the place of
norms aimed at preventing crimes against intellectual property in domestic legislation. The cases of the unequal approach of judges,
prosecutors, investigators and other lawyers to the problem of qualification of crimes against intellectual property rights and ways of
overcoming the problems of prosecution for crimes against intellectual property rights in Ukraine are analyzed.
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PA3BUTHE YT'OJIOBHO-ITIPABOBOM 3AIIIMTHI
ITPABA UHTEJUIEKTYAJIbHOM COBCTBEHHOCTH B YKPAUHE

Burtaaunii TOITYHM,
KaHauaaT OPpUIUICCKUX HayK,

IIPOKypOp NpoKyparypbl Kuesckoii obiactu

AHHOTALIUSA

B crarbe aBTOpOM HCCIIEIOBAaHO Pa3BUTHE M TEHE3UC YTOJIOBHO-NPABOBON 3aIllUTHI PaBa MHTEIUICKTYaJIbHOW COOCTBEHHOCTH B
VYkpanne. Taroke aBTOPOM yKa3aHbI HAIIPABJICHUS PEILCHUS PAa TEOPETUYECKUX U MPAKTUYECKUX IIPOOJIEM, CBSI3aHHBIX C BBIACHEHH-
€M MecTa HOpM, HallpaBJIeHHBIX Ha IIPEIOTBPAIIEeHHe TPECTYIUIEHHH TPOTUB HHTEIIEKTYyaIbHONH COOCTBEHHOCTH B OT€UECTBEHHOM 3a-
KoHozaresbeTBe. [IpoaHaIn3upoOBaHbl TAKXKE Clydyad HEOJANHAKOBOTO MOAX0/a Cy/IeH, TPOKYPOPOB, CIEeA0BATENEH U IPYTUX FOPUCTOB
K rnpobiieMe KBaau(UKAIMK NPECTYIUICHUH IPOTUB MHTEIJIEKTYaIbHON COOCTBEHHOCTH M ITyTel PEOJ0JICHUS TPOOIIEM IIPUBIICYEHUS
K YTOJIOBHOM OTBETCTBEHHOCTH 3a MPECTYIUICHNS IIPOTHB MHTEIJIEKTyaIbHOH COOCTBEHHOCTH B YKpauHe.

KuroueBble cjioBa: MpecTynHOCTb, aBTOPCKUE MPaBa, MHTEIUICKTyalbHasi COOCTBEHHOCTh, 00BbEKTHI aBTOPCKOTO TPaBa, CMEXHbIE

Ipas, yrojoBHast OTBETCTBEHHOCTb.

Introductory part (introduction).
There is an urgent need to address a num-
ber of theoretical and practical problems
related to the clarification of the place
of norms aimed at preventing crimes
against intellectual property in domestic
legislation for today. Perhaps, this should
be done by separating a new section in
the Criminal Code of Ukraine (a special
part of the Criminal Code of Ukraine) or
by adopting a separate normative and legal
framework for the criminal law protection
of this category, since these crimes form
their own independent separate group
of criminal offenses other than crimes
against property and other crimes con-
stituting the structure. In addition, due to
the current situation, cases of unequal treat-
ment of judges, prosecutors, investigators
and other lawyers on the problem of quali-
fication of crimes against intellectual prop-
erty rights often occur in legal practice.

The presentation of the main mate-
rial. According to leading lawyers, using
the notion of “property” with respect to
intellectual property, the legislator implies

possession of exclusive rights to the owner
of protected objects. In addition, the law
allows the use of these objects solely with
the permission of the owner. It should be
emphasized that the basis of the proposed
opinion is that the intellectual property
relations are part of a broader content
of the generic object (property relations), is
not based on the Civil Code of Ukraine, in
which the third book and the fourth book
are dedicated to the property right, other
substantive rights and the intellectual prop-
erty right. Also, the Civil Code of Ukraine
(Article 419) defines the relation between
the right of intellectual property and prop-
erty rights, namely: the right of intellectual
property and ownership of a thing do not
depend on each other. Transferring the right
to an intellectual property object does not
mean the transfer of ownership of a thing.
Transferring ownership of a thing does not
mean transferring the right to an intellec-
tual property object. The object of intel-
lectual property is the right to the results
of intellectual activity of a person. This
right has a dual nature. On the one hand,

the author of the immaterial and the author
of the material property object have similar
property rights, since the right to the result
of creative activity provides its owner
with an exceptional opportunity to dispose
of this result at his own discretion, as well
as to transfer it to other persons, that is, it
is similar to the right of ownership to tan-
gible objects. From the other, along with
the property right there is a non-proprietary
right of the author to the results of intellec-
tual activity. Thus, the intellectual property
right is the sum of the triad of property
rights (the right to own, use rights, the right
to dispose of) and non-proprietary rights
(the right to authorship, the right to invio-
lability of a work, etc.) [8, p. 10]. Having
analyzed the existing civilist approaches, it
can be argued that between these two types
of property rights there are many significant
differences, among which: 1) the difference
between objects. Objects of property are
property (physical and inborn thing), which
is limited in space, that is, the right of own-
ership determines the state of property
belonging to material wealth to individuals,
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its use and disposal. The object of intel-
lectual property is the results of creative
activity, which are intangible (have an ideal
nature) and can not be limited in space.
The economic value of objects of intellectual
property right does not depend on the mate-
rial carrier on which they are located, since
the medium is considered only as a way
of transferring ideas, opinions and con-
clusions of the author to other persons.
The designated status of intellectual prop-
erty objects makes them very vulnerable to
unfair use without the consent of the owner
and is often the subject of offenses against
intellectual property rights; 2) distinction in
the direction of ownership and intellectual
property rights. Ownership — the approval
of the owner’s domination over the things
that belong to him and the authority to
own, use and dispose of these things.
The prohibition on the interference of third
parties in this right is additional, of a pro-
tective nature. Exclusive intellectual prop-
erty rights are directed at the prohibition
of non-permissive use of intellectual
property by third parties; 3) the difference
in the methods of acquiring and termi-
nation of rights to the results of intellec-
tual activity. The acquisition of prescrip-
tion, find, alienation (the author does not
completely lose contact with the object
of creative activity, the latter continues to
exist in the form of non-proprietary rights
of the author), privatization cannot be
applied to the intellectual property rights.
The termination of the right is in accord-
ance with the destruction, requisition, con-
fiscation; 4) difference in duration of rights.
Thus, according to the law, property rights
have no time limits, while the duration
of exclusive rights is clearly regulated,
5) distinction in action in a certain territory.
Ownership recognizes the right of purchase
of'things in all countries of the world, that is,
it does not affect the residence of the owner
and the location of the property. At the same
time, intellectual property rights are terri-
torial in nature. This means that the rights
acquired on the territory of one country are
not recognized on the territory of another.
To acquire exclusive rights in the terri-
tory of another state, you must first con-
clude relevant international agreements,
and then properly register; 6) the difference
in the application of legal instruments for
protection. Ownership is based on prop-
erty rights, and intellectual property rights
on property and personal non-proprietary
rights. For example, the owner of intelle—

ctual property rights can not demand his
rejection because such thing does not exist.
Consequently, on the basis of the foregoing,
it can be concluded that the right of own-
ership and intellectual property law, in
terms of civil law, belong to different legal
categories, but in both cases the only sys-
tem-forming term — property is used.

As it is known, scientifically sub-
stantiated systematization of the norms
of the Special Part of the Criminal Code
is essential, in particular, for the search
of the norm to be applied, the clarifica-
tion of the content of certain features
of the syllables described by the prohib-
itive norms, the delimitation of related
crimes, and also for the -elucidation
of the opinion of the legislator about
the value of certain objects of criminal
law protection [9, p. 3]. As V. Tatsiy cor-
rectly notes, “scientifically substantiated
systematization in the Criminal Code
of criminal and legal norms on the respon-
sibility for individual crimes is essential
for the application of this law, the clari-
fication of its actual content, delimitation
of related offenses, as well as orientation
in the Criminal Code itself” [10, p. 14].

Traditionally, there are three main con-
cepts of the notion “property”. The first is
social perception at the level of common
sense, in which property is something
belonging to anyone. The second is a legal
one, in which property is treated as property
relations (right of use, possession, disposal).
The third is economic, that is understood as
a system category, where the property is
not the relation of a person to any object,
but the relationship between people regard-
ing the appropriation (alienation) of this
object. It should be noted that in all three
approaches to the concept there are crimi-
nal law features. In the first case, the prop-
erty acts as a subject of a criminal offense.
By the way, this subject has a criminal-law
significance in the first place. The second
and third of the selected concepts con-
sider this category as the object on which
the crime is directed. Violation of the exist-
ing procedure for alienation of property is
always an offence. If, however, such alien-
ation is carried out by means of the most
dangerous means, there is a crime envis-
aged by the relevant articles of the Crimi-
nal Code of Ukraine [1, p. 47-49]. Modern
intellectual property research also covers it
in economic, legal, sociological and other
fields. This again proves the lack of a uni-
fied approach in the theory of intellectual
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property at the stage of its formation. Using
the work of Marxism, European thought
has developed a number of theories of intel-
lectual property. Comparing the views
of scientific schools of different times
on the essence of intellectual property, it
should be noted that it was the quintes-
sence of the neoclassical, Marxist, neo-in-
stitutional approaches and laid the basis for
the modern theory of intellectual property
in the new economic conditions [2, p. 20].
Lawyers in defining the concept of “intellec-
tual property” use such categories and con-
cepts as “reason”, “invention”, “creativity”
and others like that [3], which gives grounds
to assert that the concept of “intellectual
property” is much more complicated than
“property” at least because it has structur-
ally a non-material category such as “intel-
ligence (reason)”.

At the same time, the key to under-
standing the intellectual property insti-
tute is the fact of creating new knowl-
edge. We emphasize that from the point
of view of law, intellectual property is not
the result of human intellectual activity as
such, and the right to this result. Accord-
ing to the Civil Code of Ukraine, the right
of intellectual property is a person’s right to
the result of intellectual, creative activity or
other object of intellectual property rights.
The results of intellectual activity of a per-
son and commercial designations, unlike
material objects, can not be protected from
the use by third parties only on the basis
of the fact that someone owns the right to
them. Legislation in the field of intellectual
property tries to protect the interests of right
holders by providing them with appropriate
time-limited rights that allow them to control
the use of their objects of intellectual prop-
erty rights. At the same time, these rights are
acquired not in relation to material objects,
which can be embodied in the results of cre-
ative work, but in relation to the generation
of the human mind as such. Thus, it can be
said with certainty that intellectual prop-
erty rights is general term for certain results
of intellectual activity of a person and com-
mercial notations, which are intellectual val-
ues of non-material nature, and which may
acquire rights similar to property rights that
promote market activity [4, p. 6-7]. Con-
sequently, intellectual property constitutes
the law enshrined the right to the results
of intellectual activity in the production, sci-
entific, literary and artistic spheres. Intellec-
tual property rights are exclusive (absolute)
rights. This is due to the fact that the state



gives the owner of the intellectual prop-
erty rights the full range of rights regarding
the use and disposal. In this case, other enti-
ties (including the state) are not entitled to
such use and should refrain from actions that
may violate the absolute rights of the owner.
Of course, ownership also refers to absolute
rights, however, in our opinion, these terms
differ a little. Although some scholars dis-
agree with this approach, they recognize
the property as a generic concept, which, in
turn, is divided into two types: ownership
of things (property) and intellectual property
[, p. 14-16; 6, p. 204]. Others hold a com-
promise position on this issue and point out
that intellectual property in its material terms
can in certain cases act as an object of owner-
ship in its traditional (civil) sense. [7] Thus,
a comparative analysis (from the point view
of civil law), first of all, provided an oppor-
tunity to show and justify the differences
between the object of ownership and intel-
lectual property. This is done in order to
understand the position of the legislator,
who during the construction of the Special
Part of the Criminal Code of Ukraine placed
criminal and legal prohibitions, designed to
protect intellectual property, outside of Sec-
tion VI of the Special Part of the Criminal
Code of Ukraine “Crimes against Property”.
It is the features of the generic facility that
allows for a scientifically based classifica-
tion of crimes against property and crimes
against intellectual property, and therefore,
itis logical to place the relevant criminal law
in the Criminal Code. Taking into account
the said proposal on the transfer of crimi-
nal offenses against intellectual property to
Section VI of the Special Part of the Crim-
inal Code of Ukraine [11], it means that its
direct object is part of a more general con-
cept — a generic object (property relations).
We are going to analyze these categories.
The conducted research [12, p. 165-169]
gives grounds to assert that the generic
object of crimes against property is a set
of social relations in the sphere of property,
where property is a “primary property”,
that is, the relation of a concrete person to
one’s and another’s as a key value of law.
The legal expression of these relationships
is the right of ownership, which gives all
owners equal conditions for the acquisition
and protection of these rights, that is, own-
ership in the objective sense as a set of legal
rules that regulate and protect property rela-
tions. Direct object is property — “secondary
property”, that is, the materialized attitude
of man to the world. The legal expression

of these relationships is the subjective right
to own, use and dispose of property belong-
ing to specific subjects of property rights.
In the course of the study, the point of view
was grounded, which formed the basis
of the estimated opinion that the intellec-
tual property relations are part of a broader
content of the generic object (property rela-
tions), not primarily based on the Civil Code
of Ukraine, in which the third and fourth
books are devoted respectively to the right
of ownership and other material rights
and intellectual property rights.

This shows that scientists distinguish
intellectual property relations in a sepa-
rate independent group of social relations.
The scientists have developed specific fea-
tures of these relationships: a special, clearly
defined object — the result of intellectual
creativity; special reason for occurrence;
a combination of imperative and dispositive
elements in determining the scope of rights
and obligations of intellectual property
subjects; their target character; a combi-
nation of material and obligatory elements
in the process of the realising of rights
and responsibilities, etc. [13, p. 332].
The object of intellectual property relations
is the results of intellectual, creative activ-
ity, means of individualization and unfair
competition and other objects that meet
the requirements of the law established
for them, and which, as a result, ensures
criminal law protection. Thus, on the basis
of the above it can be argued that the generic
object of crimes against intellectual prop-
erty is the social relations that constitute
personal non-property and (or) proprie-
tary intellectual property rights for objects
of intellectual property rights protected
under the criminal law (however not all
of them, but only that which is protected by
the norms of the Criminal Code of Ukraine
(Articles 176, 177, 203, 229, 231, 232). In
the plane of the generic object there are
direct objects of crimes against intellectual
property that are correlated with generic
as a part and whole, they have social rela-
tions: 1) on the results of intellectual, crea-
tive activity; 2) in the sphere of established
procedure of circulation of means of indi-
vidualization of participants in the eco-
nomic process; 3) regarding the protection
of exclusive rights of individuals and legal
entities from unfair competition. The subject
ofacrimeagainstpropertyisaparticularthing
(in the aspect of the obligation-real concept
[14, p. 78-79]), and the subject of crimes
against intellectual property — the results
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of conscious intellectual creative activity
of a human. Consequently, unlike things as
an object of crime against property, the sub-
ject of a crime against intellectual property
is always of non-material form.

Conclusions. Having explored the
development of criminal legal protection
of intellectual property rights in Ukraine, it
should be concluded that, despite the changes
made to the Criminal Code after Ukraine
gained independence, the problem of crim-
inal legal protection of intellectual property
rights remained quite relevant. And the most
important step in solving problems in this
area was the adoption on April 5, 2001 by
the Verkhovna Rada of Ukraine of the new
Criminal Code of Ukraine. Criminal legal
protection of intellectual property rights in
the current Criminal Code of Ukraine is car-
ried out by Art. 176, 177, 229 and others.
However, according to the findings of inter-
national experts, the issue of criminal legal
protection of intellectual property rights
remains complex and relevant to the science
of criminal law of Ukraine.
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MMPABOBOE PETYJINPOBAHUE
WHBA3UBHBIX UYKEPOIHBIX BUJIOB
PACTEHMI IO 3AKOHOJATEJILCTBY

MOJIJIOBBIL, BEJJAPYCHU U YKPAUHDBI

(CPABHUTEJILHBIN AHAJIN3)

anouc TYJIMHA,
KaHIUIaT IOPUIHYSCKUX HAYK,
ACCHUCTEHT Ka(ephl SKOJIOTHYECKOTO MpaBa
HannoHa pHOTO IOPUIHYECKOro YHHBEpCHTeTa UMEeHH SIpociaBa Myaporo

AHHOTALUSA

B crarbe nmpoBOANTCS CPAaBHUTENBHBIH aHAIM3 MPABOBOTO PETYIMPOBAHHS PACIIPO-
CTPaHEHUS M YUCICHHOCTH MHBA3MBHBIX UY)KCPOIHBIX BHIOB pacTeHUH B YKpauHe,
Benapycu n Monnose. PackpbiBaeTcsi COOTHOLIEHHE TEPMHUHOB «HHBA3UBHBIC UyXKe-
POIHBIC BUJIBI PACTEHUI» U «BPEIHbIC OPTaHU3MBD) B 3aKOHOIATENIBCTBE STHX CTPaH.
Hcxons U3 TOro, 4To pacnpocTpaHeHHE TaKuX OOBEKTOB M BpPEIHOE BO3ACHCTBHE,
KOTOpO€ OHHM HaHOCAT OMOpPa3sHOOOPa3HI0 U OKPYXKaIONIEeH MPUPOAHOIl Cpelie B LIeNoM,
TSDKEIIO0 KOHTPOJIMPOBaTh, 000CHOBBIBAETCSI HEOOXOAUMOCTD TIPHHSATHUS MEp, B TOM YHC-
JIe ¥ IPAaBOBOTO XapakTepa, /Ul PeryJIMpOBaHMs UX YUCICHHOCTH B YKpauHe, yUUThIBas
HOPMOTBOPYECKYIO IPAKTHKY APYTUX FOCYAapCTB B 3TOH cdepe.

KiroueBble c10Ba: 00bEKThI PACTUTENEHOTO MUPA, HHBA3UBHbIE YY)KEPOIHBIEC BU/IBI
pacTeHui, BpeAHble OPraHU3Mbl, KAPAHTUH PACTEHUI.

PLANTS INVASIVE ALIEN SPECIES LEGAL REGULATION
BY LEGISLATION OF MOLDOVA, BELARUS AND UKRAINE
(COMPARATIVE ANALYSIS)

Elbis TULINA,
PhD in Law, Assistant Professor at the Department of Environmental Law
of Yaroslav Mudryi National Law University

SUMMARY

The article gives a comparative analysis account of the plants invasive alien species
expansion and multitude legal regulation in Ukraine, Belarus and Moldova. The
correlation of terms “the invasive alien species of plants” and “noxious organisms” in
the corresponding countries’ legislation is also shown. Proceeding from the fact that the
expansion of such organisms, and their noxious impact on the biodiversity and on the
environment, as a whole is difficult to be controlled, the necessity of taking appropriate
measures, including the legal ones, is substantiated for regulating their multitude in
Ukraine, taking into account the other countries’ standardization practice in this field.

Key words: flora world objects, invasive alien species of plants, noxious organisms,
quarantine of plants.

IMocTranoBka npoGiaemsbl. B nHauare
XXI Beka MHpPOBOE COOOIIECTBO CTOI-
KHYJIOCh C TJIOOAJbHBIMU IpoOiIeMaMy,
a MMEHHO: IIOCTOSHHO BO3HHKAIOIIUE
YIpo3bl Kak IUIaHETApHOTO, TaK M PEru-
OHQJIBHOTO MaclmTaboB, KaTaKINU3MBbI,
BCIBIIIKK 3MUAEMHH, YTO, €CTECTBEHHO,
SBJIAETCS CBOCOOPA3HbIM BBI30BOM YeEJO-
BeuecTBy. Mcxoas U3 3Toro, B mocieaHee
BpeMsl U yUYECHBIE-3KOJIOTH, U MPeJCTaBU-
TEIH BIACTH U OOLIECTBEHHOCTH AKTHBHO
00CyXKJal0oT ~ pacIpOCTPAHEHUE HHBA-
3UBHBIX 4Y’K€POAHBIX BHUJOB DPacTeHHil,

YTO, MO0 WX MHEHHIO, MOXET HPHUBECTH
K DKOJIOTMYECKO KaTtacTpode, MacTadbt
KOTOPOI HACTOPaXKUBAIOT. Y UUTHIBAsI ITO,
B HAcToOslIee BpeMs, KaK HHUKOIZA, BO3-
HHKaeT HEOOXOAMMOCTb B IPOBEICHUU
aHaJM3a MPaBOBOTO 0OECTIEUEHNSI U PEry-
JTUPOBAaHMS KaK pPAaCHpPOCTPAHEHHsS, TaK
W YUCJICHHOCTH HHBA3WBHBIX YYyKEPOI-
HBIX BHJIOB pacTeHuil B YkpawHe W Apy-
T'HX TOCYapcTBax, cpenu KoTopbix berna-
pych U Monnosa.

AKTyaJIbHOCTh  TeMbl  HCCJI€10-
BaHUS TOATBEpXKIaeTcs TeM (aKToMm,



YTO Ha CErOJHSIIHUN JEeHb OTCYTCTBYET

JIOCTATOYHOE TPaBOBOE obecreueHue
pEeryIupOBaHUsT HALMOHAIBHBIM  YKpa-
HWHCKMM 3aKOHOJATeNIbCTBOM B cdepe
OXpaHbl OKpPYXKalolel Ccpeapl pacrpo-
CTpPAaHEHUSI W BPEAHOTO BO3ACHCTBUS
WHBA3WBHBIX YY)K€POJHBIX BHJOB pac-
TeHnii. EcTecTBeHHO, Takoe MOJIOKEHHE
BEI3BIBAET 03a00YEHHOCTH U HACTOPOXKEH-
HOCTB, ITOCKOJIbKY OHMOJOTHYecKHe MHBA-
3W1 HBIHE PACcCMaTPUBAIOTCS KaK OIUH W3
BUJOB OHMOJIOTHYECKOTO 3arpsi3HEHUs, a
UX paclpoCTpaHEHUE NPUBOAUT K HEOO-
paTUMBIM  TIOCJEACTBHUSIM. Y UHTHIBAsI
BCE CKa3aHHOE, J00aBUM, YTO MEXIyHa-
POAHOE COOOILECTBO yiKE HEOTHOKPATHO
MoAYEPKUBAIIO HEOTIOKHOCTh U HE0OXO-
JIUMOCTh PeIleHust 3Toi nmpobiemsl. Tak,
KonBeHmueit 0 OHOMOTHYECKOM Pa3HOO-
Opasun (r. Puo-ne-XKaneiipo, 1992 1), a
nmenHo B cT. 8 (h), 3akperena o6s3aH-
HOCTh TOCYJapCTB-yYacTHHKOB IIPEIOT-
Bpamiath W TpeaynpexIaTb BHEIpEHHUE
qy)KEPOJHBIX BHIIOB, KOTOPBIE YIPOXKAIOT
JKOCHCTEMaM, MecTaM OOWTAaHUS HIIN
BUJAM, a TaK)Ke KOHTPOJIMPOBATH HIIH
YHAYTOXATh UX (B TOM YHCIIE, PACTCHUS)
[1]. B mocnennee BpeMsi, Kak U BO BCEM
MHpE, Hay4YHOE COOOIIeCTBO U BIACTb
Vkpaunsl, Mongossl u benapycu ocoboe
BHUMAaHHUE YIEISIOT PacHpOCTPAHEHHIO
TaKMX WHBA3UBHBIX OOBEKTOB pacTH-
TENBHOTO MHpa, Kak OopmieBHk COCHOB-
ckoro (Heracleum sosnowskyi Manden),
amMOpo3usi TOJNBIHHOMMCTHAS (Ambrosia
artemisiifolia L.) u Bomsslid canar (Pistia
stratiotes) ¥ T.I., KOTOpbIe MOTYT OBITh
OIMacCHBIMH HE TOJBKO JUISl JKU3HH U 370-
POBbsl TpaXKJaH, a W JUIS OKPYXKarolleit
MIPUPOIHOMN CPENbI B LIETIOM.

Cocrosinue ucciieoBanus. B cBs3u
CO CTPEMHUTEIBHBIM PACIPOCTPAHEHUEM
U YBEJIMYECHHEM BHJIOBOTO Pa3HOOOpasus
WHBA3WBHBIX UY)KEPOJHBIX BHJOB pac-
TEHWH Ha BCEH TEPPUTOPHH YKPAaWHBI,
Monznossl 1 benapycu BoIpoc paBoBOro
PETYINPOBAaHUS ITUX TIPOIECCOB OYEHB
aktyaseH. K coxaneHuio, HecMOTpsl Ha
3HAUUTENBHBIH 00BEM HapabOTOK  crie-
[UAITICTOB €CTECTBEHHBIX HAyK OTHOCH-
TEJNBHO 3TOH MPOOIEeMBbI, HAYYHBIX HCCIIe-
noBaHui B chepe IKOIOTMIECKOro mpasa
IO 3TOTO BPEMEHH HE MPOBOIAMIOCH, YTO
TOJIBKO IOBBIIIAET AKTYaJIbHOCTh JAHHOM
Hay4JHOIl paboTHI.

Ileabro U 3axayeil cTaTbM SBIACTCS
H3y4YeHHE U CpaBHEHHE 3aKOHO/IATEIbCTBA
Ykpaunsl, Monnossl u benapycu B chepe
MIPaBOBOTO  PETyJIMPOBaHUS  pacIpo-

CTPaHEHUS] U YMCICHHOCTH WHBa3HBHBIX
Yy)KepOIHbIX BUJIOB pacTeHuid. HoBu3Ha
3aKJII0YAETCSl B TOM, YTO aBTOPOM BIIEp-
BbIC PACCMATPUBAIOTCS M COIOCTAaBII-
I0TCSl TIOJIOKEHUsI HOPMATHBHBIX aKTOB
VKpauHbl M JAPYTUX TOCYHAAapCTB, Kaca-
IOIIAECS] PETYIUPOBAHUS HHBA3HBHBIX
qyKE€pOTHBIX BUIOB PACTCHUIL.

N3i0keHHe OCHOBHOIO MarTepu-
asa. Ilpexxne Bcero HeoOXOAMMO OTMe-
TUTb, 9TO OOBEKTaM PaCTUTEIHLHOTO MHUpa
B PecnyOnukax Momngosa, Benapyce, a
TaKke B YKpPauHE IIOCBAIICHBI CIICIHU-
aJIbHbIE NTOPECYPCHbIE 3aKOHBI, & MMEHHO
«O pacturenbHom mupe» [13; 8; 9].
TTo3HaKOMHBIINCH C STUMH aKTaMH, yKa-
JKEM, YTO OHH HMMEIOT MOXOXYH CTPYK-
Typy u cozpepxkanue. C yu€roM 3TOrO
IpeAgaraeM HM3y4uTh HOPMBI 3THX 3aKO-
HOB U IPYTHX NTPABOBBIX AKTOB, KOTOPBIMH
pETIaMEHTHPYIOTCS  IPAaBOOTHOLICHUS
B cepe perylmpoBaHUs PaCIPOCTPaHe-
HUSI U YUCJICHHOCTH WHBA3WBHBIX UyKe-
POIHBIX BU/IOB PACTEHUH.

Tak, 3axon PecnyOmuku bBenapych
«O pacturensHoM Mupe» Ne205-3 ot
14.06.2003 r. B cT. 1 ompenensieTr «urea-
3UBHbIE pacmenus» Kak OOBEKTBI pac-
TUTEJIBHOTO ~ MHpa, HaxoIsiluecs 3a
IpefenaMl UX €CTECTBEHHOIO apeana,
pacipoCTpaHeHHEe W YHCIEHHOCTh KOTO-
PBIX CO3AIOT Yrpo3y >KU3HM HIH 370-
POBBIO TpaXkJiaH, COXPAHEHUIO OHOJIO-
THYECKOTO  pa3sHoOoOpasusi, INPHYHHSIET
Bpel OTHAENBHBIM OTpACisiM SKOHOMUKH
[8]. Cnenyer oOparuth BHUMaHHE Ha TO,
YTO OIHHMM M3 CIOCOOOB oOOecreyeHus
OXpaHbl OOBEKTOB PAaCTUTEIBHOIO MHpa
3aKoHOJaTeNb bermapycu BUAUT MMEHHO
peryaMpoBaHHe paclpOCTPAHEHHs U YHC-
JICHHOCTH MHBa3UBHBIX PACTECHHUH.

Kpome Toro, mHBa3uBHBIE BUABI pac-
TEHHS BBILICYTIOMSHYTHIH 3aKOH OTHOCHT
K OTICNBHOM KaTeTOpHH pacTeHWd (Ha
pALy C SAOBHTBIMH, COIACPKAIlMU Hap-
KOTHYECKHE BEIIECTBa), B OTHOLICHHUE
KOTOPBIX, YTO BIIOJHE JIOTHYHO, TpPEIyC-
MAaTpPHUBAIOTCS OTHACIbHBIC MEPONPHUATHS
[0 PEryJIMpOBaHUIO HMX paclpoCTpaHe-
HHUA M YUCIEHHOCTH B LEJISX OXPaHbl
W 3alIUTHl )KU3HU M 370POBbS TPAXKIAH,
00BEKTOB XKMBOTHOTO MHpa M CpeIbl UX
obuTanus, 00bEKTOB PACTUTEIBHOTO MHPa
U Cpelbl X MPOU3PACTAHNUS, BOJHBIX 00b-
€KTOB, OKpPYXAaIOIIeH Cpenbl B LEJIOM, a
TaKKe TPEJOTBPALICHUS MPUINHEHUS
Bpezla OTJEIbHBIM OTPACIIIM 3KOHOMHKH.

Cocrapisiromieil  mpaBoBoil  0a3sbl
B 9TOH cepe TaKKe ABIACTCS IOCTAaHOB-
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nenne Munnpuponsl Pecriyonuiku bena-
pycb ot 10.01.2009 1. Ne 2 «O HEKOTOPBIX
BOIPOCAX PeryIUpOBaHUs paclpocTpaHe-
HUSI M YUCJIEHHOCTH BUJIOB JIMKOPACTYIINX
pactenuit» [7], B KOTOpOM, B YaCTHOCTH,
TOBOPHTCS, YTO MOAJIEKAT PETYIHUpOBa-
HUIO PAaCIpPOCTPAHEHHE W YHCICHHOCTHh
BHJIOB TUKOPACTYIINX PACTEHHH:

1) KOTOpBIE OKa3bIBAIOT BPEAHOE BO3-
JICCTBUE,

2) IpeaCTaBISIOT yrpo3y Onoyorude-
CKOMY pa3HOOOpa3Hio, XU3HU M 3]0pO-
BBIO TPAXKAaH B COOTBETCTBHU C IEped-
HEM BUJIOB TUKOPACTYILINX PACTEHUH;

3) Tex, KOTOphIE 3ampelieHbl K
HHTPOAYKUMK U (WIH) akKKINMaTh3a-
nun. K crnoBy, ux mepedeHs ycTaHOBIIEH
nocraHoBieHueM MuHnpupoas!l Pecmy-
6muxu bemapyce ot 28.11.2008 1. Ne 106
«O HEKOTOpPBIX BOMPOCAX PETyINPOBa-
HUSI MHTPOIYKIMU U (WJIN) aKKIMMaTH3a-
MU AUKOPACTyIIUX pacteHui». K atomy
MIOCTAHOBJICHUIO  IIPUJIATAETCSl  TaKKe
Wnerpykuus «O nopsake NpOBEIECHUS
MEPONPHATUI TI0 PETYIUPOBAHUIO pac-
MPOCTPAaHEHUs] U YHCIEHHOCTH BUIOB
JUKOPACTYILIUX PACTCHUHM, KOTOPbIE OKa-
3bIBAIOT BPEIHOE BO3ACHUCTBHE U (WIJIK)
MPEACTAaBISIOT YIpo3y OHOIOrHYECKOMY
Pa3HO00pa3HIo, )KU3HHU U 3710POBBIO FPaK-
nmam» [7]. Otmerum, uTo MUHHCTEPCTBOM
MIPUPOIHBIX PECYPCOB M OXPaHBI OKPY-
Karomei cpexbl Pecryonmukm Benapych
pa3paboTaHbl emé U KPUTEpHH OTHece-
HUSl 9y>KEPOAHBIX BHJIOB JTUKUX JKHBOT-
HBIX U pacTeHHH K WHBa3UBHBIM, OHH
YTBEPKAEHBI IPUKa30M MUHIIPUPOIBI OT
03.10.2016 . Ne 264-O[1.

I1o3UTUBHBIM MOMEHTOM, 3aCITyKUBA-
IOLIUM JIETaJIbHOTO W3y4YeHHMs, SBISIETCS
co3nanue npu HarpoHanbHOH akaneMun
Hayk benapycu llenTpa 1o MHBa3UBHBIM
BU/IaM JKUBOTHBIX M pacTeHuil, k QyHK-
OUSIM KOTOPOTO OTHECEHBI pernucTpanys,
WHBEHTApU3aIWs, BeJICHNE OaHKa JTaHHBIX
10 Ty>KepOIHBIM BHaM, pa3paboTka Impo-
THO30B U OLIEHKa MOCJIEICTBUM HMHBa3Uil
JUISL COCTOSIHUSL OMOpa3HOOOpa3us U T. II.

Ilo mocnenueii nmeromeiics: oduIm-
aIbHOH MH(OpPMaNUK, MOCTaHOBICHUEM
CoBera MunuctpoB Pecnyonuku Bena-
pycs ot 17.10.2018 . Ne 744 onobpeno
10 mpoeKkTOB MEeXAyHApOJHON TeXHHYe-
cKkoif momomu. JlanHOE peneHne IpuHsITO
Ha OCHOBaHMHU mpemnoxkenuii Komuccun
10 BONPOCAM MEXIYHApOAHOTO TEXHHU-
yeckoro corpygHudecrsa npu Cosere
Mpunnctpos. Ha psapy ¢ npyrumm mpo-
€KTaMH B DTOT CIIHCOK BXOIUT IPOEKT
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«CHIKEHHE HEraTHBHOIO BO3/CHCTBHA
Yy>KepOJHbIX MHBA3HBHBIX BHIOB pacTe-
HUH Ha SKOCHCTEMBI U OJarocOCTOSHUE
JIofiell B IPUTPaHUYHOM JIMTOBCKO-0erno-
pycckoMm peruone» [10]. Mcxons u3 cka-
3aHHOTO, MOXKEM C yYBEPEHHOCTBIO T'OBO-
puTh 0 TOM, 4TO B Pecnybnuke benapych
MPEATPUHUMAIOTCS TANbHEHINEe yCIIe-
HBIE MOMBITKH IIPABOBOTO PETYIHMPOBAHHS
9THX BOIIPOCOB.

[MapannensHO € 3aKOHOAATEIIHLCTBOM
Pecniy6nuku benapych B Bonpocax pery-
JIMPOBAHMS HWHBA3UBHBIX  YYXKEPOIHBIX
BUJIOB PACTEHMH pa3BHBAETCS U HOpMa-
TUBHas 0a3a emE OJHOro TroCyaapcTBa,
a umenHo Pecmybmuku  MomngoBsa.
B mocnenHee BpeMs B CBSI3M C €BPOUHTE-
IPallMOHHBIMH TPOLIECCAMH BO MHOTHX
crpanax CompyxectBa HezaBuCHMBIX
TocymapcTB mpoOHCXOAAT KaueCTBEHHBIE
HM3MEHEHUsI, B YaCTHOCTH, 3TO OTHOCHTCS
W K akTaM B cdepe HIKOJIOTHH. 3aKoH
Pecny6nrkn MomnnoBsr «O pacTUTEEHOM
MHpE» He SABIIeTCS UCKIIodeHHeM. Pedp
un€r o toMm, uro I[lapnmamenrom Pecmy-
Onmuku MonjoBa ¢ LeNbIO peanu3aluu
Hopm [upektuBbl 92/43/EDC  Cosera
or 21.05.1992 r. 06 oxpaHe ecTecTBEH-
HBIX MECT OOWTaHHs, a TaKXKe IUKOH
¢noper 1 ¢aynsl, u Pertamenta (EC)
Ne 338/97 Cosera 01 9.12.1996 1. 0 coxpa-
HEHWH BHJOB AWKON (ayHBI # Qaopsr
myTéM KOHTpPOJS Hajn TOProBied ObIT
npuHAT 3akoH «O BHECEHHH M3MCHCHUI
W JIOTIONHEHUH B HEKOTOpHIE 3aKOHOJa-
TenbHbIe akTe» Ne 162 ot 20.07.2017 .

B wacTHOCTH, 3THM 3aKOHOM BBOIATCS
COBEPILICHHO HOBBIE AJI 3aKOHOIATEllb-
ctBa PecryOnuky HOpMBI, KOTOpBIE BKIIIO-
YaloT B ce0s1 MEXaHU3MbI PETYJIMPOBAHUS,
ONUPAsCh Ha IMOJOKEHUSI KOTOPBIX pEry-
JIUPYETCsl BONPOC MHBA3HBHBIX YyXKEPOJI-
HBIX BUJOB pacteHuil. Tak, cT. 4 3akoHa
PecyOmukn  MomnmoBa «O  pacturens-
HOM Mupe» ObIa ONONHEHa MOHSTH-
SIMH «4Y)KCPOJIHBIC BHJbD) M «HHBA3UB-
HBbIE BUJBD) CIEIYIOIIETO COAEPIKAHUS:
«uydHCcepoOHble 6uU0bl» — BUNBI PACTCHUH,
ClIy4aliHO WM TpPEeAHAMEpPEeHHO BBEIEH-
HBIE/PacIIpOCTPAaHEHHBIE M3 JPYrod TIeo-
rpadguyeckoil 00IacTH Kak MPsIMOE WIH
KOCBEHHOE CJIC/ICTBHE YEJIOBEYECKON mesi-
TEJIBHOCTH, OTCYTCTBOBABILIME €CTECTBEH-
HBIM 00pa3oM B ompenenéHHOW o0nacTy,
B OTHOIICHUH KOTOPBIX U3BECTHA UCTOPHS
HX DSBONIOLUUH B apeaje eCTECTBEHHOTO
pacnpocTpaHeHus], OTINYHOM OT COOTBET-
CTBYIOIIEH 30HBI, CIIOCOOHBIE KOHKYPHPO-
BaTh C MECTHBIMH BHaMH, IOMHHHUPOBATH

HaJl HUIMH WM OKa3bIBaTh HA HUX OTpHILIA-
TeNbHOE BO3/EICTBHE U Jake 3aMelaTh
UX; «UHBA3UBHbIE BUObIY — MECTHbIE WIH
qy>KEpOAHbIE BUJIBI, PACIIUPUBILINE apeas
CBOET0 pAaCIpOCTPaHEHHs WM BBEIEH-
Hble CJly4ailHO JMOO IpeIHaMepeHHO
Ha JaHHYI0 TEPPUTOPHIO W/WIHM BOCIPO-
M3BOAMBIINECS HACTONBKO HMHTEHCHBHO
1 arpeccrBHO, YTO OTPHUIIATEIHHO BO3ICH-
CTBYIOT Ha HEKOTOPBIE M3 MECTHBIX BHJIOB,
oTIpeeNsisi KONMNYEeCTBEHHBIE /W Kade-
CTBEHHBIE M3MEHEHUs B CTPYKTypE ecTe-
CTBEHHOIO0 OMOLICHO3a, TUIUYHOIO MJIs
omnpezaeaéHHoro Tumna 6uoromnay [9].

Ocoboe BHHUMaHHE, 110 HAIIEMY MHeE-
HUIO, CIIEAYEeT OOpaTUTh Ha TO, YTO 3aKO-
HOZIaTeJNb 3aKpenui OnpeenéHHbIe orpa-
HUYCHUS] OTHOCHUTEIBHO HCIOIB30BAHUS
HEKOTOPBIX ~ OOBEKTOB  PAaCTUTENILHOTO
mupa. Tak, c Henpl0 OXpaHBl €CTECTBEH-
HOH cpembl OOWTaHWS W MECTHBIX BHJIOB
BBEJICHNE UY)KEPOAHBIX BHOB, OIEpaIii
C MHBa3WBHBIMH BUJIaMH, a TaK)Ke BO3BPAT
MECTHBIX BUJIOB PETYIUPYIOTCS PELICHHEM
LEHTPAIBLHOTO OpraHa IMyOJINYHON BIACTH
B 00JacTH OXpaHbl OKPYKaloIleW Cpenbl
Pecriyonuku MomoBa. OTmedaercs, 4To
JUISL BBEJIEHHBIX YY)KEPOJHBIX BHIOB 00s-
3aTeNbHO MPEeTyCMaTpUBAaeTCsl IpOBEAe-
HHUE HAay4HOTO HCCIIEJOBAHUS II0 UX BO3-
JICICTBUIO Ha MECTHBIC BUJIbI PACTCHUI.

B ommmume oOT 3aKOHOJATENBCTBA
Pecnybnmuk Monnossr n benapycn yxpa-
WHCKOE 3aKOHOJATENILCTBO HE ONEpUPYET
TakUM TIOHSTHEM, KaK «HHBa3UBHBIE
Yy)KepOJHbIe BHUJbI PACTCHUI», 4TO He
COOTBETCTBYET YCTaHOBUBIIEHCS MEXIY-
HapOHOI MpaKTHKE B 3TOi cdepe.

CyIecTBYIOIUIT MacCHB 3aKOHOAA-
TENbHBIX AKTOB, CPeAU KOTOPBIX 3aKOH
Vkpauns! «O KapaHTHHE pPacTEeHHi», a
TaKXKe TpHKa3 MMUHHCTEpCTBAa arpap-
HOW monuTukn YkpamHsl Ne 716 ot
29.11.2006 r., xoTopbIM yTBepkIEH [epe-
YEeHb PETYIUPYEMBIX BpETHBIX OpTraHu3-
MOB, OIIEpPHpPYET APYTMMH TEPMUHAMH, a
UMEHHO «8PeOHbIll OP2aHUu3M», TIOJ KOTO-
pPBIM TIOHMMaeTcsi 000 BHUI, IITaMM
Wiy OMOTHI PacTeHUH, KUBOTHBIX, ATO-
TeHHbI areHT, BpeOHbId Ui pacTeHUi
WX TIPOAYKTOB PACTUTENILHOIO IPOUC-
xoxaeHusd. JJo6aBuM, 4TO K HUM MOXHO
TaKXKEe OTHECTH HACEKOMBIX, KIelleH,
rpuOKH, OaKTepuH, BHUPYCHI, HEMATOABI
n copusiku [11]. YuurteBas ckaszaHHOE,
CTOUT OTMETHTH, YTO HE BCE MHBA3MBHEIE
BHBI paCTEHUH COOTBETCTBYIOT TpeOoBa-
HUSIM OT€YECTBEHHOTO (PUTOCAHUTAPHOTO
3aKOHOATENHLCTBA U KPUTEPHUSIM, TI0 KOTO-

PBIM UX MOXKHO OTHECTH K CIIMCKY pery-
JIMPYEMbIX BPEIHBIX OPIraHM3MOB, TO €CTh
UCIIONB3yeMbId B HOpMax IpaBa TEPMHUH
«BPEIHBII OPraHU3M» BKJIIOYAET U HEKO-
TOpbIe MHBAa3MBHBIE BUJBI YYXKEPOIJHBIX
pacTeHHi, HO PEryIHPOBAHHUIO IOJIEKAT
TOJIBKO T€ BUJBI, KOTOpBIE BXOIAT B [lepe-
YeHb, TEM CaMbIM MCKJIIOYAsi BHIBI PacTe-
HUI, KOTOpBIE HE TOIaalo0T 0] KpHTe-
PHUH «BPEJHOTO OPTaHU3May.

OpHaKO B TaKWX YCJOBHUSIX OCTAIOTCS
6e3 BHUMaHUs pyrue BU/ibl HHBA3HUBHBIX
pactenuii. Hauunas ¢ 2013 rona BaxHoM
npo0OIeMoil CTaJlo MOSBICHUE U PACIIpo-
CTpaHEHUE TaKOr0 WHBAa3UBHOTO YYyXKe-
pPOOHOTO BHIA BBICHICH BOJHOW pacTu-
TEJILHOCTH, KaK BOJHBII CaJIaT, 4TO MOXKET
MIPUBECTH K PE3KOMY YXYAIICHHIO 3KOJIO-
THYECKOTO cocTosiHMS OacceiiHa p. CeBep-
ckuii [lonery [14, c. 83, 84]. Ceromns
HaOMoaeTcsl 3HAYUTENFHOE YBEINICHUE
KOJIMYEeCTBa WHBA3MOHHBIX BHIOB pacTe-
HUI, TO9TOMY O HEOOXOIMMOCTH OOHOB-
neHus u nepecmorpa storo Iepeuns yxe
HEOJHOKPATHO TOBOPWIIM CIEIHAINCThI
IpYruX Hay4yHbIX cdep, B 4YacTHOCTH,
yu€Hble B 0OOnacTé OHOJIOTHH, 3KOJIO-
THHM M CEJIbCKOTO Xo3siicTBa. Kak BuauM,
B HACTOsiIllee BPEMs MOXKHO BECTH pedb
0 HEHaJUIeXaIleM IpaBOBOM obecrede-
HUU OOpalIeHHUS HE TOJBKO C HYKEPOI-
HBIMU WHBAa3HMOHHBIMH BHJIAMH PACTECHHUI
n3 Ilepeuns, HO ¥ C TeMH, KOTOpHIE HE
3aHECeHBI B HETO, CpeIy HUX, HalpuMep,
BonHbI canar (Pistia stratiotes) u npyrue
BUIb! (puTOIUIaHKTOHA. MIMEHHO 1osToMy
cllelyeT NpeaycMOTpeTh HOBbIE 3ddek-
THUBHBIE Mepbl OOpPbOBI C ATUMHU «PACTHU-
TEJILHBIMH arpeccopammy.

VYuuteiBas  CcKa3aHHOE,
BOIIPOC O COOTHOLIEHHH TEPMHHOB «UHBa-
3UBHBIE UY>KEPOAHBIE BHUJIBI PACTCHUID
U «BpeoHbI opraHu3Mm». Hampumep,
(uTocaHnTapHOE 3aKOHOAATEIHCTBO Pec-
myonuku benapych, B wacTHOCTH 3akoH
«O KapaHTHHE ¥ 3allUTe pPaCTEHHUI»,
1 MonioBbl, a UMEHHO 3akoH Peciryormikm
MonpnoBa «O 3amure pacTeHuit u ¢uto-
CaHUTAPHOM KapaHTHHE», TAKXKe OIlepH-
PYIOT TOHSATHEM «BPEIHBIE OPTaHU3MBbI».
Tak, mo 3akoHOHATENbCTBY PecmyOmuku
MOoInIOBBI «6pedHblil opeanuzm» — 000t
BUJI, Pa3HOBUIHOCTh WJIM OMOTHII pacTe-
HHM{, XMBOTHBIX WM TATOTCHHBIX arcH-
TOB, BKJIIOYAsi BUPYCHI, MUKOIIJIa3Mbl HIIH
WHBIE TTaTOTCHBI, BPEAHBIE IS PACTCHUI
WM PaCTUTENBHBIX IPOAYKTOB M HAHOCS-
mue 3KoHOMHYecKui ymepo. IToxoxwmii
TEPMUH «8peOHble Op2AHUIMbLY COLEP-
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JKUTCSL U B OJIIOPYCCKOM 3aKOHOZATElNb-
CTBE, KOTOPBIH TPAKTYeTCs KaK BPEIUTEIH
pacteHuil ¥ (M) paCTUTEIBHOM MPOIYK-
Uy, Bo30OyauTenn OoNe3Hel pacTeHuit
u copHsiku. Kpome Toro, ynomsHyTble

HOPMAaTHBHO-IIPABOBBIC ~ aKThl IIpeclie-
IyIOT OZHY IIeJIb, a MPEIMETOM HX Pery-
JUPOBAHUS SBISIOTCS: TIPENYIPEKICHNE
MacCOBOTO paCIPOCTPAaHEHUsS] BpPEIHBIX
OpraHM3MOB, TIPEIOTBpAIlCHHE TIOTEPh
YpOXXaiHOCTH W TIONydeHHE KadeCTBEH-
HOM CeNnbCKOX03AHCTBEHHON MPOAYKLHUH,
B YacCTHOCTH JKOJOTHMYECKOH; 3aIliuTa
TEPPUTOPHU CTPaHbI OT MPOHHUKHOBEHHS,
pacnpoCTpaHeHUsT M/WIM 3aHOca U3 JpY-
TUX CTpaH KapaHTHUHHBIX OPTaHU3MOB [5];
OIpe/ieNICHUE TPABOBBIX, OPraHU3alUOH-
HBIX M SKOHOMHYECKHX OCHOB 3all[UThI
pacTeHuii OT Bpemutened, Oonesnei
U COPHSKOB, KapaHTHHA PACTEHHUH, CIIO-
co0bI 00palleHNs CO CPeICTBAMU 3aIUThI
pacTeHHH, 4TO, €CTECTBEHHO, HAIIPaBIICHO
Ha TPEJOTBPAIEHNE MOTEPb PACTHTEINb-
HOU mpoaykimu [6].

Kak BuauMm, oTaenbHble NpOaHaIIHU-
3UPOBaHHBIC BBILIE HOPMBI, KOTOpbIE
KacaloTCsl PEryIHpOBaHUs WHBa3HBHBIX
Yy)KepPOJHBIX BUIOB PACTEHHH, B 3aKOHAX
«O pactutenbHOM Mupe» PecmyOmuxu
Bbenapycs u MonoBsl, a Tak:ke IIpaBoBast
peraMeHTanusl BOIPOCOB PACIpOCTpa-
HEHHS BPEJHBIX OPTaHU3MOB SIBISETCS
4acTbl0  (PUTOCAHUTAPHOIO 3aKOHOAA-
TENILCTBA 3TUX rocyxapcts. Kpome Toro,
TEPMHUHBl ~ «UHBAa3WBHBIE UYyXXEPOIHBIE
BUJIbl PACTCHUI» U «BPEHBIA OPraHU3M»
COOTHOCATCSI KaK 4acTb U 1enoe. OnHako
[JIaBHBIM SIBJIS€TCS TO, YTO NEPBBII MpH-
MEHSeTCS TNPH  PEryIMpOBaHHU  pac-
[NPOCTPAHEHHUSI M YHUCICHHOCTH HMEHHO
WHBA3UBHBIX YY)KEPOAHBIX BHJIOB pac-
TEHU#l, K KOTOPHIM OTHECEHBI OOBEKTHI
pPacTUTEIHHOTO MHpPA, @ UMEHHO JAUKOPa-
CTyILIME U JIPYyTUe HECEeIbCKOX03SIHCTBEH-
HOTO Ha3HAYCHHS COCYIUCTHIE PACTECHUS,
MOX000pa3HbIe, BOAOPOCIH, JTHIIAHHUKH,
TprObI Ha BCEX CTAIMIX Pa3BUTHS U 00pa-
3yeMble UMM MPHUPOAHBIE COOOIIECTBa,
pacnpoCTpaHeHUEe U YBEIWYEHHE 4YHC-
JICHHOCTH KOTOPBIX MOXET HEraTUBHO
BIMATh Ha OHOJNIOTHYECKOE pa3zHOOOpa-
3M€ U OKPYKAIOLIYI0 HMPUPOIHYIO Cpery
B 1I€JIOM, B TO BpeMsI KaK «BpE/IHbIE Opra-
HHU3MBD) — (PUTOCAHUTAPHBIX NPABOOTHO-
IIEHUH B cepe 3amuThl KU3HH U 370pO-
Bbsl PACTCHUI.

Mexmy TeM, HECMOTpS Ha OTCYyT-
CTBHE IPABOBBIX HOPM, ITOCBSIIIEHHBIX
PETYINPOBaHUIO WHBAa3WBHBIX UYyXKEPOJI-

HBIX BMIOB pPAaCTEHUH, B YKPaUHCKOM
3aKOHOJIATENNBCTBE O PACTHTEIHLHOM MHpE
OTZENbHBIE  BONPOCHI  OTHOCHUTEIBHO
9THX OOBEKTOB YACTHYHO pEraMeHTH-
POBaHBl HAIIMOHAIBHBIMH YKPAaHHCKHMHU
akramu. Tax, 3akoHoM VYkpauusl «O0
OCHOBHBIX NPUHIHNMAX (CTPAaTETHH) TOCY-
JTAPCTBEHHOH JKOJIOTHYECKOH ITOIUTHUKI
Vkpannsl Ha nepuox o 2020 roma» ot
21.10.2010 . Ne 2818-VI c nensro mpe-
KpalieHus! 1moTepb OWOJOTWYecKoro pas-
HOOOpa3usl IIOCTaBJIeHA 3ajada Cco3Ja-
HHS CHCTEMBI MEp IO BHJaM-BCEJICHLIAM
U o0ecrieueHns] KOHTPOJIs 32 BHECCHUEM
BHJIOB B DKOCHCTEMBI [12].

Kpome Toro, ct. 22 3akoHa YkpauHbI
«O pactutensHoM Mupe» ot 09.04.1999 .
Ne 591-X1V 3akperneHo, 4To AJIs1 OXpaHbl
3I0POBBSI  HACENEHHs, MpPeAyNpexKae-
HUSI 3a001€BaHMs KMBOTHBIX W TPUYH-
HeHHsl ymepOa pacTUTEIFHOMY MUY,
XO3SHCTBYIOIINMH ~ CyOBEKTaMH MOTYT
NPUHUMATECS Mephl, HalpaBieHHbIE Ha
peryaupoBaHHue paclpOCTPaHEHHs U YHC-
JICHHOCTH OT/IEJbHBIX BHJIOB JAUKOPAcTy-
IUX PacTeHHH (SIOBUTHIX, HAPKOCOIEP-
JKalnX, KapaHTUHHBIX W T.I1.), KOTOpasd,
K COXaJICHHIO, Ha TAHHBIH MOMEHT SIBIIS-
eTcsl eIMHCTBEHHOW, UIMEHHO OHa obecrie-
YHBAET MPABOBOE PETYIHPOBAHUE PacTe-
HUM, HE 3aHECEHHBIX B IEPEUCHb BPEIHBIX
OpraHU3MOB. XOT4 B 3TOH HOpME IPSIMO
HE YNOMHHAETCs Takas KaTeropus, Kak
WHBAa3WBHBIE UY)KCPOIHBIE BHIBI, OHA
HETIOCPE/ICTBEHHO  JIOJDKHA — BKIJIIOYAThH
U 3Ty KaTeropuio OOBEKTOB pPacTHTEIIb-
Horo mupa. Mrak, Ha ceroqHs MOAHATHINA
BOIPOC TpeOyeT HEMEATIEHHOTO PEIICHNUS.

B 10 e Bpems B 3akoHe VYkpa-
uHbl «O  pacTUTENFHOM MHpE» OT
09.04.1999 . Ne 591-X1V npenycmoTtpeHa
HE00X0MMOCTb pa3pabOTKH U YTBEPIKIie-
HUSI TIEPEYHsT AUKOPACTYIINX BHIOB pac-
TEHHWH, PacIpoCTpaHEHHE M yBEIHUCHHE
YHCIICHHOCTH KOTOPBIX ITOJUIEKAT PeTyIH-
POBAHMUIO, a TAKXKE IOPSIJIOK OCYIIECTBIIE-
HUSI COOTBETCTBYIOIIMX MEPOIPHSITHI.
B Hacrosimee BpeMsi, K COXaJIECHHIO, 3TH
JOKYMEHTBI HE NPHHATHI, YTO HE I03BO-
JISIET TOBOPHThH O HAJIMYMHU HaJJISKAIIEro
MPaBOBOrO OOecIeyeHus B 3To# cdepe.

CrpaBeIMBOCTH pay CIIEyeT OTMe-
TUTh, 4TO B HalmoHansHOM JOKIazne o
COCTOSIHUM  OKpY’Kalolmled IPUPOAHOI
cpensl B Ykpause B 2014 rogy yka3aHBI
CIIEAYIOIIME MEpHl, HalpaBIeHHBIE Ha
obecrieueHre KOHTPOJS M YMEHBIICHHE
YTpO3 CO CTOPOHBI HMHBAa3WBHBIX pacTe-
HUI: paszpaborka HarmonansHOW cTpa-
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TErMM KOHTPOJSI HEeaOOPUICHHBIX Opra-
HU3MOB; CO3JaHUE HMH(POPMALHOHHOTO
LIEHTpa MPU LHEHTPATIbHOM OpPTraHe UCIOJ-
HUTEIbHOM BJIACTH, OTBEYAIOIIETO 3a
SKOJIOTHUECKYIO TOIUTHKY; pa3paboTka
TOCYJapCTBEHHBIX MPOTrPaMM 110 MOHHUTO-
PHHTY HEaOOpUTCHHBIX BHUAOB U BBIIOJ-
HEHUIO TOCYAApCTBEHHBIX 3aKa30B Ha
HayYHBIC HCCIICOBAHMUS AJABEHTHBHBIX
pacTeHuil, B IEpBYO O4Yepeb UHBA3HOH-
HBIX, JJIs1 o0ecrieueHns NX WHBEHTapu3a-
LUHM; M3y4EHHE COCTOSHHS M JTUHAMHUKHI
MIOMYNALUN B KOHKPETHBIX SKOCHCTEMAX
B 3aBHCHUMOCTH OT AEHCTBUS OTAEIBHBIX
(akTopoB U T.J.; NMPOBEACHUE SKOHOMH-
YECKOM OIIEHKHM BPEAHOCTU aJBEHTUB-
HBIX, B T. 4. HHBa3UBHBIX BUJIOB PACTEeHUI];
OLIeHKa IIPUPOAHBIX TEPPUTOPHIL HA TIpe-
MET 3aCOPEHHOCTH BHJAMU C BBICOKOH
HWHBa3HOHHOH cITOCOOHOCTRIO [4, ¢. 112].
K coxanenuto, 3T Mepsl ObIIM JIHIIH
YaCTUYHO TIPEIIPHHSATH, YTO HETaTHBHO
CKa3aJoCch Ha COCTOSHHM OKpPY>KaroLlei
TIPUPOTHOM CPEJIBL, a TAKIKE HE TO3BOJIAIIO
B IIOJIHOM 00BEME U Ha JJOJDKHOM YPOBHE
peanu3oBaTh 3KOJIOTUYECKYIO IOJIUTHKY
HAILIETO TOCYAapCTBa B IIEJIOM.

K ckazanHOMy 100aBHUM, YTO y4EHbIC
HE CTOSAT B CTOPOHE, B YAaCTHOCTH, UMHU
MIPEIUIOKEHBI IIyTH DPEIICHUS IPOOJICMBI
[IPABOBOIO OOECIEUCHHUS YyKEPOIHBIX
VHBAa3MBHBIX BUJIOB PACTEHUI B YKpauHe
Ha 3aKOHOJATEIBHOM YPOBHE, a TaKkKe
B COOTBETCTBMM C MHMPOBOM M €BpOIICH-
CKOI cTparerussMu pa3paboTaH IMPOEKT
HanyonansHOM cTpareruu Mo HHBA3UB-
HBIM BUJaM [2, c. 46].

IlonoxxuTenbHEIM MOMEHTOM B 3TOM
TOlly CTajl0 CO3/laHue paboyell rpymIbl
10 BOMpPOCaM YYXXEPOAHBIX HHBA3UB-
HBIX BHJOB MMHHUCTEPCTBOM 3KOJIOTUH
U TIPUPOAHBIX PECYPCOB YKPauHBI, IETIh
KOTOpOil — HapabOTKa OpraHM3alMOHHO-
NMpaBOBBIX IyTeH ycwieHHns OOpbObI
C HEKOHTPOJIHPYEMBIM NPOHHKHOBEHHEM
U paclpOCTPaHEHUEM BUJIOB-BCEJICHLIEB.
Kpome Toro, wienamu Tpymmbel HavaTa
pabora mo Hammcanuio HamumoHambHOM
cTpareruu YkpauHsl o 60ps0e ¢ pacrpo-
CTpaHEHHEM HMHBA3HOHHBIX UYXEPOIHBIX
BU0B [3]. B 4acTHOCTH, TOATOTOBJICHBI
COOTBETCTBYIOIIME H3MEHEHUS B aKTHI
3aKOHOJATEIbCTBA 110 MpobiieMe MHBA3HU-
OHHBIX Jy>KepOAHBIX BU0B. Hageemcs Ha
OBICTpOE pearnpoBaHUE CO CTOPOHBI Opra-
HOB T'OCYJapCTBECHHOM BJIACTH U PEILICHUE
MOCTABJICHHBIX 3a]1au.

BeiBoabl. AHaNU3 MOJIOKEHUH 3aKO-
HOJATEIbCTBA II03BOJIIET KOHCTaTHUpPO-
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BaTh, YTO HA CETOMHSIILIHUM JIeHb B YKpa-
WHE OTCYTCTBYET HOpMaTHBHas Oa3a
B cdepe perylIupoBaHus pacupocTpaHe-
HHUS M YUCJICHHOCTH MHBA3HBHBIX Yy)Ke-
POZHBIX BHJIOB PAacTeHHWi, B OTIMYHE OT
3aKOHOATeNbCTB PecnyOnnk MosmoBbl
u Benapycu, kotopbie sBIsitoTCS Oolee
monHbIMHA. Mcxonst w3 3Toro, HBIHUE
CyIIeCTBYeT HEOOXOANMOCTh BHEIPEHUS
B YKPaWHCKOE 3aKOHOJATEIbCTBO HOBBIX
MPaBOBBIX HOPM C YYETOM IPAKTUKH
MPaBOBOTO OOeCIeueHHs ITUX MpolieM
B PaCCMOTpPEHHBIX rocynapcrax. [Ipasna,
3aKOHOJATEIbCTBAM YKpauHbl, MOJI0BEI
u bemapycu B 3T0it cdepe npucymm
o0IIKe 4epThl, IOCKOJIBKY OCHOBBI OBLTH
3aJ0KEHbl €l YYEHBIMM COBETCKOTO
9KOJIOTMYECKOTO MpaBa, HO C Y4&TOM pas-
BUTHSI OOIIECTBEHHBIX MTPABOOTHOIICHUI
¥ BO3HMKHOBEHHS HOBBIX YTpo3 Ui OHo-
JIOTHYECKOTO Pa3HOOOpa3usi M OKpyXka-
omed TPHUPOTHOU CpEIbl IMOSBISIOTCS
HOBBIE TPOOJIEMBI, pEIIeHHe KOTOPBIX
BO3MOXKHO C YYETOM MEXIyHapOIHBIX
HOpM, a Tarke Onaromapst CTpeMIICHHIO
roCylapcTB K CONMKEHHIO HAIMOHAJIb-
HOTO 3aKOHOzaTenbcTBa ¢ 0a3oii EBpo-
neiickoro Coro3a.

Takum oOpaszom, Uis TOTO 4YTOOBI
YKPaHHCKOE 3aKOHOAATEIHCTBO COOTBET-
CTBOBAJIO MEXIYHapOAHOMY, TI0 HAIIEMy
MHEHHIO, HayYHOMY COOOIIECTBY M 3aKO-
HOZATeII0 CleayeT pa3paboraTh W IpU-
HATh COOTBETCTBYIOIIME aKTHl M BHECTH
W3MEHEHUs B JEWCTBYyIOIlee 3aKOHO-
JIarenscTBo B dToi cdepe. Tak, cie-
JyeT 3aKpernuTh IOHATHE «HHBAa3HMBHbIC
Yy’>KepOJIHbIe BU/Ibl PACTEHUN» B 3aKOHE
VYkpaunbl «O pacTUTEIBHOM MHpPE», a
TaKke pa3paboTaTh M ONPEACIUTH MEPbI
OTHOCHUTENBHO PErYJIMPOBaHHS PACIIPO-
CTPaHEHUS! W YHCICHHOCTH 3THX BHUIOB
pactennii. ComtacuMmcss ¢ MHEHHEM JApY-
IUX YYEHBIX KacaeMo HeoOXOANMOCTH
pa3paboTKy M MPUHATHS B NEPCHEKTHUBE
HanuonansHOM cTparernu YKpawHBI 110
0oppbe C pacmpocTpaHEeHHWEM WHBa3M-
OHHBIX YYXEPOAHBIX BHUJIOB, YTO OyneT
SIBISIThCSL HauOonee A(PQeKTUBHBIM CITO-
co0OM  peryaupoBaHHsS BO3HHMKAIOLIMX
mpo0IeM B 3Toi cdepe.

JanbHeiliiee ucciegoBaHle U pellie-
HUE MPaBOBBIX MpoOIeM B 3TOW cdepe
MOXET OBITh MPEIMETOM OYIyIIUX Haydy-
HBIX W3BICKAaHWH B paMKax IPeIOXKEH-
HOU TeMBI, a UMEHHO U3yYeHHUE MPOoOIeM
MIPaBOBOTO PETYIMPOBAHHS WHBA3UBHBIX
qy>KepPOJHBIX BHUIOB XMBOTHOTO MHpa, a
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SUMMARY

The article is devoted to the analysis of features of relationship between law and morality in military activity, which essentially
influences on worldview formation, moral and legal consciousness (self-consciousness) of the servicemen, their moral and legal
socialization. The author’s methodological approach to consideration of dialectics of general and special in relationship between
law and morality in military activity, according to its specificity and forms is offered even in the conditions of conducting hybrid
war. Investigating features of interrelation of law and moral in the military sphere, the author emphasizes that significantly effect on
condition of law and moral regulation of behavior of the military personnel according to system of moral standards and of law and
moral regulation of behavior of the military personnel according to system of moral standards and general documents in the areas of
defense and national security of Ukraine.

Key words: morality, law, interrelation, general, special, military activity, law and moral regulation.

OCOBEHHOCTH B3AMMOCBSI31 MOPAJIU U ITIPABA B BOMHCKOM JIEATEJBbHOCTH
B KOHTEKCTE HAITMOHAJIbBHOM BE3OMMACHOCTH YKPAUHBI

Baagumup ®EJOPEHKO,
KaHIUIaT GUI0COPCKUX HAYK, JOLIEHT,
JIOIIEHT Kadeaps! 00IeCTBEHHBIX HAYK
Kutomupckoro Boennoro uHctutyty uMenu C. I1. Koponesa

AHHOTALUA
Crarbsl IOCBSIIIEHa aHAIN3Y OCOOEHHOCTEH B3aMMOCBSI3M MOpAIH U IpaBa B BOMHCKOHM JEATEIBHOCTH, KOTOpasi CyIIECTBEHHO
BIIUSIET Ha (POPMUPOBAHNE MUPOBO33PEHUS, MOPAIBLHOTO U MPABOBOTO CO3HAHUS (CAMOCO3HAHMUS) BOGHHOCIYKAI[UX, UX MOPAJIbHO-
IIPABOBYIO CoLMaNU3anuio. [IpeasoxeH aBTOPCKUil METOOIOrMYECKU OIX0/ K PACCMOTPEHHUIO JUAJIEKTUKH OOIIEro U OCOOCHHOTO
BO B3aMMOCBSI3M MOPAJIM U TIpaBa B BOMHCKOH AEATEIFHOCTH C YyUETOM OCOOEHHOCTEH M BHIOB, B TOM YHCIIE U B YCIOBHUSIX BEICHUS
rubpuaHON BoOMHEL Mccnenyst o0cOOCHHOCTH B3aMMOCBSI3H MOPAJIM ¥ ITpaBa B BOMHCKOIT cepe, aBTOp MOTYEPKUBALT, YTO OHA CyIIIe-
CTBEHHO BIIMSIET HA COCTOSHUE MOPAJIbHO-IIPABOBOI'O PETYJIMPOBAHUS JACSATEILHOCTH U ITOBEJICHUSI BOGHHOCITYKAIIUX B COOTBETCTBUU

C CHCTEMOW MOpaJIbHBIX HOPM U HOPMAaTHBHO-IIPABOBBIX aKTOB B c(hepe 00OPOHBI U HAIIMOHATIBHON 6e30IIaCHOCTH YKpauHbI.
KuaioueBble ci10Ba: Mopalib, IpaBo, B3aUMOCBsA3b, 0011ee, 0COOEHHOE, BOMHCKas AEATEIbHOCTh, MOPAIbHO-IIPAaBOBOE PEryJIH-

poBaHHUE.

Introduction. An important area
of reforming of Armed Forces of Ukraine in
modern conditions of European integration
and cooperation with NATO is effective law
and moral regulation of activity and behav-
ior of the military personnel. Theoretical
and methodological foundation of the reg-
ulating influence is represented relationship
law and morality in military sphere, which
appears as many-sized process, and deter-
mined by multifaceted military activity
and needs of Ukrainian society in the per-
sonality of the motherland defender.

Relevance of research. Further ensure
of national security of the state isn’t pos-
sible without reforming of Armed Forces
of Ukraine (AFU), which are characterized
by a certain number of staff, the quantitative
and qualitative characteristic of weapon

and military equipment, the level of strate-
gic, task force, moral and legal and psycho-
logical preparation of officers and degree
of learning, politeness and moral and psy-
chological persistence of military person-
nel. High alert and the fighting ability find
the definition in the unity of physical
and spiritual elements of army. The latter’s
role considerably rises in the conditions
of hybrid war.

Previously unsettled problem con-
stituent. The problem of relationship
between moral and legal in military
activity in a domestic and western sci-
entific discourse are considered in inter-
disciplinary and philosophical, legal,
psycho-pedagogical, sociological, polit-
ical studios. This problem has long been
a major focus of attention of many scien-

tists: V. Abramova, E. Afonina, M. Variya,
A. Zachepy, S. Skurikhina, B. Kaver-
ina, M. Mayevskogo, V. Mandrageli,
M. Trebina, H. Appel, A. Lasas, J.H. Pay-
ton and many others. Almost all research-
ers pay attention to lack of works, which
open process of interrelation of morality
and law in military activity, its complexity,
inconsistency and peculiarity. Paying trib-
ute to the theoretical and practical impor-
tance of the previous scientific knowledge
it is necessary to recognize that problems
of interrelation of morality and law in
the military sphere hasn’t become a sub-
ject of philosophical and legal analysis yet
and it is considered fragmentary without
taking into account today’s reality which
are determinants as in military activity
and interrelation’s process.
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Main purpose of the article. The pur-
pose and task of the article is the determi-
nation of features of relationship between
moral and legal, which is largely influenced
by specific kind of activity, namely military
activity, which inherent essential features
in the conditions of contemporary Ukraine
and its Armed Forces.

Results. In analyzing the relationship
between moral and legal in military activity
eurointegration questions of Ukraine needed
special attention, which have begun to take
international and legal definiteness since
EU has headed for “expansion on East”.
The new course provided, that the countries,
which apply for membership in the united
Europe have to pass a number of transfor-
mations, which did possible adaptations to
the norms and standards of the EU. Only
successful implementation by candidates’
countries of all conditions granted the right
for membership in the EU. Such prac-
tice received the name “Europeanization”
in scientific literature. The most laconic
and at the same time comprehensive defini-
tion of this phenomenon is given F. Schim-
melpfenning and U. Sedelmayer. [1, p. 12].

Relationship between the EU as
the political and economic commonwealth
and NATO as the military block is cov-
ered in H. Appel’s [2] and A. Lasas’s [3]
researches. A place of Ukraine in new
system of the European safety is a subject
of analysis of T. Bukkvol [4]. The particular
interest is scientific works where the authors
open essence and the content of negative
external influences. V. Vakulych proves that
the process of globalization causes a number
of negative influences for purely political
and cultural character [5]. The tendencies
of de-sovereignization of modern states are
noticed in the researches by V. Smolyanuk,
especially need to strengthen of military
power of Ukraine and improvement of strat-
egy of patriotic behavior [6; 7]. The prob-
lem of summarize the main methodolog-
ical principles of improvement of moral
and legal regulation activity and behavior
of military personnel at the present stage
of reforming of Armed Forces of Ukraine is
being inadequately addressed.

Difficulty of feature of the relationship
of law and morality in military activity
is in many respects caused by its particu-
larity, which are defined by army organ-
ization, special character of each type in
the performance condition of educational
and military mission. The objective char-
acter of the relationship morality and law

is the basis of legal education in Armed
Forces of Ukraine. This is illustrated by
experience of military management at all
levels. The results of sociological studies
show that 87.9% indicated a need for moral
and legal behavior regulation of servicemen.
Moreover, 78.5 of respondents consider that
in practice requires appropriate methods
and practical recommendations regarding
use of moral standards at application of legal
educational tools of servicemen. At the same
time the question: “Do you have knowledge
of the specifics of the relationship of moral-
ity and law in military activity?” 62.4%
answered that they do not have such knowl-
edge (most of them are management entities
of company link). It generates insufficient
effectiveness of moral and legal behavior
regulation of the serviceman and their moral
and legal education.

State program of reforming and devel-
opment of Armed Forces of Ukraine (AFU)
as a guarantor of its defense, sovereignty
and territorial integrity, along with the mil-
itary organizational aspects update a wide
range of military and humanitarian prob-
lems whose solution should provide human-
itarian and political security. The perception
of fundamental changes in Armed Forces is
largely due to the level of moral and legal
consciousness and culture, spiritual for-
mation, patriotic, moral and legal values.
Expediency of essence research and sub-
stance in law and morality in military activ-
ity is shaped by system transformation
of Ukrainian totalitarian social in civil
society which is followed not only social
and economic and political, but also a crisis
of outlook and values; the available social
reality which often negatively effect on
behavior of servicemen; insolvency of pres-
ent moral and legal educational system
to respond to the changes adequately in
style and form of soldier’s behavior, state-
ments of new European norms concerning
their rights, duties and restrictions; change
the minds not only of regular and contract
service, but who brings them up; increas-
ing the number of believers among person-
nel and approval of institute chaplains in
Armed Forces of Ukraine. The important
of further improvement of moral and legal
education of servicemen, effective work
forms and work methods search which are
provided high quality performance of edu-
cational and combat mission by them. Rela-
tionship between moral and law in military
activity also military globalization actu-
alize the problem, geopolitical challenge,
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and the international terrorism, hybrid
and information warfare which require
the timely decision some of problems both
in theoretical and in practical aspects, cre-
ation of effective system of moral and legal
education in Armed Forces of Ukraine. This
makes it possible to realize the instrumen-
tal function and power of the army more
effectively. This conception was developed
by the Anglo-American school of “polit-
ical realism” D. Kethleen, H. Morgen-
thau etc. The famous American political
scientist S. Huntington emphasized that
the main purpose of officers in armed forces:
1) formation, equipment and combat train-
ing of the military personnel; 2) planning
of operations; 3) realization of operation. It
means control of operation and servicemen
at the time of taking up the main function —
use of force” [8, p. 13]. The same idea is
clearly expressed and Z. Bzhezynskyi in his
book “Grand Chessboard” [9, p. 40].

Reforming of Armed Force of Ukraine
in the context of Euro-Atlantic integration,
cooperation with NATO, military coopera-
tion with other countries of the world, can-
celling Ukrainian non-block status increases
standards of moral and legal socialization
of servicemen according to the criteria
of Western Europe and the USA.

The latest events connected with annex-
ation by Russia of the Crimea, carrying out
Operation of united force (OUF) in the East
of Ukraine revealed soft spots in the Ukrain-
ian army activity, including moral and legal
regulation activity and behavior of the ser-
vicemen. Considering the dialectic of gen-
eral and special in the relationship between
morality and law in military activities, it is
important to understand that it has a signif-
icant impact on a specific type of activity,
namely, military activity, which has signifi-
cant features [11].

The first feature is that the basis
of military activity is more spiritual, than
the material incentives and motives. Mili-
tary activity is not of a substantive and pro-
ductive nature. Despite the fact that ser-
vicemen do not produce material values,
their activities are socially significant. This
follows from the Constitution of Ukraine,
the Laws of Ukraine: “On the Armed Forces
of Ukraine”, “On General Military Duty
and Military Service”, “On Social and Legal
Protection of Servicemen and their Fam-
ily Members”, etc. In modern conditions,
the serviceman of the Armed Forces
of Ukraine is required not only to have legal
knowledge, but also a high level of patriot-




ism and civic maturity, moral reliability, ini-
tiative and creativity.

The second feature is that military activ-
ity in modern conditions is characterized

by an increase in the role of mental labor.
This feature is associated with an objective
trend in the development of military affairs.
And this, in turn, requires highly developed
in the general cultural and technical respect
of a person. The process of improvement
and further development of the system “man
is military equipment” leads to the intro-
duction of complex computer technology
and automated control systems.

The third feature describes the target
social orientation of military activity. Ana-
lyzing social orientation, we must take
into account that the objectives of military
activities are specified through the connec-
tion of the soldier and the subject of his
activity — military equipment and weapons.
The attitude of a warrior to military equip-
ment and weapons does not have a signifi-
cant social meaning while the limits of tech-
nological, procedural aspects of activity are
analyzed. Not only the old Cossack saber,
but also the modern tank, aircraft, rocket are
not in themselves moral or immoral objects.
But, when analyzing the objects of military
activity in their actual ties and functions
performed — serving the cause of peace,
protecting the state or invading war —
the substantive activity becomes a bearer
of social meaning. Military activities cannot
be considered outside the state. The need
for society to have and use of the army in
specific circumstances became the basis
for the emergence of military activity as
an independent form of human activity.
The purpose of military activity is that it is
associated with the provision of socio-polit-
ical services, ensuring the political interests
and goals of the state. But for this purpose
it is necessary to isolate the structural ele-
ments of the army, which is determined
by its ability to fulfill its historical purpose
and internal organization. In this context,
the army is a set of groups interconnected
by homogeneous, necessary and sufficient
elements. The reason for the selection
of classes of homogeneous, uniform ele-
ments in the army as subjects of military
activity are: a) specific servicemen as indi-
viduals when they are included in military
activities; b) functioning groups of ser-
vicemen: units, units of troops and types
of armed forces; c) the army as a whole.
In the study of the first class of elements, it
should be remembered that the primary car-

rier of the quality of the army is a service-
man, included in a particular social group
and in which he carries out certain mil-
itary activities. For the primary element
of the army, it is impossible to take a sep-
arate military servant outside his ties with
society, the army, and other military person-
nel. Subjects of the second class of elements
are characterized by the fact that they act as
a coherent active subsystem of the army,
which performs a certain group of functions
and therefore features a specific behavior.

Both types of subjects of military activ-
ity and relations are products of the devel-
opment of the army. They arise and develop
within it, and outside of the connec-
tions with it, they cannot be understood
and investigated. As a result of their inter-
action, the army, its subsystems receive
a concrete reality. It functions and develops
as a holistic organism. Separation of types
of subjects of military activity allows deter-
mining their place and role in the army, to
reveal the nature of social relations between
them, and as a consequence makes it pos-
sible to take into account these features in
the analysis of the relationship of morality
and law in military activities.

Each type of activity is aimed at meet-
ing the existing and emerging needs of ser-
vicemen, the army and society as a whole.
These include different needs (material,
spiritual, technical, etc.). Their satisfaction
is needed to ensure armed struggle, coordi-
nated work of personnel, support for con-
stant readiness and high combat readiness
of the armed forces, receiving and sending
information, etc. Classification of relations
between subjects and objects of military
activity by its species is still insufficient
to reveal their content. The very activities
of subjects must also have a basis for divi-
sion. These are the objects of military activ-
ity, which generate interconnection between
actors. Therefore, the object of their
relationship is the intermediary between
the subjects of military activity (destruction
of the enemy, delivery of means of combat
damage, management of personnel and mil-
itary equipment, transportation of facilities,
etc.). Such military objects become carriers
of the content of a particular type of rela-
tionship on which they are established. In
this aspect, relations between actors act as
the relationship of subjects about specific
objects, their content. This gives an oppor-
tunity to study the various needs and inter-
ests of servicemen that arise in the process
of functioning and development of the army
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and the impact on the nature of the relation-
ship of morality and law that ensures their
satisfaction in the process of military activ-
ity. Separating from the whole set of needs,
needs that are most significant at a certain
stage of the army’s existence, it is important
to have an idea of the content of the rela-
tionship of morality and law. Moreover,
the understanding of these processes sug-
gests that each new stage in the development
of the army can generate new specific, spe-
cific historical needs, and as a consequence,
new features of the relationship of morality
and law in military activities. The separa-
tion of activities characteristic of a specific
sphere of activity of servicemen, classifi-
cation of specialties of servicemen, perfor-
mance of specific functions in the course
of armed struggle (basic, auxiliary, main-
tenance functions, etc.) allows to deter-
mine the purpose, place and role of each
type of military activity for the functioning
and development of the army. The structure
of activity of the subjects of military activ-
ity, which in turn contributes to the defini-
tion of a general and special relationship
of morality and law.

A ground for the identification of classes
of homogeneous elements is a specific way
of carrying out military activities. It includes
means to meet the needs of the army,
the tools of military activity, their ability
to operate and the means of realizing their
capabilities within society.

Since the specific kind of needs cor-
responds to a particular means of satisfy-
ing them, the means themselves become
a necessity for the army and society. Particu-
lar attention deserves the analysis of mili-
tary activities in the performance of combat
missions while operation of united forces.

Russian aggression against Ukraine,
the fighting in the East of the country is
actualized the attention of researchers to
the relationship of morality and law in mili-
tary activities in the context of the Anti-ter-
rorist operation (ATO). This interconnection
is determined by a number of factors, in par-
ticular, terrorism and the antiterrorist activity
of the Armed Forces of Ukraine, the active
use of counter-subversive social technolo-
gies by the enemy, which had a significant
impact on the morale and psychological
state of servicemen, a complex heterogene-
ous social structure of personnel (reservists,
volunteers, Military personnel, contractors,
mobilized, etc., in most of them from 27 to
60 years old), often hostile, of the local pop-
ulation to the Ukrainian warriors. Certain
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tensions in social relations, both in society
as a whole, and in the army in particular,
relate to the liberation from mobilization
of certain categories of citizens, the ability
of wealthy, empowered citizens to avoid
mobilization (virtually among the mobi-
lized, there are no children of ministers,
deputies and themselves).

Significant influence on the nature
of the relationship of morality and law in
military activity was institutionalized mil-
itary-service relations in the ATO. Depend-
ing on the institutionalization of mili-
tary-service relations among participants,
formal and informal groups of military
personnel are distinguished. If in the formal
group the situation and behavior of the mil-
itary are clearly regulated by military char-
ters, and interpersonal relations are formed
within the limits established officially, then
the informal group has no clear organiza-
tion, official elected positions, statuses,
is not officially defined and the limit
of the association. The order and it is
based on traditions, relations of respect
and authority. It has a peculiar moral code.
It should be borne in mind that if in a peace-
ful time an informal group, as a rule, arises
within a formal organization, then a new
tendency appears in the OUF — a for-
mal organization is formed on the basis
of informal. It is especially characteristic
of volunteer battalions (Aidar, Donbass,
Azov, DUK, etc.). Often the basis of their
emergence was, on the one hand, participa-
tion in the Eurovision 2013-2014, and, on
the other hand, a criminal past. The experi-
ence of driving OUF has shown that some
of the troops after the shots or direct vision
of the wounds and deaths of their fellow
countrymen was demoralized.

According to the research, in the daily
activities of the troops mental disturbance
is observed in 4-6% of the personnel, with
the training of combat activities — from
15-20%, and during the battle, from 30 to
86% (depending on the intensity, the num-
ber of wounded and killed) [12, p. 62].
And here is the task before the commander
to be able to quickly “assemble” the soldier
and orient the battle.

Special influence on the nature
of the relationship of morality and law in
military activities in the ATO has the state
of the relationship between the local popu-
lation and the military in the places of their
temporary deployment. The state of military
discipline and offenses in the troops depend
to a large extent on him. Previously, it was

thought that suicide, crime, drunkenness,
drug addiction, harsh treatment with local
residents, captives, robbery, desertion,
and other deviations from social norms —
these are the remnants of the past, and that
there will be a moment in the development
of society when they disappear altogether.
But at the beginning of the twentieth cen-
tury, French sociologist E. Diirgheim came
to the conclusion that social deviations,
including criminality, are phenomena that
cannot be completely eliminated. That is, in
any society there were, are and will be peo-
ple, who through internal, external causes,
or their interconnection, violate the social
norms that are common in society. For soci-
ety, it is important that social deviations
do not take such a critical mass that would
jeopardize its existence [13, p. 35—43].

Without a doubt, the phenomenon
of social deviation is closely linked to
the interconnection of morality and law,
inherent in the Armed Forces of Ukraine,
because the army is an integral part
of the state and society and servicemen —
the Ukrainian people. Therefore, all positive
and negative tendencies of behavior and pat-
terns, which inherent in society are fully
manifested in the behavior of servicemen. In
addition, the armed forces with a clear reg-
ulation of military service is a social insti-
tution with their specific social norms. In
the army, the behavior of servicemen is reg-
ulated more rigorously, unlike other institu-
tions of society. The degree of this regulation
dramatically increases in the times of war.
In this regard, servicemen are more likely to
deviate from the norms, as the value-norma-
tive system of the armed forces leaves them
lesser degree of freedom in choosing behav-
ior. Therefore, the problem of law and order
and military discipline remains relevant for
the Armed Forces of Ukraine. Even more
actual, as the real military practice shows
becomes in the conditions of the OUF, in
the conditions of the hybrid war. As can be
seen from the analysis, military activity is
multifaceted. It definitely effects the peculi-
arities of the relationship of morality and law
in military activities, which also appears as
a multi-faceted process.

Conclusions. Reforming the Armed
Forces of Ukraine in modern conditions
requires the availability of the appro-
priate legal and regulatory framework.
The study of the real process of the rela-
tionship of morality and law in military
activity shows that its specific features are
determined: firstly, a concrete expression
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of the objective conditionality of this pro-
cess; and secondly, the specifics of the pro-
cess of interconnection; and thirdly, the spe-
cific meaning of general, typical objectives
of military activity.

The relationship between morality
and law in military activities is objective
and is the basis for organizing the process
of moral and legal education of servicemen
of the AFU.
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MECTO KWJIMIIHBIX CYBCUINI
B CUCTEME OPTAHU3ALIMOHHO-ITPABOBBIX
®OPM COLIUAJTBLHOIO
OBECHEYEHWS HACEJEHUS

Tarpsana XPEHOBA,
comcKareNb Kadeaphl TPAXKIAHCKOTO U XO3SHCTBEHHOTO TpaBa
JIOHEIKOTO FIOPUINIECKOr0 HHCTUTYTA
MuHHCTEpCTBa BHYTPEHHUX JIeNT YKPaHHBI

AHHOTANUA

B crarbe mpoBOIUTCS MCCIIEIOBAHUE COLUAIBHBIX JBIOT, B YACTHOCTH, YKUITHIIHBIX
cyOcuauii Kak OpraHM3allMOHHO-IIPAaBOBOI (OPMBI COLMANBHOIO OOECIeueHUs Hace-
nenus. CaenaH BBIBOJ, YTO JKHJIMIIHBIC CYOCHINH B CHCTEME OpraHH3alOHHO-TIPABO-
BBIX ()OPM COLMAIBHOTO 0OECIIeUEHHUS] HACEICHUS 3aHUMAIOT OJTHO U3 BECOMBIX MECT,
TaK KaK MX [VIaBHOE HAa3HA4YE€HHE — COLMAJIbHAS MOIEPIKKA ONPE/ICIICHHBIX KaTeropuit
rpak/iaH, BPEMEHHO OKa3aBIINXCS B TSDKEJIOM 3KOHOMUYECKOM MojioxkeHHH. OTMEUEeHO,
YTO CETOJHS TOCYIapCTBO YKE JIeIaeT ONpeIe/ICHHbIC ATk B OBBIILICHUH aIpeCHOCTH
JKMJIMIIHBIX CyOCHIMH, XOTS elle CYIIECTBYIOT OIPEAEICHHBIC NPOOIEMbl, B YaCTHO-
CTHU: a) HOPMaTHUBHO-TIPABOBBIC aKThI COJCPIKAT PsiJI MPOOIEMHBIX MOMEHTOB; 0) TIaBHasI
LeJIb TPaBUTENILCTBA — MOJICP)KKA MaJTOMMYILErO HACEJICHHUS, BBIIIONHACTCS HE B TOJI-
HOIl Mepe; B) B pe3yJbTare MOBBIICHUS TapU(OB Ha OIUIATy KUJINIIHO-KOMMYHAJIbHBIX
YCIIyT HaceJIeHHeE, aXe UCIOMb3ys CyOCHANH, BBIHYKICHO IIIATHTH OTPOMHBIC CUETA.

KiroueBble ciioBa: HaceneHHe, COLHMANIbHOE OOECHEYEHHE, JIBIOThI, JKHIIMIIHAS
cyOcuaus, aipecHOCTb.

PLACE OF HOUSING SUBSIDIES IN THE SYSTEM
OF ORGANIZATIONAL AND LEGAL FORMS
OF SOCIAL SECURITY OF THE POPULATION

Tatyana KHRENOVA,
Applicant at the Department of Civil and Business Law
of Donetsk Law Institute of the Ministry of Internal Affairs of Ukraine

SUMMARY

The article conducts a study of social benefits, in particular, housing subsidies as an
organizational and legal form of social security for the population. It is concluded that
housing subsidies in the system of organizational and legal forms of social welfare of the
population occupy one of the most significant places, since their main purpose is social
support for certain categories of citizens in difficult economic conditions. It is noted
that today the state is already taking certain steps to improve the targeting of housing
subsidies, although there are still certain problems, in particular: a) the regulatory and
legal acts contain a number of issues; b) the main goal of the government is to support
the poor, is not fully implemented; c) as a result of an increase in tariffs for housing and
communal services, the population even using subsidies, has to pay huge bills.

Key words: population, social security, benefits, housing subsidy, targeting.

IMocranoBka mpobuemsbl. [lepexon
YKpauHbl K PBIHOYHBIM OTHOIICHUSM,
000CTpUB  CcOLMAJIbHBIE  IMPOOJIEMBI,
NOCTaBUJI B IIGHTP OOLIECTBEHHOrO
MHCHHUA U FOCyﬂapCTBeHHOﬁ IOJIUTUKH
BOIIPOCHI JAJIbHEHIIET0 pa3BUTHS COLU-
abHOU 3al0UThl HACCJIICHHA, OCHOBHAA
[eTb KOTOPOH 3akirouaercs B obecie-
YCHUHU HAIJICXKamEro YypOoBHA XHU3HU
YJICHOB OOIIECTBA, MOBBIIICHUH X OJa-

TOCOCTOSIHUS, IOAACPIKKE OTACIbHBIX

KaTeropwii rpax/iaH B ciydae HacTyIlIe-
HUS COLMAaJBHBIX PUCKOB (Masioobecre-
YEeHHOCTh, HMHBAJIUIHOCTb, CHPOTCTBO,
0eHOCTH U T.J.), 8 TaK)Ke 00ecIedeHUH
COLIMANIBHOM CHPaBEeIJIMBOCTH U COLM-
aJIbHO-TIOJIMTHYE CKOM CTaOUIBLHOCTHU
B CTpaHe.

OmBIT Ppa3BHTHIX CTPaH TOKa3bI-
BaeT, YTO HOPMAJIBHOE MapajieabHOE
(YHKIIMOHNPOBAHNWE pPHIHKA W HAaJEX-
HOM CHCTEMBI COIMAJIbHON 3aIuThI
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HaceJeHHusl — 3TO HeoOXoAaumasi U CBO-
eo0Opa3Has mara oOuiectBa, OW3Heca
u paboromaTens 3a COLMANBHBIN MHp,
CTaOUIBHOCTD CYIIECTBYIONIEH CHCTEMbI
U BO3MOXXHOCTH BEICHMsI HaJJexaiieit
X035IUCTBEHHOU AestensHOCTH [1, C. 4].
OTO HAILIO MOATBEPXKJICHHE M Ha KOH-
CTUTYIIHOHHOM YypOBHE. B uacTHOCTH,
B COOTBETCTBHHU cO CT. 46 OCHOBHOTO
3aKoHa CTpaHBl TpaxJaHe HMEIOT
MPaBO Ha COLHAIILHYIO 3alIHUTY, BKJIO-
YaIONIyl0 ITpaBo Ha olOecredeHue ux
B Cllydyae IOJHOH, YaCTUYHOU WIH Bpe-
MEHHOH TMOTepu TPYAOCIOCOOHOCTH,
KOpMUJIbIIA, 6€3paboTHIIBI IO HE3aBUC-
LM OT HUX OOCTOSATEIHCTBAM, a TAKIKE
B CTapOCTH U B HMHBIX MPEAYCMOTPEH-
HBIX 3aKOHOM cirydasx [2].

.M. Cupora orMeuyaeT 0coboe 3Ha-
YEeHHUE MpaBa COIMAIBLHOTO 00eCHeYeHHs
B CCTOIHALIHUX yCJIOBHX. Bo3pacTanue
pOJNH  COLMATIBHOTO 00ECHeYeHH s, BIIH-
SIHHE €ro Ha BCE CTOPOHBI JKH3HU YeJ0-
BeKa KayeCTBEHHO W3MEHWIH U caMy
oTpacib IIpaBa COIHMAaJbHOTO obecrie-
YeHUs, U XapaKTep ee B3auMOICHCTBU
C IpYyTUMH OTpacisiMu mpasa. B mo6oit
HHAYCTPHAIBHO PA3BUTON IUBUIN30BAH-
HOW CTpaHe, Iie CYIIeCTBYIOT PhIHOYHbBIE
OTHOIIICHHS, COLHAJIbHOE OOCCICUCHUE
BBICTYMaeT B KauyeCTBE TrapaHTHi pea-
JIU3AIAH TIPaB M CBOOOX rpaxkgaH. Yde-
HBII MMOAYEPKHUBAET, YTO B CETOAHSIIHUX
YCIOBHUSIX TPaBO COLHUAIBHOrO obecre-
YEeHUsI Pa3BUBACTCS HAa OCHOBE HOBBIX
MPHUHINUIIOB, KOHIEIIMH, OXBaTHIBAaeT
HOBBIE TPYIIBl OTHOIICHHH, KOTOPHIE
HaXOIMJIKCh paHee 3a MpeaeIaMu TaHHOM
oTpaciu npasa [3, c. 142]. b.W. Cramxkus,
B CBOIO Ou€pe/lb, CUUTACT, YTO COL[UAIIb-
HOe obecreueHne — 3TO BHIBI U (HOPMBI
obecreyeHnsl MaTepHaibHOro, KOTOPOe
MIPEIOCTABISETCS HA MPELyCMOTPEHHBIX
3aKOHOM WM JOTOBOPOM YCJIOBHSAX H3
CIHELUaIbHO CO3AaHHBIX Ui 3TOro (HoH-
JIOB JIMI[AM, KOTOPBIC MO HE3aBHCAIIUM
OT HHX XM3HCHHBIM OOCTOSTEILCTBAM HE
HMEIOT JIOCTaTOYHBIX CPEACTB K Cylle-
cTBOBaHMIO [4, . 25].

Cocrosinne ucciaenopanusa. Hayu-
HBII aHATH3 MPOOIeM OpraHH3aMOHHO-
MpaBOBBIX (QOPM colUaNbHOrO 00e-
CIIEYCHHS OCYIIECTBISACTCS MHOTUMH
OoTe4ecTBEHHbIMH  yueHbIMU. Cpenu
HUX ciegyeT HasBate B.B. Amnnpe-
esa, H.b. bomoruny, E.B. Mocka-
nenko, C.H. Ilpmmmnkxo, C.H. Cun-
yyk, WU.M. Cwupory, B.M. Cramxusa,
JLIIL. Ilymuy, O.M. fpomenko u ap.

Henbo u 3agayeid cTaTbM SBIIS-
eTcs MCCIIEIOBAHNE COLUATBHBIX JIBIOT,
B YAaCTHOCTH KIJINIIHBIX cyOcuauii,
U UX MECTO B CHCTEME OpraHH3aIu-
OHHO-TIPaBOBBIX  (OPM  COIMAIBHOTO
obecriedeHnsI HaceIEHUSI.

H3n05%keHne 0CHOBHOTO MaTEepUAJIa.
[To muenuro H.U. TTonynanosa, gpopma
COLMAIBHOTO 00ECIIEYEeHUsI — 3TO COBO-
KyIHOCTb TOCYAapCTBEHHBIX M 00Ie-
CTBEHHBIX MeEpONpHuiATHH 1o obecne-
YEHUIO TPpa)<laH Ha OCHOBaHMHU 3aKOHA
MaTepHajJbHBIMH OJaraMu, JbrOTaMH
U yCIIyraMu allMMEHTapHOrO Xapakrepa
n3 oOmecTBeHHBIX (DOHIOB MOTpedie-
HUS, XapaKTepU3YIOMHUXCS E€IWHCTBOM
Kpyra JIUI, TOXAECTBOM CHCTEMEI
¢opmupoBaHuss ¢oHma obecrnedeHus
U CaMOCTOATEIbHOCTBIO OpraHU3aIM-
OHHOH CTPYKTYpHI [5, c. 17]. Tpancdop-
MHUpYET 3TOT IOAXOJ K COBPEMEHHBIM
peanusam JLII. Hlymnas, yTBepxaas,
YTO OpraHU3allMOHHO-TIpaBoBas (opma
COLMANBHOTO obecneyeHus MpeacTaB-
nsieT co0oil 3aKOHOAATENBHO Mpenyc-
MOTPEHHBIH CIOCO0 OpraHM3aluu OCy-
IIECTBICHHS TIpaBa TpakJaH Ha TaKoe
obecrieueHne, UMEIOMMUNA CHEIHalIbHbIE
3aaHus, OOYCIIOBICHHBIM COLHAlb-
HBEIMH PHCKaMH, BHJaMH oOecledeHus,
KPYroM cyOBEKTOB, KOTOPBIC HMX IIOJIY-
YaloT U KOTOPBIE UX MPENOCTABIAIOT, &
TaK)Ke MCTOYHMKAMHU U HOpsIKoM (op-
MHUPOBAHHUS COOTBETCTBYIOLIUX CPEJCTB.
3HauyeHue uccienyeMbix (HOopM 3aKIIro-
4aeTcs B TOM, YTO OHHU CO3/J]aI0T OCHOBY
Ui 6oJiee pallMOHAIBHOTO pacipesele-
HUS QUHAHCOBO-MaTepHaIbHBIX pECyp-
COB Ha COIMaJbHOE O0OEecIeYeHne U ux
HCIIONb30BaHNE HA OCHOBAHWH IIPUH-
[{Ma CONHAaJbHOW  CIPaBEIIIMBOCTH
[6, c. 236].

B cBoro ouepens C.H. Cunuyx
u B.Sl. Bypak opraHuzanioHHO-IIpaBO-
Bble ()OPMBI COIIMAILHOTO 00eCIeUeHHS
pa3iIMyaroT Mo CIEAYIOIIUM PU3HAKAM:
a) crnoco0 aKKyMyJSIIHHM JICHEKHBIX
CPEICTB, 3a CYET KOTOPBHIX OCYILIECT-
BJsieTCS Takoe oOecreueHue; 0) Kpyr
CyOBEKTOB, IOJNYYalOIIUX  COLMAJb-
HOoe oOecriedeHHne 3a CUeT yKa3aHHOTO
(MHAHCOBOTO HWCTOYHWKA; B) BHIBI
obecriedeHnst 3a CYET ONPEIEIICHHOI
OpraHN3alHOHHO-IIPABOBOM thopmsr;
I') CHCTEMa OpPraHOB, IPEJOCTABISIOMNX
conuanbHoe obecneueHue [7, ¢. 100].

IIpu sTOoM ciexyeT NMOMHHUTH, YTO
OpraHN3alMOHHO-IIPABOBbBIE bopmbl
COLIMAJIbHOM 3aLIMTHI HOCTOSHHO TPAHC-

(hOopMUPYIOTCS M HAIOJNHSAIOTCS HOBBIM
coaepxxanueM. OJTHaKO YETKOE U MOHSAT-
HOE HX OIpE/AeJCHUE SBISETCS OCHO-
BaHHEM M TapaHTUEH CBOEBPEMEHHON
U B TIOJIHOM 00BbeMe peanusanueii yeno-
BEKOM KOHCTHUTYLHMOHHOTO IIpaBa Ha
TaKyIO 3aIlHUTYy.

C.H. I[IpmwmHnko Kak caMOCTOSTEb-
HBIE BBLIEISET TaKUe OpPTaHU3alNOHHO-
MpaBoOBbIE (OPMBI COLHATIBHOTO 00e-
CIIEUEHUS: a) COIMAJIbHOE CTPaxOoBaHHE
3a cyeT 0043aTeNIbHBIX CTPAaXOBbIX B3HO-
coB B cooTrBeTcTBytounii ®oux odure-
00513aTeIbHOTO COIMANIBHOIO CTPaxoBa-
HUSL ¥ 1OOPOBOJIBHBIX B3HOCOB B HETO
WIA B HETOCYIapCTBEHHBIE CTPaXOBBIE
doumpl; 6) rocymapcTBeHHoe obecte-
YeHHE WM NPEeNOCTaBICHHUE COLMAIBHBIX
YCIIyT OTAEIBHBIM KaTerOpHUsAM TpakIaH
3a cuer [ocymapcTtBeHHOTrO OIOmKETa;
B) commaigbHas IIOMONIb W CONHAJb-
Hasi TOJAEpKKa HETPYHLOCIHOCOOHBIX
rpaxaan 3a cueT locymapcTBEeHHOTO
W MECTHBIX OroKeToB [8, c. 284, 285].
ITo muenuto E.B. Mockanenko: «Takoe
MOHUMAaHHUE OPraHU3aIMOHHO-TIPABOBBIX
(hopM TO3BOJISET TOCYAApCTBY M 00IIe-
CTBY pallMOHAJIBbHO OCYIIECTBIATH Yepes
CHUCTEMY COLMaJbHOTO oObecreueHus
nepepacmnpeaeieHIe COBOKYITHOTO BaJIo-
BOTO BHYTPEHHETO NMPOAYKTa HA OCHOBA-
HUH TPYHITUIA COI[HAIBHOM CTIpaBein-
BocTm» [9, c. 22].

Ilo wmuenmro JLII. IHywmuoMH,
K OpraHWU3aliOHHO-IIPaBOBEIM (GopMam

coluanbHOro obecrnedeHuss cleayer
OTHECTH:
1) rocynapcTBeHHOE COLMAJIbHOE

obecrieyeHne: a) couMaibHOE Obecre-
YeHHE 3a c4eT cpeAcTB locynapcTBeH-
HOTO OIO/KETa — BUJIBI, YCIIOBHS, HOPMBI
U TOPSAAOK COIHMaIbHOro obecreye-
HUS, a TaKXKe KpYr JIHI, KOTOpbIe Ha
HEr0 MMEIOT MpPaBO, YCTAaHABIUBAIOTCS
UCKJIFOYMTEIBHO 3aKOHaMHU YKPauHBI,
a 00beMbl (DMHAHCHUPOBAHHS €XKETOTHO
ompenensoTcs B 1 0CyIapCTBEHHOM
Oromxere VYKpauwHBI; 0) COIHANbHAS
MOJJIEp’KKAa — CHCTeMa COLUAIBbHOTO
obecrieyeHus JIL, KOTOPbIE HaXOAATCA
B CIOXHBIX JHM3HEHHBIX OOCTOSTENb-
CTBaX M HE MOTYT CaMOCTOATEIBHO UX
peojoieTh, 3a CYET CPEACTB TocCy-
JAPCTBEHHOTO M MECTHBIX OIOIKETOB;
B) COIMAJBHBIC JIBTOTHI U CyOCHINU;

2) HErocymapCTBEHHOE COIHAIIbHOE
obecriedeHne — AOOPOBOJIEHOE COIH-
albHOE CTPAaxOBaHUE, HErOCYIapCTBCH-
HOE MEHCHOHHOE obecreueHue, obecre-



YEHUE 3a CUET CPEACTB IOPUAMYECKUX
1 QU3UYECKUX JIUL;
3) cmenianHoe (IapTHEPCKOE) COLU-

anpbHOE oOOecnedyeHue —
TEJIbHOE  COLIMANBHOE
[10, c. 207-208].

OpHOlt M3 OpraHM3alMOHHO-IIPABO-
BBIX (OpM couuanbHOro obecreye-
HUSl HACEJCHUS BBICTYNACT KIJINIIHAS
cyOcuaust — anpecHas, Oe3HamWJHAsd,
0e3Bo3BpaTHasi IIOMOIIL TOCYIapCTBa
MaJIo00eCIeYeHHBIM CEMbSIM Ha OIJIaTy
KHUITMIHO-KOMMYHAJIBHBIX YCIIYT, T1OJTY-
YeHHEe KOTOPOH HE CBSI3aHO M HE BIEYET
3a co00it n3MeHeHus: GopmMbl COOCTBEH-
HOCTU JKWibi. [JlaBHOE ee Ha3Haye-
HHUE — COLMaJIbHAsl MOJAEPKKa OIpee-
JIEHHBIX KaTeTOPUH Ipa’kIaH, BPEMEHHO
OKa3aBIIUXCA B TSDKEJIOM JKOHOMHYE-
ckoM moniokeHHH. Ee mpenocraBienue
OCYIIECTBISIETCS HA OCHOBE aJpECHO-
HeoOpaTuMocTH,
TYMaHHOCTH, LEJIEBOTO HCIIOIH30BAHMS
CPEICTB, a TAK)KE HA OCHOBAaHUM YCTa-
HOBJICHHBIX 3aKOHOM COLIMAJIBHBIX CTaH-
naproB. Kaxxnas cyOcuans goinkHa ObITh
000CHOBaHHOU, MPABOMEPHOW U cIpa-
BennuBoi. [Ipu ee ycTaHOBKE 3aKOHO-
JlaTesb CTaBUT LeIb — COL[MATIBHO 3allU-
TUTBH, YIIy4IIUTH NTOJIOKEHUE OTIEIbHBIX
JIUII, TIEPEBECTH MPOLecC yIOBIETBOpE-
HUS UX HHTEPECOB B Oojee OraronpusT-
HEIA pexxuM. [IpenocraBnenne Kunumi-
HOU cyOcHIuM HaIllpaBJIEHO HA MTOMOIIb
HACEeJCHHWIO 110 OIUIaTe >KHIIUIIHO-KOM-
MYHaJIbHBIX YCIYI M TOIIMBA B YCIIO-
BUSAX 3HAYUTEIBHOTO pocTa Tapugos.
Ee ocHOBHBIM pe3ysbTaToM OBLIO OCTa-
HOBKa pOCTa 3aJl0JDKEHHOCTH HaceJe-
HUS 10 OIUIAaTe >KWIMIIHO-KOMMYHaJb-
HBIX YCIIyT.

CrnemyeT OTMETHTbH, YTO IpOrpaMma
JKUUIIHBIX CyOcHamid cTajga TepBOi
COIMallbHONH TporpamMmoii, paspabo-
TaHHOH Ha OCHOBE aJpeCHOCTH, TO €CTh
C UCIHOJB30BAaHHUEM MeEXaHH3Ma IIpo-
BEpPKH JOXOJOB (MaTepHaIbHOTO IOJIO-
KEHUS) IOMOXO035HCTBA-IIPETCHICHTA.

CeromHs Ha  TOCYJapCTBEHHOM
YPOBHE YIeNseTCsl 3HAUYUTEIbHOE BHU-
MaHME IMOBBILICHUIO aJPECHOCTH COILH-
anpHOTO obOecreyeHus. XoTs elle cyuie-
CTBYIOT OIpeJeNIeHHbIE MPOOIeMbl MpH
Ha3HAUYCHHH KXUITUIIHBIX cyOcuauii. Kak
ormeuaer W.M. Komocosckas, cymie-
CTBYIOIIAsl OTEYECTBEHHAs CHCTEMa
COIMAJIEHOM 3aIIUTHl XapaKTepU3yeTCst
pPAIOM CYHIECTBEHHBIX HEJOCTAaTKOB,
cpenu KOTOPBIX: a) HECOBEPIIEHCTBO

001eo0s13a-
CTpaxoBaHUE

CTH, HOCTYIIHOCTH,

CHCTEMBl TOCYJapCTBEHHOH couHaib-
HOW moMoIu; ©) HEeCHpaBeITMBOCTD
pacrpeneseHus roCy/1apCTBEHHbBIX
COIMANBHBIX TpaHC(HEpTOB; B) HHU3-
Kas aJpecHOCTb MpPU NPENOCTaBICHUU
COLIMANBHOW MOAJEPKKH U OPUEHTALUS
Ha 9KCTCHCHUBHBIH OXBaT €10 HACEJCHHUS
[11,c. 153].

ColroneHne aJpecHOCTH SKHIIUII-
HBIX CyOCHINH KaK OTHO 13 pOopM coIu-
aJIBHOTO 00ECTIEYCHNUS CBHIECTEIBCTBYET
0 JOCTIDKEHMM TaKHMX Liesed, Kak Moa-
JepXKKa HYKIAIOLUIMXCS JIUL, OKa3aHue
MOMOIIH, YCIYT, BBIIJIAT UMEHHO TeM
JMLaM, KOTOpble IeHCTBUTEILHO B HEll
HyxnatoTcs. [TockoabKy B oOecneueHun
aJpEeCHOCTH peaju3yeTcs caMmo Ha3Ha-
YeHHE  COLHAJBbHOr0  OoOecredeHus.
B 10 ke BpeMms HeadekTuBHasT MOzeb
aJpeCHOCTH, B YAaCTHOCTH CYOCHINA,
BJIeUeT: a) Hed(pPeKTHBHOE U HELlETIEeBOE
UCTIONIb30BaHKe cpeacTB ocyqapcTBeH-
HOTo OIOKETa Ha MOMOIIb TEM KaTero-
PHSIM JIHII, KOTOPBIE B ’TOM 0OBEKTHBHO
He HyXzaaroTcs; 0) QyHKInoHHpOBaHHE
HEeHaJUIeXalledl CUCTeMBl INepepacrpe-
JIeJICHUsT JIOXOJIOB CpEeIU HaceleHHMS;
B) HeIOBepHe K MyOJUYHON agMUHU-
CTpallMi B COYETAHUU CO 3HAYMTENb-
HBIMH aJMHHUACTPAaTUBHBIMH PACXOJaMHU
Ha ofecreueHne aIMHHUCTPUPOBAHHUS
NPEAOCTABICHUS  KWIHMIIHBIX CyOCH-
Ui, T) YCHUJICHHE WXKIUBCHUCCKUX
HACTpPOEHUil B o01IecTBe.

JLJis Tpeo10NIeHH st MHOTOYHCIICHHBIX
HETaTUBHBIX SBJICHHH, 00YCIIOBICHHBIX
HU3KAM YPOBHEM aJIpECHOCTH COIH-
anpHOrO obecreyeHus, Ienecoodpa3Ho
B INPaBOBOM PEryJMPOBAHUU KaxJOro
BHJAa U GOPMBI COIMANBHOrO obecrmede-
HUS ONpEAEIATh METOIbl 00eCIeYeHUs
agpecaoctu. Hampumep, U.A. Cunu-

ObIHA BBIACISICT TaKWE€ METOmbl 00e-
CIIEUEHUSI AJPECHOCTH  COLUAIBHOMN
ITOMOIIIH

1) mpsiMmoe OIEHMBAaHHE CTENEHU
HY)KIaeMOCTH (TpaBO Ha COLHUAIHHYIO
IMOMOII[b HMEIOT T€ JIHIa/IOMOXO03sii-
CTBa, 4Yeil pe3ynbTaT OLICHUBAHUS HE
MPEBBILIACT ONPEACIICHHYIO TOPOTOBYIO
BenuunHy. Kak mpaBuio, monydeHHas
uHdopManus O J0XOJaX U AaKTUBaX
cBepsieTcsi ¢ uHOpManued U3 HHBIX
HUCTOYHHKOB, OCOOCHHO, €CIIU OpraHbI
CONMAJIBHOI IOMOIIM B CBOeH pabote
TECHO B3aUMOJICHCTBYIOT C JAPYTHMH
BEJIOMCTBaMH);

2) GanmbHBIN METOJ OICHKH CTCIICHU
HY)KIaeMOCTH (IIpeaycMaTpuBaeT pac-
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YeT J0XOAa Ha OCHOBAaHMM OYEBHJHBIX
XapaKTepUCTHK (COCTAaB  JIOMOXO3sH-
CTBa, MECTOHAXOXJIEHHE M KayecTBO
JKHUJIbSI, BIaJeHHE NpeAMETaMH MIJIH-
TEJBHOTO MOJIb30BaHUS U T.II.);

3) mpenocTaBleHHE COIHAIBHOI
TTOMOIIYM WIJIH COLMAJIbHBIX YCIIYT TPpaxK-
JaHaM/JIOMOXO03SICTBaM OTpeIeIeHHBIX
neneBeIx Kateropuil. Kpome mpocToTst
9TOT  METOJ
HMeEeT YepThl YHUBEPCAIBHOCTH U T03-
TOMY 4aCTO HCIIOJIB3yeTCs KaK IOJIMTH-
4yecKuil ”HCTpYMeHT. OrpaHU4nBaET ero
MIPUMEHEHHE TO, YTO NMPHHAJICKHOCTD
rpaxkJaH K TOM WJIM HMHOW BO3pacTHOM
IpyIIe WIK MOy U Jake K KaTeropuu
0e3paboTHBIX O4YeHb C1ab0 KOppemu-
pyeT ¢ 6eTHOCTHIO;

4) reorpaduueckuii MmeTox (IOMOIIH
MPEIOCTABISACTCS JIMIAM, IPOXHBAIO-
IIMM B OTIPE/IeJICHHOM PETHOHE);

5) meron obecrmedeHUs aIapecHO-
CTH COIMAJBHON IIOMOIIM Ha OCHOBE
TEPPUTOPUAIBHBIX OOMIMH (KaTeropuu
mojlyyaresneil couuanbHOro obecmneve-
HUSL ONPEIENAIOTCS CaMOH TEpPUTOPH-
aJbHOU 0OUIMHOU. Pe3ynbprarhl ero mpu-
MEHEHHS BO MHOTOM 3aBHCAT OT TOTO,
KaK OT/EJbHbIC YJCHBI TEPPUTOPHAIIb-
HOM OOLIMHBI OLEHUBAIOT COOCTBEHHOE
MaTepHalbHOE IMOJOKEHHE M YHOps-
IOYMBAIOT Ce0sI M APYTHUX IO CTENEHH
HYKaeMOCTH);

6) meron camoorOopa (ampecHyro
COLMANIFHYIO ITOMOIIh MOXKET IOJIYIHTh
110001, HO mpexrnoiaraercs, 4To OyayT
oTOupars Te0s KaK 1ojydyaress IOMOIIN
TOJBKO Majoo0eCIeYeHHbIe I'paXKAaHe.
B ero ocHoBe nexuT unes cBOOOAHOTO
BbIOOpA; HM OJMH BHEIIHUH MEXaHU3M
LIEJIEBOTO HANPABJICHUS IOMOLIM HE
npumMeHsiercs. OIHUM M3 CaMBIX pac-
MPOCTPAHCHHBIX IMPAKTHYECKUX IIPH-
MEHEHHI MeToJla caMOooTOOpa Moyryda-
Telel CconnaabHOW ITOMOIIM SIBISIETCS
MpenoXeHne OOIIeCTBEHHBIX paboT
C HM3KOH 3apaboTHOM muaTol, KOTOpoi
BPSZL JIM BOCHOJB3YETCS KTO-TO, KpPOMeE
O0enHbIX TpaxnaaH) [12].

BeiBoabl. Ha ocHOBaHUM H310XKEH-
HOTO CJIEYeT OTMETHUTb, YTO )KUIHIIHbIC
cyOCcHIMM B CHCTEME OpraHM3alluOHHO-
MpaBOBBIX (OPM  COIHATBHOTO 00e-
CIICYCHUSI HACEJICHUS 3aHUMAIOT OJHO
U3 BECOMBIX MECT, TaK KaK MX IJIaBHOE
Ha3HAa4YeHHE — COIMAIbHAS IOAJEPKKa
OINpENEIICHHBIX ~KAaTerOpHi rpaxkJaH,
BpPEMEHHO OKa3aBIIUXCA B TDKEIOM
SKOHOMHYECKOM MOJOXKECHHUH. Kumwmr-

AIMHUHUCTPUPOBAHU,
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Hble CyOCHAMU KaK OCOOBIH BHJ JIBIOT
(dakTHUeCKn YpaBHHMBAIOT (pUHAHCOBBIE
BO3MOXXKHOCTH TpakiaH B moTpebie-
HUM uMH ycnyr. Ha mepBwlid B3msn,
CyLIECTBOBaHME TaKOW Pa3sHOBUAHOCTH
COIMAJIBHBIX JIBIOT MOXET IO0Ka3aThbCs
HapylIeHHEM TpHHLUIA PaBEHCTBA
u crupaBemnBocTy. OgHAaKo ecinu obpa-
TUTh BHUMaHHUE HA WX Ha3HaueHUE, TO
CTaHOBUTCSI MOHATHBIM, YTO Hao0opoT,
OHM HalpaBJICHBl HMEHHO Ha YCTaHOB-
JICHHE COLMAJbHOW CHpPaBeAIMBOCTH,
ITOCKOJIBKY TIPENOCTAaBIAIOTCS Magoo0e-
crieyeHHbIM ceMbsiM. CrpaBeInBOCTb
B JIaHHOM Clly4ae O3HayaeT TapaHTH-
pOBaHHE TOCYAapCTBOM COLMAJIBLHOIO
obecnieyeHHs B Clyyae HaCTyIUICHHS
CIIOXKHBIX JXKU3HEHHBIX OOCTOSTENBCTB,
a TaKk)Ke COOTBETCTBHE Takoro obecrme-
YeHHUS! CYIIECTBYIOUINM IOTPEOHOCTIM
yenoBeka. B njaHHOM ciydae 3To ypas-
HUTEJNBHBIA THI CIIPAaBEJINBOCTH, BEIb
3/1eCh UMEEeM JIeJI0 C JIIOJBMH, KOTOpPhIe
HE MOT'YT CaMOCTOSITEJIHO IPEOOJIETh
XHU3HEHHbIE HEB3TOJIbI.

CeroniHs rocynapcTBo JejaeTr oIpe-
JICTICHHbIE IIard B IOBBIMICHUH aJpec-
HOCTH O KWIMIIHBIX CcyOcuauii, Ho,
HECMOTpSl Ha 3TO, CYLIECTBYIOT OIpe-
JICTICHHBIE TPOOJEeMBI, B YaCTHOCTH:
a) HOPMAaTHUBHO-TIPABOBBIE AKTHI COAEP-
JKat psi IpoOIEMHBIX MOMEHTOB; 0) T1aB-
Hasl [eNb TPaBUTENbCTBA — MOAJEPIKKA
MaJIONMYIIIETO HACENICHHSI, BHITIOTHSIETCS
HE B ITOJTHOW Mepe; B) B Pe3yJIbTaTe IMOBHI-
nieHus TapuoB Ha OIUIATY S>KHIIMIHO-
KOMMYHAJIBHBIX YCIIYI' HaceleHHE, Jaxe
UCTIONB3Ys CYyOCHIUH, BBIHY)XIEHO IUIa-
TUTH OrpOMHBIE cueTa. [TosTomMy riaBHas
LeJb TOCYAapCTBa — YJIy4IICHHE KOHO-
MHYECKOTO MOJIOKEHHS HACEJCHUs ToKa
elle He B IIOJHOM Mepe AOCTUTHYTA.
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OPTAHN3AIINMOHHO-ITPABOBBIE OCHOBBI
NYBJINYHOI'O AAMUHUCTPUPOBAHUSA B COEPE
WHTEJJEKTYAJIBHON COBCTBEHHOCTHU B YKPAUHE

Anapeii XPUJTOYKHH,
KaHUJaT HCTOPUYECKHUX HAYK, TOLCHT,
JIOLEHT Kadeappl OOIIEPABOBBIX AUCIUILINH
JIHEeTIPOBCKOTrO I'YMaHUTAPHOTO YHHBEPCUTETA

AHHOTAIUS

B crarbe ucciienoBaHbl OpPraHU3allMOHHO-TIPABOBBIC OCHOBBI IyONMYHOTO aJMHUHHCTPHPOBAHHSA B c(epe HHTEIUICKTyalbHOM
COOCTBEHHOCTH B YKpaWHE, OXapaKTepH30BaH aJAMUHUCTPATUBHO-IIPABOBOH CTaTyc CyObEKTOB IMyOJIMYHOIO aAMHUHUCTPUPOBAHHUS B
cdepe UHTEIUIEKTyaIbHOH COOCTBEHHOCTH U OIIPE/IEICHBI ITyTH UX yCOBEpIIEHCTBOBaHMA. OCYyIIECTBIICH aHaIN3 CII0CO00B MyOIny-
HOTO aJIMMHHCTPHPOBaHUS B chepe MHTEIUIEKTyalbHOH COOCTBEHHOCTH, KOTOPBIH CBUJIETEIBCTBYET O HAIMYUK MX 3HAYUTEIBHOTO
KOJINYECTBA, UCIIOIb30BAaHHUE KOTOPBIX IT03BOJISIET CYObEKTaM IyOJIMYHOr0 aJMUHUCTPUPOBAHUS JOCTHYb LieIed yIpaBiIeHueCKon aes-
TENBHOCTH. AKIIEHTHPYETCsl BHUMaHNE Ha HEOOXOANMOCTH HCTIONB30BAHMS B YIIPABICHIECKON IESTETHHOCTH HanOoJIee MepCIeKTHB-
HBIX ()OPM M METOZIOB MyOIMYHOTO aJMUHUCTPUpOBaHus. [IpeaaraloTcs NyTH yCOBEpILICHCTBOBAHUS aIMUHHUCTPATHBHO-IIPABOBOTO
cTaryca CyObeKTOB IMyOJIMYHOrO aMUHUCTPUPOBAHUS B Cepe HHTEIUIEKTYalbHOH COOCTBEHHOCTH, peau3alys KOTOPbIX HO3BOJIUT
3HAYNTETIHHO MTOBBICUTH YPPEKTUBHOCTD UX AEATEILHOCTH.

KuroueBble ciioBa: myOoinu4HOE aIMUHHCTPUPOBAHUE, OPraHU3aLMOHHO-TIPABOBBIE OCHOBBI, CyOBEKT IMYOINYHOTO aJIMHHUCTpPHU-
poBaHUs, 00bEKT MyOINYHOrO aIMUHUCTPUPOBAHHUS, HHTEIUICKTYaJIbHAsi COOCTBEHHOCTD, c(epa MHTEIUIEKTYaIbHOW COOCTBEHHOCTH.

ORGANIZATIONAL-LEGAL PRINCIPLES OF PUBLIC ADMINISTRATION
IN THE FIELD OF INTELLECTUAL PROPERTY IN UKRAINE

Andrey KHRIDOCHKIN,
Candidate of Historical Sciences, Associate Professor,
Associate Professor at the Department of General Law Disciplines
of Dniprovskii University of the Humanities

SUMMARY

It is performed the characterization of administrative and legal status of central executive power bodies of Ukraine in the sphere
of protection the rights of intellectual property and the ways to improve their functioning. The article analyzes jurisdictional forms
of administration of legal relations in the field of intellectual property, proves the presence of their significant number, the use of
which allows administrators to achieve the objectives of management activities. Today, there are also no specific types of legal acts
of governance that may be issued by the subjects of administration in this area, as well as the extent of their legal influence on
the participants in security public relations. The existence of a large number of current legal acts of management issued by the
abovementioned subjects justifies the need for the development of scientifically substantiated criteria for their classification and further
systematization, which can positively influence the improvement of the availability of information contained in management acts,
for physical and legal persons. The establishment of rules of sub-legal nature in the process of management activity in this area is
practically embodied in administrative law making.

Key words: public administration, organizational-legal principles, subject of public administration, intellectual property, sphere
of intellectual property.

IMocranoBka mnpodaemsbl. ITyGmuy-
HOE aJIMMHHCTPUpPOBaHUE C(epbl UHTEI-
JIEKTyaJlbHOI COOCTBEHHOCTU B YKpaHHE
OCyIIeCTBIsIeTC CyObeKTaMu Iy6mny-
HOTO aJMUHUCTpUpoBaHus. [pynmy 3tux
CYOBEKTOB COCTaBJSIET  OMpeAeiIEHHAst
3aKOHOZATEIbCTBOM CHCTEMa OpPraHOB
HCIIOTHUTEIIbHON BJIaCTH, UX OOJKHOCT-
HBIMHU JIUIIAMH U JPYTUMH CyOBEKTaMH,
HaZ[eIIéHHI)IMI/I TOCYIapCTBCHHO-BJIACT-
HBIMH ITOJTHOMOYHAMH, ITO3BOJIAIOIINMMUA
MM OKasbIBaTh pETYIUPYIOLIEE BIIUsA-
HHE Ha JaHHYIO TPYIIy OOIIECTBEHHBIX
OTHOULIEHUH M MX YYaCTHHMKOB C IIEJIbIO
obecrieyeHHs NPABOMEPHOCTU  BIaje-

HUSI, TIOJIb30BAHUS U PACTIOPSKEHHS ITpa-
BaMH Ha OOBEKTHl HMHTEJUICKTYaJbHOI
coOcTBeHHOCTH. IIpexae dYeM [naBath
XapaKTepUCTUKYy Haubojee ONTHMab-
HBIM crocobaM — aAMHHHCTPHPOBAHUS
cepbl UHTEIICKTyaJbHOW COOCTBEHHO-
CTH, HEOOXOOUMO OMPEOETUTHCS C YKE
UMEIOIUMCST  IlepedHeM  (OpM  TakKoro
Bo3neicTBUd. B mpoumecce ocymect-
BICHHUSl ~ aIMHUHHCTPUpOBaHUS  cepsl
HHTEIJUICKTYalbHOIl COOCTBEHHOCTH €ro
CyOBEKTBI M celdac HCHOJB3YIOT 3HAuH-
TEJIBHBIN apCeHaN COCO00B BO3ICHCTBUS
Ha YYacTHUKOB JaHHOW IpymIbl oOmie-
CTBEHHBIX OTHOIIEHHH. COBOKYITHOCTb

K€ HCMOJIB3YyEeMbIX CII0COOOB aJMHHH-
CTPUPOBAHMS HYXK/IA€TCS B COOTBETCTBY-
IOIIIEM aHaJIN3e, K TOMY 7K€ B Ha UIexKaleH
knaccuuKanuy. BblnonHeHWe 3ajauu
KJIaccu(UKALUK CII0COO0B aJIMHHUCTPU-
poBaHus OyAeT UMETh KaK IPaKTHYECKOE,
TaK U TEOPETHYECKOE 3HAYCHHE.
AKTYyaJIbHOCTb TeMbl HCCJIEI0BA-
HHUSl TIOATBEPXKIACTCS TEM, YTO IPAKTH-
YEeCKOe 3HAYCHHE BBITIOJIHEHUS IaHHOM
3a/1a4yl CBSA3aHO C HEOOXOIUMOCTHIO IIPH-
MEHEHHUSI BCEH COBOKYITHOCTH CIOCOOOB
aIMHHHCTPHPOBAHUSI, 3TO OTKPOET JA0CTa-
TOYHO IIMPOKHE BO3MOXHOCTH y1st Oosee
YETKOr0 U 3P(HEKTUBHOTO HUCIIONB30BAHUS
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KQXI0T0 U3 CIOCOOOB B NPAKTHYECKOH
JIeATENbHOCTH COOTBETCTBYIOLIHX CYObeK-
TOB aJIMUHUCTPUPOBaHMs. TeopeTnueckas
e LIEHHOCTh COCTOUT B TOM, 4TO €€ peliie-
Hue OyaeT crnocoOCTBOBaTh Oolee rrybo-
KOMY M BCECTOPOHHEMY aHAJIM3y CaMoil
CYIIHOCTH aIMUHHCTPUPOBAHMS Cpepbl
HMHTEIIEKTYaJIbHOM COOCTBEHHOCTH.

CocTosinue uccienopanus. Jlerans-
HBI aHAJIN3 ITyOIMKALUi, TTOCBIIEHHBIX
HCCIIIOBAaHUIO TIPOOJeM  IyOIMYHOTO
aIMUHUCTPUPOBaHUS c(hepbl UHTEIICKTY-
QJIbHOH COOCTBEHHOCTH, CBU/ICTENILCTBYET
0 HEJOCTaTOYHOM BHUMAHHUHU COBPEMEH-
HBIX aBTOPOB K XapaKTEPUCTUKE 0COOEH-
HOCTEH pa3iIu4HbIX (HOPM aJAMHHUCTPU-
poBaHUS ¢ Y4ETOM KOHKPETHOH cdepbl
npumeHeHus. IloaToMy B HMeromuxcs
B HE3HAYUTENIFHOM KOJIHMYECTBE PaboTax
o ganHo# npobnemaruke (FO.JI. bomm-
koro, T.A. Komomoen, B.K. Konma-
koBa, B.M. Mapuyka, H.Il. MartoxuHa,
I'H. Iaynbckolf 1 HEKOTOPBHIX IPYTHUX),
KakK IPaBUJIO, OCBEIIAIOTCS OOIIMe Ipo-
O1eMbl UCIIOJIB30BAaHUS TPATMIMOHHBIX
Ccroco00B  aJIMMHHCTPUPOBAHUS I
BBINIOJIHEHUSL  YIPABJICHYECKUX  3ajau.
[IpumeHeHue xe pa3nuuHbIX GopM aaMu-
HHUCTPUPOBaHUS B cdepe HHTEIICKTY-
anpHON CcOoOCTBeHHOCTH Tpelyer yuéra
0COOCHHOCTEl 00BEKTa aJMUHHCTPHPO-
BaHHS — IPABOOTHOIICHUH HHTEIUIEKTY-
aIBHON COOCTBEHHOCTH.

Leablo U 3a1a4eil JaHHOH CTAaTbH
SIBJSIETCSl aHaJHM3 OpraHM3aIl[OHHO-TIpa-
BOBBIX OCHOB IYOJIMYHOTO aJMHHUCTpPH-
poBaHus B cdepe HHTEIUIEKTyaJIbHOMI
COOCTBEHHOCTH B YKpaWHE U OIpejele-
HHE TEPCHEeKTHBHBIX HAaIpaBIeHUH HX
YCOBEPIICHCTBOBAHMSI.

H3noxkenue OCHOBHOTO MaTepH-
ajIa. AHaJIN3 OPTaHU3AI[IOHHO-TIPABOBBIX
OCHOB ITyOJIMYHOTO aJMHHHUCTPHPOBAHUS
B cdepe HHTEIUICKTyadbHOH COOCTBEH-
HOCTH LIeJIecO00pa3Ho HadaTh C HanboIee
pacnpocTpaHEHHOH (OpMBI — H3aHHE
MPaBOBBIX AaKTOB aJMHHHACTPHPOBAHMSI.
[IpuMeuaTenbHbIM IIPU 3TOM SABISIETCS TOT
(aKT, 4TO JOCTATOYHO YAcTO B HAyYHOU
JIMUTEpPaType OTMEYAETCsl, YTO IpUMEHe-
HHE JIAHHOTO CII0C00a aJMHHHCTPHUPOBA-
HHS BOBMOXKHO B JBYX (hOpMax — U3/1aHue
HOPMATHUBHBIX U HM3[aHHE WHIVBHIyallb-
HBIX (HCHOPMAaTHBHBIX) akToB [1, c. 76;
2, c. 121-122; 3, c. 145]. Cuuraem, 4to
mofo0Has KIacCU(BUKAIMS HE BBITJISLIUAT
JOCTaTOYHO apryMEHTHPOBAHHOH, BeIb
B 000X Ciydasx pedb HAeT o0 OmHOM
U TOM JX€ SIBICHHH — OIHOCTOPOHHEM

BJIACTHOM BOJICH3bsBIICHUH. Kpome ToroO,
GO0MIbIIIOE KOJIMYECTBO AaKTOB aIMUHUCTPH-
pOBaHMs cozieprKaT B ceOe OJHOBPEMEHHO
KaK HOPMBI [IpaBa, TaKk ¥ HEHOPMATHBHbIC
nonoxeHust. CyIecTBYIOT M aKThl aJMH-
HUCTPHUPOBAHUSI, COEPIKAIINE TUPEKTUB-
HBIC yKa3aHWS, I peau3aliH KOTO-
pPBIX W3MAIOTCA Kak HOpPMAaTHUBHEBIE, TaK
1 HEHOPMATHBHBIE aKTHl — UM B JAaHHOM
KJIaccu(rKauyu BOOOIIE HE HAXOIHUTCS
Mmecra [4, c. 49]. HaBeproe, cremyer cHa-
Yajia TOBOPUTH 00 O1HO# 3 hopM U3aHus
aKTOB a/IMHHUCTPHPOBAHHUS, a YK€ II0TOM
MPOBOJIUTh  JAJIbHEHIIYI0 Kiaccu(pUKa-
LIMIO aKTOB YK€ BHYTPH 3TOIl IDYIIIIbIL.
CrenoBaresnbHO, B IPOLIECCE aIMH-
HHUCTPUPOBAHUS MPaBOOTHOLICHUH
B c(hepe HHTEIIEKTya bHOM COOCTBEHHO-
CTH YTIOJHOMOUYCHHBIE CYOBEKTBI MOTYT
M37aBaTh JBa OCHOBHBIX BHAA AaKTOB
aIMUHHUCTPUPOBAHUS: HOPMaTHBHBIC
" uwHAUBHAyansHble. OCHOBHOE IpemHa-
3HauUeHWEe HOPMATHUBHBIX aKTOB — HCIIOJ-
HEHUE M JIeTalIM3alus 3aKOHOB, obecrie-
YHMBAIOLIUX [PAaBOBOH PEXUM OXpaHbI
paB Ha OOBEKThl HHTEIUIEKTYaJIbHOM
COOCTBEHHOCTH, a TaKkke Oojiee JeTallb-
Has peraMeHTals OTHOLICHUH MEXIy
yuactHukamd. OHHM  paccuuTaHbl Ha
JIOATOCPOYHOE M MHOTOPA30BOE HCHONb-
30BaHME. YCTaHOBICHHE HOPM IIpaBa
MMOA3aKOHHOTO XapakTepa B IIporecce
aIMUHUCTPUPOBAaHUS cdepbl HHTEIUIeK-
TyaJbHOW COOCTBEHHOCTH BOILTOLIAETCS
B aJIMHHHCTPaTUBHOM MpPaBOTBOPYECTBE.
Brnaropapst HUIMUMIO TaKUX TTOJHOMOYHUH
y CyOBEKTOB aIMHHUCTPHUPOBAHMS €CTh
BO3MOXXHOCTb OIIEPATUBHO pearupoBaTh
Ha HOJBEJIOMCTBEHHYIO UM c(epy oOre-
CTBeHHOU xwu3HU. [IpakTrKa myOIHYHOro
aJIMUHUCTPUPOBAHUS TIOATBEPIK/IACT,
YTO C TIOMOINBI0 HOPMATHBHBIX AaKTOB
ONpENensioTcs  KOHKPETHBIE — 3a7adH,
mpaBa ¥ O0O0S3aHHOCTH, TTOTHOMOYHS
U OTBETCTBEHHOCTh YYaCTHHKOB YIpPaB-
JICHYECKUX OTHomreHnd. Tak, Hampumep,
Kabuner MwuHHCTPOB VYKpawHBI W31aT
rnocraHoBieHue or 23 asrycra 2016 r.
Ne 585, koTopbIM ObUIA JUKBHIMpPOBaHA
TocynapcTBeHHast  ciyx0a  MHTEIUIEK-
TyaJbHOW COOCTBEHHOCTH YKpauHbI, a
3aaul U (QYHKIMU peaM3allid Tocy-
JTApCTBEHHOI MOJHUTHKU B cdepe HHTEl-
JIEKTyaJbHOW  COOCTBEHHOCTH  OBLIH
BO3JIOKEHBI Ha MUHHCTEPCTBO HKOHO-
MHYECKOTO Pa3BHUTHSI U TOPTOBIH. DTHUM
aKTOM OBUIO YCT@HOBJIEHO, YTO JAaHHOE
MUHHCTEPCTBO SIBISIETCS  NTPABOTIPEEM-
HUKoM [ocymapcTBeHHOI CITy)KOBI HHTE-

JIGKTyaJIbHOH COOCTBEHHOCTH B YacTH
peai3aluy ToCyIapCTBEHHON MOIUTHKH
B chepe HHTEIIeKTya IbHOW COOCTBEHHO-
cru. TocymapcTBeHHasI ke CIIyKba HHTEN-

JIEKTYaJIbHOW COOCTBEHHOCTH  JJOJDKHA
OblI1a MPOAOJIKATH OCYIECTBIATh HOTHO-
MOYHS ¥ BBINOJIHATH (QDYHKINH, paHee Ha
He€ BO3JI0’KEHHBIE, 10 BCTYIUICHUS B CUITY
akta Kabmaera MuHHCTpPOB YKpauHBEI
0 BO3MOXXHOCTH OCYILIECTBICHUS 3THX
MOJHOMOYHH MHHHCTEPCTBOM 3KOHOMH-
Yyeckoro pasButHs W toproeiuu [5]. Ho
IIPH 3TOM, K COXKaJICHHIO, KaK U B Cllydyae
C JIMKBUJIMPOBAHHOH 3THM HOCTAHOBIIE-
HueM [ocynapcTBeHHOU City:K00i MHTEN-
JICKTYaJIbHOW COOCTBEHHOCTH, HE OIIpejie-
JICHa OTBETCTBEHHOCTh HOBOTO CyObeKTa
aJIMMHUCTPUPOBAHUS 3a HEHAJUICKAIlee
UCIIONIHEHUE BO3JIOKEHHBIX HA HETO 3a/1a4,
B TOM YHCJIE€ M TEX, KOTOpbIC CBS3aHBI
¢ OXpaHOH mpaB Ha 00BEKTH HHTEIUICKTY-
anpHOU coOcTtBeHHOCTH. Kak n He ObuIn
c(hOpMHPOBaHBI OCHOBHBIC JIMHHH B3a-
HUMOJEHCTBUSL MEXKIY Pa3IMYHBIMH 3lie-
MEHTaMH CHCTEMbI IIyOJIMYHOIO aJMHHU-
CTPUPOBaHMs C(epbl UHTEIUIEKTYaJIbHON
COOCTBEHHOCTH. JTa mpodieMa CTaHo-
BUTCSL OCOOCHHO aKTyaJbHOMH, IIOCKOJIBKY
MOTepsiIa CHITY M YaCTh APYTUX IIOCTAHOB-
nennii Kabunera MuHHCTPOB YKpauHBI
(manpumep, ITocranosnenue ot 21 wmromns
2005 1. Ne 621 «O co3mannm MexBenom-
CTBEHHOTO KOOpPAWHAIIMOHHOIO COBETA
UHTEIUICKTYyaJIbHOH COOCTBEHHOCTH Ha
copra pacTeHHi»), KOTOpbIe Peryaupo-
BaJI UMEHHO 3TH BOIIPOCHI.

B cBoto ouepenp HOPMAaTHBHO-IIPABO-
BbIE AaKThl AJMHUHUCTPUPOBAHHUS, MPO-
JIOJDKAIOLIME  PEryIMpPOBaHHE  PAaBOOT-
HOIICHU B cdepe HHTEIUICKTYalbHOM
COOCTBEHHOCTH U CETO/IHs, TPEOYIOT CBOETO
JTAJBHEHILIETO YCOBEPIICHCTBOBaHUS. TaK,
Hanpumep, [locranoenennem KaOunera
Munwnctpos Yipanusi ot 10 aBrycra 1994 .
Ne 545 «O6 yrBepxnennu Ilonmokenust o
MPE/ICTABUTENSAX B JENaX HHTEIUICKTYallb-
HOI COOCTBEHHOCTH (IIaTEHTHBIX TTOBEPEH-
HBIX)» [6] yCTaHOBJIEH DSl OrpaHHUYCHHH,
IPY HAIMYAH KOTOPHIX JIMIIO HE MOXET
NPETEeH/IOBaTh Ha TIONy4YeHHE MM CTaTyca
[IATeHTHOro IoBepeHHoro. Kpome Toro,
OnpeieNEéH U KpyT JIULI, KOTOpBIE BOOOILE He
MOTYT CTarb MAaTEHTHBIMH IOBEPEHHBIMH.
A B coorBerctBun ¢ IlocraHoBieHueM
Kabunera MunmctpoB Ykpaussl ot 17 mas
2002 . Ne 674 «O6 yrBepxaennu Ilomo-
KEHUS O TOCYIAPCTBCHHOM MWHCIIEKTOPE
B BONPOCAX HHTEIUICKTyaJIbHOW COOCTBEH-
HocTH TOCYIapCTBEHHOTO JierapTaMeHTa



WHTEJUICKTyaIbHOW coOCTBeHHOCTH» [ 7]
Ha TOCYIapCTBEHHOTO HHCIIEKTOpa BO3JjIa-
raercsi psij CHCHHAIBHBIX OO0S3aHHOCTCH.
Tak, B ciiydae OOHapy>KeHHs HapyIICHUI
3aKOHOZIATeNbCTBA B c(hepe MHTEILICKTyalb-
HOH COOCTBEHHOCTH, a TaK)Ke HapyLICHUi
IPH  TIPOM3BOJZICTBE, AKCIIOPTE M HMMIIOPTE
JICKOB JUISl JIA3€PHBIX CHCTEM CUHTBI-
BaHWS, COZEP)KAIUX IPH3HAKU IIPECTy-
IUIEHUS,, HEMEJICHHO CcOo00IIaTth 00 3TOM
B COOTBETCTBYIOIINE PABOOXPAHUTEIIEHBIE
OpraHbl, B Cllydac OOHapy>KEHHs IpH3Ha-
KOB a/IMHHHCTPATUBHOTO IIPaBOHAPYIICHUSI
o cratbsiMm 51-2, 164-9 u 164-13 Konekca
VkpauHbl 00 aIMHHUCTPATHBHBIX MPABO-
HAPYLICHUSX COCTaBISITH IPOTOKON 00
aJIMUHUCTPATUBHOM MPaBOHAPYILICHUN
U MIepesiaBaTh €ro Ha PacCMOTPEHHE B CYJI.
A B cilydae TPOBEACHUSI OCMOTpA U H3b-
SITUST TIPOJTYKIIAH, coepKameld OObhEeKTHI
HHTEJUIEKTyaIbHOH COOCTBEHHOCTH (9K3eM-
IUSIPBI  Ay/IMOBHU3YaJIbHBIX MPOU3BEICHHH,
(hoHOrpamMM, BHIECOTPaMM, KOMITBIOTEPHBIX
nporpamMm H 06a3 JaHHBIX, KOTOPHIE IPOU3-
BOJISITCS, PACIIPOCTPAHSIIOTCS, IIPEIOCTAaB-
JISTEOTCSL B TIPOKAT, COEperaroTcsi, UCHOMNb3Y-
FOTCSl WM TIEPEMELIAIOTCS ¢ HapyLICHHEM
TpeOOBaHUI 3aKOHOATENIBCTBA) — COCTAB-
JSITh TIPOTOKOJ HJIM JENaTh COOTBETCTBY-
OIIYI0 3alliCh B MPOTOKONE 00 aIMUHHU-
cTpaTuBHOM mpaBoHapymieHun. C 1ebo
BBITIOJTHEHMS BO3JIOXKEHHBIX HA HETO 3a/1ad
TOCYZapCTBEHHBII HHCIIEKTOP UMEET IPaBo:
MPOBEPSITh y CYOBEKTOB XO3SHCTBOBAHHS
C LEJBI0 M3YYeHHUs] Ha HeOOXOIMMBIH CPOK
(HO He Oonee yem Ha 30 mHEH) OOBEKTHI
MpaBa WHTEIUIEKTYyAIbHOH COOCTBEHHOCTH
B Cllydae, eClii CYIIECTByeT OOOCHOBaH-
HOE TOI03PEHHE COBEPILICHHS HAPYIICHUIT
3aKOHOZATEbCTBA B Cdepe HHTEIUICKTY-
aNpHOU COOCTBeHHOCTH. [0CyIapCTBEHHBIM
HHCIIEKTOPOM OCYIIECTBIISIIOTCS TIPABOOX-
paHuTeabHbIe (DYHKIMM U TpeaycMarpr-
BAIOTCS IOPHIMIECKHE TapaHTUH OXPaHbI
YCTaHOBJICHHOTO TIOPSIIKA OTHOIIIEHHIA.
Takum 00pazoM, MOX HOPMATHBHBIM
aKTOM aJIMHHHCTPUPOBAHUS KaK CITOCO-
OoM ympaBieHUsl B cepe OXpaHbl IpaB
Ha OOBEKTHl HMHTEIUIEKTYaJIbHOH Cc00-
CTBEHHOCTH HEOOXOAWMO IMOHUMATh aKT
KOMIIETEHTHOTO ~ OpraHa yNpaBJCHUs,
HaJIeTIEHHOTO roCyapCTBEHHO-BIACT-
HBIMU [TOJTHOMOYHSIMH, U3IAHHBIN B ycTa-
HOBJICHHOM 3aKOHOM TOpsiike H (opme
U coiepkamuii B cebe HOpPMBI IpaBa.
Bynyun axrtoM mpaBOTBOpYECTBA, OH
HarpaBJIeH Ha CO3aHue, 3aMeHy WU IIpe-
KpalllcHHEe TPABOBBIX HOPM, pacCYMTaH
Ha HEOTPAaHWYEHHBIH CPOK JICHCTBUS U HA

HEOTrPAaHWYEHHBIH KpPyr JIMI, HA MHOIO-
KpaTHOE HMCIIONB30BAaHUE C COXPAHCHUEM
JEUCTBUSL HOPM HE3aBHCHUMO OT CTEIEHH
ux ucnoiaHeHus [8, c. 121].
OnHOBPEMEHHO C TPaBOTBOPYECKOI
NeSITENbHOCTBI0  CyOBEKTHI  aJAMHUHHU-
CTPUPOBAHUS NPABOOTHOIIEHUH B coe-
pe  HWHTEIIEKTyalbHOW  COOCTBEHHO-
CTH H3JAIOT TAakKe W WHAWBHAYaJbHbBIE
(HEHOpPMAaTHBHBIE) aKTHI, KOTOPHIEC SBIS-
FOTCS. JOMHUHHUPYIOUIMMH CpEIOH BCEX
OCTaJIbHBIX ~ aKToOB. MHIMBUIyaIbHBIE
aKTbl, paclpocTpaHsis CBOE MeHCTBHE
Ha OTZeNIbHbIe CyOBEKTHl — (HU3NYECKHE
Y I0pUINYECKHE JINLIA, UMEIOT SIPKO BbIpa-
JKEHHBII MPaBONPUMEHUTENIBHBIA Xapak-
Tep, OyIydd MO CBOCH HOPUIAUYECKOI
HNPUPOAE PACHOPSAUTEIFHBIME aKTaMHU.
Nx cymecTtBoBanne 00ycliaBIUBaeTCs
BIIACTHO-OPTaHM3AllMOHHBIM  XapakTe-
pOM TyOIMYHOTO aIMHUHHCTPHPOBAHUS,
W Kak CIeICTBHE, aJMHUHHCTPHUpPOBAHHE
cepsl MHTEIEKTyaJbHOW COOCTBEHHO-
CTH, HEOOXOIMMOCTBIO Ka)XKIOJHEBHOTO
U HEIPEPHIBHOIO OCYILECTBICHUS pa3-
HOOOpa3HBIX yNpaBieHYecKuX (QyHKIMH,
OIepaTHBHOM 3alUThl U BOCCTAHOBJICHHS
B Cllydae HEOOXOOMMOCTH HapyLIeHHs
npaB Ha OOBEKTHl HHTEJUIEKTYalbHOW
cobctBeHHOCTH. OHM SIBIISIFOTCSL FOPUTH-
YecKHUMHU (hakTamHu, 00yCIaBIHBAIOIINMHI
BO3HMKHOBEHHE, CMEHY WM IIpeKparie-
HUE KOHKPETHBIX aJIMHHUCTPATHUBHO-
MIPaBOBHIX OTHOIIEHHWH B JaHHOH cdepe
aIMUHHUCTpUpPOBaHUSI. B TakoM moHU-
MaHUM WHIMBUAYaIbHBIH IPaBOBOM aKT
BBICTYIIAae€T B KaueCTBE YNPaBICHYECKOTO
pewenus [9, c. 87; 10, c. 7], npusBaH-
HOTO O00ECIEYUTh IOPHIUUECKYI0 (POopMy
COJICP)KAHUIO JEATEIBHOCTH CyOBEKTOB
aJIMUHUCTPUPOBaHUS Cepbl HHTEIUIeK-
TyaJIbHOW COOCTBEHHOCTH.
HenocpencTBennsie 1ienu 1 Xxapakrep
WHIVBHUIYaTbHBIX aKTOB aIMHUHHUCTPHPO-
BaHMS, a Takke 00BEMBI MX HCITOIH30Ba-
HUSI B TPaKTHKE YIPaBICHYECKOH Jes-
TEJNIEHOCTH OYeHb pasHsTcs. B Hambomee
o0IeM BUJIE MOXHO TOBOPUTh O HallU-
YUM KaK MHHUMYM JIByX KPYIIHBIX PYIII
TaKHX aKTOB: ONEPAaTHBHO-UCIIOIHUTEIb-
Hble W IPaBOOXpaHHUTEIbHbIE. B 0bonx
9THX CIy4asX IPHCYTCTBYET OCHOBHAs
Henab aJMMHHCTPHPOBaHUS — obecreue-
HHUE HAAJIEXKAIIEeTO MOBEACHHS YyYacTHU-
KOB TIPaBOOTHOIICHHWH B cdepe HHTEN-
JeKTyanbHOW cobcTBeHHOCTH. OnmHAKO
TOCTIDKEHHE IIETT BO3MOXKHO —pasiind-
HBIMH criocobamu. [1aBHOE, 4TO XapakTe-
pH3YeT HCIIOIHHUTENIBCKYIO JeSTeIbHOCTh
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CyOBEKTOB aIMUHUCTPUPOBAHHUS, COCTOUT
B TOM, YTO OHH B CBOMX MH/ANBH/YyaJIbHBIX
aKTax, Kak IPaBHJIO, HCHOJIB3YIOT WX
peaIM3yloT AUCIO3UIHIO COOTBETCTBYIO-
1ieil mpaBoOBO¥ HOPMBI (€Ciu pedb UAET 00
OIIEPAaTHBHO-UCIIOIHUTEIFHOM aKTe). JTO
JEATeIBHOCTh TaK Ha3bIBAEMOTO IO3HU-
TUBHOTO Xapakrepa. B mporuecce e€ ocy-
LIECTBJICHHS, BO-TIEPBBIX, KOHKPETU3HUPY-
FOTCS TIpaBa, 00s3aHHOCTH U TIOJTHOMOYHS
YYaCTHUKOB YIIPABICHYECKHX OTHOIIIe-
HUH B CBSA3U C ONEPATHBHBIM PETYIHPO-
BAaHMEM JTHUX OTHOLICHWH (Hampumep,
CO3/IaHHE TOCY/ApCTBEHHOTO MpEeANpH-
ATHA « YKPAMHCKUHA MHCTUTYT MHTEJUIEK-
TyalbHOU COOCTBEHHOCTHY); Ha3HAYCHUE
Ha JIOJDKHOCTH PYKOBOJMTEJEH U COTPY/I-
HHUKOB. BO-BTOpBIX, MPOUCXOOUT yTBEPIK-
JICHUE JIOJDKHOCTHBIX HHCTPYKUMI MK
MOJIOKEHUH O CTPYKTYPHBIX ITOApasfie-
JICHUSX OPraHOB aJMHUHHUCTPHPOBAHHS, a
TaKXe CO3/IaHNe KOMHCCHH JJISI IPOBEPKHU
COOJIIONICHNST  JIMIIEH3UOHHBIX  YCIIOBHH
OCYLIECTBJICHUS XO3SHCTBEHHOW  niest-
TEJILHOCTH 110 AKCIOPTY M UMIOPTY 000-
PYIOBaHUs, AUCKOB JUIS JTA3€PHBIX CUCTEM
CUMTBIBAHUS U T. 1.

WunuBuayanbHble akThl CyOBEKTOB
MyOIUYHOTO aAMUHUCTPUPOBAHUS chepbl
HHTEJUICKTYalbHOIl COOCTBEHHOCTH pea-
JHM3YIOT CaHKIHWIO IIPaBOBOW  HOPMBI,
Boruiomass B cebc IOPHCIUKITMOHHYIO
JEeSITeNBHOCTh TUX OpPraHoB (Hampumep,
pelIeHHe O MIPUBICYCHHH JINIIA K aIMUHH-
CTPaTUBHON OTBETCTBEHHOCTH 3a a/IMH-
HHUCTPaTUBHOE IpaBOHApYyLIEHHUE, MHpel-
ycmotpeHHoe cT. 51-2 Konexca Ykpaunbl
00 aJMMHHCTPAaTHBHBIX IIPaBOHApYIle-
HUSX; NPUMEHEHUE (PUHAHCOBBIX CaHK-
LUK K JIMIaM, BUHOBHBIM B HapyILCHUH
TpeboBanuii 3akoHa Ykpaunsl «O0 oco-
OEHHOCTSIX TOCYAapCTBEHHOTO PEryJIHpO-
BaHUS JCIATEIHHOCTH CYOBEKTOB XO35H-
CTBOBAHUS, CBI3aHHOH C MPOM3BOICTBOM,
9KCIIOPTOM, IMIIOPTOM JMCKOB JUIS JIa3ep-
HBIX CHCTEM CUuThIBaHu [11] u T. 11.).

Cnenyromum crnoco6oM ImyOIUYHOTO
aJIMMHHCTPUPOBaHUs B cdepe HHTENI-
JEKTYyaJbHOH COOCTBEHHOCTH SIBIISIETCS
aJIMMHHCTPAaTHBHBIN JIOTOBOp, HCCIENO-
BAHHUIO CYIIHOCTH KOTOPOTO B IOCIEIHEE
BpeMsl yzensiercsi Bc€ 0oibllie BHUMaHUS
[12, c. 82]. Hanuuue yka3aHHOTO CIIO-
coba agMHUHHCTPHPOBAHHS B IPAKTHKE
CyOBEKTOB aJIMHHHCTPUPOBAHUS paccMa-
TpuBaeMoit cdepbl 00bICHAETCS 0O0IIei
TEHICHIMEH pa3BUTHS (OPM U METO/IOB
aJIMUHHUCTPATHBHO-TIPABOBOTO PETYIHPO-
BaHMS OOIIECTBEHHBIX OTHOLICHHH, T/e
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CYIIECTBEHHAs POJIb OTBOAUTCS HOCTPOE-
HUIO TUCIIO3UTUBHBIX Ha4aJl IyOIM4HOro
aJIMHHUCTPUpOBaHUs. IMEHHO 3TOT (akT
M03BOJIAET HCIIOJb30BaTh AJMHHUCTpA-
THBHBIC JIOTOBOPHl B PaccMaTpUBAaEMOi
chepe yIpaBICHYECKOH AEATEIBHOCTH.
Lenecoobpa3Ho MepeUUCIUTh OCHOBHEIE
YepThl, NPHUCYIIHE aJIMHUHUCTPATUBHBIM
JIOTOBOPaM, KOTOPBIE 3aKIIF0YAI0TCS C y4a-
CTHEM CYOBEKTOB aJMHUHHCTPUPOBAHUSI
chepbl MHTEIUIEKTYalIbHOM CcOOCTBEHHO-
cti. Tak, agMHHUCTPATUBHBIA IOTOBOD
SBIAETCA TPaBOBOH (OpMOH mesTens-
HOCTH 3THX CYOBEKTOB, INOCKOJIBKY OH
HETOCPEACTBEHHO MOPOXIAET MPaBOBbIC
IOCJIE/ICTBUSL, TO €CTb SIBJIACTCS JIU aKTOM
MIPAaBOTBOPYECTBA, MIIM aKTOM IPABOIIPH-
MEHEHHUS, WM JK& OOBEAMHSET YepTHI
obonx 31X akToB. HOopMBI agMuHmCTpAa-
THUBHOTO TIpaBa, KaK IPaBHJIO, SBISIOTCS
OCHOBOH aJIMUHHCTPAaTHBHOTO IOTOBOPA,
a caM JIOroBOp IIO3BOJIET CYOBEKTaM
OXPaHHUTEIFHON JIESTETBHOCTH  BBINOI-
HATh WX IyOJMYHO-NIPABOBBIC 3aJayu.
Kpome ToOro, mpemmeroM ajMHHHUCTpA-
THUBHOTO JIOTOBOpA SIBJISIOTCS BOIIPOCHI
yIpaBleHUs, a o00sA3aTeJIbHBIM y4acT-
HUKOM aJIMMHHCTPAaTHBHOTO JIOTOBOpa
SIBIAETCA CYOBEKT aJMHHUCTPUPOBAHUS
(rocynapCTBEHHBIN OpraH WK €r0 JOJXK-
HOCTHOE JIUII0), UMEIOIINH COOTBETCTBY-
IOIMe BIACTHBIE moimHOMouus. [IpaBo
Ha 3aKJIIOYEHWe aJMHHHCTPATHBHOTO
JIOTOBOpa IPELyCMaTPUBAECTCsl B COOT-
BETCTBYIOIIMX HOPMATHBHBIX aKTax, a
BBINIOJIHGHUE YCJIOBUI aJIMHHUCTPATUB-
HOT'O JIOTOBOPA €ro y4acTHUKaMHu obecrie-
YHMBAETCs CHEU(UUECKUMH CIIOCOOaMu.
To ecTp aIMUHHCTPATUBHBIA JOTOBOD
Kak (opma aJIMUHHCTPUPOBAHUS chepbl
HHTEJUICKTYaIbHOH COOCTBEHHOCTH — 3TO
COITIALlICHHE, KOTOPOE 3aKIIoYaeTcss Ha
OCHOBE HOPM aIMUHHUCTPATUBHOTO TpaBa
CyOBEKTOM aJMUHHUCTPUPOBAHHS CQEpbI
HHTEJUIEKTyalbHO COOCTBEHHOCTH
C IpyTUMH Y9aCTHUKAMH OXPaHUTEIBHBIX
MIPaBOOTHOLICHNIT M KOTOPOE COAEPKUT
o01eo0s3aTenbHbIC TPaBHiIa MOBEICHHS
(uMeeT HOPMATHBHBIN XapakTep) WU
YCTaHaBIMBAeT (M3MEHSET, NMPEeKpallaeT)
KOHKpPETHBIE IPAaBOOTHOIICHUS MEXIy
€ro yyacTHUKaMH (MMeeT MHIMBUIyallb-
HBIH XapakTep).

BoiBogbl. Takum oOpasom, usyde-
HUE OPraHM3alMOHHO-TIPABOBBIX OCHOB
MyOIMYHOTO aJIMHHUCTPUPOBaHUS B cde-
pe UWHTEIeKTyalbHOH COOCTBEHHOCTH
CBUJICTENILCTBYET O HAIWYWU OOJBIIOTO
KOJIMYECTBA CIOCOOOB 3TOH AeATENbHO-

cTu. Vcnonb3oBaHue ke JaHHBIX CIIOCO-
0OB MO3BOJISIET CyOBEeKTaM IyOIHYHOTO
aJIMUHUCTPUPOBAHUS JIOCTHIaTh LieJIeH
yhopaBieHdeckoll aearenbHocTH. [lpu
9TOM Ha CETONHSLIHUHA JE€Hb MHOTHE M3
3THX CHOCO00B TPeOyloT anbHEHIIEro
YCOBEpIICHCTBOBAHUS M IPEXKIE BCETO
mporenypHoro. O0sI3aTeIbHOTO PEIICHUS
TpeOyIOT BOMPOCH! pa3paboTKK eIWHBIX,
HayYHO OOOCHOBAaHHBIX IMPOIEIYpP BBIpa-
OGOTKH W TMIPUHSTHUSI AKTOB 8 IMUHHUCTPHPO-
BaHUS, B MIEPBYIO 04epeib HOPMATHBHBIX.
Ocratorcsi HEpeEHHBIMU  IIPOOJICMBI
B ONpEIENEeHHH KOHKPETHBIX BHJIOB
[IPAaBOBBIX aKTOB YIIPABJICHUs, KOTOpPbIC
MOTYT OBITh HW3IaHHBIMH CYOBEKTaMH
aJIMUHUCTPUPOBaHUS CHEpbl HHTEIUICK-
TyaJIbHOU COOCTBEHHOCTH, a TAKXKE 00BEM
UX TPAaBOBOTO BIMSHUS Ha YYaCTHHKOB
COOTBETCTBYIOIINX OOIIECTBEHHBIX OTHO-
meHuid. Hamuuue 3HAUUTENBHOrO KOJIU-
YecTBa JCHCTBYIONIMX IIPAaBOBBIX aKTOB
YIpaBlIeHHs, W3IaHHBIX ITHMH CyObek-
TaMu, TpeOyeT pa3paboTKH HaydHO 000-
CHOBAHHBIX KPUTEPUEB MX CHCTEMaTH3a-
LUK U JaJbHeHIen Kiaccudukaimm.
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®OPMbI AIMUHUCTPATUBHOT'O CYJIOIIPOU3BO/JICTBA
NP PACCMOTPEHMM JIEJ 1O OB)KAJIOBAHUIO PEILIEHU,
JNEMCTBHUHU NJIU BE3JEVMCTBUSA KOJNJIETHAJBHBIX CYRBEKTOB
NYBJIAYHOU AIMUHUCTPAIINU

HOpuii IBUPKYH,
KaHJUJaT IOPUINIECKUX HayK,
couckarelb Kadeapbl aAMUHUCTPATUBHOTO U XO35HCTBEHHOTO [IpaBa
3anmopoKCKOro HAMOHAIBHOTO YHUBEPCUTETA

AHHOTALIUA

Crarbs nocssiiieHa GpopMaM aJMUHUCTPATUBHOTO CyAONPOU3BOJCTBA IIPH PACCMOTPEHUH €], OTBETYMKOM B KOTOPBIX SIBJIAIOTCS
KOJUIETHANIbHBIE CYOBEKTHI ITyOIMIHON aqMHHUCTPAH. ABTOPOM NPOBEICHO MCCIIEA0BaHUE ITPABOBOI KaTeropuu «popMa agMHHH-
CTPAaTHBHOT'O CYJOIPOM3BOJACTBA» M OCYLIECTBICH aHAIU3 BUI0B (HOPM aIMHHUCTPATUBHOIO CYJONPOM3BOCTBA, IIPELYCMOTPEHHBIX
HoBo# penakiueil KAC Yipaunbsl. OOpaliieH0 BHUMaHU€e Ha KOJUTM3HH HOPM IIPOLIECCYaIbHOIO IpaBa, peryiupyoie COOTBETCTBY-
ommue npaBootHomenus. IIpemioxkeHo paccMOTpeTh BOIPOC O BHECEHHM N3MEHEHHUH B OT€UECTBEHHOE 3aKOHOAATENBCTBO C LEIbIO
yCTpaHEeHHUsI KOJUTM3UI HOPM IPaBa U UX yCOBEPIIEHCTBOBAHMUS.

KiroueBbie ciioBa: (opMbl aIMHHUCTPATUBHOTO CYHONPOM3BOACTBA, KOJUIETHAIbHBIE CyOBEKTHI IMyOIMYHON aJMUHUCTpALNH,
o011ee MCKOBOE IIPOU3BOACTBO, YIPOIIEHHOE UCKOBOE IIPOU3BOJICTBO.

FORMS OF ADMINISTRATIVE PROCEEDINGS WHEN CONSIDERING APPEALS AGAINST
DECISIONS, ACTIONS OR OMISSIONS OF COLLEGIAL SUBJECTS OF PUBLIC ADMINISTRATION

Yuriy TSVIRKUN,
PhD in Law,
Applicant at the Department of Administrative and Business Law
of Zaporizhzhya National University

SUMMARY
The article is devoted to the forms of administrative legal proceeding in cases with collegial subjects of public administration as
respondents. The author studied the legal category “the form of administrative proceeding” and analyzed the types of the forms of
administrative proceedings that are listed in the new edition of the Administrative Court of Ukraine. The attention is drawn to the
conflicts of the procedural law that regulates the relevant legal relationships. It is proposed to consider introducing changes to the

legislation in order to eliminate conflicts of legal norms and their improvement.
Key words: forms of administrative legal proceeding, collegial subjects of public administration, general proceeding, simplified

lawsuit.

IMocranoBka mpodiembl. Koneke
aIMHHHCTPATHBHOIO  CY/IOIPOU3BOJICTBA
Vikpaunsl (manee — KAC Vkpawnner)

B pemakiuy, neicTByromei ¢ 15 nexaOpst
2017 ropa, npegycMaTrpyuBaeT psiji HOBEJUL
OGHOBIIEHHBIE TIPOLIECCyaIbHbIE HOPMBI
BBOJIAT IPABOBbIE KATErOPHUH, KOTOPBIX HE
ObUIO B mpenpiayliel penakimu Komekca.
Bce oHm 3acmyxuBaroT ampobanuu  Ha
MPaKTHKEe U HAy9HOTro u3ydeHus. OqHuM u3
HoBoBBenieHnit KAC VYkpanHbl, KOTOpOMY
CTOUT YAENUTH BHIMAHHE, SIBIISICTCSI TIPABO-
Bas Kareropmst «(popma aIMHHHCTpPaTHB-
HOTO CYJOIIPOM3BOJICTBAY. Taroke akTyaib-
HBIM SIBJIACTCS UCCIIEZIOBAHUE BUIOB (hOpM
CY/IOTIPOU3BOAICTBA, YCTaHOBIEHHBIX KAC
YKpauHbl, 1 0COOCHHOCTEH MPOM3BOICTBA
IO OT/IENIbHBIM KaTerOpusiM Jiell, B 4aCTHO-
CTH OTBETYMKAMH B KOTOPBIX BBICTYIIAIOT
KOJUIeTHAIIbHBIE ~ CYOBEKTBI  ITyOIMYHO

anvuHHCTparmu. Kpome Toro, ciemyer
oOpaTuTh BHHMaHHE Ha HEIOCTAaTKU BHe-
JPEHHBIX HOPM MPOIECCYaIbHOTO IIpaBa
B JTOH YacTM M pPacCMOTPETh MYyTH HX
COBEPLICHCTBOBAHUSL.

Cocrostnne uccienoBanus. Vcciemo-
BaHUIO TIOHATHS «IIpoLieccyanbHas (hopmay
MOCBSIICHBI Pa0OThl, B YACTHOCTH TaKHX
yuenbix: B. Topmenesa, II. Henbaitino
[1], A. JlykesHoBOH [2], A. Ckaxyn [3].
M. Ilpuka, A. Ilerpummnua [4]. Bompoc
«TIpoLIeCcCyaNIbHOM (GOPMBD» B aIMUHHCTpA-
THUBHOM CY/IOTIPOM3BOZICTBE HCCIIEOBAIICS
TaKUMH OTEYECTBEHHBIMU YyYEHBIMH, Kak:
B. Bazog [5], A. burog [6], C. Kusanos [7],
JI. KoBaus [8], A. Mukonerko [9], B. Tlepe-
nemtok [10], Y. Pozym [11], A. YepHukoBa
[12] m ppyrumu. OgHako 3TH HaydHBIE
HCCIIeIOBaHKs ObLIM M eIlie O BCTYILIe-
HUs B cuiry HoBod pemakuuu KAC VYkpa-

WHBI, WIH MTOIPOOHO HE KacancCh COOTBET-
CTBYIOILMX U3MEHCHHIA.

Henbio crarbn SBISETCS MCCIENOBa-
HHE NPaBOBOH KaTeropuu «¢popma aMUHHU-
CTPaTHBHOTO CYJONPOU3BOICTBA» U BHIOB
(opM aZIMUHUCTPATHBHOTO CYIOIPOM3BO/-
CTBa C MPOBE/ICHUEM IPAKTUYECKOTO U TEO-
PETHYECKOr0 aHalik3a 0COOEHHOCTEH Mpo-
W3BOJCTBA 110 AMUHHCTPATHBHBIM JICJIaM,
OTBETYMKAMH B KOTOPBIX BBICTYNAIOT KOJI-
JIeTHaJIbHBIE CYOBEKTHI ITyOIMYHOH aamu-
HHCTpALIIH.

H3no:xeHne OCHOBHOIO MarepuaJa.
HoBast pemaxuust Kozmekca aamuHHCTpa-
THBHOTO  CYJOIPOM3BOJACTBA  YKPaHHBI
(manee — KAC VYxpaunsl, Konekc) comep-
JKHUT CTaThio 12, MONOXKEHUS] KOTOPOH orpe-
JeNstoT (POPMBI JIMUHUCTPATUBHOTO CYJIO-
npousBoacTBa. Ilpenbinymias — penakuus
storo Kozekca He npeycMarpuBaiia Takoro
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MOHATHSA, KaK «(opMa aMUHHCTPATHBHOTO
CYIONPOU3BOJICTBAY, 1 HE YCTaHABJIMBANA,
B HOpsAAKEe Kakux (opMm OHO OCyIecTBIIs-
ercs. Bmecte ¢ tem HoBas penakuus KAC
YKpauHbI HE COIEPKUT ONPEIETICHHS OHS-
THS «(POopMa aIMUHUCTPATHBHOTO CY/IOIIPO-
H3BOJICTBA», HO IPEIyCMaTpHBAacT W yCTa-
HaBJIMBAET Ha3HAYCHHE TaKUX (OPM.

Co BCTyIJICHHEM B CHJIy HOBOH peliak-
i KAC VYkpauHsl, B TOM 4HCIIe U HOPM,
MpeycMaTprBaronmx  (GopMbl  aIMHUHH-
CTPAaTUBHOTO  CyIONPOM3BOACTBA,  MpO-
H30IIM U3MEHEHHUS B NIOPSAAKE PaccMOTpe-
HUSA M Pa3pellieHUs aIMHHUCTPATUBHBIX
nen. [loaToMy ceromHs Takue MOHATHS, KaK
«mporeccyansHas Gopma», «hopma cyao-
MPOM3BOACTBA», «(opMa MPOU3BOICTBAY,
HE MOT'yT He TIPUBJICKATh HAyIHBII HHTEPEC.

B. Topmenes u II. Henmbaitnmo mox
mponeccyansHoil  opmoil  TOHMMANH
COBOKYITHOCTh  OJJHOPOZIHBIX IPOIEIyp-
HBIX TPeOOBAHUIA, PEIBSBISIEMBIX K -
CTBHSIM YYacTHHKOB IIpOIIECCa, Halpas-
JIEHHOTO Ha JIOCTHXKEHHE OIPEAEIEHHOTO
MaTepHaIbHO-TIPaBOBOTO pe3yabTara
[1, c. 13]. A. JIykbsiHOBa ompenesnsieT npo-
LeccyalbHyro (JOpMy KaK yCTaHOBJICHHbIC
IIpoLeCcCyaNbHbIM 3aKOHOJIATENIbCTBOM
(mpaBoM), OCHOBAaHHBIE Ha TIPHHIUIIAX
MIPOLIECCYaNnbHOTO TIpaBa, MpaBHia IPoO-
Lely b, BHITOJTHEHHE KOTOPBIX O3BOJISIET
HanOoJlee TOYHO W PalMOHAIBHO JTOCTHYb
LeTH  TMPOLECCyalnbHOH — eITeTbHOCTH
[2, c. 102]. ITo muenmro A. CkakyH, mpo-
neccyansHast popMa — 3TO CHCTeMa OfTHO-
POZHBIX FOPHIUMYECKUX CPEACTB, NEUCTBUI
U OIepalyii, ONPEAENeHHbIX B MPOIECCy-
aJIbHOM 3aKOHOJATENbCTBE M Mpejulara-
eMbIX YYaCTHUKAMU IOPUIMYECKOH mes-
TEJIHOCTU AJISI PELIEHHs BCEX BOIPOCOB,
BO3HUKAIOUIUX B IOPUIUIECKOM TIpoIiecce
[3]. B yueOHuke «OOmmas Teopus rocy-
JapcTBa U TPaBay, MOATOTOBICHHOTO IO
pemakmmeit M. IlBuka, A. Ilerpummna,
OTMEYaeTcsi, YTo IporeccyaibHas popma
KaKk Hay4yHasi KOHCTPYKIHS pacKphIBaeT
CTPYKTYPHO-TEXHOJIOTMUECKYIO XapakTe-
PHUCTHUKY IIpaBoBOi (HOPMBI JEATEILHOCTH.
OTO cucTeMa MperyCMOTPEHHBIX MpoIec-
CyaJIbHbIM PaBOM IOPUINYIECKUX CPE/CTB,
JICMCTBUI U OIepalyii, ¢ MOMOILBIO KOTO-
PBIX YPEryIUpyIOTCsl BOIIPOCHI, BO3HUKAIO-
1€ B FOPUANYECKOM mporiecce [4].

Wtak, cymmupyss MHEHHS Ha3BaHHBIX
YUYEHBIX, MOXXHO O00OOIIUTH, YTO MPOIIEeC-
CyanbHO# ()OPMOIA SIBIISIETCS CHCTEMA FOpH-
JMUYECKUX CPEACTB, NEUCTBUI U ONEpaLUid,
OTIpeNie]IeHHBIX HOpMaMH  IIpOLiecCyab-
HOTO TIpaBa, HaNpaBICHHBIX Ha JOCTIDKe-

HHME OIPEJIEIICHHOI0 MaTepUaIbHO-IIPABO-
BOTO pe3yJIbTara.

A. MHKOJIGHKO OTMEYAaeT, YTO CIUHBII
MOJIXO/l B PAMKaX TEOPUH aIMUHHCTPATHB-
HOTO Ipoliecca Tak U He ObLT chopMHUpoBaH
OTHOCHUTEJIBHO TIOHSITUS «IPOIECCyaIbHAS
(dopMa B aJJMHUHHCTPaTHBHOM CYIOIPOU3-
BozicTBe» [9, ¢. 52]. IIoHOCTEIO COTTTaCHBI
C TIO3WIMEH TaHHOTO YYEHOTO O TOM, YTO
9TO TOHATHE HE HMEET B FOPHANYECKOI
HayKe YeTKOIO COIEP)KaTeIbHOIO OIpere-
JIEHUs, a TPEIJIOKEHHbIE B CIELUAIBHOM
nuteparype (OPMYIMPOBKHM TOIMEHSIOT
co0oil comepykaHHWE JPYTMX IPaBOBBIX
SIBJICHUH (HarpuMep, MPaBOBbIX MPOLENYD,
MpoLeccyanbHbIX HOPM U T.10. [9, ¢. 55].

B cBoro ouepenph HOBas perakuus
KAC VYkpaussl npeycMaTpuBaeT HOHATHE
«bopmMa  aIMHUHHCTPATHBHOTO  CYIOIPO-
W3BOJCTBA», YCTAHABIMBACT Ha3HAYCHHE
Takux (opM, OIHAKO HE CONEPIKUT OIperie-
JICHHSI 3TOTO TIOHSTHSI, HE PACKPBIBACT €T0
coieprkaHus B TIOJIOKEHHUSIX,, KOTOPBIE OTIpe-
JIEJSIOT CPOKH.

C. KupanoB yka3pIBaeT, 4To IMpolec-
cyanbHast QopMma IesATeTbHOCTH aJMHUHU-
CTPaTUBHBIX CYIOB IPEICTaBISET COOOM
BHEILIHEE IPOSIBIICHUE YPEryIHPOBaHHBIX
aIMUHHUCTPATUBHON MPOLIECCYaTbHOM
HOPMOH IOpHIWYECKUX CPEACTB, JeH-
CTBHI U OIEpaLuii 110 IPUMEHEHHUIO [IpaBa
aJIMUHUCTPATHBHBIMH CyJaMH B TOPSIKE
OCYIIECTBICHUS aIMHHHICTPATHBHOTO
CYIOTIPOM3BOACTBA KaK YHHBEPCAIHHOTO
crocoba 3aluThl IpaB, CBOOOM, 3aKOH-
HBIX HHTEPECOB B ITyOIMYHO-IIPABOBBIX
OTHOIICHUAX ITyTEM OCYIIECTBICHUS MPO-
U3BOJCTBA, B PE3YJbTare KOTOPOTO CYyIOM
(cymbeit)  BbIHOCHTCS — (TIPUHHAMAETCS)
3aKOHHOE PpELICHHE, KOTOPHIM 3aKperuisi-
eTcsl pelleHHe 10 CyTH CIopa O IpaBe
[7, c. 12]. Ilpoueccyansnast dopma naes-
TEJBHOCTH aJMHHHCTPATUBHBIX CYI0B, KaK
ykasbiBaeT A. butos, npencrasimsier coboit
YCTaHOBJIEHHBI HOPMaMH 3aKOHOJATelb-
cTBa 00 aIMHWHHCTPATHBHOM CYIOIIPON3-
BOJICTBE TIOPSZIOK: PAcCCMOTPEHUS aIMH-
HHUCTPaTHBHBIM CYIIOM COOTBETCTBYIOIIHX
a/IMHUHUCTPATUBHBIX HCKOB (MCKOBBIX 3asB-
JIeHni), BO3OY)KIEHMsS IIPOU3BOICTBA IO
JieiTy, TIOArOTOBKH Jieia K cyaeOHOMY pas-
OupaTeNnbCTBY, PACCMOTPEHHUS M pa3pellie-
HHS [N C BBIHECEHHEM COOTBETCTBYIOIIHMX
MIPOLIECCYANIbHBIX ~ AKTOB, OOXKaJIOBaHUS
U TIepecMoTpa aJMUHHUCTPATUBHO-CYNEO-
HBIX aKTOB [6, ¢. 332]. 1. Po3ym oTMeuaer,
YTO  aJAMHHHUCTPATHBHO-TIPOLIECCYaTbHAS
(opma npezcTaBisieT coOoi eANHbBIN, YHU-
(UIUPOBAHHBIA W YETKO OIpeNeNIeHHBIH

HOpPMaMH  aJMHHHCTPaTHBHO-IIPOLIECCY-
aNbHOTO TIpaBa MOPSIOK AESATEIBHOCTH
aJIMUHHUCTPAaTUBHBIX CYJOB U B3aHMOC-
BSI3aHHOW C HEW NEesTENbHOCTH JIUL, y4a-
CTBYIOIIUX B J€JIe, U APYTUX YYaCTHUKOB
aJIMIHHUCTPAaTHBHOTO IIPoLiecca 0 PaccMo-
TPEHHIO U PEIICHUIO ITyOINIHO-TIPaBOBBIX
CIIOPOB, KOTOPBIH 00pasyeT yperynmpo-
BaHHBIM OCOOBI MPaBOBOW pPEXUM IpO-
W3BOJICTBA 10 aJMUHUCTPATUBHBIM JENaM
1 OXBAaTBhIBA€T FAPAHTHH 00ECTICIeHHS TIep-
BOH (aIMUHHCTPATUBHO-IIPOLIECCYaTIbHON
JIEATENIBHOCTH), @ TAKXKE TPOLECCYaIbHBII
craryc CyObEKTOB  aJIMUHHCTPATUBHOTO
mpouecca [11].

To ecTb, yunThIBas MO3ULIMIO PAAA yue-
HBIX, MO)KEM TOBOPUTH O TOM, UTO IpOIIec-
cyanbHas QopMma JeATeNbHOCTH aJIMHHHU-
CTPATUBHBIX CYJIOB — 3TO YCTAHOBJICHHBIH
Hopmamu KAC VipanHbI IOpSIIOK paccMo-
TPEHNS U pa3pemeHus aAMIHICTPATHBHBIX
JIeN B CyJie TIepBOI MHCTAHIIUH U TIEPEeCMO-
Tpa CyIeOHBIX peIIeHHH, KOTOpPBIH OCy-
LIECTBIISIETCSA ITyTEM ONPENENEHHBIX IPOU3-
BOJICTB, € 00s3aTeJIbHBIM IIPUHATHEM aKTOB
MPOLIECCYaNILHOTO Xapakrepa M (WiIM) IO
CYILECTBY CIOpA.

B. Ilepenemok emie [0 BHEIPEHUS
B YKpauHe aIMHHHCTPATUBHOTO CYyNOIPO-
W3BOACTBA JIETAIBHO IPOAHAIM3UPOBAT
coiepykaHue U JIEMEHTHI IPOLECCYaIbHOM
(hopMBI aIMUHHCTPATHBHOTO pa3duparenb-
ctBa. Tak, y4eHBIH, CO CCBUIKOM Ha TPYyZ
JI. KoBamsi «AIMHUHHCTpaTHBHOE IIPaBO
VYkpauus» [8, c. 14], o pesynbraram aHa-
JIM3a TPOILECcCyallbHBIX HOPM K COZEpiKa-
HHIO aJMUHUCTPATHBHOIO IPOLECCa OTHO-
CHT CIIEAYIOIME 3JEMEHThL: 1) MeToasl
AIMUHUCTPATHBHOIO  pa30MparenbCTBa;
2) nopsifok ero BeaeHust; 3) GpopMbl (aKThI)
nposisieHus [ 10, c. 14].

Paccmarpusas npemnoxenssle B. Ile-
DEIEIIOKOM  JIEMEHTBI  IIPOLECCYaIbHOI
¢hopmbl, A. MUKOIEHKO CUMTAET, ITO Tep-
BBI 3JIEMEHT IponeccyaabHOl  (GopMsbl
CIIElyeT Ha3BaTh «IOPSIOK JESTEIbHOCTH
CyOBEKTOB MPOLIECCa» MU «IIOPSIIOK Bele-
HHSL TIpOLECCa». YUEHBIH y#aqHO IMOoaMe-
YaeT, YTO IAHHBIN 31EMEHT aIMUHHUCTPATHB-
HOW TponeccyanbHOH (HOpMBI MO3BOJISIET
MPOBOJUTH pa3INyHe, BO-TEPBBIX, MEXIY
MpOIECCYallbHOM JIEATENIbHOCTBIO B Cylax
U APYTOH MOXOXKEH NeATeNbHOCTHIO B Opra-
Hax NyONMM4HOH anMuHHCTpaimu (cyne6-
HBI NIOPSAIOK U aJMUHUACTPATUBHBIN 11OPS-
JIOK PacCMOTpPEHHUs Kano0), BO-BTOPHIX,
MEXIy pa3IMYHBIMH BHAAMH OpHUJIIIE-
CKOTO Tporecca (HMOpSA0OK PacCMOTPEHUs
IMyOJIMYIHBIX CIIOPOB B paMKaxX aJMHUHHCTpPa-
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KOHCTUTYLIMOHHOTO  CY/AOIPOU3BOJICTBA),
B-TPETBHUX, MEXIY pa3IMYHBIMH IPOH3-
BOJCTBAMHU B IIpeJieNiaX OIJHOIO IOpHMYe-
CKOTO Tporecca (Hampumep, IMEepecMOTp
JIeT B TIOPSIKE ATIeIUISIIIN U IEPECMOT JIET
B TIOPSIIKE KACCAIMH), B-4€TBEPTHIX, MEXKITY
Pa3HBIMH BHAAMH OHOTO M TOTO K€ IIPO-
U3BOJICTBA, KOTOpHIE OTIMYAKOTCA MEXIY
co00# TOCIIEIOBATENBHOCTEIO (TIOPSIKOM)
npoLieccyaabHON JesTenbHOCTH (00bIYHOE
U YNPOILIEHHOE NPOU3BOACTBO B aJMHMHU-
CTPaTUBHOM CYZONPOU3BOACTBE) [9, c. 54].

W3 s1oro nenaem BBIBOZ, YTO PasHHIIA
MEXIy BHIaMH OIHOTO U TOIO K€ IPOU3-
BOJICTBA MMEET OIIPEJICIICHHbIC Pa3nyus,
B YaCTHOCTHM, OHa COCTOMT B MOCJIEIOBa-
TENBHOCTH  (HOpsiiKa) —TIPOLECCYyaIbHOM
nestensHOCTH. [loaToMy mporeccyanbHas
¢opMa B aIMUHHCTPAaTUBHOM CYHOIPON3-
BOJICTBE IIO3BOJIET IMPOBOAUTH Pa3IMYUe
MEX]Ty pa3HbIMH ITPON3BOJICTBAMH B IIpeIe-
Jax cyneOHOro aAMHMHUCTPATUBHOIO IIPO-
mecca, a TakKe MEXIYy pasiIMYHbIMU
BUJJaMU OJJHOTO M TOTO € IPOM3BOJICTBA,
KOTOpbIE OTIIMYAIOTCS MEXAy coOoi mpo-
LIeCCyaIbHbIM HTOPSAKOM.

HeitctByronme Hopmbl KAC Ykpaunsl,
KOTOpBIE OHPENEAOT (OPMBI  aAMHUHHU-
CTPATUBHOTO  CyHOINPOU3BOACTBA, yCTa-
HaBNMBAIOT, YTO AJMHHHUCTPATHUBHOE CYJIO-
MPOM3BOICTBO OCYILECTBILIETCS B TIOPSZIKE
HCKOBOTO MPOM3BOACTBA B IBYX (hopMax:
o0mell WM yIpoIIeHHOH. YIpomieHHast
(opmMa aIMHUHHCTPATHBHOTO CYIOIPON3-
BOJICTBA — 3TO YIPOIIEHHOE HCKOBOE IMPO-
W3BOJICTBO, NPELYCMOTPEHHOE JUIS PACCMO-
TPeHHs JIel HE3HAYUTEIbHOH CIIOXKHOCTH
U IPYTHX AET, 1 KOTOPIX HPUOPHTETHBIM
SIBIISIETCSI OBICTPOE PELICHHUE JIeNa.

ITynxr 20 gactu nepsoit crareu 4 KAC
VYkpauHbl, KOTOpasi ONpEAesieT TEPMHHBI,
YCTaHABJIMBACT, YTO aJMHMHHCTPATUBHOE
JIeTI0 He3HAYNUTEIFHON CIIOKHOCTH (He3Ha-
YMUTENIBHOE JIeNI0) — aJAMMHUCTPATUBHOE
JIeN0, B KOTOPOM XapakTep CIOpPHBIX Mpa-
BOOTHOUICHHH, TIPEIMET  JIOKa3bIBAHUS
U COCTaB y4YacTHHKOB M T.J. HE TpeOyroT
MPOBEJICHUS  TTOATOTOBUTENIBHOTO  TIPOU3-
BOJICTBA U (WJIM) CyAeOHOrO 3aceaHus st
MOJIHOTO M BCECTOPOHHEIO YCTaHOBJICHUS
ero oocrosTenncTs [13].

OO6miass  ¢opma aJMHUHHCTPATHBHOTO
CyIOTIPOM3BOACTBA — 3TO OOIIEE HCKOBOE
npou3BoAcTBO. OHO NpenHa3HA4YeHO I
paccMOTpEHHUsI JIell, KOTOPbIE M3-3a CIIOX-
HOCTH WJIM APYTUX OOCTOSTEINILCTB HElleme-
c000pa3HO paccMaTpuBaTh B yHNPOIIEHHOM
TIOPSIIKE.

VYuurbiBas H3NOKEHHOE, MOXHO KOH-
CTaTupoBaTh, YTo B coorBeTcTBUH ¢ KAC
VYipaunbl  popmMamMu  aIMHUHUCTPATHB-
HOTO Cy/IONpPOU3BOACTBA B Cyle IEPBOU
MHCTAHIUK SBILSEOTCS: 1) oOlmasi, Kotopast
HpeaycMaTpuBaeT PacCMOTPEHHE JIeNa IO
00IMM IpaBUIaM UCKOBOTO TIPOM3BOJICTBA
(. 3 ct. 12 KAC VYkpaunsr); 2) yHIporeH-
Has, KOTOpas IIpeIyCMaTpHBaeT pPaccMo-
TpeHHe Jena IO YHPOIIEHHBIM IpaBHiIaM
UcKoBoro mpoussozctea (4. 2 cr. 12 KAC
YkpauHsbr).

Hccnenyem, kak onpenensercs dpopma
NPOM3BOACTBA B YACTHOCTH IO JieNaMm,
OTBETYHKAMH B KOTOPBIX SIBIIIOTCS KOJUIE-
THAIIbHbIE CYOBEKTHI MyOIMYHON aJMHHH-
CTpaLyH.

YennoBus, Ipy KOTOPBIX CyZ BIIPaBe pac-
CMaTpuBarh Jea B OOIIEM MM YIPOICH-
HOM MCKOBOM IPOH3BOZICTBE, YCTAHOBIICHBI
KAC VxpauHsl.

Tak, ¢opMy mnpousBoicTBa BHIOMpAET
CyA 10 COOCTBEHHOI HWHHIMATHUBE WIIH IO
xozaraiictBy uctua. B mocraHoBineHHU
00 OTKpPBITUM NPOM3BOJCTBA MO JAEIY CYyX
JIOJDKEH yKasaTh BbIOpaHHYIO (opMy Ipo-
u3BoacTBa. Ilpu 3ToM B nanpHeimeM cyn
MOXET BBIHECTH OIPEIEICHHE O PaccMo-
TPEHHH Jieja 10 IpaBUjaM OOLIEro MCKo-
BOTO IPOM3BOZCTBA B CITydae, €CIM HOCIe
YBEIMUEHHS pa3Mepa UCKOBBIX TPeOOBaHMI
WITH M3MEHEHUS TIpeaMeTa MCKa JIeJIo MOJ-
JIEXUT PACCMOTPEHHIO TI0 TIPABHJIaM COOT-
BETCTBYIOIIETO ITPON3BO/ICTBA.

Bwmecre ¢ Tem wacth werBeprasi cra-
e 12 KAC VkpauwHBI yCTaHaBIMBAET,
YTO MCKIIOUMTEIIBHO 110 MPABHIIAM OOILETo
HCKOBOTO IIPOH3BOZCTBA PACCMaTPUBAIOTCS
Jiera 1o criopam: 1) mo ooKkaaoBaHUIO HOP-
MAaTHUBHO-TIPABOBBIX aKTOB, 33 HCKIIIOYE-
HHEM CJTy4aeB, ONPE/ICTICHHBIX HACTOSIINUM
Koznexcom; 2) o o0kaioBaHHIO PEIICHUI,
JeHcTBHUIM 1 Oe31elCTBHS CyOBbEeKTa BIacT-
HBIX TIOJTHOMOYH, €CIId WCTIIOM TaKXke
3asBJIEHBl TPEeOOBaHUSI O BO3MELICHHI
Bpera, IPUINHEHHOTO TAKUMH PEIICHISIMH,
JelcTBUAMA Win Oe3neiicTBreM, B CyMMe,
HPEBBILIAIONICH MATECOT Pa3MEPOB IPOXKHU-
TOYHOTO MHHHMMyMa JUISl TPYAOCIIOCOOHBIX
ML 3) O NPUHYAUTENBHOM OTUYXKJICHHH
3eMEJIbHOTO  Y4YacTKa, JPYrHX OObEKTOB
HE/IBIDKUMOTO MMYILECTBA, Pa3MEIIeHHBIX
Ha HEM, 110 MOTHBAaM OOILIECTBEHHON HEOO-
xomumocty; 4) 00 00XKalTOBaHWUM periie-
HHSI CyObEKTa BJIACTHBIX IOJIHOMOYHMIi, Ha
OCHOBAaHHH KOTOPOTO M MOKET OBITh 3asB-
JIEHO TpeOOBaHKE O B3BICKAHHMH JICHEKHBIX
CpEICTB B CyMME, MPEBBIIIAIONIEH TATHCOT
pa3MepoB TPOXKUTOYHOTO MHHHMYMa [UIS
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TPYIOCIIOCOOHBIX JIUIT; 5) 10 00XKATIOBAaHUIO
pewennii HarmonansHOM komHccHu 1O
peabmIMTali B NPaBOOTHOILEHHUSX, BO3-
HUKIIUX Ha OCHOBAaHWHU 3aKOHa YKpauHbI
«O peabunuTalNK JKEPTB PENPECcCHil KoM-
MYHHCTHUUYECKOTO TOTAJIUTAPHOTO PEKHMaA
1917-1991 ronos» [13].

Takum 00pa3oM, YyKa3aHHBIC BEIIIE
KaTeTopuy  Jiel  JIOJDKHBI  paccMaTpH-
BarbCsl HCKIIOYUTENIGHO TI10  TIPaBHJIaM
obmiero wckoBoro mpomsBozacTBa. Coort-
BETCTBYIOI[As HOpMa 4YacTH YETBEpPTOH
crarbu 12 KAC Ykpauns! sBisiercs umie-
PaTUBHOM 114 Cyna. DTO paclpoCTpaHsIeTcs
1 Ha CITy4yau, KOTJ1a B TAKHX JeNax OTBETYH-
KaMH SIBJISFOTCS KOJUIETHAJIbHBIE CYOBEKTBI
IyONMYHON aIMUHHUCTPALIUH.

Paznen II KAC VYkpaunsl comepxur
miaBy 10, B craresix 257-263 koTopoii ompe-
JETISTCS] PACCMOTPEHHE JIEN 110 TIPaBHIaM
YIIPOIIEHHOTO HCKOBOTO ITPON3BO/CTBA.

Tax, crarest 262 KAC Ykpanns! ycra-
HaBJIMBAaeT OCOOCHHOCTH PacCMOTPEHHUS
Jiena 10 HpaBWIaM YHPOILIEHHOTO HCKO-
BOTO IIPOM3BOACTBA. B Hel, B yacTtHOCTH,
TIPEATIONAraeTcsi, YTo pacCMOTPEHHE Jela
[0 TpaBWIaM YIPOIIEHHOTO HCKOBOIO
MIPOM3BO/ICTBA OCYILECTBILIETCS CYIOM T10
NpaBWjaM, YCTAQHOBICHHBIM HACTOSILIUM
Konexcom mst paccMoTpeHus Jiesa 1o mpa-
BWJIaM OOIIEro HMCKOBOTO IPOW3BOJCTBA,
C 0COOECHHOCTSIMH, OTIPE/ICTICHHBIMU B 3TOM
miaBe. PaccMoTpeHne fiena 1mo cyImecTBy o
TIpaBHJIaM YIPOIIEHHOTO MCKOBOTO TIPOH3-
BOJICTBA HAYMHAETCSI C OTKPBITHS TIEPBOTO
cyne6Horo 3acenanus. IlogroroBuresnsHoe
3acelaHue IPH PACCMOTPEHHH Jiea I10
NpaBUJIaM YIPOLICHHOI'O MCKOBOTO MPOM3-
BOJICTBA HE mpoBoauTcs. [lepBoe cyneOHoe
3ace/iaHue 110 eIty IPOBOUTCS HE IO3/THEE
TPUILATH AHEH CO JHS OTKPBITHS NPOM3-
BOZCTBA 110 Aeny. [Ipu paccMoTpennu nena
TI0 TIpaBHJIaM YIPOIIEHHOTO HCKOBOTO IIPO-
W3BOJICTBA CYJ MCCIIEAYET JOKa3aTeIbCTBA
W TIICHMEHHBIE OOBSICHEHHS, M3JI0KEHHBIE
B 3asIBJICHUSIX 10 CYTH JIENa, 4 B CIIyJae pac-
CMOTPEHWUS Jielia C COOOIIEHNEM (BBI30BOM)
YYaCTHHKOB JIeJIa — TaKXKe 3acIyIINBaeT UX
ycrHbIe 00BsicHeHus1. CyneOHble 1edarsl He
npoBozsTes [13].

Wtak, ommuyue yrpouieHHON (opMbl
aIMUHHCTPAaTHBHOTO  CY/IOINPOU3BOJICTBA
OT O0IIEero 3aKIIOYaeTcs B TOM, YTO IpU
nepBoit (hopMe pacCMOTpEeHHE M paspele-
HHUE CyAIeOHOTO Jieia MPOUCXOMUT Oe3 mpe-
BapHUTEIHHOTO MTPOU3BO/CTBA, B TOM UHCIIE
u 06e3 TIperBapUTENFHOTO 3aceNaHus U He
TpeOyeTcs NpoBEIEHUs CyneOHOro 3ace-
JaHWs TIPH PElIeHWH JieJa MO0 CYIIECTBY.
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OrcyrerByeT cTanus «cyneOHble eOarbi».
PaccmoTpeHre M paspeleHHe TakuxX Jei
MOYKET HPOUCXOIUTH B IOPSJIKE MUChMEH-
HOTO IPOHU3BOZCTBA.

MoxeM OTMETHTb, YTO MPH YIPOIIEH-
HO#1 (hopMe CyIONPOM3BOICTBA TPOU3OLILTH
ofperiesIeHHbIe PeoOpa30BaHus B IOPSAKE
paccMotpenus aen. B wactHocTH, B CBA3U
C OTCYTCTBHEM CTaJH{l «IOJTOTOBHTENb-
HOTO TIPOM3BOZACTBA JIeJa» W ONHOH U3
COCTaBJISIFOIINX CTaJHi «cyaeOHoro pac-
CMOTPEHH JIeNIay — TOACTaUH «CyleOHbIe
nearbl», PacCMOTPEHHUE JIeNia TIPETepIIeNo
U3MEHEHHMS B CTOPOHY COKpAILICHHS.

B. ba3oB ormeuan, 4To Kaxkmas u3
(bopM OcyIIeCTBICHHS aIMHHUCTPATHB-
HOTO CyIOIPOU3BOZACTBA, KOTOPAsi, B 4acT-
HOCTH, TIpeIyCMaTpuBajach B TPEABITY-
meit penakmuu KAC YkpauHsl, sSBIsSeTCst
OTIPEAEIEHHBIM HHCTHTYTOM HCKOBOTO
npoussozcTea [5, c¢. 353]. K unctutyTy
HCKOBOTO TIPOM3BOJCTBA OH OTHOCHII
W IMCEMEHHOE TIPONU3BOJICTBO.

IMuceMeHHOE TPOW3BOACTBO HE SBIIA-
erca (OpMOH aJMUHHCTPAaTHBHOIO CYIO-
NPOM3BO/ICTBA, YYMTHIBAs JIEHCTBYIOLINE
HOPMBI TIPOLIECCYANIbHOTO TIPaBa, OJIHAKO
Takas (opMa TPOM3BOACTBA  IIpEIyc-
motpeHa KAC Vkpaunbl. Ceitvac KAC
VkpauHbl pemycMarpuBaeT 1Be (HOpMBI
IIPOU3BOJICTBA, @ UMEHHO: Cy/ieOHOe pa3ou-
paTenbCTBO, KOTOPOE MPOUCXOIUT B Cyae0-
HOM 3aCElaHMM C YJacTHeM YJaCTHHKOB
Jie7Ta YCTHO;, NMCHMEHHOE IPOHM3BOJICTBO,
KOI[|a peleHue zena (OTIENBHOTO Ipo-
LIECCyalIbHOTO BOIPOCA) MPOUCXOAUT 0e3
y4acTHsl YYaCTHHKOB JieJla Ha OCHOBAHUH
HMEIOIIIXCS MaTePHAJIOB.

IIpu srom KAC VYkpaunsl mnpemycma-

TPUBAET  BBILICIICPECUHCICHHBIE  (OPMBI
aIMMHHUCTPAaTUBHOTO  CyAOHPOU3BOICTBA,
KOTOpBIE, IO HAIlleMy MHEHHUIO, SIBJIA-

[OTCsl OoJiee IMHMPOKUM TOHSTHEM, YEM
¢dopma mpomssoznctea. O6e GopMbl TIPO-
U3BOACTBA — CyleOHOE pPa30HpaTenbCTBO
U MHCBMEHHOE MPOMU3BOJICTBO MOTYT OBITh
IpUMeHeHbl B 00enx (opMax aaMHHU-
CTPaTHBHOIO CYJOIPOM3BOACTBA — OOLIEM
1 yIPOIIEHHOM HCKOBOM IIPOU3BOJICTBE.
Yactn nsAtas W miecras  cTa-
U 262 KAC VYKpauHbl yCTaHaBIUBAIOT,
YTO CyJ paccMaTpHBaeT A0 B IMOPSJIKE
YIPOIIEHHOTO HMCKOBOTO  IPOHM3BOZCTBA
0e3 yBEZIOMJICHHSI CTOPOH 110 UMEIOILMMCS
B JIeJie MaTepuasam, Ipy OTCYTCTBHUH XO/1a-
TaiicTBa 000 U3 CTOpoH 0 npyrom. [lo
XOZIATalCTBY OJJHOM M3 CTOPOH WIIH IO CO0-
CTBCHHOH HWHHUIIMATHUBE Cyla PaccMoTpe-
HHE Jiela TMPOBOAUTCS B CYJIeOHOM 3ace-

JTAaHUH C COOOIICHUEM (BBI30BOM) CTOPOH.
Cyn MOXET OTKa3aTb B YHOBIETBOPEHUH
XO/laTalCTBA CTOPOHBI O PAaCCMOTPEHUH
nena B cyneOHOM 3acelaHMd C H3Belle-
HUEM CTOpOH: 1) B ciy4asx, olpeaesieH-
HBIX cTaThedl 263 mHactosiero Kopekca;
2) ecnm XapakTep CIOPHBIX IIPABOOTHO-
LICHHH U TIpeMeT JOKa3bIBAHUS 10 NIy
HE3HAYMTEINIBHOH CIIOKHOCTH HE TpeOyroT
IIPOBEICHHUS CyIeOHOTO 3aceaHust Coo0Ie-
HHIO CTOPOH /ISl TIOJTHOTO M BCECTOPOHHETO
YCTaHOBIICHUS 0OCTOSTENHCTB Jiena [13].

Crares 263 KAC VYkpaunsl, koTopas
ompenenser 0COOEHHOCTH PacCMOTPEHUs
OTIEJIBHBIX KaTeropuid Jen HEe3HaYUTelb-
HOH CIIOXKHOCTH, TPEIyCMaTpuBaeT Iepe-
YeHb JIeJl, KOTOPBIE CY/ PacCMaTpHBAeT IO
NpaBIJIaM YIPOLICHHOIO HCKOBOTO IpO-
W3BOJCTBA 0€3 YBEJOMJICHHS YYaCTHHKOB
Jniena (B IMChbMEHHOM TIPOM3BOJICTBE).

Crnenyer oOpaTtWTh BHHMaHHE, YTO
MpaBijia PacCMOTPEHHS JieNa B TIOPSIKS
MMCBMEHHOTO TMPOHM3BOJCTBA HA MpaK-
THKE, YYUTBIBAS BBIIEYKA3aHHBIE ITOJIOMKE-
Hus Kopekca, B OCHOBHOM INPHMEHSIOTCS
CyaMH TIpU YIPOLIEHHOH GopMe cyaompo-
W3BOJICTBA.

Onnako tpu 001eii popme cymonpons-
BOJICTBA PEILICHHUE JIe/Ia HA OCHOBAaHHH MaTe-
puanoB (0e3 y4acTHsi YYaCTHHKOB Jeiia)
TaKKe MOXET IIPOUCXOAUTh, B YaCTHOCTH,
9TO 3aKpeIvIeHO B 4YacTH JEBATON CTa-
11 205 KAC Ykpaunsl. Bmecre ¢ TeMm npu
YIpOIIEHHOH (opMe  CYIOMpPOM3BOICTBA
cyneOHOe pa3OMpaTenbCTBO € y9acTHEM
YUYaCTHUKOB TIpolLiecca II0  OTAEIbHBIM
KaTeropusM JieJl, YYWTBIBAs IOJIOXKEHUS
cratbu 262 KAC YkpauHbl, TaKKe MOXET
TIPOMCXO/HUT.

[1pu paccMoTpeHuH Jiena o npaBHiIaM
00I1ero MPOU3BOICTBA 00S13aTENBHO MPOBO-
JIUTCSL TIOATOTOBUTENIBHOE POM3BOJCTBO,
B paMKax KOTOPOTO B KXKJIOM CJIy4ae Ipo-
BOIHUTCS TIOATOTOBHTENBHOE —3acelaHue.
TToaroTOBUTENFHOE TPOM3BOICTBO HAYH-
HACTCsl OTKPBITHEM IPOM3BOJCTBA T10 [Ty
1 3aKaHYHBACTCS €T0 3aKPHITHEM B CITydac
Ha3Ha4YeHWs Jenia K cyfaeOHoMmy pas30upa-
TebCTBY. TO €CTh MOArOTOBUTEIEHOE 3ace-
JIAHWE TaKoKe IPeIyCMarpHBaeT IpHUCYT-
CTBHE Y4aCTHHKOB JIENA.

Kpome Toro, paznmume ¢opm mnpous-
BOJICTBA 3aKJIIOYAETCS B CPOKAX PACCMOTpe-
HUS JIena.

TToaroToBUTEIEHOE TPOU3BOACTBO JI0J-
KHO OBITH TPOBEACHO B  TCYCHHUE
60 (mectumecsTH) AHEH CO THS OTKPHI-
TSI TIPOU3BOJCTBA MO Jely. B MCKIOUH-
TENBHBIX CIIyYasx TOT CPOK MOKET ObITh

HpOJVIeH He Ooliee YeM Ha TPHUILATh JHEH.
B cBoto ouepens ¢y paccMaTpuBaeT Jeio
no cymectBy B Tedenue 30 (Tpuauary)
JIHEH cO JHS Hadana pacCMOTPEHHs el
10 cy1ecTBy. To €CTh CPOK PaCCMOTPEHHS
aJIMMHHCTPATUBHOIO Jiefia IO IpaBUiIaM
00IIEero MCKOBOTO TIPOM3BOJICTBA JIOJKEH
cocTaByATh He Oonee 120 (cta nBagmarn)
nuelt. Jlena mo mpaBmiIaM YIPOIIEHHOTO
HCKOBOTO TPOHM3BOJICTBA CYI PacCMarpH-
BaeT He Oonee 60 (MIECTUAECATH) THEH, a
Jiefa, OIpeJie]IeHHbIE YacThIO IIepBO cTa-
16U 263 KAC VYkpauHsl, B cpok He Ooiee
30 (Tpuauartu) OHEH CO JHS OTKPBITHS
MPOU3BOACTBA MO Y.

Wrtak, cpok paccMOTpeHHs Jena Io
MpaBIIaM YIIPOLIEHHOTO MCKOBOTO TIPOU3-
BOJICTBA B OJIHOM CIIy4ae JOJDKEH JUTHTHCS
He Oonee 30 (Tpuauary) THEH, a B Ipy-
roM — He Oomee 60 (mmectuaecsTH) OHEH,
YTO CYIICCTBCHHO OTIMYACTCSI OT CPOKOB
B 001I[eM HCKOBOM HPOHU3BOZICTBE.

CoracHO 4acTW miecTod crarbu 12
KAC Vkpaunsl [y neneil HacTOSILIErO
Koznekca nemamu HE3Ha4YUTEIBHOM CIIOXK-
HOCTH SIBJIIOTCA JieNla OTHOCHTEJIBHO:
1) npuHsTHA TpaxgaH Ha MyOIHYHYIO
ciykOy, €e IpPOXOKACHHs, YBOJIbHEHUS
¢ IyOMMYIHOM CITy>KOBI, KpOME eI, B KOTO-
PBIX HCTHAMH SIBISIOTCS JOJDKHOCTHBIE
JIMIIa, KOTOpBIE B 3HAYCHHUH 3aKoHa YKpa-
uHbl «O TPENOTBPAIICHHN KOPPYIILHH»
3aHUMAIOT OTBETCTBEHHOE U 0CO0O OTBET-
CTBEHHOE IIOJIOKEHHUE; 2) 00XKaIOBaHUS
Oe3/ieiicTBUsI CyOBEKTa BIIACTHBIX ITOJTHO-
MOYMH WM pacnopsautens MH(popManuu
0 PaccMOTPEHUH OOpAIeHUs] WK 3aIpoca
Ha uH}popmManmio; 3) obxanoBaHue (HH3Hu-
YECKUMH JIMLIAMH PpEILIeHUH, IeHCTBUI
WM Oe3/IesITETIbHOCTH CYOBEKTOB BJIACT-
HBIX TTOJHOMOYHMH 1O TOBOJLY UCYHCIICHHMS,
Ha3HA4YeHHUs, Iepepacyera, OCYyLICCTBIC-
HHS, TPEJOCTABICHUS, IIONYYCHHS IICH-
CHOHHBIX BBIIJIAT, COLMANBHBIX BBIILIAT
HETPYIOCTIOCOOHBIM TPaKIaHaM, BBIILIAT
o 00mmeo0s3aTeIbHOMY — TOCYIapCTBEH-
HOMY COLIMAJIbHOMY CTPaXOBaHHIO, BBITLIAT
U JIBIOT JETAM BOMHBI, JAPYTMX COLHANIb-
HBIX BBIILIAT, JIOIJIAT, COLMAIIBHBIX YCIYT,
MOMOIIM, 3alUThI, JIBIoT; 4) Hpekpare-
HUSL 10 OOpAICHHIO CYyObEKTa BIACTHBIX
TIOJITHOMOYHH IOPHANYECKHX JIUIL MU TIPe]i-
NPUHUAMATENBCKOW JESTENbHOCTH (H3Hde-
CKMX JIML-TIPEIIIPUHIMATENeil B CIydasx,
ONPE/ICNICHHBIX 3aKOHOM, WIIM OTMEHBI
TOCYJIapCTBEHHOW PpETUCTpAliK  TIpeKpa-
ICHHS FOPUIMYECKUX JIULl WM HPEATpH-
HHUMATEJIbCKOH JIESTEIBHOCTH (DH3HUYECKHX
JUI-NIpEATIPUHIMATENEH; 5) 00KaoBaHuUst



(hU3HYECKUMH JTMIIAMH PEIICHHH, AeHCTBUIA
WM Oe31eATENbHOCTH CyObEKTOB BIIACTHBIX
MOJIHOMOYHIA 110 MOBOAY Bbe3za (BbIe3/a)
Ha BPEMEHHO OKKYNHPOBAHHYIO TEPPHUTO-
puio; 6) o0XaoBaHUsI PEIICHUs CyObeKTa
BJIACTHBIX IIOJTHOMOYMII, Ha OCHOBAaHUH
KOTOPOTO UM MOXKET OBITH 3asBICHO Tpe-
OoBaHKE O B3BICKAHUH JICHEKHBIX CPEICTB
B CyMMe, He TIPEBBIIIAIONIEH CTa pa3MepoB
MPO)XKUTOYHOTO MUHHMYyMa JUISl TPYHOCIIO-
COOHBIX JMII; 7) B3BICKAaHHE JICHEKHBIX
CYMM, KOTOpBIC OCHOBBIBAIOTCSI Ha pellle-
HMSX CyObeKTa BJIACTHBIX HOJHOMOYMH,
B OTHOLIGHUH KOTOPBIX 3aBEPLIMJICS yCTa-
HOBIIeHHBIN 3THM KoziekcoM cpok obxano-
BaHusL; 8) THIIMYHBIC Jierna; 9) 00XKamoBaHust
HOPMATUBHO-TIPABOBBIX ~ aKTOB, KOTOpHIE
BOCIPOM3BOAAT COMAEPXKAHWE WM TIPUHS-
ThIC K UCIIOJTHEHNIO HOPMaTHBHO-TIPABOBBIE
aKTBl, TPU3HAHHBIE CYJIOM IPOTHBOIPAB-
HBIMH W HEIEHCTBUTENHHBIMA TOIHOCTBIO
WM B OTJCTIbHON UX YacTy; 10) uHbIe Jena,
B KOTOPBIX CYJ] NPUXOAUT K BBIBOLY 00 HX
HE3HAUUTEJIBHOH CIIO)KHOCTH, 33 HCKIIIO-
YEHUEM JIeI, KOTOPbIC HE MOTYT OBITh pac-
CMOTPEHbl MO TPaBUJIaM YIIPOLIEHHOTO
HCKOBOTO mpou3BoAcTsa; 11) mpeObiBaHust
MHOCTPAHIIEB WX JIULL Oe3 rpakIaHCTBa Ha
TeppuTopun Ykpaussl [13].

VYuursBas myskr 10 wactu 6 cra-
11 12 KAC YKpaussl, cyJ caMOCTOSTEIIEHO
MOXKET PEIIHTh, YTO IO SIBISETCS He3Ha-
YUTETEHOH CIIO)KHOCTH, 32 HCKITIOYEHHEM
JIeTI, TIEPEYHCIICHHBIX B YacTH YeTBEPTOil
HACTOSIIIEH CTaTbH, KOTOPHIE paccMaTpu-
BAIOTCSl UCKIIIOYUTENIBHO 110 PaBHIIAM
00111ero NPON3BOAICTRA.

IMpuHuMas BO BHUMAHHE BbILIEYKa-
3aHHble HOpMbl KAC VYkpaunbl, TpyaHO
He comtacuthes ¢ BeBogoM C. Kusasosa o
TOM, 4TO NPaBOBbIC (OPMBI AESATENBLHOCTH
aJIMUHHCTPATHBHBIX CYIOB LeJIECO00Pa3HO
pa3meNuTh Ha MpPOLECCyalbHbIe H OpPraHu-
3aI[MOHHO-TIPABOBBIE. YUEHBIM IIpoOLec-
cyanbHBIE ()OPMEI, B CBOIO OdYepenb, pas-
JleJIeHbl Ha JIBE IOATPYIIIBI: COOCTBEHHO
TporeccyabHbIe (TIPOU3BOCTBO) U MPOIIe-
nypusle Qopmel. TToarpynmy coOGcTBEHHO
MPOLIECCYaNIbHBIX ~ ()OPM  COCTABIISIOT
TaKue IPOM3BOACTBA: B aJMUHUCTPATHB-
HOM Cy/ie TIepBOH MHCTAaHLMK ¥ IO Iepe-
cMoTpy cyaeOHbiIx peinenuid. [Ipouenyp-
HBIMH ()OpMaMK Ha3BaHbI AKThI, KOTOPbIMH
3aKPEIUIAIOTCS ISUCTBHSA Cya, YIACTHUKOB
CyaeOHOTO aAMHHICTPATHBHOTO IIpOIIecca,
B TOM UHCIIE, ¥ TIPH TTEPECMOTPE CyIeOHBIX
pemrennii. K oprann3aniioHHO-IPaBOBEIM
(hopmaM OTHECEHBI, B JaCTHOCTH, KaJpo-
Boe o0ecriedeHne JIesITeIbHOCTH  CYIIOB,

(DyHKIMOHMPOBAHUE ABTOMATH3UPOBAHHON
CHCTEeMbI JIOKyMeHTooOopora cyna. Opra-
HM3ALMOHHAs JIESATEIbHOCTh B OONacTu
AIMUHHCTPAaTHBHOIO  CYIOIPOU3BOZACTBA
He BCeryia pealnsyercs B mpaBoBoi Qopme,
B OTIMYME OT MPOLECCYaIbHOW U IpPOIe-
IypHOH (popM, KOTOpBIE BCEINa SIBIIAIOTCS
npaBoBbIMH |7, ¢. 18].

OO0parjaeM BHHMaHWE Ha TO, YTO
cortacHo HoBO# penakiu KAC Ykpannst
NpaBWiia  YHPOIIEHHOTO  IPOM3BOJICTBA
B Cyle NEepBOH MHCTAHLMU NPUMEHSIOTCS
IOpU PAcCMOTPEHMH [el O 3aKOHHOCTH
(KpoMe KOHCTHTYILIMOHHOCTH) IIOCTaHOB-
nenuit BepxoBnoii Pagbl YkpauHsl, yka3oB
u pacnopsbkenuit [Ipesumenra YkpauHsl,
3aKOHHOCTH [EUCTBUN WM Oe3nesTellb-
HoctH BepxoBuoit Panbl Ykpauns! u IIpe-
3UAeHTa YKpawWHBL, a TaKKe 3aKOHHOCTH
NIeHCTBUI Wau Oe3[eMCTBUS TaKUX KOJLIe-
THAJbHBIX CyOBEKTOB ITyONMYHON anMu-
HHUCTpaluy, Kak Beicmmii coBer mpaBo-
cymus, Brlcmmas  kBanmM(UKanMoHHAS
KoMHccHs cyaeil YKpauHbl, KBaan(uKaiy-
OHHO-JIMCIMIUIMHAPHAS KOMHUCCHS IIPOKY-
POPOB, 3aKOHHOCTH aKTOB 3THX CYOBEKTOB.
Kpome storo, coorsercrByromast (opma
AIMUHHCTPATHBHOIO  CYIOIPOU3BOZACTBA
NPHUMEHSETCS TP PacCMOTPEHUH 00pas-
HOBBIX Je. Tarxoke OHa MPHMEHSIETCS IpH
MepecMoTpe e B ane/UIIIMHOHHOM H Kac-
CallIOHHOM TIOPSAKE, TPH PACCMOTPEHUH
JIeTT TI0 BHOBb OTKPBIBIIMMCSI MJTH HCKIIIO-
YHUTEITEHBIM OOCTOSITENIHCTBAM.

Takum oOpaszoM, (opma agMHHHCTpa-
THBHOTO CY/IOIPOU3BOACTBA, IO IIPaBH-
JaM  KOTOporo OyleT —paccMarpuBarhCst
W pelarbcst JIeNo, B YaCTHOCTH, OTBETUH-
KaMH B KOTOPBIX SIBJISIOTCS KOJIIErHAJIbHbIE
CyObEeKThl IyOMMYHON —aAMHHHCTPAIHH,
3aBHCUT OT NPEAMETa U OCHOBAHHUS HCKa.
To ecth ciemyer ycTaHOBHTH, OTHOCHTCS
T OHa K CIIOKHBIM JIeJlaM WM K JieJaM
HE3HAUNTEIHLHON CIOKHOCTH, a IIOCle
9TOTO ONPENENUTHCS, IO MPaBUIIaM KaKoro
CYHOTIPOM3BO/CTBA OHA PEIIASTCSL.

OmHako B HEKOTOPBIX  CITydYasx
noyeMy-to  opMa  aMHUHHCTPATHBHOTO
CYIIOIPOM3BOZICTBA 3aBUCHUT OT OTBETUMKA 110
JIeITy HE3aBUCHMO OT NPEIMETa U OCHOBAHUS
ucka. Tak, B KauecTBe NpHMepa BO3bMEM
nena 00 00KaoBaHUKM HOPMAaTHBHO-TIPABO-
BbIX aKTOB TaKMX KOJUICTHAIBHBIX CYOBEK-
TOB ITyONIMYHO# aIMMHUCTPALIMH, KaK OpraH
MECTHOI'O CAaMOYIIPABJICHUS —MECTHBII COBET
U OpraH CyAeHCKOro ynpasieHus — Beiciias
KBAJM(UKAIIMOHHAS KOMHCCHS Cynel Ykpa-
nHbl. CTarhy, ONpeesIoe 0COOCHHOCTH
MPOM3BOJICTBA IT0 TAKUM JIeJIaM, pa3MeleHbI

IANUARIE 2019

B § 1 masel 11 pasnena II KAC VYkpaussl
Xots nena 00 00kaJOBAHUHM HOPMATHBHO-
IIPaBOBBIX AKTOB OpraHa MECTHOIO CaMoy-
TIPaBJICHHs! PELAIOTCS TI0 IIPABUIIaM OOLIETO
HCKOBOTO TIPOU3BOJICTBA, a Jiefia 00 0OKao-
BaHNU HOPMATUBHO-TIPABOBBIX AKTOB OpraHa
CYIEWCKOTO YNpaBiIeHUs] — MO IpaBUiiaM
YIIPOIIEHHOTO ~ MCKOBOTO — TIPOW3BOZCTBA.
TTonpoGree ¢ 3TOi HESICHOCTBIO CO CCHITKOM
Ha cootercTBytonme HopMbl KAC Vkpa-
WHBI MBI TIOTIPOOYEM pa30o0paThest HUKE.

B ane/usiMOHHOM M KacCalliOHHOM
NOpSIIKE O BHOBb OTKPBIBIIMMCS I
HCKITIOYUTENIbHBIM OOCTOATENILCTBAM JIEIa,
B KOTOPHIX OTBETYMKAMH SBJIIOTCS KOJI-
JIeTHabHbIe CYOBEKThI IMyOIMYHON aaMu-
HHUCTpALMU NEPECMaTPHUBAIOTCS TOJIBKO T10
TIpaBWIaM YHPOINEHHOIO IIPOWU3BOICTBA.
To ects mpu nepecMoTpe CyneOHBIX perre-
HUW aJMUHHCTpPAaTHBHEIE JeNla paccCMaTpH-
BAIOTCS TOJIBKO B IOPSAKE YIPOIIEHHOTO
MIPOM3BOCTBA HE3aBHCHMO OT IIpEeIMeTa
o0OXKaloBaHUsI W CYOBEKTHOTO COCTaBa
YYaCTHHKOB.

Bornee nonpoOHO mozBepraeM aHaIU3y
OTZeINbHbIE Jiena 00 00XKaJOBaHUM AKTOB,
JIeHCTBUH Wi Oe3qeHCTBHS KOJIeruaib-
HBIX CYOBEKTOB IyOJIMYHON aAMUHHCTPA-
LMK, B OTHOLICHWH KOTOPBHIX BO3HHKAIOT
JICKYCCHH O JIOHOCTH 3aKOHOJATEIHEHOTO
omperneneHus (HopMbI aIMIHUCTPATUBHOTO
CYIOIIPOM3BO/ICTBA, TT0 TPABIJIaM KOTOPBIX
OHH JIOJDKHBI PEIIaThCsI.

Tax, KAC YkpanHbI B HOBOH pelaKiiy,
Kak 1 B IIPEIbITYIIIEH, CONEPIKHT OTICTEHYIO
CTaTbIO, KOTOpast ONPEAEISIET 0COOEHHOCTH
MIPOM3BOJCTBA MO JenaM 00 00XKanoBaHUU
aKToB, JEHCTBMH WM Oe3lesTeIbHOCTH
BepxoBnoii Panpr Yikpaunsl (nanee — BP
Vkpaunsi), [Ipesunenta YkpauHbi, Bbic-
mrero coBeta npasocyaus (nanee — BCII),
Beicuiell  KBaMM(UKALMOHHON KOMHCCHH
cyneit Yipannsl (nanee — BKKC Ykpaunsr),
KBaTU(PUKAITMOHHO- TUCIIUILUINHAPHON
KoMHCcHH TIpoKypopoB (mamee — KJKII).
B gactHOCTH, Tako# cTarbei SBISETCS CTa-
et 266 KAC VYkpaunsl. B mpensimymieit
penakiuu 3to Obbta crarbs 171-1 Hacto-
suero Konexca. HoBast pemakuust HOpM,
PETryIHMpPYIONMX OCOOEHHOCTH HPOU3BOA-
CTBA 110 3THM JIeJIaM, COZICPXKHT Psizi HOBEILIL.

Yactp Bropas cratbu 266 KAC Ykpa-
WHBl YCTaHABIMBACT, 4YTO aJMHUHHCTpa-
THBHBIE JIe/la, YKa3aHHBIE B IIyHKTaxX
1-3 dactu TepBOM HACTOAIIEH CTaThy,
paccMaTpuBalOTCS B TOPSIKE YIPOIICH-
HOTO WCKOBOTO ITIPOM3BOZICTBAa BepxoBHBIM
Cynom B cocraBe komterun Kaccarmon-
HOTO aJMUHHCTpPAaTHBHOIO CyIa He MeHee
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yeM u3 natu cyzeit [13]. K aum otHocsTCst
JieNia OTHOCUTENBHO: 1) 3aKOHHOCTH (KpoMme
KOHCTUTYLIHOHHOCTH) TOCTaHoBjIeHuii BP
YKkpaunsl, yka3oB U pactiopsokenuii [Ipesu-
JIeHTa YKpauHbL; 2) 3aKOHHOCTH JEUCTBUI
wi Oe3neiictBuss BP Vipauwusi, [pesu-
nenta Ykpaussl, BCII, BKKC VYxpauHsi,
KJIKII; 3) 3axonHocTr aktoB BPY, BKKC
Yxpaunsl, KJIKII.

Kpome Ilpesunenra YkpauHsl, OTBET-
YUKaMH 110 JeflaM JIaHHOM KaTeropuu
SBIIOTCS ~ KOJUISTHANIbHbIE  CYOBEKTHI
BJIACTHBIX TTOJIHOMOYHI, 4TO caMo 1o cebe
BBI3BIBACT CJIO)KHOCTH IPH PAcCMOTPEHUH
JieNia ¥ VCTIONIHEHUH CYyJeOHbIX PEeLICHUH.
OJHAaKO MO HETIOHATHBIM MPUYMHAM COOT-
BETCTBYIOIIME JIeNla 3aKOHOZATENeM OTHe-
CEHBI K TeM, KOTOPBIE PACCMATPHBAIOTCSI 110
TpaBIJIaM YIIPOLIEHHOTO POM3BO/CTBA.

[IpoGnemHBIe BOMPOCH! IpOIECCyallb-
HOTO XapakTepa N0 00XKaJIOBaHUIO pellle-
HUH KOJUIETHAJIBHBIX CYOBEKTOB BIIACTHBIX
MOJTHOMOYHI TI0 TOBOAY MPHHATHS Ha
MyOIMYHYIO CITyXOy Cy/lel W IPOKypOpOB,
TIPOXOX/ICHHS U YBOJIBHEHHS C HEE, MMEB-
LK€ MECTO TpPU MPEAbLAYINEeH pelaKiuu
KAC VYkpaunsl, o HalieMy MHEHHUIO, HE
peteHsl B HOBo# penakumu Kogekca.

E. OBuapeHko oTMeTHIa, YTO CTATUCTH-
YeCKHe IAaHHBIC IT03BOJIIIOT KOHCTATHUPO-
Barb He3(EeKTHBHOCTH CyneOHOro obxKa-
JIOBaHMS aKTOB Bricmiero cosera rocTHIMN
(manee — BCHO) n BKKC Ykpauns!. Takas
CHUTyalus BbI3BaHa psioM (hakTopoB cyOb-
eKTUBHOTO W OOBEKTHBHOTO XapakTepa.
K cyObekTHBHBIM (hakTOpaM ydeHBIH OTHO-
CHT TO, YTO CYIbH, YHOJIHOMOYECHHBIE pac-
CMaTpHBaTh U PelaTh XKano0bl Ha IeHCTBUS
u 6e3neiicteue BCIO u BKKC Vkpaunsl,
caMH MOTYT CTarb CyObEKTaMU IOpHIHYe-
CKOI1 OTBETCTBEHHOCTH [14].

B 9TOM HanpaBieHWHM 3aKOHOIATENb-
CTBO HE TPETEpPIET0 HUKAaKUX M3MEHEHHH.
Cymeu BepxoBHoro Cyma Temeps pac-
CMaTpyBalOT W PEmIaloT JieNna, OTBETYH-
xamu B kotopsix BCIT u BKKC Ykpannsl
MPOIECCYaTbHO OCTAIOTCSl HE 3allWIleH-
HBIMH, JIMIICHBI MPOLELYPHBIX TapaHTUH
HE3aBUCUMOCTH M HENPHUKOCHOBEHHOCTH,
MIOCKOJIBKY CaMH MOTYT ObITh IPOBEPEHBI
STUMH KOJUIETHaJIbHBIMU OpPraHaMH.

BPII u BKKC Vkpaunsl sBiustorcs
HE TOJBKO TOCYIAapCTBEHHBIMH KOJLIe-
THaJbHBIMA  OpraHaMH, JeHCTBYIOIIMMHU
B CHCTEME MpaBOCYIHs YKpauHbL, HO
M WMEIOT HENOCPEICTBEHHOE OTHOIIe-
HHUE K IyOIMYHOMY aAMHHHCTPHPOBAHHUIO
B oTOH cdepe. OHH SBISIOTCS OpraHaMiu
CYIEHCKOTO yTIpaBIIeH!s, IMEIOT OTPOMHOE

BIIMSHUE Ha KKJIOTO CYyJbl0 B CTpaHe, a
BCII — 1 Ha Ka)x10r0 NPOKypopa.

K o0bexruBHBIM (pakropam E. Opua-
PEHKO OTHOCHJIA OTPAHUYEHHOCTH IOJIHO-
MouMi  BpIcmiero  agMHUHHCTPaTHBHOTO
cyna Yxpaunsl (manee — BAC Ykpaunsr)
IIPY PEIICHNH MCKOB oTHocuTensHO BCHO
n BKKC Vkpannsl. Ona obpamana BHH-
Manne Ha To, yT0 BAC VYkpauHbl Bnpase
OTMEHHTH ONPEICIICHHBI OCIapUBaEMBIil
akt BCIO mimn BKKC Ykpauns! u 00s3athb
BOCCTaHOBUTb HapyLICHHOE IPaBO, OIHAKO
OH HE B COCTOSIHUM M3MEHHTb CUTYAIHIO,
MIOCKOJIbKY HE BIIPaBe MOCTAHOBUTH HOBOE
petuenue [14].

JleiicTByronme HOpMBI TpOLECcCyallb-
HOTO TpaBa TaKke HE IMO3BOJSIOT CyAy
MPUHATH HOBOE pEIIEHHE MO Pe3yabTaram
paccMOTpeHust Jes1 3TOW KaTeropuu, SIBIs-
IOTCSl OTPaHHYEHWEM €r0 KOMITCTEHIIHN.
Tarke cyn He obmamaeT MOITHOMOYMSIMHI
BOCCTAQHOBUTH HAapyIIEHHOE TPaBO IyTEM
0OSI3BIBAHMS COOTBETCTBYIOLIETO KOJUIETH-
IBHOTO CYOBEKTa NPUHATH KOHKPETHOE
peleHye, MOCKOJIbKY 3T0 OyZeT CUMTaThCst
BMEIIATENIbCTBOM B €r0 ITyOJIMYHO-BIIACT-
HYIO YIIPaBJICHYECKYIO IeATEIbHOCTD.

INonHoMOuMS Cyna NpH PeLIeHUH Jel,
KOTOpBIE OTPEAENIEHEI B CTaThe 245 HOBOM
pemakimun  KAC  VkpauHbl, pacimpsioT
MOJIHOMOYHSI  aJIMAHHCTPATUBHBIX CYHOB
1o cpaBHeHHIO co ctareert 162 KAC Ykpa-
WHBI, KOTOpasi OIpenessula ITOTHOMOYHS
CyZa B IpepIIyIiel pelaKiiy HaCTOSIIETO
Konexca. OnHako, 1o HaleMy MHEHUIO, HI
TOJIOKEHUS CTaThH 245, HU MTOJ0XKEHUs] CTa-
ThU 266 neifctByronero KAC Ykpaussl He
MPEAOCTABIISIOT CYIy JA0CTATOYHOH KOMIIe-
TEHLMH JUIS TIOJTHOM 3aILKTHI [IPpaB U MHTe-
pEecoB JiMIa MO JejaM 3TOH Kareropud,
MOCKOJIBKY ~ BOCCTaHOBJICHHE  HapyIleH-
HOTO TIpaBa WM (M) MHTEpeca, yIUTHIBast
B KOMIUIEKCE Ha3BaHHBIE HOPMBI IIpOIIEC-
CyaJIbHOTO TIpaBa ¥ HOPMBI MaTe€pHAILHOTO
TpaBa, 3aKPEIICHHBIC B 3aKOHAX YKpanHbI
«O cymoycTpoiicTBe M cTaryce Cyhei» u
«O Beicmrem coBete npaBocymus» [15; 16],
TOJIHOCTBIO 3aBUCUT OT OTBETUHKOB.

Taxxe peiictByronie Hopmbl KAC
VKpauHbI 110 pACCMOTPEHHIO JIEN ITOH KaTe-
TOPUH UMEIOT PsiJ] HECOOTBETCTBHIL.

Tak, cratbs 266 KAC YkpauHsl BXOIUT
B § 1 mmaBs! 11 paspena II KAC Ykpaunst.
B srtom maparpade comepkarcsi crarbu,
OTIPEJIETIAIOIIIE PACCMOTPEHHE  OT/EIb-
HBIX Kareropuil cinoxHbIX nel. To ectb
Jena 1o OOKaJOBaHUIO aKTOB, JCHCTBHH
i Oe3MeHCTBHUS TaKWX KOJUIETHAIBHBIX
cyobexToB, kak BP Yipaunnsr, BCIT, BKKC

VYikpaunsl, KJKII, sBiastorcs clnoXHIMU
nenamu. OnHako OOJBIIMHCTBO M3 HHX,
KpOMe JIeJl O 3aKOHHOCTU pereHuii Bpic-
LIEr0 COBETa MpPABOCYAMs, MPHUHATHIX IO
pe3yisTataM  paccMOTpeHHsT Kanobd Ha
pemenust ero JIMCUMIUIMHApHBIX —MAJAT,
paccMaTrpuBaroTCsS B TOPAIKE YIIPOIICH-

HOTO TIPOM3BOJCTBA, IPEJHA3HAYEHHOTO
UL PACCMOTPEHUSI Jiell He3HAUYMTeIbHOM
CIIO)KHOCTH, 9YTO, II0 HAIleMy MHEHHIO,
SIBIISIETCS] HEJIOTTYHBIM.

Kak ormeuanoch BblllIe, YacTb YeTBEP-
tasg crartb 12 KAC VYkpaunsl ycraHas-
JIMBAET, YTO Jiea Mo cropaM 00 oOxao-
BaHMM HOPMATHBHO-IIPABOBBIX AaKTOB, 32
UCKJIIOYCHUEM CIIy4aeB, OIpeJeNIeHHBIX
stiM Koziekcom, paccMaTpuBaroTCst HCKITIO-
YUTENBHO IO MPaBUIaM OOIIEro MCKOBOTO
MPOU3BOJCTBA.

B cBoro ouepenp yacTte TpeTbs CTa-
11 266 KAC YKpanHbI IpexycMaTpuBact,
9TO B CIIy4ae OTKPBITHS IPOW3BOICTBA IO
aJIMPHHCTPAaTUBHBIM JIeflaM, OIpe/elieH-
HBIX 4YacTblO BTOPOIl HAacTOAIIEH CTarby,
1o 0OXaJOBaHUIO HOPMATHUBHO-TIPABOBBIX
aktoB BCII, BKKC Vkpaunsr, KIKII,
NPUMEHAIOTCS  [IPaBWiIa, OIpE/CICHHbIE
cratbsiMu 264 u 265 Hactosmiero Konmekca,
¢ 0COOCHHOCTSIMH, ONpEICICHHBIMU 3TOH
crarseit [13].

Crarsu 264, 265 KAC VYkpanHsl ompe-
JIETTIOT  OCOOSHHOCTH TIPOM3BOACTBA IO
neram 00 00KaToBaHMHM HOPMaTHBHO-TIpa-
BOBBIX AaKTOB OpPraHOB HCITOJHUTEILHOM
Bract, BepxoBHoli Pansl ABTOHOMHOIT
Pecriyomikn  KpbeiM, opraHoB MecTHOTO
CaMOYNpaBIIEHUS. M JIPYTHX CYOBEKTOB
BJIACTHBIX MOJHOMOYHHA. DTH aIMUHHCTpA-
THBHBIC JIeJla PeLIAtoTCcs 10 IpaBHIaM
00111ero HCKOBOTO TIPOU3BOICTRA.

CrenoBarensHO, 1O 0OIEMy TIpa-
BWIY aJMHMHHCTPATUBHBIC JeNa, B KOTO-
PBIX IIPEIMETOM OOXKAIOBAHUS SIBIISCTCS
HOPMAaTUBHO-TIPABOBOM  aKT, paccMarpu-
BAIOTCS B TOPS/IKE OOIIEro MCKOBOTO MPO-
n3Boncta. OnHaKo nena 06 ooKaIoBaHUI
HOPMAaTHUBHO-TIPABOBBIX aKTOB TaKHWX KOJI-
JIETHAJIHBIX CYOBEKTOB IMyONMYHON agMHu-
nucrpaiuu, kak BCII, BKKC Vkpaunsl,
KIKII, paccmarpuBaroTcs MO IpaBUiIam
YIPOILIEHHOTO MPOM3BOICTBA. JTO TaKKe
C Halllell TOYKM 3pEHHUs SBJISAETCA HEJOo-
TUYHBIM, TTOCKOJIBKY yKa3aHHbIE CYOBEKTHI
UrparoT OOJIBILIYIO POJIb B CHCTEME OPIaHOB
IyOJIYHON BIACTH YKPAWHBL.

Jpyrass kareropust Jien, OCOOCHHO-
CTH TIPOM3BOJCTBA KOTOPBHIX PEryJIHpY-
I0TCSl cTaTbel 267, TaKkkKe CONEPIKUTCS
B § 1 maBsl 11 pasnena I KAC Vkpaunsl,



B YacTHOCTH, II0 aJMMHUCTPATUBHBIM
UCKaM O TPUHYJUTEIBHOM OTUYXICHUH
3eMEJIBHOIO0  y4acTKa, IPYyruX OOBEKTOB
HE/IBIDKUMOTO MMYILECTBA, Pa3MEIICHHBIX
Ha HEM, 10 MOTHUBAM OOILECTBEHHOM HEOO-
XOIMMOCTH, YYaCTHHKAaMU KOTOPBIX TOXE
MOTyT OBITh KOJUIETHAIBHBIE CyOBEKTHI
MyONYHON  aIMUHUCTpPALMA — OpPTaHbI
WCTIONTHUTENBHON BIIACTH M OPTaHBl MECT-
HOTO CaMOyIIPaBJICHHs, PELIAIOTCA O Tpa-
BHJIaM OOIIEro HCKOBOTO IPOM3BO/ICTBA.

Takum 00pa3oM, 3aKOHOIATENIBHBIN
OpraH IpeycMOTpe B IOPSIKE YIIPOIIECH-
HOTO MCKOBOTO IPOHM3BOJICTBA PAaCCMOTpe-
HME aJIMUHUCTPATHBHBIX J€JI, KOTOPbIE 0
XapakTepy CIOPHBIX IPABOOTHOLICHUH,
NPEAMETY JOKa3bIBAHUS U CYOBEKTHOMY
COCTaBy YYacCTHHUKOB BCEIla OTHOCHIINCH
K KaTeTOPHY CIIOXKHBIX U BBI3BIBAIN 3HAYH-
TENBHBIN MHTEPEC CO CTOPOHBEI OOIIeCTBa.
Ha nam B3DIs1, OHM M ceidac OCTaroTCs
TaxoBBIMH. [1pr 3TOM 3aKoHOATEb caM UX
OTHEC K OT/IETBHBIM KaTeTOpPHsIM CIIOXKHBIX
nen, BmounB B § 1 miaBsl 11 pasnena 11
KAC Vkpaunel. CnenoBarenbHO, Hald4ue
STUX IOPUAMYECKHUX KOJUIM3HH OYEBHIIHO,
a TIOTPeOHOCTh B UX YCTPAHEHUH SBJIACTCS
HaCYITHOM.

IMosTomMy npemiaraeTcsi BHECTH H3Me-
Hennss B KAC VYkpanHbl 00 MCKITIOY€HUH
JIe7, OTBETYMKAMH B KOTOPBIX SIBIISTIOTCSI
OpraHbl, yCTaHOBJICHHBIE cTaTbel 266 KAC
VKpawHBI, Cpeau KOTOPBIX TaKHe KoJule-
rHaibHble CYOBEKTBI ITyONMYHOHN axMu-
Hucrpayy, kak BCII, BKKC VYkpanns
u KJIKII, u3 nepeyns Tex, KOTOpbIe paccMa-
TPHUBAIOTCS B MOPSJIKE YIPOLIEHHOIO MPO-
W3BOJICTBA.

Kpome storo, cnemyer oOpaTtuTh BHU-
MaHHE Ha TO, 4YTO PAaCCMOTPEHHE Jel,
KOTOpOE OCYLIECTBJISAETCA IO MpaBHIaM
crareit 268-289 (§ 2, masa 11, pasgen II)
KAC VYkpauHbl CyIIeCTBEHHO OTIHMYa-
€TCsl OT IPEeyCMOTPEHHBIX 3aKOHOM (GopM
aJIMPHHCTPAaTUBHOTO  CYHOIIPOM3BOICTBA.
OT0 fena, KOTOpblE pPacCMaTpPHUBAIOTCS
B CPOYHOM TIOpsizike. [laHHBIE aIMHHHCTpa-
THBHBIE JIeJ1a HE SIBJISIOTCS CTaHAAPTHBIMU.
IMpousBozcTBo y HUX cnenuduyeckoe. OHO
(B KJIACCHYECKOM ITOHUMAHHH) «HE BITUCHI-
BAaeTCsH» Kak B OOIEe MCKOBOE MPOM3BOJI-
CTBO, TaK U B YIIPOIIEHHOE IPOU3BOICTBO.

VYyacTHMKaMH TIpoliecca MHO TaKuM
Jle7IaM MOT'yT OBITh, B TOM IHCIIE, TAKHE KO-
JIETHAJIbHBIE CYOBEKTHI IyONMYHON aaMu-
Huctpauuy: LleHTpanbHas m3buparensHas
KOMHCCHS, A TaKKe M30MpaTeIbHbIE KOMHIC-
CHH HUBIIIETO YPOBHS U KOMHCCHH TI0 pede-
PEHIyMY; OpraHbl MECTHOTO CaMOyIpaBJIe-

HHS — CEJIbCKHE, IOCEIKOBbIE, TOPOJICKUE
COBEThI, palOHHBIE W OOJIACTHBIE COBETHI,
paifoHHBIE B TOPOAX COBETBI; a/IMUHUCTPA-
THBHBIC KOMHUCCHH IIPU HCIIOJHUTEIBHBIX
OpraHax MECTHBIX COBETOB U IPOYHE.

Hopmer crarei, COIEPKAILUXCS
B § 2 miaBsl 11, mpexycMarpuBaioT 0CoOeH-
HOCTH TIOpSIIKA PAcCMOTPEHMsT W paspe-
IICHHS] 3THX JIedl, @ UMEHHO OCOOCHHOCTH
YBEIIOMJICHUSI YYACTHHKOB JIENa O BPEMEHH
W MECTe paccCMOTpPEHHs, OCOOCHHOCTH
HO71a4M 3asIBIICHHI! 110 CYTH JieNa, OCOOCHHO-
CTH VICYUCIICHUS ITIPOLIECCYAIBHBIX CPOKOB,
0COOEHHOCTH MPOBO3MIAILECHUS U BPYYEHHs
CyZIeOHBIX pellICHHH, OCOOCHHOCTH aresuisi-
[IMOHHOTO U KACCALMOHHOTO O0XKaJIOBAHMS
CyZIeOHBIX PeIICHHH 1 Pyrue 0COOCHHOCTH.

310 0c000€ PACCMOTPECHHE —a/IMH-
HHCTpaTUBHBIX Jienl. [losToMy cumTaewm,
gto crareio 12 KAC Ykpaunsl (1 npyrue
CBSI3aHHBIC CTaTbH) HEOOXOOUMO JIOTONI-
HHUTH TIOJIOKCHHSIMH, KOTOpbIC OBl Tpef-
yCMaTpHBaJH ellie ofHy (HopMy TPOH3BOI-
ctBa — ocoOyto. CrenoBarenbHO, HOPMBI
KAC VYkpaunsl, perymupyromue BOIpOChl
(hopM aZIMUHUCTPATHUBHOTO CYONPOM3BO/I-
CTBa, TPeOYIOT U3MEHEHNUH, LIeIbI0 KOTOPBIX
JOIDKHO OBITh BBeJECHHE «0CO00H (HhopMbI
AIMUHHCTPATHBHOTO CYAOIPOU3BOICTBA.

Kak merxko ormeuaer A. JlykbsiHOBa,
nporeccyaibHas GpopMa — 3TO COBOKYII-
HOCTb npaBwIl. Ho He Kakux-Ji0o nmpasi, a
npaBu riporeaypsl. [Iponenypa npencras-
JsieT coOOHM  IMOCIIeIOBATENILHOCTD  OIpe-
JICTICHHBIX JICUCTBUIA, B JIAHHOM AacCIIeKTe
OHa MMECT HOPMAaTHBHYIO MOJIE/Ib CBOETO
Pa3BUTUSL M HAlpaBlieHa Ha JOCTHKEHUE
OIpesieNIeHHbIX Lenei (ueneil mpoueccy-
anpHOrO mpara). IIpormeccyanbHas (opma
NpHU3BaHa FapaHTHPOBATh TOYHOE IOCTIDKE-
HHME LIeJU TTPOLIECCYaIbHOM IEATENBHOCTH —
BBISICHCHHE OOBCKTHBHOMN MCTHHBI 110 JIEITY
[2, c. 100-101].

BbiBoabl. YuHTBIBas  HM3JI0KEHHOE,
MOXEM TOBOPHTh, YTO YAA4HOE OIpeie-
JeHue (hOpMBI CYIOMPOU3BOJICTBA B KaX-
JIOW Kareropuu CyneOHbBIX e SIBISICTCS
B&XHBIM YCIIOBUEM, 4YTO TapaHTHPYeT
JOCTIDKEHHE 1IN NpaBocyaus. B ciydae
aJIMUHHCTPAaTHBHOIO  CyJIONPOU3BOJICTBA,
TO 3TO CIIPaBEUIMBOE, OECIPUCTPAcTHOE
U CBOEBPEMEHHOE PELICHHE CYJIOM CIIOPOB
B cepe MyOIUIHO-TIPABOBBIX OTHOIICHUIA
¢ 1esbto 3QGEeKTUBHOM 3alUTHI 1IPaB, CBO-
601 1 MHTEpECcOB (DU3MYECKHX JIMII, MpaB
U MHTEPECOB IOPHANYECKHX JIHI[ OT Hapy-
IIEHNI CO CTOPOHBI CyOBEKTOB BIIACTHBIX
MOJITHOMOYHH, B TOM 4YHCJIE U KOJUICTH-
AIBHBIX CYyOBEKTOB IyOIMYHON aJMUHH-
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crpauun. Cuctemubiii ananu3 Hopm KAC
YKpauHbl, KOTOpbIE ONpEAEsoT (GOpMBI
aIMUHHCTPATHBHOIO  CYJONPOU3BOJICTBA,
yKa3bIBaeT Ha TO, YTO OHH TPEOyIOT OCHO-
BaTENLHOIO COBEPIICHCTBOBaHMsL. [1oaTOMy
TIpeyIaraeTcsi PacCMOTPETh BOIPOC O BHE-
CCHHM M3MCHEHUH B OTCYECTBEHHOE 3aKO-
HOZIaTeIbCTBO, KOTOpble OBl yCTpaHsUIH
KOJUTM3MU O TOM, YTOOBI JIeNia, paccMOTpe-
HUE KOTOPBIX IIPEIyCMOTPEHO CTaThsIMU
§ 1 maser 11 pasngena II «Paccmorpenne
OTZEJIBHBIX KaTeropuii croxHbIx e KAC
VKpauHbl, OCYyIIECTBIUIOCH II0 TIPaBH-
JaM yNpOIIEHHOTO HPOU3BOACTBA. Taroke
cyuTaeM HeoOXomMMbIM JononHuTh KAC
VKpauHbl OJOXKEHUSMH, KOTOpbIE OBl
MpeayCMaTPHUBAIIH ellie OHY (HOpMYy aaMHU-
HHUCTPATUBHOTO CyHOIPOU3BOICTBA — OCO-
Oyi0 — IO fenaM, pacCMOTPEHHE KOTOPBIX
B HACTOSIIIEC BPeMsl OCYIIECTBISIETCS IIO
npaBunaM crareit § 2 mmassl 11 paspena 11
«PaccmoTpeHre  OTHENBHBIX — KaTeropuid
CPOYHBIX aJIMHUHHCTpaTUBHBIX ne» KAC
YKpauHsbl.
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OCOBEHHOCTHU KIACCUDPUKALINN
BN OB NCITOJb30OBAHUA 3EMEJIbBHBIX
YYACTKOB 1O BOAHBIMU OBBbEKTAMH
JJIS1 PBIBOPA3ZBEJIEHUA

Anton UEITAK,
coucKkarelsb KaeApbl 3eMEJIBHOTO U arpapHOro Ipasa
HanumoHanbsHOro IOpUAMYECKOTO YHUBEpCUTETa nMeHH SIpocnaBa Myaporo

AHHOTALIMUA
B crarbe uccnenyercst CymHOCTb U OCYIIECTBIAETCS KIacCU(UKAIMsA BUAOB HC-

TIOJIb30BaHUS 3MEIIbHBIX YYaCTKOB MO/l BOAHBIMU O0BEKTaMH JUISl HYX] ppiOopa3Bee-
HHA. AHJIU3UPYETCs NPaBOBas PErIaMEHTAIUs JeATeIbHOCTH CYyObEKTOB BbINACHOM,
IPYIOBOH M MHIyCTPHAIbHOI akBaKyabTypsl. OO0CHOBBIBAETCS, YTO OCHOBOW KIIacCHU-
(buKalMu BUIOB KCIIOJIb30BAHUS 3€MENBHBIX YYACTKOB IOJ BOAHBIMH OOBEKTAMHU JUIS
pbIOOpa3BeIeHNsT MOTYT BBICTYIIATh TAKUE KPUTEPUH, KAK 11€JIb, HAPABICHUS M BHbI
JIeATeIbHOCTH CyObEKTOB aKBAKYJbTYpPbI, COLIMATbHOE 3HAYEHHE ITPOBOJUMOIL eATeNb-
HOCTH, BUJIbI BOJHBIX OOBEKTOB, PacCpoOCTpaHEHHE CyOBEKTHBHOTO IpaBa Ha NPHPOJI-
HBIE PECYPCHI M TOMY 110JJ00HOE.

KiroueBble cii0Ba: 3eMenbHBIN y4acTOK, aKBAaKyJIbTypa, BbIIIACHAs aKBaKyIIbTYpa,
MpyAoBas aKBaKyJlbTypa, MHIYCTpUalIbHAas aKBaKyJIbTypa, 3eMeNIbHBIE NPABOOTHOIIIE-
HH, BOJHBIN 00BEKT, ppiOOpa3BeaeHHE.

PECULIARITIES OF CLASSIFICATION OF TYPES OF USE
OF LAND PLOTS UNDER WATER OBJECTS FOR FISHERING

Anton CHEPAK,
Applicant at the Department of Land and Agrarian Law
of Yaroslav Mudryi National Law University

SUMMARY
The article explores the essence and classifies the use of land under water objects for
the needs of fish farming. The legal regulation of the activity of the subjects of grazing,
pond and industrial aquaculture is analyzed. It is substantiated that such criteria as the
purpose, directions and types of activity of aquaculture entities, the social significance
of'the activities carried out, the types of water bodies, the dissemination of the subjective
right to natural resources and the like can serve as the basis for classifying the uses of

land plots under water objects for fish farming.
Key words: land, aquaculture, grazing aquaculture, pond aquaculture, industrial
aquaculture, land legal relations, water body, fish farming.

[ocranoBka mpodaembl. C TpuHS-
THeM 3akoHa YkpauHbel «O0 aKBakyib-
Type» B ceHrsiOpe 2012 roma B Hayke
3eMEJIFHOTO WM arpapHOro IpaBa Hadail
MOSIBIATECSL ~ HAaydHble  pa3paboTKw,
MTOCBSAIIEHHBIE ONPEIEIECHUIO TIPABOBOTO
MOJIOKEHNSI CYOBEKTOB aKBaKyJIBTYPEHI,
MPaBOBBIM OCHOBAaHHSM HCIIOJIb30BAHUS
UMH TPHUPOIHBIX PECypCOB IIPH OCY-
LIECTBJICHUN XO3SHCTBEHHOW AEATENIBHO-
CTH, YCTAQHOBJICHHIO INPABOBOTO PeXHUMa
HCKYCCTBEHHBIX M €CTECTBEHHBIX BOJIO-
€MOB, HMCHOJIB3YEMBIX JUIS OCYILECTBIIC-
HUS aKBaKyJIBTypBl 1 HEKOTOPbIE ApYyTHE.
OpHako 70 CHUX IOp B IOPHIUYECKOI
JUTEpaType OTCYTCTBYIOT CIELHaJIbHBIE

KOMIUTIEKCHBIC HAy4YHbBIC HCCICIOBAHHS
MPaBOBOTO PETYIUPOBAHUS HCIIONB30BA-
HHS 3eMEJIbHBIX YYaCTKOB IO BOAHBIMH
0o0beKTaMHu JAJIs1 PpIOOpa3BEICHHSI.
AKTYaJIbHOCTb TeMbI MCCJIET0BA-
Husi. Ha coBpeMEHHOM dTare pa3BUTHS
3eMeJIbHBIX OOLIECTBEHHBIX OTHOIICHUM
NpOCIIeKUBACTCS 4ETKas  HalpaBiIeH-
HOCTh Ha O0Opa3oBaHWE HOBHIX (OpM
B3aHMOJICHCTBHS CYOBEKTOB XO35HCTBO-
BaHMUS, MMOWUCK HOBBIX MOJEJCH BEICHHS
NpeINPUHIMATENIbCTBA W HOBBIX (popm
XO3SICTBOBaHUS B CEIIbCKOM XO3SHCTBE,
BCe OOJIBLIYIO 3HAYUMOCTh B YCIIOBHSX
PBIHOYHOH  JKOHOMHKH  IPHOOPETArOT
OTHOIICHUs YacTHOU cteppl. IIpu Takux



00CTOSTENBCTBAX  HEOOXOAMMa
6OTKa HOBBIX CPEJICTB IPABOBOTO BO3/ICH-
CTBHUS Ha MOBEJICHUE CYOBEKTOB JAHHBIX
OTHOILEHUH U TTOUCK HOBLIX MEXAHU3MOB

paspa-

UX PeryaupOBaHHUS.

Cocrosinue ucciaenopanus. Crout
3aMETHUTB, YTO 3aKOHOJATEIBCTBO B cepe
HCIIONIE30BAHMSI 36METBHBIX yJaCTKOB IO
BOJHBIMH OOBEKTaMH IJIsi peIOOpa3Besie-
HUSI HAXOIUTCS Ha dTarle CBOETO CTaHOB-
neHns. JlanpHelinee COBEpIIEHCTBOBAHNE
MPaBOBOH perflaMeHTaluu OOIIEeCTBEH-
HBIX OTHOUICHUWI B yKa3aHHOHU cdepe, a
TakXKe BBISBJICHUE MPOOEIOB JEHCTBYIO-
IIEr0 3aKOHOAATENCTBA BO3MOXKHO IIPH
OCYILECTBICHUU KJIacCU(PUKAIMKA pa3-
JIUYHBIX MTPABOBBIX (HOPM HCIONB30BAHUS
3eMEJIbHBIX YYaCTKOB I0J] BOAHBIMU 00b-
€KTaMH JJIsI ppI00pa3BeICHNS.

OO01mue mpaBoBbIE OCHOBHI UCTIONB30-
BaHMS YKa3aHHBIX MPHUPOTHBIX O0OBEKTOB
B pa3HOE€ BpeMs CTaHOBWIINCH OOBEKTOM
HCCIIeIOBAaHUH TaKMX YYEHBIX B 00IaCTH
JKOJIOTUYECKOTO W 3EMENIbHOTO IIpaBa,
kak: A.I. BooOkoBa, O.A. OsuapeHKo,
A.IL T'erbman, B.W. Topnees, 1.U. Kapa-
kam, T.A. Koanenko, M.B. KpacHosa,
[I.d.  Kymuamu, A.H. MupomHu-
yenko, B.B. Hocuk, M.K. Uepkammuna,
10.C. lllemmrygyenko, M.B. lllynsra u ap.
Bnpouem 10 cux mop B IOpUAMYECKOH
HayKe HE MPOBOIMIOCH CIEIHAIHLHOTO
HCCIIEIOBAaHHUS KJIAaCCU(UKAIUN BHUJIOB
HCTIONIb30BaHMSI 3¢MEIbHBIX yJaCTKOB IO
BOJHBIMHA OOBEKTAMH ISl IIeJied pBIoo-
pa3BeneHusl.

Leanb cTaTbH — YCTaHOBUTH KpHUTE-
pPUM M Ha UX OCHOBAaHUM OCYIIECTBHUTH
KJIAaCCU(HUKALUIO BUAOB HCIOJIB30BAHUS
3eMENIbHBIX YYaCTKOB MO/ BOIHBIMU 00b-
eKTaMH, a TakXKe BBUICHUTH 3HAYCHUE
COOTBETCTBYIOIICH KIACCUPHUKALIUKN ISt
JAIBHEHIIEr0 pPa3BUTHS OOIIECTBEHHBIX
OTHOWICHHH B cdepe OCyLIeCTBICHHS
AKBaKYJIBTyPHI.

N3n0:xenne 0oCHOBHOIO MaTepuaJa.
B kaccuueckoii Teopuu mnpasa 1oz Kiac-
cudukanyeld 0oOBIYHO MOHUMAIOT pac-
Mpe/ieIeHUe HCCIIETyEeMBIX OOBEKTOB HIIH
SIBJICHUI 1O BHJaM Ha OCHOBE OIIpeie-
NEHHBIX KpuTepueB (OOLIMX MPU3HAKOB).
Knaccuduxaiusi mo3BoJsieT, BO-TIEPBBIX,
OMpPEeNUTh MECTO KaXIOro BUAa 00b-
€KTOB B IIPABOBOI CHCTEME; BO-BTOPHIX,
YCTaHOBUTH T'PAHHUIIBI HCCIIELyEMOTo 00b-
€KTa WU SIBJICHUS B CHICTEME OOIIeCTBEH-
HBIX OTHOIICHUIl; B-TPETbUX, BBIICHUTH
POJb KaXIOTO BUAA OOBEKTOB (SIBICHII)
B TIPAaBOBOM PETYIIMPOBAHUH OOIECTBEH-

HBIX OTHOIICHWH; B-4eTBEPTBIX, YCO-
BEpILEHCTBOBATh IIPABOTBOPYECKYIO U
NPaBONPUMEHUTENIBHYIO  AEATENbHOCTD
COOTBETCTBYIOIHX rOCY/apCTBEHHBIX
oprasos [1, c. 166]. Kpome Toro, knaccu-
¢dukanys 1a€T BO3MOKHOCTBH IIPU OMpe-
JIeNICHAN e KPUTEPHEB BBISBUTH HOBBIE
4epThl, KadeCTBEHHBIE CBOMCTBA Npen-
MeTa Wiy siBiieHus [ 1, ¢. 166].

W30panne kputepusi SBISETCS KO-
YEeBBIM JIJISI TIOCTPOCHUS JIIO00H CHCTEMBI
knaccuukanuu. [IpaBuIbHBI  BBIOOD
KpUTEpUEB  KIacCUGUKALMK  HMeEeT
OonblIoe 3HA4YE€HHWE JUI OCYILECTBIIE-
HHUSA pa3leieHHus IPaBOBBIX SBJICHHH,
UX HAay4HOTO OIIPE/ENICHUS, BHECEHHs
PEKOMEH/IAaTeNbHBIX ~ MPEIUIOKEHUH 110
COBEPIICHCTBOBAHMIO  CYLIECTBYIOMINX
MEXaHN3MOB IPaBOBOTO PETYIHNPOBAHUS,
a Takke pa3pabOTKu MPHHIIUITHATIBHO
HOBBIX MOJIOKCHHUI, KOTOpHIE IIOKa HE
HaIUTH CBOETO OTPaKEHHsS B 3aKOHOJA-
TeIbCTBE [2, ¢. 36].

Ha ocHoBe oOmereopernyeckoit
TPAaKTOBKM U HCCIICOBaHUS 3HAYCHUS
KIaccu(UKAlMK  NPaBOBBIX  OOBEKTOB
U siBIeHUN Oasupyercs KiaccH(UKaIus
BUJIOB HCIIOJIb30BaHMS 36MEJIbHbIX y4acT-
KOB TIO]] BOJHBIMU 00BEKTaMHU ISl PHIOO-
pa3BezieHus. B 3aBUCMMOCTH OT BBIOpaH-
HOTO0 KpHUTEpHs KIAcCH(DUKALUHU MOXKHO
BBISIBUTH XapaKTE€PHBIE YE€PTHI, IPUCYTIIHE
Ka)KJIOMY W3 BHJIOB TaKOW JESITENLHOCTH.
E€ cymHOCTBIO BEICTYNIAET AEATENBHOCTD
CHEIUABHBIX CYOBEKTOB — CEIIbCKOXO-
3SIUCTBEHHBIX ~ TOBAPONPOHU3BOAUTENEH,
HalpaBJieHHas Ha I[eJIeBOE HCIIOIb30-
BaHUE KOMIUIEKCHOTO HPHPOIHOTO 00b-
€KTa C LEJbI0 MPOU3BOJCTBA CEIbCKOXO-
3SIMCTBEHHOW MPOMYKIUU PHIOOBOJICTBA.
TlosTOMY OCHOBHBIM OOBEKTOM KIIaCCH-
(¢uKaMu JOJDKHA BBICTYNAaTh HMEHHO
JeATEIIBHOCTh XO3SIMCTBYIOIINX CYyObeK-
TOB B 3TOU cdepe.

Tak, B 3aBHCUMOCTH OT LeJNH,
COINIACHO KOTOPO# CYyOBEKTHI XO3SHCTBO-
BaHHUS BHEIPSIOT CBOIO JIEATEILHOCTD,
1e71ec000pa3HoO  BBIACIUT  CIICIYIOIIHE
BUJIBl MCIIOJIb30BAHHS 3E€MEJIbHBIX y4acT-
KOB M PAacIOJIOXEHHBIX Ha HUX PbIOOXO-
3sTHCTBEHHBIX BOJHBIX OOBEKTOB C LIEJIBIO:
a) MPOU3BOJCTBA TOBAPHON MPOAYKIUH
aKBaKyJIbTyphl M €€ majbHeWIe pea-
nu3anuu; 0) MCKYCCTBEHHOTO pasBejie-
HUSL (BOCTIPOM3BEACHMUS), BBIPALIMBAHIS
BOJHBIX OHOPECypCcOB; B) TpenoCTaBIle-
HUSI pEKPEalMOHHBIX YCIIYT VIS 037J0POB-
JICHUsI, OTJBIXA, SKOJIOTHYECKOTO BOCIIH-
TaHHs HACEJICHUs.
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IIpn 3TOM NpPOU3BOACTBO TOBAPHOM
MIPOAYKIIMN AKBAaKyJIbTypbl HMEET BCE
MIPU3HAKK PEIIPUHUMATEIILCKON  1es-
TENILHOCTH, a MCKYCCTBEHHOE pa3Bejie-
HUE W BBIpAl[MBaHUE, a TAaKXKe MpeJo-
CTaBJICHUE PEKPEAlMOHHBIX YCIYT IpH
HCTIOJIb30BAHUH TAKUX OOBEKTOB MOXKET
OCYIIECTBISITECS 0€3 IEenu MOTydeHHs
TIpHUOBLTH.

OOmue NPUHIMIBI IPaBOBOTO PEry-
JMPOBAHMS OTHOLIEHUH B chepe HCIoib-
30BaHUS 3E€MEIbHBIX YYacTKOB  IIOA
BOJHBIMH OOBEKTAMHU JUI HYXJ aKBa-
KyJIBTYpbl ~ OIIPENEISIOTCS  3eMEeNbHBIM
kozekcoM Ykpaunsl [3], BonHeiM konek-
coM Ykpaunbl [4], 3akoHamMu YKpauHbI
«IIpo akBakynsTypy» [5], «O pbiOHOM
XO3SIMCTBE, MPOMBILIIICHHOM pPBIOOJIOB-
CTBE M OXpaHe BOIHBIX OHOPECYpCOB»
[6] u T. n. PazHOOOpa3ue HampaplIeHHHA
W BHUIOB JEITEIFHOCTH CyOBEKTOB aKBa-
KYJBTYpPBI, KaK CIEeIyeT W3 COIEepKaHHUs
HOPM YKa3aHHBIX TPABOBBIX aKTOB, IpeJl-
YCMaTpuBaeT BbIIEICHUE CIEAYIOLIMX
e€ BupoB: 1) BeImacHas, 2) mpynoBasd,
3) uHIYCTpHANBHAS.

Jlns ocymiecTBieHus MPyI0BOM aKkBa-
KyJIBTYpbl HCIIOJNB3YIOTCS  PHIOOXO3SH-
CTBEHHBIC TEXHOJIOTHYECKUE BOIOEMBI,
pycioBble, Oano4Hble M 0faMOOBaHHbBIC
PBHIOOBOYECKHE CTaBKH, HCKYCCTBEHHO
OTZAENEHHBIE OT MAaTEepPUHCKHUX BOIHBIX
00beKTOB (WX uUacTei), OOBOJXHEHHEIC
TOp(QsIHBIE Kapbepel B YCIOBHUSX PHIOO-
BOTYECKHUX XO3SHCTB (PBHIOONMTOMHHUKH,
HEpPECTOBO-BBIPOCTHBIC, TOBAPHBIE, IOJ-
HOcUCTeMHble  Xo3siicTa). [Ipynosas
U MHIYCTpPHUAJIbHAS aKBaKyJIbTypa MHpel-
yCMaTpuBaeT BBIPAIMBAHHE OOBEKTOB
AKBaKyJIBTYpbl B HCKYCCTBEHHO CO3/1aH-
HBIX, MTOJIHOCTBIO MJIM YaCTUYHO KOHTPO-
JUPYEMBIX YCIOBUSIX C HCIOIb30BaHHEM
MOJYUHTEHCUBHOU W MHTEHCUBHOU (hopm
aKkBaKymsTypsl. [lms  ocymiecTBieHHS
BBIITAaCHOHN aKBaKyJIBTYPhI HCIIOJIB3YIOTCS
PBIOOXO3SIICTBEHHBIE BOAHBIE OOBEKTHI
(mx wacth), pHIOOXO3SIICTBEHHBIE TEX-
HOJIOTHYECKUE BOJOEMBI HPH 3TOM He
HCTIONB3YIOTCA.  BbInmacHas — akBakyllb-
Typa OCYLIECTBISIETCS 110 3KCTEHCHBHOM
dopMe mpU OTCYTCTBMM HEraTHBHOIO
BO3JCUCTBUSL HAa OKPYKAIOUIYIO Cpemy.
Jns ocymiecTBieHus WHAYCTPUATBHOMN
AKBaKyJIBTYpbl, B TOM YHCJIC MapUKYJb-
TYpPbl, HCIIOJNB3YIOTCA PHIOOBOAYECKHUE
OaccelHbI, pIOOBOMYECKUE CaJbl, aKBa-
PHYMBI, a TaK)Ke 9aCTH BOIHBIX OOBEKTOB
C TIPUMEHEHHEM CHEeIHAIBHBIX TEeXHOJO-
THYECKUX YCTPOWMCTB — IUIABYYHX CafoB,
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KOJUIEKTOPOB Ul MOJUIIOCKOB, YCTaHO-
BOK 3aMKHYTOT'O BOJOCHAOXKEHHS M TOMY
nofo6uoe. Takum 00pa3om, ocyIiecTBIe-
HUE MPYIOBOH U BBIMACHOW aKBAKYIBTYPbI
HEBO3MOXHO 0€3 HCIIOJIb30BAHHS 3EMellb-
HOTO y4acTKa IOJ PhIO0XO3SHCTBEHHBIM
BOJIHBIM 00BEKTOM. B cBOIO 04epens ocy-
IIECTBIEHNE MHIYCTPHAIBHOI aKBaKyIlb-
TYpHl HE TpexycMaTpruBaeT opOpMICHHUS
mpaBa Ha WCIIOJIb30BAaHUE 3EMEIFHOTO
yuacTka. Takoi BHI JESTEIBHOCTH BHeE-
JPSIETCSI TOJBKO C MCIIOJIb30BaHUEM aKBa-
TOPHUHU BOJAHOTO OOBEKTA.

Jpyrum kputepueM kiaccudukanuu
SBIAETCA COLMAJIbHOE 3HAYCHUE Ipo-
BOJMMON JeATEeIbHOCTH. Tak, nesTeib-
HOCTh (PU3MYECKUX U YaCTHBIX IOPH-
JUYECKUX JIMI N0 pPbIOOpa3BEJCHHIO
OCYILIECTBISIETCS C IENBI0 YIOBIETBOpE-
HUSI MTHTEPECOB ITHX CyOBEKTOB. A rocy-
JApCTBEHHBIE W KOMMYHAJIBHBIE PHIOOXO-
3SICTBEHHBIC TIPEIIPUATHS, YIPEKICHUS
1 OpraHU3alNH OCYIIECTBISIOT aKBaKYIThb-
Typy C LIENbI0 YIOBIETBOPEHHUs oOOle-
CTBEHHBIX OTPEOHOCTEH.

Ilo sTOoMy moBooy B HOpUAMYECKOH
JIMTepaType OTMEYaeTcs, 4YTO HAesATeb-
HOCTb IOPUAMYECKUX JIUL ITyOJIUYHOrO
mpaBa uMeeT o01iee, 00IIeCTBeHHOE 3HA-
YeHue, 1 IMEHHO OHM HY>KAAIOTCSI B yCTa-
HOBKE CITEIIHATBHOTO IIPABOBOTO PEXMUMA
1 TIOAEPKKH CO CTOPOHBI TOCYIapcTBa.
CymiecTBOBaHHE TakKHX CyOBEKTOB 00y-
CJIOBIICHO W BBI3BAHO MOTPEOHOCTIMHU
obmecTra [7].

ITockonbKy A€ATeNBHOCTh 110 PBIOO-
pa3Be/IeHHIO OCYILIECTBIAETCS P yCIIo-
BUU MCIIOJB30BaHHUA pPbIOOXO3siCTBEH-
HOTO BOJHOIO OOBEKTa, 3TO BBI3BIBACT
He00XOMMOCTh MPOBEACHUS Ki1accuu-
Kal B 3aBUCUMOCTH OT BHJa BOJHOTO
o0bekTa. YKa3aHHBIH KPUTEPUH KJIaCCH-
(buKanuu npeaycMaTpHBaeT BbIJCIICHHE
CIenyIomuX €€ BHJOB: a) HCIIOIb30Ba-
HHE 3eMEeJbHBIX YIaCTKOB IO BOTHBIMHU
oOBeKTaMuI 001IeTrocy1apcTBEHHOTO
3Ha4eHHs; 0) HCIIOIB30BaHHUE 3EMEIb-
HBIX Y4YacCTKOB MOJA pPbIOOX03siicTBEH-
HBIMH BOAHBIMH OOBEKTAaMH MECTHOTIO
3HAYCHHUS.

B kayecTBe OTHENBHOIO KpPHTEPHS
KJacCU(pHUKALUK JACATETBHOCTH 0 PHIOO-
pa3BeACHHIO 11e1eco00pa3sHo MPUBECTH
pactpocTpaHeHue CyOBEeKTUBHOIO IpaBa
Ha TIPHUPOIHBIE pPecypchl (3eMeNbHBIE
YY9aCTKH IIOA BOJHBIM IPOCTPAHCTBOM
U BoJHBIE 00BeKThI). Tak, B 3akoHe Ykpa-
uHbl «O0 aKBaKyJIbType» IPeyCMOTPEHO,
YT0 CyOBEKTHl aKBaKyJIBTYpPHl MOTYT

HCTIONIb30BaTh [UIsl BHEAPEHUs CBOEH nes-
TENBHOCTH 3E€MEIbHBIE YYaCTKH BOAHOTO
¢oHma, pHIOOXO3SIMCTBEHHBIE BOIHBIC
00BEeKTHI WM UX 4acTH. OIHAKO BO3MOXK-
HOCTh O(GOPMIICHHS TIpaBa Ha 3eMellb-
HBIM y4YacTOK IIOX BOIHBIM OOBEKTOM
UL pBIOOpa3sBelCHUs 3aKOHONATENHHO
OTpaHUYUBAETCS CIIy4asMH, KOTaa B co0-
CTBEHHOCTb WJIM Ha YCIOBHAX AapeHbI
CyObeKTy IperoCTaBiIsAeTCs ILEeIOCTHBIN
3alepThlii pHIOOXO3ANHCTBEHHBIH BOJOEM
(ecTecTBEHHBIH MJIM HCKYCCTBEHHO CO3-
JtaHHbIH). UTO KacaeTcst BOZOTOKOB, BOJIO-
€MOB 0O0IIErocyJapcTBEHHOIO 3HAYCHUS,
aKBaTOpUM BHYTPEHHMX MOPCKHX BO[,
TEPPUTOPHATBHOTO MOpSI, UCKIIOUUTENb-
HOW (MOPCKOH) SKOHOMHUYECKOH 30HBI
VKpauHbl, TO HUX MHCIOIb30BaHHE MNIA
Henel akBaKy/lbTypbl BO3MOXHO JIMIIb
P YCIIOBUH O(OPMIIEHUS IIPaBa MOJIb30-
BaHUS UX YaCTH.

B ciyuae xe odopmieHus npasa Ha

qacTb pBI6OXOS$[I71CTBCHHOFO BOJHOI'O
00BEeKTa €ro rpaHUuLbl  ONPCACIIAIOTCA
KoopArWHaTaMu OTBEIEHHOMN aKBaTo-

pHH, a OTBOJ 3€MENBHOTO ydacTKa IO
BOZIHBIM IIPOCTPAHCTBOM M YCTaHOBJICHHUE
€ro rpaHMI] B HaType (Ha MECTHOCTH) He
ocymiecTBisitorca. [Ipu aToM cyObekram
AKBaKyJIbTYpbl JUIlsl 00CeCHEYEHHsT XO35H-
CTBEHHOMW [IEATENLHOCTH O PhIOOpa3Be-
nennto cT. 14 3akona «O0 aKBaKyIsType»
rapaHTUPYeT MPABO MOJIb30BAHUS 3EMElTb-
HBIMH y4YaCTKaMH CYIIH, IPUJICTAIOLIINMH
K TaKUM BOJHBIM OOBEKTaM.

Vcrionb30BaHHEe KOMIUICKCHBIX IPH-
POIHBIX OOBEKTOB ISl PbIOOpa3BENCHUS
MOXXHO KJIaCCH(HUIPOBATH TAKXKE B 3aBHU-
CHMOCTH OT IIPaBOBOTO THUTYJa, HA OCHO-
BaHUHM KOTOPOTO HCIIONB3YETCSl 3eMellb-
HBIIl y4acToK, Be/b MpaBa U 003aHHOCTH
COOCTBEHHUKOB 3€MENBHBIX  y4YaCTKOB
CYIIECTBEHHO OTJIMYAIOTCA OT IpaB 1 00s1-
3aHHOCTEH MOCTOSHHBIX 3€MJICTIONB30Ba-
Tenel u apesnaropos 3emuu. Ilo Ha3BaH-
HBIM KPUTEPHSIM CIICIYET BbIJCIATh TAKUEC
BUJIbI HCIIOJIB30BAHUS PHIOOXO35HCTBEH-
HBIX BOJHBIX OOBEKTOB U 3EMEJbHBIX
Y4YacTKOB IIOJl HUIMH: a) HCIIOJb30BaHHUE,
oCylLIeCTBIsIEMOe Ha THUTYJe IpaBa co0-
CTBEHHOCTH; 0) HCIIOJIb30BaHKE, KOTOPOE
OCYILIECTBISIETCS HA IPaBe MOCTOSHHOTO
3eMJICTIONb30BaHMS; B) UCIIONB30BAHUE HA
YCIIOBHSX apeH/IbI.

CornacHo cT. 59 3eMenbHOro KoJeKca
VKpauHbl BO3MOXHOCTb BO3HHKHOBCHHS
npaBa COOCTBEHHOCTH Ha YKa3aHHbIC [TPH-
POIHBIC OOBEKTHI MPEIYCMOTPEHA TOJIBKO
U TPaXKIaH M YAaCTHBIX FOPUANYECKHX

iy Ykpaussl. OObEKTaMH TaKoro Ipasa
MOT'YT BBICTYIIaTh 3aMKHYTbIE €CTECTBEH-

Hble BOJNOEMBI OOIIEH IUIomagb0 110
3 TeKTapoB M 3€MENbHbIC YYacCTKU IO
HHMH, a TAK)K€ UCKYCCTBEHHO CO3JJaHHbIE
PBIOOXO3SHCTBEHHBIE BOMHBIE OOBEKTHI
B Mperneiiax 3eMeNbHBIX YYacTKOB, MpH-
Ha/UIeXANINX 3THM CyOBEKTaM Ha IpaBe
COOCTBEHHOCTH.

Ha mpaBe mocCTOSHHOTO 3€MIIENONb-
30BaHUS 3eMeNbHBIE YIaCTKH C PacIoio-
KEHHBIMH Ha HUX PbIOOXO3sIHCTBEHHBIMU
BOZHBIMH OOBEKTAMH MOTYT NPENOCTaB-
JSTBCS TOCYNAapCTBEHHBIM U KOMMYHaJIb-
HBIM  pBIOOXO3AHCTBEHHBIM  INPEAPH-
ATHAM, YYPEXKICHHAM U OPraHH3aLHsM.
ITpaBo HCHONB30BAHUS 3EMEJIBHBIX y4acT-
KOB I10/] pbI00X0351HICTBEHHBIMH BOJAHBIMH
00BEKTaMHU Ha YCIIOBHAX apeHIbI Pe/yC-
MOTPEHO JUISl BCEX KaTerophii CyOBEeKTOB,
BHEIPSIONINX JESITEIEHOCTH 110 phIdopas-
BE/ICHHIO.

C yuéroM OCHOBaHHII BO3HHKHOBE-
HHMSA TIpaBa COOCTBEHHOCTH Ha 3eMellb-
HBIIl Y4acTOK IO0A PbIOOXO3SHCTBEHHBIM
BOZIHBIM OOBEKTOM CTOMT BBIACNATDH Clie-
NyIOILIME ero BUIBL: a) MpaBO COOCTBEH-
HOCTH, BO3HHKAlOLCE NpH Iepenade
BOZI0EMa M 3€MEJIBHOIO yYacTKa MO HUM
13 TOCYJapCTBCHHON MJIM KOMMYHAJIbHOMN
COOCTBEHHOCTH B 4YacTHyI0; 0) mpaBo
COOCTBEHHOCTH, BO3HHUKAIOIIEE B CIy-
yae CO3/aHMs HOBOTO BOJHOTO OOBEKTa
Ha COOCTBEHHOM 3€MEIIFHOM YYacTKe;
B) B CiTydae IpHOOPETEHHS BOIHOTO 00B-
€KTa, KOTOPbIH YK€ HaXOAUTCSA B 4acT-
HOU COOCTBEHHOCTH; T') IIPaBoO COOCTBEH-
HOCTH, BO3HHKAIOIEE IpU IOIYyYESHUH
HACJIe/ICTBA.

CTOUT 3aMETUTh, YTO IOPUAUYECKUU
(haxT, Ha OCHOBaHMH KOTOPOTO YKa3aHHbIE
HOPUPOHBIE OOBEKTHl MPHOOPETaIoTCs
B COOCTBEHHOCTb, HMKOMM 00pa3oM He
BIMACT HA PEXUM HUX JalbHEHUINEH JKC-
ryatanui. TpeOoBaHMs 1O parMoHab-
HOMY HCIOJIb30BaHUIO M OXpaHe 3THX
MIPAPOIHBIX OOBEKTOB OIPEIEIICHBI 3aK0-
HOJIaTeJIbCTBOM HE3aBUCHMO OT OCHOBa-
HHS BO3HMKHOBEHUs IIpaBa COOCTBEHHO-
CTH WM IIPaBOBOTO cTaryca CyObeKTa,
KOTOPBIi pruoOpén Takoe mpaso. Kpome
TOTO, Ba)XKHBIM 3aKOHOAATENBHBIM YCIIO-
BHEM O(OPMIICHHSI ITPpaBa COOCTBEHHOCTH
Ha 3€MEJIbHBIH Y4YacTOK U3 phIOOX03sii-
CTBEHHBIX BOZOEMOB SBISIETCSI PacIoio-
JKeHHE TaKUX BOJIOEMOB Ha TEPPUTOPUH
OJTHOTO 3€MEJILHOTO YJacTKa.

BeiBoabl. Ha ocHOBaHMM IpoBenéH-
HOTO HCCIICZIOBAHUSI MOXKHO YTBEp)KIaTh,



YTO OCHOBOH KiIacCU(MKALUK BHUJIOB
UCIIONB30BAaHUS 3€MENBHbIX YYaCTKOB 1071
BOJHBIMUA OOBEKTaMH IJisi phIOOpa3Besie-
HHMS MOTYT BBICTYIATh CJICAYIOIINE KpPH-
Tepuu: 1) 1enb, COrIacHO KOTOPO cyOb-
eKThl XO3SCTBOBaHHS BHEIPSIOT CBOIO
JIeATENILHOCTD; 2) HAlpaBlICHUS W BUIBI
NIeITeIbHOCTH CYObEKTOB aKBaKYJbTYPBI;
3) coumanpHOE 3HAYCHHE IPOBOIMMOM
JIeATENILHOCTH; 4) BHJ BOJHOTO OOBEKTA,
HCTIONIB3YEMOTO0  TIPH  OCYIIECTBICHUH
XO3SIHCTBEHHOH AEATENPHOCTU MO PbIOO-
pa3BezieHnIo; 5) pacrnpocTpaHeHue cyOb-
€KTHBHOTO IPaBa Ha IPUPOJHBIE PECYPChI
(3eMeNbHBIE Y4acCTKU I10J BOIHBIM IIPO-
CTPAHCTBOM M BOJHbIC 00BEKTHI) 6) mpa-
BOBOW THUTYNl, HA OCHOBaHMH KOTOPOTO
UCTIONB3YeTCsl 3EMEJIBHBIA Yy4acTOK IIOJ
PBIOOX03SHCTBEHHBIM BOIHBIM OOBEKTOM;
7) oCHOBaHUs BO3HMKHOBEHHS MpaBa co0-
CTBEHHOCTH Ha 3€MEJIbHBIN Y4acTOK ITOJ
PBIOOX03HCTBEHHBIM BOTHBIM OOBEKTOM.

CTOUT OTMETHTh, YTO MHPEAJIOKECH-
Has Kiaccu(UKalus HE HCUCpPIBbIBACT
BCEX BO3MOXKHBIX BHJOB HCIIOJIB30Ba-
HUSl 36MEJIbHBIX YYaCTKOB MO/ BOJHBIMH
oObekTaMu AN phIOOpa3BenCHMUS.
CyLiecTBYIOT U JIpyrue KpUTEPUHU Kilac-
cU(UKAILMH: a) B3aBUCHMOCTH OT OpTaHH-
3allMOHHO-TIIPABOBOH (OPMBI TIpenNpH-
atusi; 0) B 3aBUCUMOCTH OT BHJa IpaBa

NOJB30BaHUA  3€MEJIbHBIM  YYacTKOM;
B) 0 METOAAaM IPAaBOBOTO DEryIUpO-
BaHMA  OOIIECTBEHHBIX  OTHOIICHWH
B naHHOU cdepe u ap. M3noxeHnHoe
JaeT OCHOBaHME Ul BBIBOAA, YTO OCY-
LIECTBJICHUE KJIaccH(UKALHUU  BHJOB
WCIIOIb30BAHHUSA 3€MEJIBHBIX YYacTKOB
10T BOXHBIMH OOBEKTaMH JJIsl prIOOpas-
BEIICHHS II03BOJISIET CHCTEMaTH3UPOBATh
BCI0O COBOKYNHOCTh  CYyIIECTBYHOLIECH
nHpOpMaAIK B 3TOU cdepe, a TakKe
CO3J1aeT OCHOBY Ul JaJIbHEHIINX HAy4-
HBIX UCCIICIOBAHHM.
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