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SUMMARY

The author examines the role of doctrine in the state economic security providing, it
is established that scientific-legal doctrine is the determining factor for a state act-doc-
trine in the field of economic security of Ukraine. It also establishes the forms of the
scientific doctrine reflection in state policy, in particular, by adopting concepts and strat-
egies that embody the main theoretical aspects of the formation and functioning of the
state economic security system providing.
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TEOPETUYECKUE ACHEKTbBI ®OPMUPOBAHUA
N ®YHKIIMOHUPOBAHUSA CUCTEMbBI OBECIIEYEHUSA
3KOHOMMWYECKOM BE3OMACHOCTH YKPAUHBI

EBrennii BEJIOYCOB,
KaHUJaT IOPUANYCCKUX HAyK, JIOIEHT,
JIOLIEHT Ka(eaphl MEeXKTyHApPOJHOTO IpaBa
HanmonanpHOro FopuanYeCcKOro yHuBepcuTeTa uMenn SIpocnasa Mynporo

AHHOTAN U

ABTOpOM HCCIIEN0BaHA POJIb JOKTPUHBI B 00ECTIEUEHNH SKOHOMHUYECKOH OE3011acHOCTH
TOCyapCcTBa, B TOM YHUCIIE YCTAHOBJIEHO, YTO HAy4YHO-IIPaBOBas JOKTPHHA SIBIIAETCS OIpe-
JETSIOIIEH U1l TOCYIapCTBEHHOTO aKTa-I0KTPUHBI B cpepe IKOHOMUUECKOH 0e30IacHOCTH
VKpauHbl. A TakKe yCTAaHOBJIEHO, B KAKMX MMEHHO (popMax Hay4Hasl JOKTPUHA HAXOJUT CBO&
OTOOpaKeHHE B TOCYIApPCTBCHHON IMONUTUKE, B YACTHOCTU IyTEM MPUHSATUS KOHLUCHIMN U
CTpaTeryii, B KOTOPHIX BOIUIONIAIOTCSI OCHOBHbIE TEOPETHUECKHUE aCIEKThI (GOPMUPOBAHIS U
(yHKIIMOHMPOBAHHUS CUCTEMBI O0ECTICUCHHS SKOHOMUUECKOH OE30aCHOCTH rOCYapCTBa.

KiioueBble cj10Ba: SKOHOMHYECKas! 0€30MACHOCTh, 00ECIEUCHIE YKOHOMUUECKOM
0€301aCHOCTH, KOHLENIMsA 00ecreyeHHss SKOHOMHYECKOH 0e30MacHOCTH, CTpaTerus
00ecreyeH s SKOHOMUUECKOH 0e30MacHOCTH.

REZUMAT

Autorul a investigat rolul doctrinei in securitatea economica a statului, inclusiv, a
constatat ca doctrina stiintificd si juridica este decisiva pentru actul de stat, doctrina in
securitatea economica a Ucrainei. De asemenea, a constatat ce forme specifice doctrinei
stiintifice isi gaseste reflectare in politici publice, in special prin adoptarea unor concep-
te si strategii care intruchipeaza aspectele teoretice de baza ale formarii si functionarii
sistemului pentru a asigura securitatea economica a statului.

Cuvinte cheie: securitatea economica, asigurarea securitatii economice, conceptul
de asigurare a securitatii economice, strategia asigurarii securitatii economice.

Problem setting. Providing the 2) theoretical — the initial and basic

regulatory influence on the state economic
security system, economic law s
implemented in two planes:

1) practical — a set of normative and
legal acts;

principles of functioning of the state
economic security system providing.
Despite the fact that the first one has
extraordinary and objective utilitarianism
and practicality, the second one, the
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theoretical plane, is more interesting,
because it is the quintessence of the initial
principles that form the system of legal
norms.

Theoretical aspects of ensuring
economic security of Ukraine are revealed
by means of scientific instruments at the
level of doctrinal understanding of the
initial provisions aimed at providing
comprehensive knowledge of nature and
mechanisms of economic security and
ways of its ensuring.

Analysis of recent researches and
publications. The theoretical aspects
of the formation and functioning of the
state economic security system providing
have been studied by such scientists as
Baturina S.V., Ismailov B.I., Malinovskiy
0.0., Kalitskiy B.A., Semenikhin 1.V.,
Tertyshnik V.M. and others. However, in
our opinion, some aspects of this topic
have not been studied to the fullest.
Therefore, the purpose of this article is an
attempt to determine the main aspects.

Article’s main body. The primary,
initial basis is the doctrine itself. With
regard to economic security, it is difficult
to speak clearly about the legal doctrine
of economic law, since most provisions
relating to certain aspects of such security
providing are not legal in nature, but
contain an exclusive economic content.
Therefore, it is advisable to say that the
doctrinal principles of the formation and
functioning of the system of providing
economic security of Ukraine and the
methodological tools of its management
are derived from the legal (economic-
legal) and economic doctrine.

The doctrine itself is the essence of
the science (in our case, economic and
legal), embodied in the system of views
and principles that formed the regularities
of'its functioning [1, p. 4]. This definition
makes it possible to conclude that the
doctrine is the initial generalization or
general notions (possibly pre-defined or
conditionally acceptable by all scholars)
in relation to the regularities of the
system’s development.

B.I. Ismailov and K.Z. Gaziyev
point out that «the doctrine is a scitnce
or world-view system established in
society and commonly used to develop
the mechanisms for regulating social
processes» [2, p. 182]. Consequently,
doctrinal provisions do not have a general
obligation for society as a whole, and
they are only a certain opinion on a

specific issue that faces the scientific
community in the process of optimizing
and rationalizing economic processes.
Even taking into account the fact that the
doctrine can be formed from the opinions
of different scholars, it will always exist in
two dimensions: traditional (general) and
special (doctrine that has an alternative
point of view, but which does not have
sufficient justification, although it is
logical and objective). The latter testifies
to the existence of two doctrines: a
national one that is determined at the state
level, but is not recognized as a source
of law; special-scientific — that exists
within the scientific community and act
as the source material for further scientific
knowledge.

But to re-think or reformat the doctrine
of state policy in the field of economic
security providing is not possible as
quickly, because the doctrine is formed
by established and verified conclusions
of scientific knowledge. As a rule, such
a cognition took place for a long period
when the search for a new solution to
the problem was undertaken, taking into
account past experience in relation to the
functioning of the system of relations
where such a problem had been.

The legal problem does not mean
the presence of a conflict, it is rather a
matter of optimizing or increasing the
effectiveness of law-governing influence
of management subject on the object.

V.M. Tertishnik suggests interpreting
doctrine as a concepts, ideas and
scientific theories of public-law reality
and understanding of the mechanisms of
practical implementation and realization
of social relations in a particular field. At
the same time, the views that underlie the
doctrine have a fixed nature, verified by
time and experience, and therefore require
due attention and should be studying by
the court due to the circumstances of the
case [3, p. 148]. The last thesis reveals
the content of the legal doctrine and the
consequences that can be inflicted on the
subjects of relations with the active use
of doctrinal positions as indicators of the
desired state of the system.

However, doctrinal provisions are
only ideas and concepts developed by
scholars, and oftenly it require special
experience to substantiate and understand
them. We couldn’t use the results of
doctrinal researches for optimizing social
processes by means of legal regulation,
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in which the doctrine is embodied, if it
is not agree on its admissibility for other
parties to the relationship. Instead, the use
of the results of scientific knowledge in
further law-making and law-enforcement
activities reveals the main purpose of the
legal doctrine - the formation of basic
principles of legal thinking and legal
regulation.

From this perspective, the economic-
legal doctrine of economic security
provision can be defined as a model of
political-legal activity aimed at regulating
social processes that reflects the real
level of the needs of society, embodied
in the framework of a generally expected
outcome. In other words, the doctrinal
maintenance of the process of achieving
the economic security is revealed through
the expectation of ensuring the security
needs of society.

«The doctrine is created, reproduced,
developed through the intellectual and
creative efforts of the professional
community of lawyers (primarily
scholars), that always exists in specific
economic, legal, cultural, political
conditions, which in one way or another
affect the nature and content of its
activities, and also on the demand and
implementation of the results of scientific
research in legal practice» [4, p. 8].
Such an approach to understanding the
essence of the economic-legal doctrine
of economic security providing makes it
possible to say that the economic nature of
relations is primary to its legal provision
and regulation. Instead, legal regulation
is impossible without understanding the
nature and mechanisms of the influence
of the law to economic relations. Such an
understanding is achieved at the doctrinal
level, since it implies the inaccuracy and
modeling of conclusions regarding the
laws of development of the system of state
economic security providing.

I.V. Semenikhin notes that the doctrine
affects the consciousness of the lawmaker.
In addition, the doctrine influences
the process of developing methods of
legal understanding and law perception
in public consciousness [4, p. 10].
S.V. Baturin considers the problem of
doctrine much simpler - defining the
doctrine «as a complex system category,
including legal knowledge, legal values,
legal dogma, legal traditions, legal
experience, that ultimately determine
a certain model of legal regulation in
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a specific state-legal space» [5, p. 46].
In turn, V.V. Sorokin defines doctrine
as «the spirit of law» and the content of
legislation, the dominant type of legal
thinking» [6, p. 360]. Thus, the main
quintessence and essence of the doctrine
in the context of regulating the process
of state economic security providing lies
in the fact that it forms the system of
fundamental principles and determines
the genesis of legal regulation of relations
in a particular field. In addition, based on
the uniqueness of the acquired experience,
the doctrine extrapolates the specificity of
the object of regulation and determines
the future nature of the legal regulation of
processes. This is called legal culture and
tradition.

Consequently, the doctrine is a
systematic knowledge, a set of principles
on which the system of legal regulation of
a certain field of social relations is based.
From the point of view of state economic
security system, doctrin is a combination
of the experience and achievements of
economic and legal sciences, determined
and elaborated in such a way, when
the results of such achievements will
turn into the fundamental principles of
legal regulators with a predetermined of
effectiveness of influence level on the
object of management.

However,asO.Brateland B.A.Kalitsky
notes, not all generalizations and scientific
studies of the problems of legal thinking
and legal perception can simultaneously
turn into doctrinal positions [7, p. 38; &,
p. 20]. The mechanism of action of the
scientific and legal doctrine is that the
legislator by himself chooses what to
perceive as a basis for lawmaking activity,
what to based on during elaboration of the
rationale for legislative acts. The scientific
doctrine can not be considered as a source
of mandatory regulations on the regulation
of'the state economic security, but it can be
presented as a certain system of principles
or even a certain set of principles that may
be the basis of the regulatory influence of
the state.

The scientific doctrine is a decisive
factor for the state act of doctrine in the
field of economic security of Ukraine. Ye.
M. Evgrafova emphasizes that «scientific
and legal doctrine is often an autonomous,
self-sufficient phenomenon whose action
and influence are not limited by the
time and borders of national states. The
emergence of a new doctrine in science

begins with the nomination of original
ideas for solving certain problems
around which the process of formation
of a corresponding theory or doctrine
is caried out» [9, p. 53]. In the case of
state economic security providing, legal
science, producing its own doctrine,
extrapolates its achievements to economic
doctrine, achieving a certain dualism of
fundamental principles. Subsequently,
these principles become the basis of the
state act-doctrine that implements the
state policy in one or another sector.
However, as V. Krylenko emphasizes,
«in the field of economic security there is
no single comprehensive state act-doctrine
that would contain the main provisions and
principles for its maintenance. But at the
same time, there is a scientific and legal
doctrine aimed at state national security
providing as a whole and economic
security in particular» [10, p. 26].
However, such a situation can not meet
the needs of social development and state-
building processes. It should be noted
that even today the scientific and legal
doctrine of economic security providing
requires substantial improvement.
Instead, there is a need for the
development of an appropriate Doctrine
of Economic Security, which would be
in the form of a legal act and detailing
the economic component of Ukraine’s
national security. Such component is
disclosed within the framework of the
general Strategy of National Security of
Ukraine, approved by the Decree of the
President of Ukraine «On the decision of
the National Security and Defense Council
of Ukraine dated May 6, 2015» On the
Strategy of National Security of Ukraine»
[11]. If a scientific-legal doctrine is a set
of general theoretical and methodological
principles concerning the scientific
substantiation and knowledge of nature
and mechanisms of social processes in a
particular sphere, and the state act-doctrine
is a conceptual embodiment of principles
developed by the science of principles
in legal regulation, then a strategy is a
definite form detailing certain provisions
of scientific doctrine. The strategy is
based on those outline principles that
contain in doctrine approved in the form
of a legal act, but a strategic document is
limited by its action in time, since it has
a clearly defined mission, purpose, and
set of goals. The strategy, in the form of
a legal act, is more likely to be a general
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declaration of intentions and the will of
the state to achieve the desired indicators
of the development of a particular field of
social relations.

Such a strategy is adopted or approved
by the regulatory act of the entity of power
and includes a general plan of action with
a delimitation of the areas of responsibility
and functional load between different
public authorities.

By itself, the strategy has a certain
peculiarity in relation to other normative
or legal acts adopted by the authorities
and institutions authorized to perform
functions of the state:

1) the strategy is the implementation
of comprehensive measures for the
state policy providing in a specific
area. State security policy is based on
a number of principles and rules that
includes a simultaneous combination of
Ukraine’s international obligations and
non-compliance with its own national
interests, the creation of conditions for
the free development of man and citizen,
and observance their constitutional rights.
The domestic security policy is based on
the National Security Strategy aims to
implement the reforms envisaged by the
Association Agreement between Ukraine
and the EU, ratified by the Law of Ukraine
of 16 September, 2014 Ne 1678-VII [11],
as well as the achievement of the results
of sustainable development in all fields
of social existence. In addition, the state
national security policy implements
its complexity and fundamental nature
through the institutional mechanism,
a set of bodies included in the process
of its provision: the Armed Forces of
Ukraine, other military and paramilitary
forces, law enforcement bodies, executive
bodies of all levels, local self-government
bodies and even institutes of civil society.
Complexity does not always mean
qualitative coverage of state-management
influence of those fields of social relations,
which are included in Strategy influence.
Instead, the complexity of the measures
and directions of state regulation defined
in the Strategy significantly reduces the
effectiveness of state policy, because
the conditions for deconcentration of
the use of state resources are created, its
distribution to a large number of areas
with a low level of effect from use;

2) the strategy has a single mission
and prospect, defining the consecutive
goals to achieve them. It determines



the stages of the strategy and creates
the conditions for the required level
of concentration of attention from the
public authorities to the solution of
specific sequential tasks. Such a goal-
setting method correlates with project
management and the strategic budgeting
concept, that is the most effective
instrument of state management today. In
the field of providing economic security,
rationalization of resource provision,
optimization and concentration of
potential, mobilization of hidden reserves
provide the maximum effect in the
process of implementing a strategic plan
for its achievement and maintenance;

3) the strategy is always defined in
time, and also involves the differentiation
of the goals of the strategy by the
time criterion. The strategy can not be
permanent for the state, since in this case
it becomes the content and purpose of
the state apparatus existance. Instead, the
strategy of economic security providing
(speaking not about a specific government
act, but about the content of government-
management measures), in its essence,
and actually in the content of the subject
matter, should and could be considered
permanent. Even such a strategy
involves the state becoming aware of
the new quality of economic processes
management, which itself will provide
the appropriate level of counteraction
and prevention of financial and economic
risks.

Consequently,  theoretically, the
strategy as a separate type of administrative
act is a concrete embodiment of the
doctrinal approaches and principles of the
organization of the public administration
process, in our case, in the field of
economic security.

The strategy, due to the fact that it
is a generalization document, and in the
form of a regulatory act — a document
that more likely resembles a protocol of
intentions regarding the aspirations of the
state, taking into account current realities
and the minimum predictability of the
development of the economic subsystem
in the future, should be detailed in
more specific and utilitarian regulatory
documents. Concept can be considered
as such document. In the context of the
analyzed problem, such a concept should
become the concept of providig the
economic security of Ukraine. However,
for today there is only the Concept of

financial security of Ukraine developed
and proposed by scientists.

The theoretical and methodological
essence of the concept lies in the fact that
it is a combination of purely scientific
approaches and developments in the
security field with quite real practical
aspects of the existence of a managed
subsystem, with threats and risks that exist
for it, and the ways to overcome them.

The practical essence and value of the
concept - particularly, potential Concept
of economic security of Ukraine — lies in
the fact that it defines and structures the
following elements and components:

1) the object of state-management
influence and activity of subjects of power
authorities;

2) the structure of object-subjective
relations in the field of providing
economic security with the definition and
delineation of the areas of responsibility,
functions and methods of influence by
state authorities on a specific element
of the control object. In this case, the
economic subsystem of the state wil be
the general object of management;

3) threats and risks to the state’s
economic security. This component of
the concept, like any other administrative
act of a doctrinal nature, is entirely the
result of the scientific elaboration of the
problem of economic security providing.
Identification of risks and threats is
usually done on the basis of statistical
observation and scientific  analysis
based on modern analytical and expert
assessment methods. The importance
of identifying threats in the concept is
that if it is approved by the relevant act
of the authority, these risks and threats
will form the basis of state policy in one
or another field. Even if such risks relate
to the state economic security, as they
originate from, for example , the problems
of regional policy of the state, they will
be implemented within the framework of
the corresponding conceptual plans and
strategies of the state regional policy;

4) the mechanism of state authorities,
civil society bodies and economic
relations subjects functioning is aimed
at overcoming or leveling down negative
threats to the economic security of the
state. The mechanisms of such interaction
determine and justify the existence of
certain restrictions on the market activity
of business entities. In particular, it
is embodied in the justification of the

~ LEGEA SI VIATA

|

principles of the permit policy of the state,
as well as policies in the field of licensing,
certification, etc., of certain types of
economic activity.

Conclusions and prospects for
the development. Consequently,
utilitarianism of the concept is that at the
present stage of development of Ukraine,
taking into account the aspiration to
the EU and the development of its own
statehood on the principles of democracy
and the primacy of a free market, the
definition of the conceptual principles
of state policy in a separate regulatory
act provides for the further management
activity of the state apparatus. The
presence of a concept or even a strategy in
the form of a regulatory act immediately
determines the activities of central and
regional levels of state authorities, as
well as local self-government bodies in
the field of economic security. The state
can not impose the will on local self-
government bodies and economic entities,
but it can create such conditions of legal
regulation, which by themselves will
ensure fulfillment of tasks in the field
of achievement of the state of economic
security and its support. However, the
existence of the concept embodied in the
regulatory act makes it possible to initiate
the necessary reforms in the field of
economic processes management that, in
turn, will be implemented in the specific
principles of state policy, including
policies of economic and legal provision
of economic security of Ukraine.
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AHHOTALIUA

B crarbe paccMaTpuBaiOTCs BOIIPOCHI, CBSI3aHHBIE C MPOOJIEMaMK YCTAHOBICHUS B
CAHKIIUSIX YTOJIOBHO-TIPABOBBIX HOPM TAKOTO BHJIa HAKA3aHUsI, KaK KOH(PUCKAIHS UMY-
iecTBa. B 4acTHOCTH, MCCIIEIYeTCsl BOIPOC 1IEIEeCO00Pa3HOCTH BKIIFOUCHHUS JIAHHOTO
JIOTIOJTHUTEIPHOTO HAKa3aHUsl B CAHKIMU 3a MPECTYIUICHHUs MMPOTUB HAIIMOHATIBHOU U
o61ecTBeHHOH 6e3omnacHocTH. OCyIIecTBIseTCs: 0030p 3apyOSIKHBIX YTrOIOBHO-ITPABO-
BBIX HOPM M IIPaBOBBIX MO3uLHKi EBporeiickoro cyna mno mpaBam 4ejoBeKa B BOIPOCE
OrpaHUYEHHUS TPaBa Ha MHUPHOE BJajIcHHE UMYIIECTBOM. Ha OCHOBE MEKTyHAPOIHOTO
OIIbITA, HAYYHBIX TIO3HUIHI U CyNeOHOM MPAKTHKH aHATU3UPYIOTCS HEJOCTATKH 3aKOHO-
JATeNILHON periaMeHTallii IPUMEHEHHST HaKa3aHHsI B BUJIE KOH(DUCKAIUN UMYIIECTBA.

KuoueBble ¢J10Ba: Haka3aHKE, CAHKIINS, KOH(PHUCKALIUS MMYIIECTBA, HAIIMOHAJIbHAST
0e301acHOCTh, 00IECTBEHHAsI 0€3011aCHOCTb.

PROBLEMS OF LEGAL REGULATION
APPLICATION OF CONFISCATION OF PROPERTY
IN THE CRIMINAL CODE OF UKRAINE

Oksana BIDNAYA,
Postgraduate Student at the Department of Criminal Law Ne 1
of Yaroslav Mudryi National Law University

SUMMARY

The article deals with issues related to the problem of establishing penal sanctions
in the sanctions of this type of punishment as confiscation of property. In particular, the
issue of the expediency of including this additional punishment in sanctions for crimes
against national and public security is being considered. The review of foreign criminal
law norms and legal positions of the European Court of Human Rights in the issue of
restricting the right to peaceful possession of property was carried out. On the basis of
international experience, scientific positions and judicial practice, the shortcomings of
the legislative regulation of the use of punishment in the form of confiscation of property
are analyzed.
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REZUMAT

Articolul se refera la aspecte legate de problema stabilirii sanctiunilor penale in
sanctiunile acestui tip de pedeapsa, precum confiscarea proprietitii. In special, este in-
vestigatd problema oportunitatii includerii acestei pedepse suplimentare in sanctiuni
pentru infractiunile Impotriva securitatii nationale si publice. Se revizuieste norme de
drept penal strain si a pozitiilor juridice ale Curtii Europene a Drepturilor Omului in
problema restrictionarii dreptului de posesie pasnica a proprietatii. Pe baza experientei
internationale, a pozitiilor stiintifice si a practicilor judiciare, sunt analizate deficientele
regulamentului legislativ privind utilizarea pedepsei sub forma confiscarii proprietatii.
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