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POJIb KOMUCCHUHA EC B PETI'YJINPOBAHUU
PBIHKA ITPUPOJHOI'O I'A3A

Poctucias AXMETOB,

acupaHT KaeIpbl CPABHUTEIHHOTO U EBPOIEHCKOTO MpaBa

HHucTuTyTa MEXKIyHAPOIHBIX OTHOIICHUI

Kuesckoro HanmoHansHOro yHuBepcurera uMeHu Tapaca llleBuenko

AHHOTALIUSA

B crarpe paccMOTpeHBI MHCTUTYIMOHANBHBIN Mexann3M EBpomneiickoro Coro3a, poins Komuccun Espormeiickoro Coroza (EC) B

PEryJaMpoBaHHU MHTEIPALOHHBIX IPOIIECCOB B ra3oBoil cdepe. MccneoBanbl HHCTUTYLHOHAIBHBIH MexaHu3M EBpocorosa B cdhepe
MPUPOIHOTO ra3a, 0COOEHHOCTH KOTOPOI'o ONpeeIeHbl Ha OCHOBE YUPEIUTENIbHbIX JOKYMEHTOB 1 akToB BropuuHoro npasa EC. Oco-
60¢ BHuManue yaeneHo Komucenn EC, xotopast 3azieiicTBoBaHa B (PyHKIIMOHHMPOBAHUM PHIHKA IPUPOIHOTO Ta3a. ABTOp aHAIM3UPYET
Kommuccnro EC xak HHCTUTYT, KOTOPBIN BBICTYTIAET 3aIUTHUKOM HHTepecoB Coro3a B 1estoM, a Taxoke noaaomouns Komuccnn EC o
00ecIeYeH IO BBINOIHEHUS HOPM YUPEIUTENIbHbBIX JOTOBOPOB B 3HEPreTHUECKOH cdepe.

KiroueBble cjioBa: MHCTUTYIMOHANBbHBIH Mexanu3M EBpomneiickoro Corosa, Komuccust EC, pernament, qupexruBa, GOpyMsl
ad hoc.

THE ROLE OF THE EU COMMISSION IN REGULATING THE NATURAL GAS MARKET

Rostyslav AKHMETOYV,
Postgraduate Student at the Comparative and European Law Department
Institute of International Relations of Taras Shevchenko National University of Kyiv

SUMMARY

The article examines the institutional mechanism of the European Union, the role of the Commission of the European Union (EU)
in regulating the integration processes in the gas sector. The institutional mechanism of the European Union in the field of natural gas
is investigated, the peculiarities of which are determined on the basis of constituent documents and acts of secondary law of the EU.
Particular attention is paid to the EU Commission, which is involved in the functioning of the natural gas market. The author analyzes
the EU Commission as an institution that advocates the interests of the Union as a whole, as well as the powers of the EU Commission
to ensure compliance with the norms of constituent agreements in the energy sector.

Key words: institutional mechanism of the European Union, the EU Commission, regulations, directive, ad hoc forums.

REZUMAT
Articolul descrie cadrul institutional al Uniunii Europene, rolul Comisiei Europene (CE) in reglarea proceselor de integrare in
sectorul gazelor naturale. Se investigeaza mecanismul institutional al Uniunii Europene in domeniul gazelor naturale, ale carui carac-
teristici sunt definite pe baza documentelor constitutive si a actelor de drept derivat al UE. O atentie deosebita este acordatd Comisiei
Europene, care este implicata in functionarea pietei gazelor naturale. Autorul analizeazd Comisia Europeana ca institutie care serveste
interesele de apdrare ale Uniunii in ansamblu, precum si competentele Comisiei UE pentru a asigura respectarea normelor tratatelor

in sectorul energetic.

Cuvinte cheie: mecanism institutional al Uniunii Europene, Comisia Europeana, regulamente, directiva, forumuri ad-hoc.

Beenenue. IIpupony, nemn u 3ama-
¥, TeHICHIMH pa3BuUTHS EBpormeiickoro
Coro3a KkpaifHe TpyAHO MOHSTH Oe3 pac-
CMOTPEHMsI €ro HMHCTUTYLMOHAJIbHOI'O
MexaHu3Ma. VIHCTUTyHOHaNbHAs CTPYK-
Typa EC B 11€710M BBI3bIBAET O’KUBJICHHYIO
JIUCKYCCUIO B JOKTPHHE €BPOIEHCKOro
npasa. Tak, mo muenuto JI.M. DuTHHA, B
pamkax EC crnenyeT ucnonab3oBaTh MOHS-
THE «MHCTUTYIHOHANbHas cuctema ECy.
[Ton WMHCTUTYLHMOHATBHOW CHUCTEMOMN OH
nmoHUMaeT crnenyomiee: «COBOKYITHOCTh
pykoBomsimux opranoB EC, HanenéHHBIX
0COOBIM CTAaTyCOM U TTOJTHOMOUHNSIMH. Bcee
OCHOBHBIE IapaMeTphl 3TOH CHCTEMBI
3aKpEIUICHbl B YUYPEIUTEIbHBIX aKTax.

WHcTuTynnoHanbHas CHCTEMa B MIAPO-
KOM CMBICJIE CJIOBA BKIJIIOYACT TaKkKe M
Jpyrue oprase» [5, c. 34].

b. TonopHuH MOHUMAeT MHCTUTYLHU-
OHAJIBHYIO CHCTEMY KaK OpraHHM3alliOH-
HYI0 peanu3anuto uarerpauuu [9, c. 310].

C. KamkuH 1ox MHCTUTYLHOHAJIBHBIM
MEXaHM3MOM MOHUMAET «CHCTEMY MHCTUTY-
TOB U IPYTUX OPTaHOB, C TOMOIIBIO KOTOPBIX
JTaHHAs OPraHU3alUsI OCYIIECTBISIET CBOIO
KOMIIETEHIIUIO». YUEHbIM BBIIENSET CPenu
HHX WHCTUTYTHI (OpraHbl, HaelIeHHbIE, KaK
MIPaBIUIO, BIACTHBIMHU HOJTHOMOYHSIMU) U Op-
raHbl (Bce ocTabHbIe) [4, . 235].

M. T'epaeren ormeuaert, 4to onpeznese-
HHE U 3aKpEIUICHHUE 33 KOHKPETHBIMH Op-

raHamu EC noiHOMOums oTpaxkaer KpaiHe
CIIOJKHYIO CHCTEMY PACIIpEIeNIeHHs BIACTH
B ipaonopsiaxe EC [1, c. 125].

B. Ilocenbckuiil orMedaer, uto pacrpe-
JIeJIEHNe TIOTHOMOYNI MEXy HHCTUTYTa-
mu EC He coOTBETCTBYET TpaJAULIMOHHOMY
JIEJICHUIO Ha 3aKOHOJATebHbIE U HCIOJ-
HUTEJIbHbIE OPTaHbl BIACTH, IPUCYILEE Ha-
LIMOHANBHBIM ToCcyaapcTBaM [6, ¢. 89]. Pa3-
BuBaeT ero MHeHue P. Ilerpos, xoTopblil
OTMEYaeT, YTO Ha CaMOM JIeJIe MHCTUTYThI
EC paznmuaror He 10 KpyTy TOJTHOMOYHH,
a B COOTBETCTBHU C T€M, UbHU HHTEPECHI
OHH TIPEJICTABISIOT [6 , C. 25].

B. MypaBeeB OTMEYaeT, 4TO MHCTH-
TYUHOHAJIBHBIM MexaHn3M EBpocorosa
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IpeJICTaBIIsieT OO0 cHUCTeMy OpraHoB
EBpocoro3a, a Takke akToB, KOTOPbIE 3TH
oprass! NpUHUMaIOT. OH UMEET CIIOKHYIO
KOHCTPYKIIUIO, KOTOpasi OTpaXkaeT 1ocTe-
TIEHHBII XapaKTep pa3BUTHUS EBPOMEHCKOI
naTerpanuu. OCHOBY €T0 OpraHU3alUuOH-
HOHI CTPYKTyphl COCTaBIAIOT EBpomeii-
ckuil Ilapmament, EBpomelickuil coser,
Coser, Komuccusa, Cyn, Esponeiickuit
HeHTpanbHbIi Oank, CuerHas mnamara
[8,c. 127].

Hcxons U3 COBPEMEHHOTO COCTOSIHUS
YUPEAUTENBHBIX JIOTOBOPOB, CUUTAEM,
YTO CHEAYEeT BBIACIATH TPEXYPOBHEBYIO
cuctemy pykoBomsumx uHctutyuuii EC.
Bricoknii ypoBeHb, KaKk MU B HACTOSIIECE
BpeMs, 3aHMMAloT 7 MHCTUTYTOB CoI03a,
YIOMSHYTBIE B YYPETUTEIbHBIX JOTOBO-
pax (ct. 13 IEC). Ha BTOpOM ypOBHE Ha-
xomaTes apyrue nHcTanuun EC, koTopsie
110 TPAJWINH UMEHYIOTCSI €r0 OpraHaMHU.
Hogarueii JInccabonckoro nqorosopa cra-
JI0 BBIICTICHUE B OT/EIBHYIO KaT€rOPHIO
«yupexaennit EC», paHee BXOIUBIINX B
COCTaB IpyHIbl «opranos» [2, c. 111].

KiroueByto posib B 0becrieueHnu Bee-
O Tpoliecca eBpONeicKoi nHTerpauuu, B
TOM 4Hcie U B o0ecrieueHnn (yHKIIMOHHU-
pOBaHMS U CO3/IaHMsI PHIHKA MPUPOTHOTO
rasa, urpaet Komuccus EC (manee — Ko-
MHCCHSI). DTOT OpraH MMeeT OYeHb -
POKHE TOJHOMOUHS, 0COOCHHO B cepe
MIPOJIBUKEHNST MHTEPECOB  €BPONEHCKOI
HWHTETpaIyy.

easn craTbu. Vcxons u3 nojioxeHun
JHorosopa o Esporeiickom Coroze u [lo-
rosopa o (yHKunoHupoBaHun EBporneii-
ckoro Coro3a, HEOOXOAMMO NpOaHANH-
3UpOBaTh OCHOBE pa3felbl U CTaTby,
a TaKkKe aKkThl BropuuHoro mpasa EC,
COCTaBJISAIONINE OCHOBY MHCTHTYIIHOHHO-
IO MEXaHU3Ma PETyIHPOBAHUS T'a30BOTO
peiaka Komuccueit EC.

Metoabl M HCHOJIb30BAHHBIE Ma-
TepHaabl. VHCTHTYIMOHANBHBIA MeXa-
Hu3M EBporneiickoro Coro3a uccienoBainu
B. MypaseeB, B. Bacunenko, JI. I'puna-
enko, C. Kamkus, P. ITerpos, B. [Tocens-
ckuii, b. Tonopuun, A. lllnakoBuy u ap.
PerynupoBaHue pelHKa IPUPOIHOTO ras3a
EBpomeiickoro Coro3a paccmarpuaics
C. benoukum, S. Axosenko, C. JlsgueH-
ko, A. Yepnenxoii, 1O. I'opsueit, koropsie
AKI[EHTUPYIOT BHUMAHUE HA SHEpreTHUe-
ckoii nmonutrke EBpocorosa B cdepe npa-
BOBOTO PETYJIHPOBAHUS IYHEPTETHIECKUX
orHomennii. be3 BHUMaHus ocraéres ne-
TaJIbHBIN aHaJINM3 nosiHoMounii Komuccnn
EC B sHepreTndeckoii chepe.

Komuccus EC sBnsercs uHCTUTY-
TOM, KOTOPBIH BBICTYNAET 3aIIUTHUKOM
untepecoB Coroza B menoM. PaGotoit
Komuccun pykoBoaut e€ mpencenareib.
OH ompezenseT OPUEHTUPHI AT PaOOThI
KOMHCCapOB; YCTaHABINBAeT BHYTPEH-
HIOIO opraHu3anuio Komuccuu ¢ 1emipio
o0ecIedeHusT MOCJIeI0BAaTeNIBHOTO, (-
(DEeKTHBHOTO W KOJUICTHAJILHOTO Xapak-
Tepa ee JEeATEIbHOCTH; OCYLIECTBISCT
Ha3Ha4YeHUE BHIIE-TIpeIceaTeel; MOXeT
TpeOOBaTh OTCTaBKM OTIEJIbHBIX YICHOB
Komuccun [3, c. 83].

Amnmapar Komuccun coctout us gae-
MapTaMEHTOB, KOTOPbIE HA3bIBAIOTCS Te-
HEpaJbHBIMU AUpeKIusIMHA. Kaxplid ko-
MHCCap OTBEUAET 3a KaKyl0-TO KOHKpPET-
Hyto coepy apestensHoctu EC: sKkoHO-
MHYECKYI0 WIH (PUHAHCOBYIO MOJIHTHKY,
CEJIbCKOE XO3SICTBO, BHEITHUE CHOIIE-
HUSI, IOPUANYECKHE BOMPOCH, HaydJHBIE
HCCIIe/IOBAHMS, BOIPOCHI KOHKYPEHIIUH 1
T.1. KaskpIil Komuccap BO3MIABISET OAHY
WM HECKOJIBKO T€HEPANIbHBIX IUPEKIUI 1
OTBe4aeT 3a OOIIYyI0 MOJIUTHKY M ollee
aJIMHHUCTPUPOBAaHNWE B CBOEH 00OnacTu.
B cBoro odepenb, reHepaibHbIE TUPEK-
UM ONHUPAIOTCS B CBOEH JEATENbHOCTH
Ha MHOTOYHCJICHHBIE paboure OpraHsbl, B
KOTOPBIX IIPE/ICTaBIICHBI TPO(ECCHOHAIb-
Hble O0BETUHEHUsS, AEHCTBYIONINE, KaK
IPaBHJIO, Ha OOIIEeBPONEiickoM ypOBHE
[3,c. 184].

OcHoBuble  ¢ynknun  Komuccnu
3aKIIOYArOTCS B TIPOJBIDKEHNH OOMINX
unrepecoB Coro3a U IPeAOCTaBICHUH
COOTBETCTBYIOIIMX WHHIHMATUB, HalIo-
JIEHWUU 32 peanu3alyeil nonoxkeHuil npasa
EC non xonrponem Cyna EC, Bbimonne-
HHEM OIOJKETa M YIIPaBICHUEM IIPOrpaM-
MaMH, OCYIIECTBIEHHEM KOOPANHAIMOH-
HOM, UCIIOJTHUTEIBHOH U yIIPaBIEHYECKON
GbyHkumii, npexcrasurensctBe Cor3a Ha
MexayHapoaHoi apeHe (ct. 17.1 EC).

Kommccust BoIsBIISIET 001IIHMIe HHTEpe-
cel EC 1 MHHUIMMpYET NPHHSATHE aKTOB,
o0ecreunBaroInX JajbHelIee pa3BuTHe
Coro3a 1 yriryOieHus: eBponeicKoil nHre-
rpauud. [Ipu 5TOM GoJIbIIIOE KOJIMYECTBO
aKkTOB MHCTUTYTOB CoOr03a MOXKET NMPHHU-
MaThCsl TOJIBKO 10 Tpenoxkenuto Komuc-
cun (ct. 17.2 AEC). D10 1 ecTb ofHa u3
ee maBHBIX (yHKIMi. OHa WHULUUpYET
U TOTOBHUT MOAABISIONICE OOJBIIMHCTBO
3aKOHOAATEILHBIX HWHUIMATHUB, KOTOPHIE
npuauMaer EBpomapmament n  Cosert.
Kommccnst EC BricTynaer HeoOXOnMMMBIM
COaBTOPOM Ha CTaJIUSX HOPMOTBOPUYECKO-
ro mporecca.

B pamkax 3akoHOJaTeIbHOM JIesTelb-
HoctH Komuceust gopmanbHO HE MMeeT
CYIIECTBEHHBIX MOJHOMOYMH, UCXOAS U3
JIOTOBOPOB, OJIHAKO Ha NPAaKTHKE ee He-
(dopmanbHOE BIMSHHE Ha 3aKOHOTBOP-
geckuil mponecc B EC saBmstercst cyme-
cTBeHHBIM. Kommccusi obmagaer mouT
MOHOTIOJIBHOU TPABOM HA 3aKOHOJATElTb-
HYI0O WHUIWATHBY: «3aKOHOJATEIbHEIC
aktel Cor03a MOTYT NMPHHUMATHCS TOJb-
Ko 1o mpemtoxennto Komucenm» (. 2
ct. 17 JIEC), oT0 %€ npaBo 3adukcupona-
HO U B paMKax OOBIYHOH 3aKOHO/ATElIb-
HoW mporuenypsl (m. 2 ct. 294 JIOEC).
IMTouTH BCe QUPEKTHBBI U PEIIAMEHTHI, B
T.4. ¥ B chepe IPUPOTHOTro ra3a, HauMHa-
1o1cs ¢ hopmynupoBku «Coset (Coser u
[TapnameHT) AeHCTBYS 1O MPEIOKEHHIO
Komuccumy.

[TomroMouns, npenocraBieHnsie Ko-
MHCCHH rocymapcTBamu-wieHamu EC,
o0ecrieunBaroT eif akTUBHYIO poJjb B ce-
pe KOHTPOJIS 32 HaJUICHKALIUM BBITIOIHE-
HHEM TOJOKEHUH YUYPEANUTENbHbBIX JI0T0-
BOpOB, akToB uHCTUTYTOB EC. B ciiyuasx
HapyueHuii HopMm npaB EC co ctopoHbl
TOCYAapCTB-WICHOB  HMJIM  HHCTHTYTOB
Coro3a Komuccust Mmoxker oOpamarbesi ¢
uckoMm B Cyn EC (ct. 258 JI®EC). Ilpu
9TOM JUIsl TAKOTO 00palieHus: He TpeOyeT-
s TIOJTyYeHHUS TPEIBApUTEIHHOTO COTJIa-
CHUSl HapYLIUTEJIEH.

Hamnbonee 3HAYMMBIMK  SIBIISIFOTCS
nonaomounss Kommccnmn B obmacth, B
KOTOPBIX TOCYAapCTBa-WICHBI Iepenan
EC 3HauuTenbHyIO0 OO CBOEH Komiie-
TeHIMH. K HUM OTHOCATCS aHTHMOHO-
MOJIPHOE  3aKOHOZATEJILCTBO,  0OmIas
TOproBasi TOJUTHKAa W TOMY IOJOOHOE.
B wactHOCTH, B cdepe, koTOpas Kacaer-
Csl IpaBUJI KOHKYPEHIIMH Ha BHYTPEHHEM
poiake, Komuccust cieaut 3a coOMoneHm-
€M TPHUHIMIIOB KOHKYPEHIIMU U B Cily4yae
WX HApyIICHHUs MOXKET MPUHUMATh pelle-
HUSI O BBEJICHNH CAHKINI B BUIE IITPagoB
WY TUTATeXKEH Wi NpHU3HABaTh COIJIalle-
HUSI, 3aKJTIOYEHHBIE C HapyIIeHHeM Mpa-
BWJI KOHKYPEHILIUH, HEACHCTBUTEIbHBIMU
(ct. 105 ADPEC). [Tocranornenus Komuc-
CHH, KOTOpbIE HAKJIaAbIBAIOT (pUHAHCO-
BbI€ 00s3aTeNIbCTBA HA JIMLA JIPYTHe, YeM
TOCYAapCTBa, SIBISIOTCS 0053aTelIbHBIMU
U TOAJEXKAT pealu3ald B HPUHYIH-
TEIBHOM TOPSAJKE IO TPaxJaHCKO-TIPO-
L[eCCyaJbHBIMA HOPMaMH, KOTOpPbIC AeH-
CTBYIOT B TOCYIapCTBE, Ha TEPPUTOPUH
KOTOPOTO OHH OCyILIeCTBIsItOTCA (CT. 299
J®EC). CornauieHus MeXay Ipeirpu-
ATUSIMY, TIOATIQAIONINX TION JIeHCTBUE
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NpaBWI KOHKYPEHIMH, JOJDKHBI OBITH
3apeructpuposanbl B Komuccun. Hesa-
PErMCTPUPOBAHHBIE CONVIAIICHUS IPHU-
3HAIOTCSI HENEHCTBUTENbHBIMH. OIHAKO
Komuccust MOXKET JIMIIATh CHJIBI U yXKe
3aperucTpUpOBaHHbIE cornamenus. Eciu
COITIallleHHe, MpPU3HAHHOE HeNeHCTBU-
TEJbHBIM WJIH OTMeHeHHOe Komwuccuei,
IpoJoIDKaeT neiictBoBars, To Kommccust
MOXET TIPUHATH pEIICHHE O CaHKIIHAX.
Bonee KOHKpeTHBIE TIOJIHOMOYHS MOTYT
ObITh BO3IOXKEHBbI Ha Komwuccuio akramu
Cogera EC.

Komuceunst orBedaer 3a HMCHOJHEHHE
6rommxera Coro3a U ynpaBleHHE TIPOTrpam-
MaMH, KOTOpbIE OCYIIECTBIISIOTCS B cepe-
mure EC u 3a ero npenenamu u GuHaH-
cupyroTcsi co ctoponsl Coro3a (HayqHBIX,
00pa3oBaTeNbHBIX, MOMOIIN TPETHUM
cTpaHaM, Bkiouas (puHancoByo). OHa
TOTOBHUT OTYET O BBINOJHEHHWH OIO/KeTa
EC nns yrBepsxkaenust EBponapiamenTom
(ct. 318 ADEC).

CTpyKTypHO poiib c(hepbl SHEPreTHKU
B pabote Komuccuu EC nomuepkuyTa BBe-
JleHHueM B pamkax jeictByrouiero ¢ 2014
. cocraBa Komuccuu 0co0oit TOMKHOCTH
«Bune-mpesunenta Eppomnetickoii  Ko-
MHCCHHU T10 BOIPOCAM DHEPreTHYeCKOro
COI03a», a TAKKe MPOIOIKEHHEM (YHK-
UOHUPOBaHMA JobKHOCTH «Kommcca-
pa Mo KIMMAaTHYECKUM BO3JCHCTBHAM H
SHEPTeTHKN», KOTOpasi CYyIIeCTBOBANa M
panbire. B momoryeTHOCTH mMOCTETHETO
HaXOIUTCS CIIEIMaJIbHOE CTPYKTYPHOE
noxpazznesnenne Komucenu — Tenepainb-
el Jlupekropar mo sueprertuke (DG
Energy). Ero 3amadeii siBisieTcs BBINOI-
HEHUE aJMMHHCTPaTHBHO-CEKPETapPCKUX
(YHKIHIA ¢ LEeNbI0 COAEHCTBUS BBIMOIHE-
Huto 3ana4 Komuccnn EC B chepe sHep-
TeTUKHU.

Kommuccust HazieneHa mMupoOKUM CIIEK-
TPOM HCTIOITHUTENBHBIX MOJTHOMOYHH TI0
00ecCTIeueHNI0 BBITIONHEHUS HOPM yupe-
JUTENBHBIX JOTOBOPOB M YIIPABIICHUS
porpaMMaMu, B TOM YHCJIE B DHEPreTH-
4ecKoil cdepe, ocylecTBIseT Npencra-
BuTesbcTBO EC BO BHEIIHMX OTHOILCHU-
AX, TAKKe ¥ OTHOCHTENIBHO Cepbl Mpu-
poanoro rasa (m. 1 ct. 17 AEC).

B pamkax Beimonnenus Komwuccuei
aJIMMHUCTPATUBHBIX (QYHKIMH, B IEPBYIO
odepenp, pedb uuer o cbope mHbopma-
IIUM, HA OCHOBE KOTOpOH OydeT B Jaib-
HEHIleM MNpPUHUMATHECS OMpE/IeICHHbIE
pemeHus. Oto obmiee npaso Komuccuu
cienyer u3 cr. 337 JDEC. fpkum npu-
MEpOM pealii3alyy ITOTO MpaBa B cdepe

HPUPOIHOTO Ta3a SBISETCS MOJNydYEeHHE
Komuccueid or rocynapcTB-4JI€HOB HH-
(dopmanK 0 3aKIIOYEHHBIX IO MOCTaB-
KaM IIPUPOHOIO ra3a MEeXrocyaapCTBEH-
HBIX COIVIAIIEHHH.

Cymectsytor B Komuccun EC monHo-
MOYHSI TIO PACCIICIOBAHUIO HApYIICHUH
npaBa EC u Hanmoxenus mrpagos. O0-
mee mpaBo Ha 3To B Komwmccum cyme-
CTBYET Ha OCHOBaHMHU CT. 258-260 JPEC.
OcHOBaHMEM SIBIISIETCSI HapyIICHUE To-
CYIapCTBOM-WICHOM KaKuX-JIMO00 00s13a-
TEIIbCTB, BO3JIOXKEHHBIX JJoroBopamu. Ha-
HpUMep, NMPUHATHE HAMOHAIBHOIO aKTa
BO HCIIOJHEHUE TPEOOBAHUN UPEKTHUBBI B
cdepe npUPOIHOro rasa.

Komucenst HemocpenacTBeHHO Mpen-
crasisier EC B pa3nuuHOro pozma Mexmy-
HApOAHBIX OPTaHM3ALMAX, CBS3aHHBIX
co cdepoii mpupomgHoro raza (cr. 220
J®EC). Hampumep, B DHepreTHieckoM
coo0rrecTBe.

Komuccnst MoxeT BBICTYIIaTh OCPEA-
HUKOM Ha MEXIOCY/IapCTBEHHBIX Iepe-
roBopax IO IOCTaBKaM ra3a B TPETbU
rocyaapcra. Hampuwmep, B 2009 . u B
teuenue 2014-2016 rr. oHa BbIcTymana
HOCPETHUKOM Ha neperosopax «lasmpo-
ma» u «Hadrorasa» mo nocraBkam rasa
Ha Ykpanny u B EC.

B pamkax EC npu ygactin Kommncenn
TakKe CO3JAIOTCS PA3IM4YHOro poxa ¢o-
PYMBI JUIsL PEIlIeHHs Ta30BbIX 1pooiem ad
hoc. Tak, 9 ¢espanst 2015 npencraButenn
Asctpyn, bonrapun, Xopsarun, I'permm,
Benrprn, WUramum, Pympmnm, CrnoBeHnn
u CroBakuH, a TaxKe BUIE-Npe3ueHT EB-
porielickoli KOMHUCCHH T10 BOIIPOCaM 3HEp-
retukn Coro3a U KOMHCCap MO IEHCTBUAM
B cdepe KIMMara U SHEPreTHKH IPOBEIN
nepBoe 3aceaHue [ pymnmbl BRICOKOTO ypoB-
HsI 10 Ta30BOMY cHaOxenuto L{eHTpasipHoit
u FOro-Bocrounoii EBporier (CESEC). Lle-
7610 [ pyNmBI BBICOKOTO YPOBHS SIBISETCS
CO3/IaHUE JOPOKHON KapThl IPUOPUTETHOM
pernoHaNbHOM HH(PACTPYKTYPBI, MOBBIIIE-
HHE PHIHOYHOM MHTErPAIlii U CONEHCTBUS
JIMBEPCU(UKALINY TIOCTABOK Ia3a B PETHOH.
HMmenno Komuccust EC co3maer, co3biBaeT
U Bo3mIaBiseT [a30Byr0 KOOpAMHAIMOH-
HYIO TPYIIy — OpraH, KOTOPBIH IOJKEH
OCYILECTBIISITh ONEPaTUBHYIO pabOTy BO
BpeMs kpusuca. imenno Komuccus nocne
KOHCynbTauuii ¢ ['pynmoil MoxxeT narb pe-
KOMEHJAIIMM TOCYAapCTBAM-WiIEHaM, a B
Cllydae WX HEBBITOJTHEHUS MPEIIOKHUTD
Pane «manpHeiimme marm» (dupextrBa
2004/67 / EC o 0e30macHOCTH IIOCTaBOK
rasa).
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B JIEC 3adukcupoBano, yro Komuc-
CHS «BBICTYNAET C COOTBETCTBYIOIIMMHU
MHHUIMATUBAMU» U «IIPOABUTAET oOIIue
untepecsl Coroza» (m. 1 cr. 17 JEC).
Tak, B cdepe TpaHCHEBPOMEHCKHX Tra-
30BeIX cereit EC mmeer mpaBo «paspa-
0areIBaTh KOMIUIEKC OPHUEHTHPOB» (M. 1
ct. 171 JJ®EC). He nmes ropuandecku
0O0SI3BIBAIOIIETO 3HAUSHHUS, ITH AKTHI 00Y-
cioBnuBaloT hopmupoBanue npasa EC u
CTpaTernvecky OIPEeISIIOT paMKH HOp-
motBopuectBa. Hanpumep, Hopmsl JTOEC
IIPSIMO YKAa3bIBAIOT HA IPUHATHE HHCTHUTY-
tamu EC HOpM «MmsiTkoro mpaBay (1. 3 CT.
26,n.2cr. 121, . 1 ct. 209 JDEC).

BeiBoasbl. IlpaBoBoii mexanusm EBs-
pOCOI03a TOCTPOCH Ha B3aMMOJCHCTBHU
MEKTyHapOIHOTO JOTOBOPHOTO U MHCTH-
TYIHOHAJIBHOTO MexaHu3MoB. Ilocmen-
HUE SBJISTIOTCS TIOJICHCTEMaMH EeIHUHOI
CHCTEMBI TIPAaBOBOTO PEryJIMPOBAHMS HH-
TErpalMoHHBIX IporieccoB B EBpocorose.
B vacTHOCTH, BaskHYIO pojib B obecriede-
HUM (PYHKIMOHMPOBAHHS PHIHKA IPHPOJI-
Horo rasza EBpormeiickoro Coro3a urpaer
€ro  MHCTUTYLHOHAIBHBIA  MEXaHM3M,
KOTOPBIIl B 11€7I0M 0a3upyeTcst Ha CTPYK-
TYpe MHCTUTYTOB, OPTraHOB M YyupeKje-
auit EC. Camu no cebe tenaennun B EC
110 KOHCOJIMIAIINY HAaIIMOHATBHBIX KOMIIe-
TEHIUI B cepe perynpoBaHus dHEpre-
THKH B paMKax MOJHOMOYHH WHCTUTYTOB
EC oOycnoBiensl He0OXOAUMOCTBIO pa3-
pabOTKN M BHEIPEHHsS HOPMAaTHBHO-IIPa-
BOBBIX MEXaHU3MOB Kak B pamkax Coro3a,
TaK M 3a €ro TeppUTOPHAIBLHBIMU TIpejie-
JaMH.

IIpaBoBasi pabora wunHcTUTyTOB EC
cocpenioToyeHa Ha 0OecrieyeHnH PaBOBOH
perIaMeHTalMi HEPIeTHYECKOIro CEKTopa
C ILIeNbI0 pacIIMpeHHs MacliTada pera-
eMBIX 3a/lad4 KOMMYHHTapHOTO YPOBHS, a
Taroke (POPMUPOBAHUN OOIINX MPABUI Op-
TaHU3AlUK dHEprocekTopa. B cdepe obe-
criedeHust 0e30MmacHOCTH MOCTABOK Tasa B
EC Komnccust urpaer cyImecTBeHHYIO POIb.
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SUMMARY

The article concentrates on the separate aspects of local self-government functions
and powers in the context of the process of authority decentralization in Ukraine.
The author endorses the idea that the draft of Ukrainian law: “On amendments to
the Constitution of Ukraine” (as to decentralization of power) that was added to the
Verkhovna Rada of Ukraine agenda in 2015 does not provide for enlargement of powers
of territorial communities. As a result such changes are primarily aimed at increasing
the capacity of communities to exercise their powers. At the same time functions and
powers of local community require to be fixed more accurately that provide financial and
property autonomy of local self-government and powers with regard to local referenda.

Key words: functions and powers of local self-government, issues of local
importance, decentralization.

HAPOJIHbIII CYBEPEHUTET U ITPOBJEMBI .
ET'O PEAJIM3AIIMU B TIEPNOJA JEMOKPATHUYECKOU
TPAHC®OPMAINU: ONIIBIT YKPAUHBI

SIppina BOI'UB,
KaHMAT SKOHOMHYECKUX HAyK, aCCUCTEHT Kade1pbl KOHCTUTYIIHOHHOTO
1 MEXITyHapOJHOTO IpaBa
YuyeOHO-HAYYHOTO HHCTUTYTA IIPaBa U ICUXOJIOTHU
HanmonansHoro ynusepcurera «JIbBoBCcKasi MOJIUTEXHUKA

AHHOTAIUA

B crarbe oOparaercsi BHUMaHUE Ha OTAENIBHbBIC aCHEKThl peann3auud QyHKUUH 1
MOJIHOMOYHI MECTHOTO CaMOYTIPABIICHUS B KOHTEKCTE IpoLiecca AL EHTPAIM3al1H1 Blla-
CTH B YKpauHe. ABTOPOM MOJAEPKUBAETCS Hest 0 ToM, uTo [Ipoext 3akona YkpauHs!
«O BHecenun n3mMeHeHni B KoHCTUTYIIHMIO YKpanHb! (OTHOCHUTEIHHO JCIEHTpaTH3aiu
BJIAaCTH)», KOTophIii B 2015 rony BHeceH Ha paccMoTpenue BepxoBHoil Pags! Ykpaunsl,
HE MpeayCMaTpUBAET PACIIMPEHUS TOJTHOMOUYUH TePPUTOPHUAIBHBIX OOIINH, MOCKOIb-
Ky Takue W3MEHEHUs, B IIEPBYIO OYepellb, HANPABJICHBI HA MOBBIIICHUE BO3MOKHOCTH
OOIINH OCYIIECTBISATH MPEAOCTaBICHHBIE UM TIOHOMOUNS. BMecTe ¢ TeM HyXIaroTcst
B Oosee ueTkoi (ukcanuu GyHKIUH U TOJTHOMOYHS TEPPUTOPUATLHOTO 00IIIeCTBa, KO-
TOpBle 00ecneynBaloT (PUHAHCOBYIO W WMYIIECTBEHHYIO aBTOHOMHIO MECTHOTO CaMo-
YIPABIICHHUS, @ TAKKE TTOTHOMOYHUS OTHOCUTEIIBHO MECTHBIX pedepeHIyMOB.

KaroueBbie coBa: QyHKIINH ¥ TTOJTHOMOYHS MECTHOTO CaMOYIPaBIICHHUSI, BOIIPOC
MECTHOTO 3HAUCHUS, ICLIEHTPATN3ALINS.

R REZUMAT

In articol se atrage atentia asupra anumitor aspecte ale punerii in aplicare a functiilor
si competentelor administratiei publice locale in contextul procesului de descentralizare
a puterii in Ucraina. Autorul sustine ideea ca proiectul de lege a Ucrainei ,,Cu privire
la modificarea Constitutiei Ucrainei (in ceea ce priveste descentralizarea puterii),
care in 2015 a fost prezentat Radei Supreme a Ucrainei, nu prevede imputernicirea
comunitatilor locale, deoarece aceste modificari vizeaza In principal cresterea capacitatii
comunitatilor de a-si exercita competentele acordate acestora. In acelasi timp, au nevoie
de functii de fixare mai precise si puteri ale comunitatilor locale in autonomia financiara
si patrimoniald a administratiilor locale, precum si drepturi la referendumuri locale

Cuvinte cheie: functiile si competentele autoritatilor locale, problema locala,
descentralizare.



Problem formulation. It is necessary

to regulate the status of territorial
community clearly and comprehensively
as it is the primary subject of local self-
government, the main provider of its
functions and powers and to determine
the peculiarities of its legal personality
in the modern conditions of state
establishment.  Yurii  Shemshuchenko
emphasizes most appropriately that it
is essential to determine the status and
range of questions of local importance
at the Constitutional level in the
process of power decentralization that
are introduced in specific functions
and powers of local self-government
individuals and foremost in human rights
in specific spheres of municipal life.
Based on European municipal traditions,
in particular, depended on the principles
of the European Charter on Local Self-
Government, it is necessary to consolidate
the provision that in relation to local issues
territorial community bodies and officials
of local self-government should have all
the functions and powers except those that
are entrusted to the bodies of state power
by the Constitution and laws of Ukraine
[1, p.6].

Analysis of recent scientific
research and publications. The issues
of the functions and powers of local self-
government were studied by such scholars
as O. Altunin, O. Batanov, S. Boldyreyv,
V. Borodenyuk, I. Drobush, A. Zayets,
V. Kolisnik, P. Lyubchenko, O. Skrypnyk,
Y. Shemshuchenko, I. Schebetun and
others. It should be noted that existing
scientific research and publications of
the following research topic are related
to both separate organizational and
legal aspects of local self-government
functioning and the conceptual issues of
local self-government essence as a form
of implementation of national sovereignty.

Purpose of article. The aim of the
article is to examine certain aspects of the
implementation of local self-government
functions and powers in the context of
decentralization process of power in
Ukraine.

Core material presentation. The
issues of local importance as an object
component of local self-government
according to the Article 140 of the
Constitution of Ukraine are resolved
within the Constitution and laws of
Ukraine. As previously mentioned the
Constitutional list of such issues is

determined in article 143 of Basic Law
its legislative regulation of functions and
powers of local self-government was
implemented primarily by the Law of
Ukraine «On Local Self-Government in
Ukrainey.

It is worth agreeing with above-
mentioned criticism about domestic
legislation approaches to functions
regulation and local self-government
functions. So, O. Batanov comes to the
conclusion that in Ukraine there was
only a constitutional and declarative
recognition of the issues of local
importance in the form of establishing
the principle of regulating the powers of
local self-government bodies under the
scheme «only permitted by law», since
local self-government in Ukraine can only
be performed within the framework of the
Constitution and laws of Ukraine.

Criticism of Ukrainian Law «On
Local Self-Government in Ukraine» is
conditioned by the fact that it is a kind of
catalog of functions and powers of local
self-government bodies and officials.
In essence, this is not a law on local
self-government, not a law on territorial
communities, but a law on governments
and authorities of local self-government,
their powers and subjects of jurisdiction.
In addition, the existing procedure for
establishing functions and powers of
local self-government bodies is based on
the traditionally sectoral, in fact, Soviet
principle of legislative fixing [2, p. 19].

O. Batanov conceives that the
transition from current traditional for
Soviet era establishment of functions
and powers of local governments to
the  system-function-target  principle
facilitates the problem solving process.
The idea of this approach is to introduce
a detailed definition of the status of each
element of local self-government system,
first of all, the territorial community
distinguishing initially the functions of
these entities between themselves, and
then their powers. It requires precise and
detailed regulation in the legislation of
the main purpose of territorial community
activity and municipal authority main
object - questions of local importance
[2, p. 19-20].

Experts opinion about Draft Law
of Ukraine «On Amendments to the
Constitution of Ukraine Concerning
the Decentralization of Power» that
was submitted for the Parliament’s

consideration in 2015 and didn’t
presuppose the extension of local
communities powers is believed to be
right [3, p. 83; 4]. The proposed changes
are primarily aimed at increasing the
capacity of communities to exercise
their  jurisdiction. Meanwhile, the
conceptual consolidation of local issues
in abovementioned draft amendments to
the Fundamental Law of Ukraine was also
criticized. According to the judge of the
Constitutional Court of Ukraine M. Gultay
in a separate Opinion regarding the
Conclusion of the Constitutional Court of
Ukraine of July 30, 2015, No. 2-b / 2015,
the proposed amendments to the draft
law to Article 140 of the Constitution of
Ukraine, in its part one, is excluded the
provision that local self-government is the
right of territorial community to resolve
issues of local importance independently
in terms of the Constitution and Laws
of Ukraine. On that score, M. Gultay
reckons that the exclusion from the first
part of Article 140 of the Constitution of
Ukraine of such wording may lead to the
restriction of this right and the right of
citizens to participate in the management
of public affairs [5, p. 31].

Nowadays  there are  different
approaches to the consideration and
classifications of local self-government
functions and powers in scientific literature.
Thus, the classification of functions of local
self-government is possible by such criteria
as objects, subjects, methods, territory,
means, forms of activity, etc. The objects
are distinguished by political, economic,
social, cultural, ecological and external
functions of the municipal government; the
subjects - the functions of the municipal
authority, which are implemented directly
by territorial communities, functions
performed by representative bodies of
local self-government, functions that are
implemented by village, settlement, city
mayors, functions that are implemented
by executive bodies of local self-
government; the territory - functions
of the municipal authority, which are
exercised at the level of territorial
communities of a village, settlement,
city or region; the methods and means -
informative, planning and programming
of corresponding administrative-territorial
units development, rule-making, budget-
financial, material-technical, of social
control [6, p. 7; 2, p. 21]. Another approach
involves the classification of local
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government functions and general, special
and supporting (auxiliary) functions, and,
as a result, the distribution of the entire
normative list of issues of local significance
within such a system [7, p. 11].

For this reason, when considering
questions of local importance as the
basis of local government activities, it is
necessary to differentiate such categories
as functions and powers of local self-
government. In particular, the specifics
of local self-government functions
include the fact that they are derivative
from the purpose and objectives of local
self-government bodies; arise, occur and
develop in accordance with the tasks to
be performed by local self-government
authorities in Ukraine; are specified in
the powers of local self-government
bodies; are not specified in special
legislation; the exercise of functions by
local self-government authorities has a
constant systematic nature and takes place
throughout the time of their existence;
promote the optimal combination of local
and national interests, the most effective
implementation of the socio-economic
potential of self-government territorial
units. The powers of local self-government
authorities are defined as the rights and
obligations fixed in normative acts of
various legal force, by which they fulfill
the tasks assigned to them and implement
the provided functions for solving issues
of local importance [8, p. 9].

Part 1 of Article 143 of Ukrainian
Constitution specifies the issues of local
importance for the territorial communities
of the village and city, which they
are authorized to decide on their own
or through the bodies of local self-
government established by them. Part
2 of the mentioned article of the Basic
Law determines a list of issues of local
significance, which is set for the regional
and district councils. It should be accepted
the idea that the right for real local self-
government is recognized today only by
the territorial communities of villages and
cities, since only representative authorities
of local self-government operate on the
level of districts and regions, which are
deprived of the opportunity to create their
own executive bodies [9, p . 71]. Taking
into consideration this circumstance
local self-government bodies are obliged
to «delegate» to the relevant local state
administrations the majority of their
powers, which lead to violations of the

principles of legal, organizational and
financial autonomy not only of district
and regional councils, but also of local
authorities of the primary level.

The constitutional list of issues of
local significance of primary level local
governments includes the management of
property that is in communal ownership;
approving the program of socio-economic
and cultural development and monitoring
their implementation; approval of the
budgets of the respective administrative-
territorial units and control over their
implementation; establishment of local
taxes and fees in accordance with the
law; ensuring local referendums and
implementing their results; formation,
reorganization and  liquidation  of
communal enterprises, organizations and
institutions, as well as control over their
activities; resolution of other issues of
local importance, assigned by law to their
competence.

Regional and district councils approve
programs of socio-economic and cultural
development of the respective regions and
districts and control their implementation;
approve rayon and oblast budgets,
which are formed from the state budget
funds for their respective distribution
between territorial communities or for
implementation of joint projects and funds
borrowed on a contractual basis from local
budgets for the implementation of joint
socio-economic and cultural programs,
and control their implementation; decide
other issues assigned by law to their
competence.

The authority to manage property that
is in communal ownership is logically
conditioned by the material autonomy of
local self-government, which is guaranteed
by Article 142 of the Constitution
of Ukraine. In accordance with this
norm, the material basis of local self-
government is movable and immovable
property, land, natural resources owned
by territorial communities of villages,
settlements, cities, urban areas, as well as
objects of their joint property, which are
in the management of district and regional
councils. Article 60 of the Law of Ukraine
«On Local Self-Government in Ukraine»
previses that local self-government
bodies, in accordance with the law,
exercise on behalf of and in the interests
of territorial communities, the power to
own, use and dispose of objects of the
right of communal property, including all
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property transactions, can transfer objects
of communal property rights to constant
or temporary usage by legal entities and
individuals, rent them, sell and buy, use
as a mortgage, solve and the issue of
their exclusion determined in agreements
and contracts terms and financing of
the privatized and transferred to the use
and lease. The expediency, the order
and conditions for the alienation of the
objects of the right of communal property
are determined by the relevant council.
Revenues from the alienation of the
objects of the right of communal property
are credited to the corresponding local
budgets and are directed at financing the
events provided for by the development
budgets [10].

The next constitutional power of local
self-government, which is conditioned
by the financial autonomy of local self-
government, is the authority to approve the
budgets of the respective administrative-
territorial units and exercise control
over their implementation. According
to Article 61 of the Law of Ukraine «On
Local Self-Government in Ukrainey,
local self-government bodies in villages,
settlements and cities, and urban areas (if
created) independently develop, approve
and implement relevant local budgets
in accordance with the Budget Code of
Ukraine. District and regional councils
approve district and regional budgets,
which are formed from the state budget
funds for their respective distribution
between territorial communities or for the
implementation of joint projects and funds
borrowed on a contractual basis from local
budgets for the implementation of joint
socio-economic and cultural programs,
control their execution. Formation and
execution of district and regional budgets
is implemented by the respective state
administrations in accordance with the
Budget Code of Ukraine. Independence of
local budgets is guaranteed by their own
and assigned to them on a sustainable basis
by law national income, as well as the right
to determine independently the directions
of using local budget funds in accordance
with the law. Intervention of state
authorities in the process of preparation,
approval and execution of local budgets
is not allowed, except in cases that are
envisaged by this and other laws.

Meanwhile, according to Article 142
of the Constitution of Ukraine and Article
67 of the Law of Ukraine «On Local Self-
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Government in Ukrainey, financial support
is provided for the expenses related to the
implementation of the powers of executive
power bodies and the implementation
of decisions of state authorities by local
self-government bodies. Thus, the state
funds the full actualization by the local
self-government bodies of executive
power governments provided by law at
the expense of consolidating the sources
of budget revenues from the relevant
local budgets, providing transfers from
the state budget, as well as transferring
the corresponding state-owned objects
to local governments. At the same time,
decisions of state authorities that lead
to additional expenditures of local self-
government authorities are necessarily
accompanied by the transfer of necessary
financial resources to them. The indicated
decisions are executed by local self-
government bodies within the limits of
financial resources transferred to them.
Expenditures of local self-government
authorities that arose as a result of
decisions of public governments and
previously not provided with adequate
financial resources are compensated by
the state.

In our opinion, in the context of
budgetary discretion of local self-
government, criticism of the provisions
of the Draft Law on Amendments to
the Constitution of Ukraine Regarding
the Decentralization of Power Ne 2217a
dated July 1, 2015 on the exclusion
from Article 142 of the Constitution of
Ukraine of a principle according to which
«the state participates in the formation
of revenues of budgets of local self-
government, financially supports local
self-government». From the point of view
of the Constitutional Court of Ukraine
judge S. Sas such a change is not opportune
since it does not take into account that of
twenty seven entities — administrative and
territorial units — only a few are donors who
autonomously provide themselves and fill
the income of the state budget of Ukraine,
and the rest — recipients who need financial
assistance from the state. The deletion of
this provision from Part 3 of Article 142
of the Constitution of Ukraine reduces the
level of constitutional social and economic
guarantees of the state for residents of
subsidized territorial communities, as it
limits their rights and freedoms [11, p. 51].

Other powers of local self-
government, in particular of the territorial

communities of villages, settlements
and cities have the authority to establish
local taxes and charges. In accordance
with Article 69 of the Law of Ukraine
«On Local Self-Government in Ukraine»
and the provisions of Section III of the
Budget Code of Ukraine concerning the
structure of incomes of local budgets
general funds, local taxes and charges are
fully credited to the revenue part of such
budgets. The current list of local taxes and
duties is defined in Article 10 of the Tax
Code of Ukraine, according to which such
mandatory payments are a property tax,
a flat tax, fees for parking vehicles and
tourist fees. In this case, local councils
are required to establish a single tax and
property tax (in terms of transport tax
and land fee), as well as resolve issues
regarding the establishment of property
tax (in terms of the tax on real estate
property which does not include the land)
and establishment of a charge for parking
places, a tourist tax. The norms of Article
12 of the Tax Code define the powers of
local self-government bodies (village,
settlement, city councils and councils of
joint territorial communities) in the field
of local taxation. These powers should
include: 1) the decision of local taxes and
duties establishment; 2) local taxes and
fees rates setting within the rates defined
by the Tax Code of Ukraine; 3) granting
tax privileges in accordance with the tax
law established by the Tax Code.

The authority to ensure the holding of
local referendums and the implementation
of their results is a distinct problem
authority of local self-government bodies.
Despite such a constitutional norm,
the possibility of conducting a local
referendum has not been provided at the
legislative level, since the issue of a local
referendum has not yet been regulated
by law since the Law of Ukraine «On
All-Ukrainian and Local Referendums»
the issue of local referendum was not
regulated by law in 2012.

Part one and part two of Article 143
of the Constitution of Ukraine wording
contains an indication that local self-
government bodies may decide the issues
of local significance, which are assigned
by law to their competence. The official
interpretation of such a formation was made
by the Constitutional Court of Ukraine in the
Decision of April 1, 2010 and the example
of the powers of local self-government
bodies in the field of land relations. Thus,

in paragraph 4 of the reasoning part of the
specified Decision, the Court noted that,
in accordance with the items «ay», «by,
«c», «g» of Article 12 of the Land Code,
the authority of rural, settlement, city
councils belongs to the disposal of land of
territorial communities, the transfer land
plots of communal property owned by
citizens and legal entities, the provision
of land for utilization from communal
land, and the withdrawal of land from
communal land. The Constitutional Court
of Ukraine considers that these powers
are covered by the notion «other issues
of local importance» mentioned in Article
143 of the Constitution of Ukraine, and
therefore, in their implementation, rural,
settlement and city councils act as subjects
of power, exercising administrative and
other functions [12].

Conclusion. In the process of
decentralization of power it is necessary
to determine the status and the spectrum
of issues of local importance at the level
of the Constitution, that are realized
in legislation and in practice with the
help of specific functions and powers
of local self-government entities in
specific areas of municipal life. The
question of local significance as the
basic object of the municipal government
requires the constitutional and legal
fixation which is based on the principle:
“EVERYTHING THAT IS NOT
EXPLICITLY PROHIBITED BY LAW
IS PERMITTED”

The draft of Law of Ukraine «On
Amendments to the Constitution of
Ukraine Regarding the Decentralization
of Power» that was submitted to the
Parliament for consideration in 2015, now
does not provide the extension of territorial
communities powers, since such changes
primarily aim at increasing the capacity
of communities to exercise their powers.
However, in the course of adopting
amendments to the Basic Law on the
decentralization of power, it is necessary
to provide a wording in accordance
with which local self-government is
the right of a territorial community to
independently solve local issues, and
also to determine the definition of the
concept of «issues of local importancey.
In addition, the functions and powers of
the territorial community that provide
financial and property autonomy of local
self-government, as well as authority over
local referenda, should be fixed precisely.
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HEKOTOPBIE METO/bI, IPUMEHAEMBIE
JJIA ITOAT'OTOBKU AHAJITMTHUYECKHUX BBIBOJ OB,
B PAMKAX MHCTUTYTA KPUMWHAJILHOM PA3BE KU

Ouster BOTUHCKHI,
acIUpaHT Kadeapbl ONepaTHBHO-PO3BICKHOM JACATEILHOCTH U PACKPBITHS IPECTYIUICHUH (akynbrera Ne 2
XapbKOBCKOTO HALIMOHATIBHOTO YHUBEPCUTETA BHYTPEHHHX JIET

AHHOTALUSA

B crarbe aHanu3upyroTCcsl OTJEIbHBIE METO/bl OCYIIECTBICHUSI KPUMUHAIBHOTO aHAIN3a B paMKaX MHCTUTYTa KPUMHHAIBHOU
pasBezku. PaccMarpuBaroTcs pa3Hble TOUKH 3pEHHS Ha BOIPOC MPUMEHUMOI METOI0JIOTHH B TaHHOH cdepe. PackpeiTo obiee conep-
JkaHre 0a30BBIX METOJI0B KPUMHUHAJIBHOTO aHANM3a. J[eTaqpHO aHAIM3UPYIOTCS METOIBI CETEBOTO aHAJM3a U reorpa(uaeckoro mpo-
(umMpoBaHus s JOCTHOXKEHUS Lielied KpUMUHAIBbHOHU pa3Benkn. O003HaYal0TCs paMKU M OCOOCHHOCTH TIPUMEHEHHUS STHX METO/I0B
I10 pa3HbIM HAIPaBICHUSM IIPOTUBOJICHCTBHUS NpecTynHOCTH. OdepunBaeTcs o0muil alrOpUTM CO31aHuUs Treorpaduueckoro IpohuIIs
npaBoHApymmTess. JleaaeTcst BBIBOM, YTO B YKpanHe HEOOXOANMO YCHIUTh MOATOTOBKY aHAJIUTHKOB JUTS IPABOOXPAHUTEIBHBIX Opra-
HOB. [Ipennararorcs myTu peuieHus 3Toi 3a1auu.

KaroueBble cnoBa: KpuMHUHaIIbHAS Pa3BeaKa, METO/BI aHAIM3a, AHATUTHYECKUE BBIBOJIBI, IPABOOXPAHUTENBHBIE OPTaHbl, TPOTH-
BOJICHICTBHUE IIPECTYITHOCTH.

SOME METHODS, APPLIED FOR PREPARATION OF ANALYTICAL DERIVATIONS,
WITHIN THE FRAMEWORK OF CRIMINAL INTELLIGENCE PROCESS

Oleh BOHYNSKYI,
Postgraduate of Department of Operative and Search Activity and Crime Detection of Faculty Ne 2
of Kharkiv National University of Internal Affairs

SUMMARY

In the paper the separate methods of criminal analysis realization during the criminal intelligence process are analysed. The dif-
ferent standpoints on a question of applicable methodology are examined in this sphere. General matter of base methods of criminal
analysis is exposed. In detail the methods of network analysis and geographical profiling are analysed for achievement of aims of
criminal intelligence process. Scopes and features of application of these methods are designated on different directions of criminality
counteraction. The general algorithm of creation of offenders geographical profile is outlined. Drawn a conclusion, that in Ukraine it is
necessary to strengthen training of analysts for law enforcement authorities. The ways of decision of this task are offered.

Key words: criminal intelligence process, analysis methods, analytical derivation, law enforcement authorities, criminality coun-
teraction.

REZUMAT

in articol sunt analizate metode separate de implementare a analizei penale in cadrul institutiei de informatii criminale. Sunt
luate in considerare diferite puncte de vedere cu privire la problema metodologiei aplicabile in acest domeniu. Continutul general al
metodelor de bazd ale analizei penale este dezvaluit. Se analizeaza in detaliu metodele de analiza a retelei si de modelare geografica
in scopul atingerii obiectivelor inteligentei criminale. Sunt enumerate domeniul de aplicare si specificul aplicérii acestor metode in
diferite domenii de contracarare a criminalitatii. Se contureaza algoritmul general pentru crearea profilului geografic al infractorului.
Se concluzioneaza ca in Ucraina este necesar sd se consolideze formarea analistilor pentru agentiile de aplicare a legii. Sunt propuse
modalitdtile de rezolvare a acestei probleme.

Cuvinte cheie: informatii criminale, metode de analiza, concluzii analitice, agentii de aplicare a legii, combaterea criminalitatii.

[HocranoBka mpodiaembl. B cospe-
MEHHBIX YCIIOBHSIX IPAaBOOXPaHUTEIIbHBIC
OpraHbl BCEro MUpa BCE aKTHBHEE IpUMe-
HSIFOT HOBAIMKM M MOIIHBIN aHAIMTUYCCKUI
anmnapar B NPOTUBOACHCTBUU IMPECTYIHO-
cti. Bo MHOTHX cTpaHax CO3[aHbl CIIeIH-
ANMM3UPOBAHHBIC TIOMPA3NICIICHUS, 3a1adeit
KOTOPBIX SIBISIETCS 00paboTKa TOCTYIIako-
el THPOPMAITH C TIOCIIETYOIIAM MPE/I-
CTAaBJICHUCM AHAJTIMTUYCCKUX BBIBOJIOB,
HOCIINX OHepaTHBHBIﬁ, TaKTH'-ICCKPIﬁ

WM cTparermdeckuii xapakrep. HaubGonee
YacTo Takas JIeATeNIbHOCTh IPOBOIHUTCS B
pamMKax HMHCTHTYyTa KPMMHHAJIBHOW pas-
BEJIKH, KOTOPBIH YK€ NPOYHO YKOPEHUIICS B
npodecCHOHANBHOH chepe HAIMOHATBHBIX
U MEXKIyHAPOIHBIX TPABOOXPAHUTEIBHBIX
OpraHoB (cM., Hapumep, [1]).
AKTYyaJIbHOCTh TeMBbI HCCJIEI0Ba-
Hus. s opQexkTHBHOI TOATOTOBKH
COOTBETCTBYIOLIHX  Pa3BEIbIBATCIILHO-
AQHAJIMTUYCCKUX BBIBOJOB MPUMECHSIOTCS

3HAHMS W3 pa3HbIX HAy4HBIX OTpaciei,
obnu4eHHbIe B ()OPMY KOHKPETHBIX Me-
TOZOB. AHAQJIM3 3THX METOJOB SBISETCS
BaXHOU 3a/1aueil Ui U3y4eHUs: HHCTUTY-
Ta KPUMHMHAJIBHON Pa3BEeJIKH KaK 1IEJIOCT-
HOTO MEXaHH3Ma.

CocTosinue ucciaegoBanusi. Bompo-
Chl METOJOJIOTMH KPUMHUHAIBHOI pas3-
BEAKH IOJHMMAINCh MHOTHMH FHCCIIe-
JoBarensaMu. B »Toi CcBA3M cremyeT Ha-
3Bath pabotsl C. Anbyma, O. Boukosoro,
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X. bpeitmu, M. Ipubosa, [Ix. I'pu-
Ba, P. JIoBuca, T. JIxona, E. JXwurkoro,
M. Unneca, K. HUcmaiinosa, /. Kaprepa,
IT. Knepkeca, A. Kopsictuna, B. Koanu,
B. Kpebca, M. Makryaepa, A. Mamxas,
C. bpayna, B. Hexpacosa, M. Iletepco-
Ha, JIx. Perkmuda, O. Paiibaxa, K. Poc-
cu, B. Cumosuna, M. Crepoy, H. Tumm,
B. ®ummmnosckn, ®. Gopruna, A. Xans-
keBuua, Jx. Xaynerra, B. Illennpuka,
k. Hlentuukoro, WM. HluHkapeHko,
C. llIneiinepa 1 MHOTUX APYTHX aBTOPOB.
Bwmecrte ¢ Tem ciegyer OTMETHTh, YTO B
OOJNIBIIMHCTBE U3 MPOAHAIN3UPOBAHHBIX
Hay4HbIX TPYIOB BONPOCHI MPUMEHEHUS
KOHKPETHBIX METOJIOB BO BPEMsI OCYIIECT-
BIICHHSI KPUMHHAIBHON Ppa3BEIKH, OCO-
OEHHO B HAIMOHAIBHOW IOPHUIMYECKOH
HayKe, OCBEIIEHBI KpaifHe HeOCTATOUHO.

Ieablo U 3ana4eil JaHHOH CTATbH
SBJSIETCSl aHAIN3 OTIEIBHBIX METOMOB,
MPUMEHSEMBIX JUISI TIOJTOTOBKHM aHAJH-
THUYECKUX BBIBOJIOB, B paMKaX WHCTUTYTa
KPUMUHAJILHOW Pa3BEelIKHU.

H3i10:keHHe 0CHOBHOIO MaTepuaJia.
LleHTpanbHBIM 3JE€MEHTOM KpPUMHHAJIb-
HOHM pa3BelKH Kak Ipolecca SBISETCS
aHanu3, 0e3 MPOBEICHHs KOTOPOro cama
9Ta ACATEIBHOCTh TEPSET CMBICI, a HAKO-
[UIGHUE JaHHBIX OyaeT B OOJBIIUHCTBE
CJIy4aeB IIyCTOM TPaTol BPEMEHHU.

Bo Bpemst ananm3a MOTyT OBITh TpUMe-
HEHBI pa3Hble METOIBI M HCIIOIb30BaTHCS
KOHKPETHBIE MOJICJIN PabOThI C JaHHBIMH.

CornacHo Opuranckod Hanmonais-
HOIl pa3BenbIBaTEIbHON MoOJenn pasBe-
JIbIBAaTE/IbHO-aHAJIMTUUECKUE  TPOLYKThI
(dbopMHUpYIOTCSl C HUCIIONBb30BAaHHEM 9-TH
OCHOBHBIX METOJIUK: aHAJIU3 PE3ybTaTOB,
aHaJM3 KPUMUHAIBHBIX MOJEIICH, Mpodu-
JUPOBAHUE PBHIHKA, aHAIU3 JaeMorpadu-
YECKHX M COLUAIBHBIX TPEHIOB, podu-
JIUPOBAHHUE TIPECTYMHOU NEATEILHOCTH,
CETEeBOH aHaJN3, aHAIN3 PHCKOB, aHAJM3
LIEJIEBBIX TMTPOQHIIeH, OIeHKa OIepaTHB-
HOW pa3BeIbIBaTeNIbHON MH(pOpManun
[2,m. 7.11].

VKka3zaHHYI0 KJIAaCCU(HUKALUIO HEb-
351 Ha3BaTb YCTOMYMBOM, MOCKOJIbKY BO
BpeMsl OCYLIECTBICHHUS KPUMHUHAIbHON
Pa3BeIKH MMOCTOSIHHO BHEAPSIOTCS HOBBIE
METObI aHaJIH3a.

C. P. Ilneiinep BbLAETSET aHAIHU3
Tene()OHHBIX CBsI3el, aHaIM3 MOTOKOB,
CeTeBOil aHanmu3, (PUHAHCOBBIM aHAIW3,
BHU3yaJbHBIH aHaIW3, KOHTEHT-aHAJN3,
COCTaBJIEHNE CMEIIaHHBIX TaOIuI KpH-
MHUHAJIBHOTO aHajlM3a, KapTrorpapuposa-
HUE Toio3peBaeMbIx [3, c. 9].

[pakTuka nokKa3bIBaeT, Y4TO MOAABIA-
IOIIee YUCIO AHATMTHYECKUX BBIBOJIOB
COZIEPKUT SJICMEHTBI CETEBOIO aHAJIM3a.
OTOT METOJ SBISETCS OCOOCHHO aKTY-
AIBHBIM B YCJIOBUSIX M3y4eHHs OOJBLINX
NPECTYIHBIX TPYNIl W  OpraHu3aluii,
MIOCKOJIbKY C YBEJIMUEHHEM CETH, MOJIe-
JKale aHaiu3y, PacTeT M BEPOATHOCTH
oOHapyXeHHs B HEll CTabbIX MEeCT, MOsB-
JISIeTCS. BO3MOXKHOCTD IIPOCIIEIUTH COOT-
BeTcTBytonme cBs3u. CereBoil aHamm3
IpelyCMaTpuBaeT NpPUMEHEHHE TEOpUH
rpadoB K oOmpenesieHHbIM OOBEKTaM,
COOBITHSIM H T. 1.

OHOM U3 NOMYJSPHBIX METOAOIOT U,
[PUMEHSEMbIX JUIS NPOBEICHUS KPUMH-
HaJIBHOW Pa3BElIKU M KOTOpasi CONCPIKUT
0O0JIBIIIOEe KOTMUECTBO 3JIEMEHTOB CETEBO-
ro aHaimsa, siBisiercsi Anacapa. M. Crie-
poy [4, c. 255], uccnenys mpuMEHEHHE
METOJOJIOTHN Anacapa B KpHMUHAIBHOM
pa3Bezike, OTMEYAeT €e IOJIE3HOCTh IS
HaIISTHOTO  TIPE/ICTABICHNST aHAUTHKY
coOpaHHbIX JaHHBIX. Bo-nepBbIX, aHau-
THK IPE/CTABISACT CBA3M MEKAy (Qury-
paHTaMH M TakUM O00pa3oM ompesesser
MIPECTYITHYIO POJIb KaX10ro. Bo-BTopsIx,
CIIPOCKTUPOBaHHbII rpad B uueane m1oi-
KEH MMETh CTPYKTYDY, DU KOTOPOH ero
pebpa He OymyT mepecekarbes (TIaHap-
HOCTh rpada). AHAIUTHK IBITACTCS
JIOCTHYb TOW 1enu. B-TpeTbux, B LEHTP
rpada moMemaroTcs (QUrypsl, KOTOpBIE
UTPAIOT KIIIOYEBBIC POJIH.

Mertoznpl Anacapa UMEIOT HECKOIBKO
YIPOILICHHBIH XapaKkTep ¢ TOYKU 3PEHUS
cereBoro aHanu3a. M. Criepoy Ha3bIBaeT
B 3TOI CBSI3M HECKOJBKO MPOOIEMHBIX
MOMEHTOB:  JIByXMEpHOCTb  MOJEJeii,
CIIOKHOCTh JocTxkeHust dddekra ma-
HApHOCTH Tpada B peasbHbIX YCIOBHSX,
OIIpE/ICNICHUE IEHTPAJIbHBIX (UTYp IO
OTpaHHYCHHBIM JIAaHHBIM [4, ¢. 256].

IMocnennssa npobiema 3aKiouaeTcs B
TOM, YTO MOYKHO OIIHOOYHO OMpEIEITUTH
B Ka4eCTBE KIIOYEBBIX (QUTYp JIUIL, HMe-
IONMX HauOoJbIIee KOJMMYECTBO CBSI3EH,
OJIHAKO B JEHCTBUTEIBLHOCTH OHHU HE Oy-
JIyT TaKOBBIMH. OJTO MOXET IPOU30HTH
1100 BBH/Y OTPaHUYEHHOCTH U3BECTHBIX
JIAHHBIX, MO0 TO JIPYrMM IIPUYHMHAM.
Tak, Hampumep, BO BpeMs HCCIIEIOBa-
HUSI CBsI3eH B UTANBsIHCKON Maduu ObLIO
00HApyKEHO, YTO JHAEPH MPECTYMHBIX
IPYIIUPOBOK BBIXOASAT Ha CBS3b C JPY-
IMMH 4JICHAMH TPYIIBl 4epe3 OrpaHu-
YEeHHOE YUCIIO KOHTAKTOB [5]. DTOT (akT
MOXET CIIOCOOCTBOBATH TOMY, UTO BO Bpe-
MsI aBTOMAaTH3UPOBAHHOTO aHAJM3a Telle-

(hOHHBIX CBSI3eH WICHOB OPraHU30BAHHOI
NPECTYNHON TPYHIUPOBKH JEHCTBUTEb-
HbIe JIUAEPhl OKKYTCS Ha mepubepun
[OCTPOCHHOTO rpada.

BooOuie, aHamu3upys KpUMHHaIIb-
HBI€ CETH, JUIS KaXKA0TO U3 €€ yIaCTHHKOB
11e1ec000Pa3HO BBHICUUTHIBATE KPOME CO-
[IHAITFHOTO TAK)Ke TaK Ha3bIBAEMBIN «KpH-
MHUHAJIBHBIH KarmuTam (MOJNe3HbIe KpH-
MHUHAJIbHBIC 3HAHUS M HaBBIKHU, JOCTYI K
OpYIUSIM U CPENICTBaM COBEPILIEHHS Mpe-
CTYIUICHHH, CBS3U C APYTHMMH JIMIAMU C
KpUMHUHAIIBHOM penyTanueii). B coBokym-
HOCTH OHM Oy/1yT OIpeJeNsATh BeC JIMIa B
KpUMHUHAIBHOU cpeze. B paMkax ananuza
CBsI3ell B COLMAJIBHBIX KPUMMHAJIBHBIX
CTPYKTYpax [JIsi ONPEACNICHNS MEeXaHM3-
MOB WX Da3IOKEHHS W JE3UHTETPALUH
HEOOXOAMMO TPHUBIEKATh METOIO0JIOTH-
YeCKHH ammapar TeOpHH aHajlu3a COIH-
anpHBIX ceteit (SNA), B ToM umncie onpe-
JIENUTH JUISI KaKIOro OOBEKTa COOTBET-
CTBYIOIIIE METPUKH: CTEIIEHb [IEHTPaITb-
HOCTH, CHIIy CBS3U, SKBHBAJICHTHOCTb U
ToMy 1Io100HOE (CM., Hanpumep, [6]).

KoHeuHO, BO BpemMs MOCTPOEHHs
COOTBETCTBYIOIIHMX I'PA()OB U BHICUUTHIBA-
HHS 3aKOHOMEPHOCTEH CJIeayeT MOMHHUTh
0 B&KHOCTH OIpE/IeICHHs XapaKTepa CBsi-
3¢l MexIy OOBEKTaMH WCCIECIOBAHHUS.
Coznanne OTIENbHBIX rpadoB ¢ momod-
HBIMHU CBSI3IMH JTa€T BO3MOXXHOCTH KpO-
Me BCETO IPOYETo CAEaTh UX BU3yaJTbHO
MIPUEMIIEMBIMHA ISl BOCIIPUSITHS YeJIOBe-
YECKHUM TJIa30M B CHIIY HX MEHBIIIETO pa3-
Mmepa. Taxoke u1s1 O0s1ee HaIISTHOTO Hpe-
CTABJICHUS JIAaHHBIX OTJEJIbHBIC MCCIEI0-
BaTeIM MPeJIaraloT NPUMEHATh TEXHUKH
YBEJIMYEHHS OTJEIbHBIX Y4acTKOB Ipada
(fisheye), dokycupoBKy, reorno3unnoHu-
poBaHKe MaHHBIX Tpada, a TakkKe KOMOU-
HUPOBAHHE YKA3aHHBIX TEXHUK [7].

CeTeBoll aHAN3 MOXKET MPHUMEHSThH-
csl HE TOJNBKO JJISI OTpENeNCHHUs PO
U aKTHBHOCTH TIPECTYITHOTO JJIEMEHTA,
HO M JUISl TIOMCKA JIMII, SIBIISIOIINXCS TI0-
TEHIMAIGHBIMI ~ KOHQuIeHTamu. Mc-
MOJIB30BaHUSl CETEBOIO aHaJIN3a C ITOH
LEeNbI0 PAacCMaTpUBAIOT, HAIPHMEp, HU-
nepnanjackue uccnenonarenu 1. Jlyaiin u
I[1. Knepke. B wacTHOCTH, OHM Tpeasnara-
0T 3TO JieNiath B chepe mpoTHBOACHCTBHSA
KHOEPIPECTYITHOCTH U TOPTOBIIE JTHOBMU
[8, c. 151] (B aT0M1 cBsA3M cM. Takxke [9]).

Kak moka3plBaeT IpaKTHKa Cylle-
CTBEHHYI0 4YacTh (DYHKIHMII KpUMHHAIb-
HOTO aHajHM3a MOXHO (HOPMaIN30BaTH
[10, c. 140], a, cnenoBarensHO, U 3apo-
rpaMMHpPOBaTh. ITO Cpeau MPOYEro
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JIOCTUIaeTCsl UCIIONb30BAaHUEM Mojereit
(11a0JIOHOB), KOTOPBIE YYHTBHIBAIOT KaK
[POCTPAHCTBEHHbIE, TAK M BPEMEHHbIE
rapaMeTpbl COBEPILEHUS TeX WM MHBIX
npaBoHapymieHni. HexoTopsie aBTOpPBI
TAKOKe IPEUIAraloT YYUTHIBATh KOJIHMYE-
CTBEHHBIC MapaMeTPsl U HETIOCPE/ICTBEH-
HO CBSI3W JUISI BU3yalW3aIlMH Tpopado-
TaHHBIX cBeleHui. Cama e BU3yalu3u-
pOBaHHas MOJENb JOJDKHA OTOOpaXkarh
uHdopManmo 0 COOBITHAX, MECTax,
o0beKTax, cBA3AX, NPOQUIIX U pecypcax
[11, c. 149, 150].

IMouck acconMaTUBHBIX CBA3EH B pam-
Kax CETEeBOr0 aHajM3a SIBJISETCS J0CTa-
TOYHO HETPUBHAIBHBIM 3afaHueM. Jlist
9TOrO MOTYT TPHMEHSTHCS pasHbIC Ma-
TEMaTHYECKHE AITOPUTMBI (CM, Halpu-
Mmep, paboty Jx. Keio n X. Yena [12]).
BwMmecTe ¢ Tem U1 TOMCKA POy IIIEHHBIX
cBsi3ell MexIy OObeKTaMH, KOTOpbIE He
OBUIM  TIOATBEPXKACHBI  (PaKTUIECKUMH
CBEJICHHUSIMH, TaK)X€ MOTYT MPUMEHSTHCS
JIOCTATOYHO TIPOCTBIE MaTeMaTH4YecKue
pelIeHHs, KaK TOT e IOJCYET KOJIu4Ye-
cTBa OOIIMX CBsI3eH IS KaKIOro y3ia
CeTH C UX MOCJIENYIOIUM CPABHEHHEM.
[TpUMEHUMOCTB 3TOr0 MeTo/a OblIa IKC-
MEPUMEHTAIBHO JI0Ka3aHA UTATbSHCKUMHU
yaensimu [13].

Eue oqanM 3()(eKTHBHBIM METOIIOM,
MIPUMEHSEMBIM BO BpPEMs OCYIIECTBIIE-
HUSl KPUMHHAQJIBHOH pa3BeIKH, SBISIET-
¢ KaprorpadupoBaHHE —TIPECTYIHBIX
nposiBieHuit. OHON U3 IeNel, KOTopyro
JOCTUTAIOT C MCIOJIb30BAHHEM 3TOTO
METO/ia, SBJISAETCS IOCTPOCHHE TaK Ha-
3bIBAEMBIX TeorpaMueckux NpoduiIei.
VYka3aHHble TPOGUIM MO3BOJISIOT O4Yep-
TUTH NPOCTPAHCTBCHHBIE PAMKH, B KOTO-
PBIX IPABOHAPYIIUTENb MOXKET JKUTh WIIH
BECTH KaKyIO-TO AEATENbHOCTH. Vcmons-
30BaHMs ONHMCAHHBIX NpOoQuiIeii BMecTe
C TICHXOJOTMYECKMMH MO3BOJIAIOT Ooiee
LEJIOCTHO MOAOUTH K pPAacCIeIOBaHHIO
YTOJIOBHBIX IIPaBOHAPYIIICHHUH.

B ocnoBe moctpoenust reorpaduye-
CKHX NpoQuiIeil JexUT Teopus, CONIaCHO
KOTOPO# Kak >KepTBbI, TaK U IPaBOHAPY-
IINTENN HMMEIOT OIPEAEIEeHHbIE YCTOM-
YMBBIE MapIIPYThl IBMXKEHHS, B paMKax
KOTOPBIX OHH COOCTBEHHO U OCYIECTBIIS-
IOT CBOIO TOBCEIHEBHYIO JICSTEILHOCTD.
Kax ormeuaer /Ix. Perkiu, npaBoHapy-
IIMTENTN OOBIYHO HE OTHPABIIIOTCS Jalie-
KO OT CBOETO MOCTOSHHOTO MECTOHAXO0XK-
NIEHWs] JUIST COBEpPIICHUS MPECTYIUICHHUS,
MOCKOJIbKY 3TO TpeOyeT OT HUX IOIOJ-
HUTEJIBHBIX YCWJINH W ITOBBIIIAET PHCK

ObITh NOMMaHHBIMU. BMecTe co 3HaHUS-
MU THITHYHOTO NPECTYNHOTO IOBEACHHS
reorpaduueckoe MpoQUIUPOBAHHE JaeT
BO3MO)KHOCTh [IPABOOXPAHUTEIbHBIM
OpraHam OIIPEJICNIUTh TOYKY BEPOSTHOTO
npeObIBaHUs IPAaBOHAPYIINTEINS Ha Ope-
JICIICHHOW MECTHOCTH [ 14, c. 74].

DddektuBHOE  KapTorpaduueckoe
npoUIMpPOBaHHE B COBPEMEHHBIX YC-
JIOBHSIX MPAKTHYECCKH HEBO3MOKHO OCY-
HICCTBIATh 03 TPUMCHEHHUS CIICIHAIH-
3UPOBAHHOIO MPOrPaMMHOr0 obecreue-
HUA. B KauectBe npumepa mocieqHero
MOJKHO Ha3BaTh HpoaykThl Rigel komra-
nuun ECRI (ecricanada.com), Crimestat
(www.nij.gov/topics/technology/maps/
pages/crimestat.aspx),  OTEUECTBEHHbI
komruteke RICAS (police.kh.ua). IMapai-
JEJIBHO C CO3JaHHeM reorpaduueckux
npoduield, Kak TPaBUIIO, MPOHCXOIUT
MOCTPOCHUE TaK HA3bIBAEMbBIX «TEILIOBBIX
KapT», KOTOPbIC MPU3BAHBI BU3YAIH3HPO-
BaTh Ha KapTe Hanbosee KPUMHUHOTCHHbIC
YYacCTKH. OTH YYacTKH OTOOpa)KaroTCst
0osiee HACBIIICHHBIM 1IBETOM, KaK IPaBU-
JI0, C KPACHBIM OTTEHKOM.

Kak BepHo ormeuaer A.H. Xanbke-
BUY, TeXHHKa reorpaduueckoro mpodu-
JMPOBAaHMS TMO3BOJSET YIPOCTUTH 00-
paboTKy HMH(OPMAIIMOHHOTO MOTOKa, C
KOTOPBIM ~ CTAJIKHBAIOTCS  IOJIHLCHCKHE
MOJIPA3/ICNICHUS] BO BPEMsI PacCIICI0BaHHs
CepHUHBIX MPECTYIUICHU, a TaKXKe OIl-
TUMHU3UPOBATH  ONEPATHBHO-PO3BICKHYFO
TaKTHKY T[OWCKA MPECTYIHUKA: CY3UTh
KpyT TOJ03PEBAEMbIX 3@ CUET CONOCTaB-
JICHUs TePeYHs I0/I03PEBACMBIX M JIMI,
KOTOpBIE HAXOIATCS B BBICOKOMPO(DHUIIb-
HOI 30HE; CHJIaMH TOJHMLUHM OPraHH30-
BaTh B 9TOW 30HE MHTEHCHBHOE MATPYJIH-
poBaHME B 4achl Hauboiee BEPOSTHOTO
COBEPILICHUST NPECTYIUICHUS; aKTHBH-
3UpOBaTh HA OTMEUCHHOH TEPPUTOPUH
CHCTEMY OOIIECTBEHHOTO MH(OPMHUPOBa-
HUS 1 ToMy niooOHoe [15, c. 340].

OOmmuii anropuT™ MOCTPOEHHS Teo-
rpaduueckoro  TpoduIs  JOCTATOYHO
obcrosirennsHo  ommcan  P.H.  Kokcue
[16, c. 186]. CoorBercTBYIOLMI MOPS-
JIOK JIGHCTBHUI MPaBOOXPAHUTEIST MOXHO
HPEJCTaBUTh CJISTYIOIIUM 00pa3oM.

1. HeoOxoauMO BHHUMATEIBHO HU3Y-
YUTh OCOOCHHOCTH M MPHUHIMIIBI TeOrpa-
¢uueckoro mnpodunuposanus. Crenyer
HNOMHHUTB, YTO 3TOT METOJ HE SBISCTCS
NPUMEHUMBIM KO BCEM BHJAaM Cepuii-
HbIX npectymienuid. Haubonee mones-
HBIM Teorpadpuyeckoe npopUIHpOBaHIe
CTaHOBHTCSI BO BpEMs paccleI0BaHHs
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HACWJIbCTBEHHBIX NPECTYIUICHUH IIPOTHB
nuna (cepuiiHble/ceKcyanbHble YOUNCTBA,
M3HACWIIOBAHUS, TIO[DKOTU M TOMY 1107100~
HOE), 3aTO OHO MaJIO MOAXOAUT IS pac-
CIIC/IOBaHUSI KOPBICTHBIX IPECTYIUICHHUH,
KaKk T€ JKC KBapTUPHbIC KPAXH U T. I.
Teorpaduueckoe npopUIMpPOBaHHE OPHU-
CHTHPOBAHO HA JIMI, KOTOpPBIE HMEIOT
MOCTOSIHHOE MECTO MpedbiBaHus. Eciti sxe
JMIO BEACT Opojsuuii 00pas uU3HH HIIH
MOCTOSIHHO MEHSIET MECTOIOJIOKCHHUE, TO
9TOT crocod uAeHTHU(UKALUK SABISETCS
MasionpurogasiM. Emie oqHol ocoGeHHO-
CTBIO 3TOTO METOIA SABISETCS TO, YTO JUIs
ero 3(G(eKTHBHOrO MPUMEHEHUs HY)KHO
uMeTh MHPOPMALIMIO O MECTax COBEpIIIe-
HUS HECKOJBKUX (TI0 KpaiiHel Mepe ABYX,
a JIy4lle He MEHee YeThIpeX) MpaBoHapY-
LICHHUH, K KOTOPBIM BEPOSTHO HPHUYACTHO
OJIHO JIUIIO.

2. Teorpadunueckoe npodunmmposa-
HUE JIOJDKHO 0a3UpOBaThCs Ha KAK MOXKHO
OONbIIIEM KOJIMYECTBE TOYHBIX MPOBE-
PEHHBIX JTaHHbBIX. J[OJDKHO OBITH y4YTEHO
HE TOJBKO MECTO HEHNOCPEICTBEHHOIO
COBEpIICHUS NPECTYIUICHUS, HO U IpyTHe
JIOKalLlMK, HAPUMeED, MeCTa, I1e MPEeCTyII-
HUK BCTPETHJI JKEPTBY, /1€ CKPBUI CJIE/bI
COBEpIICHUS MPECTYIUICHUS, T/A€ CHSII
HAJIMYHOCTh C MOXUIIEHHOW KpPEIUTHOU
KapTOYKH MJIM Peaii30Bajl MMOXUILCHHbIC
BCIIH U T. II.

3. OO0o3Ha4YeHHE KIIOUEBBIX TOUYEK
Ha KapTe. DTU TOYKH, KaK IPaBUIIO, OT-
paarTCs pa3HBIMH [BETaMH ¥ JIOJKHBI
COJZIep)KaTh COOTBETCTBYIOILYIO XPOHOJIO-
IMYECKYI0 MH(OPMAIMIO, a TAKXKE 3aKO-
JIpoBaHHYI0 MH(popMmanuio 00 o0cTosi-
TEIbCTBAX COOBITHS.

4. Ompenenenne 0a30BON  Kpyra.
C 5Toii 1eNTbI0 HE3aBUCHMO OT XPOHOJIO-
MU COOBITHI Ha KapTe BBIOUpAIOT JBE
HauboJIee OT/IANICHHBIC KIIIOUEBbIC TOUKH,
KOTOpBIe ObUTH omperneneHsl panee. [ps-
Mast — pacCTOSIHIE MEX/ly HUMH Oy/IeT BbI-
CTyIarh JHAMETPOM COOTBETCTBYIOIICTO
Kpyra. YKa3aHHBIA KPyT MOXHO paccMa-
TpPUBAaTh B KaueCTBE OPHUEHTHPOBOUHOM
JIOKallMK, B HpeJesax KOTOpPOW JeHCTBy-
eT npecTynHuK. IMEHHO Ha TeppuTOpun
B IpeieNnax O4YEepYeHHOro Kpyra CTOUT
CKOHIICHTPHPOBATh OCHOBHBIC YCHIINS,
KacalolInecs pacciielOBaHusL.

5. IlpumeHeHnEe JOMOLIEHTPUYECKOTO
nozaxoza. st 3TOro BBIOMPAIOT MEPBbIC
10 BPEMEHM YEThIPE WHIIMACHTA, 000-
3HAYEHHOTO Ha KapTe, U aHaJIOTUYHO ITpe-
JBITYIIEMY MYHKTY BBICTPAWBAIOT HOBBIH
KPYT, KOTOpBI OOBIYHO OyJEeT MEHbIIEe
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IpebIAYIIero. JToT noaxoy Oasupyercs
Ha TOM, YTO CYILIECTBYET BBICOKast BEPOAT-
HOCTH (~66%) TOBEAEHHS MPECTYITHHKA,
KOTOpPOE XapaKTEPU3YeTCsl COBEPLICHUEM
CHayaJia MPEeCTyIUICHNs TTOJaJIbIIIe OT Me-
cTa 00MTaHWs, C IOCTCNICHHBIM H30upa-
HUEM 0ojiee ONMM3KUX K €ro Pa3MEIICHHIO
MECT ISl IPOTHBONIPABHON aKTHBHOCTH.

6. s Oonee TouHON (HOKYCHPOBKU
Ha TEPPUTOPHU PACCIIENOBAHUS HYKHO
MPOBECTH TaK HAa3bIBAEMYIO KJlacTepH3a-
LU0 (BBLIETICHHUE TPYII 110 ONpEeIieH-
HBIM IpU3HaKaM). Hanpumep, onpenenuts
JIOKAIUIO, TJIe COBEPLICHHO HamOoubliee
KOJIMYECTBO MPECTYIUICHUH, WIN C y4e-
TOM XPOHOJIOTUH COOBITHI OIIPENeIHUTh
MPOCTPAHCTBEHHBII BEKTOP MX Pa3BHUTHSI.
3T0 MO3BOIISET elrie OOJIBIIE Cy3UTh TePPH-
TOPUIO MOUCKA, CO3/1aTh MPEIIOCHUIKH IS
Oornee pannoOHAIHLHONW PAacCTAHOBKU CHII H
cpencts. IIpu 5TOM HY)XHO yUUTHIBATh, 4TO
HUCTIAJAIONIAN TPEH]I MPECTYIUICHHH I10
PaCCTOSTHHIO MOXKET CBUJIETEIILCTBOBATH O
TOTOBHOCTH IIPECTYIHHUKA «ITyTEHIECTBO-
BaTbh» ISl COBEPLICHUS [IPOTHBOIPABHBIX
JEeUCTBUIL.

7. Bo Bpems mocTpoeHus reorpa-
(uueckoro npoduisl CTOUT YYUTHIBATDH
XapakTep Teppuropuu moucka. Cremyer
paccMOTpeTh BOIpPOoc 00 MCKIIOUSHUH 3a
MpeAesl 30HBI PacCIeAOBaHUS TTOBEPX-
HOCTEl BOIOEMOB M JPYIHX YYacTKOB
MECTHOCTH, TJIe MECTO IpeObIBaHUs Mpe-
CTYITHHKA SIBIISIETCS] MAJIOBEPOSITHBIM.

8. HyXHO TOCTOSIHHO KOPpPEKTHpPO-
BaTh NPOQUIb C yYETOM IOCTYHAIOIIEH
nHdopManmu. OTOT TPOLECC [OIDKEH
YUHUTBIBATh AMHAMUKY PACCIICIOBAHUS.

9. B urore npoucxoauT MHTEpHpeTa-
1M TIOTYYECHHBIX pe3yabTaToB (puc. 1).

Puc. 1. IlocTpoennas fuarpamma,
rie Hu@pbl B KPyrax — Mecta coObITHI
B XPOHOJIOTHYECKOM NOps/IKe,

X — BeposiTHOE MeCTO OOUTAHUS
10/103peBaeMoro

Pe3ynbTarhl, 0Iy4eHHbIE BCIICICTBUE
reorpaduueckoro npoUIMPOBAHYS,
MOTyT OBITh HUCIIOJb30BaHbI KaK B MPOAK-
TUBHOH, TaK W B PEAKTUBHOW MPaBOOX-
paHUTENBHON AeATeNbHOCTH. B mepBom
clly4yae pedb UJIET, HalmpuMmep, 00 ycuiie-
HHUM TaTPYJIMPOBAHHS KOHKPETHOW MecT-
HOCTH, OPHEHTHPOBAHUS OOIIECTBEHHO-
CTH Ha COOOIIECHHE O IOIO3PUTENIBLHON
aKTUBHOCTH B TIpeJeliax OMNpeIeIeHHOI
30HBI U TOMY nofo6Hoe. Ecin peus unet
0 PEaKTUBHOW JESATEILHOCTH, TO BO Bpe-
M$ PaccieloBaHusl MOKHO COIOCTABIIATD
reorpaduueckuii mpopuiab ¢ MecTaMu
0o0MTaHUS IOI03PEBAEMBIX, MPUOPUTET-
HO OTOMparh OHoIOrHYecKre 00pasibl y
TeX JIUII, KOTOPbIE )KUBYT WK paboTaloT
B TIpefeslaX OYepUYEHHOH 30HBI, U TOMY
nozo6Hoe.

BoiBoabl. C ydeToM MpOBEICHHOTO
aHasM3a MOXKHO KOHCTaTHpPOBAaTh, YTO BO
BpeMsl IIPOBEJCHUSI KPUMUHAIBHON pas-
BEJKM Ha JTale aHali3a HCIONB3yeTCst
LENbId PsAZl METO/OB, COBMEIAIONIMX B
cebe pa3nMyHble HAy4HbIC ITO3HAHMS.
Ot0 Jenaer paboTy aHAJIUTHKA OJHOW M3
HanOosee KBaJU(QUIUPOBAHHBIX M, KaK
ClIeAICTBUE, TPEOYyIOLIeH CyIeCTBEHHO
MOArOTOBKH. HeyauBUTENbHO, 4YTO BO
MHOTHX BEIYLIMX TOCYAapCTBaX MHpa
LITAaT AHAJMTHKOB  IIPABOOXPAHUTEIIb-
HBIX OpPTraHOB CYIIECTBEHHO IIPEBOCXO-
JIUT KOJWYECTBO MOJIEBBIX COTPYIHHKOB.
B yKpauHCKHUX IPaBOOXPAHUTEIIBHBIX Op-
raHax, B YaCTHOCTH B IOJHIIUH, KOJIMYe-
CTBO aHAJMTHKOB IIOKAa HEBEJIUKO, OTHAKO
Pa3BUTHE 3TOTO HANPABICHUS HAXOIUTCS
MO/l TOCTOSIHHBIM KOHTPOJIEM PYKOBO[-
ctBa Hanwnonansnoit momuuuu. Iloaro-
TOBKY COOTBETCTBYIOIIMX CIIELUAIHCTOB
MOXKET OCYIIECTBIIATH XapbKOBCKUI Ha-
LHOHABHBIH YHUBEPCUTET BHYTPEHHHX
JIeJI, B KOTOPOM HMEETCSI OTIBIT H3JI0XKEe-
HUSI COOTBETCTBYIOIIMX KypCOB, a TaKKe
CYIIECTBYEeT HANpaBJICHHE TEXHUIECKHX
(cMm., Hampumep, [17]) u mcuxomormye-
CKHX WCCIIIOBAaHWH JUISl PEIICHUs 3a1ad
IIPAaBOOXPAHUTEIbHOH JeATEIbHOCTH.
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NCITIOJIB30OBAHUE CIIEHUAJBHBIX
3HAHUUA NPU PACCJAEJOBAHUU ®AKTOB
HAHECEHUS TEJECHBIX NOBPEXJIEHUN
JINIY, OTBBIBAIOIIEMY HAKA3AHUE
B BUJE JTUIIEHUA CBOBO/bI

Amnapeii BOPOBHK,

KaHANUIAT IOPUINUECKUX HayK, CTApIINi IPErnoaaBaTeib
Kadeapsl yroJIOBHOTO TpaBa U MPaBOCYHs
MesxayHapoTHOTO SKOHOMHKO-TYMaHUTAPHOTO YHUBEPCUTETA
nMmenn akagemuka Crenana JleMbsaHayka

VK 343.983.3

AHHOTALIUA

B monoxxennsax naydHoOU cTaThn 000CHOBBIBAETCS aKTYaJIbHOCTH TEMBI HA OCHOBE
aHanu3a EBpOnenckoro KoMuTeTa Mo MpeaylpekACHHUIO MBITOK U 0ecUYeIOBEYHOMY
WIN YHWKAIOIEMY JAOCTOMHCTBO OOpAICHHMIO WM HaKa3aHUIO. ABTOp CTaTbU OCY-
IIECTBIISCT XaPaKTEPUCTUKY TpeX (OpPM HCIIOIb30BAHUS CIELHUAIBHBIX 3HAHUI NpH
paccienoBaHuy ()aKTOB HAHECEHUs TEJICCHBIX IOBPEXKICHUI JHIly, OTOBIBAIOIIEMY
HaKka3zaHWe B BHJE JUIIEHUS CBOOONBI. B mojokeHMsIX HaydHOW CTaThU aBTOpP OCBE-
IaeT METOAOJIOTUIECCKHE ¥ TAKTHUECKHE 0COOCHHOCTH HA3HAYCHUS U IPOBEICHUS CY-
NeOHO-MEANIIMHCKUX, CYIeOHO-TICHXUATPUYECKUX U MEIUKO-KPUMHUHATHCTHYECKHX
uccnenoBanuii. Oco60e BHUMaHHE aBTOP YACNSET MEIUKO-UMMYHOIOTHYECKON dKC-
NEePTU3€ KaK OJHOM M3 COBPEMEHHBIX BHUJOB KPUMUHAJINCTHUECKUX HCCIIEIOBaHUM.
IIpemnaraercs BHECTH TOMOIHEHHS 110 COBEPIICHCTBOBAHUIO MOJIOKEHUH EHCTBYIO-
IIETO YTOJIOBHO-TIPOIIECCYaTbHOTO 3aKOHOAATENECTBA U MOJIOKEHUH KPUMUHAINCTH-
YECKOH TaKTUKHU.

KuroueBble cji0Ba: KpUMUHAINCTHKA, Cy/IeOHAs HKCIIEPTH3a, IPECTYIUICHUE, OCYK-
JICHHBIM, TEJIECHBIE MOBPEKICHHS.

THE USE OF SPECIAL KNOWLEDGE IN THE INVESTIGATION
OF CAUSING PERSONAL INJURIES TO A PERSON THAT
IS SERVING A SENTENCE IN THE FORM OF IMPRISONMENT

Andriy BOROVYK,

Candidate of Juridical Sciences, Senior Lecturer
at the Department of Criminal Law and Justice
International Economic Humanities University
named after academician Stepan Demianchuk

SUMMARY

In positions with scientific articles defending the relevance of the topic on the basis
of'based on the analysis of the European Committee for the prevention of torture or inhu-
man, or degrading treatment or punishment. The author defines and holds a description
of the three forms thsie use of special knowledge during an investigation into inflicting
personal injuries to a person that is serving a sentence of imprisonment. In the positions
of the scientific article, the author highlights the methodological and tactical features
of appointment and conduct of forensic medicine; forensic psychiatric and medical fo-
rensic research. Special attention to the author pays a spread of Medical immunological
examination one of the modern types of crime research. Offered by the author to make
additions to the improvement of the current provisions of the criminal procedural legis-
lation and forensic tactics.

Key words: criminalistics, judicial expertise, offense, sentenced, injuries.
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REZUMAT

Dispozitiile articolului stiintific demonstreaza relevanta subiectului pe baza analizei Comitetului european pentru prevenirea
torturii si tratamentelor sau pedepselor inumane sau degradante. Autorul articolului defineste si conduce o caracterizare a celor trei
forme de utilizare a cunostintelor speciale atunci cand investigheazd faptele de a provoca vatdmari corporale unei persoane care
executa o pedeapsa cu inchisoarea. In prevederile articolului stiintific, autorul subliniaza caracteristicile metodologice si tactice ale
numirii si conducerii medicinii medico-legale; medico-legald. Se acorda o atentie deosebitd examenului medical si imunologic ca unul
dintre tipurile moderne de cercetare medico-legala. Se sugereaza ca autorul s faca adaugari pentru a imbunatati dispozitiile actualei
legislatii in materie de procedura penala si dispozitiile tacticilor criminalistice.

Cuvinte cheie: criminologie, examinare criminalistica, criminalitate, condamnare, leziuni corporale.

IlocTranoBka npo6.1emsl. B nponecce
paccnenioBaHusi (haKTOB HAHECCHHs TeJe-
CHBIX TIOBPEKACHUH JIMIaM, KOTOpBIE OT-
OBIBAfOT HAKAa3aHUE B BHJIE JIUIIIEHS CBOOO-
I, TOTPEOHOCTH B CHIEHAIBHBIX 3HAHUSIX
JUIs PELICHUS] BOIPOCOB, BO3HHUKAOLIHUX
nepes] ClIeioBaTeNieM, IPHOOPETaeT 0co-
Oyto akryanbHOCTh. OOYCIIOBIMBAETCS TO
HEOOXOMMOCTBIO KOMILUIEKCHOTO HCIOJIb-
30BaHMS 3HAHHMH Pa3IMYHBIX HAy4HbBIX OT-
pacrieii, B epByro odepe/ib CyIeOHOM MeTH-
LUHBI ¥ KPUMUHATICTUKH. Tak, Mo JaHHBIM
EBponeiickoro xomutera Mo Mperynpex-
JICHUIO TIBITOK ¥ OECYEIOBETHOTO W YHH-
JKAIOILETO JIOCTOMHCTBO OOpAICHHS WIIN
Hakazanusa (manmee — EKIIIT) Cosera EB-
POTBI, BO MHOTHX cTpaHax EBpomsl pacter
KOJIMYECTBO JIULL, OCY)KJICHHBIX Ha MOXKH3-
HEHHOE WIH JJINTEIbHOE 3aKiodeHue. Bo
BpeMsl [IPOBE/ICHHS] MHCIIEKIIMOHHBIX MOCe-
meHuii npezacrasutrenu Komurera He pa3
OTMEYAJIH, YTO YCIIOBHS COICPIKAHUS TaKHX
3aKJIFOUECHHBIX, JIOCTYITHbIC UM BH[bI JIesi-
TETIBHOCTU U TIPEIOCTABISIEMBIE BO3MOX-
HOCTH 4€JIOBEYECKOTO OOIIEHNUS OCTaBIIAIOT
JKenarth Jydmero. bomee Toro, MHOTEM 13
TaKHUX OCYKIICHHBIX Ha3HAYaIIK 0COOBIE pe-
JKUMHBIE OTPaHWICHUS], KOTOpbIe HE MOTIIN
He YXYAUINTB U 6€3 TOro naryOoHbIe TToCie/-
CTBHSL JIOJITOCPOYHOTO JIMILEHUS CBOOOIbI;
NIpUMEpaMH TaKMX OTPaHUYCHUH SBIISIOTCS
TIOCTOSIHHAS M30JIALMS OT OCTAJIBHBIX Y3HHU-
KOB, Ha/ICBaHHE HAPYYHHKOB IIPU KaKIOM
BBIXOZIE M3 KaMepbl, 3amper OoOIarhcs c
JPYTHMH 3aKJIFOYCHHBIMU M YIIEMJICHHE B
MpaBax Ha CBUIaHuUs ¢ OmmskuMu. Komurer
HE NPH3HAeT HUKaKNe apryMEHTHI B TIOJIb3Y
HEepa300pYMBOTO TPHMEHEHHUsS OTpaHHde-
HU B OTHOIIIEHHH BCEX OCY)KICHHBIX K OT-
JIeITEHBIM KaTeTOpHsIM Haka3aHus Oe3 ydeTra
TOI OMAacHOCTH, KOTOPYIO IIPEICTAaBIISIET
(i He TpeICTaBIIeT) KayK/lasi KOHKpETHast
ngHOCTH [1]. IMenHo Takue ¢akThl orpa-
HUYEHUs NPaB OCYXKIAEHHbIX JIMII, HA Hall
B3IV, ONPEIEIISAIOT MOTHBALIMIO COBEpIIIe-
HHS TAaKUX NPECTYIUICHUH, KaK HAaHECEHUs
TEJIECHBIX MOBPEXACHUH. DTO MOATBEpIK-
JaeTcsi TeM, YTO HaJJIeXKallee MPOTHBO-
JEHCTBHE HACWIMIO CPEAM 3aKITIOUSHHBIX
TpeOyer Toro, 4ToOBl TEPCOHAT OBUT B

COCTOSIHUHM TIPUMEHSITh CBOU IOTHOMOYHS
1 afeKBaTHO OCYIIECTBIATH HAI30pHBIE
(yHKIUH; 3TO, B YaCTHOCTH, HIPELyCMAaTPH-
BaeT TOJIHOIIEHHOE Ka/IpOBOE 00ECIIeUeHHE.
[epconan yuapekaeHHit JTUIIEeHHsT CBOOOIBI
JIOJDKEH YMEJIO pAclO3HaBaTh IIPU3HAKU
BOJIHEHUS M DELINTENIbHO BMEIIMBAThCH,
€CJIM B 3TOM ecTbh OTpeOHOCTh. CyIecTBo-
BaHME MO3UTUBHBIX B3aUMOOTHOLICHUH
MEXIy IEepCOHAIOM M 3aKIIIOYEHHBIMH,
MOCTPOCHHBIX Ha TOHATHSAX 0E€30MacHOro
COIePIKaHMs U yXOJid, IOJTY4UT B 3TOM KOH-
TEKCTE PEIIAIoIIee 3HAYCHHE, a B MEPBYIO
odepeb OyIeT 3aBUCETh OT HATMYUS Y TIep-
COHaJIa HaBBIKOB JIMYHOTO 00mieHust. Kpome
TOTO, PYKOBOJISIINI COCTaB YYPEIKICHHUS
JIOJDKEH OBITh TOTOB K TIOJHOM MOIICPIKKE
MOJYMHEHHBIX B OCYIIECTBICHUU HMX IOJI-
Homounil. CHuTyalwy, KOTopble OyayT BO3-
HMKaTh, MOTYT IOTPeOOBaTh KOHKPETHBIX
Mep Oe3omacHOCTH (BKJIIOYAs JEHCTBYIO-
LMl TOPSIOK MIPOBECHHsT 00BbICKA); BIPO-
4eM, 10100HbIe MEPOIIPUTHS Beerna OyyT
JIMILIB JOTIOTHUTEIIEHBIMHU 110 OTHOILICHHIO K
YIOMSIHYTHIM BBILIE OCHOBHBIM TPEOOBaHH-
siM. IMEHHO HCTIONIb30BAHUE CTICLHATBHBIX
3HAHMi, Ha HALI B3IVISI, JOJDKHO CITY’KHTb
JICHCTBEHHBIM KOMIUIEKCOM Mep MO mpe-
JIOTBPAIICHHIO TAaKMX MPECTYIUICHUH, Kak
HAHECEHHE TEJICCHBIX TIOBPEXKICHUH JIMILY,
0TOBIBAOIIEMY HAaKa3aHHE B BUJIE JIUIIICHUS
CBOOOJIBL.

Cocrosinue muccienoBanus. Teope-
THYECKUM OCHOBAaHHEM CTaThH CTAJU TPY-
IIbl y4YEHbBIX B OOJACTH KPUMHUHAIUCTHKI
u cyneoOHoit sxcneprusel: [.C. Benkuna,
C.®. berukoBa, A.W. Bun6epra, 1.B. T'opsr,
E.Il. Umenko, A.A. Kapesa, B.A. Konec-
nukoBa, H.U. Kimmmenko, B.K. Jlucuuen-
ko, B.I. Jlykamesnua, C.A. Ca¢ponosa,
B.H. Maxosa, A.A. VcaeBa, B.1. 1lluka-
HOBA U JIp.

Ienp crarbu 3aKiO4aeTcst B HCCIIe-
JIOBAHUM METOHOJOTHYECKHX M TaKTHYe-
CKHX aCIeKTOB MCIIOJIB30BAHMS CIICLHAIIb-
HBIX 3HAHWI NPU paccieoBaHUN (aKTOB
HAHECEHUS TEJICCHBIX MOBPEKICHHUH JIMILY,
OTOBIBAIOILIEMY HAKa3aHHE B BHUJC JIHIIIC-
HUsI CBOOOJIBI, /TSl BBIPAOOTKHU TIPEJIIONKe-
HUI 10 COBEPUICHCTBOBAHUIO IOJIOKECHUM

JIEWCTBYIOMIETO 3aKOHOATEeNIbCTBA U KPH-
MHHAJIUCTHYECCKON TAKTHKH.

N3noxenne OCHOBHOTO MaTepuaJja.
B TEOpHM KPUMUHAIMCTHKH BBIICISIOT
TpU OCHOBHBIE (OPMBI HCIOIH30BAHUS
CrienMaNIbHBIX 3HaHWH. [lepBas cocrout B
HENOCPeICTBEHHOM HCIIOJIb30BaHNH CIIEIHU-
QIIbHBIX 3HAHMI CIIeI0BaTesIeM WJIN JIULIOM,
MPOBOJSIIMM  CJIC/ICTBEHHBIE PO3BICKHbBIC
neiictBusl. Takue 3HaHMS YKa3aHHbBIC JIMLA
MPUOOPETAIOT BO BpeMst yueObl B IOpH/IHHIe-
CKMX Y4eOHBIX 3aBE/ICHHSIX, 4 TAKXKE Ha 3a-
HSTHSIX TI0 TPO(ECCHOHATIEHON OATOTOBKE
B TIporiecce padoTel. BTopast u TpeTbs Gop-
MBI HCHOJIB30BAHNS CIICHAIBHBIX 3HAHUH
TIPETyCMOTPEHBI JeHCTBYIOMNM 3aKOHOIA-
TENTCTBOM M CBSI3aHBI C TIPUBIICYCHUEM K
3TOMY JIMIL[ (CHELMAIUCTOB U IKCIIEPTOB),
KOTOPBIE He SIBJISFOTCS CyObEKTaMU JI0Ka3bl-
BaHMS U HE 3aMHTEPECOBAHbI B PE3y/IbTaTax
nena[l,c. 127].

OCHOBHOI BOIIPOC, KOTOPBIA BO3HHU-
KaeT BO BpEMs pacCIelOBaHUs IPECTy-
IUICHUA JaHHOM KaTerOpuH, 3TO, Ha HaIl
B3IV, YCTAQHOBJIEHHE CTEICHU TSDKECTH
TEJICCHBIX TIOBPEXKACHHH, KOTOPOE BIIHSET
Ha KBAJIM(UKALUIO TIPECTYIUICHUS], TO €CTh
UMeeT 00s3aTeNbHBIN XapakTep. 3HaHUS
CHEIHAINCTa HYXHBI JUISI YCTAHOBIICHUS
JTABHOCTH HAaHECEHHs TEJECHBIX ITOBPEX-
JICHUH, BBIACHEHUsI MEXaHU3Ma UX HaHece-
HUS U OPY/IMS, KOTOPOE ISt 3TOTO UCIIOJNb-
30BaJIOCh. AHAJIU3 CJIEACTBEHHOM MPaKTU-
KU TIOKa3bIBaeT, YTO NPH pPacCle0BAHUH
9TUX MPECTYIUICHUH ClIeabHbIe 3HAHHS
UCIIOJIb30BAIUCH B (pOpME KOHCYIBTALMIA,
COBETOB, PEKOMEHJIAlNH, Mepeaadn CIpa-
BOYHONW HH(DOpMAIMH, y4acTHs B MOJ-
TOTOBKE U TIPOBEICHHH IPOIECCYabHBIX
JIEHCTBHH, TIPOBE/ICHUSI TIPEABAPHUTEITBHBIX
nccnenoBanuii (82,4% — METUIMHCKUX,
5,9% — KPUMHHAINCTHYECKHX).

VIMEHHO KOHCYJBTAllMH CO CHELMau-
CTaMH OTHOCSTCS K HENpOLECCyalbHbIM
(opmMaM  HCIIOJIB30BAHMS  CHELMAIBHBIX
3HAHWH W SBJISAIOTCS JIOCTAaTOYHO PacIpo-
CTPAaHCHHBIMH B paccie/JoBaHuu (HaKkToB
HaHECEHUs! TeJIECHBIX MoBpexaeHuit. Oco-
60e 3HaYCHHE TAaKNE KOHCYIIBTAIUH TTPHO0-
peTaloT Ha HAYaTbHOM STale paccieno-
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Banus. Crienuanuct B o0nacTv CyaeOHO
MEIMLIMHBI TIOMOXKET B OIPE/ICICHUH CTe-
MEHW TSHKECTH TEJIECHBIX MOBPEXICHHH,
MeXaHHU3Ma X 00pa30BaHMUs, OPYIIHIi, KOTO-
PpbIe JUIst 3TOTO TIPUMEHSUIHUCH, TICHXUYECKO-
TO COCTOSIHHS MOTEPIIEBIIETO mociie (axra
HACHIIMSL U BO3MOXKHOCTH OOIICHHSI C HUM
JUTSL TIOMydeHusT nHpopManun 00 o0cTos-
TENbCTBAX MpecTymieHus |3, ¢. 36-38].

B ropumuueckoit aMTEpaType BBICKA-
3bIBACTCSl MHEHHE O BOBMOXKHOCTH TTOJTye-
HMS CJIe/I0BaTENIeM KOHCYIIbTalN, COBETOB
U PEKOMEHIAIMI OT BETEPaHOB CIIE/CTBHS
WIK ONEPaTUBHO-PO3BICKHOM pPalOTHI, a
TaKKe OT YYEHBIX B OOJIACTH YTOJIOBHOTO
paBa, nporecca, KPUMUHAIUCTHKI U JPY-
TUX OTpacneil 3Hanuit [4; 5; 6; 7]. He orpu-
[asi B&)KHOCTH TOMOIL[M CJIEIOBATENI0 CO
CTOPOHBI TaKHX JIMII, CJCAYeT OTMETHTh,
YTO OOIICTTPU3HAHHBIM SIBJISICTCS MHEHHE,
COIVIACHO KOTOPOMY TIOJ CHEIHaIbHBIMH
3HAHUSMH ~ [OHUMAKOT ~ «COBOKYITHOCTb
COBPEMCHHBIX TCOPETUYCCKUX 3HAHUH W
MPAKTHYECKUX HaBBIKOB B 00JACTH HAyKH
(KpoMe TPaBOBOI1), TEXHUKHU, UCKYCCTBA U
pemecia, MOMyYeHHbIX B pe3yJbrare crie-
[UAIBHON TOATOTOBKU WM Tpodeccuo-
HaJIbHOTO OIbITA M IPUMEHSIEMBIX C LIEIIbIO
paccienoBaHus M MPeJOTBPALCHHs TIpe-
cTymieHuid» [8, c. 161]. imenno nmostomy
MBI CUMTAEM, YTO 3HAHMS B 00JIACTH MpaBa
HE MOTYT CUHTAaThCs CICHUATBbHBIMHU IS
CcIIeIoBaTess Wil APYTOTo JINIA, TIPOBOJIS-
IIEr0 paccieioBaHue 10 Jely, HO 3TO He
JIAIIAET €r0 BO3MOXKHOCTH 00paIiaTsest 3a
MOMOLIBIO K 00J1ee OIBITHBIM PaOOTHUKAM
[PaBOOXPAHUTEINILHBIX OPraHOB, KOTOpbIE
UMEIOT 3HAYUTENIbHBIH ONbBIT paboThl M
MOTYT IOMOYb B PEIIEHHH KOHKPETHBIX
BONPOCOB. Takylo IEATeNbHOCTb MOXHO
paccMmarpuBarh Kak ofHy u3 Gopm o0yde-
HHSL CIIeJIOBaTeNIsl, MOBBILICHUS €ro Ipo-
(heccHOHANBHOM KBaNMU(UKAIMH, 2 HE KaK
(hopmy mcTIONB30BaHMUS CTICIIHATIBHBIX 3HA-
HHH B PACKPBITUH TIPECTYIUICHHSI.

VY4nThIBasi MCHUXOJIIOTHYECKOE COCTOSI-
HHE, B KOTOPOM HaXOUTCS MTOCTPAIABIINIA,
CYILLIECTBEHHOE 3HAYE€HHE IPUOOpEeTaeT no-
MOILb IICHX0JIOTa B IPOLIECCE TTOATOTOBKU
criezioBaresst K OOIIEHHIO U BO BpeMsl O-
Jy4eHus MH(GOPMALMK OT TOTEPIIEBIIETO.
CrenuaicT HOMOXKET CIIEIOBATEIIO Mpa-
BUJIBHO ONPE/ICIIUTh NPH3HAKU COBEPILICH-
HOTO (DPU3MYECKOTO M IICHXOJIOIMYECKOro
HACHJINS, BBISIBUTB JIPYTYI0 HH(POPMAIHIO,
KOTOpast MOJKET HMETh 3HaYEHHE JUIs yCTa-
HOBJICHHS TICHIXOJIOTHUECKOTO KOHTAKTa C
MIOTEPIICBIINM C IEJIbI0 MOJyYEeHHs IOJI-
HBIX ¥ 00BEKTHBHBIX ITOKa3aHUi 00 0OcTo-

SITENTbCTBAX MPOUCHIECTBHS U O JIMYHOCTH
npectynHuka [9, c. 191-198]. Msl cuu-
TaeM, 4TO TPHBIEKas K PacClieNOBaHUIO
npo(eCCHOHATBLHOTO TICUXO0JIOTa, MOYHO
MOYYHTh JaHHBIE, TIO3BOJISIOIINE TTIOHATh
U MIPABIJIBHO OLCHUTH OCOOCHHOCTH TICH-
XUYECKOM JNIEATENbHOCTH W TPOSBICHUN
YENOBEKa, KOTOPBIE UMEIOT 3HAYCHUE IS
BBIBOZIOB IIPABOBOTO XapaKTepa.

CrouT 3aMeTUTh, YTO IPOIECCyalb-
HOM (OpMOI WMCITOIB30BaHMS CIICIHAITb-
HBIX 3HaHUI NpH paccieqoBaHUN (HAKTOB
HAHECCHUsI TEJICCHBIX TOBPEXKICHUM SIB-
nsiercst cygaeOHast skcrepTusa. B coorBet-
CTBUU C TIOJIOKCHUSIMU JICHCTBYIOIIETO
YronoBHO-TIPOIeCCYaaIbHOTO KoOJIeKca
Vikpaunsl (nanee — YIIK VYkpaunsr) oHa
Ha3HAYaeTCs, KOrma IS pa3pelieHus
OIIPE/ICJICHHBIX BOIPOCOB TI0 AETy HE0O-
XOIIUMBI HAy4YHBIC, TEXHUUECKUE WU JPY-
TUe crenuajibHble 3HaHWS. HaszHadeHue
SKCIIEPTH3bI, HA HAll B3IVIAJ, BO3MOXKHO
JIAIIG TI0 YTOJIOBHOMY JIeNTy, a MIPaBOM ee
Ha3HAYCHUsI HAJEJICHO JIMIO, B TIPOU3BO/I-
CTBE KOTOPOTO HAXOIMTCS JICNIO, U MPOLIeC-
CyaltbHBIN NpoKypop. V3yueHne marepua-
JIOB YTOJIOBHBIX JIeN O (paKTax HAHECCHHs
TEJIECHBIX TOBPEXKACHHUIN JHI[AM, KOTOPbIE
OTOBIBAIOT HAaKa3aHHE B BH/IC JIMIICHHUS
CBOOO/IBI, TIOKA3aJ10, YTO B MPOIECCEe pac-
CJICZIOBAHUST HA3HAYAIUCHh U MPOBOIMIUCH
CIIEYIOIINE BHJBI DKCIEPTU3: CyAeOHO-
MequIUHCKas (rorepremiero — 96,1% wu
noyto3pesaeMoro — 7,8%); cyneOHo-TIcnXu-
arprdeckast (00BuHsIeMOro) — 68,6%); Me-
JIKO-KpUMHUHaHcTHIecKast — 60,8%; Oai-
suctrueckas — 15,7%; nakruiockonuye-
ckas — 23,5%; tpaconoruyeckas — 37,3%;
MHKpoOOBEKTOB — 25,5%; cyneOHO-Hap-
Kosoruyeckas (mogospesaemoro) — 7,8%;
XOJIOTHOTO Opykus — 15,7%; uMmyHOIM0-
ruueckas — 1,96% [10, c. 125].

W3 BBIIEU3IOKEHHOTO BUIHO, YTO
HaMOOJBIIYIO JIOTIO CPEN CYIeOHBIX IKC-
MepTU3 MIPU pacciIeaoBaHUN (DAKTOB Telre-
CHBIX ITOBPEXJICHUH, HAHECEHHBIX JINILY,
KOTOpOe OTOBIBaeT HakKa3aHWE B BHIC
JIMIICHHUsT CBOOOJBI, COCTABISIIOT Cy/e0-
HO-MEJIUIIMHCKUE,  Cy/eOHO-TICUXUaTpH-
YeCKHE W MEIUKO-KPUMHHAIUCTHYESCKUE
uccieioBaHusl. BaKHBIM 3JIEMEHTOM Op-
TaHU3alUM TPOBEICHUSI CYAeOHO-MEH-
IUHCKOW 9JKCIIEPTU3bI SIBISETCS BBIOOD
MOMEHTA €€ Ha3HaYCHUsI U (POPMYIHPOBKA
3a/1a4, KOTOPBIC CIIEMYET PEHIUTh dKCIIEP-
Ty. OOyciaBnuBaeTcsi 3T0 TUHAMHUYECKUAM
COCTOSIHIEM  37I0pOBBSI  ITOTEPIIEBIIETO.
Ha mam B3msi, clienmoBaTeiio 1Mo TaKUM
JieraM Bceraa TpeOyeTcsl yUUTHIBATh Ciie-
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Jyroliee: a) BO3MOKHOCTb HACTYIUICHUS
CMEPTH MOTEPIIEBIIET0; 0) X0/ MPUPOAHBIX
MIPOLIECCOB 3aXKMBJIEHUS MOBPEXKACHUN U
OrPaHUYEHHOCTh METOJIOB HCCIIEIOBAHHS
Tena KHUBOTO YETO0BEKA; B) BO3MOXHOCTH
W3MEHEHUH TIPU3HAKOB, BIMSIONMX Ha
OIIPE/ICNICHNE CTETICHN TSHKECTH TEJIECHBIX
MIOBPEIKICHUI.

JlelicTByIOIee 3aKOHOAATEIECTBO HE
YCTaHABIIMBACT CPOKH JUIsI Ha3HAuYCHUS
JKCTIepTH3bl. B COOTBETCTBUM C TOOXKE-
Husmu  zeiictByroniero  YIIK  Yipaunst
SKCIIEPTH3a HA3HAYaeTCsl, KOrja AJsl pas-
pELIeHNs] OMpEeETeHHbIX BOMPOCOB MHPH
MIPOU3BOACTBE IO JIENy HYXKHBI Hay4HBIE,
TEXHUYECKUE WU JAPyTHe CIelHaIbHbIe
3HaHus. Cremyer 3aMeTHTh, YTO CaMmoil
NMOTPEOHOCTH B CHEHHUANBHBIX 3HAHHAX
eIle HEeJOCTATOYHO AJISI Ha3HAYCHHS JKC-
neptr3el.  CriezioBaTeneM JOMKHBI OBITh
coOpaHBl MarepHanbl, HEOOXOIUMBIE IS
MIPOBEICHHMS HCCIIEIOBAHMS M Jauy 3aKITI0-
yenust. [1o jemam o TelecHBIX MOBpeKIe-
HUSIX TakKas CHUTyallUs CKJIAJbIBAETCS Ha
NEPBOHAYAILHOM 3Talle pPacciel0oBaHMUs.
Koneuno, cOop HeoOXoanMoro marepuaa
TpeOyeT ONpeeseHHOr0 BPEMEHH, OJHa-
KO OTKJIAJIbIBaTh HA3HAUCHUE SKCIIEPTH3bI
Ha 3aBEpUIAIOINUI 3Tal paccleOBaHUSL
HE MMeeT cMbicina. l3yuenme yromos-
HBIX JIe7 TIO0Ka3ano, 9TO MAaTepHaIbl IS
WCCTIEIOBAHMS DKCIEPTY TPEICTABICHBI
He B momHOM oObeme. CremoBareny Ha-
MPaBIISUTN AKCIEPTaM CaMUX JIMI, a MHO-
TJIa OT/IENTbHBIE TIPOTOKOJIBI CII€ICTBEHHBIX
neiterBuit. Ilo 3ampocy skcnepra npeno-
CTaBJISUINCH JIOMOIHUTENIbHBIE MAaTepHUaIIbl,
HY)XHBIE JUISl UCCIEN0BAHMS: XapaKTepH-
CTUKH, CHPAaBKH, MEIUIMHCKHE JOKYMEH-
Tbl (MCTOpUS OONIe3HM). DTO SIBISIETCS Ha-
DIAIHBIM  CBHUAETEILCTBOM HEIOOICHKH
KOHCYJIBTAallMH CO CIIELUAINCTOM, KOTOPbII
MOT COpPHEHTHPOBATH CIJICOBATEIsI OTHO-
CHUTENTFHO cOopa MaTepHasoB, XapaKTepH-
3YIOIIHMX TICHXHYECKOE 3I0POBBE, (hH3HIe-
CKOE COCTOSTHHE YelOoBeKa, MH(pOPMalUH
00 0COOEHHOCTSIX JIMIHOCTH H €€ TICHXO-
JOTHYECKUX 0COOEHHOCTSX. BakHyto MH-
(dopmanuio MOryT conepxarb Heo(uIu-
albHbIE JINUHbIE JOKYMEHTHI, IHEBHUKH,
3aMMCHbIE KHWKKHU, 3aMETKH, TUCbMa, CTH-
XH, PO3a, PUCYHKH U T. II., KOTOPbIE MOTYT
COIepXKAThCS KaK Ha OyMaKHBIX, TAK U Ha
COBPEMEHHBIX HOCHUTEIAX (KOMIBIOTEPEI,
JIUCKETHI, MUCKH, ¢uemkd u T. 1.). [o-
TIOJTHUTENIBHBIE CBEICHMS, HEOOXOIUMBIE
JKCTIEpTy I 0OOCHOBAHMS BBIBOIA, MO-
ryT OBITh MONYYEHBI B TIPOIIECCE J0Mpoca
JEKYPHOTO Bpada, KOTOPBIA IPUHUMAT
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0O0JILHOTO, XHPYypra, YTO MPOBOIMI Olepa-
LIUIO, Bpaya, KOTOPbIi HaOmonasn 3a 0ob-
HbIM ¥ oOmmancs ¢ uuM. LlenecoobpasHo,
4TOOBI BO BPEeMsi TAKOTO JIOPOCa MPUCYT-
CTBOBAJI CyIeOHBI MEIHK, KOTOPbIA MO-
KET 00paTHTh BHHUMaHHE Ha O0OCTOSTENb-
CTBa, UMCIOLINE 3HAYCHHE Ul (OPMHUPO-
BaHUsI 3aKJTFOUCHHS.

3aMeTUM, YTO KpPOME 3TOr0 MOIyT
MPOBOJIUTHCS APYrHe BHIBI CyneOHO-Me-
JIMIMHCKOM 3KcrepTH3bl. K HUM OTHOCSIT-
csi cyneOHO-OMONIOTHYecKue HCCienoBa-
HUSI B CBSI3U C OOHapy)XeHHEM Ha MecTe
MPECTYIUICHUsT WM Ha Tejle U OIeKIe
MOCTPA/IABILIETO CJIEIOB KPOBH, CIIIOHBI,
MOTOXKHPOBBIX U JAPYTUX BBIICICHUH, HE
MpUHAJIeKAIMX ToTepresiemMy. Kpome
TOTO, MOTYT IIPOBOAUTHCS OKCIEPTHBIC
HCCIIEJOBaHUSI TAKUX OOBEKTOB, KaK OT-
JICITbHBIC BOJIOCHI MJTH UX YaCTH.

B KpPUMHHAIUCTHKE B IOCICIHEE
BpeMsl IpuoOpeTaroT 0coboe  pacmpo-
CTpaHCHHE  MEIAUKO-MMMYHOJIOTHUCCKUE
akcrniepTu3bl.  Llenecoobpa3sHo 00paTHTh
BHUMaHHE Ha TO, YTO BOIIPOCHI, KOTOPHIE
MOCTABJICHBI Mepel] IKCIEePTOM, TpeOyloT
KOHKpETHOW (DOPMYIUPOBKU U  OIpee-
JIEHHOH IOcaeaoBaTeIbHOCTH. B mocTa-
HOBJICHHU JIOJDKHBI OBITh TEPEUHCIICHBI
BCEC JIOKA3aTeIbCTBA M MarepualbHbIC
00OBEKTBI, NPEACTABISIEMbIC IKCIICPTY IS
nccaenoBanms. Ocoboe 3HaYeHHE B TaKUX
ciydasx TpuoOpeTaeT B3anMOJEHCTBHE
CJIe/IOBATeIIsl C DKCIIEPTOM B (OpME TOIy-
YCHHSI KOHCYNIBTALMH T10 CHEIHATbHBIM
BOIpOCaM, GOPMYIHPOBKH BOIIPOCOB IKC-
MepTy.

CToHT 3aMeTUTh, YTO HEKOTOPHIC M3
Ha3BaHHBIX JKCIIEPTU3 IO3BOJLIIOT OIpe-
JETIUTh HE TOJIbKO TPYIMIOBYIO IPHHAJI-
JISKHOCTh MCCISYeMOr0 OHOIOTHUECKOTO
Marepuaia. B psue ciydaeB MOXHO ycTa-
HOBHTb €T0 HHAMBHIYAIBHOE MPOUCKOK-
JICHUE, TO eCTh KoHKpeTHoe juio. CoBpe-
MEHHBIC JIOCTHKCHHS B 00JIaCTH T'CHETHKH
CO3/ITH TIPE/INOCHUIKH YISl UACHTH(HKA-
IL[MH JIMIIA 110 KPOBH U JPYT'UM BbIJICIICHHU-
sM denoBeka [13, c. 38].

CyneOHo-TIcuXuaTpuaecKas IKC-
nepTr3a Ha3Ha4aeTcs, Korma u3 o0cCTo-
SITENIBCTB  TIPECTYIUICHUSI M [IOBEICHUS
[0/I03PEBAEMOT0 BO BPEMsI COBEPILCHUS
MPECTYIUICHHsI U MOCTIe ITOr0 y CJea0Ba-
TeJIs BO3HUKAIOT COMHEHHSI OTHOCUTEIILHO
BMEHSIECMOCTH MJIM HATMYMS [ICUXMYCCKHUX
OTKJIOHeHMH nuyHOocTH. MHorma k cieno-
BaTeJII0 TOMAJAIOT CBEICHMS, UYTO JIUIIO
CTpajiaeT MCUXHYCCKHUMH 3a00JICBAHHSMU.
Taxkast SKciepTH3a MOXKET OBITh IPOBEICHA

B HAy4YHO-HCCJIE/I0BATEIbCKOM HHCTUTYTE
o0mieit ¥ COlMaNbHOM NCUXUATPUU U CY-
JIEOHO-TICUXUATPUYECKHUX OTACICHHSX IIPU
[ICUXOHEBPOJIOTMYECKUX OOJIbHUIIAX.
IlepeueHb  BOMPOCOB,  CTABALIMXCA
mepe]; KCIePTOM, JODKeH OBITh J0CTa-
TOYHO Pa3BEPHYTBIM, YTOOBI M3 OTBETOB
Ha HUX BBIPHCOBBIBAJIACH MOJIHASI KAPTHHA
MICUXOJIOTHYECKOW CTOPOHBI TPUYHHEHHS
TEJISCHBIX TOBPEXICHUH, 0COOCHHOCTEH
BOCIIPHSATHSI CBUJICTENICH WIIM TOTEPIICB-
mero. CHavana mnepes 3KCIepTOM HyX HO
CTaBUTb BOIIPOCHI OOLIET0 Xapakrepa, a 3a-
TeM — KOHKPETHO-AeTalIu3Mupyoue. 3Ha-
YUTENIBHYIO MOMOLIb B (OPMYITHPOBAHUH
BOIIPOCOB CJIE/IOBATENb MOXKET MOIYYHTh,
BOCIIOJIb30BABIINCH KOHCYIIBTAllMEH Tpo-
(ecCHOHATIBHOTO  CHELMATHCTA-TICHXO0-
sora. IlocnenHuil NOMOXKET yeTye U Ipa-
BUJIbHEE WX TIOCTAaBUTH [ 14, c. 74].
3amMeTHM, YTO B OTACNIBHBIX CIIydasx
B Marepuajax Jena COACPIKArcs JaHHBIC,
KOTOpBIC JIAFOT OCHOBAHHS ISl Ha3HAve-
HHS TICUXHATPHYECKOH M IICHXOJIOrHYe-
CKOM 3KcnepTu3bl. Peub nzer o HaHeceHuu
TENECHbIX MOBPEXKJICHUH B COCTOSHUU
CHJIBHOTO JyLIEBHOTO BOJIHEHHS, KOIJa
BO3HHMKAaeT HEOOXOAUMOCTb B pa3rpaHHuye-
HHH NaTOJIOTMYECKOT0 U (PH3MOJIOTHYECKO-
ro addexroB cyobekra. Ecnu mpoBoauth
UX pa3ebHO, TO CHaYalia Ha3HAYaeTCs Cy-
JIeOHO-TICHXUATPUYECKAsT IKCIIEPTH3A IS
JIMarHOCTHKH TIaTojormyeckoro addexra.
3areM MO ee UTOram, €CJU SKCIEPThI MPH-
XOZIAT K BBIBOLY 00 OTCYTCTBHH IMATOJO-
rudeckoro addexra y IOAIKCIEPTHOTO
JIMIA, Ha3HA4aercs CyneOHO-TICHUXOJIOIH-
qeckas skcrieptisza. Ocoboe 3Ha4eHue ITo
nproOperaeT B Jienax O NPeCTYIUICHHSX
HECOBEPILECHHOICTHUX, KOrja Tpedyercs
YCTaHOBHTb, HE OTCTACT JIM IOJ03peBac-
MBI B ICHXHYECKOM Pa3BUTHH.
CyneOHO-TICHXOIOTHYECKas SKCIIePTH-
3a HalpaBlIeHa HAa N3YYCHUE COMCPKAHUS 1
CTPYKTYPBI HHIMBUYaJIbHOTO CO3HAHHS H
aJICKBaTHOCTH TOBEICHMS JIHI[A B MIPOLIEC-
ce MPUYMHCHHUS TEJICCHBIX TMOBPEKICHHUI
WIN OTPAXKCHUsI SIBICHUH OKpY)KaroIieH
cpenpl. OcHOBHas 3aja4a CyaeOHO-IICH-
XOJIOTHYECKOH 3KCHEepTH3bl MO JIaHHOM
KaTeropuy el 3aKIo4aeTcsi B OKa3aHUH
MIOMOLIY CJIEIOBATENIO B ITyOOKOM HCCIIe-
JIOBAHMM CIICHUAIBHBIX BOIIPOCOB TICH-
XOJIOTUYECKOTO  CONIepIKaHHs, KOTOpbIC
OTHOCATCS K MPEJMETY JIOKa3bIBAHMSI.
B crnenmansHoi nuTeparype oTmevaercs,
YTO PEAMETOM KCIICPTU3BI SBISIOTCS HH-
JIMBUIYaJIbHO-CBOCOOpA3HbIC YEpThI ICH-
XMYECKOTO OTPAKEHHUS YUaCTHUKAMHU TIPO-

1ecca pasiiMIHbIX SBICHUH OKPYKatoIIeH
JIEHCTBUTENBHOCTH, MMEIONIMX 3HAYEHUE
JUTSI TIPABMJIBHOTO PA3PEIICHHUS! YTOIOBHBIX
nen [15, c. 14]. OObeKTOM HCCIeIOBAHUS

CyneOHO-TICUXOJIOTUYECKOM  DKCIEPTHU3bI
SIBJISIFOTCS TICUXOJIOTMYECKUE MPOSIBIICHUS
YEJIOBEKA, HE BBIXOILIME 3a IIPEIeIIbl
HOpPMBI, TO €CTh TaKHe, KOTOPbIC HE BbI-
3BIBAIOT COMHEHHS B ICUXHUUYECKOM TTOHO-
LEHHOCTH. MBI CUMTAEM, YTO OCHOBHBIMU
3a/1a9aMu CyAeOHO-TICUXOJIOTHYECKON
SKCHEPTHU3bl SBISIETCS HE YCTAHOBJICHUE
JIOCTOBEPHOCTH TIOKa3aHW{ JI0NpalinBa-
eMBIX JIMI[ (3TO BONIPOC IOPHANYECKOTO
XapakTepa, OTHOCSIINICSA K KOMIETSHIIUH
clieZIoBaTelst), a BBIICHEHHE BO3MOKHOCTH
JIOTPAIINBAEMOT0 JIMLA B CHIIy WHAWBH-
IyaJbHBIX ~OCOOCHHOCTEH IMPOTEKaHHUs
€ro IMCHXUYCCKUX MPOIECCOB aJCKBATHO
BOCIIPUHHUMATh, COXPaHATh B HaMITH H
BOCIPOM3BOIUTH CBENICHUS O (haKTax, Moj-
JIeXKAIHX JIOKA3bIBAHUIO.

IMpoBeneHne  CyaeOHO-TICHXOIOTHYe-
CKOH BKCIIepTH3bl TpeOyeT HpaBHUIBHOIO
OIIpEeJCICHNUs] MOMEHTa €€ Ha3HAYCHMS.
IlenecooOpa3Hee NPOBOAUTH €€ TOINa,
KOTJIa cliefjoBaresieM coOpaHO JOCTaTOYHO
MaTepuaa, KOTOpbIi BCECTOPOHHE XapakK-
TepHU3yeT JIMYHOCTh Ha Pa3HbIX dTarax ee
JKM3HEACSTENIBHOCTH B PA3JIMYHBIX IKH3-
HCHHBIX CHTYalUsiX, a MMCHHO Marepu-
anpl: a) 00 oOpasze KM3HH, TPEIIICCTBO-
BaBIICMY COBEpIICHHIO TPECTYIUICHHS
(o6pazoBanue, mpodeccus, pox 3aHATHH,
HHTEPECHI,
pakTepa, HaBbIKM, OTHOLICHHUS C WICHAMH
CEMbH, COCEAAMM, KOJUIEraMH, IUIaHbI Ha
Oynymiee); 0) o dakrax, KOTOpble Mpel-
IIECTBOBAJIM  COBEPIICHHIO MPECTYILIe-
HHUS M HENOCPEACTBEHHO WM KOCBEHHO
CBSI3aHBl C HMM, O TIOBEJIICHHUH BO BpeMs
COBEpLICHUSI W TMOCJIC MPECTYIUICHNUS;
B) O [IOBEJICHUH BO BPEMsi PacClIcIOBaHUsI B
LIEJIOM U TIPOBE/ICHUS CIIC/ICTBEHHBIX JICH-
CTBHUI B YaCTHOCTH (KakK OLICHHBACT CBOM
JICHCTBHSI, KAKUE MBICIIH BBICKA3bIBACT I10
MOBOJTY COJICSTHHOTO | €0 TTOCIIE/ICTBHIA).

3HaueHue NpUoOpeTaeT NpaBUIIbHAS
[IOCTAHOBKA BOIIPOCOB HEpeJ IKCIEPTOM.
ITomommp B uX (OPMYITHPOBKE MOXKET
okazarb cnenuammct-rcuxonor.  Cieny-
€T TIOMHUTB, YTO BOIPOCHI JIOJDKHBI OBITH
KOHKPETHBIMH, YTOOBI 3KCIIEPTY HE TIPUXO0-
JTJIOCH «YTa/IbIBAThY, KAKOW acHeKT JInY-
HOCTH HHTEPECYET CJIEI0BATEIIS.

Ha Ham B30I, B OTACNBHBIX ClIyda-
SIX pAaccieOBaHMs HAHECCHHUS TEJECHBIX
MOBPOKJICHUN  JIMLIAM,  OTOBIBAIOIIUM
HaKa3aHKe B BH/JIC JIMIICHHUSI CBOOOJIBI, BO3-

MHUPOBO33pEHUE, HYCPThI Xa-
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HHMKaeT HEOOXOAMMOCTh HAa3HAYCHHS KOM-
IUIEKCHOM Cy/leOHOW TCHXOJI0ro-IICUXHa-
TpHUECKOM 3kcnepTu3bl. OHa Ha3HAYAETCs
TOIJIA, KOIZIa BOIIPOCHI, OCTABJICHHBIC HA
paspeleHre SKCIEepTH3bl, HE MOTYT OBITh
pEIICHBI MYTEM IOCIEOBATEILHOTO WIIH
OIHOBPEMEHHOTO [TPOBE/ICHUS HECKOJIBKHX
OZTHOPOIHBIX JKCIepTH3. B manHOM Ciy-
4yae pedb UJET O PEIICHUU CIeHHaTbHBIX
BOITPOCOB, KOTOPBIE TECHO CBSI3aHBI MEXK/TY
c000i1, HO KacaloTcsl pa3HbIX OTpaciel ofl-
HOW HayKH MM CMEXHBIX HayK. Kakmplil
U3 HKCIEPTOB MPOBOAUT HCCIICOBAHUS B
COOTBETCTBHH CO CBOEH KOMIETEHLHEH U
CIIENNATIbHOCTBIO, TIOCIIE YETO B Pe3ybTa-
Te 00CY)K/ICHUS TIOJTyUSHHBIX JAHHBIX JKC-
HEPTHI IPUXOMAT K 00IIEMY BBIBOILY.

HasHaueHHe ICHXOJIOrO-IICUXHATPHU-
YECKOH OKCHEepPTU3bl HEOOXOAMMO, KOTI-
la TIPECTYIUIEHHE COBEPIICHO B TPYTIE
HECOBEPIICHHOJIETHUX W B3POCIBIX IS
BBISICHCHHSI OOCTOSITEIILCTB BOBJICUCHHS B
MpecTyIuieHne. Y TaKWX HECOBEPIICHHO-
JIETHUX HaOJIONAI0TCsI HApsily C IPU3HAKa-
MU [ICUXHYECKUX OTKIOHEHUH paccTpoi-
CTBa ICUXUKH, TPEOYIOIHE TICHXOIOrHYe-
ckoro uccnenoBanus [17, ¢. 9].

[Ipu u3bsATUM  OpyAMi, KOTOpBIE
UCIIOJIb30BAIUCH JUISl HAHECEHHs Telle-
CHBIX MOBPEKJICHHH JIMILY, OTOBIBAIOILIEMY
HaKa3aHWE B BUJIC JIMLICHHS CBOOOMBI, a
TaKKe NMpH OOHAPYKEHUH CIIEJIOB UX BO3-
JeHCTBHS (HampuMep, MOBPEKICHHUS Ha
OJIeXKIe, Ha Tele, CIeIbl MeTaJUIN3aluH),
HA3HAYAeTCs KOMIUICKCHAsT MEMKO-KPH-
MHHAJINCTHYECKas SKcrepTr3a. MemuiyH-
CKO€ HCCJIE/I0BaHUEe JIONONHAeTC (U3H-
KO-TEXHMYECKHM, KOIJa CONOCTABIISIOTCS
CBE/ICHUSI O XapakTepe, pasmepe, 0coOeH-
HOCTH TEJIECHBIX TOBPEXKACHUH C JaHHbI-
MH O IpeJMeTax, KOTOPbIE MOIIIM UCIIONb-
30BaTbCsl Kak opyaus npecrymieHus. HMe-
CIICJIYIOTCSL  pa3jiM4Hble MHKPOYACTHUIIBI
(BOJIOCHI, BOJIOKHA, YaCTHIBI PA3JIMYHBIX
BEIIICCTB).

B HEKOTOPBIX CIIy4asix MOKET Ha3Ha-
YaThCsl KPUMHUHAINCTHYECKasl SKCIIEPTH3a.
Ee oObekramMu MoryT OBITH Opyausl IIpe-
CTYIUICHUS, [PEMETbI, KOTOpble ObUIH
MOBPEXK/ICHBI BO BpEMsl HAaHECEHHUsI Tejle-
CHBIX TIOBPEX/ICHHUI TIoTepIeBLIeMY (0eXK-
13, KOLIeNieK, MOOHIbHBIN TeledOoH, 3ammc-
Hasi KHIKKa M TOMY IOJO0HOE), a TaKKe
pa3zHooOpasHble ciepl (BbicTpena, 00yBH,
PYK 1 1Ip.), KOTOpBIE OBbUTH OOHApY>KEHBI Ha
MecTe MPECTYIUICHHs], Telle W OAEXKIe Io-
TEPIIEBIIETO U ITOI03PEBAEMOTO.

OmuH M TOT Xe O0BEeKT (Hampumep,
OKYPOK) SIBJISIETCSI HOCHTEJIEM HECKOJIBKHX

BUJIOB HMH(OpMAIMU  (TPacOIOrHYeCKOM
U OHMOJIOTUYECKOW) M MOXKET IMOJIBeprarhb-
CSl pa3IMYHBIM MCCIIEAOBaHUAM. B Takux
Cllydasix CHayajla MPOBOAAT KPUMHHAIHU-
CTUYECKOE HCCIIeA0BaHKe T UIeHTH(U-
KaI[¥ JJMYHOCTH TI0 ClIeiaM 3y0O0B, a 3aTeM
CyneOHO-MEUIIMHCKOE ISl OMPEICICHUS
rpynmsl - cimroHel.  HecoOmomenwe mpa-
BHJILHOW TTOCJIE0OBATEIbHOCTH Ha3HaJe-
HUS ¥ TIPOBEJICHUSI PA3INYHBIX SKCIIEPTH3
B OTHOIICHUM OJHHMX M TeX e O0BEKTOB
YUYeHbIe OTHOCAT K THITMYHBIM OLIMOKaM
[0 JielaM O TeJIECHBIX MOBPEKACHUIX.
W3-3a Takux HApyIICHUI OOBEKTHI TEPSIOT
PS1 IPU3HAKOB, @ IOTOMY OIpe/eIeHHbIE
HCCJICIOBAHUS B TaJbHEHIIIEM CTAHOBSITCS
HEBO3MOXKHBIMU (MJIH HeleJieco00pa3HbI-
mu) [18, c. 82].

BoiBoawbl. I1logBomst UTOT BBIICH3IIO-
JKEHHOMY, CJIeJlyeT aKIIEHTHPOBaTh BHU-
MaHHE Ha JIByX YPOBHSX: BO-TIEPBBIX, Ha
TEOPETHYECKOM YPOBHE PAaCCMOTPEHHBIE
HaMU BHABI AKCIEPTHBIX HCCIIEJOBAHUM
SIBJIIIOTCSL HanboJiee pacpoCcTpaHEHHBIMU
[0 JAaHHOW KaTeropuu Jiejl, 0 YeM CBHUJIE-
TEJNBCTBYIOT ~PE3YyJIbTaThl MHOTOYHCIICH-
HBIX Hay4HBIX HccienoBaHui. OQHAKo 3TO
HE HCKIIIOYAET BO3MOKHOCTU (B Cilydae
HEOOXOMMOCTH)  TPOBEACHUS  JAPYTUX
BUJIOB KCTICPTHBIX HCCIICIOBAHUI JIJIsI BBI-
SICHCHHSI OOCTOSITEIBCTB, KOTOPBIE MOTYT
BO3HHUKATh BO BPeMsI paccienoBanust (hax-
TOB HAHECEHHS TEJIECHBIX IOBPEKICHHUIA:
MOYEPKOBEIYECKNX,  TOBAPOBEIYECKHUX,
CyIeOHO-HAPKOIOTHYECKNX,  XOJIOJHOTO
OpYKHUs, IMMYHOJIOTHYECKUX U T. II.

Bo-BropbIX, Ha IPaKTHYECKOM YPOBHE,
HECMOTpsl Ha BaXHOCTb HCIIOJIb30BAHUS
CHELUAIbHBIX 3HAHUHA Ha MEpBOHAYAIb-
HOM 3TaIe paccieaoBaHus JAHHON TPYIIIIbI
NpEeCTYIUIeHUH, ObUIO ObI 11eIecO00pa3Ho
nononHATh neictByrommit YIIK Yipanabt
MOJIOKEHUEM  CIICTYIOIIETO CONCPIKAHUS:
«Ecnmm HeoOXOMUMO BBISBUTH y TIOIO3pE-
Ba€MOro, OOBHHSEMOTO, IIOTEpPIEBIIEIO
WA CBUJICTENS TEJIECHBIC MOBPEKICHUS
WITH JIPYTHE CIIe/IBbI IPECTYIUICHHS, CIIe0-
BaTellb BLIHOCUT 00 3TOM IMOCTAHOBJIEHUE
U NIOpYYaeT MPOBEICHUE OCBUECTEIbCTBO-
BaHUS CyA€OHOMY MEIHMKY WM Bpady».
M3noxxeHne Takoi HOpPMBI B YKa3aHHOM
penakiun (aHAJOrUYHO C OCMOTPOM TPY-
na) OyleT OPUEHTHPOBATH CIISOBATEIS
Ha 00s13aTeIbHOE TPUBJICUCHUE JIHIA, 00-
JIQJAIOIIEr0  CIIeHUAIbHBIMU  3HAHUSIMHU
JUIE  TIPOBEIICHUST OCBUJICTEIILCTBOBAHUS
(ocMoTpa Tena YKMBOTO YENIOBEKA) ITOJ0-
3peBaeMoro, OOBHHIEMOTO, MOTEpIIeBIIe-
TO WM CBHZETEIS, Oy/IeT CriocoOCTBOBAaTh
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NETEPMUHAHTHI ®OPMUPOBAHMUSI
JUYHOCTHU HECOBEPIIEHHOJIETHETO
NMPECTYIIHUKA U COBEPILIEHUSA
UM NPECTYIIJIEHUN
C OCOBOM )KECTOKOCTHBIO

Poctucnas BYH/3,
acTIMpaHT KageIphl yToIOBHOTO TIpaBa U Mporiecca
MHcTuTyTa npaBa u ICUXOJIOTHH
HanmonaneHoro yHuBepcuTera «JIbBOBCKas MOJTUTEXHUKA

AHHOTALUSA

Crarbsl TOCBSIIEHA UCCIICIOBAHHIO BOITPOCOB, CBA3aHHBIX C (DOPMHUPOBAHUEM JTHYHO-
CTH HECOBEPILCHHOIETHETO MPECTYIMHHKA U COBEPIICHHEM UM TPECTYIUICHUH ¢ 0co00M
JKECTOKOCTBIO. YCTaHOBIICHO, YTO IOCKOJIBKY IIPECTYIHOCTb — 3TO COLUAILHOE U IIPaBO-
BO€ SIBJIEHUE, CYILIECTBYET HEMOCPEACTBEHHAS 3aBUCUMOCTh JETEPMUHAHT MIPECTYITHOCTH
OT M3MEHEHUH, MPOUCXOSIINX B YCIOBUSAX COIMATBHON KHU3HH JFonei. OCcoOeHHOCTH
KPUMHUHOTEHHO! CUTyallud B Hallel CTpaHe Ha COBPEMEHHOM 3Talle 3aBUCSAT OT LeJIOro
Psiia HEraTUBHBIX COLMAIBHBIX U COLIMAJIHO 3HAYUMBIX SBJICHUH U ITponieccoB. [Ipectyn-
HOCTb TIOJIBEPraeTcsi BO3ICHCTBHIO MHOXKECTBA ()aKTOPOB OOBEKTHUBHBIX M CYObEKTUBHBIX
CBOICTB M Pa3BHUBACTCS COMIACHO OOBEKTUBHBIM 3aKOHOMEPHOCTSIM, TaK Kak, OyaydH OT-
pHLIATEIILHBIM COLMAIBHBIM SIBIICHUEM, UCIIBITHIBACT TE JK& M3MEHEHHS, YTO U OOIIECTBO
B 1estoM. CiemyeT OTMETHTh, YTO OfHA M3 IIIABHBIX MPUYMH POCTA KECTOKOH MPEeCTyII-
HOCTH 3aKJIIOYAeTCsl B TOM, YTO JIMYHOCTH (POPMHUPYETCs O] BO3IEHCTBUEM HE TOJIBKO
BCETO O0IIEecTBa B IEJIOM, KOTOPOE MOKHO CUMTATH OONBIION COLUAILHON TPYIITON, HO
Y TeX MaJIbIX COLMAIBHBIX TPYIIIL, B KOTOPBIX OHA COCTOMT, a 3TO ()OPMHUPOBAHUE HE BCET-
J1a OKa3bIBaeTcsl OmaronpusaTHeIM. OTMEUEeHO, YTO W3yUYeHHE ACTEPMUHAINHN, BIHSIOIINX
Ha (OPMHUPOBAHKE JINIHOCTH MPECTYITHUKA, YUUTHIBAsI CJIOKHOCTh U MHOTOACIIEKTHOCTh
JTAaHHOH TIPOOJIEMBI, OJDKHO OCYIIECTBISITECS C IIPUBIICUCHUEM CIIEIUAIICTOB B 00IacTH
COLIMAJILHOM, BO3PACTHOM, FOPUINUECKOM IICUXOJIOTUH, TICUXUATPHH.

KioueBble ci10Ba: IpecTyMHOCTH HECOBEPIICHHOJIETHHX, JETEPMUHAHTEI, POPMHU-
pOBaHUE TUYHOCTH HECOBEPILIEHHOIETHETO MPECTYMHUKA, IPEIYNPEKICHUE, TPUIHNHBI
1 YCJIOBHUS IPECTYIHOCTH.

DETERMINANTS FOR THE FORMATION
OF THE IDENTITY OF A JUVENILE OFFENDER
AND THE COMMISSION OF CRIMES WITH SPECIAL CRUELTY

Rostislav BUNDZ,

Postgraduate Student of the
Department of Criminal Law and the Process of the
Institute of Law and Psychology of the
National University “Lviv Polytechnic”

SUMMARY

The article is devoted to the research of issues related to the formation of the
personality of a juvenile offender and the commission of crimes with special cruelty.
It is established that, as criminality is a social and legal phenomenon, there is a direct
dependence of determinants of crime on changes occurring in conditions of social life
of people. The features of criminogenic situation in our country on the modern stage
depend on a number of the negative social and socially meaningful phenomena and
processes. Criminality exposed to influence of enormous amount of factors of objective
and subjective properties and develops according to objective conformities, so as, being
the negative social phenomenon, tests the same changes, that and society on the whole.
It should be noted that one of the main reasons of increase of cruel criminality lies in the
fact that the person is formed under the influence of not only the entire society in general,
which can be considered a large social group, but also those small social groups in which
it is formed, and this formation is not always proves to be favorable. It is emphasized that
the study of determinations affecting the formation of the offender’s personality, taking
into account the complexity and multidimensionality of the problem, should be carried out
with the involvement of specialists in the field of social, age, legal psychology, psychiatry.

Key words: juvenile delinquency, determinants, formation of the identity of a
juvenile offender, prevention, causes and conditions of crime.
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Articolul este dedicat cercetarii problemelor legate de formarea personalitatii unui criminal minor si comiterea de infractiuni
cu cruzime deosebitd. Se constatd cd, din moment ce criminalitatea este un fenomen social si juridic, exista o dependenta directa
a factorilor determinanti ai criminalitatii de schimbdrile aparute in conditiile vietii sociale a oamenilor. Caracteristicile situatiei
criminale din tara noastra in stadiul actual depind de o serie de fenomene si procese negative semnificative din punct de vedere social.
Criminalitatea este expusa mai multor factori de proprietdti obiective si subiective si se dezvolta in conformitate cu legile obiective,
deoarece, fiind un fenomen social negativ, se confrunta cu aceleasi schimbari ca si societatea in intregime. Trebuie remarcat faptul ca
una dintre principalele cauze ale cresterii criminalitatii violente este ca personalitatea se formeaza sub influenta nu numai a societatii
in ansamblul sau, care poate fi considerat un grup social mare, ci si pe cele ale grupurilor sociale mici, in care este facuta, iar aceasta
formatiune nu este intotdeauna favorabil. Aceasta a observat cé studiul determinarilor care afecteazd formarea identitatii infractorului,
avand in vedere complexitatea si natura multidimensionald a problemei ar trebui sd fie pentru a atrage experti in domeniul social,

varsta, psihologia legala, psihiatrie.

Cuvinte cheie: delincventa juvenild, factorii determinanti, formarea personalitatii unui infractor juvenil, prevenirea, cauzele si

conditiile de criminalitate.

[ocranoBka mnpodiembl. OCHOBHOMI
npobiaeMoll  KPUMHHOJIOTHYECKON HayKH,
KOTOpasi UMEET BaXHOE TEOPETHUYECKOE U
MPAKTUYECKOE 3HA4YeHHe, ObLIIO M OCTaeT-
Csl M3yYeHHE KaK JIETEPMUHAHT MPECTYII-
HOCTH, TaK U ICTCPMUHAHT, BIUSIONINX Ha
(opmupoBaHHEe TUYHOCTH MPECTYITHUKA.
be3 usyueHus NmpUYMH U YCJIOBMH IIpe-
CTYIHOCTH | JINII, COBEPIIAIOMINX IPECTY-
IUIeHus1, oHa Oyner HenomHoH. IpoGiema
MPUYUH TPECTYITHOTO ITOBEISHUS CTaja
aKTyaJIbHOM MMEHHO B HACTOSILLEE BpeMs,
KoIyla HaOJrofaeTcsl KpaiiHee 000CTpeHUe
COIMATbHO-YKOHOMUYECKOU U 00IIeCTBEH-
HO-TIOJIMTHYECKON OOCTaHOBKH B CTpaHe,
HMEEeT MECTO KpPU3UC HPABCTBEHHOCTH,
JIyXOBHOCTH, PACTET KOJIUYECTBO CIIy4acB
3710yHOTPEOICHUST HAPKOTUIECKUMHU CPEI-
CTBaMH KaK CPEH B3POCIbBIX, TaK U JICTEH,
a TIPECTYIHOCTh IOYTH IOCTUINIA CBOCH
KPUTUYECKON MACCHI.

Tak Kak IPECTyNHOCTh — CIEICTBHE
KOMIUJIEKCA TIPHYUH M YCIOBHH, TO IS
YMEHBILICHHS €€ MPOSIBICHUI B 00IIeCTBE
HYXXHO OOPOTBCS HE TOJIBKO C €€ HeraThB-
HBIMU MOCJIECTBUSAMH, HO U C IPUYHMHA-
MU, HOPOXKJIAIOUIMMHU JTaHHOE SIBJICHHE U
MPUBOISIIMMHU K (POPMHUPOBAHUIO THIHO-
CTH MIPECTYIHHKA.

Cocrosinue ucciaenopanusi. Kpumu-
HOJIOTHYECKAsl XapaKTEPUCTHKA, MPEIOT-
BpAIICHUS U JETEPMUHAHTEI, a TaKKe TI0-
HSITHE MIPECTYIMHOCTH HECOBEPIICHHOIET-
HUX CTajld TPEIMETOM HCCIIEOBAHHS B
TPyJax TaKuX M3BECTHBIX OTEYECTBEHHBIX
1 3apyOeXHBIX y4eHbIX, Kak B. Bypauw,
A. Asanecos, 0. Anronsn, M. ba0aes,
T. bouonok, U. borarsipes, M. Betpos,
B. I'mymxoB, B. lonuna, B. I'pumyxk,
W. Jawpmun, A. xyxka, A. Jonrosa,
B. EmenbsHOB, B.. Epmakos, A. 3akaniok,
K. Uromes, U. Kapmeu, A. Kocrenko,
B. Kynpssues, H. Kysnerona, B. Jlano-
BeHko, ®. Jlonymanckuii, M. MuUHBKOB-
ckuii, B. [lankparos, M. Ilanos, A. Ilpu-

MaueHok, O. Caxapos, U. Tomonbcko-
Ba, 1. Typkesuu, H. lO3uxoBa, H. Tys,
A. Nocuda, A. 'ymuH u MHOTHE ApyTHE.

Ieabo W 3anauyeid cTaTbM SBISCT-
sl MCCTIEZIOBAHUE BOIIPOCOB, CBSI3AHHBIX C
(hopMHpOBaHMEM JIMYHOCTH HECOBEPILCH-
HOJICTHETO MPECTyITHUKA W COBEPIICHHEM
WM TIPECTYIUICHHH ¢ 0CO00H JKECTOKOCTBIO.

N3no:xxenne OCHOBHOTO MaTepHa-
da. Cpenu JeTepMUHAHT HPECTYIUICHUH
yueHsle, B ToM uncie B. Kynpssues, BbI-
NIENSIOT CyOBEKTHBHBIE M OOBEKTHBHBIE
npuurHbl U ycioBus. CyObeKTHUBHBIC
MPUYMHBI TIPECTYIUICHUH B €ro MOHHMa-
HUM — 3TO OIPE/CIICHHBIC AJIEMEHTHI CO-
LUAJILHOI TICUXOJIOTUH, IIPOTHBOPEUAIIHE
U/ICOJIOTUU OOIIECTBA M HAXOMISIINE CBOS
BBIPQKCHUE B HCKAKCHHBIX MOTPEOHO-
CTSX, HHTEpecax, IeJsIX, MOTHBAX, HPaB-
CTBEHHBIX LEHHOCTSIX W IPABOCO3HAHUH
JIWIl, COBEPIIAIONINX IPABOHAPYIICHNS.
OOBEeKTUBHBIE NPUYUHBI  MIPECTYyILUIe-
HUH — ATO OIpeIeTICHHbIE TPOTHBOPEUHS
B OOLICCTBEHHOW JKWU3HHU, SKOHOMHYE-
CKUX M COL[MAJIBHBIX OTHOIICHHUSIX JIIO/ICH.
CyObeKTHBHBIE  YCIIOBUSI  IPECTYyILIe-
HU — 3TO JaeMorpaduyeckue U COLHU-
AJIbHO-TICUXOJIOTUYEeCKAE  OCOOCHHOCTH
HaceJeHus1 (Y4epThl XapakTepa, BO3DAcCT,
mon U T. 1.). OObEKTUBHBIC YCIOBHSI TIpe-
CTYIUICHHH — 9TO HEIOCTaTKH OpraHu3a-
IIMOHHOTO ¥ TEXHUYECKOTO TOPSAKA, TTO/-
JIepKUBAIOIINe, a WHOIZA M IHTAIOIINe
JIeHCTBUE CYOBEKTUBHBIX U 0OBEKTHBHBIX
HPUYMH NpecTymienui [1, c¢. 126].

B cBoeit mucceprammun  «Conpanb-
HO-TICHXOJIOTHYECKUe JETePMUHAHTHI
(hopMHpOBaHUST JTUYHOCTH HECOBEPIIICH-
HOJICTHETO MPECTyNHUKA (KPUMHUHOJIO-
rudeckuii acmekt)» H. Ty3 Bwigenser
COLIMAITBHO-TICUXOJIOTHYECKUE  [IETePMHU-
HaHTBI, BIHSIOIMIKME Ha (HOPMHUPOBAHHE
JUYHOCTH HECOBEPIICHHOJETHETO IIpe-
ctynHuka. [Tox Takumu neTepMrHaHTAMH
OH TOHMMAaeT KOMIUIEKC B3aWMOCBSI3aH-

HBIX B3aMMOOOYCIIOBIECHHBIX (DAKTOPOB,
071 IGHCTBUEM KOTOPBIX HEONAronpusr-
HBIC YCJIOBUS COLIMAJIBHOM Cpelbl, B3au-
MOJZICHCTBYSl C IICHXOJIOTO-BO3PACTHBIMU
0COOCHHOCTSIMM  JINYHOCTH TOZIPOCTKA,
MIPOU3BOJAT B HEll cToiikue nedopmariuu,
CIOCOOHBIE B KOHKPETHOH >KH3HEHHOM
CUTyallUHl TIPOSIBUTHECS B COBEPLICHUH
YTOJIOBHO HakKa3yeMmoro jesiaus [2, c. 3].

A. Jlixxyxa, B. Bacunesnu n A. Kupu-
JIOK OTMEYAIOT, YTO UCCIICIOBAHNE MeXa-
HHU3Ma NPECTYIHOIO MOBEJCHHS JIOIKHO
0a3upoBaThCs Ha COYETAHHU TPEX OCHOB-
HBIX COCTAaBJISIOIIMX, TO €CTh OCYIIECT-
BIATbCA Ha OOIIECOLHaIbHOM (MaKpo-
COLIMAJBHOM), TPYHIOBOM (MHKPOCOLHU-
QIPHOM) W WHIUBHIYaJbHOM YPOBHSIX.
MexaHU3M NIPECTYHMHOTO MOBEICHUS 3TH
aBTOPBI OIPEEINSIOT [0 TaKOH CXeMe:

— HCKa)KCHHas CHCTeMa LICHHOCTEH
IPUBOAUT B NEHCTBHE MEXaHHU3MBI, KOTO-
pble PaspylIaloT CHCTEMY COLHAIbHBIX
HMHCTUTYTOB, HApPYIIAIOT OOIICCTBEHHBIC
OTHOLICHHA B c(hepe MpaBoINopsJIKa;

— BBUAY HEIPPEKTUBHOCTH TOSBIIS-
ercs Jedopmalys COLMAIbHBIX HOPM,
perylupyONMX Ipolecchl OOpsObI €
MIPECTYITHOCTBI0, HECTaOMIBHOCTD, OCIIa-
OJICHHOCTh WX NPHUMEHEHHMS, YTO HPHBO-
JUT K O€3HAKa3aHHOCTH U OE€30TBETCTBCH-
HOCTH; BCTYNAeT B JCHCTBHE MEXaHH3M
nehopMaluy ¥ UCKKEHHS! CHCTEMBI CO-
[UAJIBHBIX [ICHHOCTCH B CO3HAHUHM OIIpe-
JIeTICHHOW 4acTu HaceleHus U (yHKIHU-
OHHPOBAHUS TOCYZAapCTBEHHBIX M OOIIe-
CTBEHHBIX OpraHM3alMi, OCYIIECTBIISIO-
LIMX TPOTUBOJCHCTBHE IIPECTYITHOCTH;

— MeXaHW3Mbl COLMAJIbHOW Harps-
JKEHHOCTH U KOH(QJIMKTOB HEraTMBHO
BIIMSIOT Ha CO3HAaHHME, HOPMAaTHBHO-IIPa-
BOBYIO0 0a3y, HNPHBOIAT K pPa3pyLICHUIO
OOIIECTBEHHBIX OTHOIICHHUI;

— nedopMHpOBaHHBIE COLUATBHEBIC
OTHOIICHHS MOTYT OBITh NEHCTBEHHBIMU
MEXaHU3MaMH MCKaKCHUSI CUCTCMBI LICH-
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HOCTHBIX OPMEHTALINI HaceIeHusl, yBelu-
YeHUs KOHQIMKTOB, 3aByaJIMPOBAHHOCTH
HOPMOTBOPUECKO A€ATENTLHOCTH, HOTEPH
COLIMAJILHOTO KOHTPOJISI HaJl MPECTYIHO-
cThIO [3, ¢. 66].

[IpectynmHOCTE — 3TO comManbHOE U
NIPaBOBOE SIBICHHE. 3aBUCHMOCTH JAETep-
MHUHAHT TPECTYyIHOCTH OT H3MEHCHHH,
MIPOMCXOSIIINX B YCIOBHUSIX COLMAIBHOM
JKU3HM JIIOfel, OTMedajach MHOTHMH
yuensivu. Hanpumep, H. Kysnenosa nn-
cana: «IIpecTynHOCTh MCTOPHYECKH W3-
MEHUYHMBA KakK 110 COLUAJIbHOM CYIIHOCTH,
TaK M 10 MeCTy (B pa3HbIX rocyIapcTBax
U B Pa3HBIX COIHATIbHO-IKOHOMUYECKHUX
(dopmalsX HEOAMHAKOB KpPyr IPecTy-
IUICHUIT), U 110 BpeMeHH (00beM yroJIOBHO
HaKa3yeMbIX AeSHHH MEHseTcs MO Mepe
HCTOPHUYECKOTO PA3BUTHSA TOCYHApCTBA
naxke omHOW Qopmarun) [4; S5]». OnHa
conuanpHas B TOM, YTO COCTOUT W3 AeH-
CTBU, COBEPUICHHBIX JIOABMHU B 0OIIe-
CTBE W NPOTUB MHTEPECOB BCero oOre-
CTBa WJIN OCHOBHOM €r0 4acTH.

B coBpemeHHOM HayyHOM NpEJCTaB-
JIEHUU TIPECTYMHOCTh — 3TO CIIOXKHOE CO-
LUaJIbHOE SIBJICHUE C IPU3HAKAMU CUCTEM-
HOCTH, SIBJISIIOIIEECS] PEe3yJIbTaToOM B3au-
MOJICHCTBHSA MHOXKECTBA OTPHIIATEIbHBIX
I10 CBOCH HANpPaBICHHOCTH (PAKTOPOB pas-
BUTHS 0o0mmecTBa 1 muuHocTH. OHA MMeeT
KaueCTBEHHBIE M KOJIMYECTBEHHBIE XapakK-
TEPUCTHKH, PACKPHIBAIOIINE €€ CTPYKTY-
PY, COCTOSIHUE U TUHAMHUKY.

B MeTomonmornyeckux Lensx Clemy-
€T pa3nnyaTh MPUYMHBI CYNIECTBOBAHMS
MIPECTYITHOCTH BOOOILIE M NPUYUHBI IIpe-
CTYIHOCTH B KOHKpeTHOU cTpane. Ilep-
BbI€ 3HAUYUTEIIBHO IIUPE, OHU CBS3AHBI CO
BCEW UCTOpUEH YeTIOBEYECTBa, HEPA3PHIB-
HO BIHMCaHBl B HEE M ONPEICISIOT TaKylo
OUYECHb BKHYIO YEPTY HMPECTYIMHOCTH, KaK
ee BEYHOCTb, TO €CTh TO, YTO OHa ObLIa
BCeT/a M HaBcera octaneTces [5, ¢. 90].

OcoOeHHOCTH  Pa3BUTHS KPHUMHHO-
FEeHHOM CHUTyallMd B Halleil cTpaHe Ha
COBPEMEHHOM JTare 3aBUCST OT IIeJIOr0
psiZla HETaTUBHBIX COLHUAIBHBIX U COIM-
aJIbHO 3HAYMMBIX SIBICHUN M MPOLIECCOB.
IIpectynHocTs mozxBepraercss BO3AEH-
CTBUIO MHOXeCTBa (DakTOpOB OOBEKTHB-
HBIX U CyOBEKTHBHBIX CBOWCTB U pa3BHUBa-
eTcsl COIACHO OObEKTHBHBIM 3aKOHOMEP-
HOCTSIM, TaK KakK, Oy/ly4d OTPUIATeIbHBIM
COLMAIGHBIM SIBIEHHEM, HCTIBITHIBACT TE
K€ U3MEHEHHS, YTO U OOIIECTBO B IEJIOM.

Ha xpuMHHOTeHHYIO CcHTyanuio B
CTpaHe CYIIECTBEHHOE BIIHMSHUE OKa3bl-
BaeT OIpe/eIeHHas JIerpaaius Mopallb-

HO-HPaBCTBEHHBIX LIEHHOCTEH, ycuieHue
COLMAIBHOM KOH(IMKTHOCTH B CBSI3H C
pe3koit monsipu3aiueii odiiectBa, 00HH-
IIAHUEM 3HAUUTEIbHON YacTH HACEIEeHUs
U POCTOM Ha 3TOH OCHOBE KOJIHMYECTBA
HApKO3aBUCHUMBIX, JKECTOKHX, 03J100JICH-
HBIX JIMI] U W3MEHEHWS B COLMAILHOI
XapaKTePUCTHKE JIUI, COBEPIIAIOIINX
npecTyruieHus. J[aHHbIe HeraTHBHBIC U3-
MEHEHUSI TIOPOXKIAIOT KaK IPECTYITHOCTb,
KOHKPETHBIE  aKThl  IPOTHUBOMPABHOTO
MOBEJICHUsI, TaK M NpUBOIAT K (opmu-
POBaHMIO KPUMHUHOTEHHOW YCTaHOBKH Ha
COBEPIICHUE MTPECTYIUICHHS.

OpHa U3 IVaBHBIX TNPUYUH poOCTa
JKECTOKOM TPECTYIMHOCTH 3aKII0YaeTCst
B TOM, YTO JIMYHOCTH (OPMHPYETCS IOJ
BO3/ICHCTBHEM HE TOJBKO BCErO 00IIECTBA
B IEJIOM, KOTOPOE MOXKHO CUHTATh OOJIb-
LIOW COLMAJIBHOW PYIIION, HO U TEX Ma-
JIBIX COLHMANBHBIX TPYIII, B KOTOPBIX OHA
COCTOUT, a 3TO (POPMUPOBAHUE HE BCETAA
OKa3bIBAETCS OJIArOMPUSTHBIM.

K mainoii conuanbHoM rpymnmne MOXHO
OTHECTU CEMbIO, JTOUIKOJIbHbIE yUpexk/ie-
HUSI, HIKOTY, IPyTHE CpeAHeCenalbHbIE
U BBICIIME y4eOHbIC 3aBEICHHS, KOJUICK-
THUB, OMIDKaiilliee OKPYKEHHE 4YeJOBEKa,
MECTO OTAbIXa U T. A., TO €CTh 3TO TOT
MIEePBUYHBIN KOJUIEKTHB, B KOTOPOM YEJI0-
BEK TPOBOJUT OCHOBHYIO YacTh CBOETO
BpeMeHH. Takum 00pa3oM, KaXIblii WH-
JIUBHJI BBICTYIIAeT OJHOBPEMEHHO M KaK
YJIeH MaJIOH rpymnisl (TIpHYeM He OJHOM),
1 Kak @wieH Bcero obmectna. [Tostomy ero
noseJieHue GopMupyeTcsi B COOTBETCTBUU
¢ TpeOOBaHUAMH BCeX OOJBILIMX M MaJIBIX
KOJJIEKTUBOB, B KOTOPBIX OH COCTOUT. Ma-
J1asi couuabHas rpymnma no cBoeMy rpyrm-
[I0OBOMY CO3HAHMIO, OBEICHUIO, CUCTEME
LIEHHOCTEH, B3MISAOB U TPAAMULIAN 3aHU-
MaeT MPOMEKYTOUYHOE TTOJI0KEHHE MEXKTY
WHAMNBUJIOM U «OOJIBIIMM OOIIECTBOMY,
SIBISIETCSI TIEPEXOAHBIM 3BCHOM MEXKIY
HuMH [6, c. 73].

HeraruBuble yciioBus couMaabHON
cpembl CHOCOOHBI aKTHBHO MOPOXKIATh
MHOTOIIAHOBBIE  JIMYHOCTHBIE  1edop-
MaluK (MCKaXEHHE MHTEPEecoB, MOTPeO-
HOCTEHf, LEHHOCTHBIX  OpHEHTAIHi),
KOTOpBIE MIPU OTPEEeIeHHON KU3HEHHON
CUTyallMd MOTYT BBbIpa3uThcs B (opme
MIPECTYMHOTO TOBEICHUSA. A 5TO 3HAYUT,
YTO HM OJIMH COLMANBHBINA (HaKTOp HE MO-
JKET OIpPEAETATh MOBEICHHE, MPEIOMII-
sICh Yepe3 TICHXOJIOTHIO CyOBheKTa, HO He
proOpeTast ICHXOJIOTHIECKOTo CTaryca.
TaxuM 00pa3om, ICUXOJIOTHS MPEICTaB-
nsieT co0olt Kak OBl «apeHy», Ha KOTOpoit

MPOUCXOANUT B3aUMOJEHCTBHE COLUAIIb-
HOT'0 ¥ OMOJIOTHYECKOT0, KOTOPYIO HE MO-
JKeT 00oiTH HU ofuH dakrtop [2, ¢. 9].

ITo MHEHMIO psija y4YEHBIX-KPHMH-
HOJIOTOB U TICHXOJIOTOB, MHOTO COIIMAITh-
HBIX MPOTHBOPEUHH, NPUCYLHX OOIIe-
CTBY, peaju3yeTcsi IMEHHO 4epe3 Majble
rpynmsl. HamprmMep, KimaccoBsie U Apyrue
COIMaNIbHbIE pa3JIMuMsl CKa3bIBAIOTCS B
3aBUCUMOCTH OT 00pa3a >KU3HM MaJlblX
TPYII — CEMBH, POJCTBEHHUKOB, JPy3eH,
coceieid, 00CY)KAAIOTCs M OLIEHUBAIOTCA
umu. Jlemorpaduueckre U3MEHEHHs TaK-
K€ 3aTParuBalOT Majlble TPYIIIbI: IIepees]
¢ nepudepuu B CTOJIHUIY HEU30EKHO Me-
HsAET OmKaiiiee OKpyKeHue CyObekTa,
NpUYEM YacTO TO M3MCHEHHE MMEeT He
TOJIBKO NEPCOHAJIbHBIN, HO U COLMATIbHBIN
xapaktep (Iepexol B Apyryio mpodeccu-
OHAJILHYI0, BO3PACTHYIO TPYIIY H T. 1.).
OCO0EHHO 3TO XapaKTepHO ISl MalbIX
COLMANIBHBIX TPYMII, B KOTOPBIE BXOIST
HECOBEPLICHHOJIECTHHE.

OTHOCHUTENIBHAS CaMOCTOSITEIBHOCTD
MaJioii COLMAIbHON TPYIIIbI MPUBOIUT K
TOMY, YTO B HEl MOTYT BO3HHMKAaTh TpyII-
MOBbIE HOPMBI [TOBE/ICHUSI U TPYMIIOBbIE
LIEHHOCTH, HE COBIAJAIOLINE C HOPMaMHU
U LCHHOCTSMH, IPHUHATBIMH OOILIECTBOM
U CAaHKIMOHHPOBAHHBIMU TOCYAAapPCTBOM.
OTO HE 03HAYACT, YTO TaKHE TPYIIOBEHIC
0o0pa3npl TMOBEJCHUS BCeraa IPOTHBO-
pedar TpaBOBBIM WM HPABCTBEHHBIM
HOpMaM OOIIECTBa; 4acTO OHU B ITOM
CMbICIIE HEWTpaIbHBI, TaK KAaK KacaroTcs
TOJIBKO TPO(ECCHOHANBHBIX MM HHBIX
crenu(UUecKUX HMHTEPECOB YYaCTHHKOB
rpynIbl  (B3aMMOOTHOIICHUSI CHOPTCMe-
HOB, TPAaJAMIHUU CEMbH, HAI[MOHAJIbHbIC
o0bIvau u T. 1.). BMecTe ¢ TeM BO3MOXHBI
U TaKkue TIPYIIOBBIE HOPMBI U 00pa3libl
MOBEAEHUSI, KOTOPBIE POTHBOpEUaT mpa-
BY ¥ 00LIECTBEHHOW MOPAJIH.

Ilcuxomorn  paccMaTrpuBalOT — TpU
OCHOBHBIX BH/Ia TPYIITOBBIX KOH(INKTOB:
MEKJLy OT/ICJIbHOM JINYHOCTBIO U WICHAMU
MaJIOW COLMAIbHON TPYMIIbI; MEXKITy 4ile-
HAMH MaJIbIX COLMAIIbHBIX IPYIIIT; MEXKILY
YJIeHAMU MaJIOH COLMAIbHOW TPyNbl U
obmecrBa. [Ipoanamu3upyem IpPUYHHBI
ITHUX KOHQIUKTOB.

Besikass Manas rpynma co3jaer BHY-
TpeHHUI (HedOopMaNbHBI), a MHOTIA U
BHEUIHUH ((OpMasbHbBIil) KOHTPOJIb HaJ
BBINTOJTHEHHEM yKa3aHHBIX HOPM H Tpebo-
BaHMH. B cmimy ykazaHHBIX 0coOeHHOCTEH
MaJIO COLMABLHON TPyl OHA MOMKET
ObITh apEHO PA3INYHOIO PoJa MPOTUBO-
peumnii, CBSI3aHHBIX W C POTHBOIPABHBIM
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MOBEJCHUEM. JTO, IPEXJE BCEro, IMpo-
THUBOpPEYMSI BHYTPH CaMOW COIMAJIBHOM
TPYNINbL  KOHMIMKTBI MEXIy 4YICHAMH
CeMbH, IIKOJILHOTO WJIM TPYAOBOIO KOJ-
JIEKTUBA, TOW WJIM MHOW TPYHNbl U T. 1.
[7, c. 65]. Ecmi mompocToK HEe OAYHHSCT-
Csl YCJIOBUSIM JKU3HU CEMbH, OH HCIIBITHI-
BaeT Ha cede POANTETBCKYIO BIIACTh. DTOT
COIMAIBHBIA KOHTPOJIb CBSI3aH C HOpMa-
MH TIOBEJICHHSI, Pa3eIISeMbIMH TPYIIIOH,
BCJISICTBUE DTOTO OH CITOCOOGH HWIparh
KaK IOJIOKUTEIIbHYIO0, TaK U OTPHUIATEIIb-
HYIO POJIb; TaK, KOHTPOJIb HaJl OBE/ICHH-
€M WIeHAa TPYIbl, MPUICPKUBAOIIECHCS
BPEAHBIX Ul OOIIEeCTBAa LIEHHOCTEH, Oy-
JICT HApaBlIeH Ha TO, YTOOBI YKPEIHTh
AQHTHOOIIECTBEHHYIO TTO3UIIMIO UH/IMBU/IA,
OTIEIUTh €r0 OT APYIHX KOJUJICKTHBOB,
M30JIMPOBATh OT BIIHSHUS OOLIECTBA.

BHyTpeHHHE TPYNIIOBbIC KOH(IUKTHI
00JIE3HEHHO CKA3bIBAIOTCS Ha CaMOCO3Ha-
HUM ¥ TOBCJACHHU YJICHOB TIPYIIIBI, TEM
6osiee YTO OHU, KaK MPABUIIO, 3aCTABIISIOT
Ka)KI0TO ONPEAENUTh CBOIO MO3ULHUIO IO
OTHOLIECHUIO K BPAXIYIOIIMM YYaCTHH-
KaM, PUHSATH TY I HHYIO CTOPOHY. DTH
KOH(JIMKTBI MOTYT CTaTh HCTOYHHKAMHM
pa3IMyYHOro poja MpaBoHapyumeHuid. Mo-
I'YT TaKKe BCTPEYaThCst KOHMINKTHI MEXK-
Iy HECKOJBKUMH MAJIbIMH COIIMAJIbHBIMHU
rpyInIamMu, HalmpuMep, MEKIy CeMbed M
COCIYXKMBI[AMH, MEKIY TPyNIaMH poj-
CTBEHHHUKOB CO CTOPOHBI My’Ka U CO CTO-
POHBI )KEHbI, MEX/Y LIKOJIOW U POAUTEIIS-
MH ITOJpOCTKa U T. 1. [8, ¢. 127].

Ba)xHO OTMETHTBb, 4TO KOH(INKT BHY-
TPU MaJIOW COLMAJIBHOW IPYINIBI MOXKET
UMETbh HE TOJIBKO BHELIHUH XapakTep, Bbl-
paxasch B ccoOpax U 00OCTPEHHBIX OTHO-
IICHUSAX, HO M OBITh CKPBITHIM, BHYTPEH-
HUM. Ha camMoco3HaHMM ¥ TNOBEJCHUM
YJjIeHa TOW WM MHOM Majol COLMAIbHOM
IPYIIIIbI HETaTUBHO CKa3bIBACTCSI, €CIIU OH
CTaHOBHUTCSl BOJIBHBIM MJIM HEBOJBHBIM
YYaCTHHKOM  BHYTPUTPYMIOBOIO  KOH-
¢uinxra. BeiOupas Ty win MHYIO JMHHIO
MOBEJICHUSI, OH HEH30eKHO HapyIIaeT
IPYNIIOBbIE HOPMbI JIPYrOH CTOPOHBI;
3aHMMas JIBOMCTBEHHYIO IIO3MLHIO, OH
oOpekaeT cebdsi Ha OCYXkKJIeHHe 00enX CTo-
poH. Bce 310 city’KHUT HCTOYHMKOM pa3HoO-
00pa3HbIX [PaBOHAPYIICHUH, OCOOCHHO
HAIPaBJICHHBIX TPOTUB JIMYHOCTH.

Haxonen, BO3MOXEH TpeTuil BUJ
HPOTHBOPCYUI M KOH(IUKTOB — MEKIY
Majioit rpymmoit u odmectBom. Ilo cytm
JleNla 3TO TMPOTHBOPEUNST HA OCHOBE pac-
XOXKJICHUSI ~ MEXKIY  HpPaBCTBCHHBIMHU,
MpPaBOBBIMA M JIPYTHMH COLHAIBHBIMH

HOPMaMH M LICHHOCTSAMH — IPYIIIOBBIMH U
obmiectBeHHbIMU. CeMbs, BelyIIasi aHTH-
00IIeCTBeHHBIN 00pa3 JKU3HU (IIbSTHCTBO
U IIpoyee), MPUXOJIHUT B PE3KOE MPOTHBO-
peurie ¢ Hopmamu obrectBa. Tem Oomnee B
TAKOM NPOTHBOPEUNH HAXOAUTCS IpyIa
MPECTYIHUKOB, COBMECTHO COBEpINAIO-
MUX TIPECTYIJICHUS, Hampumep, yoOuii-
CTBa WJIM NPUYMHEHUS PA3INIHON TsDKe-
CTU BpeZa 3/I0pPOBBIO YeJIOBEKa ¢ 0CO00i
KECTOKOCTBIO TIOJT BIMSHHEM CITHPTHBIX
HAITUTKOB MJIM HAPKOTHKOB.

I'pynmoBble HOpMbBI IOBEICHUS B
OONBIIMHCTBE CiIy4aeB HE (QUKCHPYIOT-
Csl B KAKOM-TO ONPEJEJICHHOM BHJE: 3TO
pOCTO OOBIYHBIC PEAKIMU HA CTaHAAPT-
HbIE CUTYAllHH, KOTOPbIE B JaHHOW IpyI-
ne obmenpuusATel. Eciiu B cembe poaure-
U ynoTpeOIsIoT aJKOTOoMb, MOAPOCTOK
MIPUBBIKACT K 3TOMY KaK K OOBITHOMY TIO-
psnky Bemieil. «B mroGoit rpymnme BaxHO
UMEHHO TO, YTO CYHTAETCS Camo COOoi
pa3yMeIoNMMCs], 9YTO MOITYaIUBO H Oec-
CO3HATEIbHO NPHHUMAETCs BcemMm» [9,
c. 103]. D10 ¥ omacHO, MOTOMY YTO IOA
TaKyl0 KaTeropuio camo co0o0ii MOHATHBIX
MOCTYNKOB MOTYT HOANANATh U MEIKHE
KPa)XKd, U CKBEPHOCJIOBHE, U XYJIUTAHCKHE
BBIXOJIKU B OOII[ECTBEHHBIX MECTaX.

I'pynmoBast Mmopans momoOHOTO poxa
TECHO CBS3aHa C HU3KUM yPOBHEM IPaBO-
BOTO M HPaBCTBEHHOTO co3HaHMsL. [Iponc-
XOIUT ehopMaIiisi MHOTHX MOPAIbHBIX
MOHSTHH, U 3TO CTAaHOBUTCS IICUXOJIOTH-
YECKHM OIIPaBJIaHNEM IPOTHBOIIPABHBIX
MOCTYNKOB. B MasbIX cOLManbHbIX IPyI-
nax, IJe CKJIaJbIBAIOTCS HEINPaBUIIbHbIC
B3aMOOTHOILICHHUS ¥ BO3HHUKAIOT CITy4aH,
a 3aTeM M IMPHUBBIYHBIE GOPMBI aHTHOOIIIE-
CTBEHHOTO IOBeJICHUs, (HOpPMUpYETCS U
WCKa)XCHHBIN 1O CBOEH HAIMpPaBICHHOCTH
COLMANIBHBIA KOHTPOJIb; (DAKTHYECKH OH
CTaHOBHTCS AHTHCOLIUAIEHBIM.

K mHapymenusM aHTHOOIIECTBEHHBIX
MPaBWJI TIOBEIEHHS IPUMEHSIOTCS pas-
JUYHOTO pOjia MEphl BO3AEUCTBHA. Xa-
PaKTEpHO, YTO €CIIM paHbBIIE B IPECTYII-
HYIO TPYIITy [PUBJICKAIN IyTeM oOMaHa
U yrpo3, TO Tenepb B OOJIBIIMHCTBE CIIy-
YaeB BIUAIOT NMPOCbOAMH M YrOBOpPaMH.
OCHOBHOH pacyeT OpraHu3aTopoB Tpe-
CTYNHBIX TPYHIl CTPOUTCS Ha mondope
«EIMHOMBIIIJICHHUKOBY, JIOAEH C Takoi
)K€ AHTHOOIIECTBEHHON OpHEeHTaluei
[10, c. 69].

B xpUMMHOIOTMYECKOHN JHTEpaTy-
pe damie BCero IMOJUepKHBAeTCs 3Have-
HUE YTOJIOBHOTO BO3JCHCTBHSA CpEIbI

Ha HECOBCPUICHHOJICTHUX. HpI/I 9TOM
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0co0oe BHUMaHME YIeIseTcs MUKpOCpe-
ne — cdepe HENoCpeICTBEHHOro ooe-
HUsI HECOBEPILIECHHOJIETHUX. BHYTpeHH:Is
CTPYKTypa Jt00OH MHKPOCpEIbl MOKET
pas3nuyarbesi, HO € OCHOBY COCTaBIISIET
Manasi COIaibHas TPYIINa, HEmocpen-
CTBEHHO  BIUSIONAs Ha  JMYHOCTD
HecoBepieHHoneTHero. Crozia OTHOCHTCS
1 IIPeIMETHO-BEIIECTBEHHAs (MaTepHallb-
Hast) cpesia, KOTopasi OKpY)KaeT HecoBep-
LIEHHOJIETHETO B OBITY, HA paboTe, B yue-
0e, TMYHON KU3HH, B YCIOBUAX KOTOPOH
JMILO OCYIIECTBIACT CBOI JKHU3HEAEs-
TeNbHOCTB. PaccmarpuBast BOrpoc o npu-
YHHAX U yCIOBUAX COBEPIICHUS HECOBEP-
LICHHOJIETHUMH HPECTYIUICHUH, OOBIYHO
AQHAIM3UPYIOT SBJICHHUS, KOTOPBIC BO3/ICH-
CTBYIOT Ha IICUXMKY 1 CO3HaHHE HECOBEP-
[ICHHOJIETHETO B TEUCHHE IUTEIHEHOTO
BpemeHH. BMmecTe ¢ Tem Bompoc 06 06¢To-
ATEIbCTBAX, OKa3bIBAIOUIMX BIMSHHE Ha
HECOBEPIICHHOJIETHEIO HEMOCPEICTBCH-
HO K COBEPILICHHUIO MPECTYIUICHUS, OCTa-
eTcsl MaJIOMCCIIeJOBaHHbIM. Takoro pozaa
00CTOATENILCTBA MOXKHO Ha3BaTh KPUMHU-
HOreHHOM curyauueil. KpumuHoreHHas
CHTyallUst — 3TO KOMIUIEKC BHELIHUX 00-
CTOSITEJIBCTB, B KOTOPBIX 0Ka3aJ0Ch JINIIO,
BIMSIIOIIMX HA €ro CO3HaHHE, YyBCTBA,
BOJIIO, C Y4€TOM KOTOPBIX OHO IIPUHIMAET
pelIeHne COBEPIINTh IPABOHAPYIICHUE
[11,c. 116].

IlogpocTkoBEIIT  BO3pacT OTIIMYAET-
Csl TIOBBIIICHHOW YyBCTBHUTEIHHOCTBHIO
K BHEIIHMM W BHYTpPEHHHM (akTopawm,
MIOCKOJIBKY B 3TO BpeMsl paJMKaJIbHO Me-
HSETCSl COLMAJbHBIA CTaTyC WHIMBUA.
CozepxaHue U MpoleccyanbHble 0Co0eH-
HOCTH COLMAJIM3allMM B 3TOM BO3pacTe
OIIPENeNSIIOT U BO MHOTOM YCHIIMBAIOT
JCIMHKBEHTHOCTh ~ HECOBEPLICHHOJIET-
Hero. IlogaTnuBOCTh BIHMSIHUIO CPEAbl B
MIOIPOCTKOBOM BO3pacTe camasi BHICOKas,
IIpUYEeM KaXkJI0€ OTAENbHOE MpOSBICHUE
JEITMHKBEHTHOTO MOBEICHHs 00yCIoBIIe-
HO, KaK IPaBUIIO, CIOKHBIM B3aUMOJICH-
CTBHEM BO3PACTHBIX, HHANBUAYaILHO-TH-
MOJIOTHYECKUX, HMHAWBUYaIbHO-TICUXO-
JOTHYECKUX M COLMAIbHO-TICUXOJIOrnYe-
CKHX JICTepMUHAHT.

Ocolyr0o poib B  COLHUATM3ALUU
HECOBEPILICHHOJIETHEIO HUIPAET  CeMbs.
CeMbsl BBINOJIHSAET HECKOJIBKO (DYHKIHMIA,
OJIHAa U3 HUX — BocmuTarensHasd. VimenHo
B ceMbe PEOCHOK yUUTCS BOCIPHHUMATH
MHp, Habupaercsi KU3HEHHOTO OIIbITa,
1a3aMy pOJHTeNIel OH pa3nnyaer 100po
n 310. Bocrnuranue npaBoBOIl KyibTy-
pBl HAUMHAETCs TaKkkKe B ceMbe. FIMeHHO
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OHa KPOBHO 3aMHTEPECOBAHA B aKTUBHOM
YCBOGHUHU IOJIPACTAIOLUIUM ITOKOJIEHUEM
HEOOXOMMBIX HOpPM MOBe/eHHs, B (op-
MHUPOBAaHUH YCTOWYHBOCTU K CTUXHIHBIM
HEraTUBHBIM Bo3AeicTBUAM. C TMEpBBIX
OHEH XW3HM peOeHKa ceMbsi OepeT Ha
cebs1 OTBETCTBEHHOCTH 3a 3a00Ty O ero
3n0poBbe. CeMbst Jterde u 3(GeKTHBHEES
OCYIIECTBISICT MHIANBHAIYAIBHBIN TOIXO
K peOeHKY, BOBpEMs 3aMeUaeT IPOCUETHI,
aKTHBHO CTHMYJIHPYET TO3WTHBHBIE Ka-
YeCTBa, HNPOTUBOJEHCTBYET HEraTHBHBIM
yepTaMm Xapakrepa.

PaccmarpuBast nerepMuHanuM mpe-
CTYITHOCTH HECOBEPILICHHOJIETHUX, Clle-
JyeT YIOMSIHYTh U O MaryOHOM BIHSIHUU
CpeZICTB MacCOBOM nH(pOpMAIHu (anee —
CMMU) na necosepuienHoneTHUX. A. By-
repa OTMEYAaeT, YTO CPEICTBa MacCOBOIl
nHpopManmu, 1 0COOCHHO TEJECBUICHNE,
CTaJIl HEOTHEMJIEMOH YacThIO KYJIBTYpPbI
coBpemeHHoro obmiectsa. imenno CMU
CO3[af0T CcBOE0Opas3HbIll MH(OPMAIIMOH-
HbII ()OH, HA OCHOBE KOTOPOTO YEJIOBEK,
B TOM YHCJIE MOJIOJIOU, (POPMUPYET Orpe-
JIeJICHHOE€ MUPOBO33pEHHE OTHOCUTEIBHO
crioco0a U CTUIISL JKU3HH, MOJIelieil moBe-
nenus. B atom cmpicie CMU pacnona-
raroT HEHCYEPIaeMbIMU BO3MOXKHOCTSIMH
MOJIOKUTETBHOTO BIMSHUS HAa CO3HAHUE
nozel, popMupoBanue y HUX (0COOCHHO
Y HECOBEPUICHHOICTHUX W MOJIOJCKH)
BBICOKMX MOpAJIGHBIX KadecTB, oO1e-
CTBEHHOW aKTHBHOCTH, 00pa3IoB IpaBo-
MEpPHOTO TIOBEICHUsS, HETEPHHMOCTH K
HapylICHUsAM 3aKoHa U T. . Mexay teM,
Kak rokaspiBaer npakruka, CMU He BbI-
MOJHSIOT B MOJHOM 00beMe J3TH 3ajauw,
Oolee TOro, aJIeKO He eJMHUYHBI CITydau
HETaTUBHOTO BIUSHUS TEJNEBUICHHUA Ha
MOBEJICHNE HECOBEPIICHHONETHUX, KOTJa
MIPOMAraHANPYIOTCA CTAHAAPTHI MOBEe-
HUS TENIETePOEB, KOTOPHIE HECOBMECTHUMBI
C IIEHHOCTHBIMH OpHEHTAIMsIMH oOIe-
CTBa U CBSI3aHBI C IEMOHCTpALeH KyIbTa
CHJTBI, )KECTOKOCTH U T. 1. [12, c. 4].

BeiBoasbl. M3ydyeHue nerepMuHanuid,
BIMSIONIMX Ha (HOpMHpOBaHWE JIMIHO-
CTU NPECTYNHUKA, YUYUTBIBAsL CIOKHOCTb
U MHOTOACIEKTHOCTh JaHHOH mpooie-
MBI, TOJDKHO OCYLIECTBIIATHCS C MPUBIIE-
YEHHUEM CIICLHAJMCTOB B 00JacTH CO-
LMATbHOM, BO3PACTHOH, OPUINYECKON
NICUXOJIOTHH, Tcuxuarpun. KpumuHo-
JIOTUYECKUH aHaJIu3 JeTePMHUHAHT (op-
MHUpPOBAaHUSI KPUMHUHOTEHHOH JIMYHOCTH,
B TOM 4YHCJIE€ M HECOBEPIICHHOJIETHETO,
JOJDKEH HCXOIUTHh W3 TPHHIUIA COLH-
QIBHOTO M TICHXOJIOTMYECKOTO €TUHCTBA,

UX IOCTOSIHHOIO B3ammozjencTsus. He-
OJIaronpusATHBIE TEH/ACHLMH B OOLIECTBE
CcrocoOHBI MPUBECTH K JeGOpMaIInu JTHY-
HOCTH (YYMTBIBasi BO3PACTHBIE OCOOCH-
HOCTH HECOBEpIICHHOJETHUX), KOTOPbIC
B OINpPEAENIEHHON KU3HEHHON CUTyaluuu
MOTYT HPHUBECTH K COBEPLICHHIO Mpe-
cTymieHus. Hanuuue — onpeieneHHbIX
MPU3HAKOB, YepT, CBOWCTB Yy JIMIA HE
00s13aTebHO TPUBOJUT K COBEPILICHHIO
MPECTYIUICHUS], JaXe IMpU HeOIaromnpu-
STHBIX OOCTOSTENILCTBAX, OJHAKO OJIHOI
13 IIABHBIX 3a]1a4 SBIISICTCSI CBOCBPEMEH-
HOE BBISBICHHUE W IIPEOJIOJIEHHE CKIIOH-
HOCTH 4YeJIOBeKa K MPOTHBOIIPABHOMY
noBejeHut0. TakuMm 00pas3oM, cienyer
OTMETHTb, YTO B OTHOLICHHH HECOBEp-
LICHHOJIETHUX 0C000€ 3Ha4YeHHE MPHOO-
peraer paHHssS NpOQUIAKTHKA, KOTOpast
JIOJDKHA OCYIIECTBIAThCS B OTHOLICHUH
I, HE COBEPILIUBIINX MPECTYIUICHHUE, HO
CBOHMM IIOBEJCHHEM CBH/ICTEIIHCTBYOLINX
0 CKJIOHHOCTH K HEMY.
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SUMMARY

This article studies the current state of the Ukrainian patent legislation in the field of health care. Mechanisms for its reforming
are identified. Problematic issues of regulation of the legal status of intellectual property rights subjects in the health care sector are
considered taking into account the necessity to ensure access to treatment as well as human rights at the highest available level of
health. The implementation of international obligations in the national legislation should be realized with the aim of providing patent
protection for the relevant objects, smoothing the possibility of obtaining protection of so-called weak patents, introduction of admin-
istrative procedures for the recognition of rights as invalid in order to promote innovative activity and protect the rights of population.

Key words: patent law, evergreen patents, surgical or therapeutic methods for treating a person or an animal, utility model, patent
objection, exhaustion of intellectual property rights, certificate of additional protection.

PE®OPMHUPOBAHUE TATEHTHOI'O 3BAKOHOJATEJIBCTBA
B C®EPE 3IPABOOXPAHEHHS B YKPANHE

Exarepuna BOPOHIIOBA,
COHMCKATEIh
HayuHo-HcciienoBaTebckoro HHCTUTYTa HHTEIUIEKTyalbHOW cOOCTBEHHOCTH HalmoHa IpHOW akaieMru MPaBOBBIX HAYK YKPaWUHbI

AHHOTALIUSA

B crarbe npoBOANTCS MCCIEOBAHIE COBPEMEHHOTO COCTOSIHUS TATEHTHOTO 3aKOHO/IATeNIbCTBA YKPauHbI B chepe 3apaBooxpaHe-
HUSI U BBIJIGISIFOTCSL MEXaHU3MBI ero pedopmupoBanus. [IpobieMHbIe BOIIPOCH! PEryIHpOBaHuUs IPABOBOTO CTaryca CyObeKTOB IpaBa
WHTEJUIEKTyaIbHOW COOCTBEHHOCTH B C(epe 3ApaBOOXPAHEHHS PACCMaTPHBAIOTCS C YI€TOM HEOOXOAUMOCTH O0eCIIedeHuns JOCTya
K JIGUEHHIO, a TAaKKe MpaB YeJOBEKa Ha HAMBBICIIMH M3 JOCTYMHBIX YPOBHEH 310pOBbs. VIMIIeMeHTanus: MexXIyHapOAHBIX 00s13a-
TEJNBCTB B HALIMOHAIIBHOE 3aKOHOATEIHCTBO JOJDKHA OCYIIECTBISITBCS C 1eIbI0 00eCIIeueH s ITATEHTHO 3aIlUThl COOTBETCTBYIOLIMX
00BEKTOB, HUBEIHPOBAHHNS BO3MO)KHOCTH TTOJTyYSHHUS OXPaHbI «CITa0bIX» MTaTCeHTOB, BBEICHHS aJMHHUCTPATHBHBIX MIPOLIEYp MPHU3HA-
HUSI HE/ISHCTBUTEIBHBIMH NIPAB C LEJBI0 COICHCTBUS NHHOBAIMOHHOM JIESITETbHOCTH U 3AIIUTHI [TPAB HACEICHHUS.

KioueBble c10Ba: maTeHTHOE 3aKOHOATENILCTBO, BEUHO3EIICHBIE MTATEHTHI, XUPYPrUUSCKUE WK TeParleBTHYECKUE CIIOCOObI Jie-
YEHWs YeJI0OBEKa MITH KUBOTHOTO, ITOJIE3HAsT MOJIEIb, TATEHTHBIE BO3PaYKeHNUSI, NCUSPIIAHNS TIPaB NHTEJUIEKTyaIbHOW COOCTBEHHOCTH,
cepTU(UKAT TOMOIHUTEIBHON OXPaHBI.

REZUMAT

Acest articol studiaza starea actuala a legislatiei Ucrainei privind brevetele in domeniul asistentei medicale si identificd mecanismele
de reformare a acesteia. Problemele problematice de reglementare a statutului juridic al subiectilor de drepturi de proprietate intelectuala
din sectorul sanatatii sunt luate in considerare tindnd seama de necesitatea asigurarii accesului la tratament, precum si a drepturilor omului
la cel mai inalt nivel posibil de sanatate. Punerea in aplicare a obligatiilor internationale in legislatia nationala ar trebui pusa in aplicare
introducerea procedurilor administrative pentru invalidarea drepturilor in scopul promovarii inovatiei si protejarii drepturilor populatiei.

Cuvinte cheie: legislatie in domeniul brevetelor, brevete cu caracter permanent, modalitati chirurgicale sau terapeutice de tratare
a unei persoane sau a unui animal, model de utilitate, obiectii privind brevetele, epuizarea drepturilor de proprietate intelectuala,
certificat de protectie suplimentara.

Description of problem. In connection
with the entry into force of the Association
Agreement between Ukraine, on the
one part, and the European Union, the
European Atomic Energy Community
and their Member States, on the other part
(hereinafter — the Association Agreement)
[1], Ukraine itself undertook a commitment
to reform the national legislation via
implementing the relevant norms. Thus,
according to Art. 158 and 219 of the

Association Agreement, the parties ensure
the proper and effective implementation of
obligations under international agreements
in the field of intellectual property, in
particular the Agreement on Trade-Related
Aspects of Intellectual Property Rights and
the Declaration on the TRIPS Agreement
and Public Health, adopted on the 14th of
November 2001 at the ministerial meeting
within the framework of the WTO (the
Doha Declaration).

The Agreement on Trade-Related
Aspects of Intellectual Property Rights
(hereinafter — the TRIPS Agreement),
adopted in 1994 during the Uruguay
Round, marked a new stage in the
regulation relations concerning
intellectual property rights by defining
minimum standards for the protection of
intellectual property objects. The purpose
of the TRIPS Agreement, in accordance
with Art. 7 is that the protection and
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enforcement of intellectual property
rights should contribute to the promotion
of technological innovation and to the
transfer and dissemination of technology,
to the mutual advantage of producers and
users of technological knowledge and in a
manner conducive to social and economic
welfare, and to a balance of rights and
obligations. At the same time, according
to Art. 1 of the TRIPS Agreement
members may, but shall not be obliged
to, implement in their law more extensive
protection than is required by the TRIPS
Agreement, provided that such protection
does not contravene the provisions of
the TRIPS Agreement. However, having
stipulated in the legislation ‘“more
extensive protection”, the country de
facto cannot depart from the obligations
assumed by itself in connection with
the economic consequences for it (the
principle of reciprocity).

The purpose of the article. The
TRIPS Agreement was adopted to
promote the effective and proper
protection of intellectual property rights
with the purpose to reduce distortions and
obstacles in international trade. Instead,
norms of law enacted according to the
TRIPS Agreement became burdensome
in the context of the enjoyment of other
human rights, especially in the health care
sphere. For that reason, it is necessary
to study the Association Agreement, the
TRIPS Agreement, the Doha Declaration
and the domestic law in order to
harmonize the enshrined legal status of
subjects of intellectual property rights
and human rights on the highest available
level of health. The purpose of this article
is to study the current patent legislation
of Ukraine in the health care sphere and
to single out mechanisms for reforming
national legislation in order to bring it
in conformity with the norms of ratified
international agreements and to stimulate
inventive activity in Ukraine.

The main material. The provisions
of the TRIPS Agreement are not of
direct force but are enforced by the
members via the adoption of relevant
national legislation that complies with the
requirements of the TRIPS Agreement.
At the same time, the TRIPS Agreement
contains flexible norms that can be used
by the member states. Hence, Art. 1 of
the TRIPS Agreement declares that the
members shall be free to determine the
appropriate method of implementing the

provisions of this Agreement within their
own legal system and practice. Article
8 of the TRIPS Agreement, among the
principles, defines the right of the states,
in formulating or amending their laws and
regulations, to adopt measures necessary
to protect public health and nutrition, and
to promote the public interest in sectors of
vital importance to their socio-economic
and technological development, provided
that such measures are consistent with
the provisions of the TRIPS Agreement.
Appropriate measures, provided that they
are consistent with the provisions of the
TRIPS Agreement, may be needed to
prevent the abuse of intellectual property
rights by right holders or the resort to
practices which unreasonably restrain
trade or adversely affect the international
transfer of technology.

Pursuant to Art. 27 of the TRIPS
Agreement patents shall be available
for any inventions, whether products or
processes, in all fields of technology,
provided that they are new, involve an
inventive step and are capable of industrial
application.  Therefore, the TRIPS
Agreement grants the states the right to
determine the criteria of the patentability
at their own discretion, which, according
to Carlos M. Correa, is one of the most
important of the so-called “flexible”
provisions of the TRIPS Agreement
[2, 20]. The high level of patentability
criteria reduces the possibility of obtaining
weak and unsubstantiated patents.

According to Art. 7 of the Law of
Ukraine “On Protection of Rights to
Inventions and Utility Models”, the
invention meets the requirements of
patentability provided if it is new, involves
an inventive step and is industrially
applicable. An invention (utility model)
shall be considered as new if it is not part
of the state of the art. The state of the art
comprises everything made available to the
pubic throughout the world before the date
of filing of the application with the Office
or, if the priority has been claimed, before
the date of its priority. An invention shall
be considered as involving an inventive
step provided that it is not obvious to a
person skilled in the art, i.e. an invention
does not proceed obviously from the state
of the art. It shall be considered to be
industrially suitable if it may be used in
industry or other field of activity. It worth
mentioning that scientists substantiate
the necessity of more strict criteria of
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absolute novelty and inventive level in
relation to inventions in the health care
sphere, raising the standard of inventive
level in order to prevent the issuance of
patents that are not truly innovative and
stimulating further innovations [3].

Thereby, the legislation of Ukraine
provides the legal protection of an
invention, the object of which is, among
others, the new application of a known
product or process (para. 2 part 2 Art. 6 of
the Law of Ukraine “On the Protection of
Rights to Inventions and Utility Models”).
The TRIPS Agreement does not contain
the obligation of the members to protect
the new application. The protection of
such object of patenting leads to the
existence of a phenomenon known as
evergreen patents. In the healthcare
sector this negatively affects the public’s
access to medicines, since the obtaining
by pharmaceutical companies of new
patents for already patented medicines
as a result of insignificant changes (new
use, form, combination, etc.) impede the
ability to release generic drugs relative to
the referent one. To avoid such negative
consequences is possible only by
amending the legislation. Such provisions
were reflected in the already submitted to
the public discussion Draft Law of Ukraine
“On Amendments to Certain Legislative
Acts of Ukraine on Improving the Legal
Protection of Inventions and Utility
Models” [4] (hereinafter — the Draft Law),
issued on 19 the of October, 2017 by the
Department of Intellectual Property of the
Ministry of Economic Development and
Trade of Ukraine. Thus, it is proposed to
exclude from the legal protection a new
dosage or any new characteristic or new
use of the known medicinal product,
except those that lead to a significant
increase of therapeutic effectiveness of
the medicinal product, which is confirmed
by results of researches.

According to part 2 of Art. 27 of the
TRIPS Agreements the members may
exclude from patentability inventions,
the prevention within their territory of
the commercial exploitation of which
is necessary to protect ordre public or
morality, including to protect human,
animal or plant life or health or to avoid
serious prejudice to the environment,
provided that such exclusion is not
made merely because the exploitation is
prohibited by their law. Thus, the TRIPS
Agreement does not establish strict



criteria and allows the states to prohibit
the issuance of a title of protection at
their discretion. In its turn, Ukraine does
not allow the patenting of inventions that
contradict the public order, humanity and
morality. However, the norms of Ukrainian
legislation do not prohibit obtaining a title
of protection for diagnostic, therapeutic
and surgical methods of treating people
or animals. Ukrainian scientists have
repeatedly emphasized the need to exclude
objects that are subject to the patenting
of diagnostic, therapeutic and surgical
methods of treating humans or animals, as
well as chemicals and medicinal products
[5, 9]. It should be noted that the Draft
Law proposes to exclude from the legal
protection surgical or therapeutic methods
of treatment of humans or animals,
methods of diagnostics of an organism
of a human or an animal, the human
organism at various stages of its formation
and development.

Pursuant to part 2 of Art. 1 of the
TRIPS Agreement, the term “intellectual
property” refers to all categories of
intellectual property that are the subject
of sections 1 through 7 of Part II of the
TRIPS Agreement, namely, copyright and
related rights, trademarks, geographical
indications, industrial designs, patents,
layouts-designs (topographies) of
integrated circuits, and protection of
undisclosed information. At the same
time, domestic legislation provides
legal protection, in addition to the
abovementioned, also for a utility model.
In accordance with the data of the World
Health Organization 61 countries in
the world provide protection for utility
models, besides Ukraine, among them
there are: Argentina, Armenia, Austria,

Azerbaijan, Belarus, Canada, China,
Denmark, France, Georgia, Germany,
Hungary, Italy, Kazakhstan, Poland,

Portugal, Republic of Korea, Republic of
Moldova, Russian Federation, Slovakia,
Spain, Turkey, etc. [6]. Unlike a patent for
an invention, the patentability conditions
for a utility model are novelty and
industrial applicability. Applicants obtain
a patent for the utility model on the basis
of'a formal examination within applicant’s
responsibility. Norms of Ukrainian
legislation do not prohibit simultaneous
application for the invention and utility
model for the same product or process,
and in case of refusal of obtaining the
patent for the invention, applicants may

obtain the patent for the utility model.
In the health care sphere this situation
is unacceptable, taking into account the
internationally vested right of the person
to the highest of available levels of health
and the correspondent duty entrusted to
the state to respect, protect and guarantee
the provision of such right.

The imperfection of Ukrainian patent
law is particularly noticeable taking into
account the absence of possibility of
filing patent objections before its entry
into force. Although Art. 32 of the TRIPS
Agreement obliges the member states
only to make available an opportunity
for judicial review of any decision to
revoke or forfeit a patent, the researchers
substantiate the necessity to entrench the
right to file patent objection and introduce
a mechanism for coordination of the
decision on the issuance of patents for
medicinal products with the office for
health protection [3]. Thus, in accordance
with Art. 16 and 24 of the Law of Ukraine
“On the Protection of Rights to Inventions
and Utility Models”, unlike an application
for a utility model, an application for an
invention is a subject to publication, and
any person has the right to review its
materials, however, the right to appeal
against the decision on the application to
the Appellate Chamber is given only to
the applicant. Third parties have the right
to object only against the patent which has
come into force via the suing the claim
to the court. It should be noted that the
Draft Law provides for the possibility of
recognizing the rights to an invention and
a utility model as void in an administrative
procedure (post-grant opposition), as
well as the right of any person to submit
to the examination institute a motivated
objection on an application within 6
months from the date of publication of
the information about the application for
the invention.

It should also be noted that pursuant
to national procedural law, the person’s
right to apply to a court arises in the event
of existence of a violated, unrecognized
or disputed right, freedom or legitimate
interest. E.g., the All-Ukrainian Network
of People Living with HIV / AIDS
charitable organization appealed to the
Kyiv Commercial Court with a claim for
the voidance of the AbbVie Inc Patent
No. 85564 for the invention The hard
pharmaceutical dosage form containing
the HIV protease inhibitor, a method of
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its receiving. It was made due to the fact
that the state registration of the invention
and the issuance of the patent of Ukraine
were conducted in violation of the
current legislation of Ukraine since the
invention did not meet the requirements
of patentability, namely: was not new and
had no inventive step. By the decision of
the Commercial Court of Kyiv dated the
3rd of June, 2017, the claim was denied
in view of the absence, in the court’s
opinion, of a violation of the plaintiff’s
rights or interest protected by law [7].
At the moment the case is in the court of
appeals.

One of the ways to prevent the
issuance of unsubstantiated patents in the
health care field is to secure the obligation
to obtain a prior positive opinion of the
relevant healthcare authority. Thus, in
Brazil an alternative mechanism for
filing objections was created through
the statutory requirement to obtain the
prior consent on granting of patents for
pharmaceutical products in the Agency
for the Control of the State of Health of
the Population [8, p. 27].

When considering subjects of
intellectual property rights in the field of
health care, one of the most controversial
remains issues of compulsory licensing
and state use of a patent. Cases of other
use without permission of an owner
of rights are enshrined in Art. 31of the
TRIPS Agreement. In spite of the fact
that the TRIPS Agreement does not
contain any restrictions concerning the
grounds for application of compulsory
licensing mechanisms, the legislation of
Ukraine grants the right of exploitation
without the permission of a patent
holder “in order to ensure the health
of the population, the state defense,
environmental safety and other interests
of society”. Unlike the Ukrainian
legislation, the TRIPS Agreement does
not require an unjustified refusal to grant
a license for the use of an invention
(utility model), but only contains the
necessity of making “efforts to obtain
permission from the rights holder under
acceptable commercial conditions”.
The attention should also be paid to
the use of the terms “compensation”
and ‘“remuneration” when issuing a
compulsory license. Thus, remuneration
means a fee for the economic value
of the permitted exploitation, while
compensation is a broader concept and



MARTIE 2018

may include compensation for the lost
benefit of a patent holder or damages
inflicted to a patent holder in connection
with compulsory licensing. It should be
noted that the possibility for the member
states to use compulsory licensing
mechanisms depends on the domestic
law based on the TRIPS Agreement. The
complexity of the procedure, the absence
of legal will and the inconsistency of
statutory acts make it impossible for a
member state to use compulsory licensing
as one of the main flexible provisions of
the TRIPS Agreement.

When viewing compulsory licensing,
it’s also worth to dwell on the possibility
of member states to use the mechanism of
non-commercial exploitation of a patent
in the public interest. Its essence is in a
simplified procedure for obtaining, as
opposed to the compulsory license, an
appropriate permission on the initiative
of the government without the obligation
to obtain prior consent from the patent
holder.

The Draft Law, taking into account
the international obligations of Ukraine,
proposes an introduction of the certificate
of the additional protection of rights to
inventions, according to which an owner
of the patent for an invention, the subject
matter of which is the active substance of
a medicinal product, security tool of an
animal, means of protection of plants, the
introduction of which into civil circulation
in Ukraine is authorized by the relevant
competent authority, has the right to
extend the term of validity of intellectual
property rights to this invention for a term
of not more than 5 years, as well as for
5 years and 6 months for an invention
the subject matter of which is the active
substance of a medicinal product and in
respect of which pediatric investigation
had been carried out.

Conclusions. Therefore, with regard
to the current state of legal regulation
of relations arising in respect to the
objects of intellectual property right in
the health care sphere, it is necessary
to reform the patent law of Ukraine.
In implementing international treaties,
the national legislator should be guided
primarily by the interests of national
subjects of intellectual property law,
taking into consideration the level of
economic development, the availability
of productive capacities and, in particular,
the health of the population.
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AHHOTALMS

CraTbs MOCBSIIEHA UCCIISI0BAHUIO TPOOJIEM IIPUMEHEHHS IICUXOJIOTMYECKUX 3HAHUH B KPUMHUHOJIOTHH 1 YTOJIOBHOM npakTHke. O60-
CHOBaHA MEPCIEKTHUBA UCIIOIB30BAHNS COBPEMEHHBIX JOCTHKEHUH B 00IACTH IICUXOJIOTUH JUIS N3YUCHUS JIMYHOCTH MPECTYITHHKA.
KiroueBbie cioBa: mcuxonorusi, pedaekconornsi, HeHpOICHXOIOT A, JINYHOCT MPECTYNTHUKA, MOTHB MPECTYIUICHHS, BMEHse-
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THE USAGE OF PSYCHOLOGICAL RESEARCH METHODS IN CRIMINOLOGY:
HISTORY, PROBLEMS AND PROSPECTS

Aleksey HERASYMOY,
Applicant of the Faculty of Law of

V.N. Karazin Kharkiv National University

SUMMARY

The article is devoted to the study aspects of applying the psychological knowledge in criminology and criminal practice. The
prospect of modern achievements in the field of psychology usability for the criminal’s identity studies is substantiated.
Key words: psychology, reflexology, neuropsychology, criminal’s personality, motive of crime, sanity, insanity.

REZUMAT

Articolul este dedicat studierii problemelor aplicarii cunostintelor psihologice In domeniul criminologiei si practicii penale.
Perspectiva utilizarii realizarilor moderne in domeniul psihologiei pentru a studia identitatea criminalului este fundamentata.
Cuvinte cheie: psihologie, reflexologie, neuropsihologie, personalitate criminald, motivatie a crimei, sanatate, nebunie.

IMocTtanoBka mnpodjemsbl. Kpumu-
HOJIOTHS BBIIJIA U3 JIOHA YTOJIOBHOTO
mpaBa B pe3ynbTare  (GOpPMHUPOBAHH
CBOEro 0co00ro mpeaMeTa Hay4yHOTo
WCCIIEIOBaHMSI, KOTOPBIH, MO MHEHHIO
B.B. JlyHeeBa, cOCTaBISIIOT 3aKOHOMEp-
HOCTH W TEHACHIMHU IIPECTYNHOCTH,
NPUYUH U YCJIOBHH €e CyIeCTBOBAHMUS,
(hopMUpOBaHUE JIMYHOCTH MPECTYIHHKA
U €ro MpecTyNHOro MOBEJICHHUS, NyTeH U
Mep KOHTPOJISl NMPECTYNHOCTH, €€ Mpef-
YOPeXIAEHUS U yAepKaHUs Ha COIUAIb-
HO TeprnuMmoM ypoBHe [1, c. 213]. Ilpn
BHUMATEIbHOM aHAJIM3€ OYEBHIHO, UTO
Kakoi ObI BOTIPOC IpeaAMeTa KpUMHUHOIIO-
T'MH MBI HE M3y4ajH, KJII0UeBOH QUTYpOit
KPUMHHOJIOTUN BCE JK€ SIBISETCS JIHY-
HOCTh NPECTyNHHUKA. [JaBHBIH Bompoc,
Ha KOTOPBIH YK€ MHOIO JICT IIbITaeTcs
OTBETHUTh KPUMMHOJIOTHUS, 3TO BOIPOC O
TOM, B 4€M KpOETCs MPUYHHA MPECTYII-
HOTO MOBEJICHUS: B CAMOM YEJIOBEKE MJIH
B OKpY’KaloIlel ero cpeje.

AKTyaJbHOCTh TeMBbI HCCJIe10Ba-
HHs1 00ycioBIeHa (paKTHISCKUM HAJTNIH-
€M psAa TEOPETHUECKUX U MPAKTHIECKUX

po0ieM MPUMEHEHHS TICHXOIOTHIECKUAX
METOJI0B B KPUMHHOJIOTHH.

Cocrosiune  ucciaegopanusi.  Ms3-
YUCHHIO KPHMHHOJOTHUECKHX TIpobiIeM
JIMYHOCTH TPECTYITHUKA MOCBSITUIIN CBOU
paboThl MHOTHME YYeHble, Cpelu KOTO-
pbIx ocoboe Mecto 3annmaroT M.M. T'ep-
Het, O.A. T'epuenson, B.H. Kynpssues,
H.®. Kysnenosa, I'M. MuUHBKOBCBHKHIA,
B.I. Tanacesuu, }O.[I. bnysmreiin,
AN. Honrosa, A.b. Caxapos, I0.M. AH-
tousiH, A.Il. 3akamok, WM.H. JlanbmmH,
A.H. Kocrenxo n ap. Ilcuxomormueckne
U TICUXHATPUIECKUE AaCHEKTHl M3ydCHHS
JMYHOCTH TPECTYITHHKA OCBEINIAINCH B
tpynax E.K. Kpacmymxuna, JI.P. Jlyn-
na, O.E. @petiepoBa, H.M. DennHcKkoM,
N.A. Kympssuesa, I'B. Mopo3zosa,
O.J1. CutKoBCKOi U Ap. AHAIU3 HAyYHBIX
HCTOYHUKOB JIa€T BO3MOXKHOCTH KOHCTa-
THPOBaTh HaJW4ue OOJIBIIOTO KOJIMYe-
CTBA TPYHOB, IMOCBAIICHHBIX NpoOieMam
JIMYHOCTH TIPECTYIHUKA, HCITIOIb3YIOIINX
MICUXOJIOTHYECKNE METOAbI. B Toxe Bpems
OCTaeTCsl PsA HePEIICHHBIX MPOOIeM Teo-
PETHUYECKOTO ¥ MPAKTUYECKOTO XapakKTepa.

Ilenblo cTaTbu SBISCTCS BBISBICHUC
MpOoOIIEeM MTPUMEHEHUS TTCUXOJIOTHYECKUAX
METOJIOB HCCIICIOBAHHS JMYHOCTH IIpe-
CTYIIHUKA ¥ PacKpBITHE ITyTel Mpeogoie-
HUS OTUX NPOOJIeM M MEPCIIEKTUB TPHMe-
HEHUS B KPUMUHOJIOTUU HOBBIX 3HAHUH B
obrmactu rcuxoyioru. MeTtozonoruye-
CKOH OCHOBOW HCCIIEIOBaHHS SBISETCS
HCTOPHKO-TIPABOBOIl ~ METON  M3y4YeHHs
9TalOB M HANpPaBJICHUA pPa3BUTUS IICH-
XOJIOTHYECKUX TEOPUH O JTUYHOCTH TIpe-
CTYITHHUKA.

M3ii0:keHHe OCHOBHOIO MaTepHa-
da. Kak m mo0oe KpUMHHOIOTHYECKOE
HCCIIeIOBaHNe, N3yUeHHE JINIHOCTH TIpe-
CTYIIHUKA UMEET CBOCH KOHEUHOU IIeNbIO
pa3paboTKy Mep NPOTHBOIACHCTBHS Ipe-
CTYNHOCTHU. JIJ11 TOCTHXKEHMs 3TOH 1ienu,
Kak OBUIO CKa3aHO BBIIIE, TPEXKIE BCETO,
HEOOXOMMO OIPEACIHUTh, YTO SIBISIETCS
MPUYUHON TPECTYMHOTO MOBEACHHUS: 0CO-
OCHHOCTH CaMOro JIMIA, COBEPILUBILIETO
MPEeCTyIUIEHUE, WKW 3TO pPe3yabTaT BO3-
JICWCTBHUSI HA HErO BHEIIHUX (DAKTOPOB.
UroObl TOMBITATHCSI HAWTH OTBET HA ATH
BOMPOCHI, KPUMHHOJIOTH HUCIIOJIB3YIOT
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METO/Ibl Pa3HbIX HAyK, U3ydarolUX 4eso-
BEKa U 3aKOHOMEPHOCTHU €ro IMOBEJECHUSI.
Ocoboe MecTo B HCCIEIOBAHMU JINYHO-
CTH MPECTYNHUKA TPAJUIMOHHO 3aHHMA-
€T MCUXOJIOTHSI.

Jlo HacTOAILEro BPEMEHH OJHUM M3
Ba)KHEHILIMX BOIPOCOB HE TOJBKO YIO-
JIOBHOTO TIpaBa, HO M KPUMHUHOJIOTUH
ABJIACTCS  ONpEJeNIeHHEe BMEHSIEMOCTH
(reBmensiemoctn) Juna. OmHAKO IO CHUX
0P 3TOT BOIPOC HE HAIIE] CBOEr0 OKOH-
YaTebHOTO PEIEHUs M INPOAOIDKAET
OCTaBaThCsl IPEIMETOM HAyUHBIX JIHC-
kyccuil. ComIacHO TEOPHUU YIOJIOBHOTO
IpaBa HEBMEHSEMOCTb — 3TO HECNoco0-
HOCTh JIMI[A OCO3HABaTh COBEPIIAEMbIE
OOILIECTBEHHO OINACHBIC JICSHHUS WIN PY-
KOBOZIUTb CBOUMM TOCTyNKamu. Jlist mpu-
3HAHUS JIMLA HEBMEHIEMBIM HEOOX0IMMO
HaJIM4YKeE JIByX KPUTEPHEB — MEIUIIUHCKO-
IO ¥ FOPUIUUECKOTO (TICHUXOIOTHYECKOTI0).
MenuuHCKH  KpUTEpHi HEBMEHSEMO-
cTi (aKTUUECKH O3HA4YaeT HaM4YHe Yy
CyObeKTa ICHXHYECKOTO pPaccTpONCTBa,
IOPUANYECKUN (TICUXOJIOTNYECKU) KpH-
TEpU O3HA4YaeT HECIOCOOHOCTh JIMLA
0CO3HaBaTh CBOU JIESIHUS WIIN PYKOBOAUTH
umiu. U ecnu ycTaHOBIIEHHE MEAUIMHCKO-
TO KpUTEpHs, T. €. HaJIU4Ms y JHIA TCHU-
XMYECKOTO paccTpoiicTBa, ONUpAETcs Ha
HAay4HO OOOCHOBAHHYIO NPAKTHUKY, KOTO-
pas TOCTOSIHHO pPa3BUBAETCS, MbBITAsACH
IIPEOJI0JIeTh MacCy BHYTPEHHUX NIPOTUBO-
pednii, To ¢ yCTaHOBJICHUEM IICHXOJIOTH-
YeCKOTo KpUTEpHs HayKa HaXOIUTCs B Ha-
yajie cBoero myTH. Tak, M3BECTHBIN poc-
cuiickuii kpumuHonor FO.M. AHTOHSH,
MHOTHE TOZABI MOCBATUBILUI HCCIIeI0Ba-
HUIO JIMYHOCTH TPECTYIHUKA U JIMYHO 00-
CJIe10BABILIMI 00JIBIIOE KOJINYECTBO Ipe-
CTYIHHUKOB, yKa3bIBaeT Ha TO, 4YTO JIOCTa-
TOYHO YaCTO T€ JIUILA, KOTOPbIE IIPU3HAHBI
BMEHSEMBIMHU, HE BCET/Ia NIPOSBIIAIOT CBOE
CO3HATEIbHOE COLUAIBHOE OTHOIIEHNE K
COZIESTHHOMY, MHOTHE CUUTAIOT COOCTBEH-
HOE IIOBE/ICHUE BBIHYKICHHBIM. MHBIMU
CJIOBaMH, OHM HE B COCTOSHMH PYKOBO-
IUTh CBOMMHU AeiicTBusAMH. OHU OKa3bIBa-
10TC OECIIOMOIIHBIMU Tepesi COOCTBEH-
HBIMH BHYTPEHHUMH CHJIaMH, II03TOMY,
10 MHEHHIO YYEHOTO, «BO3j1araemas Ha
HUX OOIIECTBOM U TOCYJapCTBOM OTBET-
CTBEHHOCTH Yallle BCETO SIBISAETCS XHMe-
poii. B cocTosiHUM KECTOKON MCUXOIO0THU-
YeCKOil 3aBUCUMOCTH OT cBOUX Oecco3Ha-
TEIbHBIX BJICUEHUI YEIOBEK HE SIBIISETCS
XO35IMHOM COOCTBEHHOM CcynbObl. Ero BbI-
6op yxe npenonpeneneH. Co3HarenpHas
BOJISL TAKOTO Y€JIOBEKA COBEPIIUTD T€ HIIH

WHbIE (HU3HYECKHEe ICUCTBHS — HE Ooliee
YeM HHCTPYMEHT, ¥ OH CTAHOBUTCS paboM
camoro cebsi. AOCOJIIOTHO HE OCO3HaBast
9TOTO, Takasl JINYHOCTb OOBIYHO BHUIUT
OTBETCTBEHHOCTh TOJIBKO MEpel CaMUM
co0oi. OTBETCTBEHHOCTh M OCYKICHHUE
BOCIIPUHUMAIOTCSI UM KaK HECIIPaBEUIU-
BOCTh. MeX/y TeM YeJIOBEK MOXKET OBITH
OTBETCTBEHEH B TOil Mepe, B Kakoil OH
CBOOO/ICH B CBOMX JICHCTBHUSX, & MOMJIMH-
HO CBOOO/ICH OH JIHIIIb B PeasIU3allin c00-
CTBEHHOTO 3ambIciia. IHOUBHI HE MOXKET
HECTH OTBETCTBEHHOCTh 3a TO, YTO Ha-
XOJIUTCS 32 TPEeNIeNIaMH ero MPSIMOTO HITH
KOCBEHHOTO BIMSHUSI» [2, ¢. 53].

Dt10 sBjeHHE ObLIO OMUCAHO elle B
1801 r. ppaniysckum ncuxuarpom O. ITu-
neneMm (Philippe Pinel) B pabore “Traite
medico-philosophique sur 1’alienation
mentale”. KM ObUIO 3aMEYEHO, YTO
HEKOTOPBIC TIPECTYITHUKH, HE HMEsI SIBHBIX
MPU3HAKOB TICHXHYECKOr0 3a00JIeBaHus,
COBEpIIAH Y)KACHBIC MPECTYIUICHUS TI0-
muMo coedl Bomu. ®. ITuHens HazBan
Takoe MoBeJeHNe «MaHus 0e3 opena». On
HE CMOT JaTh Hay4YHOE OObSICHEHUE ITOMY
SIBICHUIO U OTPaHUYMJICS KOHCTaTaluei
HAJIIMYUsSL y OTHENbHBIX TPECTYITHHKOB
0c000ro BHIAa TaK Ha3bIBAEMON MaHUH
0e3 Opena, KOTopasi BBIPaXKAETCsl HCKITIO-
YUTEIBHO B paCCTPONCTBE BOIU. B cBOMX
paborax ©. [TnHes BBIIEIST CIeAYIOINE
MPU3HAKHU ATOH (POPMBI ICUXUYECKOTO OT-
kioHeHHs: «OHa WIIM HENpepbIBHA, HIIH
OTIIMYACTCS TEPUOAUYCCKUMH  TIPHCTY-
namu. [Ipu Hell He 3aMedaeTcsi HUKaKUX
CKOJIBKO-HUOY/Ib YJIOBUMBIX PACcCTPOUCTB
B (yHKIMSX TOHUMAHUS, BOCIPHSITHS,
CYXIeHUs, BOOOpaKEHHs, MaMITH, a
JIUIIb U3BPALICHUST B OONACTH YyBCTB U
CJIeTIbIe BIICUEHHSI K aKTaM HACHIIUS K
Jlayke KPOBOXKaJHOE OCILICHCTBO, MPUYEM
HEBO3MOXKHO IOIMETUTh KaKyr-Iu00 ro-
CHOZICTBYIOIIYIO H/ICI0, KAKyIO-THOO M-
JIFO3HI0 BOOOPAKEHUSI, KOTOPBIC MOTJIH ObI
SIBUTHCSI ONPEICIISIFOLICH NPUYMHON ITHX
naryOHbIX BiedeHui» [3, c. 364-367].

Ero yueHnk Dckupoib, meITasich 00b-
SICHUTH TOJIOOHOE IOBEICHUE IMPECTYII-
HUKOB (KOTOpOE, C OHOI CTOPOHBI, SIBHO
MIPOTUBOPEYMIIO TIPEICTABICHUSIM O HOP-
Me, a C IPYroif CTOPOHBI, ITH NPECTYITHHU-
KM HE MPOSIBISUTA MPU3HAKOB CyMacliie-
CTBHUS), B OIyOJIMKOBaHHOIT uMm B 1827 1.
pabore “Memoire sur la monomania
homicide” Ha3Ban Takoe MOBEJCHHE Ya-
CTHYHBIM [TOMEIIATEIILCTBOM.

Ocoboe BHUMaHUE B CBOHMX HCCIIEIO-
BaHUAX OCKHUPOIb YACIUI MOHOMAaHUH

youiicTBa. OH TarKe BBIICISUT U Jpyrue
(hopMBI MOHOMAHMM: 3POTOMAHHS; THPO-
MaHUs, TPH KOTOPOIl IOKUIaTeILCTBO

SBJIACTCA  PE3YJNbTaTOM  HWHCTHHKTHB-
HBIX HMITYJIbCOB; MOHOMaHHS IbSHCTBA;
MOHOMAHHUSI PE30HMPYIOIIAs, pPe3ylibra-
TOM KOTOPOil SIBIISIFOTCSL HEKOHTPOJIUPY-
eMble JeHCTBHS, KOTOpPBIC TNPOTHBOpE-
4yar 4yBCTBaM 4YEJIOBEKa, €r0 MHTEpecam
U CIOKHBUIUMCS O0bIYasiM OOIIECTBA.
Anrmmiickuit Bpau Ilpuuapn (Prichard,
1786—1884) Take OmuchIBal MOJAOOHBIC
Cllydau ¥ Ha3BaJ MX HPABCTBEHHBIMH I10-
MelnarenbcTBaMu (moral insanity).
MHorue yd4eHble TOro IepHoJa ro-
pSAYO  HOJIEPKAIM WJICI0 MOHOMAaHMH,
WIM YaCTHYHOTO IomeraresnscrBa. Of-
Hako B 1852 r. ¢paHiy3ckuil neuxuarp
A.B. Mopeins (Auguste-Benedicte Morel,
1809-1873) BeIcTymMII C pE3KOH KPHUTH-
KOil yueHust 0 MoOHOMaHusX. OH cuuTa,
YTO MOMEIIATENILCTBO HE MOXKET OBITH Ya-
CTUYHBIM, W BBIJIBUHYJI TEOPHIO O BBIPOK-
nenny. ComlacHO ero TEopuH, 4YelOBeK,
HoJIBeprarouuics HeOIaronpusTHbIM
BHEUIHUM BIIUSIHUSIM, KOTOpBIE IOPOXK-
JatoTCs OEZHOCTBIO M COIYTCTBYIOIMMU
eil mpobieMamu, UCHBITBIBACT (HU3M-
YEeCKUEe ¥ HPABCTBEHHBIC IOCIICACTBHUS.
OTH NOCIEACTBUS MOTYT IepeaBaThCs
[0 HACJEACTBY, yCYryONsisich B KaXIOM
MOCJIEYIOIEM MOKOJICHUH, YTO MPHBO-
JTAT K BEIPOYKJICHUIO TIOPOJIBI. DTO BBIPOXK-
JICHUE BBIpaKaeTcs B (U3UYCCKOH, yM-
CTBEHHOW W HPABCTBEHHOHW Jerpajaaiiu
yesloBeka. B ero ydenun Hapszy ¢ noHs-
THEM OOJIe3HH B MEIULMHCKOM €€ IOHHU-
MaHUM OINUCHIBAETCS M MOHATHE TAK Ha-
3bIBAEMBIX OOJIE3HEHHBIX TEMIIEPAMEHTOB
[3, c. 377-378]. Dta Teopus ObLia B3sTa
Ha BOOPY)XCHHE MHOTMMH YYCHBIMH, B
TOM YHCIIC€ ¥ KPUMHHOJIOT'aMH, ¥ MHOTO
JIET CIYXHJIa TEOPETHYECKOU 0a30i st
OOBSICHEHHUS! IPUYHH MPECTYITHOCTH.
JIpyroii BCEMHUpPHO W3BECTHBIA KpH-
MHHOJIOT, HUTAaJbSHCKUI Bpady-lcUXUarp
UYesape JlomOpo3o oOOCHOBaN Apyryro
OPHUI'MHAJIBHYIO TEOPHIO, 0OBACHAIOILYIO
nosejenue npecryniukoB. Y. Jlombpo3o,
B oTinuue oT A.b. Mopens, Buzaen B npe-
CTYNHHKaX He JIFOAEH, erpapoBaBLINX
OT YCJIOBHO HOPMAJIBHBIX JIO0 BBIPOXKICH-
1IEB, & HANIPOTHB, CYUTAJI, YTO IPECTYITHHU-
K1 — 9TO JIIONH, SIBJISIOIINECS H3HAYaIbHO
HEJIOPa3BUTHIMU C IBOJIOLMOHHON TOYKH
3peHUsl, © B CHJIy TOTO OHH HE MOTYT
BECTH HOPMAJIbHBIH 00pa3 KU3HU. DTH
mony, no mMueHuro Y. Jlom6po3zo, sBis-
FOTCSL TIPUPOXKICHHBIMU TIPECTYITHUKAMH,
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U 3ajaya oOLiecTBa — OIO3HATh MX IO
pa3paboOTaHHBIM UM TPH3HAKaM U 3aTeM
JMKBUAMPOBAThH Kak BUJ. OnHaKoO 3Ta Te-
OpHsl TAaKKE HE BBIAEPIKANA HCIIBITAHHE
BPEMEHEM.

3HAYMTESBbHBII BKJIaZg B pa3BHUTHE
TEOPHH O TOBEACHUM 4YEJIOBEKA BHEC
aBCTpHiicknit cnxoior 3urmyHn Opeiin,
Pa3BUBIINIA TEOPHIO O OECCO3HATEILHOM.
Wnewn, BoickazaHHble PpeiiioM, 03BOJIN-
JIM pa3BUTH MOHUMaHUE IpoIlecca MOTH-
BallMM MPECTYIHOTro noseneHus. Tak, mo
MHeHMIo Y. VYaiira, 4yeloBek poxIaeTcs
NPECTYITHUKOM, a €ro IOocieayrouas
JKM3Hb — TIPOLIECC IIOAABJICHUS pa3py-
HINTEIBHBIX MHCTUHKTOB, 3aJI0KEHHBIX B
Ono. Yuenue ®peiiga mopoanno MHOTO
MocjeaoBareNnell, IMOMBITKA BHEIPEHUS
METOJVK IICHXOAaHA/IN3a B MEHUTCHIIHAP-
HYI0 TPaKTHKy CIIOCOOCTBOBAJIHM pa3BU-
THIO KIIMHAYECKOW KPUMHUHOJIOTHH.

Ha py6exe XIX n XX BekoB B AMe-
pUKe BO3HHUKIIO aJbTepHATHBHOE HATIPaB-
JICHHE B IICHXOJIOTMH, COIVIACHO KOTO-
pOMY MpPEIMETOM ICHXOJOTUH JOJIKHO
SBJIATHCS HE CO3HAHHME YelIOBEKa, a ero
noBejieHHe. DTO HAlpaBjiIeHHE MOIy-
YHJI0 Ha3BaHUE OMXEBHOPHU3M (OT aHIVI.
behavior — nosenenue). Bo Bropoii mo-
noBuHe XX Beka OMXeBHOPH3M (aKTH-
YeCKH OBUT 3aMeIeH KOTHUTHBHOH IICH-
XOJIOTHEN.

B 570 Xe Bpems He3aBHCHMO OT On-
xepuopusMa B Poccuiickoil nmnepun
BO3HHUKIJIO IT0100HOE HaydyHOE Harpas-
JICHHE, KOTOpOE TIONY4YHMJIO Ha3BaHUE
«peduekconorus» (ot nar. reflexus — ot-
pPaKCHHBII), MM «OOBEKTHBHAS IMCUXO-
norus». Peduexconorust akTHBHO pas-
BuBasiack B nepuon ¢ 1900 mo 1930-e
IT. U ObUIa TECHO CBs3aHA C JEATCIb-
Hocteio B.M. Bextepesa. Peduekcorno-
THsI pacCMaTpUBACT TICUXHUYECKYIO [ie-
SITETPHOCTh SIK COBOKYITHOCTH pediek-
COB, KOTOpPHIE BO3HUKAIOT B pE3yJbTaTe
BIIMSIHUSI BHEIIHEW cpenbl Ha HEPBHYIO
CHCTEMY >KUBOTHOTO U YeJIOBEKa.

HayuHble JOCTHIKEHHs TOTO BPEMEHU
B 00JIaCTH TICUXOJIOT MM HAILIIN CBOE OTpa-
JKEHHE B KpPUMHUHOJOTUH. [ M3y4yeHUs
NPUYUH MPECTYIHOCTH M O0COOCHHOCTEH
[PECTYITHUKOB OBUIN OTKPBITHI KPUMUHO-
JIOTUYECKHE KaOMHEThl BO MHOTHX KpyTI-
HBIX ropoaax. K Hay4HBIM HccnenoBaHu-
SIM, TIOCBSIIIEHHBIM NPHYMHAM TIPECTYTI-
HOCTH W JINYHOCTH TIPECTYITHHUKA, aKTHUB-
HO TIPUBJIEKAINCH pa3HbIe CIIEIHAIINCTEI,
MIPeXJIE BCEro ICHXOJOTH, IICHXUATPBHI,
(u3nonorn, aHTPOIONIOTH, OWOXMMUKH,

cratuctel U apyrue. OnHako cynbba OT-
€UEeCTBEHHOH KPUMHHOJIOTHH OblIa Tpa-
ruyHa. Yxxe B 1929 r. Hauanoch HacTy-
ieHue Ha HayKy. Cpean MHOXKeCTBa Tpa-
THYECKUX Cy[Ae0 YYeHBIX TOTrO BPEMEHH
MOKa3aTeIbHOM SIBISICTCS Cynb0a mpodec-
copa I"1. BonkoBa, aBTOpa omy01rKoBaH-
HOit B 1928 1. B XappkoBe MOHOTpaduu
«YTONoOBHOE TIPaBO M PeQIEKCOTOTHD)
[4]. B otoit pabore I"1. Bonkos, ccputa-
sick Ha paboTel B.M. Bexrepena, npesia-
rajl OTKa3aTbCsl OT ICHXOJIOTHUECKHUX Me-
TOJIOB B YIOJIOBHOM IIPaBe M B KPUMMHO-
JIOTHH B T10JIb3Y METOJ0B Pe(IIEKCOIOTHH.
Opnako B 1930 1. Gbuta OmyOiIMKOBaHA
cratbs npodeccopa JII'Y M. /1. Pe3yHoBa,
MOCBSILIIEHHAs BOIPOCAM  METO/OJIOTHH
nccnenoanuit. OnHa U3 yacTei 3Toi cra-
ThH OBITa MOCBSIIEHA KPUTHKE UACH IPo-
theccopa I'1. Bonkosa. N306pannas Bomn-
KOBBIM METOJOJIOTHS OBbLTa, TI0 MHEHHIO
PesyHoBa, He TOJIBKO HAYYHO OLIIMOOYHOH,
HO W OTTACHOH C TIOJIMTHYECKOM TOUKH 3pe-
Hus [5, c. 86]. ['1. BonkoB B Mapte TOroO
K€ To/1a OIyOJIMKOBAJI CTAThIO0, B KOTOPOi
oTcTauBaj cBoe MHeHHe [6]. OpHako B
ToM ke roxy M.Jl. Pe3yHoB omyGnukoBain
HOBYIO CTaTbIO ¢ OOBHHEHUSIMU B YKJIOHE-
HuU BonkoBa OT MapKCHCTCKOH TEOpUH
[7]. Pe3ynbrar 31Ol AUCKYyCCHU OBLT Tpa-
rudeH g obonx ydeHsIX. Ilo maHHBIM
[IPaBO3alIUTHON opranusanuu «Memopu-
am», ['11. BonkoB Obl1 apecToBaH 22 aBry-
cta 1937 r. o OOBMHEHHIO B IITTHOHAXKE
W yYacTHH B TEPPOPHCTHUECKOHN opra-
HU3anuy, pacctpessiH § ¢espans 1938 .
M./I. Pe3yHoB Obu1 apectoBaH 10 ampenst
1937 r, a 13 HOsOpst TOTO e rojma ObLT
HPUTOBOPEH K pacCTpelry.

HauaBmeecs B 30-x IT. HacTyIuieHHE
Ha KPUMUHOJOTHIO TIOJIOKHIIO KOHEIl
Hay4HBIM MCCJICIOBaHHSAM B 3TOi 0OIna-
cty 3HaHUil. @opMaNbHBIMU IPUYUHAMU
3aKPBITHS] KpUMUHOJIOTHIECKUX HUCCIIe0-
BaHMH HA3bIBAJHCh METONOJIOTHIECKHE H
KOHIICTITYaJIbHbIE OIINOKH YIEHBIX, BBIpa-
3UBIIMECS B Ype3MEpHOH OMOJIOrH3annuu
KpUMHHOJIOTMU. YTO XapakTepHO, 3TO
MHEHHE MOJICPKUBAJIOCH U B TIOCIIEYIO-
IIM€e TOJbI BIUIOTH /IO KOHIIA CYILECTBOBA-
Hust CCCP.

Tparuueckue 30-x T
HOBJIMSIM M Ha TOCIEYIONHE MOKOJIe-
HUSI KPUMHHOJIOTOB, BKJIIOYAsl TEX, KTO
3aHUMAJICSI KPUMHHOJIOTUIECKUMH HCCIIe-
JIOBAaHWUSMH TIOCJIE BOCCTAHOBIICHUS KPH-
muHonoruu B 60-x rr. XX cronerus. Kpu-
MHHOJIOTH 3TOTO TEpHOJa HPOIOJIKAIH
pemate poOIeMbl, KOTOPBIE JTOCTAINCH
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UM B HACIICTBO C Hadaja Beka. Tak,
u3BecTHbI KpumunHosnor A.b. Caxapos
YTBEPXKIAJ, YTO €CTh BCE OCHOBAHHS CUHU-
TaTh, YTO NPECTYIHOE IOBEACHHUE OIIpe-
JIeJICHHBIM 00pa3oM CBsI3aHO, @ HHOT/A U
HEMOCPEACTBEHHO OOYCIIOBICHO IICHXO-
JIOTHYECKUMHU OCOOCHHOCTSIMH CyOBEKTa
[8, c. 25]. IIpOTHBOIIONOKHBIE B3TIISIBI
BhICKa3biBasl SI.M. SIkOBEB, CUMTABIINH,
YTO W3yYeHHe BHYTPEHHHX IICHXOJOIHU-
YEeCKUX MPOIECCOB SBISIETCA CyObEKTHB-
HBIM M MAaJONPOLYKTUBHBIM, II03TOMY
00BEKTOM KPHUMHHOJIOTHYECKOTO HCClIe-
JIOBAaHUs JIOJDKHO OBITh JIMIIB ITOBEJICHUE
MIPECTYITHHUKA (M3y4aeMoe ¢ O3ULIUH OIle-
panTtHOro oOycnasnuBanus) [9, c. 109].

HepeuieHnble TeopeTHYeCKHe Ipo-
OJeMbl HAXOIAT CBOE OTPAKEHHE M B
CErOJHAIIHEH MPAKTUYECCKON IEATEIbHO-
ctr. Kax ObpUTO CKa3aHO BBINIE, TEOPUS H
MPAaKTHUKa YCTAHOBJIEHUS MEIHMIIMHCKOTO
KpUTEpHsT HEBMEHSIEMOCTH 3HAYNUTEIHHO
orepekaeT Pa3BUTHE METOAWKH M TIpaK-
TUKH OIIPEJICNICHHUsI ICUXUYECKOro (Fopu-
MYECKoro) Kpurepus. B pesynbrare,
NpU3HaBast HEOOXOJMMOCTb HCIIOIb30Ba-
HUS [IPU OTIPEJIETIEHUU BOIIPOCa O HEBMe-
HSIEMOCTH 3HAHMW KaK ICUXHATPHHU, TaK
U TICHXOJOTHH, HA MPAKTHKE MPUOPUTET
OTJACTCSl YCTAHOBIICHUIO HAIMYMS WM
OTCYTCTBHS TICHXUYIECKOTO PacCTpOHCTBa
y JMIa, COBEPLIMBILETO MPECTYIIEHHE, T.
€. MeIUIMHCKOMY Kputeputo. [Iposenen-
HBIC MHOTMMH YYCHBIMH HCCIICOBAHUS
9TOro BOINpoca Mokazanu, 4to a0 80%
CIIy4aeB YCTaHOBJICHHS HEBMEHIEMOCTU
000CHOBBIBACTCS JIMIIb UCXO/S M3 HaJ-
YMs TNICHUXHYECKOro paccrpoiicrsa. Tak,
MIPOBE/Is AHAJIU3 HAYYHOH JHMTEpaTyphl U
cynebnoit npaktuku, O.[]. CurkoBckas
CUMTAET, YTO NpoOIeMa OJHOCTOPOHHETO
MOJIX0/1a TIPH MIPOBECHNHU CyAeOHBIX dKC-
NepTu3 CBA3aHa C OCOOEHHOCTSMHU IIPO-
(eccHOHANBHOH ~ OPHEHTHPOBAHHOCTH
9KcreproB-ncuxuarpos [10, c. 141].

Ilo muenuto ncuxosora M.A. Ky-
JpsiBLIEBa, KOTOPBIH ¢ 1968 1. paGoraer B
TocynapcTBeHHOM HayyHOM ILIEHTpE CO-
LUAJbHON M CyAeOHOH ICHUXMATPUU HM.
B.II. CepOckoro, mpobiema HeNpuBIIe-
YeHMs NICHXOJIOTOB K YYacTHIO B IPOBE-
JCHUM SKCIIEPTH3 UL OIPENCNICHUS Ha
MAPUTETHBIX C ICHXMATpaMM Hadajax
COCTOSTHHSL  BMEHSIEMOCTH-HEBMEHSIEMO-
CTH COCTOMT B TOM, YTO HECMOTpSl Ha
OYEBHIHOEC HAINYME IICHXOJIOTUIECKNX
ACTIEKTOB ATOI IPOOIEMBI, aJeKBATHOCTH
NICUXOJIOTMYECKOI0 MOJX0/a K ee perie-
HUIO, NPUHIWMHAIBHON JTOCTaTOYHOCTH
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YPOBHS ~ Pa3BUTHS  ICHUXOJIOTMYECKOH
HayKd JUISl PEIIeHUs] SKCIEPTHhIX 3a1ad,
UX TPAKTHYECKOE OCBOCHHE JHUMHTHPY-
ercsi, NPEeXK/Ie BCEro, MpeiesiaMu JIMYHOU
KOMIICTEHIIMH DKCIEPTOB, OTCYTCTBHEM
YETKO pa3pabOTaHHONW METO/OJOTHH, all-
TOPUTMOB M Hay4YHBIX KPHUTEPUEB CyaeO-
HO-TICHXOJIOTHIECKON OIIEHKH COCTOSHUS
peTyIuu KPUMHHAIBHOTO TTOBEIACHUS
cyOBexTa npaBoHapymeHus [11, c. 56].

Hecmotpst Ha TO, 4TO CIIOXHBIIASCS
cyneOHas IpakTHKa HPH PAacCMOTPEHUH
YTOJIOBHBIX JI€JI OCYLIECTBISIET YCTaHOB-
JICHUE TICHXOJOTHYECKUX MPU3HAKOB ITy-
TEM aHalik3a IMOBEJCHUs cyObekTa Ipe-
CTYIUICHHMS, IJIe BHYTPEHHSISI CTOPOHA Jie-
SIHUSL OTIPEJIeNIAeTCs 110 XapakTepy BHEI-
HEH CTOPOHBI AESHUSI, BCE KE €CTh HaIeK-
na Ha Oymymee. Hayka He cronT Ha MecTe;
TakK, B TIOCJIEAHNE TOBI MTOSBUIOCH MHOTO
HCCIIeIOBAaHUH B OONACTH IICHXOJIOTUH
roBeIeHUs 4YejoBeka. HecoMHeHHO, st
KPUMWHOJIOTHH TIPEJICTABIISIIOT HayYHBII
U TIPaKTHYECKUIl MHTEpeC pe3yibTaThl
HCCIIEZI0BaHUH, NOJIydeHHbIe B o0sacTu
Heliporicuxonorud. Hanpumep, amepu-
KaHCKUMH ~ YYCHBIMH  OMIIHPHYECKUM
IyTEM C HCIOJIB30BAaHUEM MarHUTHO-
pesonancuoro tomorpada (MPT) Gbuto
YCTAQHOBJIEHO, UTO YEJIOBEK BOCIPHUHHIMA-
€T HECTIPABEUIMBOCTh TaK )K€, KaK U 00Ib.
VYV uccnemyembIX JOAeH TPH  TTOMOIIN
MPT 065110 yCTaHOBIEHO, YTO MIPHU ITOTY-
YEHUU TIPEIUIOKECHUS, KOTOPOE UCIIBITYe-
MBIH CUHTAIN JIs ceOsl HeCIpaBeUTNBBIM,
y Hero BO30Y)KHaluCh Te K€ HEHPOHBI
TOJIOBHOTO MO3ra, YTO U IIPH OLIYICHUH
Oonu. B pesynbrare UCHIBITYEMBII HE MOT
MIPUHUMATh JIOCTaTOYHO pallOHAJIbHbIC
peuieHus. OTUM MOXKHO OOBSICHUTH YacTO
HEJIOTHYHOE U HEBBITOJHOE C TOYKHU 3pe-
HUS 3/[paBOTO CMbICTIA TOBEACHHE JTIOAEH,
B TOM YHCJIE TIPECTYITHUKOB.

BriBojasbl. Takum 00pa3om, mpoaHan-
3MPOBaB UCTOPHIO PA3BUTHS KPUMHHOJIO-
THH W TICUXOJIOTHH, MOXXHO CJ/IeNaTh BBI-
BOJI, YTO OTH HAyKH HAXOMSTCS B TECHOI
B3aUMOCBSI3M M OKa3bIBalOT OTPOMHOE
BIIMSAHUE JIpyT Ha apyra. HeoOxoqumocTsb
UCIIOJIb30BAaHNUS B KPUMHUHOJIOTUH U yTO-
JIOBHOM IIpaBe 3HaHWH B 00JaCTH MCHUXO-
JIOTUM ¥ TIPUMEHEHUS TICUXOJIOTHYECKHX
METOJIOB JI0Ka3aHa TeOpUeH U MPAaKTUKOM.
Icuxonorus ¥ KPUMHHOJIOTHS SIBIISIFOTCS
OTHOCHTEIILHO MOJIOJIBIMH HayKaMH U e1Ie
HE CKa3aJll CBOETO PELINTEIBHOIO CIIOBA.
g nenell KpUMHHOJIOTUYECKON OLICHKH
0COOEHHOCTEW JIMYHOCTH MPECTYIHHKA,
(hopMHpPOBaHUSI MOTHBOB IPECTYIUICHHS

u Ccroco0OB BO3JCHCTBUS HA HPECTYI-
HHKa, a TaKXKe CI0COOOB KOPPEKIIUH €ro
MOBEIECHUSI PEJIEBAHTHBIM SIBIISIETCS KOM-
IUIEKCHBIH ITOAXO,.

Tparuyeckuii ONBIT MUCTOPHUH COBET-
CKOM KPUMMHOJIOTMH II0KA3bIBAET, 4YTO
ydacTHE TOCYJapcTBa B PYKOBOICTBE
HAy4YHOH JEATENbHOCTBIO HE JIOJKHO
pPacHpOCTPaHATHCS Ha BBIOOP YUEHBIMHU
METOZIOJIOTUM M METOJI0B HCCIICI0BAHHUSI.
Hcxons m3 peannii TeKymed MPaKTHKH
KPHUMUHOJIOTHYECKUX HCCIIEIOBAaHHH,
MOYKHO CKa3aTh, YTO JUIsl IPOBEJICHHUS [Ty~
OOKMX Hay4YHbIX HM3bICKAaHHI HEOOXO/H-
MO IpHUBJIEKaTh K KPHUMUHOJIOTHUECKUM
HCCIIE/I0BAHMSM CIICIIUAMCTOB B 00J1acTH
NICUXOJIOTHH, TICUXHATPUH, OHOJIOTHH,
HEWPOIICUXOJIOTUY U APYTUX HAyK.
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IN'OCYJAPCTBEHHO-YACTHOE ITAPTHEPCTBO
KAK ®OPMA UHBECTUPOBAHMUA
B OBBEKTBI HE’)KHJIOT'O CTPOUTEJIBCTBA B YKPAUHE

Aptyp TOPAUEHKO,
acIUpaHT Kadeapbl X03IHCTBEHHOTO paBa PUANYECKOro (haKyasTeTa
Kueckoro HanmoHansHOTO yHUBEpcuTeTa uMeHu Tapaca LlleBueHko

VIK 346.7:69

AHHOTALUSA

Crarbs MOCBSIIEHA FOCYAapCTBEHHO-4aCTHOMY MApTHEPCTBY Kak (hOPME MHBECTHPOBAHUS B OOBEKTHI HEXKMIIOTO CTPOUTEIBCTBA.
TocynapcTBeHHO-4aCTHOE MApTHEPCTBO PACCMOTPEHO KaK INPOILECC, COCTOAIIMM M3 YeThIpeX CTauil: 1) IulaHMpoBaHME, B paMKax
KOTOPOTO MIPHHUMAETCSI THBECTUIIMOHHOE PEIICHNE; 2) BBIOOP TOCY1apCTBEHHO-YAaCTHOTO MAPTHEPCTBA KaK HAWITYUIIETOo criocoba pe-
aJIN3alUK IPOEKTa; 3) MPEIOrOBOPHBIE OTHOIICHHUS, B pAMKaX KOTOPBIX M30MpaeTCs YaCTHBIN MapTHEP; 4) J10TOBOPHbBIE OTHOLICHHMS,
KacaroIlHecs: CTPOUTENBCTBA, KCILTyaTallii U TeX00CIIy)KUBaHUsL 00beKTa MyOIMYHON HHPPacTPYKTYphl. BBISBICHBI HELOCTATKH 3a-
KOHOZATEIbCTBA YKPAWHBI, KACAIOIIUECS KaXKJ0N U3 CTaAni, M BHECEHBI IPEIOKEHIS, HAIIPABICHHBIE HA €T0 YCOBEPIIEHCTBOBAHHE
B ACIEKTe Jy4Ileil MUPOBOM MPaKTHKH.

KiroueBble cji0Ba: rocyjapcTBEHHO-4aCTHOE MTAPTHEPCTBO, CTPOUTEIBCTBO, HEXKMIIOE CTPOUTENBCTBO, HH(PACTPYKTypa, HHBE-
CTHIIUH, BBITOJI0-3aTPATHBIA aHAJIH3.

PUBLIC-PRIVATE PARTNERSHIP AS A FORM OF INVESTMENT
IN NON-RESIDENTIAL CONSTRUCTION IN UKRAINE

Arthur GORDIIENKO,
PhD student in Economic Law Department, Law Faculty,
Taras Shevchenko National University of Kyiv

SUMMARY

The article deals with public-private partnership as a form of investment in non-residential construction projects. We view public-
private partnership as a process consisting of four stages: 1) planning, in which an investment decision is made; 2) the choice of public-
private partnership as the best way to implement the project; 3) pre-contractual relations, in which a private partner is awarded the
contract; 4) contractual relations relating to the construction, operation and maintenance of the public infrastructure facility. We reveal
the shortcomings of Ukrainian legislation of Ukraine concerning each of the stages, and introduce proposals aimed at its improvement
in the light of the best world practice.

Key words: public-private partnership, construction, non-residential construction, infrastructure, investment, cost-benefit analysis.

REZUMAT
Articolul este dedicat parteneriatului public-privat ca forma de investitie in proiecte de constructii nerezidentiale. Parteneriatul public-
privat este considerat un proces format din patru etape: 1) planificare, in cadrul céreia se ia o decizie de investitie; 2) alegerea parteneriatului
public-privat drept cea mai buna modalitate de implementare a proiectului; 3) relatiile pre-contractuale, in cadrul carora este ales un
partener privat; 4) relatiile contractuale privind construirea, exploatarea si intretinerea infrastructurii publice. Se dezvaluie deficientele
legislatiei Ucrainei privind fiecare etapa si se fac propuneri de Imbunatatire a acesteia In lumina celei mai bune practici mondiale.
Cuvinte cheie: parteneriat public-privat, constructii, constructii nerezidentiale, infrastructura, investitii, analiza cost-beneficiu.

[MocranoBka mnpodjemsl. OnHa w3
0COOCHHOCTEH TPaBOOTHOIICHUN WHBE-
CTUPOBAHHS B OOBEKTHI HEXKHIIOTO CTPO-
WTEILCTBA 3aKII0YAE€TCS B TOM, UTO 3aKa3-
YUKAMHU B 3TUX IPABOOTHOIICHHUSAX YaCTO
BBICTYIIAIOT TOCYAapCTBEHHBIE OpraHbI
U OpraHbl MECTHOTO CaMOYIPaBJICHUS.
Takoe ydacTHe MOXKET KacaTbCs CaMbIX
pa3sHoOOpa3HBIX OOBEKTOB, HANpPHUMED,
TaKknX, KaK TPAHCIOPTHBIE COOPYKEHHs
(>kene3Hble IOPOTH, aBTOMOOUIIBHBIE 0~
pOTH, a’pOIPOMBI, PEYHbIE U MOPCKHUE
MOPTBI, MOCTBHI, TOHHEIH, JCTAKAIBI),
ANIEKTPOCTAHIINH M JICKTPUICCKHUE CETH,

TPyOOIPOBOIBI M KOMMYHHUKAIIUH, 1aMOBI,
KOMILICKCHBIC IIPOMBIIUICHHBIC COOPY-
JKEHHs, YUIPEKICHUs 00pa30BaTesIbHOTO,
MEIUIUHCKOTO M 03[JOPOBHTEIHLHOIO Ha-
3HAYCHUs], CIIOPTHBHBIE U Pa3BIeKaTelb-
HbBIE COOPYIKCHUS, 3MAHUSL H COOPYKEHUS
BOCHHOI'O Ha3HAYCHUS U T. II.

Iupoko  ymnoTpedIseMbIM — TEPMHU-
HOM, KOTOPBI 0003HayaeT BBILIEIIEpe-
YUCIICHHBIC OOBEKTHI, SIBISACTCS TEPMUH
«ybnuuHast uHbpacTpykrypay. [Tyommy-
HyI0 HH(PACTPYKTypy OIpPEACILIIOT Kak
UHBECTHIINY, B KOTOPBIX HPABUTEILCTBO
UrpaeT OCHOBHYIO POJb M OTBEYAcT 3a

MIPUHATHE PELICHUH O TOM, OyJeT Ju MH-
(bpactpykrypa obecriedyeHa B HHTEpecax
MIUPOKOTO COOOIIECTBa, 00 HCTOUYHUKE
JIOXOJIOB JJIsl COAEp aHus HHQPaCTpyK-
TYpbl B TeYCHHE €€ KM3HCHHOIO IIMKIIA.
TaxuMm 06pa3om, MOHATHE TTYOINIHON HH-
(bpacTpyKTypsl He OrpaHMYMBACTCS HH-
(bpacTpyKTypoii, KoTOpas NPHHAIICIKUT
WK HalpsAMyl (QUHAHCHPYeTCsl Tocy-
JIapCTBEHHBIM cekTopoM. Hampumep, 910
ompezeneHne OyleT OXBaThIBATh AKTHBBI
U ycIayru HMHQPACTPYKTypbl, NpHHAJIC-
JKaIllMe W TPEJOCTaBISIEMbIE YaCTHBIM
CEKTOPOM, B OTHOLICHHH KOTOPBIX, TEM
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HE MEHee, NPaBUTEIBCTBO Pa3padoTaio
BCEOOBEMITIONIYIO TIOJIMTUKY 1 HOPMATHB-
HyI0 0a3y MM, BO3MOXHO, COXpaHSET yc-
JIOBHYIO OTBETCTBEHHOCTb 33 COCTOSHUE
COOTBETCTBYIOIIMX AKTUBOB W MOCTOSH-
HOe mpenocTasieHue ycuyr [1, c. 98].

KiroueBoit ¢popmoit mHBECTHPOBAaHUS
B IyONUYHYI0 HHPPACTPYKTYPy B MHPO-
BOM TNIpaKTHKe SBISETCS MTyOIMIHO-4acT-
HOE TapTHEPCTBO, OCYIIECTBIAEMOE B
VYKpauHe Ha OCHOBaHUM 3aKOHa YKPaWHBI
or 01.07.2010 . «O rocymapcTBeHHO-
YaCTHOM ITapTHEPCTBE».

AKTyaJIbHOCTH TeMbl HCCIIe10Ba-
Hus. HecMoTps Ha TO, 4TO crienuansHoe
3aKOHOATEIbCTBO O TOCYJapCTBEHHO-
YaCTHOM NapTHEPCTBE CYIIECTBYET B
VYKkpanHe B TEUYEHHE JOCTATOYHO [JIU-
TEIBHOTO BPEMEHH, OHO HE CTaJlo J[BU-
rarejleM WHBECTHIMOHHOHW IesTeIbHO-
cTH B c(epe HEKUIOTO CTPOUTEIHCTBA.
3a nmaHHBIMM MUHHCTEPCTBA SKOHOMHU-
YECKOTO Pa3BHUTHUSl M TOPTOBIN YKpau-
HBI, 110 COCTOsIHUIO Ha | sHBaps 2018 .
JeUCTBYIOT 7 JIOTOBOPOB, KACAIOIUXCS
CTPOMTENBCTBA M/WIM  3KCIUTyaTalluH
aBTOCTpaJ], JAOPOL, JKEJIE3HBIX JOpOr,
B3JICTHO-IIOCA/I0OYHBIX II0JIOC Ha a’po-
JpoMax, MOCTOB, JOPOXHBIX O3CTaKa,
TOHHENEH U METPOMOIUTEHOB, MOPCKUX
U PEYHBIX [TOPTOB M UX MHPPACTPYKTYPBI
[2]. TIpm obmem HEyqOBIETBOPUTENb-
HOM COCTOSIHUM OOBEKTOB ITyOIMYHON
HHQPPACTPYKTYPHl B YKpanHe 3TO Kpaid-
He HM3KHI Tmokaszarenb. Kpome Toro,
3¢ PeKTUBHOCTS (OPMAIBHO HAYATBIX
IIPOEKTOB BbI3bIBAaCT COMHEHHA. He B
MOCJIEIHIO O4Yepeb 3TO 00yCIIOBIEHO
KaueCTBOM HOPMATHBHO-TIPaBOBOM 0a3bl
OCYILECTBJICHUSI TOCYJapCTBEHHO-4aCT-
HOT'O MapTHEPCTBA, €€ HECOOTBETCTBUEM
Jlydlnedl MUpOBOW IpakTuke. B cBsa3u ¢
STHM HCCIE0BAHNE IIPABOBBIX BOIIPOCOB
roCyJapCTBEHHO-YaCTHOTO MapTHEPCTBA
Kak ()OpMBI HHBECTUPOBAHUS B OOBEKTHI
HEXXHJIOTO CTPOMTENBCTBA SIBISIETCS aK-
TyaJbHBIM H CBOCBPEMEHHBIM.

Cocrosinue ucciaenopanus. IIpaso-
BbI€  BOINIPOCHI  I'OCYJAPCTBEHHO-YacT-
HOTO TAapTHEPCTBAa OCBEIIAINCH B pa-
o6orax O.M. Bunnuk, M.A. Typenko,
B.I'. Omoxu, B.B. IToegunok, 0.0. Cum-
co, O.JI. Cuporioka, C.B. Tepemen-
ko, O.M. Yaban, O.B. IllanoBanoBoii,
J.B. IllneixoBa u apyrux aBropos. Bme-
CTe C TeM, KOMIUIEKCHOE IIPaBOBOE UCCIIe-
JIOBaHHE TOCYAapCTBEHHO-4YaCTHOTO Map-
THEPCTBa Kak (HOpMBI HWHBECTUPOBAHUS
B OOBEKTHl HEXHIIOTO CTPOUTENHCTBA B

VkpauHe ¢ y4éTOM JIy4IIero MHPOBOIO
OIIBITa B HACTOSIIEE BPEMS OTCYTCTBYET.

Leaplo craTbu SBISETCS MCCIENO-
BaHUE TIOCY/IAaPCTBEHHO-YaCTHOIO Map-
THepcTBa B c(epe HEHKMIIOTO CTPOUTEIb-
CTBa Kak MPOIecca, COCTOAIIETO U3 psaa
[IOCJICAOBATEABHBIX CTagUil C Y4ETOM
€ro IMPOEKTHOTO XapakTepa, BBIIBICHUE
HEIOCTAaTKOB 3aKOHOJATENILCTBA YKpau-
HBI, KacalOMINXCS KaKAOM W3 CTaauid, 1
BHECCHHE TPEIOKEHHH, HaIpaBJIeHHBIX
Ha €r0 YCOBEPIIEHCTBOBAHHUE B CBETE JIyd-
el MUPOBOM MPAKTUKH.

H3noxkeHne 0CHOBHOTO MaTepHaJia.
B rmiobanbHOM HM3MEpeHUH TyOIUYHO-
YacTHOE MApPTHEPCTBO HE SIBJISETCS YETKO
ornpe/eneHHbIM MoHsTHeM. OHO  BKIIIO-
YaeT psii CTPYKTyp M KOHIIETIHH, KOTO-
pBIe XapaKTepH3ylOTCS PACIpeaeIeHHEM
PHUCKOB MEXTy MyOIMYHBIM W YacCTHBIM
cexropamu. B 3eneHoii kuure no myonuy-
HO-YacTHBIM TapTHepcTBaM u 1mpaBy Co-
oO0IecTBa Mo MyOIMIHBIM KOHTpPAaKTaM M
KOHIIECCHSIM, TOJATOTOBIEHHOH EBponeii-
CKOW KOMHCCHEH, YKa3aHO, 4TO TEpMHUH
«rOCYJJAPCTBEHHO-YACTHOE IapTHEPCTBO»
He ompezeneH Ha ypoBHe EC. B oOmiem
9TOT TEPMHH KacaeTcsi Pas3InyHbIX (opM
KOOIEpallMM MEKAy OpraHamMu IyOnuy-
HOIl BIACTH M OW3HECOM, KOTOpas MMeeT
LBl 00ecrieunBarTh (MHAHCUPOBAHME,
PEHOBAIHNIO, YIIPaBICHHE WIIN COZIepIKaHNe
HH(PACTPYKTYpHI WK OKazaHue yciyr [3].

Crienmanmctsl - Becemmproro  Ganka
OTIPENeNsIIOT  MyONNYHO-9acTHOE — map-
THEPCTBO KakK JIOJITOCPOYHBIH JIOrOBOP
MEXJly YaCTHBIM JIMLIOM U OPraHOM TIO-
CYJApCTBEHHOH BIIACTH C LEJbIO TPEo-
CTaBICHUs] MyOIUYHBIX ONar WM YCIYT,
[0 KOTOPOMY 4YacTHas CTOpOHAa HeceT
CYIIECTBEHHBII PUCK M YIIPABICHYECKYIO
OTBETCTBEHHOCTb, @ BO3HArPaKICHUE
CBSI3aHO C pE3ylbTaTaMH XO3SiCTBOBA-
uHus.  [lyGmuaHO-dacTHBIE TapTHEPCTBA
OOBIYHO HE BKIIIOYAIOT CEPBHCHBIE KOH-
TPaKThl WM KOHTPAKTHI CTPOUTEIHCTBA
O/ KJTFOY, KOTOpPBIE OTHOCATCS K cdepe
IMyONUYHBIX 3aKYNOK, WM JK€ CHEIKH
[IPUBATU3AIMY, 110 KOTOPbIM JUIAINAs-
¢Sl poib MyOJIMYHOTO CEKTOpa SIBISETCS
OTpaHUYEHHOH [4].

Cornacto 4. 1 ct. 1 3akoHa YkpauHbl
01 01.07.2010 . «O rocynapcTBeHHO-4aCT-
HOM IapTHEPCTBEY, FOCYAAPCTBEHHO-4aCT-
HOE€ TapTHEPCTBO — 3TO COTPYJHUYECTBO
MEXIy TOCYIapCTBOM YKpawHa, TEppHTO-
pHATBHBIMHA OOIIMHAMH B JIMIIE COOTBET-
CTBYIOIIMX TOCYJApPCTBEHHBIX OPTraHOB M
OpPraHOB MECTHOTO CaMoOyTpaBieHus (To-

CyAapCTBEHHBIMH NApTHEPAMHU) U FOPUIH-
YEeCKMMH JIML[AMH, KPOME TOCYAapCTBEH-
HBIX M KOMMYHAJbHBIX HPEANPHUATHIA,
Wi GU3NYECKUMHU JIMIAMH — IPEIIpH-
HUMAaTeNsIMA  (YaCTHBIMU  TIAPTHEPAMH),
YTO OCYIIECTBIISICTCS. HA OCHOBE JI0TOBOPA
B MOPSIKE, YCTAHOBICHHOM HACTOSIIUM
3aKOHOM M JIPYTMMH 3aKOHOJATEIbHBIMH
aKTaMH, U OTBEYaeT MpPU3HAKaM Trocyiap-
CTBEHHO-YaCTHOTO IApPTHEPCTBA, OIpe/ie-
JICHHBIM HACTOSIINM 3aKOHOM. TakuMH
MPU3HAKAMH SBIISIIOTCS:

— NPEAOCTaBICHUE NPAB YIPABICHUS
(TIONIB30BaHMSI, IKCILTyaTallK) 00BEKTOM
MapTHEPCTBA MM INPUOOpPETEHHE, CO3-
JaHue (CTPOMTENILCTBO, PEKOHCTPYKIHS,
MOJIEpHH3aIMs) O0BEKTa TOCYAapCTBEH-
HO-YaCTHOTO MAapTHEPCTBA C TOCIEAY-
IOIIUM  yOpapjieHHeM  (T10Jb30BaHHEM,
JKCIITyaTalyei), Mpu YCIOBUHM TPHHS-
THUSI U BBINOJIHEHUS] YaCTHBIM MapTHEPOM
WHBCCTUIMOHHBIX 0053aTeIBCTB B COOT-
BETCTBHH C JIOTOBOPOM, 3aKJIFOUCHHBIM B
paMKax rocCyAapCTBEHHO-4aCTHOIO Map-
THEPCTBA;

— TPOJOJIKUTENBHOCTh OTHOLICHHI
(ot 5 1o 50 7er);

— Iepejaya 4acTHOMY IapTHEpy 4a-
CTH PUCKOB B IPOLIECCE OCYIIECTBICHHS
TOCYAapCTBEHHO-YACTHOTO ITapPTHEPCTBA,;

— BHECCHHC YACTHBIM MAPTHEPOM
WHBECTUIMI B OOBEKTHI MAPTHEPCTBA U3
HCTOYHHKOB, HE 3alPENICHHbIX 3aKOHO/Ia-
TEJILCTBOM.

V3 3aKOHOJATEIBHOTO OMpE/eICHHS
rOCy/lapCTBEHHO-YaCTHOTO MapTHEPCTBA
ClIelyeT, YTO Ha CTOPOHE ITyOJIMYHOro
napTHepa MOTYT JeHCTBOBAaTh HE TOJBKO
COOCTBEHHO TOCYJapCTBEHHbIE OpIaHbl,
HO M OpraHbl MECTHOIO CaMOyIIpaBlie-
Hua. TakuM 00pa3oM, CTOUT OTMETHUTHb
HEKOTOPYIO HETOYHOCTH OTEYECTBEHHOTO
TEPMHUHA «TOCYIapCTBEHHO-YaCTHOE Tap-
THEPCTBO» M TOXKIECTBEHHOCTH €r0 MpH-
HSTOMY B MHpPOBOIl MpPaKTUKE TEPMHHY
«IyOJIMYHO-4aCTHOE TTAPTHEPCTBOY.

A.A. BracoBa oOpamiaer BHUMaHHE
Ha TIPOEKTHBIH XapakTep rocyaapCTBEH-
HO-YaCTHOTO IAPTHEPCTBA M XapaKTepH-
3UpPYeT ero Kak JOJIT0OCPOYHOE, YPeryJu-
pPOBaHHOE JOTOBOPOM COTPYIHHYECTBO
MEKJly TOCY/IapCTBOM U YaCTHBIM CEKTO-
POM C LEJIbIO BBIMIOJIHEHHS 331aHMi, Tpa-
JULIHOHHO OTHOCSIIMXCS K KOMITCTCHIINH
roCy/apcTBa, KOTOPOE OXBATHIBACT BECh
JKU3HEHHBIH IIMKJI  COOTBETCTBYIOIIETO
mpoexra [5, c. 6].

K coxalieHHI0, 3aKOHOJATEILCTBO
VYKpauHbl HE yeNnseT JOJKHOIO BHHUMA-
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HHUA IIPOCKTHOMY XapakTepy Trocynap-
CTBEHHO-YaCTHOTO NapTHEPCTBA U HE
OIMCBHIBAET €ro Kak JUIALIMHCS Ipolecce
C JI0CTaTo4YHOM MojaHoTOH. OTeyecTBEH-
HbIf 3aKOH OrpaHUYMBACTCS JIAKOHHY-
HBIM OIIUCAHHEM OT/EJbHBIX ACICKTOB
aToro mnpouecca. He Bocnonusiercs stum
1 HEZOCTATOK IO/I3aKOHHOH 0a3bl.

B o6miem, B mpomecce rocynapcTBeH-
HO-YaCTHOTO TMAapTHEPCTBA MOXKET OBITh
BBIJICJICHO YeThIpe (passbi:

1) rulaHUpoOBaHKE, B paMKax KOTOPOTO
NPUHUMAETCS PEIlICHHEe HHBECTUPOBATh B
OIIPE/IeNICHHBII POEKT;

2) BBIOOpP TOCYNAPCTBEHHO-YACTHOTO
[apTHEPCTBA KaK HaWIy4lIero crocoba
pean3alu NpoeKTa;

3) mpenaoroBOpHBIC OTHOIUICHUS, B
paMKax KOTOpPBIX H30UpacTCsi YacCTHBII
napTHep;

4) IOroBOpHBIC OTHOIICHUS, B YacT-
HOCTH, KacaroIuecst CTPOUTEIILCTBA, IKC-
[UTyaTalii U TeX0O0CTy)KUBaHHsI 00bEKTa
yOIMYHOI HHPPaCTPYKTYpHI [6].

Pemenusi, npuHATEIE Ha ONHOM CTa-
JIMH, BIIMSIOT HA MIPOTEKaHUE CIETYIOLMX
cranuit. B uaeane xopomio npopadboTaH-
HBIIl Ha CTaJuM IUIAHUPOBAHUS OHM3HEC-
KeHC TPOSIBISIETCS B KA4YECTBEHHOM JIOTO-
BOpPE roCyAapCTBEHHO-4aCTHOTO MTapTHEP-
CTBa, KOTOPBIil, B CBOIO 04epe/ib, MMOCIY-
JKHT OCHOBO# JIJIst JTYUIINX PE3yJIBTATOB B
TEYEeHHEe AKCIUTyaTalMoHHON (asbl. Pac-
CMOTPHUM COJICPIKAHUE BBIIICYKa3aHHBIX
cTauii mogpodHee.

B Tteuenue mnepewvix oOgyx cmaouii
JIOJKHBI COCTOSITBHCSL 110 MEHBIICH Mepe
4 aHaIUMTHYECKMUX Tpolecca: 1) ompe-
NeNieHne MOTpeOHOCTeH B OOBEKTe HH-
(dbpacTpykTypbl; 2) BBIFOI0-3aTPATHBII
aHanmu3; 3) ananu3 3(dexkTHBHOCTH 3a-
Tpar; 4) pazpaborka OuzHec-keica. st
MaKCHMH3aLUH TOJOTYETHOCTH U IIPO-
3pAavYHOCTH PE3YyNBTaTHl BCEX IPOIECCOB
JIOJKHBI PAcKpBIBAThCS MEpPE] COOTBET-
CTBYIOIIUMHU CTEHKXOJIICpaMH, BKJIFOUast
IIMPOKYIO yOnuKy [6].

[lo mHenuto 3kcneproB BcemmpHo-
ro OaHka, croco0 peanu3aluu HNPOEKTa
BTOPHYEH, CHaYaJla JIOJUKHBI OIPE/EIIATh-
csl caMa ero LEHHOCTb AU o0LiecTBa u
3 PEeKTUBHOCTD, @ yKE MOTOM C Y4ETOM
BO3MOXKHBIX (PHCKAIBHBIX PUCKOB — (hop-
Ma peanusaiui. 1 rocynapcTBeHHO-4acT-
HOE [IAPTHEPCTBO PACCMATPUBACTCS JIHIIb
KaK oIuH u3 MHOTUX BapuaHToB [7]. Co-
rnacHo ke 4. 1 cr. 10 3axona YkpanHbl
«O TOCYmapCTBEHHO-YaCTHOM ITapTHEp-
CTBE», MPEIOKEHNST 00 OCYIIECTBICHUI

rOCYIapCTBEHHO-YaCTHOTO  MapTHEPCTBA
TOTOBSITCSL IIGHTPATBHBIMU MM MECTHBI-
MH OpraHaMH HCIOJHUTEIBHOW BIACTH,
opraHaMd MECTHOTO CaMOYIPABJICHHS
WK JTUIIAMH, KOTOPbIe B COOTBETCTBHU C
HACTOSIIIUM 3aKOHOM MOTYT OBITH 4acT-
HeIMH TlapTHepamu. O TOM, YTO TaKUM
MPEUIOKEHUSIM ~ JTOJDKEH — TIPENIIeCTBO-
BaTb OIPEICJIEHHBIH  CTPATErMYECKUI
IUTaH Pa3BUTHS MHPPACTPYKTYPHI, 3aKOH
HE TOBOPUT HH cJiOoBa. BHeceHme coor-
BETCTBYIOIIUX TPEUIOKEHUH YacTHBIMH
JMLAMK B HPUHIUIE TPOTHBOPEUUT MHU-
POBOIi TIPaKTHKE, MOCKOJBKY OUYEBHIHO,
YTO COOTBETCTBYIOIIME IPOCSKTHI OymayT
VIOBJIETBOPATh HE MyONUYHBbIC, a B IEp-
BYIO O4€pe/lb YaCTHbIC OU3HEC-UHTEPECHI.

Boieooo-3ampamueiii  ananuz  onpe-
JICNISIOT KaK CHCTEMAaTWYEeCKUI IMPOIecc
pacueTa W CpaBHEHHS BBITOI M 3aTpaT
MPOEKTa ISl JBYX IIeJel: OINpEeNeINTh,
SIBJSIETCS] JIM WHBECTHUIHMS B INPOEKT Ha-
JIEKHOM (ompaBIaHHOCTH/OCYIIIECTBH-
MOCTh IPOEKTa), U CPaBHUTH HPOEKT C
aJIIBTEPHATHBHBIMU TIPOEKTaMH (paHXH-
poBaHHeE/ONpeie]ICHUE MTPUOPUTETOB HH-
BecTuuuii) [8, c. 9].

UroObl HauIeKAIIUM 00pa3oM oOle-
HUTH I[EHHOCTH TMPOEKTa TOCYIapCTBEH-
HO-YaCTHOTO TMApPTHEPCTBA, HEOOXOAUMO
OTPENCINTh T€ BBITOABl U HU3IACPKKH,
KOTOpBIC HE OXBATHIBAIOTCS aHAIU30M d(-
(exTHBHOCTH 3arpar. BceoOnemirommii
BBITOJ10-3aTPATHBIN aHAIN3 HCHTU(PHII-
pyeT BBHITONBI, UMEHyeMble He(HUHAHCO-
BBIMH BBITOZIaMH, TIOCKOJIbKY OHHU OTJIelIe-
HBI OT HOJYUSHHSI JIOXOJI0B HIH (PHHAHCO-
BBIX acrekToB 3()(GEeKTHBHOCTH 3aTpar H
00ABISIIOT IEHHOCTH TPOEKTY rocymap-
CTBEHHO-YaCTHOT0 napTHepcTsa [9, c. 12].
Tak, mocTpoeHHas! 10pora MOXKET YMEHb-
IIUTH 3aTOpPbI, COKpamias eXeIHEBHOE
BpeMsl MyTEIIECTBUSI MaccakupoB. Ecmu
JUTSL CTPOUTENHCTBA TAKOW JIOPOTH ITyd-
IIe BCEro HCIOIb30BaTh TIOCYJapCTBEH-
HO-9aCTHOE TapTHEPCTBO, YKa3aHHEIC
HE(HHAHCOBBIC BBITOABI JOJDKHBI OBITH
NPU3HAHBI, JaXe eCIH aHaius s¢pgex-
mueHocmu 3ampam He YKa3blBaeT Ha To,
YTO MPOEKT MPUHECET YUCTHIH (PUHAHCO-
BBINA JOXO/I.

Ananu3 3QPeKTUBHOCTH 3aTpaTr MO-
JKeT OBITh OMpEeieH KaK ONTUMAalibHOE
COYETaHUE 3aTpaT KU3HEHHOTO IHKIA U
KadecTBa (WJIM TPUTOTHOCTH JUTSI TICJIN)
TOBapa WIN YCIYTH C LENBI0 YIOBIETBO-
peHnst TpeboBaHWi Tonb3oBaTenst. OH
JaeT BO3MOXKHOCTH  YIOJHOMOYEHHBIM
opraHaMm OIpeJeNuTh, OyIeT JH CTpo-
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UTENBCTBO JIOPOTM M T. JI. Ha YCIOBHSAX
rOCYAapCTBEHHO-4YaCTHOTO IapTHEPCTBA
MEHEee 3aTpaTHBIM, YEM CTPOUTEIBCTBO
Ha YCJIOBUSIX TPaJULMOHHOTO TEHIOIPS-
nma [10, c. 21]. Ecnu ananu3 s¢dextus-
HOCTH 3aTpaT BBIIOJHEH HEKOPPEKTHO,
B YACTHOCTH, COJCP)KUT HEAICKBATHYIO
OLIEHKY PHCKOB, MPEAB3SITYI0O B TIOJIB3Y
BBIOOpa TOCYIAapPCTBEHHO-YAaCTHOTO Map-
THEPCTBA, BEPOSITHBIM SIBJISICTCS IPCBbI-
[IEHUE PAcXOJI0B MPOEKTa 110 CPAaBHEHHUIO
C 3aIUIaHUPOBaHHBIMU. Tpems Hauboiee
MIPUHLUIINAIBHBIME ACIIEKTAMH aHAJIN3a
3¢ QeKTUBHOCTH 3aTpaT SABISIOTCS TaKue:
aHaJIN3 3aTPaT XKU3HEHHOTO IUKJIA, Ope-
JIeJICHHE PUCKOB M BBIOOP CTABKH JAUCKOH-
THUPOBAHUSL.

Ob6a Buaa aHamm3a, PacCMOTPEHHBIE
BBIIC, WMMEIOT OrpaHuueHus. OOmmit
aHann3 OW3Hec-Kelca OXBaTHIBAET BBITO-
J0-3aTpaTHbId aHanmu3 u aHamu3 dddex-
TUBHOCTH 3aTpaTr C LENBI0 IPEOJIOTICHUS
yKa3aHHBIX OTpaHIYCHUH 1 OoJIee TOTHO-
ro 00OCHOBaHUs BbIOOpA TOCYJApPCTBEH-
HO-YaCTHOTO MAapTHEPCTBA Kak crocoba
peanuzanuu npoekta [11, ¢. 127-129].

WroroBelit  aHanmu3  Ou3Hec-keiica
MOXET NOJIy4aTh pa3jIMyHble Ha3BaHUS,
BKJIIOYAsi KOHLCNTYalbHYIO pa3paboTKy
MIPOEKTA (Scoping study) Wi aHaIn3 OCy-
mectBuMocTH (feasibility study). Taxoit
aHaM3 MOXKET TaKXe COoAep)kaTh pas-
JMYHBIE BHIBI aHAJIHM30B, BKIIOYAsh KOM-
OMHAIMK BBITOJ[0-3aTPATHOTO aHAM3a H
a"Hamm3a >d¢exruBHoctn 3arpar. Ocy-
LIECTBICHHE TAKOTO aHajiM3a IPHUIAET
YBEPEHHOCTb B HAUIeXKAILCH OLCHKE
MIPOEKTa IyOJMYHBIM TIAPTHEPOM, YTO, B
CBOIO oOdYepenb, oOecreurnBaeT Myoaud-
HYIO HOJUICPKKY, MOBBIILIACT IOJOTYET-
HOCTb U MO3BOJISIET N30eraTh MOJ03pEHUI
B IIPUHSATHN PEIIEHHUH, HE COOTBETCTBYIO-
IIUX OOIIECTBCHHBIM HHTEPECaM.

Cr. 11 3akona Ykpauns «O rocyngap-
CTBEHHO-YaCTHOM TIapTHEPCTBE»  yKa-
3bIBA€T Ha HEOOXOIMUMOCTH HPOBEICHUS
aHanmm3a A(P(EKTUBHOCTH OCYIIECTBIIE-
HUSI TOCYIapCTBEHHO-YaCTHOIO MapTHEp-
CTBA ITyTEM:

1) nerambHOro OOOCHOBAHHS COIHU-
QIBHO-IKOHOMHMYECKUX M HKOJIOTHYECKUX
MOCJIE/ICTBUI OCYILIECTBICHHUS Tocynap-
CTBEHHO-YaCTHOTO MapTHEPCTBA IO pe-
3y/bTaTaM aHaju3a:

— DKOHOMHMYECKHX U (DUHAHCOBBIX
ToKazaTesiel pealn3auy ToCylapCTBEH-
HO-9aCTHOTO ITaPTHEPCTBA;

— COIMANTBHBIX TOCIIS/ICTBUI peann3a-
UM TOCYIapCTBEHHO-YaCTHOTO ITapTHEp-
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CTBa, BKJIIOYAs YIIy4IllICHHE Ka4eCTBa yCIIyT
1 ypoBeHb 00ecHeueHHs ClIpoca TOBapaMu
(paboTamu 1 yciayramu);

— 9KOJOTMYECKHMX MOCIEACTBUH pea-
JIM3allUM TOCYAapCTBEHHO-4acTHOTO Tap-
THEPCTBA C YYETOM BO3MOYKHOTO HETaTHB-
HOTO BIIMSIHUS HA COCTOSIHIE OKPYKarOIIeH
cpenpl;

2) obocHOBaHMs BBICOKOH 3(hpeKTHB-
HOCTH IIPOCKTA C IIPUBJICICHUEM YaCTHOIO
IapTHepa MO CPaBHEHHIO C peanu3aiyei
IpoeKTa 0e3 TaKoro MPUBIICUEHNUS;

3) BBIABIEHHS BHUJIOB PUCKOB OCY-
LIECTBIICHUS  TOCYIapCTBEHHO-4aCTHOTO
MApTHEPCTBA, UX OLEHKU U ONPEACNICHUs
(hopMbI yIIpaBiIeHHsT PUCKAMU;

4) ompenenenuss (GOPMBI OCYIIECT-
BJICHUSI TOCYJAPCTBEHHO-YaCTHOTO MapT-
HEpCTBa,;

5) ompeneneHHus COLHUAIBHO-3KOHO-
MHYECKHX M SKOJOTMYECKHUX TEPCIICKTHB
IOCJIe OKOHYAHWs JEeHCTBUS JOTOBOPA,
3aKITIFOYEHHOTO B PaMKax TOCyIapCTBEHHO-
YaCTHOTO [TAPTHEPCTBA.

Hu 3axoH, HE pa3paboTaHHBIE HA €ro
OCHOBE IMO/J3aKOHHbBIE aKThl HE YKa3bIBAIOT
Ha KOHKPETHBIE CTPOTHE METOIMKU U IPO-
LEeypbl, C COOJIONEHHEM KOTOPBIX JOJI-
JKEH TPOU3BOJUTHCS YKa3aHHBIH aHajn3.
Bcnenctare 9TOro 3aKII04eHUE O Pe3yib-
TaraM aHajn3a MOKET MUMETh HpEeUMYIIIe-
CTBEHHO OIHCATEIBHEIN Xapakrep. Kpome
TOTO, TIOCKOJIbKY pEeIIeHHe O BhIOOpe To-
CyHapCTBCHHO-YaCTHOTO NapTHEPCTBA Kak
croco0a peanu3auu poeKTa yxe (pakTu-
YeCKH IPHHSTO, Pe3y/bTaThl aHAIN3a MO-
I'YT TOATOHSATBCS 101 ONPABIaHKE TaKOTO
pelieHus.

Uro kacaeTcs mpemveii cmaouu, TO
MHUPOBOM HPAKTUKOW MPU3HAHO, YTO BBI-
00p ONTUMAIILHOTO TapTHEPa MOXET Tpe-
OoBarh Ooyiee CIOKHBIX KOHKYPEHTHBIX
MIPOLE/TYDP, HEXKEIN B CIIydae TpaJui[MOH-
HBIX ITyOJIMYHBIX 3aKyIOK. [IpuMepom Ta-
KO IIPOILIeypHI SBJISIETCS IPOLIEAyPa KOH-
KypeHTHOro juaiora, BeeneHHas B EC B
2004 1. crienpanbHO JUIS yueTa crienu(uKy
«0c000 CIIOKHBIX KOHTPAKTOBY», IPEXKIe
BCEr0 10 CO3/IaHUI0 MH(MPACTPYKTYpPhl Ha
YCIOBHUSAX IyOJIMYHO-4aCTHOTO MapTHEp-
ctBa. CJOXKHOCTh CUMTAETCs MPUCYILEH
cllydasiM, KOIZla rOCYJapCTBEHHbIE Opra-
Hbl OOBEKTHBHO HE B COCTOSIHUM OIpejie-
JIUTh TEXHHYECKHE CPEICTBA, KOTOPBIMH,
BO3MOXKHO, YHOBICTBOPUT HX IIOTpeO-
HOCTH WM LIEJH, W/ OOBEKTHBHO HE
B COCTOSIHHY OIIPEIENNUTH IIPaBOBBIEC HIIH
(MHAHCOBBIC YCIIOBUSI PEaM3alUU IIPO-
ekta [3].

Jlpyrue BaKHbIE AaCIEKThl KOHKY-
PEHTHOTO JMajiora 3aKJIF0YaroTcs B Cle-
JYIOLLIEM:  TOCYIapCTBEHHbIE  OpraHbl
MOTYT OOCYIUTbh BCE aClEeKThbl JOrOBOpa
¢ 3asBUTENsIMU (HE MEHee Tpex); 00Cyx-
JICHUE WM NIePETOBOPHI MOTYT IPOXOIUTH
MOCTaUHHO; OH 3aKaHYWBAETCS, KOTIA
TOCYIApCTBEHHBIN OpraH peIIaeT, 9To €ro
MOTPEOHOCTH YAOBJIETBOPEHBI; TIOCTIE 3TO-
TO K)KIbIH 3asiBUTENb IT0JJa€T CBOE OKOH-
YaTesIbHOE TPEJIOKEHHE; TIocie Ipef-
CTaBIICHHs] OKOHYATENIbHbIX MPEIIOKEHUH
OCYIIECTBISIETCS. MX OLICHKA; JIOHOJIHU-
TENbHBIE TIEPEroBOpbl ¢ mobeanTesieM He
JIOITY CKatOTCS.

KonkypeHTtHbIil  Auanor
JIOJDKHOCTHBIM JIMIIAM TOCY/IapcTBa OCTa-
BarhCsi OTKPBHITBIMU K HHHOBAIIMOHHBIM/
KpPEaTUBHBIM ~ HJCSIM, HCXOIIMM  OT
3asBUTENCH; albTepHATUBHBIC MPOIETY-
pBl HE TMO3BOJSIOT 3TOTO. YKPAWHCKAM
3aKOHOJATEIIbCTBOM BO3MOXKHOCTBH  ITPH-

II03BOJIAACT

MEHEHHSI ITPOIIeTyPhl KOHKYPEHTHOTO JTHa-
Jiora Juisi BIOOpa 4acTHOIO IapTHEpa He
npeaycMoTpeHa. Bmecto 3toro npumMeHs-
eTCsl «TPAAUIMOHHASD MPOLIEypa TOAauH
3a5BOK B KOHBEPTAX, W3BECTHAs CBOUM
KOPPYNLHOHHBIM ~ acleKToM. Brpouem,
HEOOXOIMMOCTD B SIBHBIX KOPPYMIIMOHHBIX
37I0yIOTPEOTEHUAX MOXKET W HE BO3HUK-
HyTh: a03. 2 4. 1 cT. 14 3akona «O rocy-
JTapCTBEHHO-YaCTHOM TTAPTHEPCTBEY TPE-
YCMAaTPHBAET, UTO €CJIU TIOCTE OOBSIBICHUS
KOHKypca IO OIPEIEICHUIO YaCTHOIO 1ap-
THEpa Ha y4acTHe B yKa3aHHOM KOHKypce
oJajl 3asBKYy TOJBKO OJMH HPETCHJICHT,
COOTBETCTBYIOLIMIT JIOrOBOP MOXET ObITh
3aKJII0YEH YHOJHOMOYEHHBIM OPIaHOM C
9TUM IPETEHIEHTOM IIYyTEM COIVIACOBAHUS
C HUM CYILECTBEHHBIX YCIIOBHH JI0TOBOpA.
Ecnu MHUIMATHBA 1O YUPEKIACHUIO «I1ap-
THEPCTBAa» HCXOAWIA OT YAaCTHOTO JIUIIA,
MIPECIIeyIOero CoOCTBEHHbIE On3Hec-
HMHTEPECHI, BEPOATHO, YTO OHO W OymeT
€IMHCTBEHHBIM YJ9aCTHUKOM KOHKYypCa.

Yemeepmasn cmaous MOXeT ObITh
paszesieHa Ha JiBa TEpHOJA: CTPOMTENb-
cTBO (yCIIOBHO rofibl 1-5) u 3Kcrutyaranus
u Texo0cmyxuBanue (ycioBHO rozsl 6—30
Wi Jonblie). B cBoro ouepens, nepuosn
9KCIUTyaTallik U TEXHUYECKOro 00CITyKH-
BaHUs JIOJDKEH IIPEJlyCMaTPUBATh:

— OINpEJICNICHHYIO  YIPaBICHYECKYIO
CTPYKTYpY M IIPOLIECC, OTPAXKAIOIIUE [UIsl-
meecst TOJIOKUTEIFHOE B3aNMOJCHCTBHE
MEXKTy BCEMH MapTHEPAMI;

— BHEJPEHHE CUCTEMBI YIpaBICHHS
OIIEPAIIMOHHON JIeSITeNIbHOCTBIO, yUPEK-
JICHHOW 110 3aKJIIOYEHMS JI0TOBOpA, KOTO-

past COIEpXHUT Iokaszaresin 3pQeKTHBHO-
CTU JESATENLHOCTH, CTUMYJIbI K MX JIOCTH-
JKEHMIO U CaHKIIUH;

— TMOCTOSIHHOE B3aHMOJICHCTBHE CO
CTEUKXOJIePaMHU.

OTUM BOIPOCaM B 3aKOHOJATENIBCTBE
VKpauHbl TaKKe HE YIACIACTCS JIOJDKHO-
ro BHUMaHms. CyIiecTByeT JWIIb olIiee
yKa3aHHE O TOM, YTO YACTHBII MapTHEp
HPENOCTABISIET TOCYNapPCTBEHHOMY IIap-
THepY MH(POPMAIMIO O BBINOJIHEHUH JI0-
roBOpA.

BoiBoabl. [ToBbienne 3¢ ¢pekTiBHO-
CTH TOCYJapCTBEHHO-4AaCTHOIO HapTHEp-
cTBa Kak (DOPMbI MUHBECTUPOBAHMUS B 00bEK-
ThI HEXKHJIOTO CTPOUTEIbCTBA (ITyOIMUHON
uH(ppacTpyKTyphl) TpeOyeT BHECEHHS Ta-
KUX KOHIENTYaJIbHBIX U3MEHEHHUI B COOT-
BETCTBYIOLIEE 3aKOHOJATEIBCTBO YKpau-
HBL: 1) coOmoaenne mocie0BaTeIbHOCTH
QHAJIMTUYECKHUX Hpouenyp (ompenencHue
HOTPeOHOCTH B OOBEKTE HH(PACTPYKTY-
PBI — aHANH3 OM3HEC-Kelca, BKITFOYAIOINit
BBITO/10-3aTPATHBIA aHAIU3 U aHaIu3 3¢-
(heKTMBHOCTH 3aTpart, NPUHATHE PEILCHHs
0 HaWJIy4dlIeM Croco0e peajn3aliu Hpo-
€KTa, KOTOPBIM MOXKET OBITh TOCYAAPCTBEH-
HO-YaCTHOE MAPTHEPCTBO); 2) UCKIIIOUCHUE
BO3MOXXHOCTH HWHHUIIMMPOBAHUS TOCYylap-
CTBEHHO-YACTHOTO MapTHEPCTBA YaCTHbI-
MH JIMLIAMH B COOCTBEHHBIX HHTEPECax;
3) BHeApEeHNE MPOLeLypbl KOHKYPEHTHOTO
JMajora Uil BEIOOpa YacTHOTO NapTHEpa;
4) pa3paboTka IeTaqbHOW METOOIOTHYe-
CcKoii 0a3bl B3aHMOOTHOIICHHI MEX/Ty Map-
THEpPAMH T10CJIC 3aKJIIOYEHHS JIOrOBOpa;
5) obecriedeHHe MAaKCHMAJILHO IIOJHOIO
packpbITUs MHOPMAIIMK HA BCEX 3Tarax
OCYIIIECTBICHHS TOCYIapCTBEHHO-YAaCTHO-
TO HapTHEePCTBA.
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AHHOTADUA

B crarbe 1eMOHCTPUPYIOTCS JOKTPHHAIBHBIE TIOX0/IbI IO CTPYKTYPE CyObEKTHBHO-
TO IPa’kIAHCKOTO MPaBa M TAKOH €ro COCTABIIAIONIECH, KaK ITPAaBO Ha 3aLUTY, TPUBOIATCS
OTIpETIeTICHUS ¥ UCCIEAYIOTCS BHIBI (DOPM 3aIUTHI TPAXKJAHCKIX MPAB U UX TIPHMEHE-
HHUE CTOPOHAMHU JIOTOBOPA O Pa3MEILIEHUH PEKIIaMbl, ONPEENAI0TCSI OCHOBAHMUSI, YCIIO-
BUSL M TIpeJIeIIbl IPUMEHEHHs (JOpPM 3alUThl HAPYIICHHOT'O TIpaBa CTOPOHAMHU J0T0BOpa,
OTMEYAETCsI IPUOPUTETHOCTD CYACOHON (HOPMBI 3aIUTHI, TPOBOJUTCS KIIACCH(DUKALIMS
BUJIOB FOPUC/IUKIIMOHHBIX ¥ HEIOPUCIUKIMOHHBIX (POPM TaKOMH 3aIUThI, OCYLIECTBISET-
Csl aHAJIM3 BO3MOXKHOCTH IIPUMEHEHHS Ka)KI0T0 U3 BUIOB (JOpPM 3aIUThl NpH pean3a-
IIUH [IPAaBOOTHOLICHHUH 10 Pa3MEIIEHUIO PeKJIaMbl, (POPMyYITHPYIOTCSI peKOMEH AN IO
NPUMEHEHHIO CIIOCOO0B CaMO3alHUTHI ITPaB.

KuroueBble ciioBa: 3amyra rpax1IaHcKoro 1pasa, GOpMBbl 3alUTHI IPaB, FOPUCAUK-
LHOHHBIC ¥ HEIOPUCIUKIMOHHBIC (JOPMBI 3aILUTHI, CTOPOHBI IOTOBOPA O Pa3MEICHUH
peKJIaMbl, peKJIaMHbI€ IPABOOTHOILEHHUS, JOTOBOP O Pa3MEIEHUN PEKIIaMBbl.

FORMS OF REMEDIES FOR CONTRACTING PARTIES
OF AN ADVERTISING AGREEMENT

Sergey DELEDIVKA,
Postgraduate Student, Chair of Civil Law and Process
National Academy of Internal Affairs of Ukraine

SUMMARY

The article represents doctrinal approaches to the structure of legal civil rights and to
its component, i. e. a right of defense, gives definition, studies the forms of remedies for
civil rights and their application by any contracting parties of an advertising agreement,
determines grounds, terms and the scope for application of remedies by the contracting
parties, identifies the priority of court remedy, gives classification of jurisdictional and
non-jurisdictional remedies, analyzes possible ways for use of each remedy in advertis-
ing relations, gives recommendations on self-help enforcement.

Key words: remedies, forms of remedies, jurisdictional and non-jurisdictional remedies,
contracting parties of an advertising agreement, advertising relations, advertising agreement.

REZUMAT

Articolul demonstreaza abordarile doctrinare la structura drepturilor subiective
civile si de aceea este in partea dreaptd a apararii, prevede definitii si cercetate tipuri de
forme de protectie a drepturilor civile si aplicarea acestora de cdtre parti a contractului
de publicitate, determinatd de motivele, conditiile si limitele de utilizare a formelor
de protectie a dreptului incélcat acordul de parti , existd o prioritate forma juridica de
protectie, clasificarea speciilor si a formelor neyurisdiktsionnyh jurisdictionale o astfel
de protectie in punerea in aplicare a raporturilor juridice privind publicitatea, formuleaza
recomandari cu privire la aplicarea metodelor de drepturi de auto-aparare.

Cuvinte cheie: protectia drepturilor civile, o forma de protectie a formelor
drepturilor, jurisdictionale si neyurisdiktsionnye de protectie, partea a contractului de
publicitate, relatia de publicitate, contractul despre publicitate.

ITocranoBka I]pOﬁJIeMbl. B Hayke HICHBI 06LLI€LII/IBI/I.]'II/ICTI/I‘IeCKI/IM noaxogam

YKPaHHCKOTO IPakAAHCKOTO TIpaBa moapoo-
HO pa3paboTaHa Kareropus ()OPMbI 3aIIUTEI
TPOKIAHCKUX MPaB, OIHAKO COOTBETCTBY-
IOILMEe HAYYHBIC TPY/Ibl B OCHOBHOM IOCBSI-

U KJIacCU(pHKALUSIM CHOCOOO0B, CPEICTB U

(hopM 3anMTHI TPAKIAHCKUX HPAB.
AKTYyaJIbHOCTb TeMbl HCCJIeT0Ba-

HHUSl TIOATBEPXKJIACTCS CTENECHBIO Hepac-
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KPBITOCTH B HAayKe YKPaMHCKOTO I'pax-
JAHCKOTO IIpaBa TEMbl CIICLUAJbHBIX
(GopM 3alMTHl IIPAaB CTOPOH JIOrOBOpa O
pa3sMElICHUH pEKJIAMbl, COOTHOLICHMI
9THX (GopM, UX 0COOCHHOCTEH B acreKTe
[IPaBOBOM IPUPOBI JOIOBOPA O pa3Mellie-
HUH PEKIIAMBL.

Cocrosinue ucciaenopanusi. Hayansrit
aHaIN3 CTPYKTYpH CyOBEKTHBHOTO IIpaBa
W TaKoW €ro COCTaBISIONIECH, KaK IpaBo
Ha 3aIHTY, TPOBOJMIICS MHOTUMH OTede-
CTBEHHBIMH U 3apyOe)KHBIMHM YUCHBIMH.
Cpenu HUX ciienyeT Ha3Bath A. Mypaiuu-
Ha, A. CkakyH, JI. Cnupunonosa. Bonpo-
ChbI OOIICIMBUIIMCTUUESCKHUX (DOPM 3aIIUThI
IpaXkJaHCKHUX IIPaB OCBEIIAINCH B paboTax
O. bensuesny, A. [13eps1, A. Kota, H. Kys-
nenosoii, . Crnacubo-®areesoii, M. Cu-
ounesa, H. Credanuyka, E. Xapuronosa.
HccnenoBanne  pekaaMHOIO — JJOTOBOpa
OCYIIECTBIIOCH B paborax JI. Mamuyp u
A. Hlumikw.

Ieabio u 3axa4eil cTaTbM SIBISIETCS
Jeranu3anys GOopM 3alUThl TPAKIAHCKHUX
IIpaB CTOPOHAMHU J0TOBOPA O Pa3MELICHUH
PpEeKJIaMBbl, ONpezelieHle 0COOCHHOCTeN MX
NPUMEHEHNs, a TakkKe OCHOBaHWM, YyCIo-
BUIi U IIPEJIETIOB TAKOTO IPHUMEHEHHSI.

H3ioxkeHne OCHOBHOTO MaTepHaJia.
[lonsiTuio u comepkaHuio CyOBEKTHBHO-
TO TpaBa yAesieTcs BHUMAaHME KaK B 00-
el TeOpHH IpaBa, TaK M B OTPACIEBBIX
opuandeckux Haykax. Tak, O. CkakyH
MOYEPKHUBACT, UYTO CYIIHOCTHBIMHU OJIe-
MEHTaMHU CTPYKTYpHI CYObEKTHBHOTO IIpa-
Ba SBIIAIOTCA CIEAYIOIIUE IPABOMOYHMS:
1) npaBomMo4ne Ha COOCTBEHHBIE T1OJI0XKHU-
TeNbHBIE JISHCTBHS; 2) IPAaBOMOYHOCTh Ha
qy)KHe IeUCTBUS; 3) MPAaBOMOYHOCTh Tpe-
OoBanus [1, c. 220].

O. MyparuH pacumpsieT cocTas dJe-
MEHTOB CyOBEKTHBHOIO IpaBa, J00aBIIss
K BBIIIECYTTOMSHYTBIM TPEM HPaBOMOUHSIM
BO3MOYKHOCTH TTOJTb30BATHCSI COOTBETCTBY-
FOIIIM COITMAITLHBIM Onarom [2, ¢. 178].

JI. Ciimpri0HOB IPUACPIKUBACTCS APY-
TO TOYKH 3peHws], OTMedasl, 9To obecrede-
HHUE NPHUHYIUTENBHON CHIION rocynapcTBa
SIBJISICTCSL BHYTPEHHUM Ka4€CTBOM CaMoro
CyOBEKTUBHOTO 1IPaBa, a OTOMY OXBaThbIBa-
eTcs ero onpeneneHueM [3, c. 144].

B Hayke rpaskJIaHCKOI'0 IIpaBa TakxKe Cy-
LIECTBYIOT JIBC QHAJIOTMYHbIC TTO3UILIMHU T10
CTPYKType CYOBEKTHBHOIO TI'PayKIaHCKOIO
nipasa, BuactHocTH H. Credanuyka[4,c. 12]
u . Ciacu6o-®DareeBoii [5, c. 672].

Hecmotpst Ha pa3HooOpasve MHEHHI
MIPE/ICTaBUTENEH  IOPUIMYECKON  HAyKH,
OTMETHM, YTO 00€ TMO3WIMU TOTIEPKHU-

BAalOT BAXHOCTH 3alIUThl TPAKIAHCKOIO
IpaBa U B KOHTEKCTE €ro CTPYKTYpHI, U B
CMBICIIE €ro cyuiecTBoBanus Boooe. [To-
HATHE (HOPM 3ALIUTHI FPAXKIAHCKUX HpaB
Ha JIMCCEPTAIIMOHHOM YPOBHE HCCIIEIOBAI
A. Kotr. ®opMbl 3amUTEl TPakJAHCKUX
IIPaB PacCMaTPHBAIOTCS UM B 3aBUCHMO-
CTH OT CyOBEKTa, KOTOPBIH OCYIIECTBIIET
3aIIUTy TIpaB, pa3fensist Takue (OpMbI Ha
IOPUC/IUKIIMOHHBIE, KOTOPBIE B CBOIO OYe-
penb aemsiTesl Ha Cy/neOHYyI0, albTepHaTHB-
HyI0 (QJMUHUCTPaTHBHYIO M HOTapHallb-
HYIO) M CaMO3alIUTy TIPKAAHCKUX IHpaB
[6, c. 14].

E. XaputoHOB BBLAETSET CIIEAYIO-
[IMe BUJIBI 3AIUTHl TPAXKIAHCKUX MNpaB:
cyneOHas 3amuTa; BHECyJeOHas 3aliuTa
(ocymecTBisiemMass ~ roCyJapCTBEHHBIMU
opraHaMy W OpraHaMH MECTHOTO CaMo-
YIpaBICHHS, a TAKKE CIEIHATBHO OTpe-
JIeJIEHHBIMY JIMI[AMH, B YaCTHOCTH HOTa-
pHuycamm), caMo3aIUTa IpaB ¢ ITOMOIIBIO
JIEHCTBUH, COBEPIIAEMBIX ITOTEPIIEBIINM
oM [7, c. 106].

J1. Topbace mpuBOOHUT KiIACCHU(UKA-
LIMI0 BO3SMOJKHBIX CIOCOOOB CaMO3allu-
Thl I'PAXKIAHCKOTO MpaBa, B YaCTHOCTH:
1) coBepiicHHE YIOTHOMOYEHHBIM JIU-
IIOM JIO3BOJICHHBIX 3aKOHOM JIE€HCTBHI
(akTH4eCKOro Xapaktepa; 2) BbINOJIHE-
HHUE HapyIIEeHHOTO 00s3aTeNbCTBA 3a CUET
JIOJDKHUKA;, 3) oOecrieueHne BCTPEYHOTO
WCTIOJIHEHMS, B TOM YHCIIe MPHOCTAHOB-
JICHUE WCIIONHEHNSI BCTPEYHOW O0s3aHHO-
ctH; 4) OTKa3 COBEPLIMTH OIpeeNICHHbIE
JISHCTBHS, B TOM YHCIIE B YaCTH OTKa3a OT
NPUHATUS 00s3aTeNbCTBA WM OTKaza OT
noroBopa. [8, c. 220].

JI. Mamuyp, wuccrnenyst Gopmsl 3a-
LIUTHI 1IPaB B PEKIAMHBIX MPABOOTHOLIE-
HUSIX, pa3iefisieT MX Ha HOTapUalbHYIO,
aJIMMHHUCTPATUBHYIO (HAJIOXKCHHE aJ[MH-
HHUCTPATUBHBIX IITPadOB 3a HAPYIICHUEC
3aKOHOJATENbCTBA), CyACOHYIO  (POpPMBI
3alIUTHl TIpaB, a TaKKe CaMO3ALINTY.
K mocnenneit ¢popme aBTOp OTHOCHT BBHI-
TIOJTHEHUE 3a CUET JIOJDKHHKA, Ha3HAuUCHHE
JIOTIOJIHUTENIBHOTO CPOKa WM MOpy4YeHHe
BBITIIOJIHCHUSI TPEThEMY JIMILY, O€3BO3ME3/I-
HOE YCTpaHEeHHE HE0CTATKOB MIIM YMEHb-
LIICHUE CYMMBI, IIOJUISKAIIEH BbITLIaTE, Ofl-
HOCTOPOHHHIA OTKa3 OT 1oroBopa [9, c. 16].

[IpoBeneHHbIN aHANMW3 TOKTPHHAIb-
HBIX TOIXOMOB K HCCIIeMyeMoi mpobite-
MaTHKe TO3BOJISIET BHIJCINTH CIIETYIOINe
(OpMBI  3aIUTHI TPAKIAHCKUX TIpaB B
c(epe MPaBOOTHOMICHHUH 110 Pa3MEIICHHIO
peKsIaMbl — IOPUCIUKIMOHHBIE U CaMo3a-
mwmTa. B cBOrO odepenp ropHCANKIIMOHHBIE

(hOpMBI 3aIUTHI JEIATCS Ha CyaeOHbIe, a
TaKKe Ha aJJMUHUCTPATHBHbBIC M HOTAapH-
AJIbHBIEC.

Xapaxrepuctuka cye0Hoi Gpopmbl 3a-
IIUTHI [IPaB YYaCTHUKOB PABOOTHOIICHUH
IpH pa3MELICHUH peKJIaMbl TpedyeT OT-
JIETbHOTO HCCIIEAOBAHMS, ITOITOMY CTOUT
Oornee TOIPOOHO OCTAHOBHUTHCS HA IPYTHX
(hopmax 3aIuTsl IpaB.

OO1Ke MOoNOKeHUs aAMHHHCTPATUB-
HOM (OpPMBI 3aIIUTHI I'PaKIAHCKUX TIpaB
YCTaHOBJIIEHBI T'PAXIAHCKUM 3aKOHOJIA-
tenbeTBoM. CortacHo 4. 3 cr. 17 I'pax-
JTAaHCKOTO Kojekca YkpauHsl (nanee — ['K
Vkpaunsi) [10], opran rocyaapcTBeHHOI
BJIACTH  OCYILECTBISCT 3alUTy TIpakK-
JTAHCKUX TpaB ¥ MHTEPECOB B Ipe/enax,
Ha OCHOBAHUSIX U B IOPSIKE, KOTOPHIE
ycraHoBnensl KoHcTutyrmeit YkpanHsl 1
3akOHOM. TakuMm 00pa3om, B OTIIMYHE OT
TaKoW yHHBEpCaJIbHOH (DOPMBI 3aIIUTHI
IpakIaHCKUX ITPaB, KaKk CyaAeOHas 3alluTa,
aJIMUHUCTpaTUBHAsT (opMa 3aIlUTHl BO3-
MOJKHA MCKJIFOUUTEIIBHO B CIIy4Yasix, ycTa-
HoBJeHHbIX KoHctuTynuell YipauHbl U
3aKOHOM.

ba3oBbIM 3aKOHOM, perIaMEeHTUPYIO-
MM TIPUHLMIIBI QIMHHUCTPATHUBHOM (op-
MBI 3alUThl TPaXKIaHCKUX NpaB B chepe
pa3MeIIeHus] PEKIaMbl, SIBISETCS 3aKOH
Vipaunsr «O pexmame» [11], HOpMamu
KOTOPOTO, B YacTHOCTH, IPETyCMOTPEHa
clefyromas  Mepa  aJMHUHHUCTPaTHBHO-
r0 BO3JCUCTBUS: NPHUHUMATH pEIICHUE
0 TIPHOCTAHOBIICHWH PACIPOCTPAHEHUS
COOTBETCTBYIOLIEH PeKIIaMBbl.

IMopsiikoM pa3MelleHus peKiIambl B I.
Kuese [12] ycTaHOBIEHbI OCHOBaHUS, MO-
PSIIOK U MIPOLIEAYpa IEMOHTaXKa PEKJIaMBl,
YTO TAK)XE OTHOCUTCS K aMHUHHCTPATHUB-
HBIM MepaM BO3/ICHCTBUS B cdepe pa3me-
IIEHNS PEKJIaMBIL.

AHanu3 BO3MOXHBIX Mep aIMUHHCTpa-
THUBHOTO BO3/ICHCTBHS MO3BOJISICT CHIENATh
BBIBOJI, UTO CyOBEKTaMH MHHUIMHPOBAHUS
TaKOW 3alIUTHI, B OCHOBHOM, SIBIISIFOTCSI
TPETHH JINIIA, & HE CTOPOHBI COOTBETCTBY-
tomiero porosopa. OcyiecTsieHne Mep
aJIMMHHUCTPAaTUBHOM (opmbl 3amuTel B
cdepe pa3melieHns peKiaMbl B OOJIBIIMH-
CTBE CIIy4aeB IPUBOJHUT K OJIOKHPOBAHHIO
JMHAMHMKU COOTBETCTBYIOIIUX JIOTOBOP-
HBIX MPABOOTHOIICHUH, K TMOJHOM WU
YACTUYHON HEBO3MOXKHOCTH PEaN3alUK
mpas 1o goroBopy. [lostomy mpumenenue
aIMMHHCTPATHBHOM (DOPMBI 3aIIUTHI IPaB
CTOpPOHAMH JIOTOBOPA O Pa3MEILICHUH pe-
KJIaMBbl, KaK MPaBHJI0, HE OCYIECTBISIETCS,
XOTSI ¥ HE UCKITIOYaeTCs.
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Kak ormeuaer JI. Mamuyp [9, c. 16],
BO3MOXHO OOpaIleHHe K HOTapHaJIbHON
(dopme 3ammThl B Ciydasx OecCIOPHOro
B3BICKAHUS 33J0JDKEHHOCTU II0 OTYHCIIC-
HHSIM aBTOPCKOTO BO3HAIPAXKICHHUS, 110 HO-
TapHAIBHO YIOCTOBEPEHHBIM JIO0rOBOPaM
w11 Gukcauu (akra CO3IaHus pe-
KJIaMHOTO ripousBezieHust. OHaKo yKa3aH-
HBII BBIBO JI. Mamuyp kacaercst oOmmx
BOIIPOCOB PEKJIAMHBIX IPABOOTHOLICHU,
a OTHOLICHHSIM IT0 Pa3MEIIECHHIO PEKIIaMBI
B OCHOBHOM HE IIpHUCYIIA HOTapualbHas
(hopma 3amuThl pas. Tax, B COOTBETCTBUU
¢ IlepeuHem JOKYMEHTOB, IO KOTOPBIM
B3BICKAaHHE 3aI0JDKEHHOCTH ITPOU3BOJIHT-
csi B 0ECCIIOPHOM ITOPSKE HA OCHOBAHUM
HCIIOJTHUTEIIBHBIX HAJIHCEH HOTapHycoB
[13], mpeagycMoTpeHa BO3MOXKHOCTh HOTa-
pHaNIbHOM (HOPMBI 3aIIUTHI B CIIy4asiX HO-
TapHaJILHOTO YAOCTOBEPEHHs JI0TOBOPOB,
MPEIyCMaTPUBAIOIINX YIUIATY JICHEKHBIX
CyMM, Iepesiady WM BO3BpaT UMYIIECTBa,
a TaKoKe IpaBo OOpaIeHHs B3bICKaHUS Ha
3aJI0)KEHHOE UMYILIECTBO.

IMockonbKy 3aKOH He 00s3bIBAET CTO-
POHBI HOTapHAJILHO YAOCTOBEPATH JIO-
roBOpa O pa3MEILEeHHU peKIambl, To Oec-
CIIOPHOE B3bICKAHHME 3aI0JDKEHHOCTH 10
JIOTOBOPY O pPa3MEIEHHH pEeKJIaMbl I10
UCIIOJTHUTEJIBHOM ~ HAJIKCH  HOTapHyca,
KaKk TIpaBwiIo, HE MpuUMeHsiercs. Mckimo-
YeHHEM W3 yKa3aHHOTO OOIIEero NpaBuia
SBIISIETCA HOTapHalIbHOE YJOCTOBEPEHUE
JIOrOBOpa O Pa3MELEHUN PEKJIaMbl IO JkKe-
JIAHUIO CTOPOH, KOTOPOE Ha MPAKTUKE 1104~
TH HE IPUMEHSETCS.

BeccriopHoe  B3bICKaHHE  3aJ0JDKCH-
HOCTH MO OTYHCJICHUSIM aBTOPCKOTO BO3-
HarpaxzaeHus Oojiee XapakTepHO B OT-
HOILCHHUSAX [0 CO3JAHUIO pEKIaMbl, a
TaKKe BO B3aMMOOTHOIICHHUSIX CTOPOHBI
COOTBETCTBYIOLIErO J0TOBOpPAa C TPEThU-
MH JUIaMi. J[Jist 0roBopa 0 pa3MerieHun
peKiaMbl Takoe OecCHOpHOE B3BICKAaHUE
HexapaktepHo. Horapuanbhas  ¢dopma
¢uxcau Qakra co3qaHUS PEKIAMHOIO
HIPOM3BEICHHST HMEET MECTO B JIOIOBOpax
0 CO3/IaHUM PEKJIAMbl ¥ OTHOCHUTCS K JI0-
rOBOpaM O BBIIOJIHEHUH paboT. JloroBopy
0 pa3sMElICHUH pEeKIaMbl Kak 0co0OMYy
BUIy 00s3aTeNbCTB 10 OKA3aHUIO YCIyT
[14, c. 75] worapuambHas ¢dopma QuK-
cauun  (akra CO3MAHHA ~ PEKIAMHOIO
npou3BeNieHus He Tpucyiia. Takum ooOpa-
30M, HOTapuajbHas (opMa 3alUThI [PaB
CTOPOH JIOTOBOPA O Pa3MEICHUN PEKIIaMBbl
MPUMEHSIETCS B OTPAaHUYCHHBIX CITydasiX.

Crenyromast hopMa 3alUThI TPayKIaH-
CKHX IPaB YYaCTHHKOB JIOTOBOpa O pa3mMe-

IICHUM PEKJIaMbl OTHOCUTCS K CaMO3allli-
T€, OCYLIECTBIISAETCS HEMOCPEICTBEHHBIMU
NEWCTBUSIMU CaMHX CTOpPOH Oe3 oOpaiie-
HMS K FOPUCIIMKIIMOHHOMY oprany. Corac-
Ho cT. 19 I'K Vkpaunsi [10], camo3armuToit
SBJIACTCS MPUMEHEHHE JHIOM CPEICTB
MPOTHBOACHCTBYS, KOTOPBIC HE 3arpere-
HBI 3aKOHOM W HE TPOTHBOPEYAT MOpaITb-
HBIM OCHOBaM obmiectBa. CriocoObI camo-
3aIIUTHI JIOJDKHBI COOTBETCTBOBATH COZIEP-
YKaHHIO TIpaBa, KOTOPOE HapyIIEHO, XapakK-
Tepy IeHCTBHIA, KOTOPHIMHU OHO HapyIIEHO,
a TaKoKe MOCIE/ICTBHAM, BBI3BAHHBIM 3THM
HapyuleHneM. [y ompezeneHust croco-
00B CaMO3alIUTHl MPaB, KOTOPbIE MOTYT
NPUMEHSATBCS B [PABOOTHOLICHHSAX 10
Pa3MEILCHUIO PEKJIaMbl, CTOUT BOCIIOJb-
30Barbcsi  Hapaborkamu  JI.  TopOack
[8, c. 220] u JI. Mamuyp [9, c. 16].

Takoif croco6 camo3anmTs! IpaB, Kak
COBEpIICHHE YIIOJTHOMOUYCHHBIM JIAIIOM
JIO3BOJICHHBIX 3aKOHOM JeHcTBHil (akTh-
YECKOro XapakTepa, UMeeT JJOBOJBHO al-
CTPAKTHBIE POJOBBIC XAPAKTEPUCTUKH U
MOJKET [IPUMEHSTBCS B IIPAaBOOTHOILICHHSX
0 Pa3MEIICHHUIO PEKIIaMbl B 3aBUCUMOCTH
OT KOHKPETHOM CUTYyaIlH.

BeinonHenne  HapymieHHOro — o0si3a-
TEJIbCTBA 32 CYET JIOJDKHHUKA HEXapaKTePHO
JUISL TIPAaBOOTHOIICHUH IO Ppa3MEIICHUIO
peKIIaMbl, TMOCKOJIBKY JUISI BBIITOJHEHUS
00513aTeIbCTB 110 HACTOSIIEMY JJOTOBO-
PY PacIpOCTPaHUTENb PEKIAMBI JIOJDKEH
HUMETh COOTBETCTBYIOIHE MaTepHaIbHbIC
BO3MO)KHOCTH, B YaCTHOCTH MeECTO JUIS
pa3MeIleHUs PEeKJIaMbl, pa3pelieHHe Ha
pa3MelleHNe HapY)KHOW pEeKJIaMbl U TOMY
nogooHoe. [ToaToMy BBINOIHEHHE Kpeau-
TOPOM — pEKJIaMOJiaTeIeM HapyLIEHHOTO
00513aTeIIbCTBA 32 CYET JIOJDKHUKA (pacipo-
CTpaHUTEINS PEKIIaMbl), KaK U MOpYyUYCHHUE
BBITIOJIHEHUSI TPEThEMY JIMI[y B OTHOIIIE-
HUSX Pa3MEIICHUs PEKIaMbl, HEBO3MOXKHO
WM KpaliHe 3aTpyIHEHO.

[Tpn HapymeHn: 0053aTeNbCTB, KaK CO
CTOPOHBI PACIPOCTPAHUTEIS PEKIIAMBI, TAK
U CO CTOPOHBI PEKIIaMOJATEIs, YIOJITHOMO-
YEHHasl CTOPOHA MMEET BCE OCHOBAHMS U
BO3MOXHOCTH HA3HAYUTh JIOTOJIHUTEIIb-
HBI CPOK HCIIOJHEHHs O0O0s3aTeNIbCTBA,
NPHOCTAHOBHUTH BBIIOJIHEHUE BCTPEYHOTO
00513aTeIbCTBA, OTKA3aThCsl COBEPLINTH
OlIpe/IeNIeHHbIE ACHCTBUS, B TOM YHCIIE 10
NPUHATHIO UCIOIHEHHS 00513aTebCTRA.

Bo3MOXHOCTH OTHOCTOPOHHETO OTKa-
3a OT JOrOBOPa O Pa3MELICHUH PEKIaMbl
HEMOCPEICTBEHHO U3 3aKOHA HE CIIEyeT.
OHOCTOPOHHUI OTKAa3 OT JI0TOBOpA O pas-
MEIIEHUH PEeKJIaMbl BO3MOXKEH TOJNBKO B
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ciydae, eciM Takas (opma camMO3aIlUThI
MIPeyCMOTPEHA B 3aKIIFOYEHHOM CTOPOHA-
MH JIOTOBOPE.

BeiBonbl. [lo utoram mpoBeneHHOTO
aHay3a (OpM 3aIIUTBl NIPaB CTOPOH JI0-
rOBOpPa O Pa3MEILEHUM PEKJIaMbl MOMKHO
copMyIHpOBaTh CIECTYIONIHNE TCOPETUKO-
TIPABOBBIC BBIBOJIBIL:

— (hopMamH 3aIIUTHI IPaB CTOPOH JI0-
rOBOpPa O Pa3MELICHUH PEKIIaMBbI SIBIISIOTCS
FOPHCIUKIIMOHHBIE (POPMBI, K KOTOPBIM OT-
HocsITCsl cyneOHasl, aAMUHUCTPATUBHAS U
HOTapHasbHas, a TAK)KE CaMO3alllUTa [PaB;

— OCHOBHOM (hOpMOM 3aIlIUTHI TIpaB
CTOPOH J0TOBOPA O Pa3MEILIEHUH PEKIIaMBbI
sIBIIsieTCs Cy/ieOHast 3alInTa,;

— TPUMEHEHUE aJAMHHUCTPATUBHOM
(OpMBI 3aIKUTHI TIPAB CTOPOHAMH JIOTOBO-
pa 0 pa3MelIeHN! PeKJIaMbl, KaK MIPaBHJIo,
HE OCYILIECTBIIACTCS, XOTS U HE MCKIIIoYa-
ercs. AIMUHUCTpaTUBHAS ()OpMa 3aILUTHI
BO3MOXKHA MCKIIFOUHTEIIBHO B CIlydasXx,
ycTaHoBIeHHbIX KoHcTuTynmelr YkpanHsl
1 3aKOHOM;

— HOTapHaybHas (popMa 3alUThl 1PaB
CTOPOH J0TOBOPA O Pa3MELIEHUH PEKIIaMBbl
TIPUMEHSIETCS B OTPAaHUYEHHBIX CITyYasiX;

— (Qopmamu caMO3alIUTHl B MPaBO-
OTHOIICHUSIX 10 Pa3MEIICHUIO PEeKIaMBbl
MOTyT OBITH CJELYIOIHEe: Ha3Ha4YeHue
JONOJHUTENBHOTO ~ CPOKA  MCIOJIHEHUs
00513aTeNbCTBA; IPUOCTAHOBIIEHUE HCIION-
HEHHs BCTPEYHOTro 00s3aTeNbCTBA; OTKA3
COBEpIIUTh OIIPECICHHbIC JICHCTBHSA, B
TOM YHCJIE OTKa3 OT IPUHATHS 00s13aTeb-
CTBa; OJIHOCTOPOHHUI OTKa3 OT JJOrOBOPA B
cllydae, €Clli Takoi OTKa3 MpeayCMOTpPEH
3aKJIF0YEHHBIM CTOPOHAMU JJOTOBOPOM.
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TEOPETHUKO-ITPABOBBIE OCHOBBI
HUCCJEJOBAHUSA ®PUCKAJIBHON
OYHKIIMU TOCYJAPCTBA:
JOKTPUHAJIBHBIE ACITEKTbI

Esrenus JIYJIUBA,
KaH/INAAT IOPUINIECKUX HayK, JOIEHT Ka(eaps! yroJOBHOTO MpaBa U MPaBOCYIUS
UBY3 «Mex1yHapOAHbIi SKOHOMUKO-TYMAHUTAPHBIA YHUBEPCUTET
nmeHH axkazemrka Cemena JleMbsiHIyKa»

AHHOTALIUA

B crarbe c HCNONB30BaHMEM IMAJIICKTUYECKOTO IIOAXOIA OCYIIECTBICH AaHAIM3
JIOKTPUHAJIBHBIX aCHEKTOB HccienoBanuil (uckanbHOil ¢yHkimu rocymaperea. C uc-
T0JIb30BAaHUEM HCTOPUYECKOTO METO/1a H ITOJI0KEHHI TEOPHH IOCYIapCTBA PACCMOTPEHA
COBOKYITHOCTb B3IVISIJIOB YUCHBIX OTHOCUTEIBHO TOHATHS, COIEP KaHNUs, BUIOB U 0011Ie-
CTBEHHOTO 3HaueHUs QyHKIMI ToCyapcTBa, B TOM 4uciie GpyHKIMI rocynapcersa B 00-
nacti puHaHcoB. OCHOBBIBASACH HA COBPEMEHHBIX MOJIOKEHHUAX TEOPUH TOCYIAPCTBEH-
HOTO YNpPAaBJIEHUS, TOCYIapCTBa U IIpaBa ONPEEIICHO COCTOSHUE Pa3padOTaHHOCTH B
OTEYECTBEHHOM HAy4YHOH JUTEparype npodiemMbl GUCKaIbHON (YHKIHH TOCYyIapcTBa B
VYkpaune.

KiroueBbie ciioBa: rocynapcTBo, GyHKINH, GYHKIUU TocyaapcTBa B obnactu ¢u-
HAHCOB, (UcKaIbHAs QYHKIIHS.

THEORETICAL LEGAL PRINCIPLES OF RESEARCH ON THE
FISCAL FUNCTION OD THE STATE: THE DOCTRINAL ASPECTS

Yevheniia DULIBA,
Candidate of Law Sciences, Associate Professor of Department of Criminal Law
and Justice, Private higher educational establishment “International university of
economics and humanities named after academician Stepan Demianchuk”

SUMMARY

The article uses the dialectical approach to analyze the doctrinal aspects of research
on the fiscal function of the state. Using the historical method and provisions of the
theory of the state, a set of views of scientists on the concept, content, types and social
significance of state functions, including state functions in the field of finance. Based on
modern provisions of the theory of public administration, the state and law established
the state of development in the domestic scientific literature of the problem of the fiscal
function of the state in Ukraine.

Key words: state, functions, state functions in the field of finance, fiscal function.

REZUMAT

Articolul foloseste abordarea dialectica pentru a analiza aspectele doctrinare ale
cercetdrii privind functia fiscala a statului. Folosind metoda istorica si dispozitiile teoriei
statului, se are in vedere un set de opinii ale oamenilor de stiinta cu privire la conceptul,
continutul, tipurile si semnificatia sociala a functiilor statului, inclusiv functiile statului
in domeniul finantelor. Pe baza dispozitiilor moderne ale teoriei administratiei publice,
statul si legea au definit stadiul de dezvoltare in literatura stiintifica interna a problemei
functiei fiscale a statului in Ucraina.

Cuvinte cheie: stat, functii, functii de stat in domeniul finantelor, functie fiscala.

IMocranoBka npodaembl. OqHUM U3
OCHOBHBIX ITyTel MO3HAHUS OOLIECTBEH-
HOW TPUPOABI TOCYNApCTBA  SIBISAETCS
MO3HAHUE €r0 COBPEMEHHBIX (YHKIHIA,
Bellb YPOBEHb COBEPILEHCTBA TOCYIap-
CTBa OIPENEIISIeTCs, MPEXAE BCEro, TEM,

HACKOJIbKO A(P(PEKTUBHO OHO BBIMOIHSIET
cBoU (PYHKIIMH, HACKOJIBKO PE3yJIbTaTHB-
Ha ero nmojutuka [1, c. 9].

OduckanbHas (QYHKIUS TrOCyIapcTBa
SIBIIIETCS OQHOUW M3 HEOOXOIWMBIX, Be-
Iymmx ¥ obecnednBalomuX (QyHKINH



LEGEA SI VIATA

COBPEMEHHOI0 roCylapcTBa, OT KayecTBa
KOTOPO#l 3aBUCHUT KaueCTBO CYIECTBOBA-
HHA camoro rocygapcersa. [Ipu Hamiexa-
KX YCJIOBHSAX OpraHM3alMu IyOJIMYHO-
BJIACTHAsS ACSATEIBHOCTD MO BBIIOIHEHHIO
(uckanpHOi (QYHKIHM MOXKET CII0co0-
CTBOBaTb  COLUAIBHO-3KOHOMUYECKOMY
paszButuio B obmiectBe. B mepwon pea-
nm3anuu pedopM B cOBpeMEHHOH YKpa-
uHe (uckanbHas (QyHKIHA NpuoOpeTaeTt
orpezielIsirolIee 3HaueHNE B 00eCIIeueHNnH
pEe3yJIbTaTUBHOCTH MX IpoBeneHus. Ha-
npuMep, Takue peopMbl U HPOrPaMMBl,
KaK HajoroBas pedopma; pedopma ro-
CYIapCTBEHHOTO TaMOXXEHHOTO Jeia H
MHTErpalusi B TaMOXEHHOE COOOIECTBO
Eponeiickoro Coro3a; pedopma rocy-
JAapCTBEHHOTO (PUHAHCOBOTO KOHTPOJS U
OIOKETHBIX OTHOLICHMH, APYrHe CMExk-
HbIE HAIIPABJICHUS] COBPEMEHHBIX pedopm
B YKpalHe COCTaBIISIOT coaepxaHue (hu-
CKaJIbHOW (DYHKIIMHM rocynapcTBa, U OHU
BKJIIOUCHBI B IPyIITy pe)opM IO BEKTOpY
Pa3BUTHSA B COOTBETCTBHHU C IOJIOXKEHHU-
amu CTparerud yCTOWYMBOIO DPa3BUTHS
«Ykpanna-2020», omoOpeHHOH Yka3om
[Ipesunenta Ykpaunst ot 12.01.2015 r.
Ne 5/2015 [2].

AKTyaJbHOCTh TeMbl. MTak, ¢ Tou-
KU 3pEHUs MPAKTUYECKOH IOTpeOHOCTH
U HEOOXOIMMOCTH [JIsi OOILIEeCTBAa aKTy-
aJIbHOCTh MCCJIE0BAaHUS MyOIUYHOM Jie-
ATEIBHOCTH 110 peann3anuu (puckanbHO
(yHKLIMM TOCYapcTBa SIBISAETCS HEOCIOo-
pumoii. OpHAaKo NpU HATUYUU  TAKOM
HEoOXOJMMOCTH B HAcTosIee BpeMs B
YKpanHe OTCYTCTBYET HaJyIeKalliee Crie-
[[MaJIbHOE Hay4YHOEe 000CHOBAHUE JIOKTPH-
HaJIbHBIX ACIIEKTOB TEOPETHKO-IIPABOBBIX
OCHOB HccJe0BaHusl (PUCKATBHON (yHK-
[IMM TOCYJapCTBa C LENbIO JajlbHEHIIero
COBEpIICHCTBOBAHHUSA OCHOB ITyOIHYHO-
[IPABOBOM yNpPaBIICHYECKON JEATEIBHO-
CTU B YKpauHe.

Cocrosinue wucciaenopanus. Hayu-
HOE MO3HAHHE TOCYAapCTBa, BBIABICHHE
€ro KayeCTBEHHOIO COCTOSHHMS, IyTeH
pa3BUTHA 00A3aTeNBHO NPEyCMaTpUBAET
pPacCMOTPEHHE M YETKOE [TOHMMAaHUE €ro
(YHKIMI Kak CONIEep)KaTesIbHOTO KOMIIO-
HEHTa €r0 «KU3HW», TUHAMHUKH JIeSTellb-
HocTH. HayuHble nccienoBanus Gpuckaib-
HOH (DYHKIMH rocynapcTa, ee cojepika-
HHSI, OOIIECTBEHHOU POIM NPOBOAUIHCDH
Y4EHBIMH B paMKaxX HCCIeAoBaHUI (e-
HOMEHA CaMOT0 TOCYNapcTBa C HCHOIb-
30BaHMEM Pa3HOOOpa3HOro Habopa Hayu-
HBIX cpeicTB U MeronoB. O00cHOBaHUE
OOIIECTBEHHOTO 3HAYEHHs COACPKAHHSA

¢uckanpHOi (yHKIUM (pOopMHPOBAIOCH
YUEHBIMH Pa3HBIX BPEMEH, C Pa3HbIX TO-
YeK 3pEHUs] M C YYETOM CHCTEMHOIO U
(DYHKLIHMOHAJIBHOTO TOAXOAOB K H3yue-
HHUIO TOCYylapcTBa Kak OOIECTBEHHOTO
(heHOMEHA BO B3aUMOCBS3SX C CYLIECTBY-
IOIIAM OOIINM yUeHHEM O (PyHKIINH TOCy-
JapcTBa.

Vuenne o QyHKINHN rocyapcTsa, cop-
MHPOBAHHOE OOIIECTBEHHON HAYKOH, NMeeT
OCHOBOIIOJIArAOIINIA XapaKTep B HCCIIEI0Ba-
HUM JOKTPUHAIBHBIX aClEKTOB (PUCKAIBHON
¢dynkimn rocynapersa. Cpeay OCHOBHBIX
yUpeauTesIel Takoro yueH!s B UCTOPHH Teo-
1M rocyapcTBa MOXKHO Ha3BaTh JIpeBHErpe-
yeckux yueHbix [ lmatona, Apucrorens u ap.,
BE/Ib C Y4aCTHEM STHX BBIIAIOLINXCS y4e-
HBIX ObUIH COPMHUPOBAHBI OCHOBHBIE IPUH-
LMITBI OPraHU3aLuK FOCYIAPCTBA, OCHOBHbIC
HaIpaBJICHUs U IeIN TOCYRapCTBEHHOM Jie-
SITENIBHOCTH, aKTyallbHbIC U B COBPEMEHHBIX
YCIIOBHSIX.

OrteuectBenHblii  yuenslit M. Cano
CUMTAET BBIJAIOILETOCs aHNIUHCKOTo (hu-
nocoda T. TobOca coyupemurenem yue-
HUA 0 (DYHKIMH TOCYyAapcTBa, KOTOPBIH,
HanpuMep, BbIIEIT paBHOMEPHOE 0010-
JKEHHE HAJIOraM1 Ipak/iaH Kak QyHKIMIO-
o0si3aHHOCTh TOCymapersa [3, c¢. 12-13].
Taxke B HaydyHOW JMTEparype cpeau
yupenurenei y4eHus O (QYHKIHH TO-
cynapcta Bolenstor k. Jlokka u
7K. bonena. Hanpumep, coriacHO yueHHIO
Jlx. Jlokka BIacTH B OCYILECTBICHHUHU
CBOMX (DYHKIHHA JOJKHBI MOMYHHSTHCS
YETKUM [PUHLIUNAM M OTrpaHUYEHHSM,
Cpell KOTOPBIX €CTh 3alpeT Ha IIOBbI-
IIEHWEe HajoroB 0e3 comiacusi Hapoja,
obmiectna [4, ¢. 422]. Takoe MHEHHE MO/~
JIePKUBAI ¥ BBIAAIOLIMUACS (DPAHIy3CKUi
¢dunocod XK. BozeH, o yueHuo KoTopo-
ro (YHKLUUHM CYBEpEHHOH BJIACTH — 3TO
KOMIUICKC HUCKIIFOYMTEIBHBIX MPEPOraTHB
B PCLICHHH BAKHEHIIMX BOMPOCOB JKH3-
HH CTpaHbl. B3bICKaHHE HAJIOTOB YYCHBIN
CUMTaAJl OIHOM W3 MPUOPUTETHBIX (YHK-
[[MH, YTO PEANU3yeTcsi B COOTBETCTBHU
C TPUHATBIMH OOILIECTBOM 3aKOHAMHU
[5,c. 161].

B nesnom aHanu3 ucTopuuecKoro pas-
BUTHS B 001acTH (HUII0COPCKO-TIPABOBOIA
MBICIIM, HCTOPUHM (PUHAHCOBOIO IpaBa
JaeT HaM BO3MOXKHOCTb CJEJaTh BBIBOI
OTHOCHUTEJBHO IOHUMAHUS  YYCHBIMU
(duckanpHOW (QYHKIMU rocynapcrsa B
KOHTEKCTE OCHOBOIOJIATAIOIIUX KaueCTB
TaKHX B3aUMOCBS3aHHBIX IOHITHH, Kak
«rOCYIapCTBOY»,  «ITyOIMYHAs
«pyHKIUM  TOCYyHapCTBay,

BJIACTHY,
«rocynap-
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CTBEHHBII CyBEPEHUTET» U TOMY MO00-
HoOE.

DBOMIOIMSA COBPEMEHHOTO MPaBOIIO-
HUMaHUS HUCCIIEAYEMbIX HAaMH SIBICHUH
HEMOCPEACTBEHHO CBsi3aHA C JIMAJICKTHU-
KoM (pyHKI[MOHAIILHOTO TOAX0/a BOOOLIE
B IOPMIMYECKOH HayKe J0COBETCKOIO H
COBETCKOTO IEepHOJa M HENOCPEACTBEH-
HO B Hayke ()MHAHCOBOIro mpasa. Tak, 1o
pe3ynbraraM MCClIeJOBaHUH OTEYECTBCH-
Horo yudeHoro B. Xoxyssika ycraHoBie-
HO, YTO TIE€PBBIM B UCTOPHH (PUHAHCOBOMH
MBICIIH YYEHBIM, KOTOPbIH BBICTPOHI 00-
LIyt cucteMy (PMHAHCOBOW HayKH ITyTeM
CHCTEMaTH3alMH CYLIECTBYIOINX (PUHAH-
COBBIX Teopuli, siBisieTcst Morann ['enpux
Totu6 ¢on FOctu [6, c. 88]. Onnaxo
OIPOMHOE JIOKTPUHAJIbHOE 3Ha4YeHHe JUIs
HayKH (pUHAHCOBOTO IpaBa, 10 MHEHUIO
B. Xoxymska, nmeno Beigenenue 1. FOctn
(buCcKaIbHON M perynupyroei QyHKIn
Hayoros. IIpu 3ToM oTAEBHBIN HaydHBII
HMHTEpEeC B KOHTEKCTE IpeJMeTa Hallero
HCCIIEN0BAaHUS MMEET IIPENOCTaBICHUE
B. XoxyssiKoM B MCTOPHYECKOM acIeKTe
olpesieNieHust «(PUCKAJIbHBIN MPUHIINIY,
COINIACHO KOTOPOMY «HApOJHOE XO3sii-
CTBO TPAaKTOBAJIOCH MCKIIOYUTEIBHO KaK
HCTOYHUK M CPEJCTBO HAIOJHEHUS TO-
CyHapCTBEHHOH Ka3HBI, a LIeJIbl0 (hHHAH-
COBOH JIEATEILHOCTH TOCYAapcTBa OBLIO
YBEIMYEHNE HAJIOTOBBIX MHOCTYIUICHHUH,
HECMOTpsL Ha
CKH€ IIOCJIEACTBUS HAJIOIOBOTO THETA...»
[6, c. 205]. ABTOop B Tpolecce Hccieno-
BaHUS MCIOJb3YET TAaKUE TEPMHUHBI, KaK
«(huckanpHas Harpyska», «(pHUCKaJIbHOE
3HaYEHHE», «(DUCKAIbHbIE 3a/1a4M», «Op-
raHuzanus (UCKaJbHOW JeATeIbHOCTH
rocynapcTBay, «(uckanabHas IOIUTHKA
u 1ap. Bmecte ¢ atum B paborax B. Xo-
XyJsika HE IIPEe/CTaBJIeHbl COOTBETCTBY-
IOIIME ONpEJeICHHs IMOHATUH C TOYKH
3peHHs NPAaBONOHMMAHUS, HE HCCIe0-
BaHa B MOJIHON Mepe CYIIHOCTb U COCTaB
coziep>kaHus PUCKAIBLHOM (QyHKIMU rocy-
JlapcTBa.

IlosToMy onHa M3 OCHOBHBIX ILie-
Jeil craTbM — OCBETUTbh HMEIOILYIOCS
COBOKYITHOCTb B3IUISIOB Ha 0OIIee MOHU-
MaHHe MOHATHS «(QYHKIMU rocyiapcTBay,
BBIJICTIUTH IIPOOJIEMY COCTOSIHHMS paspa-
060TaHHOCTH (QUCKATBEHON (YHKIMU TOCY-
JlapCcTBa B COBPEMEHHOU OTECYECTBEHHOM
IOPUINYECKOM HayKe.

H3n0/xeHNe 0CHOBHOTO MaTepHaJia.
B ucropudeckom acnekre (yHKUUH TO-
CyAapcTBa HEPa3phIBHO CBA3aHbI C HEOO-
XOAMMOCTBIO BBINOJHEHUS 3a7ad Tocy-

COIMaJIbHO-3KOHOMHUYEC-
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JAPCTBEHHOM BIACTH HA OIIPE/EIICHHOM
MIPOMEXYTKE Pa3BUTHs. XapakTep rocy-
JAPCTBEHHOM JIESITEIbHOCTH  OIIpe/ieNisi-
eTcsl He TOJILKO TE€M, KOMY TPHHAUICKHUT
MOJUTHYECKAs BIACTb, HO U TEM, Kak
MIOCTPOSHO MPABUTENHCTBO, KakK oOpra-
HU30BaH TOCYAAapCTBEHHBIM cTpoi. [Ipu
9TOM OHUM M3 OCHOBHBIX (DaKTOPOB ISt
pa3BUTHS SBISIOTCS ITyOJIHYHO-TIPABO-
BBI€ 33J1a4, KOTOPBIE PU3HAIOTCS 001IIe-
CTBOM 00s13aTeIBHBIMU JUTS TOCYJapCTBa.
Hampumep, Bo Bpemena IFOcruHuaHa
OCHOBHBIMH 33/1a4aMH IOCYAapCTBa M €ro
BJIACTH OBUTH «OJIar0COCTOSHUE) MO//IaH-
HBIX, 00ECHe4YeHHe MX BCEBO3MOXHBIMH
Onaramu, CIy’>)KCHHE JIIOASM, 3allUTa OT
omacHocTel u T. 1. [7, c. 103—104]. Ilo
CBOEMY COJCPKAHUIO AEATEIHHOCTH II0
peanu3anyuy NPUHIUIIOB OJIar0COCTOSHUS
n 6e3omacHocTH TpeboBana OT MmyOImd-
HOW BIIACTHM aKKyMYJIMPOBAaHUS Tocynap-
CTBEHHBIX PECYPCOB U CO3/IaHUE yCIOBUI
JUIT Pa3BUTHS OCHOB (HCKAIBLHOU Jes-
TEJILHOCTH €€ JOJDKHOCTHBIX JIHLL.

B XX B. npou3ouuiy cyuiecTBeHHbIE
TpaHcopManuu Kak B cUcTeMe (yHK-
LMK TOCyapcTBa, Tak U B MX CYLIHOCTH
u cozepkaHuu. Takue M3MEHEHHs ObLIM
XapaKTepHBbI I QYHKLHH, KOTOPBIE OCY-
LIECTBIISIO FOCYAPCTBO KAK B «TPaHIIU-
OHHBIX» Cdepax OOLICCTBCHHOH KU3HH
(TOMUTHYECKOH, PKOHOMHUYECKOH, COITHU-
QJIBHON U KYJIBTYPHOI), TaK U B «HOBBIX)»
oTpacisix, 00yCIIOBICHHBIX IT00ATEHBIMHI
npodiemMaMy COBPEeMEHHOCTH (IeMorpa-
(uuecKkoil, SKOIOTUYECKOH, CHIPHEBOIA,
KOCMUYECKOH, MH(OPMAIIOHHOW H JIp.)
[1,c. 3]

o muenunro O. JlommxuHa, (yHK-
LMM TOCYIApCTBA — 3TO KapAMHAJbHBIC,
MOCTOSIHHbIC HANpaBJIeHHs W BUJBI Jesi-
TEJILHOCTH TOCYAapCTBa, 00yCIOBIEHHBIE
00BEKTUBHBIMK TOTpeOHOCTSIMH  001IIe-
CTBEHHOTO Pa3BUTHS, €€ BHYTPECHHUMH U
BHEITHUMH 33/1a4aMH, B KOTOPBIX IPOSIB-
JISTIOTCS. U KOHKPETU3UPYIOTCSI CYIIHOCTH
W colIpalbHOE Ha3HAYeHHE TOCyNapCTBa
[1, c. 24-25]. CoracHo mocTynaram Te-
OpHH rocyapcTBa, GyHKIMHU rocyrapcTsa
SIBJIAIOTCS OCHOBHBIMH HAIIPaBJICHUSMHU
ero JesTeNbHOCTH, OOYCIIOBICHHBIE €ro
LeIsIMH M 3aJa4aMi, KOHKPETH3UPYIOT
ero cymHocts [8, c. 137]. T'ocymapcTBo
KaK OOIIECTBEHHAs! MHCTHTYLHS CIIOCO0-
HO COJICHCTBOBAaTh Pa3BUTHIO OOIIECTBA
WM TIPETISITCTBOBATH eMy. MccrenoBarens
M. Mary30B BUIUT Ha3Hau€HUE TIOCY-
JapcTBa B COACHCTBHHU OCYIIECTBICHHUIO
IpaB YeJIOBEKa, a IIPaBo B JAHHOM CITydae

JIOJKHO BCAYECKH CIIOCOOCTBOBATH CaMO-
Pa3BUTHIO YeJIOBEKAa B PHIHOYHBIX OTHO-
meHusx [9, c. 61].

B Teopuu rocynapcTBeHHOTrO yIpaB-
nenuss B. ManuHoBckuM  QyHKIUK
YIpaBICHUS KIACCUPUIIMPOBAHBI HA TPU
OCHOBHbIC I'PYIIIbI: OCHOBHbIC, O0LIME U
BeromoratenpsHbie [10, ¢. 209]. ABTOopom
BBIJICIISICTCSl CAMOCTOSITENbHAST «OOIKET-
Hast QYHKIHs» B TPYIIC BCIIOMOTaTelib-
HBIX (YHKIMH rOCYIapCTBEHHOTO YIIpaB-
JICHUsI, YTO TI0 CMBICIy COOTBETCTBYET
MOHATHIO «OOKETHBIN mporece» [10,
c. 332]. Bmecte ¢ 9THM (PyHKIHHU TOCY-
napcTBa B 00nacté (PMHAHCOB, HAJIOTOO-
OJIOKEHHS U aJIMMHUCTPUPOBAHUS TAMO-
JKEHHBIX cOOpOB ((puckanbHast QyHKIIHS)
ABTOPOM HE PaCKpPbIBAJIUCE.

Ha  ypoBHe  (yHAaMEHTaIBLHOTO
uccienoBanus O. JIOMUXHUHBIM PaCKpPBITA
JIHAJICKTHKA B3aMMOJCIHCTBHS rocyaap-
CTBa, 00IIECTBA, IKOHOMUKH M MpaBa Kak
O0OBEKTUBHOW OCHOBBI  (hOPMHPOBAHHS
9KOHOMHMYECKOH (YHKIIMU rocynapcTsa.
ITo BbIBOmaM aBTOpa, 3KOHOMHYECKAs
(GYHKLHUS TOCYAapcTBa UMEET CIIOXKHBIN,
CHCTEMHBIH XapaKTep M OXBaTbIBaeT Ta-
KHE HAalpaBJICHUS JEATECIbHOCTH, Kak
3aIUTa 3KOHOMUYECKHX IpaB M CBOOOJ
YeJoBeKa M TIpaKJaHWHA, CO3JAaHHE TO-
CYJapCTBEHHOTO CEKTOpa B OCHOBHBIX
OTpacisiX SKOHOMUKH, SMUCCHUS CPEICTB,
o01asi KOOpAWHAIMS 3KOHOMUYECKOW |
(MHAHCOBOH MOJMTHKH, BKJIIOYAs IUIa-
HHPOBAHUE, TOCYIApPCTBCHHBIM
rOCy/apCTBEHHOE KpPEeIUTOBaHUE, HAJo-
roobnokenue [1, c¢. 11]. B. /laBbIacHKO
TIO/IIEPKAHBI MTPEJUIOKEHHUS OTHOCUTEIIb-
HO CYIIECTBOBAHMS CaMOCTOSTEJILHOM
HAJIOroBOH (hyHKIMH TOCYapcTBa, KpoMe
9TOr0, aBTOPOM BBIJICJICHBI TaKHE CaMO-
CTOATEIbHBIC (DYHKIIMH TOCY/IapCTBa, KaK
BAJIIOTHOE PEryJIMpOBaHKE, OMODKETHAs
GyHKUUS, QYHKIHS TAMOXKECHHOTO pPery-
muposanus [11, c¢. 77-78]. OteuecTBeH-
Has uccienoBarenbauna O. CeMunk cuu-
TaeT, 4TO B HACTOSIIIIEE BPEMsI HET HE0OXO-
JIMMOCTH BBIIEJATH OTJEIBHO HAJIOTOBYIO
(GyHKLHIO, KOTOpasi, 110 MHCHUIO aBTOpa,
CKopee JOJDKHA BBIJEIAThCA Kak IOJ-
Buj (DMHAHCOBOW (YHKIIMU TOCYNApCTBa
[12, c. 68]. O. Bapuu ompenensier BHY-
TPEHHIOK CTPYKTYPY CHCTEMbI SKOHOMH-
4yeckuX (YHKLHUI rocyaapcTBa, KOTOPYIO
COCTABJISAIT IMOA(GYHKIMU HAJIOroooi0-
JKeHUsI, (PMHAHCOB, BAJIIOTHOTO PETYIIH-
POBaHUsI, TAMOXCHHOTO PEryJIHPOBaHMS,
peryaupoBaHHs OTHOILICHUH COOCTBCH-
HOCTH U IIpeipHHUMaresscTBa [13, c. 8].

3aKas,

B nayunoil nureparype B obmactu
npobieM (DUHAHCOBOTO MpaBa HCCIENO0-
BarenbHULEll O. CemMuuk 000CHOBaHO
noHsiTHe «(PyHKUMH TroCynapcTsa B 00-
nacTi (HMHAHCOBY, T0]] KOTOPBIMH aBTOD
MIOHUMAET «OCHOBHBIE KOMIUIEKCHBIE Ha-

NpaBJICHHUS JICATCIBHOCTH TOCYNapCTBa,
OCYIIECTBIISIEMBIC B OIpeeNIeHHbIX (op-
Max ¥ TPH MIOMOIIH KOHKPETHBIX METO/IOB
B JKM3HCHHO BaXHbIX cepax QuHaHCO-
BBIX OTHOIICHHUH, KOTOPBIE BBIPAXKAIOT €0
CYIIHOCTb M COIMAJIbHOE Ha3Ha4YEeHHE»
[12, c. 78]. Taxxe aBTOpoM 3TH (yHK-
MM KJIACCU(DUIIMPOBAHBI HA TPU TPYIIIIbL:
1) puHaHCOBBIE pEerysATHBHBIC (QYHKIUHU;
2) ¢unaHcoBbIe 0OeceunTeNbHbIC (QYHK-
1u; 3) GUHAHCOBBIC KOHTPOJIbHBIE (QYHK-
mun [12, c. 69]; packpsIBaeTcst coaepika-
HHE M COCTaB KaKIOW M3 MpeiaraeMbiX
rpynm GpyHKIni.

B niestom ananms cOBpeMEeHHOM oTeue-
CTBEHHOU HAy4YHOU JIUTEPATYPBI B paMKaX
OCHOBHBIX cymiecTByromux ((yHmameH-
TAJIBHBIX U NPUKIAJAHBIX) IOPUANYECKUX
HCCIIEIOBAaHUIT OTHOCHUTEIIBHO CTAHOBIIC-
HHA U pa3BUTHA QYHKLHUH rocynapcTsa, B
T. 4. 5KOHOMUYECKHX, MIPUBEJT K BBIBOIY,
YTO YYEHBIMH HE YJACJISUIOCH JIOCTATOY-
HOTO BHHMMAaHUS PACKPBITHIO TPaBOBOH
CYIIHOCTH HOHSATHS M coaepkaHus (u-
CKalbHOW (YHKUMM rocynapcra. Bme-
cTe ¢ JTUM (HCKAIbHOE COJCpIKAHHE
JIeITEIBHOCTH TOCYylapcTBa 4Yalie ObLIo
MPEIMETOM HCCIICIOBAHUI YYCHBIX-IKO-
HOMHCTOB, KOTOPBIC HCCIICIOBAIH SKOHO-
MHYECKYIO ITOJIMTHKY, CUCTEMY Tocynap-
CTBEHHOT'O PEryJIMPOBAHUS SKOHOMHUKH.

Tak, Ha cerosHs B IKOHOMHYECKHX
HayKax, B YaCTHOCTH (PMHAHCOBOIl (Kak
3apyOeKHOMN, TaK U OTEYECTBEHHON), 10-
MHHHUPYIOT JIBa MOJXO0/a K OIPE/Ie/ICHUIO,
HaIlpUMep, CYIIHOCTH TaKOIO IOHSTHS,
Kak «(pHCKaIbHOE 00CCIICUCHUE COLAlTb-
HOH (YHKIHH rOCYIapCTBay. YCTaHOBIIE-
HO, YTO CTOPOHHHKH TEPBOTO OTHOCST K
(DUCKANBHBIM BJIEMEHTaM TOCYIapCTBEH-
HOTO PEryJIHpOBaHHs COLHATBHO-IKOHO-
MHYECKHX OTHOUICHHH COBOKYNHOCTb
HaJIOrOBO-PACXO/IHBIX MEPONPHATHH To-
CYIapcTBa, CBA3aHHBIX C BBINOJHEHHEM
uMm obmectBeHHbix (ynkuuit (B. Bero-
uepkoser, M. lombposcku, P. Komuu),
JIpyrue  CBS3BIBAOT  (HUCKAIbHOE C
OCHOBHOI1 (hyHKLIMEH HaJOroB — aKKyMy-
JIUPOBaTh (DUHAHCOBBIC PECYpCHI TOCY-
napcrsa (C. ['punkeBuy, 1. Tapanos). [1o
MHeHuto B. Tponunol, oToxaecTBieHue
(hUCKaIBPHOTO C OIOPKETHO-HAJIOTOBBIMHU
pecypcamMy TOCYAapCTBEHHOTO —peTyiH-



POBaHUsL WM C CUCTEMOW HaJI0roo0oxe-
HHS HEOOOCHOBAHHO CY)KaeT COJepiKaHue
9TOTO MOHATHUS, MOCKOJBKY JlaKe ITUMO-
norust cioBa «puck» (ot nat. fiscus — ro-
CyIapcTBEHHasi KaszHa) OOyCIIOBIIMBACT
0o0beIMHeHNE B COCTaBe (DUCKATBHBIX pe-
CYPCOB TOCY/IapCTBa BCEX UCTOYHUKOB X
(hOpMHPOBaHUS, CPEIU KOTOPBIX, KPOME
HaJIOTOB, BAYKHOE MECTO 3aHMUMAIOT HaJO-
rOBBIC MOCTYIUICHHSI B OIOJDKET, a TakkKe
y4YeT TaKOro KOMIIOHEHTa (HCKaIbHOTO
MOTEHIMAMa TOCYIAapCTBa, KaK JIOXObI
U PacxXolbl TI'OCYIapCTBEHHBIX IIEJIEBBIX
(oH/I0B. ABTOPOM YCTAHOBJICHO, YTO B
MOJABIISIONIEM OOJBIIMHCTBE HAay4HBIX
pabdoT HO SKOHOMHKE TaK Has3bIBacMast
«(UCKaNBHOCTB» HCCIENYeTCsI B  KOH-
TEKCTe pCIICHUS 3a]a4 HCKIHOYUTEINb-
HO TOCYNAapCTBCHHOM OSKOHOMUYECKOHN
nonuTHKN rocyrnapersa (B. Bemorepxko-
Ber, O. XXoprawenkwuii, J[. Hukurenko,
C. Macnuuenko) [14, c¢. 17-18]. Takxe B
9KOHOMMYECKOi! suTeparype QuckanpHas
(yHKUIUS HccienyeTcs B KOHTEKCTE Ipo-
6J7eM rOCyAapCTBEHHOIO PEryIMpOBaHHs
9KOHOMHKH KaK cucremMa ()opM U METO/I0B
peajn3aluy  COBOKYITHOCTH IPUCYLIUX
roCyIapCTBeHHbIM (uHaHCAM (DyHKIHUiT
(B. Tponwuna) [14, c. 18], cucrems ¢u-
HAHCOBBIX MEp TOCYIapcTBa s Peryiiu-
POBaHUsI JJOXOJOB M PAaCXOJIOB MECTHBIX
oromxeros (H. Kympuutkas) [15, c. 3].

BeiBoasl. [lozHanue npuponsl rocy-
JapCTBa uYepe3 IMO3HAHUE €r0 COBPEMEH-
HBIX (YHKIMH BCET[a OCTACTCS aKTyallb-
HOH IpoOJIeMOi, MOCKOJbKY COCTOSHHE
OIIPE/ICNICHHOCTH U OOCCIIEeYEeHHOCTH Ta-
KuX QyHKIMH OyneT oTpaxeHHeM oIpe-
JIETICHHOTO COCTOSTHMS NpoOJieM Kak ca-
MOT0 COBPEMEHHOI'0 IOCYAapCTBa, TaK M
o011ecTBa B LIEJIOM.

JIOKTpHHAIbHBIE ACTICKThI HCCIIEI0Ba-
HHU (UCKAIBHOW (YyHKIMH TOCYIapcTBa
CBSI3aHBl C HayYHBIMH HCCJICAOBAHHUSIMHU
B IIEPBYIO OYEPEab CYIIHOCTH M COLHAITb-
HOTO Ha3HA4YCHUS rOCyapCTBa.

ITpoaHa M3UpOBaHHBIC JOKTPHHAIb-
HbIE TEOPETHYECKHE acleKThl (uHAHCO-
BOI HayKH B CBETE IPOOIEM IPUMEHEHHS
OTZENbHBIX  (PUCKATBHBIX HHCTPYMEH-
TOB TOCY/IapcTBa B paMKax Ppa3iIHYHBIX
KOHLICNTYaJIbHBIX TIOJXOJOB YYEHBIX H
Ha pa3HBIX MCTOPMYECKUX OJTalax ero
pa3BUTHS CBHICTEILCTBYIOT O TOM, YTO
(ucKanbHOE COACPKAHHE JICSTEIBHO-
CTH TOCYAapCTBa Hale OBUIO MPEAMETOM
HCCIIC/IOBAHNIl yUCHBIX-OKOHOMUCTOB B
dhopmate mpobieM >KOHOMHYECKOH, (u-
CKaJIbHOW TOJMTHKU TOCYIapCTBa HJIH

OTJICNIbHBIX MX HAIpaBJICHUH W Tocynap-
CTBEHHOT'O PEryJIMpPOBAHUS SKOHOMHUKH.

B pesynbrare  (QyHIaMEHTAIBHBIX
IOPUANYECKUX HCCIIEOBAHUIl YCTaHOB-
JICHO JIMIIb BaYKHOE JTOKTPHHAIBHOE 3HA-
YeHWe Ul HayKM (DUHAHCOBOTO IIpaBa
uccienoBaHusl (DUCKAIBHOW M peryiu-
pyromeit QyHKIMH HAJIOTOB, COOPOB M
IPYTHX 00s3aTeNbHBIX IuTaTexed. Bwme-
CT€ C OTHM B COBPEMEHHBIX YCIIOBHSX
Ha YpOBHE IPOAHAIM3HPOBAHHEIX (YH-
JAMEHTAJIbHBIX MCCIICJIOBAHUN  y4YEHbI-
MU-IOPHCTaMH HEJOCTATOYHO YJemseTcs
BHMMaHHE HUMEHHO (UCKaIbHON (YHKIIMN
rOCyAapcTBa, JEATEIbHOCTh KOTOPOTO
NpaKTHYeCKH pedopMuUpyeTcsi B HACTOSI-
1ree BpeMsi 6e3 JODKHOTo HaydyHOro 000-
cHoBaHus. [losToMy nanpHelmme uccie-
JOBaHWSA HEOOXOIMMO HANpaBHUTh Ha
YCTAHOBJIEHHE CYNIHOCTH, COLMAIBHOI
ponu, cofep KaHusL, TIPUHIUIIOB U IPYTHX
B3aUMOCBSI3aHHBIX BOIIPOCOB  (hUCKAIb-
HOU (YHKIIMY COBPEMEHHOTO YKPaHHCKO-
IO rocyapcTBa.
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MPUHIIAI NOJUTUYECKONU HEUTPAJIBHOCTH MPOKYPOPOB
MMPU OCYIIECTBJIEHUU UMHU ®YHKIIU TPOKYPATYPBI

JAvurpuii IbSAYKOB,
acTIpaHT

Haruonanbroro yHuBepcutera «Onecckas I0puandeckas akaaeMush»

AHHOTAIUA

B crarbe mpeanaraercst BHEAPUTH B 3aKOHOJATENHLCTBO YKPAUHBI IPUHIIHUIT TOJIUTUYECKOH HEWTPATbHOCTH IPOKYPOPOB MPU OCY-

LIECTBICHUN MU (QYHKIUI POKYpaTyphl, aHATM3UPYETCS COAEPHKAHME 3TOr0 NPHHIMNA. AKIECHTHPYETCs BHUMAHUE HAa TOM, YTO
9TOT NPHHIUI SIBJISIETCS IPUHIUIIOM AESTEIBHOCTH MPOKYPATypHl, @ He TIPUHIUIIOM ee opranm3anui. O60CHOBAHO, UTO B COOTBET-
CTBHMH C 3TUM HPHHIUIIOM HPOKYPOPHI IPU OCYLIECTBICHUH (QYHKIMH TPOKYpaTyphl JTOJDKHBI OBITh TOJIMTHYECKH HEHTPaIbHBIMU,
HE BIPaBe BMEIIMBATHCS B IOJUTHYECKYIO JKU3HB TOCYIApCTBA, UCIIOIb30BATh CBOM ITOJHOMOYUS ISl JOCTHXKCHUS MOJIMTHYECKUX
pesyasraros. [1o pe3ynsraTaM HccieRoBaHUS BHOCSTCS MPEIOKEHIS IO COBEPIICHCTBOBAHUIO 3aKOHOAATEIHCTRA.

KitoueBble ci10Ba: npoKyparypa, NpoKypop, HPUHIMII, PUHIUIT OPraHU3aliy, TPUHLHUI AEATEIbHOCTH, MOJIUTHYECKas Hel-
TPAJIBbHOCTb.

PRINCIPLE OF POLITICAL NEUTRALITY OF PROSECUTORS
IN THE IMPLEMENTATION OF THE PROSECUTOR’S FUNCTIONS

Dmitriy DAYCHKOY,
Graduate Student of National University “Odessa Law Academy”

SUMMARY

The article proposes to introduce in the legislation of Ukraine the principle of political neutrality of prosecutors when they perform
the functions of the prosecutor’s office and analyze the content of this principle. Attention is focused on the fact that this principle is
the principle of the activity of the prosecutor’s office, and not the principle of its organization. It is justified that in accordance with
this principle prosecutors should be politically neutral when exercising the functions of the prosecutor’s office, they do not have the
right to interfere in the political life of the state, to use their powers to achieve political results. According to the results of the study,
proposals are made to improve the legislation.

Key words: prosecutor’s office, prosecutor, principle, principle of organization, principle of activity, political neutrality.

REZUMAT
Articolul propune introducerea in legislatia Ucrainei a principiului neutralitatii politice a procurorilor atunci cand acestia indeplinesc
functiile procuraturii si analizeaza continutul acestui principiu. Atentia se concentreaza asupra faptului ca acest principiu este principiul
activitatii procuraturii, si nu principiul organizarii sale. Se justifica faptul ca, in conformitate cu acest principiu, procurorii trebuie sa
fie neutri din punct de vedere politic in exercitarea functiilor procuraturii, nu au dreptul s intervina in viata politica a statului, sa-si

foloseasca puterile pentru a obtine rezultate politice. Potrivit rezultatelor studiului, se fac propuneri de imbunatatire a legislatiei.
Cuvinte cheie: procuratura, procuror, principiu, principiu de organizare, principiu de activitate, neutralitate politica.

ITocranoBka nmpodnemsl. B 3akoHOna-
TEJIBCTBE U NPABOBOM HayKe BbIIEIACTCS
HPHMHIMI HOJTUTHYECKOH HEWTPalbHOCTH
IPOKYPATYphl KaK MPHHIHUI AEATEIbHOCTH
IPOKYPAaTyphl, OIHAKO €r0 CONEpIKaHUE
OIpENeNIeTCs Yepe3 BOIPOCHl OpPraHu3a-
LMY IPOKYPaTyphl. B cBA3H ¢ 3THM BO3HH-
KaroT BOIPOCHI IIPaBUILHOTO IOHUMaHUs
MPUHIINIA, COIEPKAHUEM KOTOPOro OblIa
Obl MONUTHYECKas HEUTPATIBHOCTh HPOKY-
paTypbl ¥ IPOKYPOPOB M COOTBETCTBEHHO
IIPaBUIILHOTO HA3BaHMS HTOTO IIPUHIIMIIA.

AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
HHUsl TIOJTBEPKIAETCS CTENEHbI0 Hepac-
KPBITOCTH TE€MBl, B HACTOSIIEE BPeEMs
IPAKTHYECKU HET paboT, B KOTOPhIX OBbI C
TOUKH 3PEHMS AEHCTBYIOLIETO 3aKOHOJA-

TEJNBCTBA HCCIEIOBAICS TPUHIMUI, CO-
JIepKaHueM KOTOpOro Oblia ObI TOJINTH-
4yecKkas HEeWTPaJbHOCTh TPOKYpaTypbl U
MIPOKYPOPOB.

Cocrosinue ucciaenoBanus. Otaenb-
HbIe OCOOCHHOCTH IPHHIMIIA MPOKypa-
Typbl, COAEPKAHUEM KOTOPOTO ObLia Obl
MONUTHYECKAs HEUTPATBHOCTh TPOKY-
patypsl U Ipokypopos, usydanu [. Jo-
oposonwckuit, JI. EBponaa, M. Koctora,
A. Mensenbko, M. Mebrako, H. ITporus
U JIpyTUe, TPYIbl KOTOPBIX U TIOCITYKHITH
Hay4HOH 0a30# U1 JanbHEeHIero uccie-
JIOBaHUSI PACCMaTPUBAEMBIX BOIIPOCOB.

Ilenpto W 3amaueil cTarbu SIBISET-
Csl ONpe/eNieHNe W aHalIW3 NpPUHIKNA
MOJIUTUYECKOW HEUTPanbHOCTH MPOKY-

POPOB TIPU OCYIIECTBICHUH MUMH (DYHK-
IMHA  [IPOKyparypsl, (HOpMYIHpOBaHHE
MPEATIOKEHUH 110 yCOBEPIIEHCTBOBAHHIO
3aKOHOZATEIbCTRA.

H3noxenne 0CHOBHOIO MaTepuasa.
Yacts 1 ct. 3 3akona Ykpaunsl «O NpoKy-
patype» OZHUM U3 HMPUHIUIOB JESITENb-
HOCTH TIPOKYpaTypbl MpeaycMaTphBaeT
IIPUHLHUI [NOJUTHYECKON HEHTPanbHOCTU
MIPOKYPaTypHI.

CnoBO «HEHTpANBHBIN» («HEHTpab-
HOCTB» SIBIIIETCSI CYIIECTBUTEIBHBIM K
«HEWTpaJbHbIH») 0003HaUaeT TOro, KOTO-
pBIl HE NPUHAUIEKHUT, HE KacaeTcsi HU
OJTHO U3 CTOPOH, CTPaH U T. J., HE IPUCO-
€/IMHSIEeTCs] K OJHOM 13 CTOpoH (B Oophroe,
JIUCKYCCHH, CIIOPE U T. J1.), & COXpaHsIeT
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HelTpanurer [1, c. 326-327]. B cBs3u ¢
3THUM 00111ee TOHUMaHKUE PUHIIMIA [TOJIH-
TUYECKOH HEUTPaJbHOCTH IMPOKYpPaTypbl
KaK IMPUHIIUIIA JESTEIbHOCTH 0003Ha4YaeT
TO, YTO NPOKypaTypa B CBOCH NesTeNb-
HOCTH HE JI0JKHA IPECIIe0BATh OJIUTHU-
YECKHE ICJIM, BMEIIUBATLCS B MOJHUTHUKY,
He JIOJDKHA TOAep KUBATh OIHY W3 TIOJIU-
THYECKHUX CTOPOH OOIIEeCTBa, HE JOJKHA
MIPUCOEANHATECS K OJHOM W3 CTOPOH B
MOJIUTHYECKOI Ooprbe, ANCKYCCHH, CIIO-
pe, a JOIKHA COXPAHATh HEUTPAIUTET.

[To muenwuto JI. EBponnuoil, nonuru-
yeckasi HEHTPalbHOCTB MPOKYPaTYpPhl KAk
CreLMaNbHbIA MPUHLIUI 0003HAYaeT TO,
YTO HPOKYpOp HE MOXKET MPUHAJUIEKATH
K TIONIUTUYECKOW MapTHM, y4acTBOBATbH
B TOJUTUYECKHUX aKIUAX, MUTHHTAX, 3a-
OactoBkax. Hapymenne storo npuHnnna
BJIEUET 32 COO0I HEBO3MOKHOCTD MPEOHI-
BaHMS JIMIA HA TPOKYPOPCKOI TOKHOCTH
U BEpOSITHOE €ro yBosbHEHHE [2, c. 82].
Mesxmy Tem, cauTaeM, 4To Takoe MOHUMa-
HHUE TPUHIUIA TTOJUTUYECKON HEHTpallb-
HOCTH TIPOKYpaTypbl B HayKe SIBIISETCS
JI0OCTAaTOYHO YIpOoIeHHbIM. Takoi moaxoxn
CBUJIETEIBCTBYET O BOCHPUSTUU PUHIIU-
Ma TMOJUTUYECKON HEHTPaNbHOCTH Kak
MPUHIMIA OPTaHU3AMU TPOKYPaTyphI,
4yro sBisieTcs omuOouHbIM. OpraHu-
3anusl MPOKYpaTypsl Kak IMOJIMTHYECKH
HEHTPaIbHOTO MHCTHTyTa He Hy)XKHa 0e3
obecrieyeHHsl TOIMTHYECKON HEHWTpalb-
HOCTH HPOKYPOPOB IIPH OCYILIECTBICHUU
umMu QyHKIMN npokyparypsl. [Ipu sTom
OCHOBOM 3/1€Ch ABJIACTCS COOCTBEHHO 3T
(DyHKLIMOHAJbHAS COCTABIISAIONIAs OJIHU-
TUYECKONH HEHUTPaNbHOCTH MPOKYpPOPOB,
a OpraHu3allliOHHAs MOIUTHYecKas Hei-
TPaJIbHOCTh MPOKYPATyphl KAK MHCTUTYTa
sIBIIsIeTCST Oosiee MPOU3BOTHON U JIOJDKHA
BOCTIPHHUMATBCA KaK TapaHTHs Cylle-
CTBOBaHMSI (DYHKIIMOHAJIBHOW HEUTpalib-
HocTH. CriemoBarenbHO, Ooee Tpuemire-
MBIM, Ha Hall B3IJISIA, SIBISIETCS BBEACHHUE
B 3aKOHOJATEIbCTBO M PACCMOTPEHHE B
HayKe TIPHHIMIIA C COOTBETCTBYIOIIUM
Ha3BaHMWEM IIPHHIUI  MOJIUTHYECKOH
HEUTPAILHOCTH IPOKYPOPOB MpPU OCY-
IIECTBICHUN MMH (QYHKUMH HPOKypaTy-
PBD» KaK MPUHIUIA JIESTEIbHOCTH MIPOKY-
parypsl. [Ipu 3TOM comepikaHHeM 3TOrO
MIPUHIINIA SBISETCS MOJUTHYECKas Hel-
TPaIBbHOCTh NPOKYPOPOB B UX JESITENb-
HOCTH, a BOTIPOCHI OPTaHHU3ALUH HPOKY-
paTypsl KaKk MOJUTHIECKN HEHTPAITLHOTO
WHCTUTYTa (aKTUYECKH SBISIFOTCS JHIIb
rapaHTHell CyIIeCTBOBAHMS ITOJHTHYE-
CKOW HEHTpanbHOCTH IIPOKYpOpa.

B cBs3u ¢ oMM ciienyer ykasarh Ha
HEJOCTaTKH 3aKOHOJATeIbCTBA. 3aKOH
«O mpokyparype», 10 HalleMy MHEHHIO,
onpenensieT NPUHIMIT  [OJUTHYECKOU
HEUTPAILHOCTH  IIPOKYpaTyphl
KaK TPUHIUN AEATEIbHOCTH, ORHAKO IO
CBOEMY COAep)KaHHIO OoJbIIe paccMa-
TPHUBACT €r0 KaK MPUHINI OpTraHU3alnu
MPOKYpaTypel. DTO BBIBOAWUTCS C TOTO,
YTO CyOBEKTOM ITOJMUTHIECKON HEHTpaIb-
HOCTH 3aKOH CUHMTaeT MpPOKypaTypy, a He
HPOKYPOPOB, XOTS BPsI JIM 3aKOHOJA-
Tellb, IpPEeIyCMaTpUBasi MPUHLMUII I1OJIU-
THYECKOH HEHTPaIbHOCTH MPOKYPATYypBhI,
UMeIN B BUJly YTO-TO JIPYroe, a He HICI0
MOJUTUYECKOH HEHTPANTbHOCTH TPOKY-
popoB. B cBsi3u ¢ 3THM, Ha Haml B3IVISLT,
m. 6 4. 1 ct. 3 3akoHa «O mpokyparype»
HEOOX0AMMO OBLIO OBI M3JI0KHUTH B TAKOH
penaknuu: «6) MOTUTHYECKONH HEUTpallb-
HOCTH TIPOKYpPOPOB HPHU OCYIIECTBICHUH
uMHU QYHKIMEH TPOKYpaTyphI».

Bonee ocHoBarensHOE TOHMMaHHE CO-
JIeprKaHuUsI IPUHIIMIA TIOUTHYECKOI Hell-
TPaJILHOCTU HPOKYPOPOB HPH OCYIIECT-
BJIICHUU UMH (PYHKIMH POKypaTypsl Kak
NPUHIHIIA e TEILHOCTH IIPOKYPATyphl, B
omnume ot 3akoHa «O MPOKypaType», Co-
nepxut Konmeke npodeccrnoHanbHON ITH-
KU 1 TIOBEJCHUS PAOOTHUKOB MIPOKYPATY-
pot [3]. Tak, 4. 3 ct. 7 Komekca mpemyc-
MaTpHUBAET, YTO PaOOTHHK IPOKYPATYPHI
00s13aH BBITIOJTHATH CBOH CITyKE€OHBIE ITOJI-
HOMOYHST TOJIMTHYECKH OECIIPUCTPACTHO
W HEWTpasbHO, HE HCIONB30BATh HX B
UHTEpecax IOJUTHYECKUX NapTHH WM
OTJICNIbHBIX TIOJMTUKOB, OOIIECTBEHHBIX
ob0benuuennit (4. 1 ct. 19 Konexkca).

AHanu3upys OPUHIUI MOJTUTHYECKON
HEUTPaAILHOCTH IIPOKYPOPOB IIPH OCY-
IICCTBICHUU MMH (QYHKUMH HPOKYypaTy-
PbI, HEOOXOJUMO OTMETHUTb, YTO HECMOTPSE
Ha TO, YTO BO3MNIABIIAIONINE IIPOKYPATYPY
VKpauHBl TPOKYPOPHI SBISIIOTCS TPE-
CTaBUTEISIMH TTOJIMTHYECKUX CHII (TaKk,
HarpuMep, B Ipecce HeGe30CHOBATEIBHO
neicTBytomero I'eHepalbHOro MPOKYy-
popa FO. Jlyuenka cuuWTarorT Ipencra-
BUTEJICM TIOJMTHYECKOH maptuu «biok
Ilerpa Ilopomenko «CoaMIapHOCTHY,
a ero mepsoro 3amectutens /. Crtopo-
JKyKa — ITIPEACTaBUTENIEM IOJIUTHYECKOH
naptun  «Hapoaueiit  GppoHT»), 00BEK-
TUBHO JIOCTaTOYHO CJOXKHO TIPHBECTH
IpsSMBIE TOKA3aTeIbCTBA MOIUTHYECKOH
3aWHTEPECOBAHHOCTH TIPOKYpPOPOB, yda-
CTHS MX B ITOJMTHUYECKOH JKM3HH CTPAHBI
Yyepe3 BHIITOJTHEHHE UMH CBOHMX TTOJIHOMO-
guif. OHaKo, KaK MOKa3bIBaeT MPaKTHKA,
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Clly4au BEPOSATHOIO yyacTHs IIPOKYPOPOB
B TE€X WJIM HMHBIX NMOJUTHYECKUX aAKIHAX
JIAI0T BO3MOYKHOCTBH OOIIECTBY TOBOPUTH
0 INIPUBEP)KEHHOCTU MPOKYpOpa TOH Min
MHOW MOTUTHYECKON CHIIE.

Tak, Hampumep, pellIeHUEM 4YileHa
KBaIM(UKAINOHHO-ANCIUITIMHAPHON KO-
Muccuu TpokypopoB A. KoBamsayka oT
05.12.2017 . GBUTIO OTKPHITO TUCHIUTILIN-
HapHOE POU3BOJICTBO B OTHOLIICHNH Tep-
BOTO 3aMeCTHTeNs [ eHepaabHOTO MPOKY-
popa . Cropoxyka. Kak ycmarpusaercs
W3 TUCHUIUTMHAPHOH kano0sr, 1. Cropo-
JKYK Bpojie Obl Tpy0O HapyIIWI MpaBH-
Ja NPOKYPOPCKOW ATHKH, KOTJa MpPUHSII
y4yacTHe B Che3Jle HOJUTHYECKON MapTuH
«Haponublii ¢ppont. CoracHo Kolekcy
po)eCCHOHANBHON STUKU U MOBEICHUS,
MIPOKYPOP HE MOXKET MPUHUMATh yJacThe
B TIONIUTHYECKHX AaKIHUAX U IyOIHIHO
JIEMOHCTPHUPOBATh CBOU ITOJUTHYECKUE
yoexxnenust [4].

Bomee omacHeiMu mns obmiectBa B
cilyyae uX Hanuuus (1 Gosee JIaTeHTHbI-
MH, Ha Halll B3NJIAA) ABJISAIOTCS 3JI0YIIO-
TpeOJeHUs! NPOKypOpaMu CBOUMHM T1OJI-
HOMOYHMSAMHM, HAlpaBJICHHBIMH Ha IOJIU-
THYCCKHUE MIPECIICI0BAHU 3a, HAIPUMED,
OIMO3UIMOHHYIO JeSTeNbHOCT. Takue
oOBHHEHHS B YKpaWHE 3Bydald Ha MpO-
TSOKEHUH BCETO CYIIECTBOBAHUS IPOKY-
paTypbl HE3aBUCUMON YKpauHbl. Y YUTHI-
Bast 0COOGHHOCTH YKPAWHCKON ITOJIUTHKHI
" (akTHUIecKoe OTCYTCTBHE B YKpanHe
MTOJIUTHKOB, B )KM3HH KOTOPBHIX HE OBLIO
OBl «TEeMHBIX MSATEH» M HE ObUIO OBl
OCHOBaHMH /ISl UX OYEBH/HOIO IMPABO-
CYJHOTO IPECIIeI0BAHMS, MOIUTHYECKUN
Xapakrep NmpuoOpeTaeT Aaxe TaK Hasbl-
BaeMo€e «BbIOOPOYHOE MPABOCYIME», KOT-
Jla OJJHUX MOJMUTHKOB (OIIO3UIIMOHHBIX
WU HEYHOOHBIX JUIS BIACTH) TPECIeay-
10T, a JIPyTHX, KOTOPBIE SBISIOTCS Y100~
HBIMH, 3a T€ XK€ JCHCTBUS HE TPOTAIOT.
[IpenoTBpaTuTh BO3HWKHOBEHHE TaKHX
CIIy4aeB W IMOCJIEAYIOMNX OOBUHEHHU B
aZipec MPOKypaTyphl, HaIyMaHHbBIX WIH
peasibHbIX, MOXHO TOJBKO PEAJbHO BO-
IUIOTUB B JKU3Hb INPHHLMII I[OJUTHYE-
CKOM HEHWTpaJbHOCTH TNPOKYPOPOB IpU
OCYLIECTBIEHHMH MMH (DYHKIUMH NPOKY-
parypsl.

[Ipu3HaBas NPUHIMIT MOTUTHYECKON
HEHTPaTbHOCTH TPOKYpPOPOB IPHU OCY-
LIECTBICHUN UMU (DYHKLHUH IPOKYpaTyphbI
KaK TPHUHIHI JeITEIFHOCTH, HENb3s He
MIpEeyMEHbIIaTh 3HAYEHHE €ro TapaHTHH,
MMEIOINX OpraHM3alliOHHYI0 COCTaB-
JSIFOIYI0, B YaCTHOCTH, MOJUTHYECKH



MARTIE 2018

HEWTpPAJIbHOW TpOLeAypbl Ha3HAYCHHs
IIPOKYPOPOB Ha JIOJKHOCTH.

AHanu3upysi OCOOCHHOCTH TMpaK-
TUKH B YKpauHe IpU Ha3HAYCHHUU Ha
MPOKYPOPCKUE U CYICHCKHE JOJIKHO-
ctu, B. Mansapenko B 2008 r. ormeuan,
9TO B YKpaWHe 10 CHX IOp COXpaHseT-
cs TIPEeICTaBICHUE O MPOKypaType Kak
pabe, KOTOpBHIH TODKEH 00eCIeYnTh
3aIIUTy HUHTEPECOB  OINpEIeIICHHBIX
MOJINTUYECKUX CHJI, HAXOMANIUXCSA Y
Biactu. [Ipu 3TOM ¢ U3MEHEHUEM I0JIH-
TUYECKUX CHJI BO BIACTHBIX CTPYKTYpax
00513aTeIbHO UAYT MOTMBITKH M3MEHHUTH
MIPOKYpOpa, MOCTABUTH BO IJIaBE MPOKY-
paTypbl «CBOETrO» 4YejloBeKa. A 3TO 3Ha-
YHT, YTO MJYT MONBITKU Y€Pe3 «CBOETO
I'enepanpHOrOo MPOKypOpa MMETH «CBO-
HX» IPOKYPOPOB B 00JACTIX, TOPOAAX U
paiioHax, «CBOIO» 3aKOHHOCTH M KOHCTH-
TynuoHHOCTH [5, c¢. 8]. K coxkanenwuro,
MIPUXOJUTCS] KOHCTAaTHPOBATD, UTO TaKast
MpakTUKa JeHCTBUTENHHO CYyNIECTBOBA-
J1a He ToJibKo 10 2008 I, HO U CyLIecTBY-
eT 110 cux nop. JlelicTBUTENBHO, JI0Ka3a-
TEJIbCTBOM TAaKOTO BIMSHUS IOJHUTHKH
Ha MPOKypaTypy ObLIa NOCTOSHHAS CMe-
Ha ['eHepanbHOrO IPOKypopa YKpauHsbl,
KOTOpast 3a4acTyl0 MPOUCXOIUNIA B CBS-
3M CO CMEHOM BJIACTH B CTpaHE, HECMO-
TpS Ha TO, 9TO CPOK €ro IMOJTHOMOYHI
eIIe He 3aKaHYNBaJICS.

C pacmmpeHreM HEe3aBUCHMOCTH
MPOKYpoOpa TpPH OCYHIECTBICHUH UM
MTPOKYPOPCKON JESTENTPHOCTH M C BHe-
JPEHUEM KOHKYPCHBIX OCHOB NpH Ha-
3HAQYEHUM [POKYPOPOB HA  JOJDKHO-
CTH N0 pe3ynbrataM pedOpMHUPOBAHUS
MIPOKYpAaTypbl, OYEBHHO, JOJDKHBI OBITH
HUBEJIUPOBAHbl BO3MOXKHOCTH HOJIUTH-
KOB JI0OOMpOBaTh CBOMX KaHIWAATOB
Ha AaJMHHHCTPATUBHBIC [ODKHOCTH B
npokyparype. B pesynsrare pedopmupo-
BaHUS IPOKYPaTyPHI TAKOE MOITUTHIECKOE
BIIMSIHUE YMEHBIICHO B CBSI3U C CO3JaHU-
em KBanmgpukannoHHO-TUCIUTUITHHAPHOM
KOMUCCHH TIPOKYPaTyphl U Tepenaueii eit
OT/ICJIBHBIX TTOJTHOMOYHH 110 Ha3HAYEHHIO
IIPOKYPOPOB Ha JIOJDKHOCTU. Mexy TeMm,
MONBITKA ~ PeaTM3ali  TTOJUTHYECKOTO
HHTEpeca elle CYIIeCTBYIOT B Ha3Haue-
HHM Ha JOJDKHOCTB caMoro ['eHepaibHOro
npokypopa. [TornyTHo ciieqyeT OTMETHTb,
YTO B AaCHEKTe COACep)KaHHsS NPUHIUIA
MOJIUTUYECKON HEHTPAIBHOCTH 0C000T0
BHUMaHUS TpeOyeT nccieqoBaHne NMEH-
HO NPOIIeypbI HA3HAYCHNS U YBOJILHEHUS
I'enepanpHOrOo TpOKypopa M OCOOEHHO-
CTel ero IesITeTbHOCTH, YTO OOBSCHSIETCS

TEM IPaBOBBIM IOJIOKEHUEM, KOTOPOE OH
3aHUMaeT.

Tax, cormacuo ctr. 131-1 Koncruty-
uuu YkpauHsl U 4. 4. 1, 2 cT. 40 3akoHa
«O mpokypartype», IpoKyparypy B Ykpa-
HMHE BO3MIABIACT leHepanbHbId MPOKY-
POp, KOTOPOro Ha3HAa4aeT Ha JIOJKHOCTh
1 0CBOOOJK/IA€T OT JAOJKHOCTH C COTIACHs
Bepxosnolt Paner Ykpaunsr Ilpesnnent
Vkpaunsl. Cpok nosnHomounii ['enepaib-
HOTO TIPOKYpOpa COCTaBISIET IIECTh JIET.
OnHO U TO K€ JMILO0 HE MOXKET 3aHUMAaTh
JIOJKHOCTh  ['eHepasibHOro  mpokypopa
JIBa CpoKa MOAPSII.

HUctopusi ¢ u3MeHeHneM TpeOOBaHUI
K I0JDKHOCTH [ eHepasibHOTro IpoKypopa 1
Ha3HAYEeHUEM JICHCTBYIOIIEro Ha CErOHs
I'enepansrnoro mpokypopa 1O. Jlynenxo
13 9YWClla HApOAHBIX JEMyTaToB YKpau-
HBI, IJIaBBI KpyTHEHIeH Gpaknun B map-
JIAMEHTE, HATaJKHUBAaeT HAa MBICIb O Cy-
IIECTBOBAaHUU B IIPOLIELypE Ha3HAYCHHs
I'eHepaIbHOTO NMPOKYpPOpPA MOTUTHYECKOH
cocraBisitoniel. M 3T0 HeyaMBUTENBHO,
YUUTBIBAas TO, YTO CyObEKTaMH Ha3Ha-
YeHUs SBIAIOTCA COOCTBEHHO CYyOBEKTHI
nonuTtukH — [Ipe3unent Ykpaunsl u Bep-
xoBHasi Pana Yipaunel. O0ycI0BICHHBIM
MOJIUTHYECKUMH JTOTOBOPEHHOCTSIMU Ka-
JKETCSl U Ha3HA4YeHHE IEePBBIM 3aMeCTH-
TesieM ['eHepanbHOrO INPOKYpopa TOXKE
JICUCTBYIOIETO HA TO BPEMs HapOIHOTO
Jleryrara — MpPeJCTaBUTENsl KOATUIHOH-
HoH ¢paxunu B napiaamente /. Ctopoxy-
Ka. B cBs3M ¢ 9TUM, Ha HaIl B3IV, HYX-
HO cormacuthes ¢ MHeHneM H. Ilponus,
410 0c000€ BHUMAHME CIICIyeT YACIUTb
BOINPOCAM MOJIUTHYECKOH HEUTPAIILHOCTH
MIPOKYPOPOB BBICILIETO YPOBHS, B YaCTHO-
ctu ['eHepanbHOrO Mpokypopa [6, c. 253].

PaccmarpuBasi BBICKAa3aHHYIO BBIIIE
MOJIUTUYECKYIO COCTaBIIOLIYI0 B Ha-
3HAYCHUU JEUCTByIOIMX [eHepanbHOro
IIPOKYpOpa M €ro MepBOro 3aMEeCTUTENs
Kak Oosee 4yeM IPEAIONoKEHHUe, CUMTa-
€M, 4YTO CYyLIECTBYIOIIMH MOPANOK Ha-
3Ha4eHHus [eHepaJbHOro IMpoKypopa He
MOXET O0ECHEeYUTh €ro IOIUTHYECKYIO
HENTpambHOCTh B JesTensHocTd. Ha Ham
B3IV, C IIEJbI0 OOECHedeHHs] MOJIUTH-
YECKOM HEWTPalbHOCTU B JAEATEIbHOCTH
[IPOKYpaTyphl 11e€1eC000pa3sHO OTOMTH OT
Ha3zHaueHus: [eHepambHOrO MPOKypopa
Ipe3uieHTOM U y4acTusi B 3TOM IpoOLec-
ce BepxoBHoii Pans! YkpanuHsl.

B Hayke OblIM BBICKA3aHBI pa3IM4HbIC
MHEHHUS IO YIy4IISHHIO MPOLEeLypbl Ha-
3HaueHus ['enepasnbHOro npokypopa. Tak,
Hanpumep, M. Kocrora npeanoxun npen-

YCMOTpPETb COIIACOBAHUE BHECEHHUS TIPe/i-
CTaBJICHHUS O HA3HAYEHWH Ha JODKHOCTD
['ennpoxypopa ¢ Bricium coBeToM 10CTH-
uui [7, c. 17]. Ilo mHenuto A. Mengenpko,
HEOOXOMMMO 00eCHeYnTh MPO3PAYHOCTD
IpoLecca COIIACOBAHUSI COOTBETCTBYIO-
e  KaHIuAatypsl B AJIIMHHHCTpALUK
[Ipesunenra ¢ oOCykneHHEM aibTepHa-
TUBHBIX KaHJIUJATyp, OKOHYATEIHFHO OTIpe-
JIeTSITh KaHJUIATypy € Y9YeTOM MHEHUS
Beicmrero coBera IOCTHIINH, YCTaHOBHTH
JIByXHEJICIbHbBIII CPOK BHECEHMS IIpel-
CTaBJICHUS 110 3TOMY IIOBOJY B IapJIaMeHT
MOCJIE TIPEKPALCHHS TOJTHOMOYHH MTPe/ibl-
ZylLiero npokypopa [8, c. 122].

Ha Hau B3uisiz1, B IEJIOM MOXKHO OBLIO
OBl COIIACUTBCA C BKJIIOYEHHEM B IIPO-
Iecc Ha3HaueHus [eHepanbHOrO MPOKY-
popa Takoro HEMOJIMTHYECKOr0 OpraHa,
KOTOpbIM OBIT B CBOe Bpems Bricmmit
COBET rocTHINU (ceituac — Beicmii coBeT
npaBocyaus). OfHAKO CYUTAEM, YTO 3TO
OKOHYATEIIFHO HE PEIINT NpodieMy Cy-
IIECTBOBAHMS TOJIUTUYECKOH COCTaBIIA-
IOIIeH B poriecce Ha3HayeHus [ enepaib-
HOTO Ipokypopa. bornee nenecoodpazHpM
ObUTO OBl Ha CErofHs Mepenarh 3TH IOJI-
HoMouMst KBanuukaloHHO-TUCIHUILII-
HApHOW KOMHCCHHU TIPOKYPOPOB MIIU JIaXe
IIPEeAyCMOTPETh 3TU MOoIHOMOYHs 3a Bcee-
YKpauHCKOH KOH(EepeHIHeil MpoKypopoB
KaKk BBICIINM OpPTaHOM ITPOKYPOPCKOTO
CaMOyIpaBIICHHS. YKa3aHHOE ITOJTHOCTHIO
OBl HUBEIMPOBAJO BIHMSHUE IOJIUTHYE-
CKOW cocTaBisoLIed Ha HazHaueHue le-
HEpaJIbHOTO NIPOKYPOPA U, KAK CIIE/ICTBHUE,
Ha ero JIesITeNIbHOCTb.

OpraHu3allMOHHbIE T'APAHTUH TIPUH-
uuna TMOJMTUYECKOHM  HEeHTpanbHOCTH
[POKYPOPOB TIPH OCYIIECTBICHUH HMH
(yHKUIMI TPOKypaTyphl coaepxKarcs U B
psifie Ipyrux MONOXKEHHH 3aKOHONATeNb-
CTBAa, YCTaHABIHMBAIOIIMX TC HJIM HHbIC
OTPaHMUYCHHUS HA TIONNTHYECKYIO AEATEb-
HOCTB TTPOKYPOPOB.

Tax, neiictByromuii 3akoH «O MpoKy-
partype» IperycMaTpHUBaeT, YTo IIPOKYpop
HE MOXKET IIPHHAJUICHKATh K OJTUTHYECKON
[apTUH, y4aCTBOBATh B IIOJUTHYECKUX aK-
LUSIX, MUTHHTaX, 3a0acToBkax (4. 3 ctT. 18
3akoHa); MPOKYPOPBI HE MOTYT OBITH UJie-
HaMU NOJIUTUYECKHUX NapTHii (CT. 6 3akoHa
«O MONUTHYECKHUX MapTHIX B YKPanHe»);
npeObIBAHHE B JIOJDKHOCTH IIPOKYpOpa
HECOBMECTUMO C MPEObIBAHUEM B JIOJIK-
HOCTH B JTI0OOM OpraHe rocyJapCTBEHHOM
BJIACTH, JIPyTOM TOCYJapCTBEHHOM Opra-
HE, OpraHax MECTHOTO CaMOYIIPaBICHU
U C TIPE/ICTABUTEIILCKIM MaHIaTOM Ha ro-



CYAAPCTBEHHBIX BBIOOPHBIX TODKHOCTSX
(4. 1 cr. 18 3akona «O mpokyparype»);
Ha MPOKYpOpa PacrmpoCTPaHSIOTCs Orpa-
HUYCHUSI OTHOCHTEILHO COBMECTHTENb-

CTBa M COBMEILCHUS C IPYTMMH BHAAMH
JIeSITebHOCTH, OMpE/eNeHHbIe 3aKOHOM
«O mpuHOMNax MpeJoTBPAICHHS U MPo-
THUBOAEHCTBHS Koppymuuu» (4. 2 ct. 18
3akoHa «O mpoKypaType»). YKazaHHbBIE
OpraHM3alMOHHBIC TapaHTHUH HPUHINNA
MOJTUTHYECKON HEUTPaTbHOCTH MIPOKYPO-
POB U OCYIIECTBICHUN UMU (DYHKLHUIT
IPOKYpaTypsl B LEJIOM CIIOCOOCTBYIOT
TOMY, 4TO HpoKyparypa (a QakTuuecku
MPOKYPOPBI KaK CyOBEKTHI OCYILECTBIIE-
HUSL TIPOKYPOPCKOH IEATENbHOCTH) SIBIISI-
€TCs TOMUTUYECKU HEHUTpaIbHOU B CBOCH
nesrenbHocTH. OHAKO HEOOXOIUMO MpHU-
3HaTh, YTO HEKOTOPHIE M3 IPUBEICHHBIX
MOJIOKEHNH  BBINIAIAT  HEyOeTUTEIbHO
B acleKkTe O00eCHedeHus] MOIUTHYECKOM
HEUTPaJIbHOCTHU IPOKYpPOPA.

Tak, aHanmu3upys HOJNOKEHUs cT. 18
3akona «O TPOKypaType» OTHOCHTEIIb-
HO YCTAHOBJICHUS 3ampera IpOKypopa
Ha IPUHAJIEKHOCTh K IOJIUTHYECKON
[apTUM, €ro ydacTHe B IOJMTHYECKHX
akKIMsAX, MEUTHHTax, 3a0actoBkax, J[. Jlo-
OpOBOJILCKHI BIOJHE OOOCHOBAHHO OT-
Me4aeT, 4To Oyfydd aKTHBHBIM WICHOM
KaKOW-TM00 MOJUTUYCCKOW MapTUH HIIH
OnoKa, TpEeKpalieHue JHMIOM WICHCTBA
HETIOCPE/ICTBEHHO HaKaHyHE Ha3HAYCHUS
€ro Ha JIOJDKHOCTH [ eHepasbHOro MpoKy-
popa CTaBHT LIENbI0 B OOJNBIIEH CTereHn
BBINIOJIHEHNE (OPMAJBHBIX TpeOOBAHMIA
3aKOHa, 4YeM O0EeCIeUeHUE peajbHOro
MOJIMTUYECKOTO HEHTpanuTeTa PyKOBO-
nuTens TpOKypopckoil cuctemsl. Ciie-
JIOBaTeNbHO, IIeJeco00pa3Ho ObLI0 Obl,
kak 910 npemiaraet J[. JloOpoBoibCKuid,
YCTPaHHUTh 3TOT HEJOCTAaTOK BHECCHH-
€M HU3MEHEHHH B 3aKOH W YCTaHOBHUTDH
OTIPENICTICHHBII  CPOK  AMOJIUTHIHOCTH
KaH/IuaaTa Ha JIOJDKHOCTH | eHepaibHOTo
MIPOKypopa Tepei, ero Ha3Ha4eHHEeM Ha
JIOJDKHOCTH [9, ¢. 123]. CuutaeM HeoOX0-
JIMMBIM COIJIACUTBHCS C TAKMM ITPEIONKe-
HHEM WM BooOLIe BbIOMpaTh [eHepaiib-
HOT'0 IIPOKYpOpa U3 YKcIIa AEHCTBYOMINX
COTPYJHUKOB IPOKYpAaTypbl, 4TO TaK¥kKe
[PEOTBPATUT €ro MOJUTHYECKYIO Hpe.-
B3STOCTb.

BoiBoabl. Ilpunuunom mnonuruye-
CKOW HEHTPaJbHOCTU IPOKYPOPOB IIPU
OCYLIECTBICHHNA HWMH (YHKIHH IPOKY-
patypsl SBISIETCS TaKOW MPHHIMI Oes-
TEJIBHOCTH MTPOKYPATYPBI, COINIACHO KOTO-
pOMY TIPOKYPOpPBHI TPH OCYIIECTBICHUH

(YHKUMH TIPOKypaTypsl JODKHBI OBITH
MOJIMTUYECKH HEHTPaIbHBIMHU, HE BIPaBe
BMEIINBATHCS B IOJIUTHYECKYIO JKU3HB
roCyAapcTBa, HE BIIPABE HCIOIb30BATH
CBOM IOJIHOMOYMSI B MHTEpECax IOJIHUTH-
YEeCKUX MapTHH WIN OTACNIBHBIX MOJUTHU-
KOB, OOIIECTBCHHBIX OOBEAWHCHHH W T.
1., BIIUATH HA MPOBEACHUE W HE TPOBe-
JICHVE TTOJUTHUECKUX MEPOTIPHSITUH, MU-
THUHTOB, 3a0aCTOBOK, HCIOJIBE30BAaTh CBOU
MIOJTHOMOYHSI C LEJTBIO IOCTY)KEHHS TTOJTU-
THYECKHX PE3YJIbTaTOB.
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ONBIT CTPAH EBPOIIEMCKOI'O COIO3A
B COEPE TIPO®PECCHUOHAJIBHOT'O OBYYEHUA
IF'OCYJAPCTBEHHBIX CJIYXAMUX A YKPANHBI

Hape:xna )KUJEHKO,
acTIMpaHT Kageaphl MyOIMIHOTO YIIPABICHUS U Ty OINIHON CITy>KOBI
HanmonanbHo# akagemMun rocynapcTBeHHOro ynpasienus mnpu [Ipesunente Ykpaussl

AHHOTAIUA

B cTarbe mpoBOIUTCS aHAIHM3 CUCTEM IPOGECCHOHAIBHOTO 00yUYEeHHs TOCYIapPCTBEHHBIX CIY)KAIMX TaKUX TOCYIapCTB — WICHOB
Esponeiickoro Coroza, kak BeaukoOpuranus, @pannus u [Tonpima. Onrcansl 0CHOBHBIE LelH Ul pehopMupoBaHust cepsl npodec-
CHOHAJIFHOTO 00yUYeHNS TOCYAAPCTBEHHBIX CITYXKAINX. AKIIEHTHPOBAHO BHIMAaHNE HA HEOOXOTUMOCTH HCIIOIE30BAHUS OIIBITA YICHOB
EC ans adpdextrBHOTO pehopMUPOBAHUS KAIPOBBIX MPOIIECCOB, KOTOPbIE IPOUCXOIAT B YKpaunHe. BoiieneHsl BakHeHIIe yCIoBHs
JOoCTIKeHUS 3P (HEKTUBHOCTH MTPOrpaMm MpodeccroHambHOro 00yUeHHUsI TOCY/ITapCTBEHHBIX CITyKallUX YKpanuHbI.

KuroueBble ciioBa: npodeccrHoHanbHoe 00yueHne, npohecCHOHaIbHOE pa3BUTHE, TOATOTOBKA, EPEIIOATOTOBKA, TOCY/IapCTBEH-
HBIN ciTy>Kaluii, rocyaapcersa — uieHsl EC.
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SUMMARY
The article analyzes systems of professional training of civil servants of such European Union member states as Great Britain,
France and Poland. Describes main goals for reforming the sphere of vocational training of civil servants. Highlights the need to use
the experience of the EU members to effectively reform the personnel processes taking place in Ukraine. Identifies the most important
conditions for achieving the effectiveness of vocational training programs for civil servants of Ukraine.
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REZUMAT
Articolul analizeaza sistemele de pregatire profesionala a functionarilor publici din statele membre ale Uniunii Europene precum
Marea Britanie, Franta si Polonia. Sunt descrise principalele obiective ale reformei sferei de formare profesionald a functionarilor
publici. Atentia se concentreaza asupra necesitatii de a utiliza experienta membrilor UE pentru a reforma eficient procesele de personal
care au loc in Ucraina. Cele mai importante conditii pentru realizarea eficientei programelor de formare profesionala pentru functionarii
publici din Ucraina sunt evidentiate.
Cuvinte cheie: formare profesionald, dezvoltare profesionald, formare, recalificare, functionar public, state membre ale UE.

IlocranoBka mpobiembl. Tonb-  gyeT paccMaTpuBaTh KaK HHCTPYMEHT — HHM, KOTOpBIE SBISIOTCA YPE3BBIYAHHO
KO BBICOKONPO(ECCHOHANIBHBIC Kaapbl  JOCTHXKGHHUS BBICOKOH (YHKIMOHAIb-  HEOOXOIUMBIMH.
CIIOCOOHBI  00ecneunTh AUHAMHYHOE  HOW CIIOCOOHOCTH HYEIOBEYECKOTO IO- AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
COLMATbHO-DKOHOMUYECKOE  pa3BUTHE  TEHIMAaja CTPAHBI. Hus. IIpodeccuonanbuoe obyueHue ro-

CTpaHbl, €€ KOHKYypEHTOCIHOCOOHOCTb
Ha MEXAyHapOAHOH apeHe 1 3P PeKTHB-
HOCTb TOCY/IapCTBEHHOIO yIPABJICHUS B
nenom. He cekpert, uro crnocoG¢TBOBATH
3TOMY IpPU3BaHa OTEYECTBEHHAs CUCTe-
Ma HOATOTOBKHM KaJpoB [UIi OPraHOB
rOCyJapCTBEHHOW BJIACTH U MECTHOIO
camoynpapieHus. CTOUT OTMETUTb, YTO
Ha COBPEMEHHOM OJTale d5Ta CHCTeMa
JOJKHA COCPENOTOYUTh CBOM YCHIIMS,
IIPEXkK/ie BCEro, Ha (OPMUPOBAHUU Kaye-
CTBEHHO HOBOH mapajaurmsl npodeccu-
OHaJIbHOro 00yueHus. IMeHHO ee ciie-

B Vkpaune, k coxajieHuro, IoOKa
HECOBEpIIEHHa CHCTEMa IIOBBIIICHUS
kBaTudUKaMu W OOydYeHHs Trocyaap-
CTBEHHBIX CIIyXKalllUX, IOCKOJbKY OHa
OCHOBBIBaeTCs, MPEXJIE BCEro, Ha MOAro-
TOBKE MCKIIOUUTENIEHO YHUBEPCUTETCKO-
ro THIA, YTO COOTBETCTBEHHO I10O3BOJISICT
CIyUIaTeNsAM OBIAJETh TOIBKO TITyOOKHU-
MU TEOPETHYECKUMHU 3HAHUSMH, HO HE
npakTHuecKumu. Takum 0Opa3oM, cucre-
Ma OOy4YeHHUs TOCYJapCTBCHHBIX CITyKa-
IIMX MaJIO OPUEHTHPOBAHA Ha BEIPAOOTKY
MMEHHO NPAaKTHYECKUX HABBIKOB M yMe-

CYIapCTBEHHBIX CIIy’KalllUX B YKpauHe HEe
COBCEM COOTBETCTBYET YCTaHOBJICHHBIM
HOpMaM U cTaHaapraM. CTOUT OTMETHTb,
YTO ympaBleHIBl TpeOyloT mnpodeccro-
HAJILHOTO OOY4YeHHsI COOTBETCTBYIOIIETO
ypoBus. Takoe HOpMupoBaHue mpodec-
CHOHAIILHOTO O0y4YeHHs] TOCYIapCTBEH-
HBIX CIYXalluX — 93TO, MPEXIE BCETO,
COCTaBJISIIOLIAsT HEMTPEPBIBHOTO MpoOIEcca
MOJTy4eHHsI 00pa30BaHHUsI 10 HAKOTUICHHIO
¥ COBEPIICHCTBOBAHUIO MPOJECCHOHAIB-
HBIX 3HAHUH, YMEHUI U HaBBIKOB IOCY-
JIapCTBEHHOI'O CITYXKAILero Ul OCYIIecT-
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BJICHUS €ro NpodeccuoHanbHON e Telb-
HOCTH.

Ha coBpemeHHOM 3Tame ABMKYILIUH
MOTHB JJIsi HOpPMallM3alMu NPOodeccHo-
HaJIbHOTO O0YYEHHs YIPAaBJICHIEB — 3TO
3aI0KeHHBIH 3akoHOM Ykpauubl «O T0-
cynapctBeHHOU cimyx0e» No 889-VIII ot
10 mexabps 2015 r, mepexon OT Kapbep-
HOW CHCTEMBI TOCYIapCTBEHHOW CITy>KOBI
Ha cucTeMy JoJbkHocTeil. MHaue roBo-
psi, peub UIET O KOHKYPCHOM OTOOpe Ha
JIOJKHOCTD IOCYAAPCTBEHHOTO CITy Kallle-
r0 C y4eTOM IPOJEMOHCTPUPOBAHHON UM
KOMITETEHTHOCTH.

Cocrosinne ucciaenopanmus. Ceroa-
Hsl TpoOneMa TpodecCHOHaIbHOTO 00-
YUEHHUs TepCoHaa JIOCTATOYHO aKTHBHO
uccnenyercs. Ilpodeccronanbuoe 00y-
YCHHE U Pa3BUTHE IEPCOHATA B CTpaHAX
Espomeiickoro Coro3a mccienoBaan Ta-
kne ykpanHckue ydensie: JI. ITyxosckas,
A. Bopnaues, C. Jley [8], M. Ocwuituyk [7]
U JpyTHe, a TaKKe 3apyOeKHbIe yUeHbIE
(C. bopxogckasi [3], [I. Boccapr, K. Jlemke
[4], A. Ky3nueros [6]).

Heanio n 3aga4eil cTaTby sSBISIETCS
U3YYEHHE OIbITa TOCYAAapCTB — YICHOB
Espomneiickoro Coro3a B chepe mpodec-
CHOHAJIBHOTO OOy4YeHHUsI TOCYAapCTBEH-
HBIX CIY)KalllUX M BBIICICHHE Ba)KHEH-
KX YCIOBUH oCTIKEHHS P HEKTUBHO-
CTH TIPOTpaMM MPOGECCHOHATBHOTO 00Y-
YeHNsI TOCYAAPCTBEHHBIX CITYXKAIIUX ISt
VYkpaunsl Ha ocHOBe onbiTa cTpad EC.

N3no:xeHne 0CHOBHOTO MaTepuaJa.
CerozHs B YKpauHe Ha NnpoQeccHOHallb-
HOe OOy4yeHHE IepCOHajJa BbIJEIseTCA
okoio 1% or ¢onaa 3apabOTHON TUIATHI.
B crpanax EC nepuoanyHocTh MOBBIIIE-
HUA KBanuduKanuu pabOTHUKOB COCTaB-
JSIET OKOJIO MSTH JIeT, B SImoHuM — OT
OJIHOTO JI0 TOJyTOpa JIeT. 3a c4yeT GuHaH-
COBBIX PECYpCOB MPEANPUATUNA CUCTEMOMN
o eCCHOHAIEHOTO OOYYIEHUSI €XKETrofI-
HO oxsatbIBaercs 11,5% ydeTHoro xonm-
YecTBa MITATHBIX pPaOOTHUKOB. B o6mem
CpeIHUE 3aTPaThl MPENPHUATHH Ha TTOBHI-
IIEHWE YPOBHS KBaIM(HKALMU pabOTHU-
koB B0 ®panuuu cocrasisor 3% Qonna
3apabOTHOM IJIaThl M TPOJIOJIKAIOT JlalTh-
e pactu [10].

K npumepy, B BenukoOpurtanuu pac-
X0kl Ha TpodecCHOHaTbHOE O0yUYeHHE
pabotHukoB cocraBmitoT 3,6% ot BBIL
[Ipn sTOM oOco6oe 3Ha4YeHHE MPHIACTCS
Pa3BUTHIO y pabOTHHUKOB TaKMUX TPYAOBBIX
HaBBIKOB, KaK CIIOCOOHOCTH K KOMMYHHKa-
LM, YMEHHE CTPOUTH OTHOILICHUS C K-
€HTaMH, YMEHHe padoTaTh B KOJUIEKTHBE 1

perarb NpoOJIeMbl, a TAKKE IPAMOTHOCTb,
o0I1Me HaBbIKK B 00JacTH HH(pOPMAIIMU 1
TEXHOJIOTUH, KOTOPBIX HE XBaTaeT MHOTUM
JIMLaM, 3aHSTBIM IIOUCKOM PabOThI, & 3TO U
SBIISIETCS MIPEMSTCTBUEM /I Habopa Tep-
COHAJIa WM CITYXKUT MPUYMHON CHUKCHHS
HNOTCHIMAIILHON MPOM3BOAUTEIIBHOCTH Y-
pexaenuii [9].

HemocpencTBeHHast  CBsi3b  pe3ylib-
TaroB OOy4YCHHUsS] C TPOJBHKCHHUEM 10
cirykbe B BenmmkxoOpuTaHnu cocraBisieT
YCTOHUYMBYIO MOTHUBALIMIO K HENPEPhIBHO-
My npodeccuoHaIbHOMY POCTY Tocyaap-
CTBEHHBIX CIIYXAIIUX U TNPUYMHOXEHHIO
3G PEKTUBHOCTH HX JESTEIBHOCTH. Y-
TBIBas 9TO, VISl YKPAUHCKOW HPaKTHUKH
yIpaBiieHus! TpOGEeCCHOHANBHBIM Pa3BHU-
THEM KaJpOB TOCYJapPCTBEHHOH CITyKObI
Ha npumepe BenmxoOputanum Oblna ObI
MOJIC3HOH pa3paboTKa YETKUX MHIUKATO-
POB M KPUTEPUEB OLICHKH KOMIIETCHTHO-
CTH TOCYAAapCTBEHHBIX CIIY)KAIUX U 00e-
CIICUEHHSI TIOCTOSTHHOM CBSI3U PE3yJIbTaTOB
00y4eHUsI U MPOABIKCHUS 1O CITykKO0e.

Kpurepun u MHIMKATOpbl OLEHKH
KOMITETEHTHOCTH TOCY/IapCTBEHHBIX CIIy-
JKaIUX ObLUIO ObI pallMOHATBHO BHEIPUTH
B CUCTEMY KOHTpOJISl HaJl Ka4eCTBOM BbI-
HOJIHSIEMOIT paboThl. ITO MO3BOJIUT Ooriee
YETKO HHTEPIPETHPOBATh O00SI3aHHOCTH
TOCYAapCTBEHHBIX CIYXaIMX U 00yclo-
BUTh  HEOOXOIMMOCTh  HEIMPEPBIBHOTO
MOBBIILICHUS] YPOBHS HX MpodeccroHa-
JM3Ma.

Hccnenosanue onbiTa BennkoOpura-
HHUHU CBUJICTEJILCTBYET O HEOOXOMMOCTH:

— HaJM4us KOpIyca BBICHIMX TOCY-
JAPCTBEHHBIX CIIY)KAIUX W CIELHallb-
HO pa3paboTaHHBIX Y4eOHBIX MPOrpamMm
JUISL HUX;

— Pa3BUTHUS KOMIIETEHIIMI, HEOOX0H-
MBIX JUISl YCIICIIHOTO COTPYIHHYECTBA C
CBPOIECUCKMMH MHCTHUTYTaMH, KOJUICTaMU
u3 rocynapctB — wieHoB EC, 3apyOexHbI-
MH [apTHEPaMH, MEXKIYHApOIHBIMH Op-
raHU3aLIMHE;

— HCIOJIB30BAHUSI KOMIIETEHTHOCTHO-
TO TIOIX0/Ia PY BHEIPEHUH HOBBIX yueO-
HBIX [POrpaMM [UI TOCYIapCTBEHHBIX
CITy KaIlX.

J. boccaprt, K. Jlemmke cuutarot, yto
BO Bcex cTpaHax llentpanpnoii m Boc-
ToyHOH EBporbl cymiecTByeT HacymiHas
HEOOXOMMOCTh B CO3/IaHUU HpodeccH-
OHAJILHOW CHCTEMBI IOATOTOBKH JIOJIK-
HOCTHBIX JIHMII, KOTOpasi CIIOCOOCTBOBaIA
NPOLECCY MOJICPHHU3AIMU U aJanTalin
OpraHoB YIpPAaBJICHHsS K YCIIOBUSIM €BPO-
neiickoi nHTerpanmy [S].
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CrenoBarelibHO,  TPOBEJCHHE  pe-
(GOpMBI  TOCYNAapCTBEHHOTO YIpaBJICHHs
u  GOpPMHMPOBAHHSA  TOCYIAPCTBEHHOTO
CITy’)Kalero, CIocoOHOro paboTarh Ha
BBICOKOM IPO()eCCHOHATLHOM YPOBHE H
OZIHOBPEMEHHO OBICTPO pearupoBarh Ha
MOTPEeOHOCTH, 3aMPOCH U BBI30BHI 00IIIe-
CTBa, AEHCTBOBATH TOOPOCOBECTHO, II0-
PA0YHO, OOBEKTHBHO, YSCTHO U OecIpH-
CTPAaCTHO, KOHILICHTPUPOBATh BHHUMAaHHE
Ha KauyeCTBEHHOM M 3((EKTHBHOM IIpe-
JIOCTABJICHUH TOCYIApCTBEHHBIX YCIYT,
JIOJDKHO CTaTh OJHOM M3 KIIIOYEBBIX 3a/1a4
B TI0CJIE/IOBATEIbHOM IOCTPOSHUH BCE0O-
11ero G1arocoOCTOsIHUS TOCYIapCTBa.

HeoOXomuMo OTMETHTb, 4TO ycHex
pa3BUTHA ¥ MOJEPHM3AIMH Trocyaap-
CTBEHHOTO YIPAaBJICHHs, KPOME COOTBET-
CTBYIOIMX LEJeH M 3a/a4, OIpEIeiIcH-
HBIX B 3TOil cepe MOIUTHYECKHM PYKO-
BOJICTBOM, TpeOyeT MOIIHOTO JIMJEPCTBA
Ha ypOBHE BBICLIEr0 KOpIyca rocynap-
CTBEHHOH CIIyk0bI [5], Tak Kak Jmaep-
CTBO — CEp/IEBUHA JI00O0T0 HaUIexKalle-
IO JIEMOKPAaTHYECKOI0 yrpaBlieHus 1 (hax-
TOP COBEPIIEHCTBOBAHHS CIIOCOOHOCTH U
(G PEKTUBHOCTH yIPABICHYSCKOW Jesi-
TEIILHOCTH OPTaHOB BJIACTH, OCHOBAaHHAS,
Mpexe Bcero, Ha oOpasiax TBOPYECTBa,
CTPATErM4eCKOr0 MBIIIICHHS 1 JIOBEPHSL.

Becbma nonesHeiM g YkpauHsl
TaKKe sBIsSeTcs W onbIT PpaHiyu, rie
TOCYyAapCTBEHHasl ClIyk0a HMMEET CBOIO
BHYTPEHHIOIO CTPYKTYpY, TO €CTh (DyHK-
LIMOHAJIHO OPraHM30BaHa C OMpEJeIICH-
HBIMHM 3aKOHOMEPHOCTSIMU M IPUHLHIIA-
MH JICATEIBHOCTH, C BbICOKOA(dEKTHB-
HBIM 4€JI0OBEYECKHM KalMTaJIOM. YPOBEHb
KBaIM(MKALMK  [epCOHaNa  rocynap-
CTBEHHOW CIy>KObl — Pa3JIM4HBIX Opra-
HOB M UX TOAPA3ICICHUN — ONpeenseT
OINITUMAJIBHOCTh €€ (PYyHKIIMOHUPOBAHUSL.
CoOCTBEHHO, [ESATCIBHOCTH CHCTEMBI
TOCYIapCTBEHHOH  cimyx0bl  Dpanunm
obecrieunBaeTCs CyIIECTBOBAHUEM psza
MOJICHCTEM, OCHOBHBIMH M3 KOTOPBIX SIB-
Js110TCA 0TOOP, TOJATOTOBKA M KaphepHOE
MIPOABM)KCHNE T'OCYIAPCTBEHHBIX CIIyKa-
mux. [ocynapcrennas ciyx6a @panuuu
MOCTPOEHA Ha OCHOBE KaphepPHOTO Pa3BHU-
THsL, KOTOPOE rapaHTUPYeT TOCyJapCTBEH-
HBIM CIIYXAIlUM 3aHATOCTb Ha HPOTSIKE-
HUM BCell MX MpopeCcCHOHANBHON KU3HU
[7,c.257].

W3 yka3aHHOTO BBILIE MOKHO 3aMe-
THUTB, 4YTO B0 DpaHIMU 3aKpbITasi CUCTE-
Ma CIy’)KeOHOW Kapbepbl MOIHOCTBIO pe-
miameHTHpoBaHa. Ee cyTh 3akimouaercs
B TOM, YTO TPaBOBOW CTaTyC YHHOBHHKA
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YUHUTBIBAET CIEU(HUKY rOCyAapcTBa, I0-
9TOMY TOCYJApPCTBEHHAs CiTyxk0a perynu-
pyercd HOpMaMM aJAMUHHUCTPAaTHBHOTO
IpaBa ¥ IpaBa IOCYAAPCTBEHHOM CITyk-
Obl. Takas cucremMa OpHEHTHPOBaHA Ha
TO, YTO TOCYJApCTBEHHBIH CIIy>KallUi,
MIOCTYNIUB Ha CIyXO0y, yXKe He yHaeT u3
Hee K MEHCUH, OCTEeIIEHHO MPO/IBUTAsICh
IO CITy’KeOHOM JIECTHHIIE.

K Tomy sxe BO ®dpaHumm cymecrBy-
€T MHCTUTYT TaK Ha3bIBAEMBIX «ITOJIUTH-
YeCKHX» YHMHOBHUKOB. OHM IOJIB3YIOTCS
BCEMH IPUBMJIETUSMHM UYMHOBHUKOB, HO B
LIETIOM HE CBsI3aHbI C HEPAPXUUECKOI CHCTe-
MOH aIMHHHCTPATUBHO-TOCYAAPCTBEHHOTO
YIIPaBIEHUS, TTOCKOJIbKY C CaMOro Haudaja
MOCTaBJeHbl Ha Heil. OHU MPEACTABIAIOT
co00if cBOEro pozia OMpeeeHHY0 MOJIU-
THYECKYIO «HAACTPOHKY» HaJ (OpMAaIbHO
HEeHUTpanbHbIM UNHOBHUUECTBOM. Ha camom
JieTe TIONUTHYECKHE YMHOBHUKH HIPAIOT
POJTb 3TAJIOHOB, C KOTOPBIMHU CBEPSIIOT CBOIO
JIeSTEITLHOCTD BCE YHHOBHUKH.

K nonntuueckuM Ha3Hau€HIaM OTHO-
CATCSI JIOPKHOCTH JUPEKTOPOB U YJIEHOB
MHUHHCTEPCKUX KaOMHETOB, IHPEKTOPOB
aJIMUHUCTPATUBHBIX JE€NapTaAMEHTOB, Ie-
HEepalbHBIX KOMMCCApOB, T€HEPaTbHBIX
cekpeTapeit nenaprameHToB. HasHauenune
BCEX 9THX JIHI[ IPOBOAUTCS 1O PELICHHUIO
MPAaBUTEIHCTBA WM 3aHHTEPECOBAHHOTO
MHUHHCTpA. DTH JIMIA YXOAIT B OTCTaBKY
BMECTE C NpaBHUTENLCTBOM. Kpome Toro,
rocygapcTBeHHas ciyx06a OpaHuum or-
HOCHTCSI K HanboJiee cTabMIIbHBIM U Opra-
HU30BAaHHBIM B MHUPE, MIO3TOMY SIBISETCS
OINPEJENIEHHbIM STAJIOHOM OpraHU3aLUuN
U peal3aliy TrocyAapCTBEHHO-CIyKeO-
HBIX OTHOUICHUN YKPauHBI.

Boinyckauku HanuonanbHOW 1IKO-
JIbl MyOJIMYHOTO aJMUHHUCTPHPOBAHHS B
[lonpmie aBTOMaTH4eCKH MONMy4aloT CTa-
TyC TOCYIapCTBEHHOTO CIIy’Kallero, 4TO
SIBIISIETCS. OTIIMYHBIM OT peau3anui Ipo-
(heccHOHANBHOIO MOTEHIMANA Tocynap-
CTBEHHBIX CITy)KalllNX B YKpanHe.

JlocTaro4Ho moKa3aTenbHO s YKpa-
HHBl TO, YTO ILenu pedOpMHUPOBAHUS
cUCcTeMBbl TPOGECCHOHAIBHOTO 00y4YeHHs
[Monpiym BKIIIOYAIH CIEAyIOLIINEe 0COOEH-
HOCTH:

1) KpaTKOCpOYHBIE LIETIH:

— oOydeHHe C LeNbI0 JOCTHKEHUS
COOTBETCTBHS BBI30BaM, KOTOPHIE BO3HUK-
I B pe3ysbTaTe N3MEHEHUH B SKOHOMH-
YeCKOH W COIMAILHOHN Cpefie yIpaBIeHus,
W37IaHUS] HOBBIX 3aKOHOB M YCTaBOB (TO-
CyIapCTBEHHBIC 3aKYIIKH, (HHAHCOBBII
MEHEKMEHT);

— o0yyeHHe C 1EeIbI0 HOBBILCHUSL
MIPOU3BOIUTENILHOCTH PabOThl COTPYAHH-
KOB cepbl roCylIapCTBEHHOTO YIpaBlie-
HHS IIyTeM IPEIOCTABICHUS MM OOLIMX
HaBbIKOB (MHOCTPAHHBIC 3bIKU, KOMIIBIO-
TepHasi TPaMOTHOCT U T. IL.);

2) ZOATOCPOYHBIC LIENH:

— MOJrOTOBKA TOCYIapPCTBEHHBIX CITy-
KAIIMX K IMPOLECCY eBPOIEHCKON HHTe-
rpanum;

— TIOBBILIICHHE YPOBHS palldOHAIIH3a-
MK B paboTe TOCyIapCTBEHHOTO CITyKa-
11er0;

— noBbItIeHHe 3P HEeKTHBHOCTH QyHK-
LIHOHUPOBAHMUS TOCYJAPCTBEHHOTO YIIPaB-
JICHUS;

— TIOBBILICHHE SKOHOMHYECKOUH (-
(ekTUBHOCTH (YHKLMOHUPOBAHUS TOCY-
JIAPCTBEHHOTO YIIPABJICHHUS;

— pa3BHUTHE HaBBIKOB MEHE/KEpa cpe-
T pYKOBOZSIINX Kaapos [2].

V3 yKa3aHHOTO BBIIIC MOXKHO CJie-
JIaTh BBIBOJ, YTO LIENMH pedopMUpOBaHHUS
CHCTEMBI TPOGECCHOHAIBHOTO 00y4YeHHs
IMonpi  OXBaThIBaM JBAa OCHOBOIIO-
Jaralomnx KpuTepus NpogecCHOHANb-
HOTO TOTEHLMAala — Pa3BUTHE 3HAHUH M
[PAaKTUYECKUX KadecTB. [l pa3BUTHA
HEMOCPEICTBEHHO JIMYHOCTHBIX KavyecTB
[peNIonaraeTcs pa3BUTHE MEHEKep-
CKOM KOMIICTCHTHOCTH.

B nenom cucrema npodeccHoHAIBHO-
ro o0y4eHus [TONbIIM COCTOUT U3 CICY-
FOIINX KOMIIOHCHTOB:

1) mueHTpanH3oBaHHOE TPOdEeccHo-
HanpHOe oOy4enue. OHO pa3pabarbiBa-
eTcsl Ha TOM K€ YPOBHE, Ha KOTOPOM OHO
OPraHMU30BaHO, JUIA LEJIEBOH TPYIIIbI Io-
CYJapCTBEHHBIX CITYXAIINX; HCIOIb3YeT-
¢Sl JUISl TIPEIOCTAaBIICHUS 3HAHUH M yiyd-
ILIICHHS] HABBIKOB, KOTOPbIE OTMEYEHbI KaK
NPUOPUTETHBIC IS TOCYAAPCTBEHHBIX
cimyxkamux (oOydeHne HaBBIKAaM pPaOOTHI
B KOMaHJIe, KOOPJIHHAIUS JESTeIbHOCTH
Ha paboyeM MecCTe M B paMKaxX BCEH WH-
CTUTYILIMH, PACIIPOCTPAHCHHE CTAH/IAPTOB
pabots! yupexxaenust) [3].

Ipu pa3paboTke Iu1aHa LEHTPAIM30-
BaHHOTO MPO(ECCHOHAILHOIO 00y4YeHHs
OIIPE/ICIISIOTCSL HampaBiieHus: npogeccu-
OHAQJILHOM MOJITOTOBKH, THIBI TPEHHHIOB
U PEKOMEHJALMU JUli OPraHu3aTopoB
podeCcCHOHANBLHOTO 00yUYeHHsT rocyaap-
CTBEHHBIX ciryaiux [lonpy;,

2) obr1iee pohecCHOHAIBHOE 00YUCHHE:

— 11eJIb — MOBBIIICHUE YPOBHSI 3HAHUIT
U YMEHHH TOCYIapCTBEHHBIX CIYKAI[HX,
KOTOpBIC HEOOXOIMMBI IJIsl TOrO, Y4TOOBI
OHH MPABHJIBHO BBITOJIHSIN CBOH 33/1auH;

— OXBaTbIBAaeT TEMbl, OOLIME VIS I0O-
CYIapCTBEHHOTO YINPABJICHUS, C 0COOBIM
AKIIEHTOM Ha HMH(OPMAIMOHHbIE TEXHO-
JIOTUHM, WHOCTPAHHBIC $3BIKH, aJMUHHU-
CTpaTHBHOE MpaBO, OOECIEYECHHE IOCy-
JTAPCTBEHHBIX 3aKYIOK, OOIIHE BOIPOCHI
€BPOIICHCKON MHTErpaluy, BOIPOCHI 3a-
IIUTHI KOHQUACHINATBHOW MH(DOpMALIUK
U TIEPCOHANBHBIX JaHHBIX, CTaHAAPTHI,
JeKame B 0CHOBe d((eKTHBHOU pabo-
ThI OpTaHU3AlMH M HA/JICKAIIETO MpPe/I0-
CTaBJICHUS YCIIyT FpakiaHam;

3) mpodeccuoHanbHOe O0ydYeHHE B
COOTBETCTBUHM C WHIMBHIYaJbHOH IpO-
rpaMMOi PO(ECCHOHATIBHOTO PA3BUTHS
TOCYAapCTBEHHOTO CIIY)Kalllero, KOTopoe
JIOCTYIHO Yepe3 y4acThue ToCyIapCcTBEH-
HBIX CIIyKaiux [1oJpliK B HEHTPAIH30-
BaHHbBIX, OOLIMX M CHEUUATM3UPOBAHHBIX
TPEHHHTaX;

4) mKona CTPAaTeTHUecKOro yIpasiie-
HHSL JUIsl TCHEPaJIbHBIX JIUPEKTOPOB — CIie-
[[HaJIN3UPOBAHHBIC KYPChI, KOTOpBIC CTa-
BAT 1IEJIBI0 PACIIMPEHUE 3HAaHUH U yMe-
HHMI YyYaCTHUKOB TaKOro THIa 00y4eHHs U
0OMEH OITBITOM;

5. cmeuuanu3upoBaHHOE Mpodec-
CHOHaJIbHOE O0yuYCHHE, KOTOPOE IOMO-
raeT pacluiupuTb U OOHOBUTH 3HAHUS U
HaBBIKH TOCYIAaPCTBEHHBIX CIYKalllUX B
obnacTsiX, KOTOpbIE COOTBETCTBYIOT HX
CIy)eOHBIM 00s13aHHOCTSIM. lleneBbiMu
CIyLIATENSIMH SIBIISIFOTCSI, B YaCTHOCTH,
YJICHBI KOPITyCa roCyIapCTBEHHO CITyK-
OBI, KOTOpBIE pabOTAIOT Ha JOJDKHOCTSIX
crienuaaucToB [3].

B 11e;10M BapHaHThI TOATOTOBKHU I'OCY-
JTAPCTBEHHBIX CIIY)KAIUX TOXE paszinya-
I0TCSl — Kak B YKpauHe, Tak ¥ CPei CTpaH
EC.

1. «EctectBennslit»y. B Ykpaune 3tot
noxxox paboraer HeQOpMalbHBIM 00-
pa3oM: dYeloBeK MomajaeT Ha pabouce
MECTO W YYHTCS MpaBHJIaM MOBEICHHS
Ha MPAKTUKE TOJDKHOCTHBIX KOH(IUKTOB
W HeyJa4y Ha TOCYJapCTBCHHBIX JIOJIKHO-
CTsAX; B 60JIee OPraHN30BaHHOM BHJIE 3TOT
MOJIXO/l Pean3yercst B paMKax OpUTaH-
ckoit Civil Service Fast Stream — aByx-
JeTHEH TOCYIapCTBEHHOW NPOrpaMMbl
OIUIAYMBAEMBIX CTQXHUPOBOK Ha peallb-
HBIX PaboYMX MECTax CO CTPYKTYpPHpPO-
BaHHOU TOAJIEPIKKOH.

I'maBHas nmpobiemMa Noaxoza 3aKiIryda-
€TCsl B TOM, 4TO HOBBIC YIIPABIICHIIBI IIEpe-
HHUMAIOT B3IVISi/IbI, CTHJIb M TTOBEJICHUCCKUE
MOJICIIH, KOTOpBIE yke C(HOPMHUPOBAIUCH
B mpezeniax ammapara. IMCHHO MO3TOMY
yCIexX rocyIapCTBEHHOTO YIPaBJICHHs 10~



[aJaeT B 3aBUCUMOCTb OT OT/ICJIbHBIX JIMII,
KOTOpBIC BIIAJICIOT MJIM HE BIIAJICIOT JINY-
HBIM YPOBHEM CBOOO/IbI, 3HAHUH 1 OCTPHIM
KPUTHYECKUM B3IVISIOM.

2.  KoncrpykruBuctckuii. [lemaer
CTaBKy Ha CTPYKTYPHUPOBAHHYIO LieJICHa-
MPaBJIEHHYIO TOATOTOBKY Tmpodeccro-
HaJIbHBIX YIPABICHIIEB; CYTh €ro 3aKIIto-
4aeTcss B MCKYCCTBEHHOM BBIICICHUH
(KOHCTpyHpOBaHMM) O0O0BEKTa  «oOle-
CTBO» W OpraHW3aldy O0YYEHHs BOKPYT
MPAKTHYECKUX CUTYyallui paboThl ¢ HUM.
[Ikoabl  rocyaapCTBEHHOrO  yIpaBlie-
HHS, KOTOPBIE HCIIOJNB3YIOT 3TOT IMOIXOJ
(ppanmysckas ENA u nonsckas NSPA),
onuparoTcst Ha PyHIAMEHT B Buje (uio-
COPCKHUX M OTUYECKUX MPHHIMIOB, CTOS-
IIUX 3@ MPAKTHKOH TIOCYIapCTBEHHOIO
ynpasnenus; ¢panmysckas ENA nomma
myTeM OOyuYeHHUs] CTaHIAPTHBIM AJITOPUT-
MaM, KOTOpbIE, KaK MPaBmiio, 3aQyuKCHPO-
BaHbl B HOPMATHBHO-TIPaBOBOH Gase.

ITpo6iema KOHCTPYKTHBHUCTCKOTO
TOJIX0/1, UCIIOIB3YEMOTO IIIKOJIAMH I'OCy-
JIAPCTBEHHOTO YIPABIICHUS, 3aKIII04ACTCS
B HECIIOCOOHOCTH MX BBIITYCKHUKOB T10[I-
XOAUTH K YNPABICHUIO TBOPYECKU M HH-
HOBaLMOHHO. Jles0 B TOM, 4TO 00y4eHue
METO/IaM MPAKTHUKK OIPABIBIBACTCS TOJIb-
KO JUIsl MCIIOJHUTENCH, PSIOBBIX rOCCIy-
JKaluX. YMpaBJICHIIAM K€ HE0OXOAMMO
YMETb IMOAXOAUTH K NMPAKTHKE TPHHSITHUS
BaKHBIX PCIICHHUH, OTTAJKHUBAsCh OT pa-
MOYHBIX TPUHIIUIIOB.

Yro KkacaeTcs COIEpXKaHUS Ipo-
rpaMM OOy4YeHHUsl B €BPOINCHCKUX CTpa-
Hax, TO B OTIMYUE OT YKpauHbl OHU (KaK
B paMKax IIOJrOTOBKU OyayLIHX, TaK ¥ B
clly4ae MOBBIICHUS KBATU(GUKALNK AeH-
CTBYIOIIMX YIPABJICHLEB), KaK HPaBUIIO,
(OPMHPYIOTCSL € YYETOM JOJDKHOCTHBIX
KBAITN(UKALMOHHBIX POpHICeH — TaK Ha-
3bIBAEMOT0 HA0Opa KJIFOUEBBIX KOMIICTCH-
i, KOMIETeHIMU ke HCIIONB3YIOT Kak
OCHOBY JUTsl OIPECTICHHS MHANBHUIYallb-
HBIX MOTPEOHOCTEH B OOYyYCHHH M BaXK-
HBIA KPUTEPUHA IJISl MPUHATHS PEHICHUI
0 JIOJDKHOCTHOM POCTE I'OCY/IapCTBEHHOTO
ciyxatero [1].

Omnuaercst Take W (dopmar Impo-
(deccronanbHOro  00y4YeHUs rocyaap-
CTBEHHBIX CIyKallUX YKPauHbl U CTpaH
EC. B cuny nHeoOxoauMocTu obecrieue-
HHMS WHTCHCUBHOCTH OOYYEHMS U YIyd-
LICHUS BOCHpUATUS MHPOpPMALMH, B
nocnenHee Bpems B EBpore ompasnana
ce0st MpakTHKa TPOBEIACHHS TaKUX 3aHs-
THIi 110 KPATKOCPOYHBIM [IPOrpaMmam, OJi-
HAKO C MOJTHBIM OTPBIBOM OT BBIMIOJTHCHHSI

ciry)keOHbIX 00si3aHHOCTEH [6]. YueOHsbIit
MPOIIECC MPOBOAUTCS 1O BO3MOXKHOCTH
YIAJIeHHO OT MECTa OCHOBHOU paboThI ro-
CYIapCTBEHHOI'0 CITY)KAIllero, TakKuM 00-
pa3oMm, 9TOOBI €r0 KOHTAKTBI C KOJUIEraMu
Y IOAYMHEHHBIMH 110 TEKYIIUM BOIIPOCAM
u npodiemaM ObUTH CBEJCHBI K MHUHUMY-
My, 4eTO HeJIb3s HaOIIoAaTh B YKpanHe Ha
COBPEMEHHOM JTalle.

BruiBoasl. Takum o0paszoM, nzydeHne
ombita cTpad — wieHoB EC sBHO cBUIe-
TEJECTBYET O TOM, YTO BaYKHBIMHU YCIIOBH-
SIMH  JTOCTYOKEHHsT d(P(QEKTUBHOCTH TIPO-
rpaMMm Tpo(ecCHOHATBHOTO O0yYEeHUs
TOCYIapCTBEHHBIX CITY)KAIUX SIBISIOTCS
TaKue:

— MaKCHMaJTbHasl aanTaius yaeOHbIX
HpOrpaMM K KOHKPETHBIM OTPEOHOCTSIM;

— IIUPOKOE HCITIOIH30BAaHUE MHTEPaK-
THUBHBIX METOIOB O0yIEHUS,;

— MpHIVIANIEHNE ONBITHBIX CHEeNHal-
CTOB-TIPAKTUKOB M U3BECTHBIX TOCTEH JUIS
MIPOBEICHUS CEMUHAPOB/KPYTIIBIX CTOJIOB;

— THOKOCTh B OpraHW3alld CHCTEMBI
o0y4eHUsl, YTO TI03BOJISIET OINEPAaTHBHO
pearupoBaTh Ha HOBBIE MOTPEOHOCTH U
BBI30BBI;

— KOMIUICKTOBaHHE TPyl s 00y-
YeHUs IPEUMYIIECTBCHHO M3 CITy)KallHX,
3aMEIIAIOINX JODKHOCTH C aHAJIOTH4-
HBIM Ha00pOM (PYHKIIMOHAIBHBIX 00s13aH-
HOCTEH M CTETIEHBIO OTBETCTBEHHOCTH;

— obecrieyeHre MMPOKAX BO3MOXKHO-
cTel U1t OOMEHa OIIBITOM MEXIy y4acT-
HUKaMH CEMHHApOB, YTO SIBISIETCS OfI-
HUM W3 BOXHBIX MCTOYHHKOB IOTYYCHHS
HOBBIX 3HAHUI U HABBIKOB;

— o0yueHHMe B MalbIX TIpymmax Ha
pacCTOSIHUM OT MecTa OCHOBHOW pabo-
ThbI, YTOOBI KOHTAKTHI C IMOTYMHEHHBIMHU
U KOJUIETaMH MO TEKYI[HUM CIyXeOHbIM
BOIIPOCaM OBUTH CBEACHBI K MUHHUMYMY.

3apyOesKHBIN OIBIT SBISICTCS J0Ka3a-
TEJIBECTBOM TOTO, UTO JUIST MOJCPHHU3AINT
TOCYIapCTBEHHOH CITy)KOBI BIAaCTH HE00-
XOIMMO COJICHCTBOBATh PAa3BUTHIO COOT-
BETCTBYIOIIETO BBICOKOTO YPOBHS IIpO-
(heccronanm3Ma pabOTHUKOB M MMETH B
pe3epBe BBICOKOKBaTH(DUIIMPOBAHHBIX U
KOMIIETEHTHBIX TOCYAapPCTBEHHBIX CITy-
JKAIKX. DTO CBS3aHO, MPEXK/E BCEro, Kak
C BHEILIHUMH, TaK U C BHYTPEHHHMH BbI-
30BaMHU COBPEMEHHOTO MHpa, KOTOPhIE
no0Yy>KAaI0T TOCYAAPCTBEHHYIO BIACTh HE
TOJIBKO BUJETh, HO ¥ BOILUIONIATh IIEPCTICK-
TUBBI JaJbHEHIIETO pa3BUTHS MOAXOMA K
MOATOTOBKE HOBOTO BBICOKOKBAIU(HIIN-
POBAaHHOTO TIOKOJICHHS TOCYIapPCTBEHHBIX
CITy)KalllNX, BIAJAETh HEOOXOIUMBIMH
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ITPABA PEBEHKA: IUBUJINU3AITMOHHBIN
U UCTOPUKO-IIPABOBOM ACIIEKTHI

FOaus 3ABI'OPOJHSAS],
CTapuInii pernoaaBarelb KaQeapbl TECOPUH U HCTOPUH TOCY/IAPCTBA U MpaBa
JIHemponeTpoBCKOro roCyIapCTBEHHOIO YHUBEPCUTETa BHYTPEHHHX JE1T

AHHOTADIUSA

B crarbe BO B3aMMOCBS3M IMBHIM3ALMOHHOIO U MCTOPHYECKOIO ACIEKTOB pac-
CMaTpHUBAIOTCs NpaBa peOeHKa. AHAIM3UPYIOTCA MEXIYHApOIHbIE JOKYMEHTHI B 9TOH
chepe. AKIEHTHPYETCS BHUMAHUAE HA TOM, YTO MCTOYHHKOM MpaB peOeHKa, Kak U mpaB
YE€JIOBEKA, B LIMBWIM3aIITUOHHOM acCIICKTE SBJIACTCA 3ariajiHas KYyJIbTypa. I/ICTOpI/I‘ieCKI/I
MMEHHO B 3TOH KYJIBType IPOUCXOUIIO «HATIOJHEHHE TPaB YeIoBeKa U IpaB peOeHKa
coepkaHneM, KOTOpoe OHU ceifgac nmeroT. [IpaBa pebenka Tombpko B XX BeKke B MEXKIy-
HApOAHBIX JOTOBOPAX MOIYYUIIN TE€ K€ NMPU3HAKHU, KOTOPbIE UMEIOT IIpaBa YeI0BeKa.

Kirouesnie cioBa: Jlexnapanus o mpaBax peOeHKa, 3araHas KyJabTypa, Ipasa pe-
OcHKa, TipaBa YenoBeka, KonBeHIus o mpaBax peOeHKa.

RIGHTS OF THE CHILD: CIVILIZATION
AND HISTORICAL AND LEGAL ASPECTS

Yuliya ZAVGORODNIA,
Candidate of Science in Law, Senior Lecturer of the Theory and History
of State and Law Department of
Dnepropetrovsk State University of Internal Affairs

SUMMARY

The article deals with the rights of the child interactively with the civilization and
historical aspects. International instruments within this field are analyzed. Attention is paid
to that that the source of the rights of the child as human rights in civilization aspect is
western culture. Historically exactly within this culture “filling” of human rights and rights
of the child with the content they have now took place. Only in the XX century rights of
the child have received the same signs as human rights within international instruments.

Key words: Declaration of the Rights of the Child, western culture, rights of the
child, human rights, Convention of children’s rights.

REZUMAT

Articolul se refera la drepturile copilului in relatia dintre aspectele civilizationale
si cele istorice. Analiza documentelor internationale in acest domeniu. Atentia se
concentreaza asupra faptului ca sursa drepturilor copilului, precum si drepturile omului,
in aspect civilizator, este cultura occidentala. Din punct de vedere istoric, in aceasta
culturd a fost "umplerea" drepturilor omului si a drepturilor copilului cu continutul
pe care il detin acum. Drepturile copilului numai in secolul al XX-lea in tratatele
internationale au primit aceleasi semne care au drepturi ale omului.

Cuvinte cheie: Declaratia privind drepturile copilului, cultura occidentala, drepturile
copilului, drepturile omului, Conventia privind drepturile copilului.

IHocTanoBka mpoOiaembl. Muposbie
IpoLecchl 00aIu3alyi, KOTOpble HH-
TEHCU(UIMPOBAINCH BO BTOPOH IOJIOBHU-
He XX Beka, IPUBENU K ONPEIEICHHOMY
CONMKEHNIO HAIMOHANBHBIX IPABOBBIX
CHCTEM, AaKTHBU3UPOBAIH KOMIIapaTHB-
HBIE UCcienoBaHus. B mpaBoBoil 060poT
rOCyapCTB IOCTCOBETCKOIO IIPOCTPAH-
CTBa BOILIUIM TaKWe TEPMHUHBI, KaK «T€H-
JIEPHOE PABEHCTBO», «TOJIEPAHTHOCTHY,
«BEPXOBEHCTBO TIIpaBa», «aOCOJIOTHbIC

MpaBa», «ECTECTBEHHBIC MpaBay, «ecTe-
CTBEHHOE IMPaBO», «IIpaBa JIIOAEH ¢ orpa-
HUYEHHBIMM BO3MOXKHOCTSIMU», «IIpaBa
pebenka» u mHorme apyrume. Ha cerom-
HAILIHUN IEHb B OT€YECTBEHHOM IIPaBOBOM
Hayke SIBJIICHUS, 00O3HAa4YaeMble Ha3BaH-
HBIMU BBIILIE TEPMHUHAMH, [EPMAHCHTHO
HaXOJATCSl B LICHTPE BHUMAHUS YYEHBIX.
M mnocBsnieHO 3HAYUTENBHOE KOJIUYe-
CTBO AMcCepTalui, Kak KaHAMIATCKHX,
TaK 1 JOKTOpckux. OJTHaKO MEeHee ucciie-
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JIOBaHHBIMU SIBJISIIOTCS IpaBa pPeOCHKa,
YTO, MO HAlleMy MHEHHIO, 00yCJIOBICHO
KaK MCTOPUYECKHMHU, TaK U LUBUJIN3ALHU-
OHHBIMHU (haKTOpaMH, KOTOPbIe TPeOyIOT
JIETAIIBHOTO U3yYCHHMSI.

AKTyaJIbHOCTh TeMBbI HCCJIe/I0Ba-
HHSl TIpaB peOeHKa OOyCIIOBIMBAIOT H
peanuu OOUIECTBEHHOU >kW3HU. Tak, 1Mo
cioBaM YrormHomoueHHOro Ilpesnmenta
VYkpaunsl 1o npasam peGenka H. Kyue-
0561, «12% nereil mocTpamaaM OT arpec-
cun Ha Bocroke; 27% nereil crpanaror
OT KECTOKOCTH M Hacuims; 6oibiie 100
000 neteil BBIHYX/IEHBI )KUTh HE B CEMbE,
a B MHTEpHATHOM yupexiaeHuu; 154 000
JIeTeli ¢ MHBAJIMJHOCTBIO JIMIICHBI BO3-
MOKHOCTH TOJIHOLICHHOMH JKH3HU B COLIU-
YM€; 110 UCCIEN0BAHUSAM, KaX bl TPETUH
peOCHOK JKUBET 3a 4epToii bexHocTm» [1].

Eme Oomee mmpokyr CTaTHCTH-
ky npuBozut C. 3axupoBa: «3a 25 ner
HE3aBUCUMOCTH cTpaHsl ¢ 1991 1. nerckoe
HaceJIeHHe YMEHBIIWIOCh TOYTH B [BA
pas3a u CeroiHs cocTamisier 7,6 MIH je-
Teil. <...> Kaxzplil Bropoii peOeHOK KH-
BET C OJJHUM U3 POJUTEIICH, OOBIYHO 3TO
maMa. C pOXKIEHHEM Ka)KJIOr0 BTOPOTO
pebenka B cembe 80% cemell momagaroT
3a uepty OeqHOCTH. MBI B MEPBBIX pei-
THUHIaX 10 JETCKOM CMEPTHOCTU. YKpau-
Ha ceiiuac 3aHnMaet 186 MecTo B Mupe 1o
MOKA3aTeyI0 POXKIAAEMOCTH U 13 MecTo B
MHpe — IO TIOKa3aTeNIi0 BHIMUPAHUS Ha-
. Kaxnaenid 50-if peGeHOK KHMBET B
CHEIyYPeKICHUH TI0 THITy HHTEepHarTa.
[Tourn 106 ThIC. Aereit, unu 1,5% Bcero
JIETCKOTO HACEJICHUsSI CTPaHbl, BOCIIHTBI-
BAaIOTCSl B MHTEPHATaX, HO TOJbKO 8% u3
HHUX SBJISIOTCS CHUPOTaMH — OCTaJIbHbIC
92% umeroT poxutenein» [2].

eabio u 3axa4yeii cTaTbU SIBISCT-
Csl UCCIEeIOBAaHHE LUBWIN3AIMOHHBIX M
HCTOPHUKO-TIPABOBBIX ACIEKTOB IPaB pe-
OeHKa.

N3no:xenne 0oCHOBHOTO MaTepuaJa.
KommekcHOCTh mpo0iieMsbl mpaB pedeH-
Ka IpeJroiaraeT UCIoilb30BaHue METoIa
HAy4YHOTO TIO3HAHWsA. YUHThIBAas COLU-
OKYJIBTYpHBIH XapakTep IpaB peOeHKa,
HEOOXOJMMO TIPUMEHHUTh aKCHOJOTHYe-
CKUH M jauanekTudeckuil metoxabl. Ilep-
BbI I03BOJIMJI OHPEIEIHUTh KYJIBTYpO-
JIOTUYECKHE MNPEJONPE/ICICHHOCTH BO3-
HUKHOBCHHSI IpaB peOeHKa B Ipeferax,
MIPEXJIe BCETo, 3aMaJHON IUBIIM3ALNN.
JlanexTndecknii MeTo CIesian BO3MOX-
HBIM HCCIJIEIOBATh PAa3BUTHE MOHUMAHUS
npaB peOeHKa B KOHTEKCTE Pa3BUTHS IIPaB
YeNIoBeKa, a TaK)Ke MOATBEPANTH BHIBOJ O

reHesuce npas peOeHka (Kak U IpaB 4e-
JIOBEKa B IIEJIOM) B TIpEAENax 3arajHoro
mupa. U Tonpko B XX Beke mpasa ueso-
Beka (Kak W mpaBa pebeHKka) mpuoodpe-
TAIOT CTAaTyC YHHMBEPCAJIbHBIX (HO HE IO
conepxanno). lMcmonp3oBaHuEe JOrHYe-
CKHMX METOJIOB aHaJIN3a M CUHTE3a M03BO-
JIMJIO BBIACNSATH OIPE/ICICHHBIC ACTICKTHI
npaB pedeHka, 0000IaTh IONOKEHUS H
Jenarb BbIBOJIbL. CTaTHCTHUCCKUI METO
MCIIONB30BaH JUISl aHallM3a CTAaTHCTHYE-
CKHX JJaHHBIX B c(epe odecrieueHus 1pas
pebeHka.

IIpenmer uccnenoBaHus npeaonpese-
JUI  WCHOJIB30BAHUE  MEXKIYHAPOIHBIX
JIOrOBOPOB B cdepe MpaB YeaoBeKa U pe-
OeHka, cpequ KoTophix JKeHeBcKast JieKiia-
pauus npaB peOeHka, Jlexiapauusi npas
pebenka, KonBeHmust o mpaBax peOeHKa,
a TaKk)Ke HAy4dHBIX CTaTell W MaTepualioB
MapIaMEHTCKHUX CIYIIAHMU.

Kak u3BecTHO, npaBa 4yejoBeKa — siB-
JICHHE 3aI1aJIHOW MPABOBO LIMBHIIM3AIMH.
Jnst Bocroka MMMaHEHTHBIM SIBIISIETCSE
KoJuleKTHBH3M. CaMo Ha3BaHHME «IIpaBa
YeJI0BEKa» yKa3blBaeT Ha CyObeKTa Bilajie-
HUSI — YeJIoBeKa (KOHKPETHOTO MHAWBHU/IA),
TO €CTh 3TO BCErJa ONpE/eCHHbIC BO3-
MOJKHOCTH, KOTOpPBIE OTPAaHUYUBAIOT ce-
Py BMeUIATENbCTBA U APECYIOTCS JpY-
THM — JIFOJSIM, UX OOBECMHCHUSIM, B TOM
Yucie W rocyaapcTsy. [loatoMmy Bompoc
HaMYMs «KOJUICKTHBHBIX MpaB» OCTACT-
Csl JIMCKYCCHOHHBIM (Ia)Ke TaK Ha3biBa-
eMO€e MpaBO Ha KOJUICKTHBHBIC TETHIIHH
ABJIACTCS 110 CBOEGH CYTH WHIMBUyallb-
HBIM, XOTSl PEaJIMU3YeTCss OJHOBPEMEHHO
HECKOJIbKUMH/MHOTUMHU J1tonbMu: «Ecin
s He TOCTABJIIO0 CBOIO MOJIHCH 1107 00pa-
IICHHUEM, 32 MEHs 3TO HE C/IeJIaeT KTO-TO
TIpyToit»). XOTs OmpeeeHHbIe HCKITIoUe-
HHS M MOYKHO Ha3BaTh: pe4b UJIET O IIpaBax
TPETHEro MOKOJICHHUS, HAIIPUMEDP, O IPaBe
HalMi Ha CaMOOIIPEACIICHNUE WM O Mpa-
Be Hapoja Ha BoccTaHue. OTMETHM, YTO
9TO CKOpEE MCKIIFOYCHHE, YeM MPABHJIO, K
TOMY K€ UCKJTFOUCHHUE, TIOTBEPK/IA0IIee
npaBuiIo. Beapb 310 pa3zHONOPSIKOBBIE SIB-
nenud. Tak, nocieaHue HUKOUM 00pa3om
HE OTPHLAIOT IPaB YEJIOBEKAa Ha YKM3Hb,
cB00O/TY, CBOOOIY BBIPAXKCHUSI MHEHUS U
Jp., TOCKOJIbKY MPU3HAIOT KaXIOTO Kak
COLMAJIBHYIO IIGHHOCTb, IPEayCcMaTpH-
BAIOT JIOCTOMHCTBO KaKIAOTO 4YeJIOBEKa.
Mex1y TeM NpeBaInpOBaHNE KOJUICKTHB-
HBIX IIEHHOCTEH OTPUIIAET ITO, UEJIOBEK
JIMIIACTCS. CBOOOIBI MIEPEIBHKCHHUS, CBO-
60/bI BBIPQKCHUSI COOCTBEHHBIX B3IVIS-
JIOB, JINYHOM HEMPUKOCHOBEHHOCTH H T. [I.
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ITosTomMy mpaBa 4yesOBeKa Kak SIBICHUE
LIUBHIN3ALMOHHOE SBJISIOTCS JOCTOSHU-
€M 3amaHON KyJIbTYpPBI.

Uro kacaeTcst YKpauHbl, TO K LIUBUIIH-
3alMOHHOMY (aKTOPy 100ABISETCST HCTO-
pruueckuii. Tak, BEIOpaB Kypc Ha €BPOMH-
TEerpanuio, IPOBO3INIACUB EBPOICHCKUE
[EHHOCTH (YeNOBEK KaK OCHOBHAs IICH-
HOCTh, BEpPXOBEHCTBO IIpaBa, IIPABOBOE
roCyAapcTBO, IPaxJIAHCKOE OOIIECTBO),
Ka3aJI0Ch OBI, JOJDKHO OBITH COOTBETCTBY-
ollee TIOHUMAHKE U MpaB 4eJoBeka (Kak
CpeJICTBa OTPAaHUYEHHUS TPOM3BOJIA IOCY-
JIapCTBa, KaKk TpeOOBaHHE K TOCY/IapCTBY,
Be/lb UMEHHO T'OCYIapCTBO, a HE JPYroi
YEJIOBEK BBICTYNAET CyObEKTOM Hapyliie-
HUS TIPaB YEJIOBEKa; B 9TOM HPOSBISETCS
BEPTUKAJIBLHOCTH IIpaB YeaoBeka). OxHako
U CETOJHS JIaHHAs KaTeropHs paccMarpu-
BaeTCS MPEHMYMIECTBEHHO TaK, KaK OHa
nnrepnperuposanace B Coserckom Co-
103e: «[IpaBa yengoBeka — 3TO rapaHTHPO-
BaHHAsI 3aKOHOM Mepa BO3MOXKHOCTH. .. ».

K npumepy, /1. KoBunbko omnpenenser
IIpaBa YeJOBeKa KaK MPaBOBBIC BO3MOJK-
HOCTH (CTerneHb CBOOO/IBI) JIMIA, CIIOCO0-
Hble O00ECIIeYUTh €ro pa3BUTHE B KOH-
KPETHO-UCTOPUYECKUX YCIOBHSX, KOTO-
pBle 3aKpemyIeHbl KaK MEeXIyHapOIHbIe
CTaH/IapThl, TAPAHTHPOBAHHBIC 3aKOHAMHU
rocyapcTBa Kak HeoT4yXk/JaeMble, BCeoO-
e W paBHBIC IS BCEX JIFONCH, 00BEK-
TUBHO OTIPEJEIISIOTCS YPOBHEM Pa3BHUTHS
YeJIOBEUeCTBA M MOTYT 0OECIIeunBaThCs
W 3alIMIIaThCs TOCYAapcTBOM B 0oObeMe
ME)XyHapOIHBIX CTAaHAApTOB [3, c. 48].

ITonoGHBIM 00pa3oM NOHMMAET IpaBa
yenoBeka U akaneMuk O. CkakyH: «lIpa-
Ba YENOBEKa — 3TO TapaHTUPOBAHHAS
3aKOHOM Mepa CBOOObI (BO3MOXHOCTH)
JMI@, KOTOpasi B COOTBETCTBUM C JOCTHT-
HYTBIM YPOBHEM 3BOJIIOLIMH YEJIOBEUECTBA
B COCTOSTHHH OOECIICUUTDH €T0 CYIIECTBO-
BaHHWE W Pa3BUTHE H 3aKPEIUICHA B BHJIE
MEXIYHapOIHOTO CTaHAapTa Kak oO0Imas
W paBHas JJIs Beex Jioniei» [4, c. 218].

Kak «¢popmanbHO —omnpeneneHHbIe,
IOPUANYECKH TapaHTHPOBAHHbIE  BO3-
MOXHOCTH TIOJIb30BAaThCsl COLUAIBHBIMU
Onaramu, Kak O(QUIMAIBHYIO MEpy BO3-
MOXKHOT'O ITOBEJICHUS YeJIOBeKa B rocynap-
CTBEHHO-OPraHM30BaHHOM  OOIIECTBE»
HHTEPIPETUPYET YKa3aHHOE TOHSATHE Be-
Iyl poccuiickuil yuenslid M. Mapuen-
Ko [5, c. 368].

Kak mpaBnibHO oTMeuaer A. Kyuyk,
npu npuHATHH Bceobmel pexmapannn
mpaB uesioBeka B 1948 1. 3a ee npuHs-
THE Tporonocosano 48 rocynapcrs, HO
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ObUIM M TOCylapcTBa, KOTOPbIE BO3JeEp-
KaJIMCh. BhICTynas 1o noBoy NpUHSATHS
YKa3aHHOTO JIOKyMeHTa, A. BelmmHckui
ormerni: «Hac Henb3s cOuTh ¢ Haei
KpPHKaMU
U BCXJIMIBIBAHUSAMH O TOM, YTO HEIIb3s,
MOJI, OTPAHUYMBATH YETOBEYECKYIO CBO-
0oy, mpaBa yenoseka. Het, MoxHO, ecin
9Ta cB0O0/Ia HCIIOIB3YeTCs BO Bpex o01e-
CTBEHHOMY OJary, MHTepecaM Hapoaa»
[6, c. 236]. U cerogHs oueHb TPYTHO
«IIPEJIOMHUTB» 3TOT HCTOpHUYECKUil (hax-
TOp, Be/lb (paKTHUECKH BCE FOPUCTHI MOITY-
YalT 00pa30BaHHE B ITOM «COBETCKOM)
KOHTEKCTE (2 K 3TOMY IOHUMAHHMIO TIpaB
yejoBeka J00aBiseTcs elle M Ipero-
JJABaHWE HOPMATHUBHCTCKOIO IOAXOAA K

IO3UIMHU  ACMAaroru4cCKuMu

MTOHUMAHUIO TIPaBa, KOT/a MOCIeAHee HH-
TEPIpPETHPYETCsl KaK pPe3yabTaT JesTellb-
HOCTH TOCY/IapCTBa).

OTMeTHM, Y4YHUTBHIBas HCTOPUYECKHUIT
¢axTop, uro HU B Poccuiickoii mmmepum,
Hu B CoBerckoM Coro3e MoYTH HE IIIa
pedb 0 mpaBax peOeHka (OIATh e, yUH-
ThIBasi M LUBHJIM3ALMOHHBIA (haKTop),
Be/lb B OCHOBY IIPAB JIOKHJIUCh TaKHe Ka-
TEropuH, KaK «0OILIECTBO», KKOJUICKTUBY,
«BJIACTh COBETOB» M Jpyrue. PeOeHOk
paccMaTpHBaliCsl KaK 4YacTh WM CEMBH,
nn  KoiiektuBa (rocymapcrsa). Oco-
OeHHO YeTKo 3TO mpocnexusaercs B Co-
BeTckoM Corose, Korja ¢ caMoro AeTCTBa
YeJIOBEK TIOMajall 1o KOHTPOJb BIACTH
(BclOMHHM cOOpBI OKTAOPAT, NHOHEPOB,
KOMCOMOJTBIIEB; TTAPTUITHBIE COOpaHUS 110
YyeTBepraMm C KOHCIEKTaMM; CyOOOTHHKH,
MHUTHHIH, XYJIOKECTBCHHYIO CaMojes-
TEJIBHOCTh B JIOMaxX KYJIBTYPbl U MHOTO€
JIpyroe — BCE JIeNaoch, YTOObI pedeHKa
«BBIPBAThY» U3 CEMbH, IIPU ITOM 3aHSB U
poauteneit) anst GopMHpPOBaHHS HEOOXO-
JIFIMOTO JIJIs TOM BIACTH CO3HAHMS.

OcsBemiast OTAETbHBIE ACHEKTHI (eMu-
Hu3ma, 0. Konecuuk ormevaer: «B 1935t

Ha (poHE HaJBHUTArOIICICS BOWHBI, OBLIO
MPEKPAIIeHO IMPOU3BOACTBO KOHTpAIETI-
THBOB. A B 1936 — cHOBa KpUMHHAIN3H-
poBan abopt. CoBerckomy Coro3y ObuH
HY’KHBI COJIIAThI, ¥ )KCHIINMHA, POXKAIOILast
B TO BpeMs B CpPeIHEM OJHOro peOeHKa,
rocysapcTBo He ycrpauana. Kpome Toro,
1 oxtsiOpst 1941 1. ObLT ycTaHOBIIGH Ha-
JIOT Ha XOJIOCTSIKOB, OJJMHOKHUX M Oe3er-
HBIX rpaxgan» [7]. [IpuBeneHusle cioBa
KacaroTcsl He TOJIBKO OTHONICHHMS K XKEH-
[IMHE, HO YKa3bIBAIOT ¥ HAa OTHOIICHHE K
netsim. Kerarn, iepBble MeXTyHapOIHbIE
JIOKyMEHTHI B 00J1acTH ITpaB pebeHKa pac-
cMarpuBaiy peOeHKa He KaK COIHaIbHYIO

LICHHOCTb, a INPEXIE BCEro Kak 4esioBe-
YeCKUH opraHusM, TpeOyrommii 0codoro
yxo/a.

Ha 5710 yKka3bIBaeT M OTHOILCHHUE 3HA-
YUTEJIBHON YaCTH YKPAUHLIEB K IOBEHAIIb-
HOW roctunuu. «ORHOW M3 OCHOBHBIX
mpo0emM, BO3HHKAIOIINX HA Iy TH MPaKTH-
YEeCKOTO BHEJPEHHS B YKpanHe I0BEHAIIb-
HOW IOCTHIMM ¥ BOCCTaHOBHTEIHFHOTO
MIPaBOCY/MS, SIBISETCSI HETATUBHOE OTHO-
[IeHHE K cCaMOMy HHCTUTYTY IOBEHAIIbHOI
IOCTUIIMU CO CTOPOHBI OOIIECTBEHHOCTH,
psiia y4eHbIX, LEPKBH U APYTUX HHCTHUTY-
TOB», — oTMeuaeT C. 3akuposa [2].

INoka3zarenbHbl B 3TOM acIeKTe CIO0Ba
ernucKona YKpauHcKo# MpaBoBEPHOIL rpe-
ko-karonudeckoit riepksu (YIII'KI) Bia-
neiku Tumodesi, npecc-cexperaps CuHo-
na: «lOBenanpHas IOCTUIMSA CKPBIBACT B
cebe TpH OCHOBHBIC BEIIM, KOTOphIE Oy-
IyT UMETh I0puandecKyto cuiy. Ilepsoit
SIBJISIETCS] HACWIIBCTBEHHOE M3BATHE Y PO-
UTeNe! eTel U INIIeHIe POAUTEITBCKIX
npaB. BTopoit — auckpuMuHaIMs 1paB U
00s13aHHOCTEH pojuTeNeil BOCHHUTHIBATD
CBOMX J€TeH CONIACHO MOpPAJbHBIM H
XPUCTHAHCKUM LieHHOCTsAM. U TpeTbel —
IIOZIPbIB OTHOILLICHUH MEXIy PeOCHKOM M
POIUTEIISIMH, KOTOPBIE SIKOOBI U SIBIISTFOTCS
Bparamu peGenkay [8].

[logobnoe Buaenme pebeHka OBLIO
MIPUCYIIE W 3aMagHON IMBIIM3AINH (HO
B acriekTe Oe3MEepHOW BIIACTH pOJIHTeE-
neit). Hampumep, TOBOTBHO HM3BECTHBIM
aBisieTcst peuieHue EBponeiickoro cyna
I10 TIPaBaM YeJIOBEKA T10 JeTy «A. IPOTHB
Coenunennoro KoponesctBa» (A. v. The
United Kingdom), npunsrtoe 19 despans
1998 1. lecaTuneTHuit oHOIIA 00paTHiICS
B EBpormelickuii cyn 1o mpaBaM 4elioBeKa
¢ xkanoboit, uto Coeaunernnoe Kopornes-
CTBO HE 3AIIUTHIIO €r0 CO CTOPOHBI OT-
YpMa OT OOpaleHHs, KOTOPOE YHMKAeT
JIOCTOMHCTBO, A 3TO SBJSIETCS] HAPYIICHH-
em cT. 3 KoHBeHIIMHU O 3amuTe IpaB de-
JIOBEKa M OCHOBHBIX CBOOO. DTO MOBEIe-
HHUE OTYMMA COCTOSUIO B MEPHOIUIECKOM
MIPUMEHEHHUHU K 3asBUTENIO «yMEPEHHOIO
TEJICCHOTO HaKa3aHHs» (TaK Kak OH ObLI
«TSDKEJBIM  peOEHKOM»), YTO paspera-
JIOCh 3aKOHOJIATENILCTBOM [9].

AKUEHTHpYEeM BHUMaHHE Ha TOM,
YTO ATO pelIeHne ObUIO MPUHATO B KOHIIE
XX Beka. K saTomy BpemeHH, HECMOTpst
Ha TPU3HAHUE TPaB YEJIOBEKA, ITOJIHCA-
HUE psAfa MEXIYHapOIHBIX IOTOBOPOB
B cepe obecneueHus IpaB 4YeIOBEKa,
3aKOHOATEIILCTBO AHIIINY TI03BOJISIIO Te-
JIecHOe Haka3aHue peOeHka. bonee Toro,

aHIIMICKUE CyIbl NPUHUMAIIM PELICHHs
HE B I0JIb3Y MCTLA (HECMOTPS Ha TO, YTO
B 9TOM TOCYIapCTBE ASHCTBYeT CyaeOHbII
HPELE/ICHT, IPaBo AEIUTCS Ha NpaBo 00-
IIee U MPaBO CHPaBEAIMBOCTH, Ha TO, YTO
KOHIIETIIIVSI BEPXOBEHCTBA TpaBa SBJISIET-
sl aHIIIMHCKON 1 ObuTa pa3paboraHa emie
B XIX Beke).

[TonsitHO, uTo EBpomneiickuii cyn no
IpaBaM YeJOBeKa OTMETWJ, YTO Hallu-
Yhe TaKoro 3aKOHOJATEeNbCTBA HE COOT-
BETCTBYeT  IPUHLHUIYy  BEPXOBEHCTBA
npaBa, TaKk KaKk He obecrieunBaeT peOeH-
Ky JeHCTBEHHBIE MEpbl CIEP)KHBAHMUS.
OObeIMHEHHOE KOPOJICBCTBO HE BBIIOJ-
HHUJIO MO3UTHUBHOE 0053aTeNILCTBO, HpE-
ycmorpenHoe KouBeHmmed o 3amure
IIPaB YeJI0BeKa U OCHOBHBIX cBoOO: «[0-
CyIapCTBa-yJaCTHUKHA TPHUHAMAIOT BCE
HEOOXOAMMBIE 3aKOHOAATETbHBIE, AJMU-
HUCTPATHBHEIE, COLMAIIEHBIE U ITPOCBETH-
TEeJBEHBIE MEPHI C IIEIIBIO 3alIUTHI peOeHKa
oT Bcex (GopM (PU3HUECKOro M INCHXOJIO0-
IMYECKOT0 HACHIIUS, OCKOPOIEHMS WM
370yNOTPeOICHNS, OTCYTCTBUS 3a00ThI
WM HeOpeKHOro obpaiieHus, rpyooro
oOpaleHus WK SKCIUTyaTaluy, BKJIIoYast
CEeKCyalIbHOE 3JI0yIoTpedieHne, co CTo-
POHBI POJUTENCH, 3aKOHHBIX OIEKYHOB
WM JTI000T0 JIPYroro Jnia, 3a00TsIero-
cst 0 pedenkey [10].

B Kawmpckoit pekmapanuu o mpaBax
genoBeka B uciame ot 5 aBrycra 1990 .
npoBosmianraeTcs: «C MOMEHTa poxKJie-
HUSI KKIbIH peOSeHOK UMEeeT IpaBo Ha I0-
JIy4eHHE CO CTOPOHBI poAuTelNel, olue-
CTBA M rOCY/IapCTBa HAUISKAILETO yX0/1a,
BOCIIMUTAHUS, a TAaKXKe MaTepHalbHOIi,
(hu3nUecKkoil ¥ MOPANbHON TMOICPIKKH.
Matb ¥ IUIOA JIOJKHBI OBITH OKPY)KEHBI
oco0oit 3a060Toi» (. «A» ct. 7) [11].

26 Hos10ps1 1924 1. B YKeHeBe Obu1a pu-
Hsta Jleknapanys npas peO&Hka, KoTopas
3aKperuIsula 5 MPHUHIUIIOB, CBSI3aHHBIX C
0coOBIM TIOJIOJKEHHEM peOeHKa (BBUILY
ero (usnveckoil W yMCTBEHHOW He3pe-
JIOCTH) U KACAIOLIMXCS CPEJICTB, HEOOXO-
JMMBIX JJIs1 HOPMAJIBHOTO (DPU3MYECKOTO U
JIyXOBHOTO Pa3BUTHsL; aTMOC(epbl JII0OBU
W 3alIMTHI OT BCeX (opM dKCIUTyaTanuw;
BOCITMTAHUS B J{yXe TOTO, YTO €TI0 JIy4Ilie
Ka4yecTBa JIOJDKHBI CIY)KUTh Ha IOJIB3Y
JIPYTUM JIIOISIM;  OOsI3aHHOCTEH HakKop-
MHTh peOeHKa, 0Ka3aTh MOMOLIb OOJIBHO-
My peO&HKy; oOecTieueHns MPUIOTa H IO/~
JIEPKKHA CUPOTE U OE3IOMHOMY PEOEHKY;
TIOMOIIIN B TSDKET0E BpeMsI HCTIBITAaHHH.

Bo Bceobuieli nexnmapanuy mpaB de-
JIOBEKa pedb MJET He CTOJBKO O TpaBax



pebeHKa, CKOJIBKO O €ro COLMAJIbHOW 3a-
mure. «MaTepuHCTBO U MIIaJ€HYECTBO
JIAl0T IPaBoO Ha 0co00e MoneYeHue u Mo-
Momb. Bee nmetu, pomuBiiuecs B Opake
unu BHE Opaka, JOJIKHBI IMOJTB30BaThCS
OIMHAKOBOM COIMATBHOM 3alIUTON», —
roBopuTcs B 4. 2 cT. 25 BeeoOmeii aexia-
panuu rmpas 4erIoBeKa.

Toneko mnpuHmmn 1 Jleknapannn
npaB peOeHKa, NPUHATOH pe3ononnei
1386 (XIV) TenepambHOil AccamOien
Opranuzanun O0bennHeHHBIX Hamnmit ot
20 Hos1Opst 1959 1., yeTKko MPOBO3IIIACHII,
4TO «PEeOEHKY JODKHBI IPUHAIIEKATh
BCE yKa3zaHHbIE B HacToswIel Jlexknapanun
paBa. DTH MpaBa JOJKHBI IPU3HABATHCS
3a BCEMHU JIETbMU 0€3 BCSKUX HCKIIIO-
4YeHul u 0e3 pa3zau4us WIK JUCKPUMU-
HaIlU{ 110 NIPU3HAKY pachl, [[BETAa KOXKH,
1oJa, SI3bIKA, PETUTHH, TTOIUTHIECKUX
WM WHBIX YOeKIEHWH, HaIMOHAIHLHOTO
WM COIMAIEHOTO MPOHUCXOXKICHUS, UMY-
IIIECTBEHHOTO TTOJIOKSHHUSI, POXKICHHS FITH
MHOTO 00CTOSATENBCTBA, KACAIOIIETOCs Ca-
Moro peOeHKa Wi ero cembm» [12].

EnBa 11 He mepBBIM MIaroM K «ypaB-
HEHUIO B NpaBax peOCHKa M YeJIOBEKa»
cTama HenocpencTBeHHO KouBeHnus o
npaBax pebenka ot 20 Hos0ps 1989 r,
B CT. 4 KoTOpoO# mpoBo3ramaercs: «lo-
CylapCTBa-yJaCTHUKH TPHHAMAIOT BCE
HEOOXOAMMBIE — 3aKOHOJATENbHBIE, — af-
MHUHHCTPATUBHBIE W JIpyTHe Mephl IS
OCYILECTBIICHUSI IIpaB, IPHU3HAHHBIX B
Hacrosieri Konsenmuu. Ilo »skoHOMM-
YECKMM, COLMAlIbHBIM U KYJIBTYypPHBIM
npaBam locynapcTBa-y4acTHUKH NPHHU-
MaroT TaKHe Mepbl B MAKCUMAJIbHBIX PaM-
Kax MMEIOIUXCS Yy HUX PEeCypcoB U NP
HEOOXOJMMOCTH B paMKax MEeXIyHapo.-
HOTO coTpyaHudecTBay [13]. DTo mpen-
MHCAHUE TO3BOJSET CAeNaTh BBIBOJ 00
YTBEP)KACHUH JIOKTPUHBI OTHOCHTEIIHHO
HMHTEPIIPETAINY MTPaB YeJIOBEKA KakK MpaB
TPpaXIAaHCKUX (JIMYHBIX) W TIOJMUTHYE-
CKHX, B€/Ib BOIIPOC OTHECEHHS COLHAIIb-
HBIX, SKOHOMHYECKHX U KyJIETYPHBIX ITPaB
JI0 CHX IOp OCTaeTcsl HepelmeHHbIM. He
CYHIECTBYET €MHOIO MOAXOJa B paMKax
3amajHON KyJIbTYpbl K HWJICHTH(UKALUK
MOCIETHUX UMEHHO KaK IpaB 4eJI0BeKa.

BoiBoabl. Takum 00pa3oM, UCTOYHH-
KOM IpaB peOeHKa, KaK U IpaB YeIoBeKa,
B IUBHJIM3ALMOHHOM AaCIEKTe SIBISETCS
3amaaHas KynsTypa. Vicropiuaeckn nmeH-
HO B JTOH KyIbType NMPOMCXOIMIIO «Ha-
TIOJTHEHHE) IIPaB YeI0BeKa U MpaB pedeH-
Ka COfIep)KaHWeM, KOTOpOe OHM ceifuac
umetoT. [IpaBa peGeHka Toabk0 B XX Beke

B MEJK/IlyHapOJHbIX JOTOBOPAX MOIYYHIN
TE K€ NMPU3HAKH, KOTOpPbIE UMEIOT IpaBa
yenoseka. B npeaenax Coserckoro Coro-
3a, XOTA U yIOTPEOIsIICS TEPMHUH «IIpaBa
YeJI0BEKa», MO/l HUM MOHMMAIIH, TIPEX/Ie
BCET0, COLMaNbHOE 00ecedeHHe, JIbIOThI
U T. I1., @ HE JINYHBIC U TIOJINTHIECKNE BO3-
MOKHOCTH.

CHucox HMCMOJb30BAHHON JuTepa-
TypblI.
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OTAEJIBHBIE ACIIEKTBI UTHO®OPMATU3ALINN
B XO3MCTBEHHOM CYJIOINPOU3BOJACTBE

Haransas UBAHIOTA,
KaH/IU/IaT IOPUIMIECKUX HAyK, JOICHT Kadeapsl mpaBa u myOoIMIHOTO aIMHHUCTPUPOBAHHS
MapuymonbCKOro rocy1lapCTBEHHOTO YHHBEPCHTETA

AHHOTAIUA

AKTyanm3yeTcst HEOOXOIMMOCTb M3y4YEHHUS OT/ICNIbHBIX aCIEeKTOB MH(POPMATH3AIMK XO3HCTBEHHOTO CY/I0NPOU3BOJICTBA KaK HEOTh-
eMJIEMOT0 d1eMeHTa 3P (EKTUBHOCTH CYeOHOH 3alUThI IIPaB U 3aKOHHBIX HHTEPECOB (PU3MUECKUX, FOPUANUECCKHUX JIMI] U TOCYapCTBa.
O6o3HayaroTcst PaKTOPBI, BIAMUSIOLIME HA TUHAMUKY HH)OPMATU3ALMU B XO3IHCTBEHHO-IIPOLIECCYaIbHON cdepe: rmodanu3aiys IpaBo-
BBIX CHCTeM, HH(opMaTu3anus chepbl X031iCTBOBaHUS, PUHAHCOBOE OOecIiedeH e 1 00IIeCTBeHHBII 3aIpoc Ha YIPOIIEHHE JOCTYyTa K
cyneOHoi cucreme. PaccMarpuBaroTcs y3KHi U IIMPOKHUIT TIOAXOIBI K OIPESNICHHI0 «IeKTPOHHbIN cyay». [IpencraBisatorcs MaTepuaib
OTHOCHUTEIILHO PETUCTPALIMH H ITOJIB30BAHUS CUCTEMOI « DJICKTPOHHBIH Cy1» Yepe3 oHLHaIbHBIH caiiT cyneOHol BiacTu. [Ipemaraercst
MOHATHE CUCTEMbI «DJIEKTPOHHBIN CyII» C yHETOM IPOLECCYaIbHbIX peanuid. PaccMaTpuBaroTCcst MpenMyIecTBa U HEIOCTATKU BHEAPE-
HHS TaKOH CHCTEMBI B HAIIMOHAJIBHOE NPABOCYANE B paMKax CyaeOHOH pedopMbl Kak 00BEKTUBHOTO, TaK M CyObEKTHBHOIO XapakTepa.

KiroueBble cjioBa: nH(pOpMATH3ALUS, XO3SHCTBEHHOE CYIOIIPON3BOICTBO, JIEKTPOHHBIN CyH, SJIEKTPOHHOE YIPaBICHHE, Cyneo-
Hasi pedopma.

INDIVIDUAL ASPECTS OF COMPUTERIZATION IN COMMERCIAL PROCEEDINGS

Nataliya IVANYUTA,
Ph.D. in Law, Associate Professor Head
of Department of Law and Public Administration of Mariupol State University

SUMMARY

Updates the need to study individual aspects of computerization of commercial proceedings as an integral element of the effec-
tiveness of judicial protection of the rights and legitimate interests of individuals, legal entities and the state. Factors influencing the
dynamics of computerization in the commercial and procedural sphere are identified: globalization legal systems, computerization of
the sphere of management, financial support and public request for simplification of access to the judicial system. A narrow and broad
approach to the definition of "Electronic Court" is considered. Materials are presented regarding the registration and use of the "Elec-
tronic Court" system through the official website of the Judicial Authority. The concept of the "Electronic Court" system is proposed
taking into account the procedural realities. The advantages and disadvantages of introducing such a system into national justice are
considered in the framework of judicial reform, both objective and subjective.

Key words: computerization, commercial proceeding, e-court, e-government, judicial reform.

REZUMAT

Necesitatea de a studia anumite aspecte ale informatizarii procedurilor juridice economice ca element integrant al eficacitatii
protectiei judiciare a drepturilor si intereselor legitime ale persoanelor fizice, juridice si ale statului este actualizata. Se identifica
factori care influenteaza dinamica informatizarii in sfera economica si procedurala: globalizarea sistemelor juridice, informatizarea
sferei managementului, securitatea financiara si cererea publica de simplificare a accesului la sistemul judiciar. Se ia in considerare o
abordare ingusta si ampla a definitiei "Curtii electronice". Sunt prezentate materiale privind inregistrarea si utilizarea sistemului "Curtii
electronice" prin intermediul site-ului oficial al Autoritatii Judiciare. Se propune conceptul sistemului "Curtii electronice”, tinand
seama de realittile procedurale. Avantajele si dezavantajele introducerii unui astfel de sistem in justitia nationald sunt considerate in
cadrul reformei judiciare, atat obiective, cat si subiective.

Cuvinte cheie: informatizare, proceduri juridice economice, e-tribunal, e-guvernare, reforma judiciara.

AKTYyaJlbHOCTh TeMbl. YCTOSBILAsI-
Csl TeHJCHIMs TNI00AU3alMU TIPABOBOTO
MPOCTPAHCTBA, AaIMMPOKCUMAIIUsS TPaBO-
BBIX CHCTEM, MHTETPALUS U YCIOKHEHUE
OOIICCTBCHHBIX OTHOIICHNUH, HICOIOTH-
YeCKOe M3MEHEHNE KOHIIETIINH CyAeOHOI
3aIIUTHl HA OCHOBE CIPABEIIIUBOCTU 00-
YCIIOBIIMBAIOT HEOOXOANMOCTE (hOpMHPO-
BaHMs HOBBIX HAI[MOHAJBHBIX IPABOBBIX
MMOJXOI0B B TIOHWMAaHUHU pa3perIeHust
FOPUINUECKUX CIIOPOB.

B HaumonanbHOM cyneOHOU pedopme
HOBBIM TOJXOIOM B Pa3spelIeHHH XO3siii-
CTBEHHBIX CIIOPOB Ha TPUHIIMIIAX ONTHMH-
3alMH, OMEPATHBHOCTH XO3SHCTBEHHOTO
CYZIONIPOM3BOZCTBA BBICTyIaeT HHpopma-
TH3AIIUs €T0 OPraHU3alOHHBIX U (YHKIH-
OHAJIBHBIX AIeMeHTOB. [Iponece unpopma-
TH3AllMA B XO3SHICTBEHHO# Tpoleccyab-
HOH cdepe 00yCIOBIMBACTCS PA3ITNIHBIMI
(bakTopam, 4TO B CBOFO OYEpE/Ib BIHSCT Ha
OIpe/eNIeHNE ero HallPaBJICHUH.

B xoHTekcTe eBpomnelcKux M Hauo-
HaJIBHBIX TPOIECCOB HH(DOPMATH3ALUK
chepbl  MpaBOCYAMsi  yperyJlIUpOBaHUE
XO3SICTBEHHO-TIPOLIECCYANbHBIX — IIPABO-
OTHOIICHUI C ITOMOIIBIO HOBBIX TEXHOJIO-
Al 3aHUMAET Ba)KHOE MECTO, a OTACIb-
HBIC aCTMEKThI UMEIOT PSIJI MPAKTHYECKUX
mpo0iem.

Cocrosinue ucciaenopanus. Ort-
JIeNTbHBIE aCTIeKThl MH(pOPMaTH3aIlH Ha-
[UOHAJIFHOTO CY/IOIPOU3BOACTBA OBLIH



LEGEA SI VIATA

UCCIIEIOBAaHbl TAaKUMU YYEHBIMHM  Kak
H.U. Jlorunosa [1], B.B. benoyc [2],
B.A. Cmupnosa, M.M. Ilapxomenko [3],
A.B. bpunues [4].

HecMoTpsi Ha BhILIENEPEYNCICHHbIC
HAay4HBIC HCCJICAOBaHMS, aKTyalbHOCTb
U HEJIOCTaTOYHOCTh HM3Yy4YCHHOCTH (haK-
TOPOB BIHMSHHS Ha JAWHAMHKY IIpOIeC-
coB MH(pOPMATH3AIMU B XO3SHCTBEHHOM
CYIOTIPOM3BOJICTBE, OTICIBHBIX CHCTEM-
HBIX BOIPOCOB JICHCTBHUS €r0 HHCTPYMEH-
TapUs ABISIOTCS MPEIIOCHIIKAME K TOMY,
4TOObI OHM CTAJIM OOBEKTOM JIaHHOI1 cTa-
THY ¥ JQJIBHEHIIEr0 Hay4HOTO HCCIeno-
BaHUS.

Leaplo craTbu SBISETCA aHAIU3 OT-
JIETIbHBIX aCMEeKTOB HMH(OpMaTH3aluk B
XO3SIHCTBEHHOM CYJOIPOU3BOJICTBE.

H30:xeHne OCHOBHOIO MarepuaJa.
[lepBoouepeqHpiMM B HAMOHAJIBHON
nporpamMme peOpMHUPOBAHUSI CHCTEMBI
MPaBOCYAUS SIBJISIOTCS BOIPOCHI OITH-
MH3aIMU Cy/eOHOoTo Iporecca, obecrie-
YeHHe OMNEPATUBHOCTU PAcCMOTPEHHs
XO3AHCTBEHHBIX €)1 U HH(POPMaMOHHON
IPaMOTHOCTH YYaCTHUKOB X035 {CTBEHHO-
ro Cyaomnpou3BoOACTBa. B ropuanyeckoi
JIUTEPaType OTMEYAIOT, YTO COBPEMECHHbIE
TEXHOJIOTUH JIOJDKHBI TapaHTHPOBATh CO-
OJIFO/ICHNE OCHOBHBIX IIPABOBBIX NMPUHIIHU-
OB, LEJIOCTHOCTh M MOJUIMHHOCTD JIOKY-
MEHTOB, KOH(HJICHI[HAILHOCTh JAHHBIX
U HE3aBHCUMOCTH CyneOHOIl CHCTeMbI
[1, c. 430]. [yst aTorO0 HEOOXOMMMO BHE-
JPSATH B CHCTEMY CYIONPOHM3BOJCTBA HE
TOJNIBKO CHCTeMBbl (uKcaruu cyaeOHbIX
peLIeHHI, HO ¥ CUCTEMbl KOMMYHHKALIUK
YYaCTHHUKOB CY/IOIIPOU3BOICTBA, IPOBE-
JICHUE JUCTAHLIMOHHOTO PAaCCMOTPEHUS
CyIeOHBIX  JieJl, aBTOMAaTU3HMPOBAHHbIC
0OaHKU JJAHHBIX JIeJT U CYIeOHBIX PEIICHUH,
MH()OPMALIMOHHO-TIOMCKOBBIE ~ CUCTEMBI,
ABTOMATH3UPOBAHHbBIC PaboUYKe MECTa Cy-
JTbH, TIOMOIITHUKA CYIIbU U T.1. [2].

PacripocTpaHeHHe HOBEHIINX TEXHO-
JIOTHil B CyZIeOHOM Mpolecce Ha4anoch B
crpanax EBporneiickoro Coroza n CIIIA, B
pesysbrare uero ObUIM BHEJPEHBI TAaKUE
CHCTEMBI pa3peleHus CyJeOHbIX CIOPOB
kak Onextponnbid cyn (E-court), Ynpas-
JeHUsT  AenaMu/DNeKTPOHHBIH  ApXUB
Jen (Case Management/Electronic Case
Files), OTKpBITHIN OCTYH K Cy/1eOHBIM OT-
yeram (Public Access to Court Electronic
Records), Skype-koudepenius cymneGHO-
TO 3aceaHus U T.1I.

CyIlIecTBEHHOE BIMSHHE Ha pPa3BH-
THE HH(OpPMATU3ALUK CYOIIPOU3BOICTBA
OKa3bIBAIOT ~ MHTCHCHUBHBIC  ITPOLECCHI

uHpopmaruzauu chepbl X03HCTBOBA-
HUA. 3HadeHWe wWHQoOpMaTHU3aLuM JUIs
pa3BUTHS OM3HECA CErojiiHs PacKpBIBAIOT
4yepe3 HEeOOXOAMMOCTb HMMETh aKTyallb-
HYIO ¥ CBOCBPEMEHHYIO MapKETHHTOBYIO
UHOOPMALIMIO C LEIbI0 MHHHMH3ALUN
PHCKOB HPEIIPUHUMATEIbCKOM JIesATEIb-
HOCTH B MHPOBOM MacmiTabe U pannoHa-
Iu3anuu OU3HEC-NIPOLIECCOB; BHEIPEHUE
coBpeMeHHbIX UT-cHCTEM B KOHTEKCTE
WHTEpHAI[MOHAIM3AIMKA ~ OHM3Heca  Kak
CIIC/ICTBHE TNPEOJOJICHUsI 0apbepoB B
HepeMelIeHNH MaTepUallbHbIX, (UHAH-
COBBIX M HMH(GOPMALMOHHBIX ITOTOKOB,
UHTErpallil KOMMYHHMKAIIUOHHBIX —TeX-
HOJIOTHH, MYJBTUMEIUNUHBIX YCTPOUCTB,
a Takke MCIOJIb30BAHHE MEKOPraHU-
3aI[MOHHBIX HH()OPMALMOHHBIX CHCTEM
(IOIS — Inter-Organizational Information
System); pa3BuTHE TpaHCHAIIMOHATHHBIX
xopriopanmii (THK) [5, ¢.187]. YunTsiBas
TaKhe 0O0bEKTUBHBIC (DAKTOPBI U C LEIbIO
MOBBIIICHUS] KauecTBa U 3(GPEKTHBHOCTH
YPOBHSI TOCYZIAPCTBEHHOTO YIPaBJICHHS B
cdepe X0351CTBOBAHHUS, YIOBICTBOPEHHUS
MHTEPECOB M MOTpeOHOCTEeN (PU3MUYeCcKnX
U IOPUINYECKHX JIULL, OBBIIICHUS KOHKY-
PEHTOCIIOCOOHOCTH M CTHUMYJIMPOBAHUS
COIMAJIbHO-9KOHOMHYECKOTO  Pa3BUTHS
roCyAapcTBa OBUIH IPUHSTHI CIEIYIOIINE
3aKOHBI YKpamHbl: «OO0 3JIEKTPOHHBIX
JIOKYMEHTAaX M JJIEKTPOHHOM JIOKyMEHTO-
obopore», «O0 amekTpoHHOI 1U(pPOBOI
noxnuck», «O 3aluTe NepCOHAIBHBIX
JMaHHbIX», «O0 aJMHHHCTPATHBHBIX YC-
ayrax», «O0 37eKTPOHHOH KOMMeEpLU»,
«O0 371EKTPOHHBIX JI0BEPUTEIIBHBIX YCITy-
rax» (Bcrymut B cuty 07.11.2018 ).

B Konuenuuu pa3BuTus 31EKTPOH-
HOTO ympaBjieHHus B YKpauHe [6] ompe-
JIeTICHBl  CIIEAYIOUIME IMYTH W CHOCOOBI
peuieHuss  OpOOJIEMBI:  MOJCPHHU3ALIUS
nyOJNUYHBIX YCIYr M pPa3BUTHE B3aUMO-
JIEHUCTBUSI BJACTH, TpaxJaH W OuW3Heca
C TOMOMIBI  MH(POPMALKOHHO-KOMMY-
HHUKAI[MOHHBIX TEXHOJOTHH (pa3BHTHE
ANEKTPOHHBIX YCIIYT, Pa3BUTHE OTKPBITHIX
JTAHHBIX, PA3BUTHE 3JIEKTPOHHBIX HHCTPY-
MEHTOB IIPUBJICYCHHUS IPAK/IaH, Pa3BUTHE
JNIEKTPOHHOH HASHTHU(UKALMM M JI0Be-
PHTENBHBIX YCIIYT); MOAEPHHU3ALHS TOCY-
JIAPCTBEHHOI'O YIIPABJICHUS C IOMOIBIO
UH(POPMAITMOHHO-KOMMYHHKAI[HOHHBIX
TEXHOJIOTHH  (pa3BUTHE AIIEKTPOHHOTO
B3aHMOJICICTBHS, Pa3BUTHE OJICKTPOH-
HOTO JOKYMEHTOOOOpOTa, 3JIEKTPOHHOE
ynpasiieHrne 0a30BBIMH OTPACIISIMU U O]
JICpPIKKa TIPUOPUTETHBIX pedopM); yrpas-
JICHHE Pa3BUTHEM 3JICKTPOHHOTO YIpaB-
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nenus: (hopmupoBanue 6a3oBoil UHDOpP-
MaIlMOHHO-TEJIEKOMMYHHUKAIlMOHHOM
UHQPACTPYKTYPHI AEKTPOHHOIO TPaBHU-
TEJLCTBA, MOBbILICHHE 3(PEKTUBHOCTH
9JIEKTPOHHOTO ympaBieHus). B HacTos-
mee BpeMs BHEAPEHBI M JICHCTBYIOT
9NIEKTPOHHBIE YCIyTH B cdepe rocynap-
CTBEHHOH  perucTpamuy  (QU3NIecKnx
JHI-TIpeIIPUHAMATEICH U I0PUANIECKIX
JIILI, CTPOUTENBCTBA, 36MJIH U SKOJIOTHH.

17 suBapst 2018 r. Kaburer MunHu-
cTpoB YkpauHbl oxnobpun Konuenmuio
pa3BuTHA HM(MPOBON FIKOHOMUKH U 001Ie-
ctBa Ykpaunsl Ha 2018-2020 rr. (nanee —
KoHuenuust) n yTBepaui iaH Mepornpu-
AT 10 ee peanuszauuu. KiroueBbIMU
uaesMu naHHod KoHIENIHMH SBISIOTCS
pasButre 1H(GPOBOH HHPPACTPYKTYpBHI,
uudpoBuzanys 00pa3oBaTENbHBIX IIPO-
[IECCOB U CTUMYIHPOBAHNE IH(PPOBBIX
npeoOpa3oBaHuil B cucTeMe 00pa3oBa-
HHSI, MEJUIIMHE, YKOJIOTHH, OC3HATNIHON
SKOHOMHKE, HHPPACTPYKTYpe, TPaHCIIOp-
Te, OOLIECTBEHHOH 0€30MacHOCTH M T.JI.
IIpembep-munuctp Ykpaunsl Bragumup
I'poiicMan Ha BcTpede C pPYKOBOJIHUTE-
JSMHU  KPYNHEHIIUX KOMIIAHUHM CTpaHbl
(01.02.2018 1) B mopsiake 0OCYM ACHHS
conepxanus KoHenuuu, ri1aBHON LENbIO
pa3BuTHS HH(POBOI YKOHOMHKH OIIpesie-
JIWJT TIPEIOCTABIICHHUE TPpaXKIaHaM, O13He-
CY, TPOMBIIIJIEHHOCTH U CTPaHE B IIETIOM,
HOBBIX BO3MOXKHOCTEH U1 OBICTpOTO,
JIEIIEBOI0 M Ka4eCTBEHHOTro pocra [7].
ITosToMy pacmpocTpaHeHHe DIIEKTPOH-
HBIX (JOPM Ha paspelIeHNe CIIOPOB X035~
CTBEHHBIMH CYJaMH C Y4acTHEM CyObeK-
TOB XO35IHICTBOBAHMS SBJIACTCS JIOTHYHBIM
1 aKTyaJIbHBIM LIarOM.

[puHIMIHAaNbHO HOBBIM HAIpaBlie-
HUEeM MH(OPMATH3ALMK XO3SHCTBEHHOTO
CYJOIIPOHM3BOICTBA SIBISAETCS IIOCTPOCHHE
1 BBEJICHUE B JICWCTBHE CUCTEMBI «DIIEK-
TPOHHBIH Cya» OTHOCHTEIBHO MOAAIN
HCKOBBIX 3asIBIICHHUH, JOKYMEHTOB JIea B
UIEKTPOHHOM BHJIe corlacHO Konnenmunm
JJIEKTPOHHOTO CyAa, KoTopasi Oblia pas-
paborana B 2012 roxy rocynapcTBeHHBIM
npexnpuatieM «Hubopmannonsse cy-
NeOHBIE CHCTEMBD).

B ropuanyeckoit nureparype U npak-
THKE CYIICCTBYIOT Pa3JIMYHbIC IOXOMBI
K OIPENENICHUIO MOHATUS «DJIEKTPOH-
HBII cym». OIHM aBTOPBI 0] MOHATHEM
«DJEKTPOHHBIA Cya» IOHUMAIOT aBTO-
MaTH3aIMI0 MPOLECCOB CyAeOHOTO me-
JIONIPOM3BOJICTBA M OOECIIeUeHHE ITOJTHO-
[IEHHOTO paclpoCTpaHeHus] HHpOpMauu
OTHOCHUTEJBHO Cy/IeOHOTO pacCMOTPEHHUS,



S\ ARTIE 2018

paBoBoil mHpopmarmu, 0000LIeHNs Cy-
NeOHOI NpaKkTHKH, MyOIMKaly 3TOW MH-
(dbopmanuu 11 rpakaH, a Takke odecrie-
YyeHHe COOITIOICHUS TTPOLIECCYaIbHbIX CPO-
kOB [3]. «OneKTpoHHBIN CyI» MOHUMAIOT
TaKXKe KaK BO3MOKHOCTh OOMEHa IpoIiec-
CyaJIbHBIMH JIOKyMEHTAaMH MEXIy CYIOM
1 yJaCTHHKaMH TpOoIecca B AIEKTPOHHOM
Buae. Takoll moaxox uMmeer y3KMH Xapak-
Tep, KOTOPBIIl OPUEHTHUPOBAH HA KOHKPET-
HO- TIPUKJIA/THBIE ACTIKTHI.

Bonee mumpokuii monxon NpUMEHEH
B HOSICHUTEIIBHOU 3aIlMCKEe K 3aKOHOIIPO-
exty Ne 6232 «O BHeceHUM HM3MEHEHUH
B XO3siCTBEHHBIN MpOIeCcCyalbHbIA KO-
nekc Ykpaussbl, [paxaanckuil mpoueccy-
anpHBIN Kofeke Ykpaunsl, Kogexe aamu-
HUCTPATHUBHOTO CYIOIPOM3BOJICTBA YKpa-
WHBI U JPYTHE 3aKOHOJATEIbHBIC aKThI».
OnmHO#l W3 3amad 3aKOHOMpPOEKTa 000-
3HAUEHO II0ATAIlHOE BHEIPEHUE HWHCTPY-
MEHTOB «DIJIEKTPOHHOTO IIPABOCYIMSI».
Taxoli 1mar mo3BOJIUT 00pamarsCcs B CY/I,
IUIATUTh CyAeOHbI cOOp, ydyacTBOBATH
B PAacCMOTPEHMH Jela, Mojydarh Heoo-
XOAUMYIO MH(POPMALMIO U JJOKYMEHTHI C
TIOMOILBIO JIEKTPOHHBIX CPE/ICTB, COBEP-
LICHCTBOBATh CHCTEMY OOecriedeHHsl He-
MIPENB3SATOTO paclpeeNeHus el MKy
CyZBSIMH, B YaCTHOCTHU OIIPEJIeJICHUe Cy-
IbM U (WIN) COCTaBa KOJNJIETHH Cylded Ha
BCEX CTaMAX CyneOHOTO NPOM3BOACTBA
[9]. Ilpu oTom B 1. 3.10 maHHOTO MpOEKTA
WH(POPMAIIMOHHBIE TEXHOJIOTHH TEPMUHO-
JIOTHYECKH OTOXKJECTBIEHBI C TOHSITHEM
«ONEeKTPOHHBIH CyI».

JL.W. Porau cymHocTh «JIEKTPOHHOTO
Cyla» pacKpbIBaeT 4epe3 KpUTepHil orpe-
JIeJICHUs] TVIABHOM LIeJIM, KOTOpasi 3aKIIio-
YaeTcst B YHIPOILECHHH JIOCTYIIa K IPaBOCY-
J1I0 (MakCMMaJIbHOE TIPUMEHEHHe HH(Op-
MalMOHHBIX TEXHOJOTUH, BO3MOXXHOCTH
COBEPIIICHHST BCEX IMPOLECCYaNbHBIX IeH-
CTBHH Yepe3 CPEeiCTBa AIEKTPOHHOH CBS-
31 C COOTBETCTBYIOIIMMH MEXaHW3MaMHU
nneHTHGUKanMKM U Oe3omacHocTH), obe-
CHeYeHHH OBICTPOro M YIOOHOTO JIOCTY-
Ia rpaxJaH K MH(GOpMAMU O IBHKESHUH
Jiena, BpeMEHU M MECTE €r0 PACCMOTPEHHS,
oOMeHa MpOoIecCyallbHbIMU JJOKYMEHTAMH
MEX]y CyIOM M YYacTHHUKaMHU CyneOHOro
nporecca ¢ MPUMEHEHUEM BJIEKTPOHHOM
U(POBOI MOANKCH, HANAKUBAaHUK TPO-
Lecca ornepaTMBHOro oOmeHa HH(pOpMa-
el B AIEKTPOHHOM BHJE MEXIy Cyneo-
HBIMH yUPESKACHUAMH, YIaCTHUKAMH TIPO-
necca, a Takke APYTUMHU TOCyIapCTBCHHBI-
MH CTPYKTypaMH, BO3MO)KHOCTH YIIIaThl
cyaeOHoro cOopa ¢ MCIOIb30BaHIEM IIIa-

TEXHBIX cHcTeM yepe3 MHTepHeT B pexu-
Me peasibHOro Bpemenu [10].

Ha eme onuH Ba)kHBIM acreKkT cucTe-
MbI «DJIEKTPOHHOTIO Cy/ia» 00paTHIN BHHU-
MaHHe y4aCTHHKH ceMHuHapa «Peanmzanus
MpoeKTa « DNMEKTPOHHBIH Cy/» — AITOPUTM
neiicTBuity. OHM MOAYEPKHYIIH, YTO BBE-
JIeHNE TIPOEKTa « DNEKTPOHHBIN CyI» — 3TO
CYIIECTBEHHAs] M TMOJIOKUTEIbHAs HOBa-
must, Omaromapsi KOTOpOW CHU3SITCS Ma-
TepuaJbHBIE M BPEMEHHbBIE 3aTpaTbl Ha
paccMoTpeHue cyneOHbIX nen. /[leiicTBu-
TENbHO, (MHAHCOBBIN AaCHEKT SBIACTCS
BaXHBIM  (hakTOopoM  pedopMHpOBaHUS
BCeX CeKTopoB rocynapctBa. C apyroit
CTOPOHBI, JUIsl JOCTHXKEHHUS B IIEPCIIEKTHBE
CYILIECTBEHHOTO YMEHBIICHUS 3aTpaT, KaK
CO CTOPOHBI TOCYJIaPCTBA, TaK U MOTPEOU-
Tesel cyneOHOH ycmyrH, caMu pedopMbl
B YaCTH BHEAPEHUS CHCTEMBI «DJIEKTPOH-
HBI Cym» JODKHBI MMETH JOCTATOUHYIO
(hMHAHCOBYIO MOJUICPIKKY.

HeoOxomuMo — mpu3Hare, 4Yto ¢
2014 roma Mozens (UHAHCHPOBAHUS
cdepbl TpaBOCyAMs HpeTrepriesa Cyle-
CTBEHHbIE IOJIOKUTEIIbHBIE HM3MEHEHHS,
MIOJTBEPIK/ICHUEM 4Yero SBIISIOTCA COOT-
BETCTBYIOLIME Pa3/Ieibl TOCYAAPCTBEHHBIX
oromkeroB. Kpome Toro, peanbHyro mHo-
MOILlb B BOHpOCax (PUHAHCHPOBAHUS Cy-
nieOHON peOopMBI OKa3bIBAIOT MHOCTPAH-
Hele mapTHepsl. Tak, cormracHo Cormra-
IeHWI0 O (PMHAHCHUPOBAHUH IIPOTPAMMBbI
«ITomnmeprkka peopM 1Mo pa3BUTHIO Bep-
xoBeHcTBa TipaBa B Ykpawmne (IIPABO)y,
EBporneiickast komuccns npoduHaHCHpyeT
Pl MEpONpUATHH 1O pedopMHUPOBAHHUIO
MPaBOBOM CHCTEMbl B YKpaWHe, KOTO-
pas IperycMarpuBacT IPeJOCTaBICHHUE
52,5 MIWUIMOHA €BpO Ha MOAICPIKKY Cy-
neGHo#t pedopmbl. B yactHOCTH, 9TO Kaca-
€TCS M BOIIPOCOB YITyUIICHHUS JOCTyNa K
CHCTEeMe ITPaBOCYHS.

WuTepecuoit SIBJIIETCS MBICIIb
A.B. BppIHIIEBa OTHOCHTEIBEHO TOTO, YTO
pedopmupoBanue CYIIOIIPOM3BOLCTBA

B0OOIIIE ¥ pe(hopMUpPOBAHNE ITPOLIECCYAT-
HBIX MPABUII JIOJUKHO MJTH HE OT Halpas-
JICHUsl «BCTpaMBaHUs» HOBBIX HH(pOpMa-
LHOHHBIX TEXHOJIOTUI B CYIIECTBYIOIINE
IpOLeCCyalIbHbIE HOPMBI, @ HA000POT — B
HaIlpaBJICHUH HOPMAaTHBHO-IIPOLICCCYyallb-
HOTO YpEerylMpoBaHus NPUHIUIIHAIBHO
HOBOH 3MIEKTPOHHON MOJEIH CyaeOHOro
mporecca [4, ¢.26-27]. MOXHO TUCKYTH-
poBaTh MO BOIPOCY OTHOCUTEIBHO TOIO,
YTO OOJIKHO OBITE NEpBUYHBIM, a4 YTO —
BTOpUYHBIM. B YkpanHe ykazaHHbIE TIpO-
LIECCBl  XapaKTEpU3YIOTCs ONpEIesICHHON

OZIHOBPEMEHHOCTBIO, YTO COOTBETCTBYET
00BEKTHBHBIM MUPOBBIM ITPOLIECCaM U Ha-
LIMOHAJIbHBIM 3aKOHOMEPHOCTSIM.

Bocmnonb3oBarecst cucteMoit  «Oiek-
TPOHHBIH CYy[» MOXKHO 4epe3 oduinaib-
HBII caiit cymeOHo# Bmactu (http:/old.
court.gov.ua/ecourt/) u B Kabunere anex-
TPOHHBIX CEpPBUCOB. B mH(pOpMaImoHHOM
Marepuaie 0 pabore «DIeKTPOHHOTO
Cyaa» yKa3aHO, YTO JJIsl ITOJTyYeHHUs Ipo-
[IECCYaTbHBIX JJOKYMEHTOB B JIEKTPOHHOM
BUJIE HYXHO!

1. 3aperucTpupoBarbCsi B CUCTEME
OOMEHa JICKTPOHHBIMH  JIOKYMEHTAMH
MEX]y CyIOM M YYacTHHKaMHU CyaeOHOro
nporiecca (3aBeCTH IOYTOBbIN SLIUK JICK-
TPOHHOTO Cy/Ia) Ha BeO-mopTase cyneOHOit
BJIACTH YKpauHbI 110 ajpecy mail.gov.ua.

2. Ilomate B cyn 3asiBI€HHE O MOIy-
YeHUW TPONECCYyalbHBIX JOKYMEHTOB B
SNIEKTPOHHOM BHJe. brank Takoro 3ass-
JICHUsI HEeoOXOMMO pacrieyarartb Ha BeO-
roprasie cyJeOHO BIacTH YKpanHbI B BBI-
IIeyKa3aHHOM paszene. [IpoueccyanbHble
JIOKYMEHTBI 110 COOTBETCTBYIOILEMY JIEILY,
BBIJIAaHHBIE TIOCJIE JIaThl MOJAYM yKa3aH-
HOTO 3asBIICHU B CyJl, Oy/lyT MOCTYIIaTh B
9JIEKTPOHHOM BHJIE HA 3apErHCTPUPOBAH-
HBIA DJIEKTPOHHBIN aapec y4acTHHKa Cy-
neOHoro mporecca B JoMeHe mail.gov.ua,
YKa3aHHOM B 3asiBlicHUH [ 11].

[Ipu perucrpauuu B cucreme, pasme-
IIEHHOW Ha BeO-moprasie cyaeOHOH Bia-
CTH YKpauHBI, OJIL30BaTeb 00s3aTeIILHO
3amoHseT (YOPMyY PErucTpaIyy ¢ yKazaHu-
eM cieryromieit nHhopMaIyu: HaMMeHOBa-
HUE I FOPUANYECKUX JIULL WK haMuIns,
UMs1, OTYECTBO JUIsl PU3NUECKUX U HU3HUe-
CKMX JIML-TIPeIIPUHUMATENCH; Ui 10pu-
JIUYECKMX JIML — HICHTH()UKAIMOHHBII
KOJI FOPHANYECKOTO JINIA, ISt QU3HYECKHUX
U QU3MYECKUX JIUL-TIPEIPUHUMATENCH —
UJICHTU(UKALMOHHBI HOMEp HaJIOTroILIa-
TEeNbIIMKa — (PU3UUECKOTO JTUIIA (B CITydae
OTCYTCTBHS MJCHTH(HUKAIFIOHHOTO HOMe-
pa — cepust 1 HOMep HaciopTa rpakaaHu-
Ha); aJIpec MecTa HaXOXKJICHUS WK MecTa
KuTesbcTBa (C 00sI3aTeNIbHBIM  YKa3aHHU-
€M IIOYTOBOTO MHJIEKCA); aJpec JMYHOH
ANMEeKTPOHHOM TouThl (e-mail) Tob30-
Barellsi, KOTOPbI B JajbHeHIneM OymeT
UCIIOJIb30BAThCsl @ JMUHUCTPATOPOM IS
MH(OPMUPOBAHYS TTOJIB30BATENS O [ApoJe
nocrtymna k Cucreme (B ciiydae ero u3MeHe-
HHUSL W JIJTs1 HATIOMAHAHUS TI0JIb30BATEII0
MapoJib), a TAKXKe COOOIIEHNUS O TIOCTYTLIe-
HUM Ha JIEKTPOHHBIN aipec MH(POpMALUI
1o CyZeOHBIM JienaM; HoMepa Tele(oHOB
(dakcoB); uHpOpMaLUA O JHIE, KOTOPOE



BHECJIO JIaHHbIE ((haMUIIUSL, UMS, OTYECTBO,
JIOJDKHOCTb, HOMep TeneoHa); 1aTa 1 Bpe-
M3l 3aIlOJIHEHHUS, KOTOPbIE MPOCTABIISIOTCS
ABTOMAaTHYECKH; coacue CyObeKkTa Iep-
COHAJIbHBIX JTAHHBIX HA 00Pa0OTKY Mepco-
HaJIbHBIX AaHHBIX (U1 QU3UYECKUX JIMLY).

B ciyuae COOTBETCTBHSI U IOJHOTBI
BHECEHUS T0JIb30BareeM HHPOpMaInH B
mabinon ¢opmel peructpanmu CrcTemMoit
ABTOMAaTHYCCKH FCHEPUPYETCS a/IpeC ICK-
TPOHHOM MOYTHI MOJIb30BarTesIst B (hopmare:
UJICHTU(UKALMOHHBIN KOJI IOPHNYECKOTO
JMIA WIM MACHTH(HUKALHMOHHBIH HOMEp
HAJIOTOIUIATENbIINKA — (PU3UYECKOTO JIMIA
(B ciy4ae OTCYTCTBHSI WACHTU(HKAIIMOH-
HOTO HOMEpa — Cepus U HOMEp Iacropra
rpaxnannHa)  «@mail.gov.uay. Tlocrne
ABTOMAaTHYECKON I'€Hepaliy aapeca dJeK-
TPOHHOMW TOYTHI MOJIB30BATENb B OT/CIIb-
HOM TIOJIE OTMEYaeT Mapoib JIOCTyMa K
MOYTOBOMY SIIIUKY, KOTOPBIH B JajbHEH-
IeM OH MOXKET U3MEHUTH [12, ¢. 51].

O000mmIast  BBIIECKA3aHHOE, MOXHO
«ONEeKTPOHHBIN CYI» PaccMaTpUBaTh Kak
cyaeOHyto miargopMy, CaHKIMOHUPOBAH-
HYIO TOCYIapCTBOM JUISl OCYLIECTBIICHHS
3NEKTPOHHBIX ACUCTBUNA YIOITHOMOYEHHBI-
MU CyOBEKTaMU JJIs1 YAy UIICHHs CYAeOHBIX
yeayr B cucteme 3(hGEeKTUBHOCTH Cye0-
HO 3aIlUTBI IPaB U MHTEPECOB (hu3Mye-
CKHX, FOPUIMYECKHX JIUI M TOCYIapCTBa.

[MpenmymiecTBo «DNEeKTPOHHOTO
Cyla» COCTOMT B TOM, YTO OH IMpeo-
CTaBISICT BO3MOXKHOCTB JUIsi  BO30OYKJIe-
HHSl TIPOU3BOJICTBA IO JICY C TOMOIIBIO
SNEKTPOHHBIX CPEACTB, OCYILIECTBICHUS
JJIbHEMIMX MpoLeccyaIbHbIX JCHCTBUI
B paMKax MpPOU3BOJCTBA B CHCTEME 3JIeK-
TPOHHOTO JIOKYMEHTOO0OPOTA, MOIYyYEHHUS
CBEJICHUI 0 X0I€ JIeJ1a ITyTeM BO3MOXKHOIO
OCTyna K CyaeOHOU WH(OPMAIMOHHON
cucTeMe, ToyuyeHus uHdpopMmauu o pe-
3yJbTarax IPOU3BOJCTBA B AJICKTPOHHOIL
dbopme. Brenernune 3T0it mogcucTeMsr 00e-
CIICUHBACT:

a) HeMPEPBIBHOCTH CYACOHOIO MpoIec-
ca C WCIOJNb30BAHMEM HWHHOBAIMOHHBIX
MH(OPMALIMOHHBIX TEXHOJIOTHI;

0) OpraHHM3aIMI0 BCErO IHKJA JJIeK-
TPOHHOTO JJOKyMEHTO00OPOTA HE TOJIBKO B
Cyaax, HO ¥ BO BCEX OpraHax M y4pexjie-
HUSIX cyneOHol cucremsr [13, ¢.178].

HecMmoTpss Ha 3HAauWTENbHYIO MOJ-
JEPXKKY TPOLECCOB BHEOPEHHS AJICK-
TPOHHBIX JJIEMEHTOB B XO35HCTBEHHOEC
CYAOIPOU3BOJICTBO, YYCHBIC YKa3bIBAIOT
Ha OMPEICICHHbIC MUHYCBI M TIPEI0CTEpe-
KCHUSI B 9TOM Borpoce. OHU 3aKITFOYAr0T-
csl B creyrorieM: 1) OTCyTCTBHE €IMHOM

YHAQULIUPOBAHHOW  WH(OPMAIIMOHHOMN
wiatGopmbl 11 OOIICHUST YYaCTHUKOB
npolecca ¢ CylIOM M JPYTHMMH rocynap-
CTBEHHBIMH OpraHaMy; 2) OTCYTCTBUE €/1U-
HBIX CTaHJApTOB MH(MOPMAIIMOHHOTO KOH-
TEHTa, KOTOPBIM JOJKHBI OTBEYATh COOT-
BETCTBYIOIIHE CyAeOHbIe HH(OPMAINOH-
HBIE PECYPCHI, 2JIEKTPOHHEBIE CEpPBHCHI, H
OTCYTCTBHE CTUMYJIOB I10 X YIIyUIIEHHIO;
3) orcyTcTBHe PHUHAHCOBBIX cpeacTB. Ot-
CYTCTBHE HaJUIeKaNero (MHAHCHPOBAHUS
cyneOHOl cucTeMbl B BOIpOcax HHQOp-
MaTU3alu TPUBOJUT K HECHOCOOHOCTH
Y/IOBICTBOPEHUsT ~ TOTpeOHOCTEl  BCex
JKENAIOUINX B TOJIB30BAHUU OIpPE/EIICH-
HBIMH CEpBHCAMHU BCIEACTBHE HEJOCTa-
TOYHOCTH MOIIIHOCTEH COOTBETCTBYIOIIHX
HPOrPaMMHO-ANNAPATHBIX ~ KOMIUIEKCOB
U HEIOCTATOYHOCTH CIICIHAINCTOB IS
ux oOcmyXuBaHHs; 4) IUCCOHAHC WH-
(hOpManMOHHBIX TEXHOJOTHH M TIpOIec-
cyanbHbIX npasui [4, c. 20]; 5) puck no-
TepH IOPUANIECKH BAKHOM MH(OpMaImy;
6) OTCYTCTBHE KOMIIBIOTEPHON TI'PaMoT-
HOCTH Ha YpOBHE KBAIM(DUIMPOBAHHBIX
nonb3oBaresell y cyaeil M COTPYJHHKOB
armapara cyjei; 7) HeJOCTaTOYHOCTh TeX-
HUYECKOT0 OCHAIIICHUS Cy/IeH; 8) MCHXO0I0-
THYECKUIl acleKT, TaK Kak OOJBIIHHCTBO
rpakaaH MpPEeIOYUTACT TPAJULHOHHOE
OymaxkHOE Cynonpon3BojacTBo [14, . 104].

BbiBoabI

1. Tlpomecc wHTeHCH(UKAINK WH-
(opmarmza B cdepe XO3IHCTBEHHOTO
CYIOTIIPOU3BOJICTBA MOXKHO OIIEHHMBATH ITO
CIIETYFOLIUM OCHOBHBIM (haKTOpaM: a) IJ10-
Ganu3aiys UHHOPMAIIMOHHOTO MIPOCTPAH-
CTBA M HWMIUIEMEHTAIMS EBPOINEHCKUX
CTQHJAPTOB  SJIEKTPOHHOTO  IPABOCYIIHS
B HALMOHAJIbHYIO TIPABOBYIO CHCTEMY; 0)
aKTUBM3aLMs (PUHAHCHPOBAHUS MPOEKTOB
BHE/IpEHUST HH(OPMAIMOHHBIX TEXHOJIO-
THi B cdepy MPpaBOCYyIHsT; B) IPOIECCH MH-
(hopmaruzariu chepsl XO3THCTBOBAHUSI, T)
3ampoc M CIpoc O0IIecTBa Ha BHEIPEHHE
CHCTEMBl HOBEHIINX COBPEMEHHBIX TeX-
HOJIOTHH B BOIIPOCAX OOECIIEUeHHUS TaKOH
o0uieil IEeHHOCTH, KaK 3alljuTa MpaB U UH-
TEpecOB Ha MNPHHIMIAX JIOCTYIHOCTH U
OIIEPaTUBHOCTH.

2. Ilpennaraercs cuctemy «NEKTPOH-
HOTO Cy/la» paccMarpHuBarh Kak CyneOHyI0
mwiatGopMy, CaHKIMOHUPOBAHHYIO TOCY-
JTApCTBOM ISl OCYIIECTBICHUS HIEKTPOH-
HBIX JICUCTBUH YIIOJTHOMOYEHHBIMHU CyOB-
eKTaMH C IENbI0 YIy4IIeHHUs CyAeOHBIX
ycIyT B cucteMe 3(QEeKTHBHOCTH Cyned-
HOM 3aIUTHI IIPaB U UHTEPECOB (H3NUe-
CKUX, FOPUTNUECKHX JIUI] ¥ TOCYIapCTBa.

MARTIE 2018

CnucoK HCIIOJIb30BAHHOI JMTepa-
TYpBI:

1. JlorinoBa H. 1. VYmposamkenus
eJIEKTPOHHOTO IIPAaBOCYIJSI B CHCTEMY
cynounncta/ H. I. JlorinoBa // AkryainbHi
npobiemMu JiepkaBu 1 mpasa: 30. Hayk.
p. / peaxon.: C.B. KiBanos (Tosos. pen.),
B.M. JIppoMmiH (3acT. TOJIOB. pex.)

1O.I1. Anenin [ta in.]; MOH VYkpaiuu;
HY OIOA. — Oneca: ¥Opun. 1-pa, 2014. —
Bun. 72. —429-435 c.

2. binoyc B.B. IuHOBauiiini Ha-
NpsAMKH  iH(popMaTn3anii Cygo4yuHCTBa /
B.B. binoyc // Teopisi Ta mpakTHKa CyT0BOT
SKCTIEPTU3H 1 KPUMIHAJIICTHKN: 301pHHUK
HayKOBHUX mpatb/peakon.: M.JI. [umban,
B.IO. Illenitbko Ta iH. — Xapkis: IpaBo,
2011. — Bum. 11. - 97-106 c.

3. CwmipuoBa B.O., IlapxomeHko
M.M. IlpoGnemu BrpoBamxenHs «Emek-
TpoHHOTOCYIy» B Yipaini/B.O.CwmipHoBa,
M.M. Ilapxomenko // 30ipHUK HAyKOBHX
crareit JlonHTY. — 2012. [EnextponHuuii
pecypc]. — Pexxum mpoctymy:

http://ea.dgtu.donetsk.ua:8080/
bitstream/123456789/6124/1/
CwmiproBa,%?20Ilapxo-menko.pdf.

4. bpunues O.B. «Enexrponunii
cyn» B Ykpaini. JJocBia Ta MepcreKTUBH:
moHnorpadis / O.B. Bpunues. — X. : [pa-
B0, 2016. — 72 c. — (Cepis «IHHOBaIiiiHE
CYCIIBCTBO 1 PO3BUTOK 3aKOHO/IABCTBA»)

5. Copoka M.B. Iundopmaruzanis
SIK n1o0abHAN HUB1LTI3aLITHAN
tpenn possurky THK / M.B. Copo-
ka. — 2011. — C. 187. [EnexrponHnuii pe-
cypc]. — Pexxum noctymy: 188http://ena.
Ip.edu.ua/bitstream/ntb/16263/3/103
Soroka 187 188 Modern Problems.pdf

6. IIpo cxBanennsa Konnenuii po3But-
Ky €JIEKTPOHHOTO ypsITyBaHHs B YKpaiHi:
Posnopsyxkenns: KMV Bin 20 BepecHst
2017 p. Ne 649-p. — [EnexkrponHuii pe-
cypc]. — Pexxum moctymy: https://www.
kmu.gov.ua/ua/npas/250287124

7. Tlpem’ep-MmiHicTp 00roBopuB 3
0i3HeCOM LU(PPOBUI PO3BUTOK EKOHOMIKH
Vipainun 01.02.2018. // Tadopmanis 3
o¢iuiitHoro caiity JlepkareHTCTBa eneK-
TPOHHOTO ypsayBaHHS Ykpainu [Emek-
TpoHHHH pecypc]. — Pexum nmocrymy:
phttp://dknii.gov.ua/content/premyer-
ministr-obgovoryv-z-biznesom-cyfrovyy-
rozvytok-ekonomiky-ukrayiny

8. «EnexrpoHHM cym: 3apyOiKHUMA
JOCBII Ta BIPOBA/DKEHHS B YKpaiHi».
BinHuipkuid  anessuiiiHuil - aaMiHicTpa-
TuBHUA cyn. — 15 cepnus 2016. —



MARTIE 2018

[Enextponnuit  pecypc]. —  Pexum
noctymy:http://www.vaas.gov.ua/news/
elektronnij-sud-zarubizhnij-dosvid-ta-
vprovadzhennya-v-ukra%D1%97ni/

9. Ilpoekr 3akony «IIpo BHeceHHs
3MiH 10 Tocmopapchkoro mporecyaibHO-
ro Koiekcy Ykpainu, I{uBinbHOro mnpo-
IeCyaIbHOTO Koziekcy Ykpainu, Komekcy
aJIMiHICTPAaTHBHOTO CYIOYMHCTBA YKpaiHU
Ta IHIIMX 3aKOHOJaBYMX akTiB Ne6232 Bij
23.03.2017»: ITosicHroBanIbHA 3ammcKa Bij
23.03.2017. — [EnextponHuii pecypc]. —
Pexxum nocrymy: http://wl.cl.rada.gov.ua/
pls/zweb2/webproc4 1?pf3511=61415

10. Porau JI. Ton-10 3min I'TIK Bixn
cymai Bepxosuoro Cymy / Jlapuca Po-
rau // FOpnura. AHanuTuKa IpaBOINpPU-
meHenus. — 07.12.17 [Enexrponnuii pe-
cype]. — Pexum pmocrymy: http:/jurliga.
ligazakon.ua/news/2017/12/7/166877 .htm

11. Indopmanis mono podoru «Emnex-
TPOHHOTO Cyay». Hajcuianus mpouecy-
QTBHUX JIOKYMEHTIB EJICKTPOHHOK IO-
LITOI0 YYaCHUKAaM CYIOBOTO MPOLECY. —
[Enexrponnuii pecypc]. — Pexxum pocry-
my: https://court.gov.ua/emailec

12. KoBryn M.A. EnexkrpoHHuid cyn:
npu3BuyaiiMocs 10 Hoaiid / M.A. Kos-
TyH // Bicuuk HamuionaneHoi acoriarii
amBokariB Ykpainu. —2015. — Ne 5. — 51 c.

13. Hlampait O.B. Enexrponnuii cyn B
YKpaiHCbKOMY CYJOYMHCTBI: HOpPMAaTHBHE
BPETYJIFOBaHHSI Ta TMEpPIi MPAaKTUYHI 370-
oytku / O.B. Hlampaii / YHiBepcuTeTchKi
HaykoBi 3ammcku. — 2014, — Ne 3. —
174-184 c.

14. Kymakosa-Kocrunpka H.B. Enek-
TPOHHE IPABOCYIUIS: YKPATHCBKI peail
Ta 3apyoixuuit nocein / H.B. Kymaxo-
Ba-Koctuipka // HOpuanunuii dacommc
HamionaneHoi — akamemii — BHYTpILIHIX
crpas. —Ne 1. —2013. - 103-109 c.

NHOOPMALVS Ob ABTOPE
HNBanrora Haranps BajaepbeBHa —
KaHauaar OpUANYCCKUX HAyK, AOLCHT
kadenpsl mpaBa U MyOIMYHOTO aJMHHU-
cTpHpoBaHus MapuyIoibCKoro rocynap-
CTBEHHOT'O YHUBEPCUTETA

INFORMATION ABOUT THE AUTHOR
Ivanyuta Natalya V. — Candidate of
Law Sciences, Associate Professor, Head
of Department of Law and Public Admin-
istration of Mariupol State University

Natalaivanuta9@gmail.com

UDC 341.1

LEGEA SI VIATA

THE CONCEPTS OF LEGAL NATURE
OF THE EURASIAN ECONOMIC UNION

Tuliya KAZMIRYK,
Postgraduate Student at the Comparative and European Law Department,
Institute of International Relations of Taras Shevchenko National University of Kyiv

SUMMARY
The present article has been an attempt to study and analyze different concepts and
approaches to legal nature of the Eurasian Economic Union. This paper also highlights
competence of the Eurasian Economic Union as well supranationality phenomenon in

the law of the EAEU.

Key words: Eurasian Economic Union, legal nature of the Eurasian Economic
Union, international legal status of the Eurasian Economic Union, supranationality,
competence of the Eurasian Economic Union.

KOHIEINH IOPUINYECKOI TPUPOBI
EBPA3HIICKOTO DKOHOMHYECKOTI'O COIO3A

FOaus KASbMUPHK,
aCTIMPaHT Ka(eIpbl CPABHUTEIHHOTO U €BPOIIEHCKOTO IpaBa
MHucTuTyTa MEXKIyHAPOIHBIX OTHOILICHUH
KueBckoro HalimoHanbHOTO yHUBEpcUTeTa MMeHH Tapaca IlleBuenko

AHHOTALNUA
B crarbe paccMOTpeHBI M NMPOaHATM3UPOBAHBI KOHIENIUK U TOAXOABI K ONpese-
JICHUIO IOpUAMYECKON mpupozabl EBpasuiickoro sxkoHOMHYECKOro coro3a. OcBelieHb
KomIieTeHIust EBpa3uiickoro S5KOHOMHUYECKOTO CO03a, a TAKXKE BOIPOC HaJHAIIMOHAIIb-
HOCTH B IIpaBe EBpa3uiickoro 5KOHOMHUYECKOIO CO03a.
KuroueBbie cinoBa: EBpasuiickuili 5JKOHOMHUYECKHI COI03, IOpUAUYECKas MpUpoa
EBpasuiickoro S5KOHOMHYECKOTO COI03a, HAHAIIMOHAIBHOCTh, KOMIeTeHIHsT EBpaswii-

CKOT'0 DKOHOMHYECKOT'O COX03a.

REZUMAT
Articolul examineaza si analizeaza conceptele si abordarile privind definirea naturii
juridice a Uniunii Economice Eurasiatice. Competenta Uniunii Economice Eurasiati-
ce, precum si problema supranationalitatii in legea Uniunii Economice Eurasiatice sunt

acoperite.

Cuvinte cheie: Uniunea Economica Eurasiatica, natura juridicd a Uniunii Economi-
ce Eurasiatice, supranationalitatea, competenta Uniunii Economice Eurasiatice.

Introduction. Active development
of regional economic integration is one
of the features of modern international
relations. As the result of intense formation
and development of interstate integration
relations we deal with unions of states, which
are seem to have more complicated legal
status and legal nature in comparison with
ordinary international intergovernmental
organizations. Such integration unions may
have some peculiarities of their international
legal status, which without doubt require a
deep and comprehensive scientific legal
research and analysis.

There is no uniform concept or
opinion towards the legal nature

of integration organizations. Some
international lawyers consider such
economic unions to have a complicated
legal status due to supranational
competence. While the others suggest
economic unions to have simply the
status of international organization.
In contrast to that some lawyers are
confident that economic unions have
much in common with federal states by
legal nature.

International  legal  status  of
international organization may be
described as the specified by norms
of international law set of rights
and obligations of the international
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organization defining its international
personality [1, p. 81]. The states-
founders grant to the international
organization certain international rights
[2, p. 29]. The scope of international
personality of international organization
is defined by its constituent documents,
articles of association [3, p. 317].

Theory of International law
specifies general rights of international
organizations such as the right to
conclude agreements with states,
international organizations, the right
to cooperate with other subjects of
international law, the right to recognition
of states and governments as well as
other rights [3, p. 318]. Specific rights
and features of legal personality of
the international organization are set
by and arise from functions of this
organization. Thus international
personality ofinternational organizations
is called “functional legal personality”
[3, p. 318].

The aim of the article. The present
article has been an attempt to study and
analyze different approaches to legal
nature of the Eurasian Economic Union.
This paper also highlights competence
of the Eurasian Economic Union as well
supranationality phenomenon in the law
of the EAEU. Different concepts of the
international legal status of the Eurasian
Economic Union have been highlighted
and analyzed in this research.

Materials used. International legal
status of the Eurasian Economic Union
(hereinafter referred to as “the EAEU”,
“Union”) has been recently discussed
by lawyers. The research on this issue
was conducted mainly by Russian
scientists, such as: K.A. Bekyashev,
Ye.G. Moiseyev, A.Ya. Kapustin,
B.K. Azanov, S.Yu. Kashkin,
A.O. Chetverikov and others.

Key statements of the research.
The EAEU was established by Treaty
on the Eurasian Economic Union
signed by Member States on the 29th
of May 2014 [4]. EAEU was created
to provide free movements of goods,
services, capital and labour, perform
coordinated, harmonized and single
policy in the sectors determined by
the Treaty on the Eurasian Economic
Union (hereinafter referred to as “the
Treaty”) [4]. Article 1 of the Treaty
clearly defines the EAEU as the
international organization of regional

economic integration. The EAEU has
international legal personality.

It should be noted, that the
institutional mechanism of the EAEU
consists of the following organs:
Supreme Eurasian Economic Council,
Eurasian Intergovernmental Council,
Eurasian Economic Union and Court of
the Eurasian Economic Union.

According to provisions of the
Treaty, the EAEU shall function within
competence and powers granted to it
by Member States. The competence of
EAEU can be defined as the scope of
rights and authorities granted to Union
by Member States under the Treaty
to perform its functions and reach the
aims it was established for by Member
States. The competence of EAEU is
limited by the provisions of the Treaty
and international agreements concluded
within the EAEU [4].

In our opinion, the EAEU has few
types of competence. First of all, it
should be noted, that in certain spheres
strictly defined by the Treaty the EAEU
has exclusive powers. This type of
competence covers the spheres in which
Member States delegate their powers
to Eurasian Economic Commission
as the permanent regulatory body of
the EAEU on the basis of the Treaty.
According to the Eurasian Economic
Commission Regulation (Annex 1 to
the Treaty) the Eurasian Economic
Commission performs its functions in
the following spheres: customs tariff
and non-tariff regulations; assignment
and distribution of import customs
duties; establishment of trade regimes
for third parties; competition policy;
transport and transportation and
other spheres [5]. There is also so-
called shared competence or “shared
responsibility” [6], where the member-
states  perform  coordinated and
harmonized policy in certain sectors of
the economy [6]. Here member-states
should cooperate on the basis of joint
approaches approved by the organs of
the EAEU. Legal harmonization may be
also conducted on the basis of decisions
of EAEU organs.

The competence of the EAEU
may be also classified as the internal
competence (performed within the
EAEU relating to internal market,
customs union etc) and the external
competence (rights and authorities
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of the EAEU to act as the subject of
international relations).

The Treaty on the Eurasian
Economic Union is the basis for legal
analysis of the international legal
personality of EAEU. According
to provisions of Article 1, EAEU
is the international organization of
regional economic integration that has
international legal personality [4].

Article 7 of the Treaty on EAEU
defines the powers of the EAEU in the
sphere of international relations [4]. The
EAEU within its competence has the
right to act and perform international
activities aimed at solving issues, which
are to be solved by the EAEU. To this
aim the EAEU has the right to cooperate
with states, international organizations
and international integration unions
and conclude agreements with them
independently or together with Member
States. Supreme Eurasian Economic
Council shall adopt the decision
defining the rules for such international
cooperation [4].

So the EAEU has the right to perform
international activities provided such
actions and measures are performed
within its competence and aimed at the
solving issues, which are held before
the EAEU [4].

The process of concluding of
international agreements between the
EAEU and third states is regulated
by the international treaty within the
EAEU. Negotiations and signing of
such international agreements shall
be held on the basis of decision of
Supreme Eurasian Economic Council
after all Member States have made
all the necessary national internal
procedures [4].

Some lawyers consider, that the
EAEU is the international regional
organization by its legal nature [7, p.
18]. They refer to provisions of Article
7 of the Treaty on the EAEU and explain
that process of concluding international
agreements with third parties is
regulated by international treaty within
the EAEU and on the basis of consent
between Member States. Supreme
Eurasian Economic Council has the
right to decide on the concluding of the
respective international agreement only
after Member States give their consent
by completing all the necessary national
internal procedures [7, p. 15].
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A.Ya. Kapustin
international legal personality of
the EAEU is more complicated
than the international legal
personality of ordinary international
intergovernmental organizations
[8, p. 61]. In his opinion, the decisive
feature of the EAEU is lawmaking
competence — the powers and ability to
create international legal norms, which
in turn constitute a new integration
legal order within the EAEU [8, p. 61].
A.Ya. Kapustin also support the
idea — the EAEU has certain features,
that bring the EAEU closer to
supranational organizations [8, p. 62].

While analyzing the legal nature
of the EAEU, it is important to
consider, whether the supranationality
phenomenon does exist in the law of
the EAEU. In our opinion, it is highly
important to study and analyze the
scope of supranationality in the legal
status of the EAEU. This research has
also been an attempt to analyze, whether
the EAEU and its organs possess any
features of supranational status.

The  supranationality is  the
comparatively new phenomenon in
international law, which have been
widely discussed in the context of
economic integration and legal nature
of economic unions. Commonly the
supranationalism applies to situations,
where member states of integration
union delegate the certain part of their
powers to a specially created organ,
which is composed of the independent
offices. The distinguishing feature
is that such independent organ may
adopt and pass the decisions, which
are binding for member states of this
organization. The appearance of the
term “supranationalism” is connected
with the establishment of European
Coal and Steel Community [9].

There are different indications and
criteria of supranationality in the theory
of international law. Supranational
organs should be composed of the
independent international officers,
who cannot hold any imperative
mandates from their governments and
should act independently. Decisions
of supranational organs should be
adopted by the majority and should
have the direct effect in the territory
of the member states [10, p. 139].
In the European Union law the

considers that

supranationalism means independence
of organs from any influence from
member states [11, p. 13]. The main
criterion of supranationality remains
the delegation by member states
certain powers to the competence of
international organization [9].

S.Yu. Kashkin and A.O. Chetverikov
consider that supranationality may
occur in different degree or extent in the
integrational organizations, depending
on the certain stage of integration
[12, p. 92]. The authors suggest:
there are several forms or stages of
supranationality — from the simplest
one to the highest form, where the
supranationality occur to the utmost
[12, p. 98].

According to S.Yu. Kashkin and
A.O. Chetverikov the simplest form
of supranationality appears, where the
integrational union has the right to
adopt and pass the decisions, which are
binding upon Member States and do not
require any further confirmations or
ratification on behalf of Member States
[12, p. 92]. It should be stated that
the Eurasian Economic Commission
within its competence has the right to
adopt and pass the acts, which abide
the Member States. Such acts constitute
the part of the EAEU legislation and
should be directly followed within the
territory of the Member States [13]. It
is necessary to remind, that Eurasian
Economic Commision consists of
Council of the Commission and Board
of the Commission. The Council of
the Commission may amend or reject
the decisions of the Board of the
Commission upon request of a Member
State or member of the Council of the
Commission [13].

The next important feature or sign
of supranationality is the direct effect
of integration legislation, which is
obligatory not only for Member States,
but also for their citizens [12, p. 92-93].
In this regard we agree and support
the opinion of S.Yu. Kashkin, who
considers the acts of Eurasian Economic
Commission do have a direct effect
since these acts are binding on Member
States as well as for natural persons and
legal entities [14]. For example, we can
refer to the EAEU Technical regulation
“On the safety of fish and products
made of fish” adopted by decision of
the Council of the Commission No 162,
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dated 18 of October 2016 [15]. The
above Regulation governs production
and sale of fish and products made out
of fish, sets the requirements for fish
producers. For the purposes of this
Regulation, the fish producer shall mean
legal entity or individual registered
as private entrepreneur (article 4 of
the Regulation) [15]. Thus we may
conclude, that technical regulations of
the Eurasian Economic Commission are
binding on legal entities and individuals
and may have the direct effect in the
territory of the EAEU.

In supranational organs the decisions
should also be adopted by majority
[12, p. 92]. In relation to Eurasian
Economic Commission the decisions
of the Council of the Commission are
adopted by consensus, Decisions of
Board of Commission are adopted by
qualified majority or by consensus
(article 18 of Treaty on EAEU).

One of the important features of
supranationality is the requirement
for organs of integrational union to be
composed of independent officers, who
act impartially and independently and
should not receive any instructions from
their governments [12, p. 96]. All bodies
of the EAEU consist of representatives
of the respective governments, head of
states of the Member States. According
the article 31 of the Eurasian Economic
Commission Regulation, the Board of
the Commission shall be composed
of representatives of Member States
on the basis of the principle of equal
representation of Member States.
Article 34 of the Regulation outlines
the independence of Board members
of the Commission and provides,
that members of the Board of the
Commission, while performing their
duties, should act independently and
should not receive or ask for any
instructions from the state organs or
state officers of the Member States.
This provision has been often referred
to when considering the supranational
status of the Eurasian Economic
Commission. But in our opinion, the
independence of the Board of the
Commission can be challenged due
to the fact, that any Member State
or member of the Council of the
Commission may during fifteen days
following the date of publication
of decision of the Board of the
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Commission raise the offer to amend
or cancel this decision [13]. In such a
case the Council of the Commission
during ten calendar days should adopt
the respective decision. In addition to
that, any Member State, that does not
agree with the respective decision of
the Council of the Commission has the
right to appeal the decision at Supreme
Eurasian Economic Council or Eurasian
Intergovernmental Council.

Departments of the Commission
are composed of the officers and
employees, who are nationals of the
Member States and possess respective
qualifications  [13].  Thus  only
Departments of the Commission consist
of officers and employees. The Board of
the Commission, as well as the Council
of the Commission, are composed of
representatives of Member States.

Some researchers pay attention, that
organs of the EAEU are not elected
directly. While the direct election of
members of organs should be considered
as the sign of supranational status
of the integration union [12, p. 96].
V.L. Tolstyh considers that supranatio-
nalism does not appear in the functioning
of the Eurasian Economic Commission
or appears not significantly [16].

Professor Ye. Abdrasulov suggests
to distinguish the terms “supranational
functions” and “supranational organs”
[17]. The researcher considers, that
certain supranational functions, which
are transferred to the organs of the EAEU
by Member States, do not automatically
lead to existence of supranational organs.
Member States may agree to delegate to
organs certain supranational powers and
functions [17].

The attention should be paid
to Article 38 of the Treaty on the
EAEU, specifying, that Member States
should perform coordination in the
sphere of trade of services with third
states. However, the coordination does
not mean supranational competence of
the EAEU in this sphere [4].

Authors of book “The Law of
the Eurasian Economic  Union”
K.A. Bekyashev and Ye.G. Moiseyev
consider that the EAEU being a public
intergovernmental organization and
secondary subject of International
law possesses so-called “functional
supranationality” [18, p 34], when
Member States voluntarily limit their

powers (competence) in a technical
sphere in favour of the EAEU.

K.A. Bekyashev considers, that
functional supranationality appears,
when Member-states voluntarily limit
their rights in the technical sphere [19].

In their work “The Basics of
Integration Law” S.Yu. Kashkin
and A.O. Chetverikov explain, that
integrationorganizations with features of
supranationality are the specific subjects
of international law [12, p. 90-91].
P.P. Myslivskiy considers the EAEU to
be the supranational organization by its
legal nature [20].

We agree with the position of
R.V. Shmakov, who considers that the
EAEU does possess some features of
supranationality due to ability to adopt
binding decisions in some spheres,
where the Member States have delegated
their powers to the EAEU organs. But
in the opinion of R.V. Shmakov, this
does not fully correspond to the concept
of supranationality [21].

K.A.BekyashevandYe.G. Moiseyev
think, thatthe EAEU possess “functional
supranationality” [18], when Member
States voluntarily limit their powers in
the technical sphere.

B.K. Azanov holds a different point
of view and explains and considers
the EAEU as “soft confederation”,
confederation state [22].

Conclusions. The issues of legal
nature of the EAEU has been discussed
by international lawyers. In our opinion,
on the basis of the conducted research
and analysis of materials, one can
outline the following main approaches
defining the legal nature and status of
the EAEU. They are: 1). The EAEU
has the particular legal nature with
certain features of supranationality.
2). The EAEU is the international
intergovernmental  organization in
the ordinary meaning of this term.
3). Concept of confederative legal
nature of the EAEU.

Based on the analyzed sources
and materials the majority of lawyers
consider, that the international legal
personality of the EAEU is more
complicated, than the legal personality
of ordinary international organizations
with some features or signs of
supranationality.  Some  researches
outline the “functional supranationality”
of the EAEU.
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On the other hand, there are those,
who follow the position that the EAEU
is the international regional organization
and has the respective legal status of the
secondary subject of international law.

There are also some works that
study and analyze the confederative
nature of the EAEU. This concept lacks
strong arguments to apply the term
confederative nature in relation to the
EAEU.

In our opinion, the EAEU may
be considered as the international
organization, that theoretically has
some features of supranationality,
which however do not fully reflect the
concept of supranationality, existing in
the international law.
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SUMMARY

In the article the research of the secret investigative (search) actions in thestruggle against corruption is carried out. The international
experience of the struggle against corruption, corruption indicators in the Russian Federation, Latvia, Lithuania, Poland, Estonia, as
well as the practice of the law bodies is analysed. The analysis of the criminal procedure legislation of the Republic of Moldova,
the countries of Western Europe (Italy, France, Germany, Great Britain), as well as the United States, is carried out. The measures
of change of the criminal procedural legislation of Ukraine are given, the secret investigative (search) actions that contribute to the
investigation of corruption crimes are analyzed. The analysis of recent research and publications on the subject is determined. The
analysis of the law rules of the Criminal Procedure Code of Ukraine is carried out. It was installed, that the Criminal Procedure Code
of Ukraine provides for a number of secret investigative (search) actions, that contribute to the investigation of corruption crimes
(Chapter 21). It is said, that the new secret investigative (search) action — monitoring of bank accounts (the article 269-1 of the Code
of Criminal Procedure of Ukraine) is of particular interest. It is concluded, that the countries of Europe, including Ukraine, are actively
fighting corruption phenomena, but unfortunately, in Ukraine this activity takes place in difficult conditions of political and economic
crisis and faces with various obstacles. The reforms that are carried out are not so effective. These circumstances require from scientists
and practitioners to consolidate efforts aimed at studying the international experience of combating corruption and the purposeful
implementation of its results in the legislative work of the parliament.

Key words: corruption, corruption crimes, secret investigative (search) actions, detectives, the National Anti-Corruption Bureau.

CPABHUTEJbHBIN ACHEKT UCITOJIb30OBAHU S HETJTACHBIX
CJEJCTBEHHBIX JEMCTBHUM B BOPBBE C KOPPYIIIIUEM

Anna KOBAJIb,
KaHANAAT IOPUIMYECKUX HayK, 3aBeAyIomas kKadenpoil KOHCTUTYIIHOHHOTO ¥ aIMHHHUCTPATHBHOTO IIpaBa 1 Iporecca
UepHOMOPCKOTO HALIMOHATILHOTO YHUBepcuTeTa uMenu [letpa Moruist

AHHOTAIUA
JlaHa XapaKkTepUCTHKa U3MEHEHHSIM YrOJIOBHO-IPOLECCYabHOTO 3aKOHOJATENBCTBA YKPAUHbI, TPOAHAIN3UPOBAHBI HEMNIACHBIE
CIIEACTBEHHBIE (PO3BICKHBIE) IEHCTBHS, CIOCOOCTBYIOIIHE PACCIEIOBAHIIO KOPPYIIIMOHHBIX MPECTYINICHU.
KiroueBbie cjioBa: Koppymuus, KOppynIUOHHbIE IPECTYIUIEHHs], HEIJIACHBIE CIIEICTBEHHBbIE JIeiicTBU, qeTeKTHBbI, Haronamns-
HOE aHTUKOPPYIIIMOHHOE OI0PO.

REZUMAT
Se dau caracteristicile schimbarilor in legislatia procesuald penala din Ucraina, se analizeaza actiunile de investigatie (investigative)
nescrise care faciliteaza investigarea crimelor de coruptie.
Cuvinte cheie: coruptie, infractiuni de coruptie, actiuni de investigatie secrete, detectivi, Biroul National Anticoruptie.

Issue. Today the modern democratic
society is  characterized by the
development of science, technology, IT-
technology. Unfortunately, corruption is
on the way to the implementing of the
economic development programs. This
negative phenomenon poisons both the
system of state bodies and the structure of
private business. According to a research,
that was conducted by the international
audit and consulting company “Ernst
&  Young”, Ukraine ranked 7th
place in the anti-corruption rating,
Russia — 18th, Latvia ranked 19th place,

Lithuania — 21, Poland — 23, Estonia — 32
[1]. These indicators show that measures
to counteract this negative phenomenon
are extremely inefficient, and require the
state authorities to take cardinal actions,
that are aimed at overcoming of it. So the
secret investigative (search) actions take
a special place in the struggle against
corruption.

Analysis of recent research and
publications. The problems of the
institute of the proceedings of the secret
investigative (search) actions were
explored by many Ukrainian scientists:

Y.P. Alenin, R.S. Belkin, V.D. Bernas,
S.V. Bobotov, V.V. Gevko, A.Y. Dubinsky,
V.S.  Zelenetsky, L.M. Loboyko,
Y.D. Lukyanchikov, K.B. Kalinovsky,
M.A. Pogoretsky, ILV. Servetsky,
V.M. Stratonov, B.A. Filimonov,
S.A. Shaypher, V.P. Shibiko, N. Henkel,
S. Roksin, K. Peters, E. Schluchter and
others.

Unsolved problem. However, the
separate issues of the conducting of
the secret investigative actions in the
struggle against corruptionre quire further
research for new approaches to detecting,
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preventing, disclosing and investigating
the criminal offenses.

The aim of the article is to determine
the international experience of the
implementation of the secret investigative
(search) actions in the struggle against
corruption.

Main body. In this regard, Ukrainian
lawmakers have taken decisive measures,
that are primarily aimed at changes
in the criminal procedure legislation.
First, special bodies — detectives and
internal control units of the National
Anti-Corruption Bureau have been made
to investigate criminal proceedings for
crimes, that are related to corruption as
a pre-trial investigation body (the article
38 of the Criminal Procedure Code of
Ukraine). Secondly, according to the rules
of their jurisdiction their competence
includes the investigation of such crimes:
assignment, embezzlement of property
or possession of it by abuse of an official
position; the unlawful seizure of the
property of an enterprise, institution or
organization; legalization (laundering) of
proceeds from crime; misappropriation
of the budgetary funds, implementation
of budget expenditures or provision of
the loans from the budget without fixed
budget assignments or with the exceeding
of them; the adoption of the normative
legal acts, that decrease budget receipts or
increasing budget expenditures contrary
to the law; abuse of power or official
position; the declaring of the inaccurate
information; acceptance of a proposal, a
promise or receipt of an improper benefit
by an official; illegal enrichment; abuse
of influence, etc. (part 5 of the article
216 of the Code of Criminal Procedure
of Ukraine) [2]. It is noteworthy, that
the circle of subjects of these crimes,
according to the rules of the jurisdiction,
is limited by the officials of the highest
ranks and categories, deputies, judges,
prosecutors, officers of law enforcement
agencies and armed forces, and others.
Also detectives of the National Anti-
Corruption Bureau have the right to
investigate the proceedings, if the amount
of the crime subject or the harm, that was
caused by it is more than five hundred
minimum wages. That is, these cases
represent a special importance and have
a great public resonance due to the legal
status of the person, who committed it
and of the amount of damage to the state.
Thirdly, the prosecutor of the Specialized

Anti-corruption Prosecutor’s Office is
called to conduct procedural supervision
and supervision of the implementation of
the pre-trial investigation [3]. It should
be noted that the prosecutor is appointed
by open tender by the members of the
commission, that consist of representatives
of the Council of Prosecutors of Ukraine
and persons, who are identified by the
Verkhovna Rada of Ukraine (the article
81 of the Law of Ukraine “About the
Prosecutor’s Office”). It is worth to
believe, that such a selection procedure
will help to appoint the most professional
and highly moral candidates.

And, finally, the Criminal Procedure
Code of Ukraine provides for a number
of secret investigative (search) actions
(here in after — the SISA), that contribute
to the investigation of corruption
crimes (Chapter 21). The new secret
investigative (search) action — monitoring
of bank accounts (the article 269-1
of the Code of Criminal Procedure of
Ukraine) is of particular interest. If there
is a reasonable suspicion, that a person
carries out criminal acts using a bank
account or for the purpose of locating or
identifying property, that is the subject
of confiscation or special confiscation
in some criminal proceedings, that
are referred to the jurisdiction of the
National Anti-Corruption Bureau of
Ukraine, the prosecutor may apply to the
investigating judge to make a decision
of the monitoring of bank accounts.
According to this resolution the bank
is obliged to provide the National Anti-
Corruption Bureau of Ukraine in the
current regime with information on one
or several bank accounts. The information
about transactions, that are made on bank
accounts must be reported to the National
Anti-Corruption Bureau of Ukraine before
the relevant operation is performed, and
in case of impossibility — immediately
after its implementation. This SISA
should be distinguished from state
financial monitoring, which is a set of
measures, that are carried out by state
financial monitoring entities and aimed
at performance of the requirements of
legislation in the field of preventing and
combating money laundering, financing
of terrorism and the proliferation of
weapons of mass destruction [4]. The
latter is widely distributed in European
countries and is carried out by financial
intelligence authorities.
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The main problem of the conducting
of the mentioned monitoring in Ukraine
is the high cost of the procedure itself.
The additional costs arise due to the fact,
that for monitoring of assets and transfer
of results to the competent authority the
technical equipment is necessary. The cost
of the monitoring procedure also increases
the necessity for additional staff. In
addition, the cases of information leakage
from employees to interested persons
are not uncommon. Unfortunately, the
practice of the monitoring of the bank
accounts as SISA has not yet been worked
out, therefore, problems, that may arise
in the course of their conduct, are yet
to be encountered. It is interesting, that
in Moldova such events are conducted
in accordance with the law on special
investigative actions [5].

The study of the practice of the law
enforcement agencies and criminal
procedure legislation of Western Europe
shows, that in these countries since the
early 90 in the last century special actions
began to be applied, that make it possible
to obtain information about crimes,
including  corruption.  Subsequently,
this information was considered as the
evidence in the consideration of a criminal
case in court. For example, the Law of
the Italian Republic “About Making of
the Urgent Amendments to the Code
of Criminal Procedure and Measures
to Combat Mafia Crime” allows law
enforcement agencies to take a different
measures (public and private) to obtain
information about criminal activity,
using technical means of control and
information recording and use results in
criminal procedural proving [6].

In Germany criminal procedural
and operational-search activities are
not delimited. All secret and not secret
actions of authorized persons are carried
out with the purpose of revealing and
detection of the crimes, in the order that
is determined by the Criminal Procedure
Code of the FRG. Inquiry is carried out
by the prosecutor, and the police conduct
operative search activity. For the most
part the police have the right to use the
operational search measures, that are
determined by the Criminal Procedure law
of Germany by the judicial decisions. The
activity of the police is related to the search
for information carriers, that after their
procedural consolidation — legalization —
can become evidence in the case [7].



LEGEA SI VIATA

The grounds and procedural order of
the conduction of the secret investigative
(search) actions are governed by §§
100a-110a of the Criminal Procedure law of
Germany. When a prosecutor carries out an
inquiry he (she) has the right to disclose and
review correspondence and also to listen
and record telephone conversations. Control
over telecommunication means is provided
for in §100a of the Criminal Procedure law
of Germany in the presence of suspicion of
the committing a crime, that is based on a
factual data, and only in the cases of serious
crimes is determined in the law (such as a
threat to peace, treason, a threat to a law
state, crimes against public order, war
crimes, money forgers, murder, robbery,
extortion, etc). In addition, this investigative
(search) action may be used to establish the
circumstances of the commission of a crime
or to establish the location of the suspect
person, if it is difficult to do it in other ways.
Listening and recording of the telephone
conversations in accordance with § 100b
of the Criminal Procedure law of Germany
may be conducted only with the permission
of a judge, and in an urgent situation —
with the permission of the prosecutor with
subsequent judicial confirmation within
three days [8].

The Criminal Procedure law of
Germany also regulates “measures, that
are taken without a person’s knowledge”.
These measures include, in accordance
with § 100c: photographing and video
shooting of a person, using other special
technical means for observing and
establishing the circumstances of the
case. These measures are carried out only
by a court decision, for the reasons, that
are determined by the Criminal Procedure
law of Germany. After completion,
the prosecutor’s office reports to the
highest instances of justice about the
nature, extent, duration and results of
the measures taken, as well as the fact,
that the participants informed about the
implicit actions. After completing of
these measures the prosecutor has to
report in writing to the organs of justice
of the higher authority about cause, scope,
duration and results of the measures, that
were taken, and also about the fact of the
notification of the participants about the
secret investigative (search) actions. The
federal government annually reports to
the Bundestag on the basis of the reports
from the land governments about the
conducting of the investigative (search)

actions actions [8]. In our opinion, such
procedure of the report strengthens the
control over the lawfulness of these
measures and increases the responsibility
of the police and the prosecutor’s office in
investigating of the crimes.

The Criminal Procedure Law of
the Republic of Lithuania provides
for the procedure of “secret pre-trial
investigation” and the using of technical
means of the recording information
in the course of the production of
individual investigative actions [9]. The
investigation of crimes in the USA and
the UK provides for the using of secret
means of obtaining information, such as
the control of telecommunications, oral
conversations, visual observation, the
using of confidential cooperation, etc [10].

Interestingly, that one third of all
evidence, that are used by the French court
to disclose a person’s fault in committing
of an offense is obtained precisely through
actions taken in an secret manner [11]. In
each of these countries the main condition
of the conducting of secret actions is the
existence of strong grounds and judicial
control over their conduct.

Conclusions. Thus, the countries
of Europe, including Ukraine, are
actively fighting corruption phenomena.
Unfortunately, in Ukraine, this activity
takes place in difficult conditions of
political and economic crisis and faces
with various obstacles. The reforms, that
are carried out, are not so effective, and
for the most part remain “on paper”. These
circumstances require from scientists and
practitioners to consolidate efforts aimed
at studying the international experience of
combating corruption and the purposeful
implementation of its results in the
legislative work of the parliament.
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IMMPABOBOWM AHAJIN3 BHECEHHBIX U3BMEHEHUU
B HAJIOT'OBBI KOAEKC YKPAUHBI 3A 2017 T'OJQ

Bura KOHOHELI,
KaHJUaT IOPUAUYCCKUX HAyK, Malop NOIHUILINN,
JOLEHT Kadespbl aIMUHUCTPATHBHOTO IIpaBa, NpoLecca U aIMUHUCTPATUBHOM JAEATEIbHOCTH
JIHemponeTpoBCKOro rocy1apCTBEHHOIO YHUBEPCUTETA BHYTPEHHHX JIEIT

AHHOTAL U

CoBepLICHCTBOBaHME HAJIOIOBOTO 3aKOHOMATEIBCTBA JOJDKHO OCHOBBIBATHCS HCKIIIOYUTENBHO Ha HAYYHO BBIBEPCHHBIX M TOCTO-
BEPHBIX NO3ULHUAX. [109TOMY BOIpPOCH HaliibHEiiero passutus HopM HanoroBoro kozjekca YkpauHbl, 6e3yciIoBHO, Lieraecoodpas-
HBL. B crarbe mccne0BaHbl BOIPOCH aKTYadbHOCTH BHECEHHBIX M3MEHEHHH B HamoroBoe 3akOHOIATENBCTBO, BCTYMHBIIHUX B CHITY
B 2017 roxy, OCyIIeCTBICH UX aHAIU3 U CAENaHbl BBIBOIBI IO NMOBOXY d(P()EKTHBHOCTH yKA3aHHBIX JOHOIHEHUH. AKIEHTHPOBAHO
BHHMaHHE Ha HEOOXOAMMOCTH CO3laHMs A(P()EKTUBHOTO HAJIOTOBOIO 3aKOHOJATEIBbCTBA, & TAKXKE PeOPMHUPOBAHHS CTPYKTYPHBIX
OpPraHOB TOCYAAPCTBEHHOW (DHCKATIBHOU CITYKObl YKPAHHBIL.

KiloueBble cioBa: pedopMupoBaHHe, HAJIOroBas CUCTEMa, HAJIOTH, HAJIOrooONOkeHHe, HayoroBelif Komekc YKpauHBI,
HMHBECTHULIHH.

ANALYSIS OF THE ISSUE OF STATUTORY CHANGES TO THE TAX CODE OF UKRAINE FOR 2017

Vita KONONETS,
Candidate of Juridical Sciences, Major Police, Associate Professor of the Department
Administrative Law, Processand Administrative Activity of Dnipropetrovsk
State University of the Internal Affairs

The scientific paper is devoted to the need to study the issue of violation of tax law and financial responsibility, that is relevant
and regularly is emphasized by people of the legal profession. The question of actuality made alteration, that collected an action in
2017 to the Tax law is investigational in the article, their analysis is carried out and drawn conclusion concerning efficiency of the
indicated additions. Attention is accented on the necessity of creation of effective tax law and also reformation of structural organs of
government fiscal service of Ukraine.

Key words: reformation, tax system, taxes, taxations, Internal revenue code of Ukraine, investment.

REZUMAT
Imbunatatirea legislatiei fiscale ar trebui si se bazeze exclusiv pe pozitii verificate stiintific si credibile. Prin urmare, aspectele
legate de dezvoltarea in continuare a normelor din Codul Fiscal din Ucraina sunt cu sigurantd expeditiv. Articolul examineaza relevanta
modificarilor aduse legislatiei fiscale care a intrat n vigoare in 2017, le-a analizat si a facut concluzii cu privire la eficacitatea acestor
adaugiri. Atentia se concentreaza asupra necesitatii de a crea o legislatie fiscala eficientd, precum si de a reforma organele structurale

ale serviciului fiscal de stat al Ucrainei.

Cuvinte cheie: reforma, sistemul fiscal, impozitele, impozitarea, Codul Fiscal al Ucrainei, investitii.

AKTyaJIbHOCTL TeMbl. Pedopmu-
poBaHHE CTPYKTYPHBIX OpTaHOB ToO-
CymapcTBeHHOW (HCKambHON  CITy>KOBI
VYKpauHbI SBISETCS PUOPUTETHBIM Ha-
IIPaBJICHUEM JIEATEIbHOCTH TOCYAapCTBa
C IIEJbI0 TOBBIMICHHS YKOHOMHYECKOTO
pasBuTus M obecredeHUst OOIIECTBEH-
Horo Onaronoinyuus ee rpaxaad. C 3Toi
uensio B 2017 rony Bepxosnoit Panoit
VYkpaunbl B HanoroBeiii komexc Ykpa-
uHbl [1] OBIT BHECEH psii U3MEHEHUH,
KOTOpPBIE B CBOIO OYEpe/b HAMpPaBICHbI
Ha YyCTpaHEHHWE MPOTHBOPEUHH HOPM,
KOTOpBIE YK€ CYIIECTBYIOT B HAJIOTOBOM
3aKOHOAATEIbCTBE, U  PETYIUPOBAHUE
JPYTHX BOIIPOCOB HAJIOTOBOTO 3aKOHO/1a-
TEJBCTBA.

AHau3 mocjaeAHUX NyOJuKanuii,
B KOTOPBIX HA4yaTO pELICHHE IaHHOU
npobiemsl. KiroueBble H3MEHEHHs B
CHUCTEME HaJOroBOrO 3aKOHOJATENb-
cTBa OBUIM TIPEAMETOM HCCIIE0Ba-
HUSL B pa3Hble TOABl TaKUX YUYCHBIX,
kak O. Kpyxosckas, E.C. Topauenxo,
A.C. YyxwnxoBa, M.II. Kyuepssenxo,
W.E. Kpunnnxoro, U.A. T'onuapeHko,
A. B. Tonuaposa, T.A. I'ycesa, E.C. E¢-
pemoBa, A.B. Kamnesa, B.A. Mauexu-
Ha, A.A. HukonaeBa, A.B. Po3naiiouga
u zp.

Bmecte ¢ Tem, aHanu3 NONONHEHUI
B Hanorossiii xonexc Ykpaunst B 2017
rofy, NMPOTHO3UPOBAHKUE IOCIEACTBUI U
9 PEKTUBHOCTH YKA3aHHBIX N3MCHEHHI B

HAyYHOU Cpejie OCTAIOTCS HEPACKPHITEIMI
1 aKTyaJTbHBIMH.

[esb10 5TOM CTATHU SABISETCS aHAIINU3
nonosiHeHU B Hanmoroselil kogeke Ykpa-
nnbl (manee — HKY) B 2017 romy, mpo-
THO3MPOBAaHUE MOCIEICTBUII BHECEHHBIX
W3MEHEHHMH, a TaKXkKe ONpeAeieHUE HUX
POJM B MOBBIILIEHUH (YHKIIMOHUPOBAHUS
HAJOrOBOW CHCTEMBI B LIEJIOM.

JlocTmxenue 3ToW eIy mpeArnoara-
€T pelICHUE CIEAYIOMINX 3a/1a4:

— MPOAHATM3UPOBATH JIOTIONHEHHE B
Hanorosslii koneke YKpanuHsl;

—  ONpENeNUTh  TIOJIOKUTEIHHBIC
acTeKTsl W HampaBlIEHWS  peayn3a-
i peopMHpOBaHHS B HCCIIEITYyEMBIX

chepax.
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H3znoxkeHne OCHOBHOIO MarepHaia
uccjaenopanus. C IETBI0  YIydIICHUS
HKOHOMHUYECKOTO TOJIOKEHNUs O0IIecTBa, a
TaKoKe ¢ IENTbI0 Pa3BUTHS M BHEAPEHHUS H3-
MEHEHHUH B 3aKOHOIATENILCTBO TTPOMCXOINUT
rosTarHoe peopMHUPOBAHUE HAIOTOBOTO
3aKOHOZATENIbCTBA YKPAMHbI U aJarTanus
k HopMmaMm EBpomeiickoro Coro3a, BEeKTOp
Pa3BUTHS KOTOPOTO B MOCJIEIHUE TO/IbI BbI-
Opasia YkpauHy.

3a nepuon 2016-2017 romos B HKY
ObLT BHECEH PsiZi U3MEHEHMIT 110 HaJIOroo-
OJIOKEHHIO pa3IUyHBIX cdep XO3sHCTBO-
BaHUs. UTO SABISETCS NMPEIMETOM HAIIETO
HCCIICIOBAHMS B YACTH PACKPBITHS 0COOCH-
HOCTEH HaIOroOOJIOKEHHST OTPEIeIICHHBIX
BUJIOB XO3STCTBOBaHMA? MBI aKIIEHTHPOBa-
T BHUMaHHE Ha CIICAYOIINX 3aKOHaX:

—3akoH «O BHeceHnH n3MeHeHuii B Ha-
JIOTOBBIIl KOJIEKC YKpauHbl OTHOCHTEIBHO
3aIUTHI TPAaB OTEYECTBEHHOTO CEJBCKOXO-
3HCTBEHHOTO TOBaporpousBoauTes (Be-
nomoctr BepxoBnoit Pagpr (BBP) Ne1988-
VIII ot 23.03.2017, Ne17, cr. 214 [4];

— 3akoH «O BHECEHMH W3MCHECHUH B
paznen XX «Ilepexonnsie nonoxenusn» Ha-
JIOTOBOTO KOJEKCA YKPauHbI OTHOCUTEIILHO
TIOJICP>KKH CaMOJICTOCTPOUTEILHOM OTpac-
m (Bemomoctn Bepxosnoit Pamer (BBP)
Ne 1795-VIII 0120.12.2016, Ne 4, ct. 44 [2];

— 3axoH «O BHECEHMM M3MEHCHHH B
HanoroBslii koziekc YkpanHbl OTHOCHTENb-
HO HaJIoroo0noxeHus Hacineznctsay (Beno-
Moctu Bepxosuoii Pamsl (BBP) Nel910-
VIII ot 23.02.2017, Ne14, ct.158 [3].

Berymun B cuy 3V «O BHeceHUM H3-
MeHenui B pasaen XX «llepexonHble mosmo-
sxeHus Hanorosoro konekca YKpauHsl OT-
HOCHTEIBHO TIOAJEPKKH CaMOJIETOCTPOH-
TenpHOM otpaciu (Bemomoctn BepxoBHOI
Pamer (BBP) Nel795-VIII or 20.12.2016,
Ne 4, ct. 44 [2].

Yro kacaeTcsi BHECCHHBIX M3MEHEHHH,
TO MOXKHO CKa3aTh , YTO YKa3aHHbIC M3Me-
HEHUS ABIIIOTCS. HE ©JMHUYHBIMU M IPUHU-
maimick BPY BMmecte ¢ npyrumu nonosnHe-
HUSIMH, HarpuMmep B TaMO)KeHHBII KoOeKC
Vipaunns! [10], a Taxke 3Y «O pa3Butun
CaMOJICTOCTPOUTENBHOM — IMPOMBIIIIIEHHO-
ctu» [11] o momnepxKe caMoIeToCTPOHU-
TEJIHOM OTpaciawy». YKa3aHHBIMH IIOIPAB-
kamu B HKY cyObekram camonerocTpo-
€HHsI, KOTOpBIE MOMAJAIoT ITOX AeiCTBHE
HOpM cTatbu 2 3akoHa Ykpanssl «O pa3Bu-
THH CaMOJICTOCTPOUTEIIBHOM IPOMBIIIICH-
HOCTH», HAJIOTOBBIEC JIBIOTBI MPEIOCTaBIIs-
F0TCSI JUIsL HAJIQYKMBAHMS TTIOJTHOMACIITAOHO-
IO CEPUHHOTO IPOU3BOJICTBA COBPEMEHHBIX
OTEUECTBEHHBIX CAMOJICTOB U YIy4ILICHUS

(hMHAHCOBOTO COCTOSIHUS C YYETOM CPEIHe-
TO CpOKa pa3pabOTKH, MOJrOTOBKU M OCHA-
IIEHHs CEPUMHOrO IPOM3BOJICTBA HOBBIX
CaMOJICTOB.

TlonpaBku  ImpenycMaTpUBaKOT, —YTO
BpeMeHHo, 10 1 suBaps 2025 roga, ocBo-
0O0XKIAI0TCs OT yIUIaThl Hajora Ha J100aB-
JICHHYIO CTOMMOCTH TIO OTIEpaIisiM BBO3a
Ha TaMOXXCHHYIO TEPPHUTOPHIO YKPaWHBI
B TAMO)XCHHOM PEXHFME HMIIOPTa TOBApPHI
(KpoMe TIOJaKIU3HbIX), KOTOPBIE HCIOIb-
3yIOTCS 715 HY)KJl CAaMOJIETOCTPOUTEIIbHOM
HPOMBIIIIEHHOCTH, U IOCTaBKa Ha TaMo-
JKEHHYIO TEPPUTOPHIO YKPaUHbI Pe3yJIbTa-
TOB HAy4HO-HCCIIE0BATEIbCKUX M ONbIT-
HO-KOHCTPYKTOPCKHX pa0oT, BBIIOJIHSC-
MBIX JUI HYXKJ CaMOJICTOCTPOHUTEIBLHON
IIPOMBIIUICHHOCTH. Takyke Ha yKa3aHHbII
CPOK OCBOOOXHAIOTCS OT HAJIOroooso-
JKeHUsI NMPUOBUIM M YIIIaThl 3€MeJIbHOTO
Hajora CyOBEKTBI ~CaMOJIETOCTPOCHNS,
OCYIIECTBILIIONINE Pa3padOTKy H/WIIN W3-
TOTOBJICHHE KOHEYHBIX KOMIDIEKTYIOIIIX
K JIETAaTeJIbHBIX almaparaM U JBUraresei
K HUM (KpOME 3EMEJIbHBIX y4YacTKOB, Ha
KOTOPBIX PAacIOJIOKEHbI OOBEKTHI COLH-
QJILHOTO, TOPTOBOTO, CEIbCKOXO3SHCTBEH-
HOTO HA3HAYCHWs M HENPOMBILIICHHOTO
cTpoutenscTa) [11].

Wrax, aHamusupysi ONOK HM3MEHCHWH,
KaCAIOIHMXCS MOIEP>KKH CaMOJIETOCTPOH-
TEIBHOM OTpaciy, MOKHO CHENaTh BBIBOT,
YTO WX TIPUHATHE MOXKET CTarh TOTIKOM
JUISL YBEJIMUYEHHSI KOHKYPEHTOCIIOCOOHOCTH
OTEYECTBEHHOW OTPaciH CaMoJIeTOCTpOe-
HMS, a BBICBOOOJIMBIIMECS CPEICTBA (CyM-
MbI HAJIOTa, HE yIUIayMBaeMble B OIOKET
U OCTAIOLIMECs B PACIOPSHKEHUH HAJIOTO-
IUIATENBIINKA) MOTYT OBbITh UCIOIb30BAHBI
Ha HAy4HO-KCCIICJIOBATEILCKIE U OIBITHO-
KOHCTPYKTOPCKHE pabOThI 10 CaMOJIETO-
CTPOEHHIO, CO3/IaHUE WU NIePEOCHAIICHUE
MaTepUaIbHO-TEXHUIECKOH 0a3bl, yBemHn-
yeHne o0beMa TPOM3BOJICTBA, BHEAPEHHE
HOBEHIIIUX TEXHOJIOTHH.

Tocnexyromymu  TIONpaBKamMy, — KOTO-
pble TIOUIeKAT —aHanmm3y, sBisiercs  3Y
«O BHeceHnn W3MeHeHni B Hanorosslii kxo-
JIeKC YKpauHbI OTHOCHTEIIBHO 3alKThI [PaB
OTEYECTBEHHOTO CEJIbCKOXO3CTBEHHOTO
ToBaponpousoutensd (Benomocti Bepxos-
Hoit Pasipr (BBP) Ne1988-VIII or 23.03.2017,
Ne 17, ct. 214 [4]. Tax, yka3aHHBIM 3aKOHOZA-
TENBHBIM ~ AKTOM  CEJIbCKOXO3SHCTBEHHBIM
ToBaponpomBomuTersiM 10 2017 roma mpu-
MEHSUT CTIEIMATBHBIN PEKIM HAJIOTO00MI0-
JKEHVS] HAJIOTOM Ha JI00aBIIEHHYIO CTOMMOCTB:

— B nepuox 10 31.12.2017 roma yse-
JIMYEHbl 3HAYeHWsI CYMMBI Hayora Ha Jio-
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0aBJICHHYIO CTOMMOCTb, Ha KOTODYIO IlIa-
TEJBIIMK MOXET 3aperucTpHpoBaTh Ha-
JIOTOBBIE HakIaJHble B EnuHOM peectpe
HAJIOTOBBIX HAKJIA/IHBIX HA CYMMY CPE/ICTB,
KOTOpBIE OBLIN MEePEYNCIICHBI UMH B SIHBape
2017 roma ¢ TeKymuX CYETOB Ha CHEIH-
QIBHBIC CEbCKOXO3SMCTBEHHBIE CUETa, B
pasMepe He Oonee CyMMBI, 3aJI€KIapUpo-
BaHHOH K yIUIaTe Ha CIIeNUaJbHBIE Cellb-
CKOXO3SIICTBEHHBIE CUETa B JICKJIapaluH
T10 HAJIOTY Ha JI00ABIEHHYIO CTOUMOCTD 32
nekabpp 2016 roga;

— B IIpeZieNIax CyMMbI TaKoro yBeJnye-
HHS IPEIOCTABIICHO MPABO HAJIOTOILIATE b~
LMKy MOJaTh B OPraH TOCYIapCTBEHHOM
(buckanbHO# CITy)KObI 3asiBIICHHE O Mepe-
YHCJICHUM TAKUX CPEJICTB CO CUETa B CUCTE-
M€ SIEKTPOHHOTO aAMHHUCTPHPOBAHNS Ha-
jora Ha J00aBICHHYIO CTOMMOCTH TaKOTO
HaJIOTOTIJIATEIIBIMKA HA €r0 TEKyIHil CIeT
B cooTBeTcTBHM ¢ IyHKTOM 2001.6 cTatbn
2001 Hanorosoro xofekca YKpauHsl.

Taroxe B 2017 rozy BeTymnuin B JieiicTBIEe
3akoHa YkpauHb! «O BHECEHHN U3MEHEHUH
B Hanorosslii kofekc YKpauHBI OTHOCH-
TEJBHO HAJIOTOOOJIOKEHHS  HACIEICTBAY
(Bemomoctu  BepxoBhoit Pager  (BBP)
Ne 1910-VIII ot 23.02.2017, Ne 14, ct. 158
[3], xoTOpBIM OCBOOOXKITAETCSI OT HAJIOTrO-
OOJNIOKEHUST HAJIOTOM Ha JOXOIbl (u3uye-
CKHX JIUI] CTOMMOCTb HACJIECTBA, KOTOPYIO
OT HACIIEI0/IATEs TIOTYYat0T YIEHBI €ro ce-
MBH BTOPOH CTEIIEHH POJICTBA: POIHEIE Opa-
ThsI ¥ CECTPBI, 0alyIIKa, JIeTyIIKa i BHyKH.
K aromy Bpemenn HKY mnpemycmarpusa-
JI0Ch OCBOOOXK/IEHUE OT HAJIOrOOOJIOMKEHHS!
YJIEHOB CEMbHU HACJIEJOAATENS TOJIBKO Hep-
BOH JIMHUM pojcTBa. HacneHUKH 1epBoro
U BTOPOIii CTyTIEHEH Takke 0CBOOOKIAIOTCS
OT HEOOXOAMMOCTH MPOBEJICHUS OLCHKU
YHACIIEIOBAHHBIX OOBCKTOB  HACNIE/ICTBA
Ui menield Hajorooonokenus. Ilpu stom
JUISL BCEX OCTAIBHBIX HACIICHUKOB HAJIOT
ocTaercs B pa3Mepe 5 HpoueHToB. B 1o
K€ BpeMsI YKa3aHHBIMH TTOTIPaBKaMHU yCTa-
HOBJICHO, YTO TIPH HACIICOBAaHUH JTIOOBIX
00BEKTOB Hacleusl, 00araeMbIX 110 HyJle-
BOH CTaBKe, OLICHOYHAs CTOMMOCTh TaKHX
00bEKTOB B LEJSAX HAJIOTOOOIOKEHUS He
onpernensercs. Takke HPOBOIUTCS OLECH-
Ka OOBEKTOB, IIOIAPEHHBIX IUIATEIBIIUKY
HaJora, KOTopble 00JIararoTcsi HaJoroM Ha
JIOXOJTbI (PUBMYECKUX JIUIL 110 HYJICBOM CTaB-
ke. Bmecte ¢ Tem, moxozns! B BUAE fapa, Ha-
YHCIICHHBIE (BBITUIAYCHHBIE, TIPETOCTABICH-
HBIE) HAJIOTOIIATENBIINKY OPHINICCKAM
JIATIOM WM (PU3HYECKUM JIUIIOM- TIPEIIPH-
HUMarejeM, O0lararoTcsi HaJoroM Ha 00-
IIMX OCHOBAHMSIX, TIpexycMoTpeHHbIXx HKY
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JUIs HAJIOrOOOJIOXKEHHS JIONOJTHUTEIBHOTO
Onara, TO €CTh 110 CTaBKe 18 MpoIeHTOB.

AHanmM3UpysT BHECEHHbIE H3MEHEHUs
OTHOCHTEJILHO HaJOrOOOIOKEHHS Haciell-
CTBa, PEXJIE BCETrO, MOJIOKUTEIBHBIM Bbl-
JeNsieTCsl BKIIIOYEHHE B OCBOOOXKICHUE OT
HaJIOTOOOIOKCHUS POZICTBEHHUKOB BTOPOIt
JIMHUN POZCTBA, @ OCBOOOXK/ICHUE OT HE00-
XOZMMOCTH TIPOBEJICHUS OIIEHKY YHACIIe0-
BaHHBIX 0OBEKTOB HACIIE/IUSI OOJICTYHT MPO-
LIeCC IPHUHSITHS HACIISICTBA TS HACEITICHMSI.

Ilonsons uror nonpasok B HKY, xoro-
prle Berymwiu B aeiictBue B 2017 romy,
KOPOTKO MO’KHO BBIICITHTB CIIEIYIONIHAE HX
HaIpaBJICHUs JeUCTBUSL:

— co31aHue ONIaronpuUsITHBIX YCIOBHIH 1
TIOJUICPIKKH OTEUECTBEHHON CaMOJIETOCTPO-
WUTEJIbHOU OTPacily;

— JIOTIOJTHEHHE HOPM OTHOCHTEINILHO Ha-
JIOTOOOIIOKEHHST HACTeZICTBA (OCBOOOXKIC-
HHUE OT HaJOTOOOJIOXKEHHS POJICTBEHHUKOB
BTOPOH JIMHUU POJICTBA, OCBOOOXK/ICHUE OT
HEOoOXOIMMOCTH TIPOBE/ICHNS OIIEHKH yHaC-
JIEZIOBAHHBIX 00BEKTOB HACIIE/ICTBA);

— JIONOJIHEHHE HOPM 10 3allUTe TpaB
OTEUECTBEHHOTO  CEJIBCKOXO3SIHCTBEHHOTO
TOBaPOIPONU3BOAUTEIIS.

[poananu3upoBaB MOCIEIHUE H3MeE-
HeHus B HamoroBoM komekce YkpawuHbI,
MOXKHO CKa3aTb, YTO OJHMM U3 IIaroB
TIOBBIIICHNST MHTEpeca MHBECTOPOB K Ha-
el CcTpaHe SIBISIETCSl CO3/aHue Onaro-
MIPUSTHBIX YCIIOBUH ¥ TIPEOCTABIICHNS UM
TapaHTHH.

Tak, omHUM W3 ONArONPHUATHBIX YC-
JIOBUH SBISIETCS. MUMEHHO BHECCHHE M3-
menennid B HKY B wactn ocBoOokieHus
OT HaJlora Ha JIOXO/Ibl HePE3U/ICHTA B BbI-
LICYIOMSIHYTBIX CIIy4asiX, YTO SBJSETCH,
C OJHOW CTOPOHBI, IIO3UTUBHBIM IS Pas-
BUTHSI SKOHOMHYECKOTO TIOJIOKEHUS CTpa-
HBI B IIEJIOM U YBEIHYEHHs €€ IpUBJICKa-
TEITBHOCTH C TOYKU 3PEHUS] MHBECTHIHH,
C JIpyroil CTOPOHBI, yKa3aHHas MOIPaBKa
OyneT nmMeTh APEKT TOITBEKO CO BPEMEHEM,
ocJIe TIPUX0ia IMEHHO 3THX HEpe3H/ICH-
TOB B Hallly CTpPaHy, YTO B CBOIO OUepeh
3aBHCHUT OT MHOTHX 3KOHOMHKO-IIOJIUTHYE-
CKUX YCJIOBUM.

VYuuThiBasi BBILIEH3IOKEHHOE aBTOP
XO4eT MOJUePKHYTb, 4TO oprau l'ocynap-
CTBEHHOU (DHCKAJIBHOM CITy)KOBI SIBIISIETCSI
OCHOBHBIM CYOBEKTOM, KOTOpPBIH OCY-
LIECTBISCT KOHTPOJb 3a COOJIOICHUEM
HAJIOTOBOTO  3aKOHOJATENbCTBA, CBOEB-
PEMEHHOCTBIO YIIIATHl B OIO/KETHI TOCY-
JTAPCTBEHHBIX ILEJIEBBIX (OH/IOB HAJIOTOB
1 cOOPOB, YCTAHOBJICHHBIX 3aKOHOIATEIIb-
CTBOM.
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CO3ABUCHUMOCTDHb HAPKOMAHUMN.
METO/bI U3BABJIEHUA OT HAPKOTU3MA

Tarbana KOPHSKOBA,
3aCITy’KCHHBIN IOPUCT YKPAMHBI, JOKTOP FOPUINUECKUX HAYK, POodeccop,
3aBefyrolas kadenpoit aAIMUHUCTPATUBHOTO U YTOJIOBHOIO ITpaBa
JIHenpoBCKOTO HAIIHOHAJIBHOTO YHUBepcuTeTa MeHH Ounecst [oHuapa

Hpuna MOAEHKO,
ACIMPAHT, 3aMECTUTENb JIeKaHa FOPUINUECKOro (aKyIbTeTa Mo y4eOHOH JacTH,
npenojaBares Kadeapsl aIMHHUCTPATHBHOTO M YTOJIOBHOTO TIpaBa
JlHempoBCKOTO HAIIMOHAIBHOTO yHUBEpcHuTeTa nMeHu Onecs [oHuapa

AHHOTALIUSA

B cTarbe mogHUMAIOTCst BOIIPOCH HOJIOXKEHMS HAPKOMaHOB B 001iecTBe. HapkoManust — 910 G0JIe3Hb, OT KOTOPO# CTpagaeT He TOJIBKO
HAapKO3aBHUCUMBIH, HO M ero Onwkaiilliee OKpy»KeHHe (CO3aBUCHMBIE), a TAKKe COLMYM B 11eJoM. [ICHXOaKTHBHBIC BELIECTBa CO3AI0T
KPaTKOCPOUYHBIE WINTIO3MH, BO3MOKHO, TO, YETO YSJIOBEKY HE XBATACT B OOBIYHOM JKH3HU. AHAIIM3UPYETCSl COCTOSIHUE OOJIBHBIX, (PaKTOpHI,
CIOCOOCTBYIOIIHME PACIIPOCTPAHEHHIO HAPKOMAHKH, HA OCHOBAaHUH YETO BHIBEICHA MOJIEIIb OTHOLICHHS K HapKo3aBUCUMBIM. [TocTpoeHa
MOJIeITb METO/1a M30JIMpoBaHust. ONKCaHbI yTH OTCTPAHEHUS/U3IICYEHNS OT HAPKOMAHUH, AEHCTBHUS, BELyIie K N30aBICHNIO OT HAPKO-
MaHHUH CO CTOPOHBI COLIMYMa, B YACTHOCTH CO3aBHCUMBIX. [locTpoeHa Mozieb MoBeIeHNsT MaTepell HApPKO3aBHCHMBIX.

KimroueBble cjioBa: METOZ UTHOPUPOBAHUS, MOJCIMPOBAHHE, MOJIC]Ib METOIa H30JMPOBAHHS, CO3aBUCUMBbIE, (PaKTOPBI HAPKOTU3-
Ma, ICHXOAKTHBHbIE BEII[ECTBA, JIOMKA, BHYTPEHHEE OTPUIAHHE.

THE MODEL OF VICTORY OVER THE DRUG IN SOCIETY

Tatiana KORNYAKOVA,
Honored Lawyer of Ukraine, Doctor of Juridical Sciences,
Professor, Head of Administrative and Criminal Law of the
Oles Honchar Dnipro National University

Iryna MODENKO,
Graduate Student, Deputy Dean of the Faculty of Law for Studies,
Teacher of the Department of Administrative and Criminal Law of the
Oles Honchar Dnipro National University

SUMMARY

The article raises questions of the situation of drug addicts in society. Addiction is a disease, that affects not only the drug addict,
but also his immediate environment (co-dependent), as well as the society as a whole. Psychoactive substances create short-term
illusions, perhaps something, that a person lacks in ordinary life. The state of patients is analyzed, the factors contributing to the spread
of drug addiction, on the basis of which the model of the relationship to the drug addicts is derived. A model of the isolation method is
constructed. Described ways of removal/cure for drug addiction, actions leading to getting rid of addicts from the society, in particular
co-dependent. The model of the behavior of the mothers of drug addicts is modeled.

Key words: method of ignoring, modeling, model of isolation method, co-dependent, factors of narcotism, psychoactive
substances, breaking, internal negation.

REZUMAT

Articolul ridica intrebari privind situatia dependentilor de droguri in societate. Dependenta este o boala care afecteaza nu numai
dependentii de droguri, ci si mediul imediat (co-dependent), precum si societatea in ansamblu. Substantele psihoactive creeaza iluzii pe
termen scurt, poate ceva ce o persoand nu are in viata obisnuitd. Se analizeaza starea pacientilor, factorii care contribuie la raspandirea
dependentei de droguri, pe baza caruia deriva modelul relatiei cu dependentii de droguri. Se construieste un model al metodei de
izolare. S-au descris modalitati de eliminare / vindecare a dependentei de droguri, actiuni care au condus la eliminarea dependentilor
de la societate, in special co-dependenti. Modelul comportamentului mamei dependentilor de droguri este modelat.

Cuvinte cheie: metoda de ignorare, modelare, model de metoda de izolare, co-dependenti, factori de narcotism, substante
psihoactive, rupere, negare interna.

IMocranoBka mpoOseMsbl. YunuteiBass  koMaH? KakoB €ro IcCHXOJIOTHUECKUH AKTyaJIbHOCTh TeMbl HCCJIe0Ba-
BIIEUATIISIOMIME  MaciuTaObl momiome- — moptper?» B mpencraBmenmn o6me- — Hus. Kak mpaBuio, 3Tu nonu — pac-
HHSI MOJIOZIC)KH HApKOTHKaMH, KOTOpbIE  CTBAa — OTO IMOTEPSHHBINA YesoBeK. B me-  mpocTpaHuTenu  HHGEKIMOHHBIX — 3a-
HEYKJIOHHO PAacIpOCTPAHSIOTCS, 3aJa-  JIOM TAaKoro poja BOCHIPHUSTHE MPOOieMbl  OONEBaHUMH €O CTCKIIIHHBIMHU IVIa3aMH,
embcs BornpocaMu: «Jla KTo Takoi Hap-  ceOs OlpaB/bIBacT. OJIeIHBIMH JIMLIAMHU, HAOYXIIUMHU pYKaMH,
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MOKOJIOTHIM TesioM. OHM JDKHMBBI, Xamo-
BUTBHI, @ MHOTJIAa U BOBCE arpeccuBHbl. MM
npucy1ie caadoe MpIIUICHUE, TOJTHOCTHIO
OTCYTCTBYET JIOTHKA IOBE/ICHHUS, HAOIIO-
JlaeTcsl paBHOAYLIME KO BceMy. Y OOJib-
IIMHCTBA M3 HUX OTCYTCTBYIOT DPOJHTeE-
T WJIM BOCIIUTAHUEM 3aHUMAETCs KTO-TO
omuH. Kak mpaBmiio, 9Ta MpHUBS3aHHOCTH
HauMHAETCS C MOAPOCTKOBOTO BO3pac-
Ta, U3-32 YeTO WX HA3bIBAIOT CIIOKHBIMHU
MoJipocTKaMH. BmecTe ¢ TeM u B MOITHO-
LCHHBIX CEMbAX MHOIZA MOSBISIOTCS
HapKoMaHbl. Bo3HHKaeT BoIpoc, a Kakum
MOXXET OBbITh OTHOLIEHHE K HapKOMaHaM
€O CTOPOHBI HOPMAJIbHBIX YIEHOB OOIIe-
ctBa? B cBOE BpeMs evaabHO U3BECTHBII
HAIUCTCKUI uaeonor ['epuHr BHEOps1 B
YKM3Hb UJICOJIOTHIO 0 HEOOX0AUMOCTH (Hu-
3MYECKOTO YHHUTOKCHHsI HapkoMmaHa. Co
BpeMEHEM, K COKaJICHHIO, X KOJIHMIECTBO
B MHpPE 3HAUUTEIHHO YBEIHIHIOCH.

Cocrosinue ucciaenopanus. Hapko-
MaHUsl — 9TO, MPEXJe BCEro, OOJIe3Hb,
MOCIIEICTBUSL KOTOPOIl POKOBBIE, OJlHA-
KO, HECMOTPSI Ha 3TO, PEJIKO BCTPETULIb
Yel0BeKa, KOTOPbIH HUKOT/Ia He yIoTpe-
OJI5J1 HAPKOTHUKH, elé pexe — C yCTOli-
YUBBIMH YOCKIACHUSMH B HEIOIYCTH-
MOCTH HX ynorpebienus. B Hacrosmiee
BpeMsi, 3TO mpakTtudecku mMud [2; 42].
Ha naHHBI MOMEHT HaApKOTHU3M CTaBUT
moJt yrpo3y camo Oyaymiee Haruu. Y mo-
9TOMYy OOIIECTBO JOJDKHO OTpaboTaTh
«CBOIO MOJIEJIb OTHOUICHHSI K HapKo3a-
BHCHMBIM». MojienmupoBaHue SBISIETCS
IIPOLIECCOM 3aMEeIeHHUs 00BEeKTa, KOTO-
pBIi M3y4aercs C LENbI0  IOJIYyYEHUs
nHpopManuu o0 Haubojee CyIIEeCTBEH-
HBIX XapaKTEePUCTHKAaX 00BEKTa C IOMO-
b0 co3aaHHoM monenu [1; 4]. B wact-
HOCTH, MOYXHO CMOJEIUPOBATh METOJ
HUTHOPUPOBAHUS, HO 3TO CHPOBOIUPYET
cBoeoOpa3Hoe MOOoIIpeHNe JanbHeHe-
IO PACIpPOCTPAHEHUSI TCUXOAKTHBHBIX
BemiecTB. VM mocTpouTh MOAENh Me-
Tona m3onupoBanus. ONHAKO MOHSITHO,
YTO BCEX H30JIMPOBATH HEBO3MOXKHO.
K coxaneHuio, HapKO3aBHCHUMOCTb —
6osie3Hp Mosoablx. [lo crarucTuke oHn
MIOYTH HE JIOKHUBAIOT J10 27-JETHETO BO3-
pacra. To ecTb, HEOOXOAUMO CEPHE3HO
oTpabaTbiBaTh MOJENb OTHOIICHHS 00-
[IeCTBa K HAPKOMaHaM.

Lenabio u 3agaueii cTaTbM SBIACTCS
pa3paboTka ACHCTBUil, BEAYIIUX K W3-
0aBJIEHNIO OT HAPKOMaHUH, CO CTOPOHBI
COIIMyMa, B YaCTHOCTH CO3aBUCHUMBIX,
MoOJIeb 1Mo0easl HaJl HapKOTH3MOM 00-
ecTBa.

H3n05keHne OCHOBHOIO MaTepua-
sga. Kakoe moBezieHue npucyie HapKo-
MaHy? Bo-mepBbIX, HEypaBHOBEUICHHOE
WHorna 1uaueT, WHOTAA
MPOCUT TMPOIIEHHs, HHOTAAa OOBHHSI-
et, Tpedyer JeHEeKHbIX cpeacTs. MHO-
ra NnpomajaeT M3 JIoMa Ha HECKOJIBKO
JIHEH, MHOT/A MOXMINAeT U3 J0Ma ILEH-
Hble BelM. A KakuM 00pa3oM BECTH
ce0st OJIM3KUM M POJIHBIM HAPKOMAaHOB:
poautensM, OparbsiM, cectpam? OOie-
CTBO BOCHPHUHUMAET HUX OTYASHHBIMH
win crpajnaromumu. Ham Heobxonnmo
[IOHWMAaTh, YTO POJUTEISM CTPAIIHO
MOTEPSATh CBOETO POJHOTO peOCHKa.
BMecrte ¢ TeMm, caMH HapKOMaHbI, Kak
KOHCTaTHPYIOT  HAPKOJIOTH, HHKOHM
oOpa3om He mepexuBaroT 00 yTpare
OJIM3KHUX POJCTBEHHUKOB M JIAXKe JIMUHO
ce0s. Cnacas cBOEro HapKO3aBUCHMOTO
peO&HKa, POAMTENIN KEPTBYIOT ICHUXHU-
YEeCKMM W MarepHajbHbIM OJIaronoiy-
4YHeM, 3[0POBbEM, BPEMEHEM M HMUJ-
xeM. [Ipu 3TOM HapkOMaHa HE BOJHYET
Takas TporareiibHasi 3a00Ta pPOJCTBCH-
HUKOB, HE BOCIIPUHMMAIOTCS JKEPTBBI
pagu Hero. OHM pealbHO OONBHBIE U
MbI OTHOCHTBCS K HUM, KaK K OOJIbHBIM.
Hapko3aBHCHMOCTB — KpaiiHe onacHas u
ocobenHas Oose3Hb. OHA MOXKET UMETh
Cepbe3HbIe MOCIEACTBUS KaK IS Hap-
KOMaHa JINYHO, TaK M 10 OTHOIIEHHIO K
001IEeCTBY B LICJIIOM.

BosBpamasich K MOBEJCHUIO HAPKO-
MaHa, KOHCTaTUPYEM, YTO BHEIIHE OH
BeneT celsi KpaifHe He3aBUCHMO, MOXK-
HO JIaKe CKa3aTh HAIJIOBATO, HTHOPUPYS
Bce 00lIeCTBEHHBbIE HOPMBI. Bmecte ¢
TeM, Oyly4d CBSI3aHHBIM C TaKUMH XK€,
KakK ¥ OH, OOJIbHBIMHU, OH YSI3BUM H, KaK
MPABUJIO, MBITACTCS BBINOIHATh BCE UX
TpeboBaHus. I UMEHHO €ro BbI3BIBAIO-
1iee MOBEACHUE M ABISACTCS OJHUM U3
IJIaBHBIX cUMITOMOB Oone3nu. ITo pas-
JIMYHBIM JIAHHBIM COLIMOJIOTOB, B YKpau-
HE HAaCYMTHIBACTCS COTHH THICSY HAPKO-
3aBHCUMBIX. [Ipu 3TOM poaurenu u apy-
rue OJNM3KHE POJCTBEHHUKHU SBISIOTCA
co3aBucHMBIMU. HO 4enoBeky, KOTOpBIi
HE 4YyBCTBYeT ce0s OOJIbHBIM, HEBO3-
MO>KHO IIOMO4Yb BbLICUUTHCA. M B 3TOM
CHTyannu OJU3KUM JIIOASIM HE0OX0INMO
MOHATh, YTO HE HYKHO MOPTHUTH CBOIO
JUYHYI0 JKH3Hb OCCIOJE3HBIMH Mepe-
JKUBAHUSIMU 1 00pb00ii «3a 0CBOOOXKIe-
HHUE» U3 HApKOTHYECKOTO IJeHa, HeoO-
XOJUMO HAalTH CHIIy BOJIM U IOBEPUTH B
TO, YTO 3TO HEBO3MOXKHO. MOXXHO cpaB-
HUTh HapKOMaHa C TOHYIIUM B BOJE,

HaCTpOCHUC.

KOTOpPOT'O0 MOXHO CIHAaCTU TOJIBKO TOrjia,
KOTJla OH caM OTTOJIKHETCS OT WIIMCTOTO

JIHA, TO €CTh TOJIBKO I10 €r0 JKEJIaHUIO.
Ecnu o cam 3a61aroBpeMeHHO, Oyaydu
B COCTOSIHUHM 3/IpaBOTrO yMa, IOXKeJaeT
CIACTHUCh, TTOMOYBL €My BO3MOXKHO. Jlyist
9TOro HEOOXOAMMO OKa3aThCs Ha ITOM
nue. Jlns ogHuX — 2TO OTCYTCTBHE Jie-
HET, JUIsl APYTUX — MOTepsT pOJHBIX, pa3-
BOJI, JINIIIEHUE POIUTEIBCKHUX IPaB WIH
TOTepst JKUITBSI.

HapkomaHus, Kak ¥ TEppOpHU3M, —
npo6ieMa BCceMUpHas ¥ periaTh ee OblI1o
OBl 11e1ecO000Pa3HO BMECTE BCEM MHUPO-
BbIM cooluiecTBoM. OfHAKO B CHILY
OIpeJIeNICHHBIX 00CTOSATENBCTB 3TA NPO-
OieMa He BBIXOAMT B MHpE Ha NEpBBIH
wiad. [loaroMy ykpamHCKOMy oO01ie-
CTBY HeoO0XoanuMo OOpOThCS ¢ HEeH moka
B oguHOYecTBe. HapkomaHus He mpuBe-
peATMBOCTh, a OOJIE3Hb, OHA NMPHUXOIUT
caMma, He crpamuBas paspeurerus. [Ipu
9TOM HApKO3aBHCHMBIE MOTYT €€ W3-
0e)kaTh, HO OHU I10 COOCTBEHHOH BOJIE
BBIOMpAIOT CBOW MNyTh. bymaymuii Hap-
KOMaH caM Juis ce0s NMPUHHUMAeT Takoe
peuienue. OHO ero nuyHoe. DakTOpbI
HApKOTU3Ma TOJILKO MOTYT CIIOCOOCTBO-
BaTh TAKOMY pelIeHuto. [J1aBHBIM (ak-
TOpoM, 0€3yCIIOBHO, SIBISIETCSI BO3PACT,
KaK MbI YK€ Ha3bIBaJli IOAPOCTKOBBIH,
KaK IMpaBWJIO, NMEHHO B HEM HayWHa-
10TCsl 3a0osieBaHMs 1OJOOHOrO poja.
JlaHHBIE, TIOTYYSHHBIE IO pe3yiIbTaTaM
uccnenoBanns FOHUCE® u VYkpaun-
CKOT'O MHCTHUTYTAa COLMAIBHBIX HCCIIENO0-
BaHMI uMeHH AuekcaHjpa SpemeHko,
NoATBEepAMIN (AKT, YTO MPHUBICUCHHE
K yNOTpeOJIeHUI0 HAapPKOTHKOB IPOMC-
XOIUT B MOJIOZAOM BO3pacTe: CpPeAHUit
BO3pACT MPUOOIICHUS K yIOTPEOICHUIO
HAapKOTUKOB ~ MHBEKLUUOHHBIM  IIyTeM
npoucxoaut B 19,9 met [3; 33]. Ot kax-
J10¥ 0OJIe3HN CYIIECTBYIOT CBOU METOJIBI
nedeHns. besyciioBHO, BpadM TOTOBEI
MPEeOCTAaBUTh €My CBOIO IIOMOINb, B
YaCTHOCTH, ITO XUMHUYECKas Tepamus,
NPUMEHEHHE XUMHMYECKHUX BEILIECTB.
Jleuenne kpaiiHe CJ0XHOE, OJIHAKO,
YeM CKOpee ero HauMHaroT, TeM OouiblIe
IIIAHCOB Ha IOJIOXKUTEJBHBIH Pe3yJbTarT.
HapkomaHus — 3TO NPECTYIHOCTB, pac-
MPOCTPAaHEHHE BEHEPHUUECKHUX 3abole-
Banuii, BUU-unpunuposanue. K tomy
ke, IpeObIBasi B ETOPOAHOM BO3pacTe,
OHM MPOM3BOAIT HA CBET MJIAJICHIICB B
OOJBIIMHCTBE CIydaeB yXe OOIbHBIX.
To ecrtp, crmocoOcTBys JIEYSHUIO Hap-
KOMaHOB, MBI TE€M CaMbIM 3allHIIaeM
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Oyayliee HalIMX JeTei, Hamero oouie-
ctBa. HeoOxonmuMo momaepkuBaTh Tex
HApKO3aBUCUMBIX, KOTOPBIE JKEJIAIOT H3-
neunthes. Kak u kaxaoMmy OOIbHOMY,
HapKOMaHy HEOOXOAMMO MPEA0CTABUTH
maHc s gedenus. Koneuno, BecoMoit
OBl ObLTA TOCYAaPCTBEHHAS MOJICPIKKA,
B MEPBYIO OuYepeab MyTEM MPUHATHS U
(hMHAHCHUPOBAaHUS  COOTBETCTBYIOIINX
roCyIapCTBEHHBIX MporpamMMm. DuHaH-
COBOMW TOAJIEPKKH MO JICYCHHIO HapKO-
3a0osieBaHuil TPeOYIOT HE TOJBKO Hap-
KO3aBHCHUMBIE, @ U CaM MEIULMHCKUMN
npoinecc JsedeHus. Ha cerogHsmrHui
JIeHb TaKas MOJAAEPHKKA CO CTOPOHBI I'0-
CyAapcTBa MPAKTHYECKH OTCYTCTBYET.

Yro o0benunsier Hapkomanos? Cra-
00XapaKkTepHOCTh, CTPax Mepea KU3-
HCHHBIMHU TPYAHOCTSAMH U JIETKOMBIC-
JICHHOE MBIIICHHE, HECIMOCOOHOCTh
MIPOTHO3MPOBATh cHUTyaruio. Hapkoru-
KH — 9TO KeCTOKOE€ HCIIBITaHUEe, PO st
KOTOpOE JINIIh HE3HAUYUTEIhHOE KOJH-
YECTBO JIFOJICH 0CTAETCS B KUBBIX.

Yro Takoe IICHXOAKTHBHBIE BeElle-
crBa? KakoB MX XMMHYECKHH cOCTaB?
Kak oHU BIHMSIOT Ha IICUXHYECKOE
COCTOSIHHE U CaMO€ IIaBHOE, KAKOBBI
MOCHeACTBUS dTOoro BiausgHus? Bo-
MEPBBIX, OHH JAENAI0T HEBO3MOXHBIM
JKU3HEHHYIO PEAKIINIO PaI0BAThCS MaJIO-
My, MelodaM. YenoBeK MOTHOCTHIO Tie-
pecraeT 4yBCTBOBATh OJIM3KOE OKpYKe-
Hue, pajgoBarbes eMy. OH HE BOCIIpUHU-
MaeT MacTepCTBO, YKUBOIHCH, XyJIOXKe-
CTBEHHBIE M MYy3bIKaJbHBIE IPOU3BE-
JIeHUs, Jake JI000Bb OJIM3KUX JIIOJEH.
[Tocnennue mepectaoT BOCIPUHUMATh-
csl Kak HeoOXoauMocTh. Bce smoruu
HApPKOMAaHOB CBSI3aHbl C HAPKOTHKAMH.
Hapkoman, 4yBcTBys Kaiid, mbITaercs
YBEIUYUTh 103y U 3TO OECIIOBOPOTHBIN
myTh K cMepTH. CKOIBKO TaKUX CMEPTEH
OT yHOTpeOJICHUSI TCUXOTPOMHBIX BeE-
mectB? JlecsaTku, coTHH, Thicsiun? Exxe-
HEJIEJIbHO, €KEMECSIUYHO, €XKETOAHO. DTO
HaIlI| JeTH, Hatre Oyaymee. Hapkomany
XapaKTepHO UYyBCTBOBATH IOCTOSHHYIO
BHHY, HO HE BCET/ia Mepej KeM-TO OIpe-
JIeJICHHBIM, TIPOCTO Yepe3 abcTpakTHOE
BocnpusaTHe. Maém 3a 1030i 4yBCTByeM
BHHY, HO TpojoikaeM uatu. [loHuma-
eM, 4TO BejieM cebsi HempaBHIbHO, O-
HAKO TPOI0JKACM BECTU Cce0s Tak ke 1
B ganpHeumeM. To eCcTh, 3aBHCHMOCTD U
CO3aBUCHUMOCTD HIIYT PSJIOM, OHU B3aHu-
MocBs3aHbl. CO3aBUCHMBIH YEJTOBEK —
9TO TOT, KTO MOJHOCTBIO IMOMIOLIEH TEM,
9TOOBI YNIPABISITH MOBEIEHNEM JIPYTOTo

YeJI0BEeKa, U COBEPIICHHO HE 3a00TUTCS
00 yIOBJIETBOPEHHH CBOMX COOCTBEH-
HBIX JKU3HECHHO Ba)KHBIX MOTpeOHOCTEH
[4; 2].

Juis Toro, 4ToOBl CO3aBHCHUMBIC HE
JieNlali HeNpaBUIIBHBIX IIaroB B OOpb-
0c 3a CBOMX IOJOICYHBIX, NaJUM HM
HECKOJILKO COBETOB. B wacTHOCTH,
CO3aBHCHMBIE OJHM3KHE POJCTBEHHUKH
JOJDKHBI  HAay4YUTHCS AMOLMOHAIBHOMN
HE3aBUCHUMOCTH, 3aHHMAaThCsl COOOM.
BbI3nopoBiieHre HAYMHAIONIETO HAPKO-
MaHa MOXXET HayaTbCs C TOI'O MOMEHTA,
KOTJla y MaTe€pH OTKPOIOTCS Ha HEro Iia-
3a. be3ycnoBHO, KaxAblii CO3aBUCUMBII
YyBCTBYET BHHY, 3aCTCHYHUBOCTb U
ctpax. M3 »TOro ckiiagpiBaeTcs BHY-
TpEeHHee OTpUllaHue O0Je3HH peOeHKa.

Jla, OBITH MaTeppl0 HapKOMaHa
yxacHo. [TomHOCTRIO pa3pymIaercs cBost
TUYHAsS JKW3Hb, Ja M BooOme, o Hel
3a0pIBaeTcsi. Bmecre ¢ Tem, MaTth CBO-
eil BUHOW co03/1aeT OJaronpusTHEIE yC-
JIOBHS IS pa3BUTHsL OOJIE3HHM, TaK Kak,
YyBCTBYS €€ UyBCTBO BHHBI 32 HEHaJJIe-
Kalee BOCIUTaHue peOeHKa, HapKOMaH
HayMHAeT  MaHumyiauposarb. Jla, oH
HECYACTHbIH pPeOCHOK, KOTOPOMY Yero-
TO HE XBaTHJIO B JETCTBE, M TEIephb OH
«3aroJIHACT YIYIICHHOE», U MOKa MaTh
HE MPHUMET IS ce0s JKeCTKOE pelIeHHe,
YTO 9TO HE OHA BOCIHTANa HapKOMaHa,
He u3-3a Heé OH Hadal ynoTrpeOnarTsb
HAapKOTHKHU M HE M3-3a Hee OH OPOCHT uX
YIOTPEOIATD.

Jlns Takoil Mozmenu MOBENEHHS Ma-
TE€pU HEOOXOIMMO BCHOMHHTB, YTO OHA
HE OJMHOKA B 3TOM Mupe. Y Heé ecThb
ee KOHCTUTYLMOHHbBIE IpaBa O BbI30-
BE IpU HEOOXOIMMOCTH NOJMLUH, HE
BIIyCKAaTh B CBOE JXWIbE B COCTOSHHU
HAapKOTHYECKOTO OMNBSHEHUS M IOCIe
23.00. K Tomy xe, MaTepu HEOOXOIUMO
CBA3aTHCS C IPYTUMH MaTepsIMH HapKo-
MaHOB, HACTPOHUTH COOTBETCTBEHHO WX
MOBE/ICHNE U HE 0CTaBaThCsl HaeINHE CO
cBoeil Genoii. Benst cebst Takum oOpa-
30M, MaTh CBOMM IIOBEJIEHHEM HE OyneT
CIo0co0CTBOBATh PEOCHKY B IOJyYCHUU
oyepenHONW 103bl HapkotukoB. Korna
Herje OyneTr B3ATh JEHbIH, Hpolecc
ynotpebaeHus 3aTopMo3uthesi. Heooxo-
JUMO MOMHHTB, YTO COICHCTBHE HUKOT-
Ja He YIyd4Ilajgo CUTYalHio, a TOJIBKO
HaoOopoT ee yxymmaino. Hapkoman
TOJIBKO W JKAET, KOTJa MaTh BO3BMET 3a
HEro OTBETCTBEHHOCTH, OTAACT €ro J0J-
TH, TMPUKPOET 3a MPOIYLICHHBIE 3aHS-
THSI, TOMOXXET C OONIEHUYHBIM U TIpoUee.
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Hapkomanusi — 3T0 OeckoHeuHas
MOTOHSI 3a ymoBoJNbCTBHAMH. KrOo 10
COOCTBEHHOMY KEJIAHUIO OTKAXKETCS OT
Hux? YenoBek HaUMHACT 3ayMbIBATHCS
TOJILKO TOT/Ia, KOT/Ia OH JIUIIAETCS OTpe-
JIETICHHBIX YCIOBUW M BO3MOXHOCTEH.
bnuskue ybuparot pyky moMoriu, KoTo-
pOil OHH HEOCO3HAHHO MNOIJEPKUBAIH
pasButne 6one3nu. K orpomHOMy coxa-
JICHUIO, B MUPE HE CO3/1aHO TabJIETOK OT
HapKOMaHUH. DTa rpoliemMa BceMUupHas
" uMeeT IIyOokue KopHHU. BceienctBue
He€ IMOTEPSIHO OTrPOMHOE KOJIMYECTBO
Jofiel, pa3pylieHo OOoJNbIIoe KOoIHye-
CTBO cyfe0.

Vdyenble 00HAPYKUIH OKOJIO ABAJ-
[aTH U3MEHEHHBIX T€HOB, KOTOPBIE €CTh
y Jrofeil, KOTOpble MOTYT IMTOMOYb H30a-
BUTBCS OT CTPACTH K 3JI0YTOTPEOICHUIO
HapKOTUKaMu. B uacTHOCTH, HM3KUU
YPOBEHb SHAOTCHHBIX ONMUATOB — Be-
[IeCTB, KOTOPbIE B OpraHU3ME OTBeya-
JOT 32 YAOBOJIBCTBHE M €CTECTBEHHOE
00e300MBaHuKE. Taxas reHeTuKa
MpUCYyLIa, IPEXKAe BCEro, IeTsIM Mapru-
HajoB. B jmanmpHeiileM Ha Takux AceTeit
BIUsIET 00MIasi dMOLMOHAIbHAS CUTya-
s HeOIAromnoiy4Hoe OKpyKeHue, He-
OaronpUsTHBIC YCIOBHUS MPOKUBAHUS
U IpyToe.

Hapkomanuss — 510 3aboieBaHue
4yBCTB, yMa, Tena. besycinoBHo, Mme-
IUKH OTpaboTaln CBOM IPOTPAMMEI
peabminTauu, B HUX IPEIyCMOTPEH
OTIpeACNIEHHBIH KypC JIeUeHUs, Tpei-
JlaraeTcst CTPOUTEIBCTBO IS OOJIBHBIX
«HOBOH XU3HW», B KOTOPOH HET ropojaa
TeX CTpacTed, 3a KOTOpBIE 3arlaueHo
Tak MHOTO. MHOTNA 3TO cTanuoHapHOe
JeueHue, uHOrAa nHeBHOoe. Ho u mpum
STOM JIEUEHHHU BAXKHO OTHOIIEHHE OJIM3-
KUX OKPYXAIOIIUX, CO3aBUCUMBIX. OHHI
JIOJDKHBI M3MEHHUTBCS BMECTE C 0O0Jib-
HbIM. MM HeoO0XoauMoO H30aBHTHCS OT
CTapbIX CTEPEOTHIIOB: YIPEKOB 3a IIPO-
1IJ10€, JlaBaTh JIEHbI'H, OTJAaBaTh JOJITH,
MOKPBIBAaTh OIUIOMHOCTH. Heobxonnmo
3alpeTuTh 00ImaThcs C TEMH HapKo3a-
BHCHMBIMH, KOTOPbIE HE JKEJIAIT HC-
MpaBISIThCSI U HA00OPOT — O0IIaThCs C
TeMH, KTO OOpeTcs 3a HOBYIO Jku3Hb. Ho
HEO0OXO0IUMO TOMHHUTH, YTO HAPKOTHKHU
HMMEIOT CBOMCTBO «BBIKHIATHY.

A 4TO 1enarh ¢ TEMHU, KTO HE KeJja-
€T MOKHUJATh ITOT JOXKHBINA MyTh? OHH
CO3JIAI0T YKACHBIC YCIIOBHS JUIS JKH3-
HU OnM3KkuxX Jroaew. Muorma mocien-
HHAE TOJBKO M JKAYT, YTOOBI HApKO-
MaH OKa3aJCs 3a PEeIIeTKOW M TaM Kak



M MARTIE 2018

MOXKHO JOJbIlle ocTaBaicsi. B Takux
ciydasiXx BaXKHBIM JOJDKHO OBITh BHY-
TpeHHee HACTPOCHHUE, YBEPEHHOCTh PO-
QUTeNield B TOM, YTO OHU CMOTYT [aTh
OTIIOpP HAPKOMaHy, HE IO3BOJST €My
HCIIOPTUTH CBOK JKH3Hb. HapkomaHbI
OYCHb CHJIHBHO YYBCTBYIOT HEYBEpCH-
HOCTh pOAWTENICH ¥ HAUYWHAKT HaJ
HHUMHW U3]1€BaThCS.

I[To 3aKkiIOYEHUI0  CIEIUATUCTOB
CO3aBUCHUMBIC CBOCH OECIOMONTHOCTHIO
U HEYBEPEHHOCTBIO  CIIOCOOCTBYIOT
MPOU3BOIY HAapKO3aBUCUMBIX. boiee
70 TpOIEHTOB CIly4aeB BO3BPaTOB K
YHOTPEeOJICHUIO HAPKOTHKOB BO3HHMKAeT
HMEHHO HU3-3a CO3aBUCUMBIX. TO €CTb,
POIUTENN OJIKHBI B MEPBYIO OYepeib
no3aboruthest 0 cede. Buns B marepu
KPacHUBYIO YBEPECHHYIO B ce0¢ )KCHINUHY,
B OTIE CHJIBHOTO BOJIEBOTO YEJIOBEKA,
HapKkoMaH HauyHET HMX yBaXaTb M Me-
HATHCSA. Bpaum XMMHUYECKUM JIedyeHUEM
MOTYT BBUICUHTH TEJO, OJAHAKO HapKO-
MaHus1 — 3TO enle u Oose3Hs nymu. Hap-
KO3aBHCHMOCTbH BO3HUKAET TOT/IA, KOT/a
JUisi He€ MMeeTcsl MoYBa, W Mbl BBIIIE
00 3TOM yxe roBopuiu. Pomurtenu He
CMOTYT BCE pellaTh 3a JAeTei, Koraa-To
UX HYXHO OTIycKaTh. OHU JOJKHBI MO~
YyBCTBOBAaTh OTBETCTBEHHOCTH 33 CBOIO
Kn3Hb. CraceHne OyId MOKHO HAUTH
ToJIbKO BHYTpH cebs! [maBHOE, 4TOOBI
CcO3aBHCHMEIE HEe Opanu Ha ce0st OTBeT-
CTBEHHOCTH 3a JieueHne aymu. 1 3xech
OUYeHb Ba)KHO JICYNUTH CBOU JIyIIN BMECTE
¢ OonbHBIM, MeHATbcs. CoXpaHUTHCH,
YCWINTB ce0si BHyTpEHHE, U Toraa 00Jb-
HOIl peOeHOK YBUAWT 3TH H3MEHEHHS
B Omu3kux. Co3aBHCHMBIE IOCTOSHHO
00sITCSL MOTEePATh, HO BCIEACTBHE JTO-
ro HEe MOTYT OMO4Yb. Kak/IbIil uenoBek
JIOJDKEH KUTh CBOEW JIMYHOU, TOJBKO
eMy TpHCYIIEH KU3HBIO, IO CBOUM IIpa-
BIJIAM W TPUBBIYKAM, a HE MPOKHUBATH
qYXKYIO.

Hapxoman obmiaeTcst ¢ poJCTBEHHBI-
MH €My IyllaMH, TaKHMH kK€ HapKo3a-
BHCHMBIMH, y HETO CBOSI )KU3Hb, 1 OYCHb
B2)KHO HE OBITh B HE€ BTSIHYTHIMH. biin3-
KHM HE0O0XOJMMO MPOUTH MYTh OT KaJo-
CTH K TBEPIIOCTH, KecTKocTH. Haydaurcst
MCUXOJIOTHYECKH OTCTPAHSITHCS OT HUX.
Hapkxomans! Bcerna 66Ut 1 OyIyT STOU-
CTHYHBIMH, 1a)Ke€ €CJIM U BCTATH HA Ty Th
BBI3IOPOBIICHUS, KOTOPBIA, KCTATH, MO-
JKeT JUIUThCSI He OMH roJl. be3ycinoBHO,
Ha 3TOM IYTH TJIaBHBIM sIBIIIeTCS mo0e-
Jla HapkoMaHa HaJ coboit! Ectes npemio-
JKeHHE Ha PeKIaMHBIX OaHHepax Ha BCeX

Tpaccax, IUIOIAIX, YIulax YKpauHbI
Hanucath: «CKaXXuTe HapKOMaHaM —
HET!» To ecthb HaM BceM HEOOXOIUMO
CrIocoOCTBOBAThL, YTOOLI OHHU MMOOEIUIIN
KpHU3HC «B CBOMX rojoBax». HapkoTuku
YHUYTOXKAIOT KaK HAIly YKPaWHCKYIO,
Tak U japyrue Hamuu. Kak ux uckope-
HUTH W3 HalleH KU3HU B BOOOIIE Mpe-
YHpeaAnuTh UX npoHuKHOBeHHe? VX yro-
Tpebnenue, Oe3yCIOBHO, HEOOXOAMMO
MpeAynpexkaaTh Kak Ha TOCYIapCTBCH-
HOM ypOBHE, TaK U C TOMOMIbIO OIM3KUX
JIIO/IeH, €CIIM TOCYIapCcTBO, OOIIECTBO 1
OTIIeNIbHBIE TpaXkaaHe OyayT 3aHUMaTh-
cs 9TOH mpobiemMoi, To, Oe3yCIOBHO,
BO3MOJKHO CHIDKEHHE YpPOBHSI €€ pac-
MPOCTPAHEHUS.

Hapxomanus — 3TO0 HecdacTbe, Kak
ISl 00IIecTBa, TaK W JUISL OTACIBHBIX
cemeii. CKONBKO IIOJIEH HAIIETO TOCY-
JlapCcTBa OXBA4YCHBI 3TUM HecuacTbeM!
PasroBapuBasi C CCErOJHSIIHHUMHU [O-
pPOCTKaMH, CIBIIIHIIb, YTO MOYTH Ha
Ka)XIOW JTMCKOTEKe, B HOYHBIX KIy0ax
MPOLBETAE€T PpacHpoCTpaHEHHE HapKO-
THKOB. XOTEJIOCh, YTOOBI MIPABOOXPAHU-
TeIbHbIC OpPraHbl, KaK MPEKIe, MPOBO-
JIAJIA HOYHBIE PEUIbl C LENbI0 HEeIOIy-
[ICHMs] TAKUX MPABOHAPYILICHUH, HO, K
COXKAJICHHIO, JIETH U UX POAUTEIH OCTa-
I0TCSA HaeAuHE ¢ 3ToH mpobiemoii. Tor-
I1a JIeiaeM BBIBOJ — HE MyCKaTh JeTel B
9TH MECTa MM KOHTPOJIMPOBATh MX 3a-
6JIarOBPEMEHHOE BO3BpAIlCHHE JTOMOI.
«CriaceHue yTOMAKMIMX — JEJI0 CaMUX
YTOMAIONUX», K TOMY € POIUTEISIM
Heo0X0IMMO Bce clienarb, 4YToObl pede-
HOK MaKCHMaJbHO OBbLT OXBau€H BHEII-
KOJIbHBIM BOCIHTAaHHEM. BOIBIIUHCTBO
poauTenell cpasy HAYHYT >KAJIOBATHCS,
YTO CErOJHS BCE CTOUT 3HAYUTEIHHBIX
cpencts, a ux He xBartaeT. Cormacumcs,
K COXAJIEHUIO, 3TO TakK. Termepb TOIBKO
BCIIOMHHAEM CBOE JIETCTBO, KOTJAa MBI
MPAaKTUYECKH OCCIUIaTHO YYMIIUCh TaH-
L[eBaTh, XOIUJIH B OacceiiH, Ha JICTKYIO
aTJIeTHKY, B My3bIKaibHbIC IIKOIBI. Ho
U CEeroJHs POJIWTENSIM BOINPOCHI 3aHsi-
TOCTH JIeTeil HeOOXOAMMO pellaTh, BEAb
«0oJIe3Hb JIeTue MPeAyPEIUTh, HeKEIH
[IOTOM JICYHUTDHY.

MpbI TOBOPUIIM O TOM, 4TO MpeiJiara-
IOT BpayH, a Terepb CKaXXeM O TOM, YTO
MpeUiaraloT KpUMUHOJIOTH. Yem 00ib-
[iee HaNpsHKCHHUE [OJy4aeT 4YeNIOBEK,
TeM 00JIbIIIe TTOTOM ero (PU3UIECKOe pac-
cnabienue. HapkoTuku paccnabistor Ha
KOPOTKHH CPOK, HOCJIC YeTO BO3BPAIIAOT
YeloBeKa B ele Oosiee HaMpsHKCHHOE

cocrosHue. OpnHako mocne ¢usmnye-
CKHX Harpy3oK pacciabieHHe ocTaeTcs
Hajgonro. Hampumep, eciu BBIXOOHON
JICHb NIPOBECTU Ha NPHPOJE C CEMbEHl:
IiaBarh, Oerath Ha JIbDKax, Jlaxe ropa-
6oTath Ha oropoze, GU3NYECKUIl MONb-
em ocrtaércs Ha BCroo Hepaemto. Jlromw,
KOTOPBIE 3aHUMAIOTCS CIIOPTOM, MEHBIIIE
CTpajgaroT pa3IHYHBIMH 3a00JeBaHus-
MH, a HapKOMaHaM{ BOOOIIE CTaHOBST-
Csl OYCHb PEIKO. Y B3POCIIOTO YellOBEeKa
SMOILMOHAJbHBIE MOAXObI MOABEPraroT-
sl ONpe/IeNICHHOM JIOTHKE, KOTOpasi orpa-
HUYEHa 3amperamu odumectBa. Y MoOa-
pocTKa Ha000POT, MO3T HEOPA3BUTHINA U
€ro 3aCTaBJSIOT PabOTaTh U Pa3BUBATHCA
MPEeno/iaBaTe/ld U KayeCTBEHHbIH COCTaB
y4aiuxcst B yueOHOM 3aBEJCHUH. 3aTeM
MOJIPOCTKH B3pocieroT (9-11-bie kiaccor)
U TIEPEXONHBIH TEePHOJ 3aKaHUYNBACTCS.
Mg BuauMm nepes co0oif yke B3poCciIoro
yenoBeka. B aTom mporecce craHoBie-
HUsl KpailHe Ba)KHO, YTOOBI BEIYIIYIO
POJIb UTPAJIU KaK IPEIOoaBaTelH B LIIKO-
Jie, TaK U Ka4eCTBEHHBII cOCTaB KJacca.
B HeM 10/1KHBI JOMHUHUPOBATH TTOJIOKH-
TEeJIbHBIE JINACPHI, KOTOPbIE CKIOHHBI K
00y4YeHHI0, CIOPTY, TAKTUYHOMY OOpa-
IICHUIO C JIEBYIIKAMH U BOOOIIE K Ipar-
MaTHYHOMY OTHOIIEHHUIO K Oymymemy.
Panbie aetu, 6onee ci1abbIMU 10 CBOMM
BO3MOYKHOCTSIM, TTOCTyTaln B mpodec-
CHOHAJIBHO- TEXHWYECKHEe YUWINIIA,
TaM OHU MOJyYaH pabodyro CIenHaib-
HOCTB, JUIsl 00ydeHUs] — KHJIbe B 00IIIe-
KUTHUAX 32 TOCYAAPCTBEHHBIE CPEJICTBA,
a 110 OKOHYAHUU I10 rOCYAapCTBEHHOMY
3aKa3y IUIM Ha TapaHTHPOBAaHHBIC MM
paboune mecta. B cpenneil mkomne ocra-
BaJIMCh J€TH, KOTOPBIE YK€ CTPEMUIUCH
YYHTBCS B BBICHIMX y4eOHBIX 3aBE/ICHU-
SIX, IMEJIU OOJIBIITYIO0 CKIIOHHOCTD K yue-
6e. To ecTs, meTell 3apaHee pa3mensiIn
C WX MHTEpecaMH, TaKUX JeTeil yerde
OBIJIO KOHTPOJIMPOBATH U TOCYAAPCTRY, 1
POIUTEIISIM.

Ha ceromusmHuil JeHb TOSBHUJIACH
HOBas pa3BUTasg CHOPTHUBHAs HHpa-
CTPYKTYpa, [OSBHJIAcCh BO3MOXXHOCTb
MyTEIIECTBOBATh C POJUTEISAMH 3a Tpa-
HUIlY, HM3y4aTh HWHOCTPAHHBIC S3BIKH.
BmMmecte ¢ TeM, ganeko He BCe POJAUTENIH
MOTYT ce0e I03BOJIUTh TaKUe PaCXObl.
K Ttomy ’xe MHOTHE pOAUTENH, HE HUMEs
paboThel 10Ma, BBIEXAJIN 32 T'PAHUIy U
Opocwim nereil Ha mpousBos. Uto nme-
7aTh TakuM AeTsM? Tak M MOsBISIeTCst
cBOOOIHOE BpeMsi, KOTOPOE 3aIOJHSET-
Cs1 HAPKOTHUKAMH.



BoiBoabl. PazButHe nuBHIM3AIUU
3aKJII0YAeTCsl B TOM, YTO OHA YXOIHT
OT IMKUX 3aKOHOB €CTECTBEHHOIO Cy-

eCTBOBaHUA.  [losBistOTCS
3aKOHO/ATeNbHbIE, KYJIbTyPHbBIE CHCTE-
MBI, 3alpenialline M OTTOPTaoIINe
3BEPUHYI0 TIOPOJYy uYeloBeka. Yemnmo-
BEK SIBIISICTCS CYIIECTBOM aKTHBHBIM,
BHOCHT CBOIO JINYHOCTB B CBOIO STYCHKY
cyuiecTBoBaHMsA. M Kaxablii BHOCUT TO,
9TO TIpHCYyIIee JINYHO €My C MOMEH-
Ta poxaeHus. B aTuxX sueiikax cBou
HOPMBI U TpaBuia noBeaeHus. EcTh u
SIMeMKH HAPKO3aBUCUMBIX, OT BIIASHHS
KOTOPBIX pebeHKa Heo0Xoaumo obe-
peratb, OTHENSATh BCEMH BO3MOXKHbI-
MH CcII0co0aMu, 4TOOBI T€, KTO IIO-
TEHIIHAIHHO CTAHOBHUTCS HAPKOMaHOM
HE CMOT CBOOOJHO BIHSTH Ha JIPYTHX
JIeTen.

Ba)kHBIM 1711 HOPMAJIBHOTO pa3BHU-
THsI peOCHKY SIBISIETCS W IIOJIOKEHHUE
B ceMbe. MHoTma pebeHka pyraroT 3a
HU3KYIO YCIIEBa€MOCTb, U3-3a YEro OH
OOUTCS MATH JOMOM, MIIET ceOe TaKux
JKe HeyldayHbIX ToBapuiieil. He HyxHO
3TOro aejaTh. PeOeHOK He J0/KeH 60-
SIThCSL POJUTENEH, YXOIUTh M3 CEMbH,
OJIM3KHE JTIOIN JIOJDKHBI CTaTh PeasbHO
CaMbIMU JIOPOTHMU B MHpPE, Ha KOTO-
PBIX BCETZa BO3MOXKHO TOJOXKHUTHCS U
MMOZCTUTHCS CaMBIMU COKPOBEHHBIMH
MBICIISIMH, TOorza pebeHok Bcerma Oy-
JIeT BaMH KOHTposIMpoBaThes. Pebenka
HE HYXKHO H30JIIPOBATh OT COBPEMEH-
HBIX peaiuii, a HA000POT, HY)KHO BMe-
CT€ C HUM HAy4YUThCS C HHUMH JKHUTh.
C onHO# CTOPOHBI, PeOCHOK JOKEH
BOCIIPUHHUMATH BCE MPOSBICHUS OKpPY-
JKaroLen cpelibl, a ¢ APyroi, OCTaBaTh-
Csl HE3aBHCHUMBIM OT HHUX, HE IOIAaCTh
IOJT Ybe-TO HeraTuBHOE BiusHHE. [0-
CylapCTBO CETOJHS MpeajiaracT HOBYIO
HUJICOJIOTHIO HWHIWBUAyaJIN3Ma, MakK-
cUMalu3Ma, TMPUHIMIIOB BBDKUBAHMUS,
U 3TO HEOOXOIMMO HCIIOJB30BaTh IS
cBoero pedeHka. B HéM HyxHO BocmH-
TaTh HE3aBHCHMOCTb, CaMOCTOSTEIIb-
HOCTb, JKCJIAaHUE JIOBECTH ceOsl K caMo-
CTOSITeNIbHOM XU3HU. W 371€Ch, KaK ro-
BOPST y Hac B YKpauHe, «Bce OyleT Ko
JBOPY»: JUYHBIA HpPUMEpP IOBEACHHUS,
CIIOPT, JUTEpaTypa, UCKYCCTBO, OOIIIe-
HUe, TPAIUIUU, MPUBBIYKA U TIpOUEe,
4TO XapaKTEPHO I 3TOU CEeMbeE.

Hapxotukn xayTr. OOneneHHBIH,
BO3MYIIEHHBIH, OTMHOKUI, pa3IpaxeH-
HBIH, OTYasHHBIMN peOCHOK MoxBepra-
eTCsI BIUSHHIO, U TI0 COBETY 3HAKOMBIX

HOBBIC

TOJIBKO OMH pa3, 4TOObl yCIOKOUTHCS
WM TIOJIlyYHUTh YAOBOIBCTBHE, MPOOY-
€T, a Janpliie HaYMHaeTCs Oer mo Kpy-
ry. besycinoBHO, poauTensiM BuAHEE,
KaK BOCIHTHIBATh cBoero pebenka. Ho
HYXHO ITOHUMATh: TOJIBKO POAUTECIIN
CMOTYT HEPBBIMH OOHApPYXKUTh HAJBU-
raroryrcs oeny. HapkoTHKH XKIYT ...
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ITPABOBOE OBECIIEYEHMUME PEAJIN3AIIUU
NYBJIUYHOW NOJUTUKH ®OPMUPOBAHUA
CAMOJOCTATOYHBIX TEPPUTOPHUAJIBHBIX 'POMA/I B YKPAUHE

Amnppeii KPUIIAK,

acrupaHT Kadeapbl perHOHABHOTO YIIPABICHHUS, MECTHOTO CAaMOYITPABICHUS U YIIPABICHUS TOPOIOM
HanmonanbHo# akagemMun rocynapcTBeHHOro ynpasienus mnpu [Ipesunente Ykpaussl

AHHOTAIIUA

B crarbe paccMoTpeHbl BONPOChl 3()GEKTHBHON pea3alyy MyOINYHOH MOIUTHKH MOCTPOSHUS CAMOAOCTATOYHBIX TEPPHUTO-

pHATBHBIX TPOMaJ] C OCYIIECTBICHUEM ICUEHTPATH3AINH ITOJTHOMOYHH, pe(hOPMUPOBAHUS MECTHOTO CaMOYIPaBICHHSI U TEPPHUTO-
pHAIbHOM OpraHM3aIliK BiacTu B YKpamHe. OCyIIecTBIEH aHaIN3 HOPMAaTHBHO-TIPABOBOTO OOECIIEUEHHS CO3aHUS CaMOI0CTaTOU-
HBIX TPOMA/I C LIEJIBIO PEIICHNs] MHOTUX MpoliieM (OpMHUPOBAHHS PEaIbHON MOICIM MECTHOTO CaMOYIIPABICHUS B YKpanHe, KOTopast
JIOJDKHA OCYIIECTBILSITHCS B paMKax €IUHO IMyOIMIHON TIONMTHKH B ATOH oOact. Onpe/eneHbl IPHOPUTETH CO CTOPOHBI OPTaHOB
IyOIMYHON BIACTH MO BBIPAOOTKE OCHOBHBIX KPUTEPHUEB MTOCTPOCHHSI CAMOIOCTATOYHBIX TEPPUTOPHATBHBIX IPOMA.

KitoueBble cj10Ba: OpraHbl MECTHOTO CaMOYIPABJICHUs, CAMOJIOCTATOYHAs! TEPPUTOPHAIbHAs TpoMajia, IyOIMyHas MMOJIMTHKA,
00beMHEeHHAs TEPPUTOPHATBHAS TPOMa/IA, JeEHTPATU3aINs, MECTHOE Pa3BHUTHE.

LEGAL SUPPORT OF THE IMPLEMENTATION OF PUBLIC POLICY
FOR THE FORMATION OF SELF-SUSTAINING TERRITORIAL GROMADES IN UKRAINE

Andrey KRIPAK,
Postgraduate Student at the Department of Regional Management,
Local Government and City Management
National Academy of Public Administration under the President of Ukraine

SUMMARY

The article discussed the issues of effective implementation the public policy of building self-sufficient territorial gromades with the
implementation of decentralization of powers, the reform of local self-government and the territorial organization of power in Ukraine. It
is analyzed the regulatory and legal support for the creation of self-sufficient gromades to solve many problems and to form a real model
of local self-government in Ukraine, which should be carried out within the framework of a single public policy in this field. Priorities
were determined by the public authorities to develop the basic principles for building self-sufficient territorial gromades.

Key words: local self-government, self-sufficient territorial gromades, public policy, united territorial gromades, decentralization,
local development.

REZUMAT
Lucrarea se ocupa cu punerea in aplicare eficientd a politicilor publice de constructie a comunitatilor teritoriale autosuficiente,
impreuna cu punerea in aplicare a descentralizarii, reforma a autonomiei locale si organizarea teritoriala a puterii in Ucraina. Analiza
cadrului de reglementare a credrii unor comunitati autosuficiente, in scopul de a rezolva multe dintre problemele de formare a unui
model real al autonomiei locale in Ucraina, care ar trebui efectuata in cadrul unei politici publice unificate in acest domeniu. Prioritatile
sunt determinate de autoritatile publice privind elaborarea criteriilor de baza pentru construirea comunitatilor teritoriale autosuficiente.

Cuvinte cheie: organisme de autoguvernare locald, comunitate teritoriald autonoma, politica publicd, comunitate teritoriald unita,

descentralizare, dezvoltare locala.

IMocranoBka mpoodaembl. Ceromas
OOJBIIMHCTBO TEPPUTOPHUAIIBHBIX TPOMA
B YKpauHe JEMOHCTPUPYIOT 3aUHTEPECO-
BaHHOCTb B (DOPMUPOBAHMH KadeCTBEH-
HOW, O(QQEeKTUBHOH W JeicTByomei
IyONIMYHON TMOJMTHKHU, IBITAACh CaMo-
CTOATENBHO pEelIaTh BOIPOCHI MECTHOIO
3HayeHusa. Kax ciencreue, omrymaercs
HEOOXOIMMOCTh B KOPPEKTHOM, B3BELICH-
HOM U Hay4yHO 000CHOBaHHOM MyOINYHOM
MOJIUTHKE TIOCTPOCHUST CaMOJIOCTATOU-
HBIX TEPPUTOPUAIIBHBIX IpoMaj. B uact-
HOCTH, OIIYIIAeTCsI OCTpasi MOTPeOHOCTh

B OCO3HAaHMHU CaMHUM O0IEeCTBOM Oecrep-
CHEKTUBHOCTH TIOJIUTHKH TPOMEUICHUS
pa3paboTKu M BHEIPEHUs CTpaTerude-
CKHX PEIIEHHH, KOTOPbIE JOJIKHBI CTaTh
OCHOBOM JTOH JIONTOCPOYHON ITyOITHY-
HOW MOJMTHUKH, BKIIIOUYAsl LEIH M 3a1a4u
U ompeeisis HalpaBlICHUs IOCTPOEHUS
CaMOJIOCTATOYHBIX ~ TEPPUTOPHUATBHBIX
rpoma.

AHaIU3 NOCJeJHUX HAYYHBIX HCCIIe-
JOBaHMI M myOMKanuid. Yka3aHHAs
npo0OIeMaTiKa HaXOAUTCS B TI0J€ 3PEHUS
MHOTHX y4eHbIX. B wactHOCTH, TeopeTHde-

CKHE BOIIPOCHI Pe)OpMUPOBAHNUS MECTHOTO
caMOoyTpaBlieHUs B YKparHe 1 3apyOeKHBIX
CTpaHax ocBelleHbI B padotax M. Kostopsl,
B. Kounrys, 1O. Kyna, O. Jlazopa, O. JleGe-
nuHckor, A. Jleneuenko, B. MamoHOBOM,
A. Tkauyka, M. Op3uxa u ap. Paznuunbie
1po0JIeMbI Pa3BUTHSI MECTHOTO CAMOYIIPAB-
JIeHUsT U TEPPUTOPHAIBHBIX TPOMaj Kak
CYOBEKTOB €r0 OCYILECTBICHHS PaccMaTpu-
Bau O. baranos, C. Bosnsiii, W. JIpo6or,
S1. YKosumpunk, A. U6parnmosa, B. Kyii-
6uma, A. Moukos u 1p. IIpn aTom B coBpe-
MEHHBIX YCJIOBHSIX M C YYETOM BBICOKOM
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CTCNEHH aKTHMBHOCTU OPraHOB ITyOIMYHON
BIIACTH M TEPPUTOPHAIBHBIX I'POMaJl Mpo-
Os1eMbI pe(h)OpMUPOBAHUS CUCTEMBI OPIaHOB
MECTHOrO camoynpasiieHus, (GopMupoBa-
HMSI CaMOJJOCTAaTOYHBIX TEPPHTOPUAIBHBIX
TpoMaJ, a TAKXKE KaueCTBEHHOM, Y()(EKTHB-
HOU U ICHCTBYFOIIECH ITyOIMMIHON TIOTUTHKA
MPHOOPETAIOT 0CO0YI0 3HAYNMOCTD.

eabo W 3agaveil uccjeT0BaHHUS
npeayaraeMoil  IyONMKauy  SIBIISIETCSE
aHaJM3 MPaBOBOTO OOECTIEUEHUs pealn-
3aIMu MyOIMYHON MOJIUTHKU 110 (HOpPMH-
POBAaHUIO CAMOJIOCTATOYHBIX TEPPUTOPHU-
QJIBHBIX IPOMaJl B YKpauHe.

H3n0xkenne OCHOBHOIO MaTepHa-
Ja. Pehopma mecTHOTrO caMoyipaBiIeHUs
B YKpauHe SBISETCS AOJITOXKIAHHBIM OT-
BETOM Ha 3ampoc o0miecTBa, Tpedyrore-
ro BbIpA0OTKH HOBOH YIpaBICHYECKOM

U/IC0JIOTUH, HAIIPABJICHHOW HAa OOHOBIIE-
HHE aIMUHUCTPATUBHOM KYJIBTYpPbI, (HOp-
MHPOBaHHE TOTOBHOCTH YIIPABIEHYECKO-
ro NepcoHaNa K MPHUHATHUIO PEIICHUH B
YCIIOBUSIX pacTyIied cBOOOMBI AeHcTBUI
¥ TIOBBIIICHUS TIHYHOH OTBETCTBEHHOCTH
C OpHCHTAIed Ha CIy)KeHHE Tpakaa-
HaMm. Pedopma mnpemycmarpuBaer co3-
JTaHVEe HOBOI MOJENN TepPUTOPHATHHOM
OpraHHU3aLUK BIACTH, JICLIEHTPAIN3ALIHIO
TTOJTHOMOYHMH W OTBETCTBEHHOCTH, pa3-
BUTHE CUCTEMbI MECTHOT'O CaMOYyIIpaBJie-
HUSL 1 GOPMHUPOBAHHIE CAMOIOCTATOUHBIX
TEPPUTOPUAIBHBIX T'POMAJ| B KOHTEKCTE
pealu3alMd M COBEPLICHCTBOBAHUS
MyONUYHON TOJNUTUKUA. DTOMY Mpel-
IIECTBOBAJIO TPHUHATHE 1EJI0ro psaa
3aKOHOAATEIbHBIX 1 HOPMAaTUBHO-TIPABO-
BBIX aKTOB (Tabi. 1):
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OnHako, He CMOTpS Ha TO, YTO Ha ce-
ronHsHUN JieHb 6onee 200 3aKOHOB pe-
TYJIMPYIOT AEATEIBHOCTh CHCTEMBbI Opra-
HOB MECTHOTO CaMOyIpaBJeHHUs B YKpa-
WHE, UX TJIaBHBIM HEJIOCTATKOM SIBIISICTCS
OTCYTCTBHE €IUHOM JIMHUU CTPATeTHH
U (parMeHTapHOCTh IyOIMYHOW I1OJIHU-
THUKH TI0 PA3BUTHIO 3TOTO HWHCTUTYTa
TTOCTPOSHHS CAMOJOCTAaTOYHBIX TEPPHUTO-
pHuanIbHBIX TpoMan. K uncity HemocTaTkoB
MOYXHO OTHECTH M TOT ()aKT, 4TO ceifyac B
YKpauHe HeT CaMOCTOSATEIBHOIO €JUHOTO
OpraHa rocylapCTBEHHOI BIIAcTH, KOTO-
phlil cozeiicTBOBaN Obl Pa3BUTHIO MECT-
HOTO CaMOyIpaBlIeHUusI U (POPMHUPOBAHUIO
CaMOJIOCTATOYHBIX  TEPPUTOPHAIBHBIX
rpoman. Ha maHHBI MOMEHT BOIpOCaMH
MECTHOTO CaMOYIIPABJIEHHS, KOTOPHIE OX-
BaTBIBAIOT U OTACNBHBIC aCIEKTHI OCTPOe-

Tabmuna 1

3akoHoaaTeIbHbIE HIIH HOPMATUBHO-NIPaBOBbI€ AKTbI
HalpaBJICHHbIC HA CO3JaHUE CAMOAOCTATOYHBIX TEPPUTOPUAILHBIX 'POMAJ B YRpam-le

3aKoHbI

ITocaencTBust ux NMPUHATUA

Parudukanus BepxosHoit Pangoit
Ykpauns! EBporneiickoii XapTuu MECTHOIO
camoympasienust (1985 ) [1]

TpeOyeT, 4TOObI NPUHIIUIT MECTHOTO CaAMOYIIPaBJICHUs ObLI IIPU3HAH
B 3aKOHO/IaTEeJILCTBE CTPAHBI

3axoH YkpanHbl «O MECTHOM
camoynpaBlieHHU B YKpauHey [8]

YCKOpHII TIporiecc peopMmupoBaHMS MECTHOTO CaMOYMPABICHUS W MOCTPOSHHS
CaMOJOCTAaTOUYHBIX TPOMAJ, MOCKOIBKY €ro MOJOXKEHHS HOCAT AEMOKpPaTHUECKUIl
Xapakrep, 00eCIeyMBaloT IPABO IPAXK/IaH HAa yUacTHE B YIPABICHUU U HATIPABIICHbI
Ha YJIOBJIETBOPEHUE UX 3alIPOCOB

Vkassr [IpesunenTa Ykpaunsl: «O Konnernmm
TOCyIapCTBEHHON perMOHAIbHON MOTUTHKID
[7] «O rocynapcTBeHHOH MOAAEPKKE PASBUTHSL
MECTHOTO CaMOyTpaBieHHs B YkpanHe» [4]

HaIpaBJIeHb HA PElIeHHe MpooieM Mo (JOPMHUPOBAHHUIO PEATbHOM MOJIETH MECTHOTO
CaMOYTIPABIICHNS, & TAKKe ONTHMMU3AIMH TEPPUTOPHAIGHOW OpPraHW3allid BIACTH
MyTeM YKPYMHEHHS CENbCKHX TEPPUTOPHANIBHBIX TPOMAJ C LEIbI0 OOecHedeHus
OpraHU3alMOHHO-TIPABOBO, KaIpOBOi M (PHAHCOBO-3KOHOMUYECKOM COCTOSITEIBHOCTH
OpPraHOB MECTHOIO CaMOYIPaBJICHUS IIPU BBIIOJIHCHUM BO3JIOKCHHBIX HA HUX
TIOJITHOMOYMH B paMKaxX €AMHOM ITyOIMYHOH ITOJIMTHKY B 3TOH o0nacTn

IIpoext dexnapamuu «O6 OCHOBHBIX MPHHIHIIAX
rOCY/apCTBEHHOM MOJUTUKN YKpPauHbI
OTHOCHUTCIIBHO Pa3BUTUA

MECTHOTO camoymnpasicHus» (2008)

OPUHAT C [EIbI0 COACHCTBUS PA3BUTHUIO MECTHOTO CaMOYINpPABICHUS U
TEPPUTOPHAIILHBIX TPOMaI, 00ecTeueH s YOPMHUPOBAHUS U PeaTH3aLNH Ty OINIHON
HOJIUTUKH B C(epe MECTHOrO0 CaMOYINpaBICHHs, a TAaKXKe MyTeM ONTHMAJIbHOM
U YMEPEHHOM JEeKOHLEHTpAalUMU U JeLEHTpalu3aluu, [epepacnpeeseHus
KOMITCTEHIUH MEXIy TEePPUTOPHATIGHBIMA OpraHaMH ITyOJIWYHOH BIAacTH BO
n30exaHne UX JTyOIUPOBAHUS U YIPOIICHUS CHCTEMBI YIIPABICHHS

IIpoexT paMovHOro TOKyMeHTa «OCHOBHBIC
CTpaTernyecKre HapaBieHus peopMHUPOBaHHSI
MECTHOTO CaMOYIIPaBJICHHUS B YKpaHHe»

(o coctosHmo Ha 2012 1) [12]

HPEAIMCHIBACT IPOBEICHUE PEOPMBI MECTHOTO CAMOYIIPABICHHUS Ty TEM:

— 3aKOHOJIATEIFHOTO 00eCIIeYeHH s YCIOBHIT VISl Pa3BUTHS TEPPUTOPUATBEHBIX TPOMAJT
KaK )KU3HECTIOCOOHBIX KOHKYPEHTOCIIOCOOHBIX COLMATbHO-OKOHOMHYECKHX CHCTEM;
— NPEJOCTaBIICHUS MECTHOMY CaMOYIIPABICHUIO YETKO OIPEIEIICHHOIO YPOBHS
TOCYZAapCTBEHHON TIOIJICPIKKH, KOTOpas oOecrednT ero (yHKIMOHHPOBAHHE
KaK HAJEeXKHOTO M KPEemKoro (yHIaMeHTa HapoJOBIACTHS, BECOMOTO (akTopa
SKOHOMHUECKOTO U COIHATBbHOTO Pa3BUTHsI CTPAHBI

IIpoext 3axona Ykpaunsl «O BHECEHUU
n3MeHenui B Koncturynuio YkpauHsl
(B KOHTEKCTE JICIIEHTPATN3AIIIH)

ot 26 urons 2014 1. [13]

obecrieunBaeT MPaBOBYIO OCHOBY JUISl NPUHSTHS JaJbHEHIIMX 3aKOHOAATENIBHBIX
aKTOB WM BHECCHHS W3MEHEHHH B yXe CYIIECTBYIOIINE, HEOOXOIUMBIC IS
peann3anui pehopMBI MECTHOTO CAMOYTIPABIICHNUS U ITOCTPOCHNUS CAMOIOCTATOYHBIX
TEPPUTOPHANBHBIX TPOMAJ] B YKpanuHe

Tlocranosienne Kadbunera MunncTpoB YkpanHbl
«O06 yrBepkaeHnn MeToqukn GpopMHUpOBaHHUS
CaMOJIOCTATOYHBIX TEPPUTOPUATBHBIX TPOMA
(2015 1) [6]

OIpesieisieT MEeXaHH3M, YCJIOBHS, a TakkKe MHOPSIOK Pa3pabOTKH M IPHHSTHS
IlepcriexkTnBHOTO 1UIaHA (OPMHUPOBAHUS CAMOJOCTATOYHBIX TEPPUTOPHATBEHBIX
rpoman ABroHOMHOH Pecmry6nmkn Kpsim u npyrux obmacreit YkpanHb




L MARTIE 2018

HHSL CaMOJIOCTAaTOYHBIX TEPPUTOPUAIBHBIX
IpoMajl, 3aHUMAIOTCS [1BA MHUHHCTEPCTBA,
JIBa KOHCYJIETATHBHBIX COBETa, Psifl KOMH-
teroB npu BepxoBHoil Pane VYikpaunel u
JIpyrHe ToCynapcTBeHHble opranbl. Crery-
€T OTMETHTb, YTO B TEUEHHE BCETO TIEPHOIA
CTAHOBJICHHUSI MECTHOTO CaMOYIPABICHHUS
B YKpauWHe, Y9aCTHUKaMH MyHHUIIHITAIHHO-
TO JBIKCHUSI HEOAHOKPATHO IOIXHUMAIICS
BOIPOC O HEOOXOAUMOCTH CO3/IAHUS €AMHO-
ro OOILIEHAIMOHATIBHOIO OpraHa, KOTOPBIH
NPEACTaBIUT  Obl M 3aIlMINA] MHTEPECHI
OpraHOB MECTHOTO CaMOYIIPaBJICHHs BCEX
ypoBHeii [2].

Taxum 00pa3oM, IPUHATHE YKa3aHHBIX
BBIILIC 3aKOHOB M HOPMAaTHBHO-IIPABOBBIX
aKTOB, a TAKKe MX JaJIbHEHINas peanusa-
LIS CTAJIM CEPHE3HBIM TOTUKOM B PEIIEHUN
BoOIpoca pehOpMHUPOBAHISI MECTHOTO CaMO-
YIIpaBJIeHHs U TIOCTPOEHNUSI CaMOJIOCTaTO4-
HBIX TPOMAJI.

Bmecre ¢ Tem, pedopma MecTHOro
camoympaBlieHus1 He Oyner ycremHa 0e3
COBEpILEHCTBOBAHUS aIMUHUCTPATHB-
HO-TEPPUTOPHUAIIBHOIO  YCTPOWCTBA  TO-
cymapctBa. B cBssu ¢ atum Kabunerom
MunuctpoB YkpauHbl ObLTa 0100peHa
Konnenms pe)opMHUpOBaHHsS MECTHOTO
CaMOYTIPaBIICHHUS] ¥ TEPPUTOPUAIIBHOI Op-
raHu3anun Biactu B Ykpaune (2014 ).
Lensio Konmemmym sBisieTcs: ompernene-
HHUE HaNpaBJIeHHWH, MEXaHU3MOB U CPOKOB
(opmupoBanust 3(HPEKTHBHOTO MECTHOTO
CaMOYTIPaBIICHUSI ¥ TePPUTOPUATILHON Op-
TaHWM3aINH BJIACTH JUTS CO3/IaHUSI ¥ TTOJIIEp-
JKaHUsI TOJIHOLIGHHOW >KU3HEHHOH Cpebl
JUIS TPaXKJaH; IPelOCTaBICHUE BbICOKOKA-
YECTBEHHBIX M JIOCTYIHBIX ITyOIMYHbIX yC-
JIyT; CTAHOBJICHHE MHCTUTYTOB IPSIMOT'O Ha-
POIOBIACTHUSL; YIOBIETBOPEHHE MHTEPECOB
rpakiaH BO Bcex cdepax KHU3HEIeITelb-
HOCTH Ha COOTBETCTBYIOIEH TEPPUTOPHH;
COINIACOBAHME WHTEPECOB TOCYAApCTBA M
TeppUTOPHAITBHBIX Tpoma [10].

A TIOCKOJIBKY CYIIECTBYIOIIAs CHCTEMaA
OpraHOB MECTHOI'O CAMOYIIPABIICHHUS, C yde-
TOM COBPEMEHHOTO aJ]MUHUCTPATHBHO-TEP-
PHUTOPHAIBHOTO YCTPOKCTBAa YKpAWHbI, HE
MO3BOJIIET COPMHUPOBATH CAMOJOCTATOY-
Hble TpoMa/ibl BepxoBHoit Panoil Ykpaunst
ObLIM MPUHATHI 3aKOHBI Ykpauubl «O co-
TPYAHMYECTBE TEPPUTOPHAIIBHBIX IPOMAI)
[9] 1 «O noOpoBOIBLHOM OOBEIMHEHNUH TEP-
PpUTOpUAIBHBIX rpoMany [5].

JlaHHBIC 3aKOHBI ONPEAETHIN Opra-
HU3AIIMOHHO-TIPABOBEIE OCHOBBI COTPYII-
HUYECTBA TEPPUTOPUAIBHBIX TpOMa,
MPUHLAIBL, (OPMBI, MEXaHH3MbI, a TaK-
K€ CTHMYIUpOBaHUE, (UHAHCHPOBAHWE,

KOHTPOJIb, YPEryJIMPOBaHUE OTHOLICHHUIA,
BO3HHUKAIOIIUX B Tpolecce JOOPOBOIIb-
HOTO OOBEIMHEHUsS TEePPUTOPUAIBHBIX
IpOMajl Cell, MOCEIIKOB, F'OPOJIOB, U CaMy
APXUTEKTOHUKY TaKOTro OOBEIUHEHHSI.
Kax pesysnbrar, co3jaHie MOLIHBIX, CAMO-
CTOATEIBHBIX M CaMOJOCTATOYHBIX Tep-
PHTOPHAIIBHBIX IPOMaJL SIBIISICTCS] BaXKHOI
YacThIO TpoIiecca JerenTpain3anun. Ha
CEroHAIHUN JCHb B YKpauHE IPOAO0JI-
JKACT OCYILECTBIISTHCS OpraHU3al[OHHAS
U MeToAMYecKas MHOJIepXKKa Ipolecca
0OBEIMHEHUST T'POMaj, KOTOpas IpPOUC-
XOAUT Ha OCHOBaHWH BbINIEYKA3aHHOTO
3aKoHa.

UYro nact oObeMHEeHHE TPOMaIbI?

Bo-nepBbix: 1) ymydimurces yrnpasieHue
rpomasioil. OObeANHEHHAs TePPUTOPUAITD-
Hasi TpomMaja Oy[eT UMEeTh KOMIICTCHTHBIH
COBET M KBAIU(HUIIMPOBAHHBIA HCIIONKOM,
TIOTOMY UTO, 4eM OoJIbIIe OyieT HacelIeH s
U TEppUTOpHH, TeM Oyner Oolblie KaHu-
JIATOB HA JIOJDKHOCTD IVIABbI M JICITYTATOB
MECTHOTO COBETa, U OyleT U3 KOro BbIOU-
parb HauOosee JOCTOMHBIX; 2) IITATHAs
cTpykTypa Oymer Oonee 3(deKTUBHOMN C
TOYKH 3pEHUs LEIeCO00pPa3sHOCTH JIOIDK-
HOCTeH.

Bo-Bropbix, Omaromapst HOBO# Orof-
JKETHOH TOJHUTHKE OObEIMHEHHAS TEePpH-
TOpUAJbHAs TpPoOMaja IOJIy4aeT MIOMOJ-
HHUTEJIbHbIC (DMHAHCOBBIE PECYpChl IS
pa3BuTHsI HHPPACTPYKTYPBI — JOPOT, OCBE-
LICHUSI, BOJOCHAOKCHHSI, BOJIOOTBEICHNS,
YTHITH3AIHH OBITOBBIX OTXOJIOB U T. II.

B-tpetpux,  Gomee  addexrTuBHOE
yIIpaBlICHHE, HAJIMYUE IIAHOB pa3BHUTH,
MPO3PAYHOCTh  PELICHUH CIeNalT 00b-
€IMHEHHbIE TEPPUTOPHAIIBHBIE TPOMAIbI
[IPHUBJICKATENILHBIMH ULl HHBECTOPOB, 00e-
crieyar SKOHOMHYECKOE PAa3BUTHE M HOBBIC
paboure mecta [14].

IIpu 5TOM 0C0O00OC BHHMAaHHE CIEIyeT
00paTiTh Ha aJMHHHCTPATHBHO-TEPPUTO-
puansHOE yCTpoHCTBO cTpaHbl. Cremyer
paznuyarh jiBa tana GOpMHpOBAHUS HOBO-
r0  aJIMHHHCTPATHBHO-TEPPHTOPUATEHOTO
ycTpoiictBa — co3nanue IlepcreKTHBHOro
iaHa ()OPMUPOBAHHS CaMOJOCTATOUHBIX
00BEIMHEHHBIX TEPPUTOPHAIIBHBIX IPOMAJL
(00s13aTeNnbHOTO ISl BBHITIOJHEHUS OpraHa-
MU UCTIOJIHUTEIBbHOM BIACTH HA YPOBHE 00-
JIACTHBIX TOCYAAPCTBEHHBIX aJIMMHUCTpA-
LM, KOTOPBIH yTBEP)KAACTCS 0OJIACTHBIMU
COBETaMM) U JOOPOBOJIILHOE OOBCIMHEHUE
TEpPUTOPHATBHBIX TpoMan (rie OromKeT-
HbIe U HH(PACTPYKTypHBIC PEHUMYIIECTBA
TMOJIy4YaroT TOJIBKO HOBBIC IPOMAJIBI, PYKO-
BOJICTBO KOTODPBIX MPOSIBHJIO aKTHBHOCTb

IpU pean3aliy Ux J0OPOBOIBHOIO 00b-
CIIMHEeHUS).
IMokazarenbHbIM  sIBAsETCST (PAKT, UTO

MpoIecC  TOOPOBOJBHOTO  OOBEIUHEHHUS!
TEPPUTOPHAIIBHBIX T'POMaJ MOXKET HITH
MAapaJUICIIBHO M HE3aBHCHMO OT CO3IaHUS
ITepCrieKTUBHBIX IUIaHOB  (DOPMUPOBAHUS
CaMOIOCTATOUHBIX TEPPUTOPHAITBHBIX
rpomaz. OIHAKo TONBKO Te OOBEIMHEeHUS,
KOTOpBIE MOJHOCTBIO BIMCHIBAIOTCS B yCTa-
HOBJICHHY!O TTepCreKTHBHBIM TUIAHOM Ma-
TPHLLY, HOIy4atOT AOTOIHHUTENIbHBIE OJIHO-
MOYHS M PECypChl, KOTOpbIE ceifuac ecTb B
ropoziax 00JIaCTHOTO YPOBHS M paifoHax.

Ortcrona BO3HUKAET BOIPOC: TaK KAKYIO
rpoMajy Mbl MOXEM Ha3BaTb CaMOIOCTa-
TOoYHOU? 1 OTBET OUEBHIEH — CaMOIOCTa-
TOYHOI1 SIBISICTCS Ta IPOMaJIA, KOTOpasi «B
pe3yabTate JOOPOBOIBHOTO OOBEIMHEHUS
CIOCOOHA CaMOCTOSITETTFHO WM Yepes
OpraHbl MECTHOTO CaMOYTIpaBIeHHs 00e-
CIICYUTh HAUIOKAIMI YPOBEHb TIPEIO-
CTaBJICHUs YCIIYT, B 4aCTHOCTHU B chepe 00-
pa3oBaHus, KYJBTYDBI, 3[pPaBOOXPAaHEHHS,
COLIMAJIBHOM 3aIlUThI, KUIMIIHO-KOMMY-
HAJIBHOTO XO3SIHCTBA, C YYETOM KaJpOBBIX
pecypcoB, (HHAHCOBOrO OOECIeUeHHsT K
pa3BUTHS HHPACTPYKTYPBI COOTBETCTBYIO-
meld aIMHUHUCTPATUBHO-TEPPUTOPHATHEHOM
eIUHULBD [6].

[lo pmanHBIM MOHHWTOpHHTA [3], TO
COCTOSTHHUIO Ha 24 nexadpst

2017 roma B Yxpaune co3naHo 692 00b-
CIMHCHHBIC TECPPUTOPHAIIBHBIC TPOMAJIBL.
B obmem yxe obbemuHMIICE 3247 MecT-
HBIX COBETOB — IIOYTU TPETh OT OOIIEro
KOJIMYECTBA CEIIbCKHX, IIOCEIKOBBIX, TOPOJI-
CKHX COBETOB, KOTOpbIE (DYHKIIMOHUPOBAIIH
10 Hayasa mpoiiecca oobenunenus. B 00b-
€IMHEHHBIX IPOMa/IaX MPOXKUBAET YKe OKO-
70 6 MiH denoBeK. CpemHsis YHCIEHHOCTh
JKUTENCH  O0BEMHEHHBIX TEePPUTOPHAIIb-
HBIX rpoMajt — 8760 denoBex.

B memom yxe 15 paifoHOB MOTHOCTBIO
«HAKPBITBD 00BEIHHEHHBIMU TPOMAJIAMH.

B 111 paiioHax B 00beIMHEHHBIE TEp-
PUTOPHAIIBHBIC TPOMAJIbI BXOAUT OOJIBIIIAS
yacTh Tepputopuil. 199 paiioHoB, a 3T0
MOYTH IOJOBHHA OT OOLIEro KOJIMYEeCTBa,
HMEIOT B CBOEM COCTABE XOTsI Obl O/1HY 00b-
€IMHEHHYIO TEPPUTOPUAIBHYIO TPOMALy.
Ha ceronusiiiaumii ieHs nsitepka obracteid-
nHUAepoB B (hOPMHUPOBAHUH OObETHMHEHHBIX
TEPPUTOPHAIIBHBIX TPOMaJl MPEACTABICHA
YKuromupckot, XMenpHUIKOM, YepHUTOB-
cKkoH, /lenpornerposckoi, [lorenkoit 00-
JIACTSIMU.

[MockonbKy mpomecc YKpyIHEHHsS af-
MUHHCTPATHBHO-TEPPUTOPUAIIBHBIX CIHHHIL



0a30BOro ypoBHsI BIMSICT Ha TpaHC(opma-
LU0 TEPPUTOPHAITBHOTO YCTPOMCTBA M Cy-
OpEruoHaILHOrO0 YPOBHS, TO 3TO TpeldyeT
nepe()OpMaTUPOBAHUs  CHCTEMbl  OPraHOB
myOIMYHON BJIACTH M HA PAiOHHOM YPOBHE.
B paiionax, rae o0beIMHEHHBIE TEPPUTOPH-
JIbHBIE TPOMajbl 00pa3oBaHBI B Iperenax
BCEl TepPHTOPHH, TMPOMCXOAUT JyOImpo-
BaHWE MOJHOMOYMH OpPraHoB MECTHOTO
caMoyITipaBleHusl OOBEIMHEHHBIX TEppH-
TOPHAITBHBIX TPOMaJI, PAlfOHHBIX COBETOB M
PalfoHHBIX TOCYIAPCTBEHHBIX AAMHMHUCTpA-
i, TaM OHOBpPEeMEHHO (YHKLIHOHUPYIOT
palfoHHasl TOCYIapCTBEHHAs aAMHMHUCTpa-
LMs ¥ PafOHHBINA COBET C COOTBETCTBYHOLLIH-
MH PacXOJaMM Ha UX COJEPKaHHe, a TAKXKE
UCITIOJTHUTENbHBIC OpraHbl OOBEIAMHEHHBIX
TePPUTOPUATBHBIX TPOMAa C OMpEneeH-
HBIMH 3aKOHOJIATEJILCTBOM TTOJTHOMOYHSIME
n (¢uHaHcupoBanueM. COOTBETCTBYIOIIHE
palfoHHBIC COBETHI, KaK IPaBHJIO, NPUHH-
MalOT pElICHUs O JICHE)KHOH OIEHKE 3eM-
T ¥ TIepepacrpeielieHut TpaHcepToB n3
rocOropkera. PalfoHHBIE aIMUHHMCTpALK
K€ JIMIICHBI TOJIABIIAIOIEr0 OOJIBIIMHCTBA
MOJTHOMOYHHA, KOTOPBIE MO 3aKOHY BBITOIHS-
I0TCSI UCTIONTHUTEIbHBIMU OpPraHaMHU COBETOB
00BbEMHEHHBIX TEPPUTOPUAIILHBIX TPOMAL.

Taxoe NoJyoKeHHe MPUBOIUT K TyOiu-
POBAaHUIO MOJIHOMOUYUN PaliOHHBIX COBETOB
U PaffOHHBIX TOCYJApPCTBEHHBIX aJMUHH-
CTpaIWii C OpraHaMy MECTHOTO CaMOYTIPaB-
NeHusT OOBEIMHEHHBIX TePPHTOPHAIBHBIX
rpoMaJi, Ype3MEepHBIM pacxoaM Ha Co-
JIepyKaHue armaparoB paifoHHBIX Tocyaap-
CTBEHHBIX AJMMHHUCTPAINH, CHIKEHHUIO
Ka4yecTBa MPEeI0CTABISIEMBIX YCIyT B CBSA3H
C yMeHbIlIeHHEeM (PUHAHCUPOBaHHS PaiioH-
HBIX OIO/DKETOB B 4acTH 00pa30BaTebHOI
Y MEJIUIMHCKOM CYOBEHIIHMI.

Kax pesymsrar — myanns3m BIacTH Ha
YPOBHE MECTHOTO CaMOYIPABIICHHUS HeTa-
THBHO BIIMSET Ha IPOIECCHI pacrpenerne-
HUS KOMMYHAJIGHOTO HWMYIIECTBA MEXKITY
00BEIMHEHHBIMH TEPPUTOPHAIBLHBIMH TPO-
MaJaMH ¥ paiioOHaMH, 3aTpyIHsET IOpHC-
JIMKIMIO OPTaHOB HMCTIOJHUTEIHHOM BIIaCTH
Ha TEPPUTOPHH OOBEIHHEHHBIX TEPPUTOPHU-
aJIBHBIX IPOMAJI, CO3/IaHHBIX B PAMKaX pas-
JIMYHBIX PaliOHOB.

A TocKonbKy B cooTBeTcTBHM ¢ KoH-
CTUTYLIMEH YKpauHbI, CO3AaHKE, JTUKBUIA-
M, @ TAK)KE YCTAHOBJIEHHE M U3MEHEHHUE
TpaHuILl PaifOHOB SBIISETCS MOJIHOMOYHSIME
Bepxosnoti Pajipl, T ceroams, npeyiaraer-
Csl 4eThIpe BapuaHTa €€ JabHeUIINX JeH-
CTBHUIL.

[lepBblil — U3MEHUTH aAMUHUCTPATHUB-
HO-TEPPUTOPHAIILHOE YCTPOWCTBO PaiioH-

HOTO ypOBHS B IPEZEIIAaX BCEH CTPaHbI WK
TEPPUTOPHH OT/ENIBHBIX 00JIACTEeH.

Bropoil — nuKBUAMpPOBaTh OTAEIbHBIC
paifoHbI, B KOTOPBIX BCE TEPPUTOPUAIIBHBIC
TpOMaJIbl OOBEIUHUITUCE.

Tperuit — 3aKOHOATENBHO YPEryIupo-
BaTh U JOCPOUHO MPEKPATUTH MOITHOMOYHS
paiicoBeToB B palioHax, IJi€ BCE IPOMaIbl
OOBEAMHIITICE B OJJHY OOBSIMHEHHYTO Tep-
PHUTOPHAIIBHYIO TPOMATY.

YeTBepTsIii — CO31aTh HOBBII PalioH IMy-
TeM 0ObEAMHEHHS B OJIUH TEPPUTOPHIA IBYX
1 OoJiee CMEXHBIX PaHOHOB (COIIACHO MPO-
exTy 3akoHa Ykpaunsl «O mopsijike 00pa3zo-
BaHMS, JMKBUJALMN PAllOHOB, YCTaHOBIIE-
HUS U U3MEHEHUsS ux rpaHuiy Ne 6636 or
22 nrons 2017 romay).

BoiBonbl. B 1ienom pedopmsl aaMuHu-
CTPaTUBHO-TEPPUTOPHATHEHOTO YCTPOUCTBA
W YIpaBIeHUS aJMHUHHCTPaTHBHO-TEPPHU-
TOPUAJIGHBIMU  ©IIMHUIIAMH  PA3INIHOTO
MEepapXUUeckoro YpOBHS JOJDKHBI OBITH
COIIACOBAHHBIMM, YYWTHIBaTh CTpaTeTH-
YECKHE BEKTOpbI Pa3BHUTUs CTpaHbl. Kak
pe3ysbrar, W3MEHEHHE aJIMUHHCTPATHB-
HO-TEPPUTOPUAIIBHOTO YCTPOHCTBA TOCY-
mapcTBa  crnocoOcTByeT  3(pHEKTHBHOCTH
UCIOJIB30BaHUs  OFO/DKETHBIX — CPEZCTB,
COKPAILCHHIO amapara YMHOBHHKOB M T.
n. [Ipu sToM 100pOBONBEHOE OOBEAMHE-
HHUE TEPPUTOPUATBHBIX TPOMAJ SIBISETCS
BOKHBIM W JCHCTBEHHBIM WHCTPYMEHTOM,
crocoOCTBYIONMM (DOPMHUPOBAHUIO CAMO-
JIOCTATOYHBIX TEPPUTOPHUAIIBHBIX TPOMAJI,
BHEZIPEHNIO Pe(OpPMBI  JICICHTPaTH3AINH
B YKpauHe, HOBBIICHHUIO 3()HEKTHBHOCTH
YCIIYT 1 Ka4ecTBa )KM3HU HACEIICHHS.

Takum 00pa3oMm, CErofgHs B IEPHOJ
AKTHBHOTO  pe()OPMHUPOBAHUS  MECTHOTO
CaMOyIPABIICHUS M aJIMUHUCTPATUBHO-TEP-
PUTOPHAIIBHOTO yCTPOWCTBA TPUHAT PSif
HOPMAaTUBHO-TIPABOBBIX AKTOB, Of00peHa
Konnermmst pe)opMHUpOBaHUS MECTHOTO
CaMOYTIPABIICHUS M TEPPUTOPHATBEHON Op-
TaHW3aIMH BIACTH B YKpanHe U yTBEPKICH
IUIAaH MEPOIIPUATHH TI0 pealn3alfii 3TOH
Konnermmm, pa3paboTaHsl COOTBETCTBYIO-
e u3MeHeHus B Hanoroselit u bromker-
HBIN KOJIeKChl YKpauHbl, a Takxke Metonuka
(hopMHpOBaHKS CaMOJIOCTATOYHBIX TEPPHU-
TOpPHAIIBHBIX TPOMAJI, MEXaHU3MbI pean3a-
MM COOTBETCTBYIOIIMX 3aKOHOAATEIIbHBIX
aKTOB 110 TOMY BoIpocy. Bce st mepo-
npuATHs TPeOyroT B3BEIICHHOW ITyOnmd-
HOM TONMMTHKH, (HOPMHUPOBAHUSI HOBOTO
MOKOJICHHSI MECTHBIX TOJIMTHKOB U CITy»a-
X OPraHOB MECTHOTO CaMOYIIpaBJICHHMS,
KOTOpBIE TOTOBBI paboTaTh B IIPUHIIHITHAIb-
HO HOBBIX YCJIOBHSIX, TPEOYIOIINX HOBBIX
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3HAHMI, YMEHUH U HaBBIKOB. JTO BBI3BAHO,
MIPEKJIE BCEro, N3MEHEHUEM CTaTyca TeppH-
TOPHUAIBHBIX TPOMAJ] M TeX MEePCIEKTUBHBIX
3a/1a4, KOTOPBIE CTOSAT MEPEl] OPraHaMH ITy-
OIMYHOM BIACTH.
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OBIIECTBEHHOE JJOBEPHUE K OPTAHAM
HAIIMOHAJILHO TTOJIMIINA
KAK KJIIOYEBOI ®AKTOP DOPEKTUBHOCTH
IMPABOOXPAHUTEJIBHOI CUCTEMBI

Anapeii KYBAEHKO,
KaHJUIaT FOPUINISCKUX HAYK, TOTICHT Kadenphl aIMUHUCTPATHBHOMN
nesitensHocTr OBJI 11 9KOHOMHYECKOI 0€30IaCHOCTH
OJ1eCCKOro ToCyIapCTBEHHOTO YHHBEPCUTETA BHYTPEHHUX JIEIT

AHHOTALIUSA

B crarbe paccmarpuBaeTCst ypOBEHb OOIIECTBEHHOTO JOBEPHS U MOAJCPKKH I'PaXk-
Ja”H K pabote opranoB HarmonaapHOM MOMUINN, @ TAKXKE CTETICHD YIOBICTBOPEHHOCTH
UX JIeATeIbHOCTBIO. ABTOP YKa3bIBa€T NPUYMHBI CHIKEHHS YPOBHS JOBEPHUS K OpraHam
nonunuy. Ha ocHOBe cTatucTH4ecKoi HH(OPMAIMU U PE3YIbTaTOB COLMOIOTHYECKUX
OIIPOCOB BBISIBIICHBI OCHOBHBIC (DAKTOPBI, BIMSIONIME HA JOBepHue K opraHaM Haruo-
HaJbHON MOJIMLIMU YKpauHbI. YCTAHOBJIEHO, YTO BBICOKOE JOBEpPHE K OpraHaM IOJIU-
IIUM CHOCOOCTBYET B3aMMOJIEHCTBHIO HACETIEHHS C TIPABOOXPAHUTEIILHBIMU OPraHaMU U
00IIeCTBEHHBIMH (DOPMHUPOBAHMSAMHE B TIPOTHBOICHCTBUH MPECTYTHOCTH.

KiroueBble ci1oBa: opraHbl NMOJUINK, CHCTEMa MPAaBOOXPAHUTEIBHBIX OPTraHOB,
pedopma cucteMbl OpraHOB MOJIMIUH, OLIEHKA P (HEKTUBHOCTH JIESITEILHOCTH OPTaHOB
TIOJTINH, TOBEPHE K OpraHaM MOJTHITUH.

TRUSTFULATTITUDE TO THE NATIONAL POLICE
AS A MAIN FACTOR OF THE EFFECTIVENESS
IN ENFORCEMENT SYSTEM LAW

Andrey KUBAIENKO,
Candidate of Juridical Sciences,
Associate Professor at Department of Administrative
Activity and Economic Security of Odessa State University of Internal Affairs

SUMMARY

In the article considered the level of the public trust and support from citizen side to
the National Police work and degree of satisfaction with their activities as well. Author
in the article indicates the reasons for reducing the trust level to the police. On the basis
of statistical information and results of sociological surveys were identified the main
factors influencing trust to the National Police of Ukraine. It has been established, that
high trust to police is forces promotes the interaction of the population with enforcement
law and civic groups in combating crime.

Key words: police agencies, law enforcement system, reform of the police,
assessment of the effectiveness of the police, credibility of the police.

REZUMAT

Articolul ia in considerare nivelul increderii si sprijinului cetatenilor fata de
activitatea organelor Politiei Nationale, precum si gradul de satisfactie fata de
activitatile lor. Autorul indica motivele scdderii nivelului de incredere in politie. Pe baza
informatiilor statistice si a rezultatelor studiilor sociologice, principalii factori care au
influentat credibilitatea organelor Politiei Nationale a Ucrainei au fost dezvaluiti. S-a
stabilit ca o inalta incredere in fortele de politie faciliteaza interactiunea populatiei cu
agentiile de aplicare a legii si organizatiile publice in combaterea criminalitatii.

Cuvinte cheie: politia, aplicarea legii, reforma sistemului de politie, evaluarea
eficacitatii politiei, increderea in politie.

IMocTanoBka npod/aemMbl. AKTyasb-
HOCTb M3yY€HHsl OOLIECTBEHHOIO MHe-
HUSL O JIESTEIbHOCTH OPraHOB HOJIUIINY,

YpOBHS JOBEpHUS K HHUM, OOYCIIOBJICHA
HEOOXOIUMOCTBIO YKPEIIJICHNUSI aBTOPH-
TeTa NMPaBOOXPAHUTEIBHON CHUCTEMBI y
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HACEeJICHUS, TIOBBILICHUS CTENEHU CyOb-
EKTUBHOH  3alMIIEHHOCTH TpaKIaH
OT TPECTYNHBIX IOCATaTeNbCTB, pac-
KpBITHS. OOBEKTUBHBIX H CyOBEKTHB-
HBIX (aKTOPOB, BIUSIOIIMX HA HUMHJDK
COTPYAHHUKOB MIPaBOOXPAHUTEIBHBIX
CTPYKTYD, pa3pabOTKH HaNpaBICHUN ee
W3MEHEHHS B TOJIOKUTEIHFHOM HaIpaB-
nenuu. [lonoxxnurenpHoe 00IECTBEHHOE
MHEHHE BIHUSET Ha pE3yJIbTAaTHBHOCTD
NeSTEeTbHOCTH MOJHUIEHCKUX, TaK Kak
B 3HAUUTEIbHOH CTeneHH (GOpMHUpPYET
arMoc(epy COTPYJHMYECTBA TI'pakKIaH
C TOJHIMEeH, CrnocoOCTBYeT mpodu-
JAKTHKE U PACKPBITHIO NPECTYIUICHUI.
Bricokuii  ypoBeHb  HpPECTyHHOCTH,
HEYB)XUTEIILHOE OTHOLICHHE K 3aKOHY,
9JacThI€ CIlydad €ro HapyIIeHHs, arpec-
cusi, oOmIeHne B 0CKOPOUTENbHOM (op-
M€ — HMMEHHO 3TH TpoOieMsl B (yHK-
nuoHupoBaHuu cucremsl MBJl Ykpau-
HBI CTaJM TPUYUHOU ITaJE€HUs] YPOBHS
00IIeCTBEHHOTO JI0BEpHs K Heil u Hera-
THUBHBIX OLICHOK €€ JeSATEeIbHOCTH.

B pamkax pedopmbr B 2015 ropy
ObL1 puHAT 3akoH Ykpauusl «O Haru-
OHAJILHOH MOJIUIMKY», COTJIACHO KOTOPO-
My HOBBIMU NPHHLUUNAMH (QYHKIHOHH-
pPOBaHUS MOJHUIMU CTAIH OTKPHITOCTb
U Ipo3padyHocTh (CT. 9) M B3ammopeii-
CTBHE C HAaCEICHHEM Ha NPHHIHUIAX
maptaepcTBa (cT. 11) [1]. B kauecte
OCHOBHOTO KPHTEpHUS OIEHKH pPabOTHI
MOJINIIUU HOBBIH 3aKOH IPOBO3TIIACHII
YPOBEHb JIOBEpHsI HACEJCHHUS, B CBS3H
¢ ueM Haubouiee aKkTyaJbHOH sBIsEeTCA
npobieMa yiydlleHHUs OTHOLICHUS K
OpraHam IOJIMIMH, B MEPBYIO O4Yepesib
nyTeM (OPMUPOBAHHS IMOJOKHUTEIBHO-
ro umuka. PopMHpOBaHHE HMUJKA
SIBIISICTCSI CIIOKHBIM TPOLIECCOM, B XOJI€
KOTOPOTO CIeAyeT NMPUHUMATh BO BHU-
MaHHe pasiauuHbie GakTopsl. B nepByio
ouepenb UMUK TONHIHHA CTPOUTCS Ha
BHYTPEHHHX (aKTOpax, B HYaCTHOCTH,
JUYHBIX KadecTBaX, KOTOPBIE MPUCYIIN
MOJINTIEHICKOMY, Ha KauecTBaX, KOTOPHIE
OH mpuoOpen B mpouecce oOydeHUs B
BbICIIEM Y4eOHOM 3aBEICHUH, U, Kak
CJIEZICTBHE, HAa PE3yJabTaTe ero paboThl.
B 1O e BpeMs Ha MMHK HOJIMLUHK
BIMAET HWH(GOPMAIMOHHOE IIPOCTpaH-
CTBO. YNPOLIEHHO 3Ty MOJENb MOX-
HO TIPEJICTaBUTh cebe U IMO-Ipyromy:
UMUK COTPYAHUKA MOJUIHU GOPMUPY-
€TCs 3a CUeT ABYHAIPABICHHBIX, BCTPEU-
HBIX BEKTOPOB: C OJHOW CTOPOHEI, TO
ycwus 1o (OpPMHPOBAHMIO ITOJIOKHU-
TEIFHOTO WMHJKA, MpeANpUHIMacMble

co ctopoHsl MBI, a ¢ apyroii cTopoHsl,
9TO BJIMSHUE OOIIECTBEHHOTO MHEHHS
Ha MpoLecc M pe3yiabrar (GopmupoBa-
HUS UMUJDKA. Bejb MHEHHE O Moauuuu
(dbopmupyeTcst y rpaxJiaH Ha OCHOBE UH-
(dopmanuu o ee ACATEIBHOCTH B LIEJIOM,
a Takke 0 padoTe M MOBEACHUN OT/IEIb-
HBIX €€ COTpyIHUKOB. McTounnkamu nH-
(hopMaruu B TaHHOM CITydae MOTYT BEI-
CTYIaTh JUYHbIE KOHTAKTHl HACEICHHS
C TOJNMINEH, paccKa3bl pOJCTBEHHUKOB,
3HaKOMBIX, CITyXH, myonukanuun B CMU.
Bonpocs! ¢popMupoBaHus HOIOKUTEIb-
HOT'O MMUJI’Ka MOJIHUINH SBISIOTCS MPEe-
METOM MHOTOYHMCIICHHBIX UCCIIEA0BAaHUN
U JUCKYCCHH KaK JI0 Hayaja OCyILIeCT-
BJIeHUS peOpMBI, TaK U B Ipolecce ee
npoBefeHus. Cienyer OTMETHTb, YTO
y4eHBIE [0-pPa3HOMY pPacCMaTPHUBAIOT
nyTH (OPMHUPOBAHUS TOJIOKHUTEITHEHOTO
UMUKA Tonmunnu. VIMeHHO mo3ToMy B
OTEUECTBEHHOW HaydHOHl JHTEeparype
CYIIECTBYeT HECKOJIbKO 0a30BBIX Ha-
NPaBJICHUH MCCIEJOBAaHUS M PELICHUs
naHHOHM 3amaud. OJQHM ydeHble HacTa-
MBAaIOT Ha HEOOXOIUMOCTH H3MEHEHHs
NPUHIMUIIOB MOJrOTOBKH MOJUIEHCKHUX,
JIpyTue CYMTAIOT, YTO HEOOXOAMMO pas3-
BUBaTh Y(PPEKTUBHOE COTPYIHUUIECCTBO
CHUCTEMBI TPABOOXPAHUTENBHBIX Opra-
HoB 1 CMMU. Kpome ykazannoro, cyuie-
CTBYeT MHEHHE, YTO HEOOXOANMO 3aMM-
CTBOBATh OIBIT 3apyOeXHBIX CTpaH IO
WCIOJIB30BAaHUIO  MHTEPHET-IIPOCTpaH-
CTBa JUIsl paclpoOCTpaHEeHHs WH(opMa-
LUK O IeSATEeIbHOCTH MOJIUIUHN, UMEHHO
3TOT pecypc B IIEPBYIO O4epe/b UCII0Ib-
3yeT MOJIO/IEXKb.

BakHbIM HarpaBieHWEM B MOBBIILIE-
HUM UMUK TOJIMLIUY SBIISETCS BBEJC-
HHUE NapTHEPCKOH MOJEIH B3aUMOOTHO-
HICHU MEXAY MOJHUIIEH 1 00IIECTBOM,
a TaKXe COTPYAHWUYECTBO IOJHIUU C
WHCTUTYTAaMH TpaXkJaHCKOro  oOmie-
CTBA, TOBLIIIEHNE Y HACEJICHUS CTele-
HU J0Bepusl K moiunuu. Hamndwe pas-
JTUYHBIX HaNpaBIeHUIN HCCIeToBaHUI
CBUJIETEJILCTBYET, 4TO (OpPMUPOBaHHE
MOJOKUTEIBHOTO MMMJDKA MOJULUU —
npobieMa ClIOXKHasi, pemarb KOTOPYIO
MOYKHO TOJIBKO C HCIOJIb30BAHHEM KOM-
IUIEKCHOTO TI0/IX0/1A.

D¢ dexruBHas pabora mpaBoOXpa-
HUTEIBHOU CUCTEMBI ABIIACTCS OJHOM U3
OCHOB YCIICIITHOTO PEIICHHS BO3ZHHUKAIO-
mux B obmiectBe mpobiem. JloBepue k
opraHaMm IOJIUINH SBIISETCS BAXKHOH Xa-
PaKTEpPUCTHKOI OOMIECTBEHHBIX OTHO-
HICHUH, KIIOYEBBIM COLHOKYIHTYPHBIM
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SBJIEHUEM, KOTOPO€ B 3HAYUTENIBHON
crenieHu ompenenser 3ddexkTuBHOCTH
roCylapCTBEHHOH NOJMTHKU 1O (op-
MHUPOBAHMIO TPAXKIAHCKOTO OOIECTBa,
pa3BUTHS JEMOKpPAaTHH U COIHAIbHO-
SKOHOMHYECKOTO pAa3BUTHS CTPaHBl B
neiaoM. Bmecte ¢ TeM pesyabTarhl co-
[MOJIOTHYECKUX HCCIIeOBaHUH, TpOBe-
JIEHHBIX B ITOCJEIHNE TOABI, OTPAKAIOT
KPUTHYECKH HU3KHE YPOBHU JOBEPHS
rpakIaH MPaKTHYECKH KO BCEM IPaBO-
OXPAaHMTEIBHBIM  OpraHam.  3ajada
BOCCTAHOBJIEHHs JOBEpHUsl K OpraHam
MOJIMIIMK TIpHOOpeTaer ocoboe 3Haue-
HHE B COBPEMEHHBIX YCJIOBHUAX 3aTs-
HYBIIETOCsl MOJUTHUYECKOTO KpuU3uca U
moOyX/JaeT K Pa3BUTHIO COLMAIBHOTO
auanora B OpraHax TOCyJapCTBEHHOI
BIIACTH.

Cocrosinne wucciaegoBanus. IIpo-
OneMBl ONpENEeNeHNs YPOBHS OBEPHS
HaceJeHUsl U W3y4YCHHE OOIIEeCTBEHHO-
rO MHEHHUS O JeATEIbHOCTH OpPraHOB
MTOJIMIIMU UCCIIE0BANIN B CBOUX paboTax
B.B. Aunnpeesa, A.A. bosa, 1.JI. Ky3-
neuuk, [I.I1. Kanasuos, K.C. KonecHuk,
A.B. Kaumosckas, B.ld. MockoBelb,
A.C. IlponeBuu, lO.A. CpexeHueBa
U Ip.

Leab cTaThbM 3aKII0YACTCS B UCCIIE-
JIOBAaHUH COBPEMEHHBIX TEHACHINN pa3-
BUTHS JOBEPHUS HACEICHHUS K OpraHam
HannonanbHO# MOMUITNHN KaK KITIOUYEBO-
ro ¢akropa 3p(eKTHBHOCTH HPaBOOX-
paHUTENBHON CHCTEMEI.

H3i10:keHHEe 0CHOBHOTO MATEpPHAJIA.
CeronHs Bee yaiie B aureparype u CMU
(deHoMeH poBepus o0UIecTBa K MPaBo-
OXPAHUTEIbHBIM OpTaHaM CBOAMUTCS K
MOHUMAHMIO JAaHHOW KaTeropuu Ipe-
HMYILIECTBEHHO C TOYKH 3peHus Gpopmu-
pOBaHMS MMHJKA COTPYAHHUKOB MOIHU-
uuu. B ropuanueckoi 1eaTeabHOCTH OT-
HOIICHUSI CyOBEKTOB XapaKTEpPU3YIOTCS
0CcOOBIMH CBOHCTBAMHU, 0(OPMIIEHHBIMH
npaBoM. [losToMy eHOMEH noBepus B
MPaBOOXPAHUTENBHON  JESITEIEHOCTH
MOXET MPHOOpEeTaTh CaMOCTOATENIBHOE
3HaYECHHE, M0yyas IpPU3HAHUE KaK L[EeH-
HOCTH PAJIOM C L[EHHOCTbIO MpaBa U He
COBIAJIaTh 1O CBOEMY O0BEMY C JIOBE-
pueM Kak OOIIECTBEHHBIM SBJICHHUEM.
TouHO Tak *Xe, KaK Ujes COBEPUICHHOM
NPaBOBON CHCTEMBI HJIN MPaBOMOPSIAKA
HE MOXKET MOJHOCTBIO COBHAAATH C CO-
OHagbHBIM HIea’JoM. B To ke Bpems
(eHOMEH NOBepHs B aKTax MpPaBOIPH-
MEHEHHs, B NPaBOOXPAHUTEIBLHON 1esi-
TEIHHOCTH O00YyCIaBIMBAET TEHICHITHIO
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K pacIIMpPEHHIO CBOEHW MCXOJHOH CyIl-
HOCTH, OTKpBIBas HOBBIE COILMAJbHBIC
cBoiicTBa. OYEBHUAHO, UYTO JJIS TpaxaaH
JIOBEpHE K MIPABOOXPAHUTEIBHBIM Opra-
HaM HE MOYKET CTPOUTHCS Ha aOCTpaKT-
HOW MJee CNpaBeIIMBOCTH, HE MOMKET
OTPAaHUYMBATHECA TOJBKO MPHU3HAHUEM
LIEHHOCTH UX JIeATeIbHOCTH, a CONPOBO-
AKJIaeTcsl NepeKnBaHUEM 4yBCTBa Oia-
TOapHOCTH, CHMIIATUU U JPY>KECKOit
noJiepKKu. TeM caMbIM UppalnOHAIb-
Has CYyIIHOCTb JOBEPUs HAroOJHSIETCS
CMBICJIOM, >KH3HEHHBIM COJECpIKAHUEM,
CTAHOBUTCS MPEAMETHON TOJBKO B KOH-
KPETHBIX MOCTYNKaX CyOBEKTOB MpPaBO-
OXPAaHUTENBHONH NEATENbHOCTH. ITO
00CTOSTEILCTBO yKa3bIBaCT Ha 3aBUCH-
MOCTh ()eHOMEHa JOBEpHUs OT Xapak-
Tepa CHUCTEMBbl OOILIECTBEHHBIX CBA3CH
W HCTOPUYECKHUX YCIOBHH Ppa3BUTHIL
CTpPaHBI.

B crpanax Espomsr m CHIA yxe
CJIOKWIJINCh OCHOBHBIE MOJAEIH MpPaBo-
OXPaHUTEIbHON IEeATeIbHOCTH, a 3Ha-
YUT, ¥ MOJENM Jl0Bepus oOlIiecTBa K
opraHam nonunuu. Tak, eBpomneickas
MOJIeNb JIoBepHs PYHKIIMOHUPYET B yC-
JIOBHSAX COIIMAJIbHOI TEPIUMOCTH, aMe-
pHUKaHCKas — oOpalieHa K NpUHIUIaM |
LEHHOCTSIM COIMAJIbHON NICHTHYHOCTH
nugHocTH. CymmecTByeT M BOCTOYHAs
MOJIeNIb J0BEpUs K OpraHaMm MpaBo-
Mopsifika, B KOTOPOH IpOCIEKUBAETCA
CHCTEMa PEeIUTHO3HBIX OTpPaHWYCHUI
n taby [2, c. 12]. B Ykpaune ceroans
MIPOUCXOIUT Ipolecc pehopMUpoBa-
HUS HPAaBOOXPAHUTEIBHOW CHUCTEMBI,
HE CIIOXKMJIACh OKOHYATEIbHO MOJEIb
OTHOWICHUH MOJHMLUU M TI'PAXKIAHCKOTO
oOuiecTBa U, Kak CIEICTBUE, HE CyIle-
CTByeT eauHOW Mopenu nomepus. Ilo
CyTH, B CETOAHSIIHUX yCJIOBUSAX B KOH-
TEKCTe MOCTKIACCHYECKON MapagurMbl
IOPUANYECKON HAyKH He C(OPMHUPOBAH
OKOHYATEJIbHO 3alpoC Ha WMHTErPaTHB-
HYIO KaTeTOPHIO «IOBEPUEH.

Kak mnpaBuiio, nosepue onpenens-
eTcsl B JIOKyMEHTax M mnpodeccuoHab-
HBIX KOJIEKCaX KakK MOpaJIbHO-3THYE-
cKasi Mojielb IOBEJICHMS MOJIHLEHCKO-
ro, eauHas Ais Bcex crpaH EBpocorosa
(EBpomneiickuii  KOfeKC MOJULEHCKOM
9Tukn). OCHOBHBIM KPUTEPHUEM KOMIIe-
TEHTHOCTH TIOJIMLIEHCKOTO CYUTAETCs
¢ dexkTuBHOE OOIIEHUE C HACEICHUCM.
OT0 mparmarudeckas MOJENb JOBEpHs,
IIOTOMY YTO aKIEHT JeJlaeTcs Ha J0Be-
pUM HACEJECHUs KaK «OCHOBOIIOJAraro-
meM KPHUTEPHH OIEHKH ACSITeITbHOCTH

[IPAaBOOXPAHUTEIbHBIX OpraHoB» [3].
Oj1HaKo mapaMeTpbl HOBOTO COLUAIBHO-
o MopsiaKa 1 6€30MaCHOCTH, CBSI3aHHbIC
C JIOTHMKOH CETEBBIX B3aMMOJCHCTBUIA,
BO3HHKAIONIMX CErOJHS B TOCYIapCcTBE,
KapAMHAIBHO OTIMYAIOTCS OT TOTO, YTO
HMeEeT MECTO B CTPaHax C pa3BUTOH Je-
MOKpaTuel u 3KOHOMHKON. MexaHuue-
CKO€ TIEPEHECEHHE OIbITa TAaKUX CTpaH
MOJKET IPUBECTH HE TOJBKO K HapyIle-
HUSIM TIPUHIUIA CIIPaBEIIIUBOCTH U TO-
JICPAaHTHOCTH, HEraTUBHO IOBJIHMATH Ha
TpaJulMM, MEHTAJIbHOCTb HAaCEJICHHUS,
HO M CO3/1aTh HANPSKEHHOCTb B MEX-
KOH()ECCHOHANBHBIX M ATHUYECKHUX OT-
HouIeHusix [4, c. 25].

O4eBHIHO, YTO CETOJHS Ha IEepBOE
MECTO  BBIXOJUT MHOXECTBEHHOCTH
MPOSIBIICHUI  YelOoBeKa, CTaHOBHUTCS
HEBO3MOXKHO MBICIIUTE PaMKaMH 3aM-
KHYTBIX H30JMPOBaHHBIX cucTteM. Kap-
IUHAIBHBIM 00pa3oM MEHSETCS cam
MMOJX0l K WHTEPIpPETAlUU deJoBeUe-
CKOro OBITHS, KOTOPOE Telepb MOHUMa-
eTcsi KaK OJIHOBPEMEHHO MEHTAJIbHOE
n uszndeckoe, MHIUBUIYAIbHOE U CO-
LUaJIbHOE, CBOOOJAHOE M JIETEPMUHUPO-
BaHHOEe. OOLIECTBO MEHSETCS, MEHSCT-
Cs W CMBICJIOBAasl KOHIEMIHUS JOBEPHS,
IIPH 3TOM caMa OOINEeCTBEHHAs CHCTeMa
croco0cTByeT (POPMUPOBAHUIO MPSIMBIX
1 KOCBEHHBIX MHCTHTYTOB, HHCTPYMCH-
TOB, MEXaHM3MOB M METOJOB (HhOpMH-
pOBaHMS PA3TUYHBIX THUIOB JTOBEPHS K
opraHaMm IpaBOIOps/IKa, B T.9. U B pe-
3ysbTare JeHCTBUI CaMOM JTMYHOCTH.

H.M. Bacunen, yuyuTbiBas MHe-
uue J[. TamGerTTsl, Wccleays NoBepUe
rpakJaH K COTPYAHHUKAM OPraHOB BHY-
TPEHHUX JeJ, pPAacCMaTpPUBAET OIBIT
COTPYIHHYECTBA TPpa)kJaH C TOJNULHUEH
Kak oiuH u3 (akropoB GpopMupoBaHHs
nosepus [5, c. 78]. ABTOp 0OTMEUaeT, 4To
JIOBEpHE SIBISIETCS PE3YNBTATOM II0JI0-
JKUTEJIBHOTO M IUIOJOTBOPHOTO COTPY-
HUYECTBa €e CyObeKTOB. DPPeKTUBHOE
COTPYAHMYECTBO KaK B3aUMOJEICTBHE
HECKOJIBKMX CYyOBEKTOB HAIpaBICHO Ha
JIOCTHKEHUE OOIIeH LeNH, MOBBIIIACT
YPOBEHB JJOBEPHsI MEX/1y HUMU U JeJIaeT
ero ecrecTBeHHbIM. OnuUpasch Ha 10JI0-
XKEHUS, KOTOPbIE aBTOP OINpPEIeIIseT OT-
HOCHTEJIBHO YCJIOBUI CO3/1aHUs U CyIIe-
CTBOBAHUS OTHOIIECHUH JOBEPUsI, MOKHO
YTBEPKJaTh, UTO AJIS BOSHUKHOBCHHS U
CYIIECTBOBAHUS TOBEPHS IPAXKIAH K CO-
TPYAHHKAaM OpPTaHOB BHYTPEHHHX eI,
KpOME TOJOXHUTEIbHBIX OIEHOK Ipa-
JTaHaMU TTOJIMIHH KaK 00beKTa JOBEpHsl,

HEoOX0oIUMa YBEPEHHOCTh CyObeKTa
JIOBEpHsI, TO €CTh CaMMX TpaxJaH, B
HA/IOKHOCTH yKa3aHHbIX OLEHOK U OT-
HOCHUTEJIBHOE IOCTOSIHCTBO IOBEICHUS
o0bekTa qoBepus (pabOTHUKOB OPraHOB
BHYTPEHHHX JeJ). DTO Ba)KHO MOAUEp-
KHYTh B CIIy4asiX, KOT/Ia MBI OXKHIaeM
CPOYHOTO M3MEHEHHUsS YPOBHS JTOBEPHS
TpakJaH K MOJUIUU Cpa3y IMOCie MpHu-
MEHEHUS OIIpeACNIEHHBIX Mep, Halpas-
JIEHHBIX Ha ee pedopmupoBanue. Mrak,
U1 GOPMHUPOBAHUS U YNIPOUYEHUS J0BE-
pust TpedyeTcs OnpeaeIeHHOe BpeMs, TO
€CTh JIOBEPUIO TIPHUCYIIA OINpeIeICHHAs
MHEPLHOHHOCTh OTHOCHTEIBHO TEKY-
el cCouanbHON CUTYalH.

TeopeTHueckne OCHOBBI UCCIIE0BA-
HUSl JOBEpHUS K IMPaBOOXPAHUTEIbLHBIM
opraHaMm, HEITOCPEJCTBEHHO K MOJHUIINH,
OTMPAIOTCA Ha KOHIENTYaJlbHBIE MOJ-
XOIBl M MOTYT MMETh pa3Hble YPOBHH
paccmotpenus npodiaembl. OCHOBHBIME
(hakTopaMu, KOTOpPHIE BIHSIOT Ha JIOBE-
pHe K IOJHIMU CO CTOPOHBI 00IecTBa
U paccMaTpuBalOTCA Kak OCHOBa (op-
MHUPOBAHUS JIOBEPHSI ABISIFOTCS CIIEIYTO-
mue: JnemMorpaduueckue, KOHTEKCTHBIC
U CHCTEMaTHYEeCKHUE.

ITpu ucnonp30BaHUU MEpBOro (Qax-
TOpa HCCIEA0BAaTeNn OMHUPAIOTCS Ha
nemorpadpuueckue XapaKTepUCTHKU
PECIIOH/ICGHTOB, TaKHe KaK BO3pacT,
I0JI, MECTO TIIPOKMBAHUS, THII Hace-
JIEHHOTO NYHKTa W HEKOTOpBIE ApyTHe,
TaK)ke MOTYT NPUHUMATHCS BO BHHUMa-
HUE WHIMBMYyaJbHbIE XapaKTEPUCTHKU
JIOJeH, BKJIIOYEHHBIX B HCIIBITYeMOE
MojJ€ — YIOBJIETBOPEHHOCTh JKHU3HBIO
B 1I€JIOM, MOJUTHYECKas OPHECHTAIMS.
B sTOM citydae ucnonb3yroTcs napame-
TpBI pabOThI NOJIMIUK, CTATUCTUYECKHUE
JaHHBIE TI0 MPECTYMHOCTH, MACSITEIb-
HOCTH TIPAaBOOXPAHUTENBHBIX OpPTaHOB.
Bropoit tun (hakTopoB (KOHTEKCTHBEIIN)
MIPeNIoaraeT PacKphITHE COIMAIBHO-
ro KOHTEKCTa, B KOTOPOM (OPMHUPYETCSt
noBepHe K monunuu. Hampumep, MOXHO
HMHTEPECOBaThCA pa3jIMYMsIMU B CTeIe-
HU JIOBEPHs K IOJHUIMHU, OIpPEICIICH-
HOW 3THHYECKOH INPHHAIICKHOCTHIO,
paccMaTpuBaTh KOHIIENLUU COCEICTBA
WK IpYTuX (aKTOPOB, ONPEACIAIOIINX
JIOKaJIbHbIE TIpaBWJIa JXKU3HH COOOIIe-
cTtBa B paioHe mpokuBaHua. C >TUM
(hakTOpOM MOXKHO CBSI3BIBAaTH TaKXKe
BIUSTHUE JIOBEPHsI YPOBHS YTOJIOBHOM
CTAaTUCTHKH, CPEICTB MacCOBOH MHPOP-
Maluy W JPYTUX CHOCOOOB KOMMYHHU-
Kalliy, HEPAaBEHCTBA JIOXO/I0B, JTHIHOTO



LEGEA SI VIATA

OIbITA IPUBICYCHUS B KPHUMHHAJIbHBIC
cutyauuu. Takum oOpazom, B ciydae
UCIIOJIb30BaHMs B aHAJIM3€ KOHTEKCTHO-
ro ¢akropa GOKyCUPYIOTCS Ha COLIMAIb-
HBIX YCJIOBHSIX JKM3HH B HCCIIEIyeMOM
co0011IecTBe, peruoHe, CTpaHe.

Cucrematudeckuii (axtop mpen-
YCMAaTpHUBaeT HECKOJIBKO BapHAHTOB
JIOTHKH HCIOJIb30BAHUS, HO TJIABHBIM
OTIIMYMEM OT HPEABLIYIIUX SIBISCT-
Csl PAaCKpBITHE TMOHHMAaHUS TIOJNUIHCH
€e MHCCUU B KOHTEKCTE BOCIPHATHSA
001IecTBOM Kak HeoOX0quMOM U cripa-
BEJIMBOH, YTO TpeOyeT 00IECTBEHHOTO
KOHCEHCyCa IO IOBOAY BOCHIPHUATHA H
[POIOPLUOHATIBHOCTH MEp IPUHYXKIe-
HUS, NIPUMEHSIEMBIX IOJHUIMEH B MPO-
1ecce cBoei AesITenbHOCTH [6, c. 57].

JloBepue K IpaBOOXPaHUTEIbHBIM
OpraHam SIBIISICTCSI PE3yJIbTaroM CyOb-
CKTUBHO-OOBEKTUBHOTO  BOCIIPHUSTHS
HACCJICHHEM, pPE3yJbTaTOM OLCHKH HX
nesitenbHOCTH. ColepKaHueM JTOBEpHsI
JIOfeH ABIAETCS CHOCOOHOCTH IPaBO-
OXpaHHUTEIbHBIX OpPraHoB 3QdexkTuBHO
OCYIIECTBIIATh BO3JIO)KEHHBIE HA HUX
byHKIIH.

JoBepue paccMmarpuBarhb
KaK CBOEro poja 3MOIMOHAJIbHBINA (HOH
3¢ (EeKTUBHOTO B3aMMOICHCTBHS IPABO-
OXpPaHHUTEIbHBIX OPraHOB M HACEJICHUS.
JloBeprue K IMpPaBOOXPAHHUTENBHBIM Op-
raHaMm SIBJISCTCS TOJIOXKHUTEIBHBIM OT-
HOLICHWEM HWHJIWBUAOB U pa3iMYHBIX
COLMANBHBIX TPYIII, XapaKTepPU3yeTcs B
SMOLMOHAIBHOM M HHTEIUIEKTYaJIbHOM
acrneKkre YOEkKJIEHHOCTBIO B BBICOKOM
CTENEHH TNPEICKa3yeMOCTH ITOBEICHUS
u aeiictBuit. OObEKTHUBHOW MPEINOCHLI-
KOW IpeIOCTaBICHUS JOBepUsi Hace-
JICHUS MPaBOOXPAHMUTENIBHBIM OpraHam
SIBIISICTCS YOBJIETBOPEHHOCTh MX Jiesi-
TEeNBHOCTBIO [7, . 227].

JlocTmkenue O1aronpusTHOTO KOH-
TEKCTa B3aMMOJICHCTBUS TPABOOXPAHH-
TEJIBHBIX OPTraHOB U OOIICCTBEHHOCTH
BO MHOTOM CBSI33aHO C YPOBHEM II0JIO-
KUTEJIBHBIX OTHOLICHHUH, 0J00pEeHHeM,
[IOHUMAaHHEM, JIOBEPUEM H IOJICPIKKON
JESTEILHOCTH  MPAaBOOXPAHUTEIBHBIX
OpraHoB.

B ocHOBe 00bEKTHUBHBIX (HAaKTOPOB
pocTa J10Bepus K IPaBOOXPaHUTEIbHBIM
OpraHaM JIe)KUT YJIyUIICHHE COCTOSHHS
KPUMHMHOTCHHOI OOCTaHOBKH, pe3yjib-
TaTHBHOCTH MPaBOOXPAHUTEIBHOM
NeSITEIbHOCTH, obecreueHne 3akpe-
wieHHbIX B KoHcTHTynnun VYKpauHb
HOpM [8].

MOXKHO

Jlunepamu 001IECTBEHHOIO HEl0BE-
pHsL  CpeAM pa3NMYHbIX WHCTUTYTOB
YKpauHbl OCTAOTCS CyAbl M IPOKYpaTy-
pa, Toraa Kak 0oJblle BCEro JIOIH J0Be-
PSIIOT BOJIOHTEPAM.

006 3>TOM CBHUAETEILCTBYIOT TaHHBIE
COIIMOJIOTHYECKOTO ~ OMpoca, IpoBe-
nenHoro ®onaoM «JleMokpaTudyeckue
WHULIKATHBBIY nMeHn Mibka Kyuepu-
Ba u llentpom PasymxoBa 11-16 mas
2016. Tlo yka3zaHHBIM JaHHBIM Oco0oOe
BHUMAaHHE aKLEHTHPOBAHO Ha IOKa3a-
TeNAX J0BepUs K OOHOBJICHHOW IOJH-
nuu. HanoHanbHOW MOMUIMK NTPEUMy-
uiectBeHHO JoBepsoT 34,1%, monHo-
cteio — 5,6%. CoBcem u mpeumyuie-
CTBEHHO HE J0BEPSIOT — COOTBETCTBEH-
Ho 19,5% wu 24,7%. Takum oOpazom,
HenoBepue K opraam HanuonanapHO#
HOJIMLUU TpeoliiafiaeT Haja JOBEpHEM
b Ha 4,5%. [9]

B 2017 rony nmo manueiM MBJ B
VKpanHe yBeIHINICS YPOBEHD JOBEPHS
K ciayx0amM MuHHCTEpCTBa BHYTPEHHUX
nen. O6 stom 3asBuia raBa MBI Apcen
ABaKoB BO BpeMs 3acellaHHs KOJIJIETHH
MB/I Vkpaunsl o uroram 2017 roga.
Tak, oH cooOumi naHHbie 00 YpPOBHE
noBepust Kk cayxbam MBI, cchutasich
Ha JaHHBIE COIMOJIOTMYECKOTO OIpoca,
npoBeAeHHOTO B OKTsiOpe 2017, Hamu-
oHaANBHOU TBapmuu — 52,6%, [ocynap-
CTBEHHOH ciyk0e IO upe3BbIYaliHBIM
cutyanusm — 50,5%, TocynapcTBenHOM
norpaHudHoON ciayxbe — 46,4%, Harmu-
OHAJBHOH TOMUIMK B 1esioM — 39,3%,
IlarpynpHON MOJIMIMU B YaCTHOCTH -
40,9%. [10]

CHMKeHNe YPOBHS JOBEpHs K Ipa-
BOOXPAHUTEIIbHBIM ~OpraHam  (opmu-
pyer B obuiectBe armocdepy cTpaxa,
HEYBEPEHHOCTH B OyayleM, OIlyleHHE
HesamumenHoctd. M Hao6opor, yBaxke-
HUE U JOBEpHE K MPaBOOXPAHUTEIbHBIM
opraHaMm TrpakJaH, SBISIETCS HETIPEeMeH-
HBIM yclioBHEeM 3()(HhEeKTUBHOTO rocynap-
CTBA, MPU3HAKOM COIIMAIEHO-TIOJINTHYE-
cKoro Onaromnonyyus.

YpoBeHb JOBEpUs HACEIEHUS K
MPAaBOOXPAHUTEIBHBIM OpPraHaM MOYKHO
paccMmarpuBaTh Kak CBOeoOpa3HbIil Oa-
pometp 3 HeKTUBHOCTH HYHKIIMOHUPO-
BaHMs OPraHOB M WHCTHUTYTOB rocynaap-
ctBa. OTCcyTCTBHE NOBEPHS K MOJUIHMU
HETaTHBHO CKa3bIBACTCS HAa JKECJIAHHU
HaceJIEHUs] COTpPyJIHHYaTh ¢ Hel. Tem
CaMBIM 3aTPyIHSICT OXpaHy OOIIeCTBEeH-
HOTO TIOpsIIKA, MPEIOTBPALIeHIE U pac-
KpBITHE MPECTYIUICHUHN.
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HccnenoBanus, NpOBEJICHHbIE B
CIHIA, EC u VYkpanHe mnokasajiu, 4YTO
OTHOLICHHE K IPABOOXPAHHUTEIbHBIM
OopraHaM  KOppeJHMpyeT CcO  3Ha4H-
TeJIbHBIM HA0OPOM CYOBEKTUBHBIX U
0OBEKTUBHBIX (AKTOPOB, CBSI3AaHHBIX C
SMOLMOHAIBHO-YYBCTBEHHBIM H palH-
OHAJTBHBIM YPOBHEM OOIIECTBEHHOTO
CO3HAHUSI.

[onmuust BocipuHUMaeTcst Hacele-
HHUEM Kak MapTHEp M HaJC)KHbBII 3aIInT-
HUK IPOCTBIX I'PaXKJaH B IOBCEIHEBHOM
KHU3HH, IMOJb3YETCs OOJBIINM JIOBEpH-
€M, 4eM MOJIMLUS, UMEIOIas UMUK Ka-
parolero oprasa.

KadecTBO rocyJapCTBEHHBIX HH-
CTUTYTOB (OTKPBITOCTH BIACTH, €€
CIOCOOHOCTh TIOAEP>KUBATH BBICOKO-
Ka4yeCTBCHHBIC OOIIECTBEHHBIE OJara,
MOIOTYETHOCTh HACEICHHUIO, BEPXOBEH-
CTBO 3aKOHA, MacImTad KOpPPYNIHH H
T. 1) OKa3bIBaeT NPSMOE M KOCBEHHOE
BJIHMSIHAE Ha OTHOLICHHWE HACENCHHs K
MTOJIUIIMH.

TpynHo mnpencraButh ceGe HEKOp-
PYMIIUPOBaHHYI0 U 3(PPEKTUBHYIO
MOJIMIIMI0 B KOPPYMIIMPOBAHHOM M He-
a¢pdexruBHOM rocynapctse. Bee Oomnes-
HUA TOCyAapcTBa — HEdIPPEKTUBHOCTD,
KOppYyINUHUs, BO3MOXKHOCTh HPOHU3BOJIA
110 OTHOLICHHUIO K PSIOBBIM I'pa)klaHaM
HEMEJUICHHO MPUIHCHIBAIOTCS M MPABO-
OXpaHHUTEIBHBIM opraHaMm. [IpeoOpazo-
BaHHEC MPABOOXPAHUTEIILHBIX OPTraHOB
B IMOCIYIIHBI WHCTPYMEHT BEPTHUKAIH
BJIACTH, HENPO3PaYHOCTb M OTUYXKJICH-
HOCTb OT MECTHOIO HAaceJeHus OyayT
MOJPBIBATh J0BEpUE M CTHMYJIHPOBAThH
HEraTMBHOE OTHOIICHHE.

BoiBoabl. [IpoBeneHHbIN
MOKa3bIBACT, 4YTO YPOBEHb JOBEPHS
3aBHCHUT HE TOJBKO OT OOBEKTUBHBIX
XapaKTepUCTUK OE30MacCHOCTH M B3au-
MOJICHCTBUS C TIOJUIIUEH, HO U OT IIIH-
POKOTO COIHMAJILHO-TIOIUTHYECKOTO ¥
LIEHHOCTHOTO KOHTEKCTa, B KOTOPOM
9TO B3aMMOJEHWCTBHE MPOMCXOAWT. be3
JIOBEPHS U COTPYJAHHUYECTBA CO CTOPOHBI
rpaxJaH HNOJMLUSA BO MHOTHMX ClIydasx
OKa3bIBaeTcs OecCHIIbHON 1 Oecromon-
HOW B pEIIEHHM I[OCTABICHHBIX NEpe
HeH 3amay.

OnHuM M3 pemaroimux (HakTopoB
YPOBHSI IOBEPHS SBJISETCS Ka4eCTBO TO-
CYlapCTBEHHBIX HHCTHTYTOB. B KOppyMm-
MAPOBAHHON CTpaHe, I7ie He yBa)XxaeTcs
3aKOH, TZ€ OpTaHbl TOCYJapCTBEHHOI
BIIACTH 3a0I0POKPAaTU3NPOBAHEI — YpPO-
BEHb JIOBEpHsI HACEJIEHHS K IPaBOOX-

aHaJInu3
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paHUTENIBHBIM OpraHaM He MOXET OBbITh
BBICOKHM.

[podunaktuka mnpecTyruieHU U
MpaBOHAPYIIEHHUH, mojaepxKanue 6e30-
MAacHOW COLMANbHOM Cpeabl TOJIKHBI
CTaTh OJIHUMU M3 OCHOBHBIX MPUOPHUTE-
TOB B pabote monunuu. IMEHHO Takoi
MoAX0J OyIEeT COOTBETCTBOBATH POCTY
JIOBepHsT HACEJICHHWsS K IPaBOOXpaHU-
TEIBHBIM OpPTaHaM B COBPEMEHHBIX YC-
JIOBHSIX.

Takum oOpasom, Omaromapsi mpo-
(eccroHANBHO BBHITIOJIHIIOMIUM pPadOTy
MOJINIEHCKHUM, OOIIeCTBEHHOE JOBEpHE,
MOJIJIEPIKKA U I00pOe OTHOLICHHE IPaK-
JaH K COTPYIHHKAM MPaBOOXPAHHUTEIb-
HBIX OPTaHOB BO3BPAIlAETCsl, O YeM CBU-
JIETENBCTBYET MOCTOSSHHOE MPOBEICHUE
MOHHUTOPHWHTA OOIIECTBEHHOTO MHCHHS
0 NIESITEIbHOCTH TOJTUIUHU, & TAKKE MO-
HUATOPUHT B3aUMOEHCTBHS MOJHUINU C
WHCTUTYTaMHU I'PaXKIAHCKOTO O0IIecTBa.
Bo3moxHo, co BpemeneMm Hanmonans-
Has TOJUIMS JEeHCTBUTEIHHO CTaHET
00pa3oBbIM IPABOOXPAHUTEIBHBIM Op-
raHoM, B KOTOPOM Bce 0e3 MCKITIOUSHHS
paboTHUKKM OyAyT HEYKIOHHO MpHUIep-
JKuBaTbesl mosiokeHuit Koncruryuun u
3aKOHOB YKpawHbl, MPOPECCHOHATBHO
BBIMIOJHATL CBOU CIy:KeOHBIE 00sI3aH-
HOCTH B COOTBETCTBHH C TpeOOBaHU-
SIMM HOPMAaTHBHO-TIPABOBBIX aKTOB Ha
OCHOBE TIPUHITUIIA BEPXOBEHCTBA IIPaBa
Y TJIaBHOE — YBaXKaTh U 3aIIMIIATh IIpa-
Ba U CBOOOJBI rpakJaH, KHU3Hb, 3/10PO-
Bbe M 0€30MaCHOCTh KOTOPBIX MpH3HA-
I0TCS HaWBBICIICH COIMAJILHON IIEHHO-
CTBIO B FOCYJapCTBeE.
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ITPABOBBIE ITOJOKEHUSA OTHOCHUTEJBHO YYACTHUA
TPETBUX JIMII B OTHOIEHUAX COBCTBEHHOCTH

Ouer KY3bMNY,
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IMpukaprarckoro HalMOHAIBHOTO yHHBEpcHTeTa MMeHN Bacuns Credanuka
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AHHOTALIUSA

Crarbs NOCBAIICHA aHATINU3Y CHICHU(PUKN OTHOLICHUH COOCTBEHHOCTH, B YACTHOCTH aHAJIM3a X CyOBEKTHOTO COCTaBa Ha IPEMET
YYacTHsl B TAKUX MPABOOTHOMICHHSX TPETHHX JII] KAK CAMOCTOSITETIBHBIX CYOBEKTOB TPAXKIAHCKUX IMPABOOTHOIICHUN. AHATH3HUPYS
0COOCHHOCTb TAKUX MPABOOTHOIICHHUH, aBTOP MCCIIEYeT I0PUIMYECKYIO0 IPUPOLY NPABOBBIX CBA3€H, OXBATHIBACMBIX CYObEKTHBHBIM
[PaBOM COOCTBEHHOCTH, COCTOSIIMX IPU yYaCTUH YIOJHOMOYEHHBIX JIMIl U BCEX TEX, HA KOTO B CHIIy CIELM(HKH IIpaBa cOOCTBEH-
HOCTH KaK OJJHOTO M3 BUJIOB BEITHBIX IIPaB, BO3JIATAIOTCs 00sS3aHHOCTH MACCHBHOTO XapakTepa. CrienaH BBIBOJ O TOM, YTO OTHOIICHNS,
KOTOpbIE OXBATBIBAIOTCS IPABOM COOCTBEHHOCTH B CHITY CBOCH Crieliu()MKH, He PeyCMaTpUBalOT MPABOBBIX CBS3EH C y4acTHEM Tpe-
TBHX JIUIl KaK CAMOCTOSITEIIBHBIX CyOBEKTOB I'PAXKIAHCKHUX IPaBOOTHOMIEHHH. Kpome Toro, peub ueT 0 HeOOXOOUMOCTH OTACIICHUS
TaKMX JIAI], Ha KOTOPBIX B IpeJesiaX NCCIEAyeMOT0 BH/Ia IPABOOTHOIICHUH BO3IAraloTcs 00I3aHHOCTH CyOBEKTHBHOTO XapakTepa, OT
JIPYTHUX JIUI] KaK YYaCTHUKOB TPAXKIAHCKUX OTHOILIECHUI.

KuroueBbie cjioBa: rpaJaHCKHE IPAaBOOTHOLICHHS; IPaBO COOCTBEHHOCTH; TPEThE JIULIO, APYTOe JIHII0, YIIOITHOMOYEHHOE JINIIO,
BCLIHBIC [IPaBa.

LEGAL PROVISIONS IN RELATION OF PARTICIPATION OF THIRD PERSONS
IN RELATIONS OF PROPERTY

Oleg KUZMICH,
Doctor of Juridical Sciences, Assistant Professor,
Assistant Professor of the Judicature Chair of Law Institute of
Vasyl Stefanyk Precarpathian National University

SUMMARY

The article is sanctified to the analysis of specific of relations of property, in particular to the analysis of them subject composition for
the purpose of participating in such legal relationships of the third persons as independent subjects of civil legal relationships. Analysing
the specific of such legal relationships an author investigates legal nature of legal bonds, that is embraced by the equitable right of property,
that consist of participation of the authorized persons and all those on that, in force of specific of the right of ownership as one of types
of material rights, the duties of passive character are laid. Drawn conclusion, that relations that is embraced by the right of ownership in
force of the specific do not envisage legal bonds with participation of the third persons, as independent subjects of civil legal relationships.
In addition, speech goes also about a necessity dissociations of all other persons, on that within the limits of the investigated type of legal
relationships the duties of subjective character are laid, from other persons as participants of civil relations.

Key words: civil legal relationships, right of ownership, third person, other person, authorized person, material rights.

REZUMAT

Acest articol analizeaza specificul relatiilor de proprietate, in special, analiza compozitiei subiect pentru participarea la astfel de
relatii juridice ale unor terte parti ca subiecte independente ale relatiilor civile. Analiza caracteristica a acestor relatii autorul analizeaza
natura juridica a raporturilor juridice care fac obiectul dreptului subiectiv de proprietate, care constad cu participarea persoanelor
autorizate, si toti cei care, din cauza drepturilor de proprietate specifice ca unul dintre tipurile de drepturi de proprietate, avand in
vedere responsabilitatea naturii pasive. Concluzia este facuta cu privire la faptul ca relatiile sunt acoperite de dreptul de proprietate prin
insasi natura lor, nu ofera raporturile juridice cu terte parti ca subiecte independente ale relatiilor civile. In plus, o cerere de separare a
unor astfel de persoane, care sunt in cadrul relatiilor specii investigate avand in vedere responsabilitatea de natura subiectiva, de la alte
persoane ca participanti la relatiile civile (art. 2 din Codul civil al Ucrainei).

Cuvinte cheie: relatie juridica civild; dreptul de proprietate; persoana terta, altd persoand, persoana autorizata, drepturi de
proprietate.

MMoctanoBka mpo6iaembl. OTHO-  YTO KacaeTcs BOIMPOCOB CYOBEKTHOTO Heablo crarbu SBISETCS aHAINU3
IIeHUss COOCTBEHHOCTH, KaK M BELIHbIE  COCTaBa JaHHBIX NPABOOTHOIICHUH B ya-  CHELU(DUKH OTHOIIEHUH COOCTBEHHOCTH
[PAaBOOTHOLICHHS  BOOOIE, HEOJHO-  CTH YYacTHS B TAaKMX IPABOOTHOILCHUSAX  KaK PAa3HOBUAHOCTH BEIIHBIX IIPABOOT-

KpaTHO HAXOJMJIMCh B LICHTPE BHUMaHHUS
YUYECHBIX, MOJTBEPIKACHUEM YETO CIYKAaT
Tpyznsl Takux aBTopoB, kKak H.C. Kys-
nerjoBa, C.C. Anexcees, [.I. Xapuen-
ko, A.C. SBopckas, C.U. Ilumon,
SIM. lleBuenko u ap. B Toxe Bpems,

TPEThHUX JIHMI[ KaK UX CaMOCTOSTEIBbHBIX
CyOBEKTOB, TO 3TUM BOIIPOCAM HE yAems-
JIY TOJDKHOTO BHUMAHUS B IOPUANYECKOM
JauTepaType, 4To 1 00yCIOBUIIO aKTyallb-
HOCTH TEMAaTHKH TOr0 HAyYHOTO HCCIIe-
JIOBaHMSI.

HOIICHUH, a HMMEHHO HX CYOBEKTHOrO
COCTaBa Ha IIPEAMET y4YacTHs B TaKUX
[IPAaBOOTHOLIEHHUSAX TPETBHUX JIMI KaK HX
CaMOCTOSITEJILHBIX CYObEKTOB.

MeToabl M MCNIOJIb30BAHHBIE Ma-
Tepuanabl. [Ipupoga BelHBIX NpPaBo-



MARTIE 2018

OTHOLIGHWH B HayKe TIPa)JaHCKOro
npaBa SIBJISE€TCS OJHOM M3 CaMbIX JHC-
KYCCHOHHBIX, OJHAKO, YYHTBIBas IIPO-
OimeMaTuky 93TOH paboThl, OCHOBHOE
BHUMaHue Oymer  cdokycupoBaHO
HEMOCPEJCTBEHHO HAa UX CYyOBEKTHOM
COCTaBe, KaK B TPaKJaHCKOM 3aKOHO/Ia-
TEIBCTBE, TAaK M B JOKTPHHAJIBHBIX
HCCIIEZIOBAaHUAX, O YEM CBHJIETEIBCTBY-
et ux ananus. [Ipu onpenenennu cyon-
€KTHOTO COCTaBa TaKMX MPaBOOTHOIIIE-
HUH HAOJII01AeTCs NCIOIb30BaHUE Pa3-
HOTO IOHATHHHOIO ammapara, HalpH-
Mep, 110 OTHOILIEHHUIO K TEPMHHAM «Tpe-
TBH JIMLA» U «IPYTHE JINLA». ITO SBIs-
€TCSl MPEANOCHUIKOW /IS MOCTaHOBKU
BOIIPOCa MO MOBOAY TOTO, HACKOIBKO
cnenuduKa TaKUX NPaBOOTHOLICHUN
JOIyCKaeT CYIIECTBOBAaHUE TPEThUX
JIAI] KaK CaMOCTOSITEIBHBIX CYyOBEKTOB
rpakJaHCKUX NpaBooTHOIIeHHH. Kak
ormetnin B cBoe Bpems 0. K. Tox-
CTOH, B CyOBEKTHBI COCTaB IMPABOOT-
HOIIEHUII COOCTBEHHOCTH BXOZIST BCE
TPEThU JIMLA, O0S3aHHOCTH KOTOPBIX B
JAHHOM IIPABOOTHOLICHHH CBOIATCS K
MacCUBHOMY cojnepskanuto. [IpaBoot-
HOILEHUS COOCTBEHHOCTH CTPOATCS KaK
BCEOOBEMITIONIEE OTHOILIEHUE TOTO, YTO
OCYIIECTBICHHE NIPpaBa COOCTBEHHOCTH
MPOUCXOIUT, MPEXKAEC BCEro, BCIEH-
CTBUE COOCTBEHHBIX IEUCTBHUH YIION-
HOMOYEHHOTO JHIa. Bo03MOXHOCTH
OCYIIECTBICHUS TAKUX JEHCTBUH 10pH-
JIUYECKHN B MOJIHOM oObeMe obecriedn-
BaeTCs IMACCUBHBIM COJICP)KAaHUEM BCEX
TpeThux aul [7, c. 84]. AHaJIOrUYHBIN
MOJIX0JT HaOJI0JaeTCs M B COBPEMEH-
HBIX Hay4HBIX HCCIEeA0BaHUIX [9].

B ropunuueckoii nureparype K npu-
3HaKaM, KOTOPbIE XapaKTepHBbI IS Tpe-
THUX JIMII KaK CaMOCTOSITEJIbHBIX CyObh-
€KTOB I'PaKJITAHCKUX MMPAaBOOTHOIICHUH,
KaK TPaBMJIO, OTHOCST CICAYIOIIHE:
JIAIa, KOTOPBIE SIBISIOTCS CyOBeKTaMu
rpakJIaHCKUX IIPaBOOTHOIICHHH; 00a-
JIAI0T CyObEKTHBHBIMY IIpaBaMu U (WIIH)
0053aHHOCTSIMH, YTO OyZIeT 3aBUCETh OT
0COOEHHOCTH NPaBOOTHOUIEHUH, KOTO-
peIMH OyZIeT ONpEeNsAThCS UX YHaCTHE;
Y4acTBYIOT B TPa)/JIaHCKHX IPaBOOT-
HOILEHHUSAX OT COOCTBEHHOTO MMEHH
WM HaHMEHOBAHMS, U, CJICI0BATEIBHO,
JOJDKHBIM 00pa3oM HICHTH()HUIMPOBa-
HBI; 0071871251 CyOBEKTUBHBIMH ITPABaAMH
n (nnm) oOA3aHHOCTSAMH MOTYT B TOM
WM WMHOM CTEeNeHW BIMATH Ha JHHA-
MHKY (JABHKEHHE) COOTBETCTBYIOIIETO
npaBooTHomeHus [4, c. 108-110].

OnHako, Mpexjae uYeM NepedTH K
aHajau3y CyOBEKTHOro cocTaBa TaKUX
MIPaBOOTHOLICHUH, CJIEyeT BBISICHUTH
UX IOpUAMYECKYI0 Tpupoay. Boobie
MOJl BEIIHBIMH NpaBaMHU B HAay4YyHOMU
JIUTEpaType NPHHITO IMOHUMAThH Ipa-
Ba, 00eCIeUNBAIONINE YIOBICTBOPCHHE
HWHTEPECOB JINI[ TyTeM HETOCPEICTBEeH-
HOTO BO3JEHCTBHS Ha BEIIlb, KOTOPAast
HaxXOUTCS Yy JuIa. XapaKTepHBIMH
JUISL TAKUX TIPaB SIBISTIOTCS CIIETYIOIINE
MpU3HaKu: 1) BEUIHBIM IpaBaM IPUCY-
nie npaso cienoBanus. Hocureins Bemi-
HOTO TpaBa COXpaHsEeT ero 1 Toraa, Kor-
J1a BEIllb ePEXOIUT K HOBOMY BJIa/ieib-
ny. Harmpumep, nepegaua umyuiecrsa B
3aJI0T HE BEJET K MPEKPALICHHIO IpaBa
COOCTBEHHOCTH Ha 3TO HUMYIIECTBO,
a COOCTBEHHMK BIIpaBe HCTpeOOBarTh
HMYIIECTBO W3 UYXKOTO HE3aKOHHOTO
BIIaJIeHUs; 2) 00BEKTOM BEIIHOTO MpaBa
SIBJISIETCS BEII(b; 3) BEIHOE IIPaBO MMe-
et OeccpouHblil xapakrep; 4) BEIHbIC
IpaBa MOJIb3yIOTCs a0COIIOTHOM 3aliu-
Toit [11, c. 6].

Beuminoe npaso, numer B.M. Thsn-
KO, TPUJAeT JIMIY IOPUANYECKOe TO-
CIIOJICTBO HaJl BEIIbIO, HO TO BJIAJCHHUE
MOJKET OBITh Pa3HOTO YPOBHS M COCTa-
Ba, MPOSIBISITHCS B CAMBIX Pa3HOOOpas3-
HBIX IEeUCTBUSAX CyOBEKTa HaJ BEIIbIO,
BCJIEJICTBHE YE€r0 M BEIIHBIC IIpaBa HE
SIBIISTEOTCSI OJTMHAKOBBIMU [6, ¢ . 6].

PasznoBugHOCTSIMH TIpaBa, KOTO-
poe siBIsieTCsl OOMICTIPUHSATHIM B HayKe
I'PaXIaHCKOTO MpaBa, €CTh MPaBoO cOO-
CTBEHHOCTH Ha MMYIIECTBO M Bell-
HBIEC IpaBa Ha YyX0O€ MMYILECTBO WIH
OrpaHHYEHHbIE BelIHble mpaBa. Ilpu
9TOM, 0€3YyCJIOBHO, HPEBAIUPYIOMIMM
BELIHBIM IPABOM OCTAaeTCs IPaBo
COOCTBEHHOCTH Ha HMYIIECTBO, XOTA
€CTh U APyTHE COOOpaXeHHS 10 ITOMY
MMOBOY, B YaCTHOCTH, KaK OTMEYaeT
K.3. Illaxna3apsiH, cuCTeMa BEIIHOTO
IpaBa B COOTBETCTBHUH C COBPEMEHHOM
HayKOH COCTOUT M3 TpPEX DIIEMEHTOB:
npaBa COOCTBEHHOCTH, IIpaBa BJaje-
HUS M IIpaBa Ha 4y)XO€ HMYILIECTBO U
T.1. [9, c. 13-14].

Tak, C.C. AnexkceeB ¢ MpaBOBOH
TOYKH 3PEHHUsI COOCTBEHHOCTb paccMma-
TPUBAET B KauyeCTBE BEIIHOIO IpaBa,
TO €CTh IIpaBa, KOTOPBIM OMpeesieT-
Cs CBSI3b YENIOBEKA C BEINBIO, APYTHUMH
npeameraMu u Omaramu. VIMeHHO Ta-
KM TIOHMMaHHEM M TaKUM IIyTEeM, TO
€CTh IIyTEeM «YEIOBEK — BEIIb», KakK
CYUTAET aBTOP, JIOCTHTACTCS M «IIOJTHO-

Ta BJIACTU», «aOCOIIOTHOCTh U UCKIIIO-
YUTEJIBbHOCTh BIACTH», YTO HEOOXOIM-
MO JUIsI CaMOTO IMOHUMAaHHs, MPAKTH-
YECKOTro ObITUS U (PYHKIIMOHHPOBAHUS
cobeTBennoctu [1, c. 38].

B 00beKTHBHOM CMBICITE IPABO COO-
CTBEHHOCTH, MJIM HHCTHTYT IpaBa co0-
cTBeHHOCTH, nuiet B.B. Jlyus, cocTas-
JeT  OINpEAeNIeHHas: COBOKYITHOCTH
[IPABOBBIX HOPM H JIPYTHUX COI[HAIBHBIX
peryisTopoB (00bIYaeB, MOpaH, pelu-
T'HO3HBIX HOPM H T.J.), KOTOpbIE pery-
JUPYIOT OTHOLICHUS COOCTBEHHOCTH,
TO €CTh 3aKPEIUIAIOT MPUHAJIEKHOCTD
MaTepHalbHBIX OJar OTACIbHBIM CyObh-
€KTaM, YCTaHAaBJIMBAIOT OCHOBAaHUS H
YCIIOBUSI BO3HMKHOBEHHSI M IIpeKpa-
LICHHUS [paBa COOCTBEHHOCTH y 3THUX
CyOBEKTOB, OINpPEACISIOT COACpIKAHHE
9TOTO TpaBa M YCJIOBHS €ro 3allUTHI.
IIpaBoM COOCTBEHHOCTH B CYyOBEKTHB-
HOM CMBICIIE SIBJISIETCS «IIPABO JIUIA HA
Bellb (MMYIIECTBO), KOTOPOE OHO OCYy-
LIECTBIIAET B COOTBETCTBUHU C 3aKOHOM
10 CBOCH BOJE, HE3aBUCHMO OT BOJIU
npyrux nui» (4. 1 ct. 316 I'paxknan-
CKOTO KoJeKca YKpauHbl). DTO CyOb-
€KTHBHOE IPABO JIUIA, KaK MMOIYEPKH-
BaeT nanbpmie B.B. Jlyus, cymectByet
B KOHKDETHBIX  IPABOOTHOLICHHIX
cobcrBenHocTH [5, c. 78]. Tlpu srom
aBTOP OTMEYAET, YTO IPaBO COOCTBEH-
HOCTH — HanboJiee eMKoe 10 ConepKa-
HUIO M3 BCEX CYOBCKTHBHBIX HMYIIC-
cTBeHHBIX NpaB. COOCTBEHHHK I10 CBO-
€My YCMOTPEHUIO BIIAJICET, MOIb3yeTCs
U pacnopspKaeTcs PHHAJUICKAIIUM
eMy HMMYLIECTBOM, OH MOXET COBEp-
math B OTHOUIGHMH CBOEro HMMYyIIe-
cTBa JIO0BIC JEHCTBHS, MCIOIb30BATH
€ro JUIsl OCYIIECTBICHUS TNPEANPHHH-
MaTelIbCKON WIIM MHON IeATEeIbHOCTH,
HE 3alpelieHHol 3akoHOM (CT.cT. 317,
319, 320 I'K VYkpaussi) [5, c. 78].

Kak crmemyer w#W3 M3I0KEHHOTO,
MpaBO COOCTBEHHOCTH B CHIIy CBOEH
crienuGUKA  OMOCpenyeT IPaBOBBIC
CBA3M [IBYX IOpPS/KOB, B YAaCTHOCTH B
IpeJesax OJHOT0 — 3TO IPAaBOBAs CBS3b
C COOTBETCTBYIOUIMM HMYIIECTBOM, a
B IpejesiaXx APYroro — rnpaBOBbIE CBs-
3 C HEOIpPEIEJICHHBIM KpPyroM JIMIL,
Ha KOTOPBIX BO3JIAraroOTCsi OO0SM3aHHO-
CTH MAaCCUBHOTO XapakTepa. [IpaBoBbie
CBSI3H IIEPBOTO MOPSAKA IPEICTABISIOT
c000if 0COOCHHOCTH OCYIIECTBICHUS
IpaBa COOCTBEHHOCTH Ha UMYIIIECTBO, B
TO¥ WJIM MHOM CTENCHH OXBAaThIBACMbBIX

COOTBETCTBYIOIIMMU  IIPaBOMOYUAIMU,
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KOTOPBIMHM ~ TPAJULUOHHO  SBJISIOTCS
MpaBO BIJIAJICHUS, MOJIb30BAHUS M pac-
MOPSDKEHUsT UMYLIECTBOM. MIMeHHO B
CHJIy HEOPAMHAPHOCTH TaKUX IPaBO-
BBIX CBsI3€# 0COOCHHOCTBIO CyOhEKTHUB-
HOTO IpaBa COOCTBEHHOCTH Ha UMYIIE-
CTBO I10 CPABHEHHUIO C 0053aTEIbCTBEH-
HBIM IIpaBOM TpeOOBaHHsS SIBIISICTCS
TO, YTO JINIO, OyAydH COOCTBEHHUKOM
HMYIIECTBA, CaMOCTOATEIbHO HMEET
BO3MOXXHOCTB COBEpIIATh T€ WIJIH UHBIC
JIEHCTBUS B OTHOIIEHHUH CBOEr0 HUMY-
LIECTBA C yYETOM OOLIMX OrPAaHUYCHUI,
MPEeyCMOTPEHHBIX B HOPMax IpakaaH-
CKOro mpasa. Bo3MOXHOCTh coBeplIe-
HUS TMOMOOHBIX JEHCTBUH COOCTBEH-
HUKaMH HMYIIECTBA M IOCIYXKHIIA
OCHOBAaHMEM /ISl BBIJICJICHHUS OTENb-
HBIX IPAaBOMOYHIl, KOTOpPBIC OXBAThI-
BAIOTCSl COAEP)KaHHEM CyOBEKTHBHOTO
npaBa cOOCTBEHHOCTH, a UMEHHO: BJa-
JIEeHHE, T0JIb30BAHUE U PACIOPSIKEHUE
nMymiectBoM. Kak ormeuana mo stomy
nosony S1.M. llleBueHko, npaBoOMoOUHs,
COCTaBIIAIOIME COJACP)KAHUE IIpaBa
COOCTBEHHOCTH, 3TO — BJIa/ICHUE, TT0JIb-
30BaHUE U pacrnopsokeHue. Takke OHH
ONpE/ACIICHBI U B YKPAUHCKOM I'PaXKAaH-
ckoMm 3akonomarenbctBe (ct. 317 TK
VYkpaunsl). ConepxaHue KaxAOro U3
MIPaBOMOYMH CBA3aHO HETOCPEICTBEH-
HO ¢ 00BEKTOM TpaBa COOCTBEHHOCTH,
MIpUHAIeKa el OIpe/IeIEeHHOMY
CcyOBeKTY, 1 IMEHHO 0COOEHHOCTH ITO-
ro cyObeKTa BIHSIOT Ha XapakTep Kax-
JIOTO U3 IIPAaBOMOYMH U Ha XapakTep Ux
cBsA3M ¢ 00bekToM. [ToaTomy cymHoCTh
mpaBa COOCTBEHHOCTH, KaK OTMEYaeT
aBTOp, CBS3aHA C DKOHOMUYECKOW Ka-
TEropueil NPHUCBOEHUS, HAXOAMUT CBOE
BBID@KCHHE B OINpPEICICHUH BO3MOXK-
HOCTEH Ka)KI0ro U3 CyObEKTOB B CBOEM
MOBEJICHUU pEaln30BaTh 3TH IPaBO-
MOYHs. XOTs 3aKOH OTMEYaET, 4TO BCE
CyOBEKTHI TpaBa COOCTBEHHOCTH paB-
HbI niepen 3akoHoM (ct. 318 I'K Vkpau-
HbI), TIPUHAJICHKHOCTh MaTepHaIbHbBIX
OJiar omnpeJielIeHHbIM CyObeKTaM He sIB-
ssiercs uaeHTuyHow [10, c. 217.

B o6miem, roBopst 0 TpHuaje InpaBo-
MOYMH, KOTOpBIE OXBaThIBAIOTCA CO-
JIep>KaHueM CyObEeKTHBHOIO MpaBa co0-
CTBEHHOCTH Ha HUMYIIECTBO, CIIEIyeT
3aMETUTh, YTO ATO JICHCTBHS, KOTOpPBIC
B 3aBHCHUMOCTH OT crmocoda WX ocy-
LIECTBJICHUSI B OTHOILICHHH UMYIIECTBA,
MOJTy9aloT CBOIO OIEHKY Kak BIaje-
HUE, I[IO0JIb30BaHWE W PACHOPSDKCHHE
uM. B To ke BpeMms, Ha COBpPEMEHHOM

JTane B HAay4yHO-IIPABOBOU JIUTEpaType
oOparmiaercs ocoboe BHUMaHHE Ha TO,
YTO COJep)KaHUEe CYObEKTHBHOIO MpaBa
COOCTBEHHOCTH HA MMYIIECTBO YXKe HE
MOJYKET HCUEPIBIBATHCS TOJIBKO YIIOMSI-
HYTBIMH PaHEe MPABOMOYUSIMH — TAKOE
[IPaBO MO CBOEMY COJCPIKAHUIO SIBISICT-
cs1 Oonee MMPOKUM, B YaCTHOCTH, €TO
CONep>)KaHHEM OXBaThIBACTCS M TaKas
MpaBOBasi KAaTEropHsi KaK YIpaBICHHE
MMYIIECTBOM. DTO Kak OBl BTOpUYHAS
MPaBOMOYHOCTH, KOTOpasi He HAXOJAUTCS
B OJIHOM PsIJIy C YK€ YIOMSHYTOU TpHa-
JIO¥ MPaBOMOYHIA, TO €CTh 3TO POU3BO-
JIHAsl TIPAaBOMOYHOCTh, OXBAThIBAIOIIAsI-
csl cofiepKaHheM CyObeKTUBHOTO IpaBa
cOoOCTBEHHOCTH Ha Bemls [1, ¢. 62].

Yrto KacaeTcsa MNpPaBOBBIX CBs3€H
MHOTO MOPSI/IKA, BHITCKAIOLUINX U3 OTHO-
IeHUH COOCTBEHHOCTH, TO B CHIIy HX
HCKIIOUNTEIBHOCTH UMH OMHUCHIBACTCS
BO3JIO)KEHHE O0OS3aHHOCTEH MaCCHB-
HOTO XapakTepa Ha HEOIpeeIeHHBIH
KpyT JIMI[, B CBSI3M C YeM IOCIEIHUX
CIeayeT TakKe IpHU3HaBaTh CyObeKTa-
MU TOJOOHBIX MpaBooTHOLIeHUH. He-
ONPENeIeHHOCTh, KaK HaM KaKeTcs,
9TO M €CTh Crnoco0 uAeHTU(DUKAINU
TaKUX JIUI[ 10 OTHOIICHHIO K YIMOJIHO-
MOYCHHOMY JIMIy KakK COOCTBEHHHKa
COOTBETCTBYIOIIETO uMmymecrsa. Ilo-
9TOMY MpPHU3HAHHUE JIHII, SBISFOIINXCS
HOCHUTEISIMH  OOSI3aHHOCTEil TaccuB-
HOTO XapaKTepa B KaueCTBE CyOBEKTOB
npaBa COOCTBEHHOCTH, KaK M BEIIHBIX
B 001IeM, HE TIPOTUBOPEUNUT HU COJEp-
JKaTeIbHOM Harpy3ke MOHITHS CyOb-
eKTa TpaXkJaHCKUX MPaBOOTHOIICHHI,
HU IOPUIUYECKON IPUPOJIe OTHOLICHHUH
COOCTBEHHOCTH.

Urak, Kak ciieyeT u3 U3J10KEeHHOTO,
a TaK)Xe NPaBOBBIX HOPM, KOTOpBIE pe-
TYJIUPYIOT OTHOLICHHSI COOCTBEHHOCTH
MOCTIEAHUMH, C OJHOM CTOPOHBI, MPea-
roJIaraeTcst IpaBoBas CBSI3b BJIAAENbIIA
MMYIIECTBA HEMOCPEACTBEHHO C CAMHUM
HMYIIECTBOM, a C JIPYTrodl CTOPOHBI —
MpaBOBas CBSI3b BJIAJICNIbIIa HMYIIECTBA
C HEONpEeIeJeHHbIM KPYroM JIHI], Ha
KOTOPBIX BO3JIAraloTCs OO0sI3aHHOCTH
maccuBHOTO xapaktepa. [IpaBoBbie CBsI-
34 BIIaJeiblla UMYIIECTBA C COOTBET-
CTBYIOIIUM UMYIIIECTBOM OIMOCPEAYIOT-
cs 4epe3 M3BECTHYIO TpHUaTy NIPAaBOMO-
YU, XOTS COJEPIKAHUE TAKUX IMPABO-
BBIX CBA3€H, O UeM YyKe€ TOBOPHUJIOCH,
MOXKET OINpPEAENATHCS U M0 APYyTromy, a
HMCHHO KaK COOCTBEHHHUYECKHUIl MHTE-
pec [8, c. 141], Bragenpaeckoe rocmo-
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CTBO HaJ Bellblo [6, c. 6], ynpaBieHue
[1, c. 62] u Tomy nmogoOHoe. B mocnen-
HEeM cilydae, CyObeKTaMM TaKHUX IPaBo-
BBIX CBSI3€H BBICTYNAIOT C OJHOH CTO-
POHBI, YITOJIHOMOYCHHBIE JIUIA, TO €CTh
nuia, o0nagare COOTBETCTBYOLIMM
MIPaBOM COOCTBEHHOCTH HAa UMYIIECTBO
KaK BEIIHBIM IPAaBOM CyOBEKTHBHOTO
Xapakrepa, a ¢ Ipyroil — Bce ocTajb-
HBIE JIUIA, Ha KOTOPBIE BO3JIAraloTCs
00513aHHOCTH ITaCCHBHOTO XapakTepa.
B mnocnennem ciydae, 3TO Heompe-
JICJICHHOE KOJIMYECTBO JIMII, B CBS3HU C
YeM, TaKue OTHOIICHHUS Ha3bIBAIOT €lle
a0COJIIOTHBIMH.

Tem He MeHee, OTBET Ha BOIPOC 110
MOBOJly TOTO, OINOCPEAYeTCs TaKHUMH
MPABOOTHOIIEHUSIMH YJacTHE TPETHUX
JUIl B Ka4eCTBE CaMOCTOSTEIBHBIX
CyOBEKTOB Tpa)XXTAaHCKHX IPABOOTHO-
MIEeHNH, JAI0T MPABOBHIE CBSI3U, O KOTO-
PBIX TOBOPUTCSI B IIpe/ieIax OTHOICHHIT
COOCTBEHHOCTH CO BCEMH APYTHMH JIH-
LlaMH, a TaK)Ke, UCXO/Asl U3 MOHUMAaHUS
TPEThUX JIMIL KaK CyOBEKTOB IpakJaH-
CKOTO TPABOOTHOLICHHs, HEOOX0aH-
MO CjelaTh BBIBOJ, YTO OCOOEHHOCTH
paccMarpuBaeMoOro  BHAA  IIPABOOT-
HOIIEHUH, KOTOPBIMH  BBIpa)KaeTcs
NpaBO COOCTBEHHOCTH HAa HUMYINECTBO
B KaueCTBE OJHOTO M3 BUJOB BEIIHBIX
MpaB, y49acTHe TPETHHX JIUI] KaK CaMo-
CTOSITEJIBHBIX CyOBEKTOB I'Pa’KJAHCKHUX
MPAaBOOTHOIIECHUH, NCKITFOYALT.

B ropuaunueckoit nuteparype o0bId-
HO JIMII, HA KOTOPBIX, B aHATU3UPYEMbIX
HaMU IPaBOOTHOILEHUSX, BO3JIAraloTCs
00513aHHOCTH TACCHBHOI'O XapakTepa,
Ha3bIBAIOT «TPETHHUMH» WIH «JIPYIH-
Mu snuamuy. OJHAKO, YYUTBIBAs, YTO
Takue JUIa BBICTYNAIOT CyObEKTaMH
BEIIHBIX MPABOOTHOIIEHHWH BOOOIIE,
KaK 3TO MO3BOJSET crenuduka Takux
MIPABOOTHOIICHNH, U SIBIISTIOTCS UACHTH-
(unupoBaHHBEIMHU, 00JAHAIOT CyOBEK-
THUBHBIMHM OOSI3aHHOCTSIMH ITaCCHBHOTO
Xapakrepa, M03TOMY MX Iiejecoodpas-
Hee HMMEHOBaThb HE IPOCTO JPYIMMH
JUIAMH, & BCEMM JPYTHMH JIMLAMIY,
YTO 110 CBOEH CoJiepKaTeIbHOW Harpy3-
K€ JMaMeTpPajbHO MPOTHBOIOJIOXKHO
110 OTHOLICHHIO K YIOJHOMOYEHHBIM
JUIaM Kak CyObeKTaM BEIIHBIX IPaBo-
OTHOILIEHUN M OyIeT COIIacOBBIBATHCSA
¢ a0CONIOTHBIM XapaKTepoM JaHHBIX
NIPaBOOTHOLICHUH.

CrenaHHbIe BBIBOABI KacaloTCs M
MPAaBOOTHOIIEHNH, KOTOPBIMH OXBAaThI-
BaeTcsl MpaBo 00IIei coOCTBEHHOCTH,
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B YaCTHOCTH, KaK IPEAyCMOTPEHO Y. |
ctT. 355 T'K VYkpaunsl, umy1iecTBo, Ha-
xozdiieecss B COOCTBEHHOCTH JIByX WIIH
Oonee nuly (COBIAACIbBIICB), IPUHAIC-
JKUT UM TI0 TpaBy 001eil coOCTBEHHO-
ctu (obmee umymniecTro) (4. 2 ct. 355
I'K Ykpawunsr).

Takum ob6pa3om, cyOBeKTamMu OT-
HOIIEHUII COOCTBEHHOCTH, KaK W Be-
IIECTBEHHBIX BOOOINE, €CTh YIOJHO-
MOYCHHBIE JINIIAa U BCE OCTaJIbHBIE, HA
KOTOPBIX BO3JIOXKEHBI ITaCCHBHbIE 00s-
3aHHOCTH. YTO Kacaercs IOCIEIHUX,
TO TaKUMHU CyObEKTaMH MOTYT CTaTh
KaXABIH M3 YYaCTHHUKOB I'pa’kKJaHCKUX
OTHOLICHUH, O KOTOPBIX TOBOPUTCS B CT.
2 I'K VYkpauHsl, 1151 4€TO HACTYTUICHUS
OTIENbHBIX IOPUAMYECKUX (AKTOB HE
HYXHO (06e3yCIIOBHO, KpOME TeX, KOTO-
PBIMH  OTIpEENSIeTCS BO3HUKHOBEHHE
CaMHX IIpaB), a B JAaHHOM cllyJae IpaBa
cobctBeHHocTH. Kak ormerwmn B cBoe
Bpemsa H.JI. JlroBepHya, JMIO MOXET
U HE 3HATh, YTO BBICTYNAeT CyObEKTOM
TEX WJIN UHBIX TPaXKJAHCKUX IPABOOT-
HOILEHHUI, OJTHAKO 3TO HUKOMM oOOpa-
30M HE BIUSET HA BOBMOXXHOCTb TaKOTO
JIMIA BBICTYNATh CYyOBEKTOM JIAHHBIX
npaBooTHomeHu [2, c. 24]. D10 03-
HayaeT, 4To (U3MYECKUMH JHUIAMH B
KauyecTBe TACCHUBHBIX CYyOBEKTOB BeIl-
HBIX MIPABOOTHOIICHHH OHU CTAHOBATCS
HETIOCPEJCTBEHHO C MOMEHTa pOXK7e-
HUs;, KaK U IOPUAHYCCKUMH JINLIAMHU C
MOMEHTa WX CO3JaHUs, €CIIA pedb HJIET
0 BEIIHBIX NPABOOTHOLICHUSAX, CyIIe-
CTBOBABILMX Ha MOMEHT POXJIEHUS WIIN
co3/1aHus PU3NYECKUX U IOPUIANYECKUX
JIUL] COOTBETCTBEHHO. B mpoTuBHOM
cily4ae JUIsl TIOJIY4YCHHs YIOMSHYTBIMU
JIMIAMH CTaTyca BCeX APYTrHX HeoOxo-
JUMO ISl BOSHUKHOBEHUS CAMUX BELI-
HBIX NPABOOTHOUIEHUH, MPENKIE BCETO,
HaJlM4ue OTHOMICHHIHI COOCTBEHHOCTH.
B aTom cirydae He creyer myTaTh BCeX
JOPYTHX JIHIl KaK CyOBCKTOB BCILIHBIX
MPaBOOTHOMICHUH C JPYTMMHU JHIIAMH
KaK y4aCTHHKaMH I'DaXkJlaHCKUX OTHO-
menui (ct. 2 'K Vkpaunsr). Kak or-
MEYEHO B IOPHJIWYECKOW JHUTEepaType,
K BO3HMKHOBEHHIO COOTBETCTBYIOIIUX
MIPaBOBBIX CBA3CH € TIpaJTaHCKUM
MIPaBOOTHOLICHHEM, KOTOPOE B3STO 3a
OCHOBY, TOT WJIM MHO# YYaCTHHK I'pax-
nanckux otHomeHu# (cT. 2 I'K VYipa-
nuHBI) OyaeT apyrum jumnoM. OgHOBpe-
MEHHO IIOCJIE BO3HMKHOBEHHSI I10/100-
HBIX [IPABOBBIX CBSA3CH TaKO# y4aCTHUK
rpakJIaHCKUX OTHONIEHWU MpHoOpeTa-

eT IpHU3HaKU CcyObeKTa KOHKPETHOTrO
IPaXAAHCKOTO  NPaBOOTHOLICHHS, B
YaCTHOCTH, PEYEBOTO WM 00s3aTelb-
CTBEHHOIO, B NOCJICIHEM Ciyd4ae, WIH
B KauecTBE CTOPOHBI, MJIU TPETHErO
nuna, 41o OyneT 3aBUCETh OT Chel-
npukn camoro mpaBootHoureHus. Kpo-
M€ TOTO, APYroe JHWI0, KaK YJaCTHUK
rpakaanckux ortHomeHui (ct. 2 'K
VYKpauHbl), HE MOKET HaXOAUTHCS B Ta-
KHUX TPABOBBIX CBS3SX C TPAXKITAHCKHM
IIPaBOOTHOIIEHHUEM, TAaK KaK MpaBOBas
KaTeropus HaxoJIUTCS 3a ero Ipejeia-
MU; TIO3TOMY O JIPYT'HX JIMLAX CIeIyeT
TrOBOPUTh MMEHHO KaK 00 ydyacCTHHKaXx
rpaknanckux otHomenuit (ct. 2 TK
VYkpauHsl), a He 0 cyObeKTaxX rpakaaH-
CKHUX IIPaBOOTHOLICHUN. B 3TOM Cciiyuae
Takoe€ BO3MOXHO HCKIIOUUTEIBHO B
paMKax BEI[HBIX IPABOOTHOIICHUH P
HaJIMYUU YCJIOBHH, O KOTOPBIX YIIO-
MHHAJIOCh. JUIsi MpU3HAHUS TOTO WK
WHOTO yYacTHHKA T'PakJTaHCKHX OTHO-
menuii (cT. 2 'K Ykpannsl) B kauecTBe
JIPYroro JiMia JOCTaTO4YHO HAJIUYUA y
HEro rpaKIaHCKOH IpaBOCYOBEKTHO-
cru [3, c. 132-134].

B To e Bpems, 4TO Kacaercs OT-
HOILIGHUII COOCTBEHHOCTH KakK M BeLl-
HBIX B IIEJIOM, TO B JJaHHOM cCly4ae,
pedb AT O MPABOOTHONICHUAX, KOTO-
pble yKe BO3HHUKIIH, a, CI€A0BATEIbHO,
TOT WJIM WHOW YYaCTHUK T'PakIaHCKUX
OTHOWIEHWH, O KOTOPBIX TOBOPUTCS
B nonoxeHusx cr. 2 'K VYkpaunsl, c
MOMEHTA HACTYIUJICHHUS FOPUINYECKUX
(aKkTOB, KOTOPBIMU PEryJIHPYETCs BO3-
HUKHOBEHHE aHAJOTMYHBIX IPaBOOT-
HOILEHUI, CTAHOBUTCS MX CYOBEKTOM,
TO €CTh IlepecTaeT ObITh TOJIBKO yU4acT-
HUKOM  TPaXJaHCKMX  OTHOIICHHII.
B nmamHOM cmydae, 3TO yXe CyOBEKT
TPaKJIAHCKOTO  IPABOOTHOLICHUS, a
MMEHHO BEIEBOro, 00/1a1arIiero oos-
3aHHOCTBIO CyOBEKTHBHOTO XapakTepa,
KOTOPOMY COOTBETCTBYET CyOBEKTHB-
HOE IPaBO YIMOJHOMOYEHHOTO JHIA B
TaKUX IPaBOOTHOLICHUAX. I[loaTomy
B OTHOLICHHSX COOCTBEHHOCTH BCE
JIpyrue JHIa — 3TO JINLA, SBJISIONNe-
¢ cyObeKTaMHU T'PaXJIaHCKOTO IPaBo-
OTHOIICGHHUSI BEIIEBOIO Xapakrepa, TO
€CTh NPAaBOOTHOILIEHUS, KOTOPBIE YKe
BO3HUKIIU, B TO BPeMsI KaK JpPyroe JUI0
B Ka4eCTBC YYaCTHHMKA TI'PaKIaHCKUX
otHomennit (cT. 2 'K Ykpausnsl), 310
N0, KOTOPOE€ HE HAaXOIUTCS B OJI-
HOH IIPaBOBOW CBSI3M C TPaXKITAHCKHM
MpaBoOOTHOIIEeHNEM B niesoMm. CrenoBa-

TEJIbHO, TOBOPsI 00 OTHOIIGHHUSX COO-
CTBEHHOCTH, B YaCTHOCTH, YYHUTHIBas
uX aOCOJNIOTHBIM XapakTep, MOHATHE
JIpyroe JIMLO, KaK YYaCTHHUK TpakJaH-
ckux otHomeHuit (ct. 2 I'K Ykpaunsr),
MMeeT TOJIbKO HAyYHBIH XapakTep, Tak
KaK B CUJIy CBO€H CMBICIIOBON HATPY3KHU
9TO MOHSATHE HAXOIHUTCS 3a MpeaeIaMu
TPakTaHCKOTO IIPAaBOOTHOMICHUS KakK
MPaBOBOI KaTeropuu, M MO3TOMY HMe-
IOIel HEIOCPECTBEHHOE OTHOIICHHE
K TPaXJaHCKHUM IPaBOOTHOIICHUSAM
OTHOCHUTEJIBHOTO XapakTepa.

B 1O ke Bpems, 4TO NPUBIEKAET K
cebe BHMMaHHUE, MEXAY JIMLAMH, Ha
KOTOpPbIE  BO3JIOKEHBI ~ 00SI3aHHOCTH
MTACCUBHOTO XapaKTepa B OTHOLICHHIX
COOCTBEHHOCTH, ¥ JAPYTUMH JIHIIAMH
KaK yYaCTHHKAMH TPaXTAaHCKHX OT-
Homenuii (ct. 2 'K Ykpannst), MOxHO
YBHIETh HEMajo OONIUX YepT, B 4acT-
HOCTH, U B IEPBOM U BO BTOPOM ClIyda-
X HUKAaKUX OTPAHUYCHWH B TUIaHE WX
MIPaBOCYOBEKTHOCTH HET.

Kpome »storo, B 3THX ciy4asx
npuobpereHue craryca WIH ApYyro-
ro JIMIA KaK y4aCTHUKA TPaKIaHCKUX
otHomeHui (ct. 2 'K Ykpaunsl), nin
BCEX JIPYTHX JIHIl KaK CyObEeKTOB Belll-
HBIX TPAaBOOTHOIIEHHWH, B YACTHOCTH
OTHOWIEHNH COOCTBEHHOCTH, SIBISIETCS
TaKOBBIM, UTO HE 3aBHCHUT OT BOJH Ca-
MHX YYaCTHHKOB T'PakKJTaHCKHUX OTHO-
[ICHUH, MTOCKOJIIBKY B Ka)KIOM U3 ITHUX
cllydaeB INPUOOPETEHHS] COOTBETCTBY-
IOLIUX CTAaTyCOB OINPEAEISAeTCs IOpH-
JIMYECKUMHU  (aKTaMH, HaCTYIJICHHE
KOTOPBIX HE 3aBHUCHUT OT BOJIM CaMHUX
YYaCTHUKOB I'PAYKAAHCKUX OTHOLICHUIA.

Ecnu B 00513aTeIbCTBEHHBIX MTPaBO-
OTHOIICHUSX MO COOOPaKEHUAM 3alllH-
THl UHTEPECOB TPETHUX JIUI] 3aKOHOA-
tenb B cT. 511 'K Ykpaunsr orpannuann
BO3MOXXHOCTH BO3JIOKEHHSI 00s3aHHO-
cTel Ha TaKue JINIA P OTCYTCTBHH UX
corjiacusi, TO B CiIy4ae ¢ OTHOIICHUSIMH
COOCTBEHHOCTH CHTyalusl HECKOJIBKO
MHasl, a UMEHHO, C UX BO3HUKHOBEHHEM
Ha HEONPECNICHHbIH KPYr JIMIl BO3Ja-
raroTcsi 00S3aHHOCTH IAaCCHBHOTO Xa-
pakrepa. B cBs3u ¢ uem, B OTHOLICHUH
O0JOOHBIX MPaBOOTHOLICHUH CKJIaJlbl-
BaeTCs CHUTyalHs, Korna (Gpuandeckoe
JINIIO C MOMEHTA €r0 POXKJICHHUSI, a IOpHU-
JIAYECKOE — CO3/IaHUS, CTAHOBSITCS YXKe
JUIaMH, Ha KOTOPBIX BO3JIOKEHBI Hac-
CHBHBIE 0053aHHOCTH, ITOATOMY HE MO-
JKET HE BOSHUKHYTB BOIIPOC: HACKOIBKO
TakWe TEOPETHYECKH W 3aKOHOMATEeIb-



HO OonIpeAcICHHbIC
KOHCTPYKIIMU YUYHUTBIBAIOT HHTEPECHI

JIOKTPHUHAJIbHBIC
HEeMpsSMHUX COOCTBEHHHKOB
cTByomero umymecrsa. OjHaKo, Kak
HaM NpPEJCTaBISICTCS, TOKTPUHAIBHO
1 3aKOHOJATENIbHO OMpe/eIeHHbIe KOH-
LENINH, 3aJI0)KCHHBIE B OCHOBY OTHO-
IIeHUH COOCTBEHHOCTH, KaK M BEIIHBIX
B IIEJIOM, C TOYKH 3PECHUS BO3IIOKEHUS
MMaCCUBHBIX OOS3aHHOCTEH Ha Heompe-
NeJeHHBIM Kpyr smi 0e3 coritacus
MOCJICTHUX, HE SBISAIOTCA TAaKOBBIMH,
YTO HEKOTOPHIM 00pa30M B HETaTUBHOM
KOHTEKCTE MOT'YT TOBIHUATH Ha HWHTE-
pechl TaKuX JIMI, a Kak pa3 Hao0opoT
ecTh CHoCOOOM, B KOTOPOM HHTEPECHI
BJIQ/ICTIbIIEB U HE BJIAJICJIBLICB MMYIIC-
CTBa SIBISIIOTCS cOAaHCHPOBAHHBIMH.
Kpome Toro, B oTiu4ue ot 00s3aTenb-
CTBEHHBIX MPaBOOTHOMICHUH, MO KOTO-
PBIM MHTEPECHl YIIOJTHOMOYEHHBIX JIHI]
peanu3yloTcsi HE TOJIBKO dYepe3 ocCy-

COOTBET-

[IECTBIEHNE WMH TaKUX IpaB, HO TaK-
K€ U3-3a COBEPIIECHHS COOTBETCTBYIO-
IUX JEHCTBUM WU BO3/EpKAHUS OT UX
COBEpILICHHUs] CO CTOPOHBI O0s3aHHBIX
JUI, B pPaMKaX OTHOLICHHH COOCTBEH-
HOCTH KaK M BELIEBBIX B 00ILEM, HAO-
OOpOT, HHTEpPEeCH YIMOJIHOMOUYEHHBIX
JIUI[ PEeaJn3yIOTCsl IIyTEM COBEPIICHUS
YK€ UMEHHO MU JICHCTBUI B OTHOLIE-
HAW TAaKOTO MMYIIECTBA, B Pe3yibTare
Yero Ha BCE APYTHE JIMIa BO3JIAraloTcst
00s13aHHOCTH ITACCHBHOTO XapaKTepa.

BreiBoabl. MTak, xak cienyer u3
W3JI0KEHHOTO, OTHOIIEHHUS, OXBaThI-
BalOLIUECs IPaBOM COOCTBEHHOCTH B
CUIIy cBOEH crieluUKH, He IpeaycMa-
TPUBAIOT IPABOBBIX CBs3€H ¢ ydacTu-
€M TPEeThUX JIUI[ KaK CaMOCTOSATEJNb-
HBIX CyOBEKTOB I'pPaKIAaHCKUX IPaBO-
OTHOLICHUKW. AHAJIOTUYHBEIA BEIBOJ
KacaeTcsi ¥ OTHOIICHHI, 00pa30BHIBa-
IOLIUXCS B CBA3U C 00mei coOcTBeH-
HOoCcThIO. UTO KacaeTcs Apyroro Jnmna,
KaK yJ4acTHHKA I'PaKJaHCKUX OTHOIIIE-
Huit (ct. 2 TK Ykpaunsr), To nocuea-
Hee 10 OTHOIICHUAM COOCTBEHHOCTH K
BEILHBIM NIPABOOTHOIIEHUSIM B I[EJIOM,
SIBASIETCSI  MCKIIIOUYUTEIBHO Hay4dHOI
Kareropueil 1 00yCJIOBIEHO abCONIOT-
HBIM XapaKTePOM YTMOMSHYTBIX MPaBO-
OTHOILIEHUH; B CBSI3U C YeM TaKMX JIUI]
HE0O0X0IMMO OTIEINSTh OT BCEX IPYrUX
JINI, Ha KOTOPBIX B Mpeaenax paccMma-
TPUBAEMBbIX MPAaBOOTHOLICHUN BO3Ja-
TafoTCsl 005I3aHHOCTH ITacCHUBHOTO Xa-
pakTepa Kak CyObEKTOB TaKUX MpaBoO-
OTHOLIEHMII.
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PE®OPMHUPOBAHUE CUCTEMBI OTUETHOCTH
MO TPAHC®EPTHOMY IIEHOOBPA3OBAHUIO B YKPAUHE
B KOHTEKCTE UCHIOJTHEHU S YKPAUHOM
OBSIBATEJIBCTB IO IVIAHY JEMCTBUM BEPS

Huxknra JAPUOHOB,
actipaHT kadenapsl GUHAHCOBOTO MpaBa U PUCKATHLHOTO aIMUHUCTPUPOBAHHUS
HanmonanbHoi akagemMuy BHyTPEHHHX /1€

AHHOTALUSA

B crarbe npoBoautcst ananu3 mara 13 [lnana neiicruit BEPS (Base Erosion and Profit Shifting) B konTekcTe pedopmupoBaHus
CHCTEMBI OTYETHOCTH IO TpaHC(EepTHOMY LIEHOOOPa30BaHUIO B YKpauHe. AHAIM3UPYyeTcs TEKylllee COCTOSHHE, a MIMEHHO BbIBEZIe-
HUE MYIETHHAIMOHAIEHBIMH KOPIIOPAIMSAMH HAIOT000IaraeMoi mprObLTH 3a mpeaensl YkpanHsl. O00CHOBBIBAaeTCS HEOOXOIUMOCTD
HUMIUIEMEHTAIMN B 3aKOHOAATEIBCTBO YKPAHHBI PABHII O TPEXYPOBHEBOI CHCTEME OTYETHOCTH 10 TpaHC(EepTHOMY 1IeHOOOpa3oBa-
HHIO C IEJbI0 NPUCOCANHEHHs YKpauHbI K INI00AIBbHON cucreMe 0OMEHa OTYeTaMHM IO TpaHC(HEPTHOMY LIEHOOOPa30BaHMUIO C LIEIIbIO
3¢ PeKTUBHOTO BBINOIHECHHS HAJIOTOBBIMH OpraHaMH (UCKaIbHONH (YHKUIMH. AHAIU3HPYETCS OIBIT HHOCTPAHHBIX TOCYAAPCTB I10
HMILIeMeHTanuu TpeboBanuii mara 13 [lnana neiicreuit BEPS.

KiroueBbie ciaoBa: TpancdepTHOE IieHOOOpa3oBanue, [Tnan neiicteuit BEPS, mar 13, ODCP, oryeTHOCTS 11O TpaHC()EpPTHOMY
1IEHO0OPA30BAHUIO, CTPAHOBOH OTUET

IMPROVEMENT OF TRANSFER PRICING REPORTING SYSTEM IN UKRAINE FOR THE PURPOSES
OF FULFILLMENT BY UKRAINE OF OBLIGATIONS UNDER BEPS ACTION PLAN

Nykyta LARIONOY,
PhD student of Department of Financial Law and Fiscal administration
of National Academy of Internal Affairs

SUMMARY

The article analyzes the Action 13 of the BEPS (Base Erosion and Profit Shifting) Action Plan for the purposes of reforming the
transfer pricing reporting system in Ukraine. The article analyzes the current state, namely, the deduction by multinational corporations
of taxable profits outside Ukraine. The article contains substantiation of necessity of rules on the three-tier transfer pricing reporting
system implementation with the aim of Ukraine joining the global system for the exchange of transfer pricing reports with the
purpose of effective performance by the tax authorities of the fiscal function. The experience of foreign countries on implementing the
requirements of Action 13 of the BEPS Action Plan is analyzed.

Key words: transfer pricing, BEPS Action plan, OECD, Action 13, transfer pricing reporting, Country-by-Country reporting.

REZUMAT

Articolul analizeaza etapa 13 din Planul de actiune BEPS in contextul reformdrii sistemului de raportare a preturilor de transfer din
Ucraina. Se analizeaza starea actuald, si anume deducerea de cétre societatile multinationale a profiturilor impozabile in afara Ucrainei.
Necesitatea punerii in aplicare a legislatiei Ucrainei dreptul sistemului pe trei niveluri de rapoarte de stabilire a preturilor de transfer in
vederea aderarii Ucrainei la sistemul de raportare la nivel mondial de schimb privind preturile de transfer in scopul punerii in aplicare
efectivd a autoritatilor fiscale functiei fiscale. Se analizeaza experienta statelor straine privind implementarea cerintelor din Etapa 13
a Planului de actiune BEPS.

Cuvinte cheie: preturi de transfer, Planul de actiune BEPS, Etapa 13, OCDE, raportarea preturilor de transfer, raportul de tara.

IlocranoBka mnpodiaembl. CornacHO
oruery Kondepenunmu OOH mo Toprosie
u pazsutuio, 80% 00bEMOB MHPOBOH TOp-
TOBJIM TIPUXOAUTCS HA LETIOYKH CO3IaHUS
N0OABIIEHHOM CTOMMOCTH, KOTOpbIC KOH-
TPOJUPYIOT HECKOJIBKO JECSTKOB TPaHCHA-
uuoHabHBIX Koprnopauuit [1]. CoBepruas
orieparuy, CyObeKThl TaKHX KOPIIOPALH,
KaK TPaBUIIO, PYKOBOJCTBYIOTCS HE YCIIO-
BUSIMH, CJIOKMBILIMMHUCS HA MUPOBOM PbIH-
K€, B YaCTHOCTH YPOBHEM LICH, & OOIINMH

MHTEpEeCcaMH TPYIIIbI, HAIPaBICHHbIMU Ha
TOJTy4eHHe MaKCUMalIbHOH mpuobiin. He B
TIOCJIE/IHIOIO OYepe/ib 3a CUET YMCHBIICHUS
HaJIOTOBOM HAarpys3kH. YBEIWUYEHHE KOJIH-
4YeCTBa «BHYTPUTPYIIIOBBIX)» TpPaH3aKIMil
HETIOCPEJICTBEHHO BIMSET M HAa KOIMYe-
CTBO MH(OpPMALIUH, KOTOPYIO HEOOXOIAUMO
MIPOAHAIN3UPOBATh HAJIIOTOBBIM OpraHam
Vkpaunnel. B To ke Bpems, CyIecTByo-
mas B YKpauHe CHUCTeMa OTYETHOCTH I10
TpaHcdepTHOMY LEHOOOPa30BAHUIO HE I10-

3BOJISICT HAJIOTOBBIM OpraHaM 3(h(eKTHBHO
BBITIOJTHATE CBOIO (PUCKAJIBHYIO (DYHKIIHIO,
3aKJIFOYAIOIIYIOCS BO B3UMAHUHU HAJIOTOB.
AKTYaJIbHOCTb TeMbI HCCJIEI0OBAHUS.
01.01.2017 rona YkpanHa nprucoeArHUIACh
k [Iporpamme pacIIMpeHHOro COTpyIHHYE-
crBa B pamkax OpraHu3aiy SKOHOMHYE-
ckoro corpyaanuectsa u pazsutis (OOCP)
U 00si3ay1ach MMIUIEMEHTHPOBATh MHHH-
MasbHble cTaHgaptsl [Imana BEPS (Base
Erosion and Profit Shifting), cperm xoTopbix
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miar 13 — noKymMeHTanust 1o TpancgepTHo-
My IIEHOOOPA30BaHHUIO U CTPAHOBOW OTHET,
noapasyMeBatolmii peopmupoBanue cy-
LIECTBYIOLICH B YKpaHHE CHCTEMbI OTYET-
HOCTH IO TpaHC(epTHOMY IIeHOOOpa3oBa-
uHmo. OnHako B YkpanHe MO COCTOSIHHIO
Ha ¢espaib 2018 roma He 3apeructTpupo-
BaHO 3aKOHOIPOEKTOB, TIPEIIOJIATAIONINX
NMIUIEMEHTAllMI0O B 3aKOHOAATEIIHCTBO
TpeboBanuii mara 13 Thiana BEPS, uro,
10 HAIIEMy MHEHHIO, SIBIIETCS] Cephe3HOM
HelopabOTKOM 3aKOHOIATeNsd, U B Cilydae
JTANbHENIIINX MPOMEUIEHUH MOXET MMETh
CYILIECTBEHHbBIE HETaTHBHBIC MOCIECICTBHS
JUISL JTOXOJTHOM YacTH TOCYAapCTBEHHOTO
OromKera.

CocrostHne  mcciaegoBanus. Bo-
[pocaM MPaBOTO PEryJIUPOBAHUS TPAHC-
(bepTHOTrO  TIEHOOOpA30BaHWS  YIEINSUTH
BHUMaHHE TaKWe OTEUCCTBEHHBIE U 3a-
pyOexusle yuensle, kak K.A. Hemecos,
M.O. Mymmmn, H.X. Baguna, P.B. J[xox,
A.B. T'ap6unckas-Pynenko, JI.B. ToBkyH,
I1.A.Cenesenp,M. Mapkxema, /1. neKaporris,
Jx. O360pH. OnHaKo IEpCHEKTHBBI U
MOCJIE/ICTBUSL MMIUIEMEHTALMY  YKpPauHON
npasui [Inana BEPS, a umenno mara 13,
[OKa HE HAlIM HAJUICHKAILEro aHaliu3a B
OTEYECTBEHHOI HayKe.

Henblo m 3agayeii CTATHLH SIBIISCT-
Csl TEOPETHYECKOE M IpaKTUYeckoe 000-
CHOBaHME HEOOXOIMMOCTH BHEJPEHHS B
3aKOHOAATENIHCTBO  YKPAWHBI  TIPELyCMO-
TpenHbIX mmarom 13 Tiana BEPS mnpasun
0 TPEXypOBHEBOH CHCTEME OTYETHOCTH TIO
TpaHchepTHOMY LIEHOOOPa30BaHUIO.

H3znoikeHne OCHOBHOIO MaTepuaJia.
TpancdeprHOe 1EHOOOpa3oBaHKE, TO €CTh
LIEHOOOpa30BaHWE B TaK HA3bIBAEMBIX
KOHTPOJIMPYEMBIX OIepalusix, B YKpauHe
JIOCTaTOYHO JKECTKO perynupyercs. Tak,
HaJIOTOILIATEIBIIUKY, COBEPIIAIONINE KOH-
TPOJMpPYEMBIC OMEPAlnH, OOS3aHBI EKe-
TOJTHO COCTABIIAITH M TTOIABATh B HAJIOTOBBIE
OpraHbl OTYETHI O KOHTPOJIMPYEMBIX OIle-
palysix, TOTOBUTH U TTOABATh 10 3aIpocy
HaJIOTOBBIX OPraHOB JOKYMEHTAIHIO IO
TpaHcepTHOMy IieHooOpasoBanuoo. Ha-
JIOTOBBIE OPraHbl, B CBOIO OYEPE/lb, YIOIHO-
MOYEHBI COBEpIIaTh MOHUTOPUHI COOTBET-
CTBHSL YCIIOBHII KOHTPOJHMPYEMBIX OIlepa-
LU TPUHIUITY «BBITSIHYTON PYKH», IPOBO-
JIMTH MIPOBEPKH IO BOIPOCaM COOTIONCHHUS
HAJIOTOILIATEIIbIMKAMH [IPHHIIMIIA «BBITSI-
HYTOIl pyKW», OIpaIINBaTh JOKHOCTHBIX
JWI] HAJIOTOIUIaTeNbInuKa, mpodee. Ho,
HECMOTPS. Ha 3TOT JOBOJBHO OOIIMPHBII
HWHCTPYMEHTApHUl JUIsl KOHTPOJIS 32 TpaHC-
(hepTHEIM TIEHOOOpa3oBaHWEM, NpodieMa

MAaHUITYJIMPOBAHUS LICHAMH B KOHTPOJIUPY-
€MBIX ONEepalMsIX U, KaK CIIEACTBHE, BHIBOJL
NPUOBUTH U3-TI0]T HAJIOTOOOIOKEHH S, OCTa-
eTCsl HACYIIHOW MHpOoOIeMONM BO MHOTHX
CTpaHax C BBICOKMM YPOBHEM HAaJOrOBOW
HArpy3K, K KOTOPBIM MOXXHO OTHECTH U
VYkpauny.

B 2013 roxy B pamkxax ODCP 611 paz-
pabotan Ilnan neiicreuit BEPS, npemnara-
IO 15 KOHKPETHBIX JeWCTBHH (II1aroB)
ISt GOpBOBI ¢ «BPETHBIMID HAJIOTOBBIMHU
NPAKTUKAMU TI0 HCKYyCCTBEHHOMY Iiepe-
HECEHMIO HajoroodyiaraeMoil npuobUM B
«HHM3KOHAJIOTOBBIEY FOPHCIMKIMKM 3a CYET
HCIIONIB30BaHUsT TIPOOEIIOB M/WITH HECOorIa-
COBAaHHOCTH B HAJIOTOBOM 3aKOHOJIATEIIb-
CTBE pasHbIX CTpaH. beccrnopHo, rocynap-
cTBa 00J1a/1al0T CYBEPEHUTETOM B Ipeieriax
CBOCH HAJIOTOBOH IOPUCIAMKIUM, TO €CTh
001agaloT MpaBoM CaMOCTOATENBHO (Hop-
MHpPOBAaTh CBOC BHYTPEHHEE HAJIOrOBOE
3aKOHOJIATEIILCTBO, HO B TO K€ BPEMsl, OpH-
CHTAIMSI 3aKOHOJATEIsl HCKITFOUMTENBHO Ha
BHYTPEHHIOIO HAJIOTOBYIO CHCTEMY W TIpH-
HATHE HOPMAaTHBHO-IIPABOBBIX aKTOB 0e3
COOTBETCTBYIOIETO aHaJIN3a IPUHIUIIOB
HAJIOrOOOJIOXKEHNUS B IPYTHX CTPAHAX YacTo
HPUBOJUT K TaK HA3bIBAGMOMY IBOIHOMY
«HEHAJIOTOOOIOKEHUIO» TPUOBLTH  OTIpe-
JICTICHHBIX ~ CyOBEKTOB  XO3SIHCTBOBAHMSI.
IIman BEPS sBnsiercst oTBETOM rocyaapcTs
«bonbII0M IBaIIATKI HA 3Ty aKTyaJbHYIO
npobemy. Cepre3HOe BHUMAHHE B IUIaHE
BEPS ynmeneno Bompocam (HHAHCOBO-
MPABOBOTO PEryJIUPOBaHHs TpaHC(HEPTHOTO
[IEHOOOPA30BaHMUsI B LIEJIOM, U OTYETHOCTH
1o TpaHC(EpPTHOMY LEHOOOPA30BAHUIO B
YaCTHOCTH.

Tak, HaymoroBble OpraHbl YKpauHbI, C
LEJIbI0 MOHUTOPHHIA PUCKOB TpaHchepT-
HOTO LIEHOOOpa30BaHMs, @ MMEHHO MaHHITy-
JIMPOBaHUS [ICHAMH B paMKaX KOHTPOJIHMPY-
€MBIX OIlepaluii, KpOME OT4eTa O KOHTPO-
JIMPYEMBIX OIEepaIysiX, UMEOT MOTHOMO-
Yusl 3alpalinBaTh y HAJIOTOILIATEIBIIHKOB
JIOTIOJTHUTEIIbHBIC JIOKYMEHTBI 110 TpaHC-
(hepTHOMY IIEHOOOpPA30BaHMIO C IIEIBIO
AHAJIM3a MHTEPECYIOIHX aCIIEKTOB KOHTPO-
JIMPYEMbIX OHEpalii U IOATBEPXKICHUS
COOTBETCTBHS MX YCJIOBUI TPUHIIUITY «BbI-
TAHYTOU pyKu». IMEHHO C 1eTbio yrporie-
HMS OTHX IIPOLIECCOB, KaK s (PUCKaIBHBIX
OpraHoB, TaK ¥ JUIsi HAJIOTOILIATEIIBIINKOB,
CTaH/IaPTH3ALMU CUCTEMbl OTYETHOCTH IO
TpaHc(epTHOMY — IICHOOOPA30BaHHIO  Ha
I00ATEHOM YPOBHE, & TaKKe 00CCIICUeHUS
HAJIOTOBBIM OpraHaM JI0cTyra K uH(opma-
MK O KOHTPOJIMPYEMBIX ONEPAIUSIX HAIO-
TOIUIATEIIBIINKOB B pa3pe3e pasHbIX FOpHC-
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JMKIHMA 1 ObLT paspaboran mar 13 [Tnana
BEPS. Ilpaktiueckoe BoIuiomeHue Ykpau-
Hoii mara 13 ITnana BEPS nongpasymesaer
KapJMHAJIbHOE PeOPMUPOBAHNE CHCTEMBI
HAaJIOTOBO OTYETHOCTH 110 TpaHC(HEPTHOMY
LIEHOOOPa30BaHUIO U TEPEXO] OT OTHOY-
POBHEBOM K TPEXypOBHEBOW CUCTEME TAKOU
oryeTHOCTH. Ha mepBoM ypOBHE CHCTEMBI
HAXOIMTCS TaK Ha3bIBAGMbIH MacTep-(aiin
(Master-file), BrirOUarommii ooIee Orm-
CaHMe JICATENIbHOCTH IPYIIbI KOMIIAHHH, a
TaKKe o0IIee OMMCAHNUE MOXOIOB TPYIIIbI
I10 IPUMEHEHHIO BOIIPOCOB TPAHC(EPTHOTO
neHooOpasoBaHus. B wactHocTH, Mactep-
¢aiin momken orpaxars: (i) opraHu3a-
LUOHHYIO CTPYKTypy rpymibi; (ii) oOriiee
orricanue OusHec-tporreccos; (iii) oOree
OIKCaHNE HEeMAaTepUaJIbHbIX AKTHBOB B pac-
MOPSDKEHUK TpyHIibL, (iv) OmMcaHue BHY-
TPUTPYIIOBBIX (DMHAHCOBBIX —OIEpaIHii;
(V) ¢uHanCcOBOE M HAIOrOBOE COCTOSIHHE
rpymsl [2, c. 4]. Ha Bropom ypoBHe cucte-
MbI HAXOIUTCSI JIOKAJIbHBIN OTYET O KOHTPO-
mupyembix omneparusix (local file), cocras-
JIAOLLMICS U ITOJAIOLIMICS NPEAIPUSITHEM-
YJIEHOM TPYIITBI B COOTBETCTBUU C HAIMO-
HaJIbHBIM 3aKOHOJIATENIbCTBOM TOCY/IapCTBa
perucTpaLuy U coepKalni HHpopMaImio
0 KOHTPOJIMPYEMBIX OTIePaLIHsiX, COBEPILICH-
HBIX KOHKPETHBIM IpeanpusatueM. Tperseil
COCTABJIAAIOLICH CHUCTEMBI SIBIIICTCSL OTYET
B pa3pe3e CTpaHbl WM CTPAHOBOI OTYET
(Country-by-Country reporting), comepxa-
LM COBOKYIHYHO HH(POpPMAIMIO O BCEX
HAJIOTOBBIX FOPHC/IMKIIMSX, B KOTOPBIX 3a-
PEruCTPUPOBAHBI YWICHBI TPYIIIIBI, NI00AIb-
HOM pacIIpe/ieNIeHUst JI0X0/I0B, YIIaYeHHBIX
HaJIorax, HeKOTOPbIX MOKa3aTelsIX BECHUS
SKOHOMMYECKOH JIEATENIbHOCTH  KOpIOpa-
LIMH, UCIONB3yeMbIX MaTepUaIbHbIX aKTH-
Bax M Ipouee.

Kpaeyronsusmv xamuem mara 13 ITna-
Ha BEPS sBisieTcss UMEHHO CTpaHOBOM OT-
geT. CTpaHOBOI OTYET 00S3aHBI MOaBATh
MYJIBTHHALIMOHAIIBHBIC TPYIIIbI KOMITAHHH,
rOJIOBasi  KOHCOJIMJIMPOBAHHAS ~ BBIPYYKa
KOTOPBIX COCTaBIsIeT He MeHee 750 MIH
€BpO (WJIM SKBUBAJICHTHAsI CyMMa B MECT-
HOHM BaJIlOTE) B IEPUOIE, NPEIIIECTBYIO-
meM ordeTHoMy. ConTacHO 001IeMy TIpaBHU-
Jy CTPaHOBOW OTYET FOTOBHUTCS U MOJIAETCS
TOJIOBHOI KOMITaHWEW TPYIIbI B CTpaHe ee
pErucTpaIyy ¢ MOCIeIYOIMM HPEIOCTaB-
JICHUEM JPYT'UM HALMOHAJBHBIM HAJIOro-
BBIM a/IMUHHCTPALIUSIM B PaMKax MEXaHH3-
MoB oOmeHa mH(popManmelt. Tak, B cOOT-
BETCTBUH €O cTarbsMu 4 u 6 KoHBeHImH
0 B3aMMHOI a]MHHHCTPATHBHOMN MOMOIIN
110 HaJIoroBBIM Jiesiam ot 25.01.1988 rona,
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yYacTHHULEH KOTOpOH sBisiercss YKpauHa,
CTOPOHBI OCYIIECTBIISIOT OOMEH JIF0OOM MH-
(dopmarmeii, Kotopasi MOKET ObITh yMeCT-
HOM JUIs 1€l HaJOroOOI0KEHHSI, B TOM
YHCIIe QBTOMATHYECKH MPH HATMYUHN 00111e-
TO comtacus. PyKoBOICTBYSCH yKa3aHHBIMHI
Hopmamu KOHBEHITMH, 1O COCTOSHHIO Ha
19.12.2017 Toma yxe 68 rocyaapcT Mon-
mucanu  MHOTOCTOpPOHHEE — COIVIalleHue
KOMIICTEHTHBIX OpraHoB 00 oOMeHe cTpa-
HoBBIMHU oTdetamu (Multilateral Competent
Authority Agreement on the Exchange of
CbC Reports) [3]. Taxke 1Mo COCTOSHHIO
Ha Jekabpp 2017 roma yxke cCyliecTByeT
6omnee 1400 ohOpMICHHBIX JBYCTOPOHHUX
coraiieHuii 00 0OMeHe CTPaHOBBIMU OT-
yeramu [4]. Takum oOpazom, BHEIpEHHE B
3aKOHOJATEIbCTBO YKPAUHbI IOJIOKEHUN O
roJiaye  MyJIbTHHALMOHAIBHBIMU KOPIIOpa-
IUSIMH CTPAHOBOTO OTYETa M TPHCOENHE-
HHEe YKpauHbl K IIOOANbHON cucteme 00-
MEHa TaKUMH OTYETaMH O0OECIIeYHT HaJIO-
TOBBIC OpraHbl Y3(QQEKTHBHBIM HHCTPYMEH-
TOM MOHMTOPHHIA PUCKOB TPaHC(HEPTHOrO
LIEHOOOPa30BaHUS 332 CYET BO3MOXKHOCTH
MOJIYYHUTh JIOCTYII K CTPaHOBOMY OTYETY
MPAKTUYECKH JIO00H MyJIBTHHALMOHAb-
HOW KOpHOpaluy, AQKE €CIU TaKkoh He
nosaBasics B YkpaunHe. B cBoro ouepens,
JOCTYI K TAKOMY OTYETy JacT HAJIOTOBBIM
opraHaM BO3MOXKHOCTb CPaBHHUTH ITOKa3aTe-
JI1 YKPAUHCKOIO YYaCTHUKA TAKOW MYJIBTH-
HaIMOHAIBHON KOPITOPAIMH C TIOKa3aTelIs-
MH CECTPUHCKHMX KOMITAHUH M OTPE/IeIUTB,
HMEJIO JI MECTO MaHUITYJIMPOBAaHUE IIeHa-
MH B KOHTPOJIIPYEMbIX OEpalHsiX.

Ilo manaeiM ODCP, 0 coCTOSIHMIO Ha
nekabpp 2017 roma 63 cTpaHBI yXke WUM-
IUVIEMEHTHPOBAIM B CBOE HALMOHAIBHOE
3aKOHOZIATENILCTBO ~ TPEOOBAHMS  IUIAHA
BEPS o mopade cTpaHOBOro oTdera B Iie-
JSIX TpaHC(EpTHOro LEeHOOOpa3oBaHus, U
YHCIIO TAKUX CTPaH MOCTOSHHO pacteT [5].
Tax, B CILIA npaBuia o ogade CTpaHOBOTO
neiictytor ¢ urons 2016 rona. 3apeructpu-
poBannbie Ha Tepputopuu CIIA tpennpu-
STUSI, SIBISIFOIIIAECS] MATCPUHCKUMH KOM-
MAHWSIMHA  MYJIBTUHALIMOHATIBHBIX  KOPIOpa-
i ¢ goxonamu Oonee 850 MitH 10JU1apOB
CIIA, 3a npeaplaylnii OTYETHBIH Mepron
TMOJAI0T B HAJIOTOBBIE OPraHbl CHELHUAIBHO
paspadorannyio Gopmy Ne 8975 u nomon-
HUTEINBbHYO Tabnuity K Heil. Popma Ne 8975
COIEPIKUT O0IIyI0 HHPOPMALUIO O Mare-
PUHCKOH KOMITaHUH, €€ IKOHOMHIECKOH Je-
SITETTFHOCTH, JTOTIOTHUTENBHO MPEIPUATHE
MOKET COOOIIHUTE 00 001IIeH CTpyKType Om3-
Heca ¥ OTepalyii B IIpe/iesiaX MyJIbTHHAIHO-
HaJILHOM KOPIOpAIH, a TAKKe O MOIX0/aX,

MPUMEHSAEMBIX TIPU OIPE/ICTICHUN LICHbI B
KOHTPOJIMPYEMbIX Omepalusax. B jpononHu-
TEJIbHOM Ta0nulLe, B CBOIO OYepe/b, YKasbl-
BAIOTCSI JIAHHBIC B Ppa3pe3e KaXJ0ro cyobek-
Ta, BXOJAILETO B KOPIIOPALHIO, B YACTHOCTH
MHPOPMALUIO O KanuTalle, A0X0Aax U pac-
XOJIaX, JaHHbIC O pa3Mepe 00s3aTeNIbCTB 110
HAaJIOTy Ha IPUOBLIB, YIUIAYCHHBIX B KXKI0I
IOPUCIMKINY, O KOJIMYECTBO PabOTHUKOB,
00 wncronb3yeMbIX aktuBax [6]. B Wummn
ofImpe MOJIOKEeHUsT O TIoflaue HaJoroIlIa-
TeJbIMKaMU MacTep-(aiina 1 cTpaHOBOro
oryera ObUIM BBEJCHBI B 3aKOHOJATEIILCTBO
ctpansbl B 2016 rogy ¢ npunstueM Akra o
¢unancax. HecmoTps Ha 3TO, MOJHOLICH-
HO yKa3aHHbIC HOPMbI 3apalboTaju JULIb ¢
31.10.2017 roma, mocine yTBep K AESHUS HAJIO-
TOBOH CiTy>x00# MHIuu npaBuit nogadu 00-
HOBJICHHOHM OTYETHOCTH 10 TPAHC(HEPTHOMY
1ieHooOpazoBanuio. Tax, TpeboBaHws O TIpe-
JIOCTAaBICHUM CTPAHOBOTO OTYETa IIpUMeE-
HSIFOTCS K MYJIBTHHAIHOHAIBHBIM TPYIIIIaM
KOMITaHWH ¢ Jjoxonamu Gonee 55 Mip]l UH-
JMHACKUX pynuil (okono 846 MITH J0IU1apoB
CIIA) 3a npeaplaynii OTYETHBII EPUO],
MAaTepPUHCKUE KOMIIAHUK KOTOPBIX SBIISIOT-
st pe3u/ICHTaMU CTpaHbl. B onpesieneHHbIX
CIyyasix IPeIyCMOTPEHO 00513aTeIbCTBO
MoJIaBaTh CTPAHOBOW OTHYET TaKkKe JUIs
MYJIBTHHALHOHAIBHBIX KOPHOPAIUH, Mare-
PHHCKHE KOMITAaHUH KOTOPBIX HE SIBIIAIOTCS
pesunentamu Mumnm [7]. 27.11.2017 roma
B Poccuiickoit @eneparuu  Obul  1pu-
it  DepepanpHeiii  3akoH Ne  340-D3
«O BHECEHNH M3MEHEHHH B YacTh MEPBYIO
Hanorosoro konekca Poccuiickoit dene-
paluM B CBS3M C pealu3aleid Mex/IyHa-
POIHOrO aBTOMAaTHYECKOro oomMeHa MHQOp-
Mauued M JOKYMEHTalMed Mo MexIyHa-
POIHBIM TpyMIaM KOMIIAaHHI». 3aKOH ycTa-
HABIIMBAeT O0S3aHHOCTH JUISL POCCHHCKHX
HaJIOTOILIATENBINKOB, BXOASIIUX B COCTaB
«MEXKTYHAPOJIHBIX TPYIIT KOMIAHHID», KOH-
COJMIMPOBAHHAS BBIPYYKa KOTOPBIX 3a Hpe-
IBLTYIIHH To1 cocTaBisieT 50 Mipn pyomeit
u OoJiee, TOTOBUTH CIEyoIHe (OpMbI OT-
YeTHOCTH JUIA 1ieJieil TpaHC(EpTHOTO 1IeHO-
oOpazoBanust: 1) yBemomiieHHe 00 y4acTHl
B «MEXIyHAPOIHON TIpyIIe KOMIIAHHID»;
2) wmactep-aiin; 3) JIOKaNBHBIA OTYET;
4) cTpaHOBOI OTYET; S5) IOKYMEHTAIUIO
no TpaHc(hepTHOMY — IIEHOOOPA30BAHHMIO.
CTpaHOBOW OTYET B 0OSI3aTEILHOM TIOpSJI-
Ke TIOZIAeTCS B CITydae, €CIM MaTepPUHCKast
KOMITaHHS!/yIOJTHOMOYCHHBIN CyOBEKT
IpyIHIIBI ABJISCTCS pe3ugeHToM Poccuiickoit
®Denepanuu. B ToMm citydae, eciu MaTepuH-
CKasl KOMITQHUSI/YIIOJTHOMOYEHHBIH CyOBEKT
TPYyTIEI He sIBIsETCsl pe3usienToM Poccnii-

ckoii Deniepaliy, HaJIOTOBbIC OpPraHbl MO-
TYT 3alPOCUTh CTPaHOBOH oTuer [8§].
BeiBoabl. Peanusarus mara 13 BEPS
[pEIyCMaTpUBaeT YHU(PUKALMIO CTPYKTY-
PbI OTYETHOCTH 110 TPaHC(HEPTHOMY 1IEHOO-
Opa3oBaHUIO, a TAKXKE YHPOLICHHEe OOMEHa
uHboOpMaLel MKy HaJOTOBBIMH Opra-
HaMH Pa3HBIX CTPaH C IENBI0 MPECEUCHHUSt
MPaKTHKA OCENAHUs HAJIOrooOIaraeMoit
NPUOBUT B HU3KOHAJIOTOBBIX OPUCIHK-
[USIX, YTO SIBISIETCSI OCOOEHHO AaKTyalb-
HBIM U YKpauHbl. YKpauHe HEOOXOIUMO
BHECTH HM3MEHEHHs B COOTBETCTBYIOLIME
nonokenus crarbu 39 Hanorosoro kozekca,
MMIUIEMEHTHPOBAB NpejyiaraeMble [lnanom
BEPS mpaBuna o TpexypoBHEBOH crcTeMe
OTYETHOCTH TI0 TPaHC(EPTHOMY [IEHOOOpa-
30BaHMI0. OMBIT PA3BUTHIX MHOCTPAHHBIX
TOCYIapCTB, KOTOPBIC Y)K€ MMILIEMEHTHPO-
BaJIM B CBOE HAI[IOHAILHOE 3aKOHOATENb-
cTBO TpeboBanms miara 13 Ilmana BEPS,
MOXXET OBITh HPHMEHEH KOMIIETEHTHBIMH
opraHaMy YKpawHBI TIpH pa3paboTKe COooT-
BETCTBYIOIIIMX 3aKOHOIATEIBHBIX ~AKTOB.
[pucoennnenue YkpauHbl K [100aIbHOM
cucreMe OOMEHAa CTPAHOBBIMH OTYETAMH
00eCIeunT HAJIOTOBBIM OpraHaM JIOCTYI K
HEOOXOIMMOW  MOITBEPIKACHHON HHOp-
Maluy O JCHCTBYIOIIMX HA TEPPUTOPUM
VKpauHbl MyJIBTHHALIMOHAIBHBIX IPYIIIaXx,
a WMEHHO: O Teorpaduu AESTETHHOCTH,
pasMmepe J0XO0/I0B, TPHUOBLIN, YIUIaYeHHBIX
HaJIoTax, UCIOJIb3yeMbIX aKTHBAX 1 IpoUee.
NmMmnemenTanust  YkpauHoii TpeOoBaHMi
mrara 13 ITnana BEPS mozBomur Hasoro-
BbIM OpraHaM CcoBepIlIaTh A(PPEKTHBHYIO
OLICHKY PHCKOB HAPYILIEHHS PEAIPUSITHEM
IPYIIBl 3aKOHOJATENCTBA O TpaHchepT-
HOM IIeHOOOPa30BaHUU U HEOOXOAUMOCTH
U LENecOO0pPa3HOCTH  MHULMUPOBAHUS
MPOBEJICHHST TIPOBEPKU MO BOIPOCAM CO-
OMIOZICHUST TIPUHIIMIA «BBITSHYTOH PYKN».
JlanmpHeiimee mpoMeieHre ¢ pa3padoTKOi
U TIPUHSATHEM COOTBETCTBYIOIIETO 3aKOHA
MOKET IMETh CEphe3HBIe TIOCTIEACTBHUS TSt
JIOXOJTHOM YacTH TOCYIapCTBEHHOTO Orom-
JKETa B CBSI3M C JAJIGHEHIIINM BBIBEJICHHEM
MYJIBTHHALIMOHAIBHBIME  KOPIIOPALUSMU
HaJloroo0araeMoi npuobLUM ¢ YKpauHsl.
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AHHOTALUSA

B crarbe packpeiBaeTcst cofepixaHie KOMIICHCAMOHHON (DYHKIIUH aIMUHUCTPATHB-
HO-JICJIMKTHOTO TIpaBa, a TAK)KE €¢ COOTHOLICHHE C IMPAaBOBOCCTAHOBUTEIBHOH (yHK-
ueld. AHaTU3UPYIOTCS HOPMBI 3aKOHOAATENbCTBA YKPauHbI 00 aJIMHUHHCTPATHBHOU
OTBETCTBEHHOCTH, B KOTOPBIX 3aKPEIUICHbl OCHOBAHMSA M IOPSIOK PeaslM3alii KOM-
MCHCAMOHHON (QYHKIMU. AKIICHTHPYETCSI BHUMAaHHE, YTO KOMIICHCALMOHHAS (YHKIIHSI
HalpapieHa UCKIIOYUTENFHO Ha BO3MELIEHHE MPUYHMHEHHOTO JIMILY MMYIIECTBEHHOTO,
(hU3UYECKOTO MM MOPAJIbHOTO Bpe/a.

KuroueBble ciioBa: QyHKIHMS IpaBa, a IMUHUCTPATHBHO-CIMKTHOE TPABO, KOMIICH-
canmoHHas QyHKUUS, QYHKIUN aJMUHACTPATHBHO-JEIUKTHOTO MPaBa.

COMPENSATION FUNCTION OF ADMINISTRATIVE-TORTABLE LAW

Olena MIKOLENKO,
Candidate of Juridical Sciences, Associate Professor at the Department of Criminal Law,
Criminal Procedure and Criminalistics
Odessa I.I. Mechnikov National University

SUMMARY

The article reveals the content of the compensatory function of administrative-tort
law, as well as its relationship with the right-restoration function. The norms of the
legislation of Ukraine on administrative responsibility are analyzed, which establish the
grounds and procedure for the implementation of the compensatory function. Attention
is paid to the fact, that the compensation function is directed solely at reimbursement of
property, physical or moral harm, caused to a person.

Key words: function of law, administrative-tort law, compensation function,
functions of administrative-tort law.

REZUMAT

Articolul dezvaluie continutul functiei compensatorii a dreptului administrativ-cort,
precum si relatia sa cu functia de restaurare a dreptului. Se analizeaza normele legislatiei
Ucrainei privind responsabilitatea administrativa, care stabilesc temeiurile si procedura
de implementare a functiei compensatorii. Se acorda atentie faptului ca functia de
despagubire este indreptatd exclusiv asupra rambursarii proprietatii, a daunelor fizice
sau morale cauzate unei persoane.

Cuvinte cheie: functia de lege, legea administrativa-cort, functia de compensare,
functiile dreptului administrativ-cort.

I[MocranoBka mpodsembl. CunMrTa-  CTPAaTUBHOTO NPUHYKACHUS, B paMKax

€TCsI, YTO KOMIICHCAIIMOHHAs (YHKITHS
peanu3yeTcss TONBKO B paMKaxX I'pakIaH-
CKOTO H TIPOIECCYaIbHOTO TPaskIaHCKO-
ro NpaBa, TaKk KaKk MMEHHO 3TH OTpaciii
PacKpbIBAIOT TOHATHE HMYILECTBEHHO-
ro, (M3MYECKOro W MOpPaJbHOrO Bpesa,
a TakXke INpelyCMaTpUBAIOT OCHOBAHMS
U TIOPAZOK ero Bo3MemieHus. B pamkax
aJIMUHHMCTPAaTUBHOTO IpaBa O KOMIIEHCa-
LIUOHHO# (DyHKI[MU HHOTJA TOBOPST IPU
XapaKTePUCTHKE CHCTEMBI Mep aJMHHHU-

KOTOPOIl BBIIENSIOT CaMOCTOSITETIBHYIO
IpyHmy Mep — Mepbl aIMHHUCTPATHB-
HO-BOCCTaHOBHUTEIHEHOTO xapakrepa
[1, c. 13-14; 2, c. 189]. Bmecrte ¢ Tem, aj-
MHUHHCTPATUBHO-IEIUKTHOE MIPaBoO YKpa-
HHBI MPE/ICTABISACT CUMONO3 MaTepHallb-
HBIX M IPOLECCYAJIbHBIX HOPM, aHAJIM3
KOTOPBIX HO3BOJIIET T'OBOPUTH O CyIIie-
CTBOBAaHMH KOMIICHCALIMOHHON (yHKIMN
U B paMKax aJIMUHHCTPATHBHO-/ICIUKTHO-
ro npasa. K ToMmy e 3Ty QyHKIHIO OYeHb
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YaCTO OTOXK/IECTBIIAIOT C KOMIICHCAIIMOH-
HOW (yHKIMEW aJIMUHHCTPATHBHO-JIe-
JIMKTHOTO T1paBa.

AKTYaJIbHOCTBH TEMbI HCCJIEI0BAHMUS.
PaccmoTtpenue conepkaHusi KOMIIGHCAIU-
OHHOM (DYHKIMHM aJMHHHCTPATHBHO-/IC-
JIMKTHOTO TMpaBa Oy#eT CrmocoOCTBOBAaTh
Pa3pemIeHNI0  TEOPETHUECKUX  IMpodIeM
HayK{ aJIMHHHCTPATHBHOTO TpaBa B cde-
pe aJIMMHHCTPAaTUBHON OTBETCTBEHHOCTH,
a TaKKe COBEpIICHCTBOBAHWIO aMWHU-
CTPaTHBHO-JIEJIMKTHOTO 3aKOHOZATEIbCTBA
YKpauHsl.

Coctosinne uccienoBanus. OyHKuun
npaBa ¥ (QYHKIMH aJIMHUHHCTPATHBHOIO
IpaBa J0BOJIBHO MOJIPOOHO OCBEILAINCH B
paborax B.b. AepwsiHoBa, O.®. Auapuii-
xo, JI.H. baxpaxa, FO.I1. butsaka, W.I1. To-
siocanderka, F0.M. Kosnosa, A.B. Maibko,
M.H. Mapuenko, H.1. Mary3zoga, O.B. ITu-
pokkoBoit, T.M. Pamero, FO.M. Crapumnosa
W JIPYTUX y4eHbIX. Bmecte ¢ Tem, B Hayke
aIMAHHUCTPATUBHOTO TTPaBa KOMILTEKCHO Ha
MOHOTPA(hUUECKOM I JIUCCEPTALIOHHOM
YPOBHE KOMIICHCALIMOHHAs (DYHKIHS a/IMHU-
HHUCTPaTHBHO-JICJIMKTHOTO TIpaBa eIe He
HCCIIEI0BAJIACK.

Hesbio U 3a1a4eil cTaTbU SBISETCS
YTOYHEHHE CONCPIKAHHSI KOMIICHCAIIMOH-
HOM (YHKIMHM aJIMUHUCTPATUBHO-/ICIIUKT-
HOTO TIpaBa YKpaWHBI, a TaKKe AHAIN3
COOTBETCTBYIOIIMX HOPM 3aKOHOJATelb-
CTBA C IEJBI0 UX YCOBEPIIEHCTBOBAHNSL.

H3n0:xeHHEe OCHOBHOIO MarepHaja.
[pesxsie 4emM HavaTh aHAIIN3 UCCIIeIOBAaHMI
1o (YHKUIMAM aJMUHUCTPATUBHO-/ICIIUKT-
HOTO IpaBa, 0OpaTuM BHUMaHHE HA TO, YTO
MHOTHE y4EHbIC HE Pa3srpaHUUNBAIOT MEX-
1y co0Ol KOMIICHCAIIMOHHYIO U TIPaBOBOC-
CTAQHOBHTENbHYIO (DYHKLIMH IPaBa.

Hampumep, H.M.  Mary3zoB wu
A.B. Manbko, akmeHTHpys BHHMaHHE Ha
TOM, YTO KaK/BIH JIEMEHT CHCTEMBI TIpaBa
(oTpacib mpasa, MPaBoOBOI HHCTHTYT 1 HOP-
Ma TIpaBa) MOXXET BHYTPH CHCTEMBI peajIv-
30BBIBaTh CBOM Clienuduieckre (HyHKIHH,
BBIJICISIIOT cpequ (PYHKIMI HOPM Tpax-
JIAHCKOTO, TPYJOBOTO M 3KOJIOIMYECKOIrO
IpaBa KoMIIeHCAlMoHHyt0 (ynkimio. On-
HAKO aBTOPbI HE PACKPbHIBAIOT COZICPIKAHUE
JAHHOH (DYHKIMM, a TAKKEe HE MPOBOIAT
CPaBHUTEJIBHYIO XapaKTEPUCTHKY IPaBO-
BOCCTaHOBUTEIBHONH M KOMIICHCAIIMOHHOMN
Gbyukiwii [3, ¢. 161].

WutepecHyro U apryMEHTHPOBAHHYIO
cucreMy (YHKIMHA COBPEMEHHOTO aJIMH-
HUCTPATHBHOTO TpaBa YKPaWHBI IIPeUIo-
xmia B cBonx paborax FO.II. INupoxkosa
[4, c. 186]. OHa BBIICIISACT B TAHHOW CHUCTE-

Me 0a30Bble BHYTPEHHHE (YHKIMU aJIMH-
HHUCTPATUBHOTO MpaBa (PerysTHBHAS, OX-
paHUTENbHAS ¥ MPOLEYPHAst) ¥ BHEILHHE,
TaK Ha3bIBaeMbIe OOIIECOIMANIbHBIE (DYHK-
MU (PKOHOMUYECKas, NOJIUTUYECKAst U CO-
LUaNbHO-KyAbTypHast). [Ipu 3ToM oTMeda-
€TCsl, 9TO KOMIIGHCAIMOHHAsT (ByHKIWS HE
SIBIISIETCS JIOMUHUPYIOUIEH Cpeau COCTaB-
JISTFOIINX OXPaHWUTENbHOW (QYHKIMM aaMu-
HHUCTPAaTUBHOTO TIpaBa. B OCHOBHOM 3Ta
(YHKIWST TIPOSIBIISIETCSI B aJIMHHHCTPATHB-
HO-/ICTIMKTHBIX OTHOILIEHUSX 1 00ecrednBa-
eTCsl B Pe3y/bTaTe peayll3allii IPpaBoBOC-
CTaHOBUTENBHBIX CaHKUM. JlefcTByrommit
Konekc YkpauHbl 00 aaMHHHCTPATHBHBIX
npaBoHapyeHusix (aanbiine — KYoAIl), mo
muenuto 0. I1. ITupoxkoBoii, HampasieH
HE CTOJBbKO Ha HAKa3aHWE JIMIA, CKOJBKO
Ha TIPEAYNPEKICHHE IPAaBOHAPYILICHHH,
BOCIHTAHWE JIMIHOCTH ¥ KOMITCHCAIHIO 32
COBEpIIEHHOE MPOTUBOINPABHOE JICSHUE B
BUJIE aJMUHUCTPATHBHOIO mpocTymnka. Ha
OCHOBAHHH JTOTO JEJIAETCS BBIBO, YTO KOM-
MICHCALlMOHHAs COCTABJIAIONIAs OXPAaHHOM
(YHKLMHN 3aKJIFOYAeTCsl B BOCCTAHOBJICHUN
HApYIIEHHOTO B PE3yJIbTaTe MPOTHBOIPAB-
HOTO JEsiHHS NpaBa WM BOCCTAHOBJICHUH
TaKOTO COCTOSIHHUSI ITPABOIOPSI/IKA, KOTOPOE
CYILIECTBOBAJIO /IO COBEPILICHUS HAPYIIICHUS
[4,c.233].

TlonmHOCTBIO cCoOMmIamiasch ¢ TEM, YTO
KOMITCHCAI[HOHHASI ¥ TIPAaBOBOCCTAHOBH-
TenmbHas (YHKIMN HE SBISTFOTCS JTOMHHH-
pYIOIIMMH B COBPEMEHHOM aJMHHHCTpa-
TUBHOM TIpaBe, HE MOKEM COIJIACHTHCS
¢ IO.II. TlupokkoBoif B TOM, 4TO OHA HE
pasrpaHMYMBacT MEXKIY COOOH KOMIIEH-
CalMOHHYI0 M TPaBOBOCCTAHOBUTEIIbHYIO
(yHKLMH, OTOXASCTBIISAA UX KaK 10 Cozep-
YKAQHUIO, TaK U 10 MEXaHU3MY pean3aliH.

B ropunnueckoii muteparype npeacTas-
JIeHbl MHOTOYHCIICHHBIE TOYKH 3pEHHS, B
KOTOPBIX TPOBOIUTCSI YETKOE pa3rpaHmde-
HHE MEXTy KOMIICHCAIHOHHOM M TIpaBo-
BOCCTAQHOBHUTEIILHON (YHKIMSIMU OTPACIIH
[5,c. 13-18; 6,c. 11; 7, c. 57; 8, c. 76-77].
Hamprivep, aBTOpbI akaieMIIecKoro Kypca
[0 TEOPUM TrOCyJapcTBa M IpaBa IOJ pe-
nakiuet M.H. MapueHko oTmeuarotr, 4To
KOMITEHCAIIMOHHAsT (DYHKIMS TpaBa TECHO
CBSI3aHA C BOCCTAHOBHUTEIBHOW. B ropu-
JIMYECKOW JIUTEpaType MO ATOW NpPUYMHE
UX YacTO OTOXKICCTBILIIOT. OJJHAKO OHU HE
TOXKJIECTBEHHBIE (DyHKIHMHU. Pazninyns mMex-
Jty HUIMH COCTOSIT, [IPEXK/IC Beero, B popmax,
METO/[ax | MPaBOBBIX MOCIEACTBHAX. Bak-
HYIO pOJIb B MX Pa3sTpaHUYCHHUH WIPAIOT
TaKOKe TPABOBBIE OCHOBAHWS NPUMEHEHUS
Mep BOCCTAHOBHTEIILHOTO M KOMIICHCAIH-

OHHOT'O XapaKTepa, XOTs, OTMEYAIOT aBTOPbI
aKaJIeMHYECKOTo Kypca, 1 BOCCTAHOBHTEIb-
Hble, U KOMIICHCAILIMOHHbIE MEpbl MOTYT
UMETh OJJHO U TO JKE [PAaBOBOE OCHOBAHHUE
[9, c. 64-64].

Creflyer TOIHOCTBIO COINIACHTHCA C
JIAHHBIM yTBEPIK/ICHHEM, TaK KaK JeHCTBY-
IOIlee 3aKOHONATENBCTBO YKPauWHbI JIaeT
OCHOBAaHME pPa3rpaHNYMBaTh KOMIIEHCAIH-
OHHYIO ¥ TIPaBOBOCCTAHOBHUTEIBHYIO (DyHK-
[[MM TIpaBa B 3aBUCHMOCTH OT TPABOBBIX
OCHOBaHMH, (hOPM, METOJOB U IPaBOBBIX
MOCJIE/ICTBUH MX pean3alyHy.

ITpaBoBoccTaHOBUTENbHAS  (DYHKLIHS
HAIpaBjIeHA HA BOCCTAHOBJEHHE MPABO-
BOTO TOJIOXKEHUsI CyObeKTa IIpaBa, TO €CTh
JIMIIO BHOBb CTAHOBHTCS OOJIajiaTeneM Tex
IpaB, KOTOPHIX OHO OBLIO JIMIICHO, eMy
BO3BPAILAETCs] €r0 UMYIIECTBO, OH BOCCTa-
HaBIIMBACTCS HA paboTe, peabIUTHPYETCS
ero uMs B 00IIECTBE, BOCCTAHABIMBACTCS
HAPYIICHHBI IyOIMYHBIA MOPSIIOK U T.JI.
KomrieHcamonHasi ke (yHKIHs Harpas-
JIeHa VICKJTFOUHMTENBHO Ha BO3MEIIEHUE MPH-
YUHEHHOT'O JIMILy MMYIIECTBEHHOTO, (hu3u-
YeCKOro WM MopaibHOro Bpena. [Ipuuem
MPABOBBIM OCHOBAaHHEM BO3MEILEHHS TaKO-
TO Bpe/Ia, KaK IPaBUIIO, SIBJISIETCS IPOTHBO-
MPaBHOE TOBEICHHUE, KOTOPOE U TMOBJIEKIIO
3a cOOOM HACTYIUICHHE BPEJHBIX MOCIE/I-
CTBHUIL.

Kax nposiBiisieT ce0st KoMIeHCaIoHHast
(yHKIMS B paMKaxX aIMHHHUCTPATHBHO-IIC-
JIMKTHOTO TIpaBa?

B KYoAIl 3axperuieHsl HOPMBI, KOTO-
pble HanpsMylo CBSI3aHbl C peayu3alueil
KOMIICHCAILIMOHHON (DYHKIIMH aIMUHHCTpA-
THBHO-JIEJIMKTHOTO IpaBa. Paccmorpum ux
Goree mopoOHO.

1. B KYoAlIl conepskarcst HOpMbI, KOTO-
pble YCTaHABIIMBAIOT OCHOBAaHHS U MeXa-
HM3M BO3MEILICHHS B PaMKax IPOU3BOICTBA
10 JiefiaM 00 aJIMUHICTPATHBHBIX MPaBOHA-
PYLICHISAX MMYIIECTBEHHOTO Bpena, KOTO-
pBIif OBUT NPHYMHEH B pe3yibTaTe COBEp-
[ICHHS aJIMHHUCTPATUBHOIO IPaBOHAPY-
menns. Tak, ct. 40 KYoAIl 3axperuser,
YTO €CJIM B PE3y/IbTaTe COBEPILICHHUS a/IMU-
HMCTPAaTUBHOIO IPABOHAPYLICHUS IPHYHU-
HEH MMYIIECTBEHHbIN YIIEepO IpakiaHuHY,
NPEANPHUATHIO, YUPEKICHUIO WM OPraHu-
3allMd, TO aJMHHHMCTPAaTHBHAs KOMHUCCHS,
UCHOJHUTEIBHBIH OPraH CEJIbCKOro, OCeN-
KOBOT'0, TOPOJICKOTO COBETOB IPH PELIEHUH
BOIIPOCA O HAJIOYKCHNUH B3bICKAHHMS 32 /IMHU-
HHUCTPAaTUBHOE IIPaBOHApYIICHUE BIPaBe
OIHOBPEMEHHO PELINTb BOIPOC O BO3MEIIIE-
HHUY BHHOBHBIM MMYILIECTBEHHOTO yIiepoa,
€CITH €T0 CyMMa He TPEBBIIIAET ABYX THICSTT
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IPUBEH, a Cyibsl PaiiOHHOrO, PaifoHHOTO
B TOpOJIE, TOPOJICKOTO WJIM TOpPpaifoHHOTO
Cyla — HE3aBHCHMO OT pa3Mepa yiepoa.
Eciu ke ymiep0 NpUYMHEH HECOBEpILCH-
HOJIETHUM, KOTODBII JOCTUT LIECTHA/IATH
JIET ¥ UIMEET CaMOCTOSITENIbHBIN 3apaboToK,
a cymMma ymiepba He NPEBBIIIACT OJHOTO
Heo0J1araeMoro MHHIMYyMa JIOXOZIOB TPask-
IlaH, CyObs WMEET MpaBO BO3JIOXKHTH Ha
HECOBEPIIICHHOJIETHETO BO3MEIIEHHE TIPH-
YHHEHHOro ymepba Wi 00s3aTh CBOUM
TPYIOM YCTpaHUThb €ro. B cBoro ouepernp
cratbu 329 u 330 KYoAIl 3akperuisitor
0COOCHHOCTH HCTIOIIHEHHS OCTAHOBIICHUS
0 HaJIOXKEHMH aJIMMHHUCTPATUBHOTO B3bICKa-
HMS B YAaCTH BO3MEILECHHS NPHYUHEHHOTO
MMYIIIECTBEHHOTO Bpe/a.

Bomnpocs! Bo3MellleHus Bpena, IpU4n-
HEHHOTO a/IMUHUCTPATHUBHBIM IPaBOHAPY-
IIEHNEM, SIBIISTIOTCSI MaJIOMCCIIC/IOBAHHBI-
MH. MOXXKHO BBIICIHUTH [[BE KOMILIEKCHBIE
Hay4HbIe paboThl, KOTOpBIE OBLIM TOCBS-
IIEHbl JAaHHOH TeMaThke. JTO JHccepTa-
1oHHbIe ucenenosanus O.M. MukoneHko
«[TpoGniembl BO3MeEllICHUS Bpena, MPHYU-
HEHHOTO a/IMHUHUCTPATHBHBIM IPaBOHAPY-
mrerrem» (2000 1) [10] u M. P. Cupotsika
«3armTa npas MOTEPIEBILIErO B MPOU3BO/I-
CTBE IO JenaM 00 aJMHHHCTPATHBHBIX
npaBoHapymeHussx» (2007 r) [11]. Vuenste
YTBEpP)KIAIOT, YTO BO3MEIICHWE BpeAa B
paMKax MPOM3BOJCTBA TI0 JAeaM 00 aaMu-
HUCTPATHBHBIX TIPABOHAPYIICHUSIX HMMEET
aJIMMHHUCTPATUBHO-TIPABOBYIO, a HE TPakK-
JTAHCKO-TIPABOBYIO TIPUPOTY.

Hanpumep, A.J1. MuKoneHko 0OTMeUaerT,
YTO JI0 CUX IIOp HE PELleH BOIPOC O MPABO-
BOIl pHpoJie Bpesia, BOSHUKAIOIIETO B pe-
3yJIbTaTe COBEPIIECHHS aMUHUCTPATHBHOTO
npaBoHapylieHus. 1o ero MHEHHIO, 3TOT
(axT OOBSICHSIETCS TEM, YTO MPEICTaBUTe-
I aJIMAHUCTPATUBHOTO TIpaBa OTHOCHIIK
BCE BOIPOCH MPUINHEHUS W BO3MEIICHHUS
Bpela K IpEeIMETy TPakAaHCKOro Moo
TPaXKIAHCKOTO  NIPOLIECCYaTbHOTO  IIpaBa,
a TIPEICTaBUTENM TPaXKIaHCKO-TIPABOBBIX
HayK HHUKOIZIa HE MHTEPECOBAJIMCH IPABO-
BOIl NPUPOZIOI KaK caMoro Bpesa, NMpH4u-
HEHHOTO ~ a/IMUHUCTPATHBHBIM IIPaBOHA-
PYLIEHUEM, TaK U MEXaHU3MOM €ro Bo3Me-
menus. [1o3ToMy Tak M HOITy4MIoCh, YTO
3aKOHOMATeNbCTBO 3akpernmio B KYoAIl
MEXaHU3M BO3MEILICHUS HMYILIECTBEHHOTO
Bpeza B MOpsIKE MPOU3BOACTBA 1O JEIaM
00 aJIMUHNCTPATHBHBIX HPAaBOHAPYIICHH-
SIX, HO IOpHAMYecKas HayKa He Jaja 9TUM
HOpMaMm JoiDkHOH oneHkH [ 10, c. 202-203].

AUN. MUKOJIEHKO YyTBEp)KIAaeT, uTO
MpaBoBasi MPUPOIa UMYILECTBEHHOTO Bpe-

14, TPUYMHEHHOIO aJMHHHMCTPATHBHBIM
NPABOHAPYILICHUEM, OCTaeTCsl  aJAMHHH-
CTPaTHBHO-TIPABOBOM, a, CJIEOBATEIIBHO,
NPUYMHEHHUE TAKOrO Bpesia MOPOXKAACT afl-
MMHHCTPAaTUBHO-TIPABOBBIC  OTHOLICHHMS,
CBSI3aHHBIE KAK C INPUBJICUYCHHEM JIMIA K
AIMIHHUCTPATUBHON OTBETCTBEHHOCTH, TaK
U C BOIPOCOM O BO3MEIICHUH MPUIHHEH-
HOTO IIPOCTYITKOM UMYIIECTBEHHOTO Bpeaa
[10, c. 204].

Bonee obcTosiTennsHO TIOZOMIENT K pe-
IICHUIO JTOM TEOpeTHYecKoi mpolite-
Mbl B cBoux paborax M.P. Cuporsik. On
NPEUIOKIT  KPUTEPHH,  MO3BOJISIOIINE
yTBEp)KAaTh, 4YTO BO3MEICHHE Bpena B
paMKax IPOU3BOJCTBA II0 JeNiaM 00 aaMHU-
HHCTPATHUBHBIX TPABOHAPYIICHHUAX HMEET
AIIMMHHUCTPAaTUBHO-TIPABOBYI0  IPHPOY:
BO-TICPBBIX, HHUIMATHBA BO3MEIICHUS TIPH-
YMHEHHOTO BPEeZa NCXOAUT HE OT ITOTEpPIIeB-
Iero, a OT OPraHOB aJMHHHCTPATHBHOM
topucukimn (ct. 40 KYoAIT); Bo-BTOpEIX,
WMYIIECTBEHHBIH Bpel BO3HHUKAET B pe-
3yJIbTaTe COBEPIUCHHS aJMHUHHCTPATHBHO-
TO IIPOCTYIKA, MEXaHU3M €r0 BO3MEIICHUS
peryinupyercss HOpMamM aJIMUHUCTPATHB-
HO-TIPOLIECCYaJIbHOTO TIPaBa M peali3yeT-
Csl B paMKax IPOW3BOJCTBA IO JiejaM 00
AIMUHHCTPATHBHBIX ~ HPaBOHAPYIICHHUSX
[11, c. 130-131]. Ha stom M.P. Cupotsik He
OCTaHABIIMBACTCSI W TIpeUIaraeT M3MEHHTD
MPaBOBYIO MPHPOAY BO3MEIICHUS MMYIIIe-
CTBEHHOTO Bpela B paMKax IPOHM3BOJCTBA
1o JieniaM 00 aIMUHHCTPATHBHBIX ITIPaBO-
HapyIIeHUsIX C aJAMHHUCTPATHBHO-TIPABO-
BOW Ha Ipa)KIaHCKO-IIpaBoBYyo. Takoe u3-
MEHEHHUE 1IPaBOBOH IPUPO/IbI, 110 MHEHHIO
M.P. Cupotsika, Bo3MOXkHO, eciu B cT. 40
KYoAIl 3akpenuth, 4T0 HMHHMLMATHBA IO
BO3MELICHUIO  MPUYUHCHHOIO  HMMYyIIe-
CTBEHHOTO yIepda JODKHAa HCXOAUTH OT
MOTEPIIEBIETO B BUIE TOJAUH IPaXKJaHCKO-
TO MCKa B TTOPSKE MPOU3BOACTBA IO JIeTaM
00 aIMHHUCTPATHBHBIX MTPABOHAPYIICHHUIX
[11, c. 145].

W3noxxeHHBIE BBIIE BOIPOCHI SIBIISIIOT-
Csl aKTyaJIbHBIMU U JUTSL PACKPBITHS COflep-
JKaHWsI KOMIICHCAIIMOHHOW (DyHKLMH aji-
MUHHCTPATUBHO-/ICJIMKTHOTO TpaBa. Ecim
HPU3HATH TOT (AKT, YTO BO3MELICHHE HMY-
IIECTBEHHOI'0 yIepOa B paMKax MPOM3BO/I-
CTBa IO Jie1aM 00 aIMMHHUCTPATUBHBIX I1pa-
BOHAPYIICHUSIX TI0 CBOEH MPaBOBOIl PUPO-
JIe OTHOCHTCS K TPAXKIAHCKOMY H TPAKAaH-
CKOMY HPOIIECCyaIbHOMY OTPAciIsIM IIpaBa,
TO OTMAaeT HEOOXOAMMOCTh TaJTbHEHIIIETO
paccMOTpeHHs1 0COOCHHOCTEH peaT3arii
KOMIICHCAIIMOHHON (DYHKIIMH aJIMIHHCTpa-
THUBHO-JIEJIMKTHOTO TpaBa. Takas QyHKIMsS
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Oyzer npuCyIIa UCKIIFOUUTENIBHO IPaK/IaH-
CKOMY M Ipa)<JJaHCKOMY IIPOLIECCYaTbHOMY
TIpaBy.

Ecmu sxe mnpusHare, 4TO BO3MeElle-
HHUE HMYIIECTBEHHOTO yIepba B pamMKax
TIPOU3BO/CTBA IO JieflaM 00 aAMHHHCTpa-
TUBHBIX TIPAaBOHApPYIICHMSIX II0  CBOEI
TIPaBOBOW MPHPOJE OTHOCHUTCS K AJMHHH-
CTPAaTUBHOMY TIpaBy, TO B 00s3aTeIbHOM
TOpsiIKE BOZHHUKAET HEOOXOIMMOCTH pac-
CMOTpPEHUSI KOMIIEHCAIIMOHHON  (pyHKIIMH
aIMAHHMCTPAaTUBHO-JIETIMKTHOTO MPaBa.

CeronHsi MOJKHO BBIJIEIUTh HECKOJIBKO
apryMeHTOB, CBUJIETEIBCTBYIOLIHX B MONIb-
3y aJMUHUCTPaTHBHO-NPABOBOM MPHPOIbI
MEXaHHW3Ma BO3MEIIEHHS UMYIIIECTBEHHOTO
yiep6a B pamMKax MPOM3BOACTBA 10 JieTaM
00 aJIMUHHCTPATHBHBIX IPABOHAPYIICHHU-
X. [1epBblIil apryMEHT 3aKII04aeTCsl B TOM,
YTO MEXaHW3M BO3MEIIECHUS NMYIIECTBEH-
HOTO ymiep0a, IPHINHEHHOTO aIMIHHICTPa-
THBHBIM IIPaBOHAPYIIIEHHEM, 3aKPEIUIIETCS
aIMAHUCTPATUBHO-TIPOIIECCYaTbHBIMH
HOPMaMH M peaju3yeTcsi B paMKax aJMH-
HHUCTPATUBHOTO IPOU3BOJICTBA. JTOT ap-
TYMEHT He SIBISIETCS] ONPEAEIISIOLINM, TaK
Kak YTOJIOBHBI MPOLIECCYAIbHBI KOIEKC
VKpauHbI TOXKE PEryIUpyeT MOPSIOK BO3-
MEIIEHHs] IMYIIECTBEHHOTO BPEAa, MPHUIH-
HEHHOTO NPECTYTUICHHUEM, TIPelyCMaTpUBast
BO3MOYKHOCTH TIOJJAYH TIOTEPIICBIIIAM TPAXK-
maHckoro ucka (cr. 61 YIIK VYkpannsr).
WHCTUTYT TpakKHAaHCKOTO HCKa OCTAeTCs
10 CBOCH MPABOBOM MPUPOJIE TPayKIaHCKO-
TIPaBOBBIM HE3aBHUCHUMO OT JKEJIaHW TIpeji-
CTaBHTENEH yroJOBHOIO MPOLECCYaTbHOTO
1 TPAXKIAHCKOTO MPOILECCYalIbHOTO IIPaBa.
OTOT TpaIaHCKO-TIPAaBOBOM HHCTUTYT B
BUJIE UCKIIIOUEHHs] PEAU3yeTcsl B paMKax
YTOJIOBHOTO Cyfonpou3BojcTsa. [lomyua-
€TCsl, YTO MHCTUTYT IPKIAAHCKOTO MpoIiec-
CyaJIbHOTO IIPaBa pean3yeTcs, BO-TIEPBbIX,
TIPY TIOMOIIIM HOPM YTOJIOBHOTO IIPOIIECCY-
QJIBHOTO TIPaBa ¥, BO-BTOPBIX, B paMKax yTo-
JIOBHOTO CyZIOTIpon3BozicTBa. Korna sxe peun
HZIET O BO3MEIIIEHUHU MMYIIIECTBEHHOTO Bpe-
la B paMKax IPOM3BOJCTBA MO JeiaM 00
aJIMAHHCTPAaTUBHBIX  IPABOHAPYIICHUSX,
TO HE MOJIy4aeTCs eAMHOMYILIHO 3asBUTh O
€ro rpaxJIaHCKo-IIpaBoBoii mpupose. Ecmm
B PE3yJIbTaTe COBEPLICHUS aIMUHUCTPATHB-
HOTO NPaBOHAPYIICHUs] TPUUUHSETCS BPE]
HMMYIIECTBEHHOTO XapakTepa, TO €ro BO3-
MEIIEeHHEe BO3MOXKHO TI0 IBYM IIPOLIEypaM,
MIPEyCMOTPEHHEIM B 3aKOHOJATEIIHCTBE
VikpauHel: 1) B MOpsSAKe TPakAaHCKOTO
CYZIOIIPOU3BOACTBA (U1l 9TOr0 HEOOXOAH-
MO JOXIAaTbCsl OOBHHHTEIBHOTO ITOCTa-
HOBJICHUS T10 JIelTy 00 aJIMHHHCTPAaTUBHOM
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[paBOHAPYIICHHH); 2) B  MOpPSAKE
MPOM3BOJICTBA TI0 JieJaM 00 aJIMUHHCTpa-
TUBHBIX [IPABOHAPYILIEHHUX (B JaHHOM CITy-
Yae BOIPOC O BO3MEILICHUH HUMYIIECTBCH-
HOTO Bpela pPaspelaercst OJHOBPEMEHHO
C pEIICHHEM BONPOCAa O HAIOKEHHH Ha
BHHOBHOIO a/IMHHHCTPATHBHOIO B3bICKa-
Hust). Ho B pamkax npou3BozCcTBa 10 Jie1am
00 aJMHMHHCTPATUBHBIX TPABOHAPYIICHN-
SIX HU O KaKOM T'PaykKJTAHCKOM HCKE pedb He
UJIET, 1a ¥ BOOOIIE, OTEPHEBIINH JINIIEH
MHULMATHBBI B BOIIPOCE BO3MEIIECHHUS HMY-
LIIECTBEHHOTO Bpe/ia B a/IMHHUCTPATHBHOM
TIPOM3BO/ICTBE.

Bropoii aprymMeHT, CBUIETENbCTBY-
oM 00  aJMHUHUCTPATUBHO-IIPABOBOI
MPUPOJIC MEXaHU3Ma BO3MEILCHUS UMYIIe-
CTBEHHOTO yIiepOa B paMKax ITPOU3BOJCTBA
T0 JieniaM 00 aJMHHHUCTPATUBHBIX PABOHA-
PYILICHUSIX, 3aKITIOYaeTCs B TOM, UTO HWHH-
LMaTHBa peIIeHUs BOIpOca O BO3MeIle-
HUM HMYIIECTBEHHOTO yIepba B paMKax
TIPOM3BOACTBA T10 JiejlaM 00 aJMHHUCTpa-
THBHBIX IPABOHAPYIICHUAX HPUHAICKUT
UCKJIFOYHUTENIBHO OpraHy aJMMHUCTPATHB-
HOM IOPUCIIMKIINN, KOTOPBIH paccMaTpuBaeT
neno no cymectsy. [lo HameMy MHEHHIO,
9TOT KPUTEPUH SBISACTCS KIIIOYEBBIM, TaK
KaK OpraH aJMHHHMCTPATUBHOW HOPHCIIHK-
LMY B BOIIPOCAX BO3MEIIEHNS IMYILIECTBEH-
HOTO BpeJa peajn3yeT CBOIO aJMHUHHCTPa-
THBHO-NPOLIECCYAIbHYI0 KOMIIETCHIIHIO HE
1o TpeboBaHMIO (OOpAIICHUIO) TOTEePIIeB-
11I€T0, a IO COOCTBEHHOMY YCMOTPEHHIO, HO,
He BBIXOJIS 32 paMKH TPeOOBaHMIT JIEHCTBY-
IOILIEr0 3aKOHO/IATEeIbCTRA.

[lostomy cuutaem, uto crareu 40,
329 u 330 KYoAlIl, 3akperisiss OCHOBaHUS
U TOPSIZIOK BO3MEILEHHSI UMYIIECTBEHHOTO
Bpe/a, IPUYMHEHHOTO a/IMUHHUCTPATHBHBIM
MpaBOHAPYILIIEHUEM, OJIHOBPEMEHHO pac-
KPBIBAIOT OCOOCHHOCTH pPeajn3aliii KOM-
MICHCALOHHON (DYHKIMK aJIMUHHCTPATHB-
HO-ZIENTMKTHOTO TIpaBa.

2. B marepuanpnoit uactu KYoAlIl co-
JIEpIKaTCsl HOPMBI, KOTOPBbIE HOCSAT KOMITCH-
caloHHbIN xapaktep. Tak 1m. 2 4. 1 ct. 34
KYoAIl cpexn 00CTOSATENBCTB, CMsITYaro-
IIMX OTBETCTBEHHOCTD 32 aJIMUHUCTPATHB-
HOE TpaBOHApYyIIEHHE, IIpeIycMaTprBaeT
Takoe OOCTOSTENIbCTBO, KaK IIPEIOTBpa-
LIICHUE BHHOBHBIM BPEIHBIX IOCIEICTBUIH
MpaBOHApYLICHHUs, OOPOBOJIBHOE BO3MeE-
mieHUe yiiepba WM YCTpaHEHHE MpUYH-
HEHHOTO BpeJia.

Jlo6poBoibHOE  BO3MEILEHHE  YyIIEep-
0a MOKET OCYLIECTBIATHCS Pa3INUHBIMU
crniocobamu. Hanpumep, HapyImrens KoM-
MEHCUPYET TPUYMHEHHBIH yIepO BbIIlIa-

TOH JICHET, CBOMM HMYILECTBOM, JHYHBIM
TpyaoM. IlpudnHeHHBI Bpea ycTpaHs-
eTcst He TOJIBKO BO3MEIICHHEM MaTepu-
aNpHOrO yliepda, HO U C MOMOIIBIO JIeH-
CTBHI MOpAJILHOTO XapakTepa, Halpumep,
W3BUHCHUEM B YCTHOW WIM IUCbMEHHOMU
(opmax. IIpu 3TOM creyer UMeTh B BUILY,
4910 JTOOPOBOJILHOE BO3MEIICHHE yIepoa
1 yCTpaHEHHE TPUYMHEHHOTO Bpeia Mo-
ryT OBITH NMOJHBIMH M YaCTHYHBIMH, YTO
HEOOXOIMMO YUYHUTBIBATH OpraHy aJIMUHH-
CTPaTHBHON FOPUCIMKLIUHN TPU HAJIOKEHUH
aJIMUHUCTPATUBHOIO B3bICKaHMs [12, c. 94].
KoMmrieHcalmoHHast HarpapieHHOCTh 11, 2
4. 1 ct. 34 KYoAll nposiisieTcst B TOM, 4TO
3aKOHOZATENb TIPElyCMaTpUBACT VIS JIMLIA,
MPUYUHKBILEMY B PE3YJIbTaTe COBEPIICHUS
AIMUHUCTPATHBHOTO TIPAaBOHAPYILICHHS
MaTtepuaIbHBIA Bpel, BO3SMOKHOCTB JOOPO-
BOJIBHOTO (7I0 MOMEHTA PaCCMOTPEHHSI JieTIa
[0 CyLIECTBY) BO3MEIIECHMS yiiepba uim
yCTpaHeHUsI IPIYMHEHHOTO Bpena. JlaHHbIi
(akT yUUTBIBACTCS OpPraHOM aJMAHHCTpA-
THBHOW FOPUCIMKLIMH TIPU HEMOCPE/ICTBEH-
HOM DPAcCMOTPEHHH Jella U MOXET ObITh
NPU3HAH OOCTOSITEILCTBOM, CMSTYAIOLIUM
AIMUHUCTPATHBHYIO OTBETCTBEHHOCTb.

BouiBoabl. Ha ocHOBaHuM npoBeieHHO-
TO aHaJI3a MOXKHO CJIENaTh BBIBOI, YTO:

BO-TICPBBIX, KOMIICHCAIIMOHHAS (YHK-
IS TIpaBa TECHO CBS3aHA C MPABOBOCCTA-
HOBHTEJBHOM, MOITOMY MX 4YacToO B IOpH-
JIMYECKOW  JIUTepaType  OTOXKIECTBILIIOT.
Jlannble QyHKIMM OTpaciei paBa He TOX-
JIECTBEHHBI, & KPUTEPHSIMU HX PasrpaHude-
HMS SIBJISIFOTCS: TPABOBBIC OCHOBAHUS HX
IIpUMEHEeHus, GOpMbI U METOJIbI MX peasu-
3all1H, a TAKXKe HACTYIUBIINE B pe3yJbTare
UX NPUMEHEHUs [IPaBOBbIE MTOCIIE/ICTBHUS;

BO-BTOPbIX, KOMIICHCALIMOHHAsT (yHK-
LIMsl HAIpaBJIeHa MCKIIIOYUTENBHO Ha BO3-
MEIeHHEe NPUYMHEHHOTO JHIYy HMYIIe-
CTBEHHOTO, (PU3MYECKOTr0 MM MOPAJIBHOTO
BpeAa, TOTAa Kak MPaBOBOCCTAHOBUTEINb-
Hast (pyHKIWMS HarpaBlieHAa Ha BOCCTAHOB-
JICHUE TPABOBOTO IIOJIOKCHUSI CyOBEKTa
IpaBa, TO €CTh CyOBEKT IpaBa BHOBH CTa-
HOBHTCS 00JIaziaTesieM TeX IpaB, KOTOPBIX
OH ObLI JIMIIEH, €My BO3BPAILACTCS €ro
UMYIIECTBO, OH BOCCTAHABIIMBAaETCS Ha
paboTe, peabUIUTUPYETCsl ero UMsl Tieper]
00ILIECTBOM U T.11.;

B-TPETHUX, €CJIM paccMaTpuBarh aJi-
MHHHUCTPATUBHO-IC/IMKTHOE IIPaBO KaK Iie-
JIOCTHYIO CHCTEMY, KOTOpas BO3/ICHCTBYET
Ha OIIPEICIICHHYIO TPYIITY OOIIECTBEHHBIX
OTHOIIEHHH, TO cpemu ero (pyHKmumid cie-
JIyeT BBIICISTH KOMIIEHCAIIMOHHYIO (DYHK-
0. OCOOSHHOCTH peanu3ali JTaHHOM

(DyHKIMM OTOOP@XEHBI B CIEAYIOIHX MO-
noxeHusx KYoAIl:

— ctarbu 40, 329 u 330 KYoAll 3akpe-
IUIAOT OCHOBaHMA U MOPSAAOK BO3MEIICHUA
AMYIIECTBEHHOIO Bpena, NPUYMHEHHOTO
aJMMHUCTPATUBHBIM  [IPABOHAPYILIEHUEM.
[Ipu »TOM BOmpPOC O TPaBOBOW MpUpOnE
MEXaHN3Ma BO3MEIIEHHST IMYIIIECTBEHHOTO
ymepba B paMKax MPOM3BOACTBA T10 JIeTaM
00 AIMUHUCTPATUBHBIX IIPABOHAPYIICHUAX
OCTacTCs NUCKYCCUOHHBIM B }OpI/II[H'-IGCKOﬁ
JIMTEepaType;

—1.24. | cr. 34 KYoAll 3akperuisier st
JIMIIQ, IPUYUHHBILIEMY MaTepHAIIbHBIA Bpe
B PE3YJILTATE COBEPIICHNS aIMUHUACTPATUB-
HOTO IPaBOHAPYIICHHUS, BO3MOXKHOCTb J10-
OPOBOJILHOTO (10 MOMEHTa PACCMOTPEHUS
Jiena MO CyLIECTBY) BO3MELICHHs yiiepOa
WA YCTPaHEHUS IPUYMHEHHOIO UM Bpe/a.
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I'EPMEHEBTHKA
KAK ®PUHJTOCOPCKO-ITPABOBASA OCHOBA
IOPUJIUYECKOM JUHT BUCTUKHA

Oabra MUHYEHKO,
KaHANIAT IOPUINISCKUX HAyK, TOLEHT,
JIOKTOPAHT Kadeapbl TEOPUH TOCYJapcTBa U IpaBa
HanpmonanbHOH akaJjeMuy BHYTPEHHUX J1eJT

AHHOTALUSA

Crarbs OCBEIaeT FEéPMEHEBTHKY KaK CHHTE3 HayKH M HCKYCCTBa, KaK (pHUIocodcko-
MIPaBOBYIO 0a3y IOPUANKO-THHIBHCTHUCCKUX HCCIeAoBaHNH. PackpbiTo 3HaueHne ¢u-
T0cO(CKOH U FOPUIUUECKOM TePMEHEBTUKY [UTsl FOPHIUUECKOM JIMHIBUCTUKU. AKIICHTH-
pyeTcst BHUMaHUE Ha TOM, YTO UCKYCCTBO TOJIKOBAHUS SIBIACTCS OAHON M3 BaKHEHIIIMX
XapaKTEePUCTHK IOPUIMIECKON AEATEITLHOCTH.

KiroueBble ciioBa: repmeHeBTHKa, (QUIOCO(CKAs TepMEHEBTHKA, FOPHIMYECKast
TepPMEHEBTHKA, IOPUANYECKAs INHIBUCTHKA, TOJIKOBAHUE, IOHUMaHUE.

HERMENEUTICS AS THE PHILOSOPHICAL
AND LEGAL BASIS OF LEGAL LINGUISTICS

Olga MINCHENKO,
Candidate of Law, Associate Professor,
Doctoral Candidate of National Academy of Internal Affairs

SUMMARY
The article is devoted to the study of hermeneutics as a synthesis of science and art, as a
philosophical and legal basis of legal-linguistic research. The significance of philosophical
and legal hermeneutics for legal linguistics is revealed. The focus is on the fact, that the art

of interpretation is one of the most important characteristics of legal activity.
Key words: hermeneutics, philosophical hermeneutics, legal hermeneutics, legal

linguistics, interpretation, understanding.

REZUMAT
Articolul este dedicat reflectdrii hermeneuticei ca sintezd a stiintei si artei, ca baza
filosofica si juridica pentru cercetarea juridica si lingvistica. Se dezvaluie importanta
hermeneuticii filosofice si a hermeneuticii juridice pentru lingvistica juridica. Atentia
se concentreaza asupra faptului ca arta interpretarii este una dintre cele mai importante

caracteristici ale activitatii legale.

Cuvinte cheie: hermeneutica, hermeneuticd filosofica, hermeneutica juridica,

lingvistica juridica, interpretare, intelegere.

Bompochl HOpUANYECKON JIMHIBUCTHU-
K{ BBIXOJST 32 MPHUBBIYHBIC MPEEIIBI Te-
OpHH TOCYIapCTBa U MpaBa, B YaCTHOCTH
B KOHTEKCTE TOJIKOBAHHS FOPHIHYCCKUX
HOPM M IOPHJHYCCKONH TEXHHKH, U Tpe-
OyIOT PacCMOTPEHHUS C MO3HUIIUI COOTHO-
[ICHUS TIpaBa W A3bIKa, YTO TPEOyeT BbI-
sicHeHUsT (HUIT0CO(CKO-TIPABOBON OCHOBBI
TAKOTO UCCIICIOBAHMSI.

CremyeT 3aMeTUTh, YTO B Ipeaenax
HOpPMAaTHBU3Ma BaXHash POJb OTBOIMT-
Csl TIO3HAHHIO JICCKPUITHBHOIO TEKCTA
KaK Qopme TpaBa, B CBSI3H C YeM MpH-
MCHEHHE MOJIOKECHUI T'ePMEHEBTHKH SIB-
JSIETCS. JOCTATOYHO BAKHBIM YCIIOBHEM

BBUSICHEHHSI COJIEP)KaHUS TpaBa M, COOT-
BETCTBEHHO, OCHOBOW  HCCIICJOBaHUS
IOPUANYECKONW JIMHIBUCTUKH. [lo3TOMy
LIENTbIO CTAThU SIBISETCS BBISICHEHUE POJIH
TePMEHEBTUKU Kak (UI0COPCKO-TIPaBO-
BOM OCHOBBI MCCJICIOBAHHUI, KACAIOLIUXCS
COOTHOLICHHMS sA3bIKa U IpaBa. JlJist jocTu-
JKEHUS] IeTM TPeIyCMaTpUBAeTCsl pere-
HHUE CIEAyIOMHMX 3agad: 1) oxapaxkTepu-
30BaTh COZIEPIKAHNE TEPMUHA «TEPMEHEB-
THKa» C MCIHOJIb30BAHUEM MHOTr0o00pasus
METOZIOJIOTHUI COBPEMEHHOTO IPaBOBEJIe-
HUS; 2) HA NpUMepax aHaliM3a TEKCTOB
HOPMAaTHBHO-TIPAaBOBBIX ~aKTOB  OCYIIle-
CTBUTbH JEMOHCTPALUIO PUMEHEHUs Me-
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TOa TEPMEHEBTUKH YIOJIHOMOYECHHBIMHU
CyObeKTaMH, e MOCIEIHSS BBITOIHACT
poib GpuocopcKo-mpaBoBoii 6a3bl.

Merononoruyeckoii 0CHOBOU Mpen-
JlaraeMod  CTaTbU ONPEACICH METO[
CHUCTEMHOTO aHaJIn3a, METOJ| CPAaBHCHHS
U TepMCHEBTHYECKHUIi, Onaronaps KOTo-
pPBIM CTall0 BO3MOYHBIM MOCTHYb CO-
JiepKaHUe MPaBOBBIX TEKCTOB, OCYIIe-
CTBUTb UX OIIpe/elIeHHbIe 0000IIeHus.
CreneHp pa3pabOTaHHOCTH MPOOJIEMBI.
Ocwmbicnennio  pumocodpckux OCHOB
IepPMEHEBTHKH KaK OTJCJIbHOIO yUCHHS
nocesueHs! Tpyasl O. berru, B. J{unb-
tes, [. Tlamamepa, M. Xaiigerrepa,
M. Karan, II. Puképa, ®. llneiiepma-
xepa u npyrux. Mcropuueckuii aHamus
pa3BUTHS TEPMEHEBTHUECKHUX HACH C
MO3UIIMU COOTBETCTBYIOIIUX I1OIXO0J0B
ocymectsisuid A. TTore6Hs (puonoru-
yecknii), JI. MapkoBa (Teonornueckuii),
I[I. Pukep (mCUXOaHAIUTHYECKHU),
IAnsbepr (uctopmueckuii), B. Meii-
3epcKuil (cpenHEeBEeKOBas WHTEpIpeTa-
uwus), T. Aynmam (mpaBoBoit). Bomibimoit
BKJIQJl B COCTOSIHUE COBPEMEHHOTO pas3-
BUTHS TEOPHH FEPMEHEBTUKHU B YKpaUHe
caenanu M. Bacunenko, I1. UBanumius,
A. Mepexko, A. FOpkesud.

H30:xeHNe 0OCHOBHOIO MaTepHaJia.
Kak n3BECTHO, NPOUCXOXK/ICHHE TEPMHUHA
«TEPMCHEBTHKa» CBS3BIBAIOT C JPCBHE-
rpedeckuM Mudom o I'epmece — mocian-
11e OOroB, KOTOPBIi MepeaaBall MOBEICHHS
rmocneqHux (OOTOB) JIOMSIM ¥ JIOJDKEH
ObUT WX (MOCTAHUS) MHTEPIPETUPOBATD.
COOTBETCTBEHHO, TePMEHEBTHKA paccMa-
TpHBAeTCs KaK HarpasieHue Gpuinocopuy,
B paMKax KOTOPOIO pacCMaTpHUBalOTCS
BOIIPOCHI MHTEPIPETALNMU U NOHUMAHUS
tekcta. CremoBarensHo, Quinocodekas
TePMEHEBTHKA OYCHb BaKHA JUIS IIOHU-
MaHus TeX cep, KOTOpbIC SIBISIOTCS MH-
(OpMaTHBHO-HACKIIIEHHBIMH M KOTOpPBIC
TPYIHO HOHATH. «VICKYCCTBO MPaBUIILHO-
ro MOHUMAaHHs PEYH JPYroro, 0COOCHHO
HAIMCAaHHOTO», — TAaK OIpEJeNH eIle B
XIX B. repmeneBtuky @punpux Janusinb
OpHer lneiiepmaxep [1, c. 75]. «Benb
I0Ka MBI ¢ TOOOI0 OTHOCUTEIILHO HETO CO-
IJIACHBI B OZIHOM TOJIKO HMEHH, a TO, YTO
MBI Ha3bIBa€M ITUM UMEHEM, ObITh MOXKET,
KaXIbId U3 HAC Mpo ceOs MOHUMAeT Io-
CBOEMY, MEK TE€M KaK BCerna M BO BCEM
JIOJDKHO CKOPEE C MOMOIIBI0 OOBSICHEHHUS
COIIAIIAThCsl OTHOCUTEIBHO CAMOH BEIIH,
YeM COIIamaThesi 00 OMHOM TOJNBKO MMe-
HU 6e3 00bsCHEHUsY, — 3amedal [lnaTon
B quaiore «Codwuct» [2, c. 333].

VYuurteiBas MHOrooOpasue coodpaxe-
HUH BBIOPAHHOTO CpOKa, 3aMETHM, YTO
HET CMBICJIA TPATUTh YCUJIUSI UCCIIE0BA-
TeJied Ha TOMCKH €IMHOTO YHUBEpCalb-
HOTO MOHSTHSL, YYUTHIBAs HEBO3MOXKHOCTD
3aMpPeTUTH IUTIOPAIN3M COBPEMEHHOH Me-
tomonornu. Eme B 1969 roxy P. [Tanmep
B KOHTEKCTE TeHE3HCa M Pa3BUTHS TepMe-
HEBTHKH BBIACTHI IECTh TPYI IePHHN-
Uil moHATHs. I'epMeHeBTHKaA paccMaTpu-
BaeTCs:

— repMEeHeBTHKA KaK Onbierickast oK-
3eresa;

— TepMeHeBTHKa Kak (uiocodcekas
METOI0JIOT Us;

— repMEHEBTHKA KaK HaykKa O JINHIBU-
CTHYECKOM TIOHUMaHHH;

— TepPMEHEBTHKA KaK METOJ0JI0THYe-
CKOE OCHOBAHHE TYMaHUTapHbBIX HayK;

— TepMeHeBTHKa Kak (DeHOMEHOJO-
rust OBITHSL U OK3UCTEHIMAIBHOTO MTOHU-
MaHHUs;

— TepMEHEBTHKa Kak pas3iMJHbIe
CHCTEMBI TOJIKOBaHHUS CUMBOJIOB [3, ¢. 33].

OTeuecTBEHHOH  IOpUCHIPYICHLUEH
IepPMEHEBTHKA paccMaTpuBaeTcs Ipe-
HUMYILIECTBEHHO KaK CpEJICTBO BBISICHE-
HUS COJICPXKAHUS IOPUIMYECKOH HOPMBI.
Hanpuwmep, cynes U. KocrmoBa ormeua-
et, uro «JItoboit ropucT-npodeccuoHa,
paboraromuii B 3aKOHOAATENBHBIX TN
HCTIOTHUTENBHBIX OpraHax, 4acTo 3aHu-
MaeTcsl TONKOBAaHMEM HOPM IpaBa U (ax-
TOB, KOTOpbIe OOYCIIOBIHMBAIOT WX IIPH-
MEHEHUs. YCTAaHOBJIEHO, YTO TPU3HAHUE
npodeccuoHanM3Ma IpUCTa 3aBUCHT OT
I'ePMEHEBTHYECKOIO TOJIKOBAHHS, YMEHHS
BBIOpATh 1 Pea30BaTh C MHOKECTBEHHO-
CTH CMBICJIOB HOPMBI IIpaBa To, YTO 3aJI0-
JKWII 3aKoHOoAaTenby [4, c. 153]. 3amerum,
YTO TPHBE/ICHHBIC IMOJOKEHHS TTO3BOJIS-
I0T ClIeNiaTh BBIBOJ, BO-IIEPBBIX, 00 OTO-
JKJIECTBJICHUU aBTOPOM IIpaBa M 3aKOHA,
Ha CCTONHSIIIHUM IE€Hb TAaKOU ITOAXOH HE
COOTBETCTBYET YPOBHIO Pa3BUTHS OTEde-
CTBEHHOHU IOpPHIMYECKOW HAyKH, IPHU3HA-
€T TUTIOpAJIM3M TIOIXOZ0B K MOHHUMAaHHIO
IpaBa M pa3rpaHUYMBACT MPABO U 3aKOH;
BO-BTOPBIX, Y3KO€ IOHMMaHUE (HUIO0COd-
CKOH TepPMEHEBTHKH, Bellb TOJIKOBAaHHEM
IpaBa MCKJIIOYUTENIBFHO KAaK TEKCTa 3aHU-
MalOTCs IOPUCTBI, HAalpUMEp, B CEMbE
o0IIero WM MyCYJIbMaHCKOTO —TIpaBa.
OpHaKo Takoe MOHUMAHHE Te€PMEHEBTUKHI
SIBIISICTCS] HECKOJIBKO OTPAaHUYIECHHBIM.

dunocodekasi repMEHEBTHKA HUMEET
ropasgo Oorblliee OTHONICHWE K ITOHU-
MaHHMIO TIpaBa B JIPyTUX IIKOJIAX, B 4acT-
HOCTH, COIMOJIOTNYECKOH, IICUXO0IOTHYe-

CKOM, €CTECTBEHHO-NIPaBOBOM U Ap. 3Ha-
YUMOCTb TOJIOKEHUH (uocockoit rep-
MEHEBTHKH Ul TIO3HAHHSA IIPaBa B 5TOM
KOHTEKCTE JIOBOJBHO METKO BBIPA3UII
A. MuxaiinoB, oT™MeTHB, 4T0 (uiocod-
CKasi TePMEHEBTHKA ITOJIOXKUIA B OCHOBY
CBOWX CY)KJCHHUII ]BE COCTABISIOIINE:

1) akcmomMy 00 aHTPOIOTEHHOM
00BbEKTE T'YMAaHHTAPUCTUKH W3 yYCHHS
. Kanra;

2) Te3HC 0 KOHCTUTYHPOBAaHUH 00BEK-
Ta 4Yepe3 CO3HAHHE 4eJIOBEeKa, KOTOPOMY
MMMaHEHTHasi cBOOO/1a BOJIU, B PE3yJIbTa-
TE€ Yero NpHIIEN K BBIBOAY, YTO IeJIeBast
YCTAaHOBKA MO3HABATEILHOW JesATEIbHO-
CTH, NIPUHATAs B HAYYHOM HO3UTHUBH3ME,
HE MOXET OBbITh NMPUHATA B COLMAIBHO-
TYMaHHTapHOM  HCCIICIOBaHUHM. Benp
00BEKTHI COLMANIbHO-TYMaHUTAPHBIX
JUCHHIUIAH HE CTPEMSITCSI OTAAIUTBCS OT
CyOBEKTa MCCIIEIOBAHMUS, IOTOMY YTO CaM
CyOBEKT HEM30€KHO BKIJIIOUYEH B OOBEKT
nccienoBanus [5].

BaxHbIMM B acrekTe Hallero uccie-
JIOBaHUs SIBISIOTCA CJIOBAa OIHOTO W3
ocHoBarened (QuiIocockoll repMeHeB-
tuku X.-I. T'ajmamepa, koTtopelii u3gan B
1960 rony tpyn «Hctuna u meton. OcHo-
BbI pr10coCKOil repMeHEeBTUK Y. MIMeH-
HO 3Ta BTOpas 4acTb Ha3BaHHUsA PabOThI
BbI3BAJIA JIMCKYCCHIO O CYIIECTBOBAHUU
HE TOIBKO (PHIIOCO(CKOH TepMEHEBTHKH,
a «repMEHEBTHKU O0wIei», YTO CTallo
(hakTOpoM  «pa3MbIBAHHS» COICPIKAHHS
paccmarpuBaemMoro TepMuHa. [loHmMa-
HHE COJICp)KaHUsl TEPMUHA OCHOBBIBAET-
Csl HE Ha NOINbITKaxX MOCTaBUTh ceOs Ha
MECTO JIPyroro WiId HpOSBUTH K HEMY
HemocpencTBeHHoe ywactue [6, c. 11].
[loHsATH TO, YTO HAM TOBOPHUT JPYrou
YeJIOBEK, 3HAYUT NPUHTH K B3aUMOIIOHH-
MaHHUIO B TOM, YTO KacaeTcsi CyTH Jeja
U BOBCE HE O3HAuYaeT MOCTABUTH ceOs Ha
€r0 MECTO M BOCTIDOM3BECTH €T0 MEePeKH-
BaHus. Kak yKkas3bIBarOT CHELHAINCTHI, B
noATBep K AeHUE BbicKazbiBaHUM X.-I. ['a-
Jamepa, TMOCTIDKEHHE CMBICTa TOTO FITH
MHOTO TEepMMHA (TIOHATHUS) BCEIa BKIIIO-
YaeT alluIMKAIKIO, CIOKUBLIYIOCs O1aro-
napst BepOajIbHOMY 00pasy, CO3TaHHOMY
JpYruM JunoM. W cinenyer npusHath, 4yTo
1o cBoeii hopme ITOT mporece B OOIbILei
Mepe SBISETCS pedYeBbIM (HE OTpuuas
MICUXOJIOTHYECKUX U MBICIUTEIBHBIX ITPO-
LIECCOB), @ MOMBITKA OBJIAJICTh IOHUMaHH-
€M KaK HCKYCCTBOM 3aCTaBIIsIeT 0OpaTHTh-
Csl HaC K CpeJICTBAM IPaMMAaTHKH U PUTO-
puku. Mrtak, pedb, M0 MHEHHIO H3BECT-
HorO (rtocoda, SIBISIETCST TOH CPEIoi, B
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KOTOPO# MPOUCXOJUT B3aUMOIIOHUMAHUE
[0 TOBOAY TOrO0 MM HWHOTO BOIpOCa
[7, c. 412-413]. YToOBI TOHATH TEKCT
(fopuanvecKkuil TOKyMEHT), HHTepIIpeTa-
Top (CyOBEKT mpaBa) B KaXKJOH KOHKPET-
HOU CHUTyalluu JIOJDKEH CBS3BIBATH €TI0 C
HallMOHAILHOW MPABOBOM KYJIBTYpOH, ¢
CyOBEKTUBHBIM BUCHUEM TPOOIEMaTHKHI
IIpaB 4YeJIOBEKa B KOHKPETHOH IPaBOBOI
CHCTEME WM KOHKPETHOM TOCYHapcCTBe,
C 0COOCHHOCTSIMHA HCTOPUYECKOTO IepH-
0/1a, MEHTAJIUTETOM OOIIECTBA U MTPOYUM.

BriosiHe J10rM4HO, Y4TO HOpPMaTUBHOE
MPEANMCaHNe 3aKOHa HIIM TI0J[3aKOHHOTO
MIPAaBOBOTO aKTa HE MOXKET IMpPecKa3aTh
Bc€ MHOT000pa3ue peatbHbIX JKU3HEHHBIX
CUTYyaIlUif, a TOTOMY COJEPIKUT TOJIBKO
a0CTpaKkTHYIO MOJETb (YHKIHOHUPOBA-
HUS 00IIECTBEHHBIX OoTHOImEHHUH. [ToaTo-
My 3aKOH BCET/Ia SIBIISETCS a0CTPAKTHBIM,
a cyObeKTHBHOE MPABO — BCETa KOHKPET-
HbIM. CyTb mpoOnemaTuky, BbIOpaHHOMN
JUTSE OCMBICITICHUST B TAaHHOW CTaThe, CBO-
IUTCS K TOMY, YTO KOHKPETH3alHs CO-
JiepyKaHusl TIPaBOBOW HOPMBI IIPOUCXOIUT
pa3IMYHBIMU CIIOCOOAMH M TYTSIMH, B
TOM YHCJIe M 32 CUET TOJNKOBAHHUS TEKCTa,
KOTJIa TePMEHEBTUYCCKUN METO][ BBIMOJI-
HSICT CBOIO TO3HABATEIbHYIO (DYHKIIUIO B
nonHOM 00BEMe. WMHorma mpencraBute-
M 00IIETEOPETHUCCKOTO IPABOBEACHUS
YTBEP)KAAIOT O HAMONHEHWN COIepIKa-
HUSL HOPMBI (DaKTHUECKUM ITOBEJCHHUEM
CyOBEKTOB ITPABOOTHOIICHUH, YTO MOYKHO
B3STh 32 OCHOBY JUIS JalbHEHIINX JHC-
KyCCHii, yIUTBIBas JTUIIb (KT, 4TO B Ta-
KOM CJIydyae IPOUCXOIUT coueTanue (ax-
THYECKOTO M IOPUINYECKOTO COMIEPIKAHUS
HOopMbI mpaBa. Ho naxke B aTux obcTo-
SITEIbCTBAX HEBO3MOXKHO OOOUTHCH 0e3
TepMEHEBTUKH, 0€3 CIeUalbHON WHTEp-
HpeTanuu TeKCTa, KOTOPhIM (hOpMalH30-
BaHO a0CTPAKIIMIO, YTOOBI TIOTOM, MOCIIE
OTIPEIETICHNS BCEX DJIEMEHTOB MTOBEACHHS
CyOBEKTa, OCYIIECTBUTH AIIUIMKAIHIO
WM CpaBHEHHE IOPUANYECKONH M (aKTu-
YEeCKOW MOjIeTH. BaskHBIM HHCTPYMEHTOM
HAITOJTHEHUS COZIep)KaHWeM aOCTpPaKTHOM
MOJIEJIH IPABOBOM HOPMBI SIBIISIETCS Pa3b-
SICHEHHsSI M PEIICHUs] CylIeOHBIX HHCTaH-
LU, KOTOpbIE TAK)KE BBICTPAMBAIOTCS C
HCIOJIb30BaHHEM TePMEHEBTUYECKOTO
METOo/Ia.

BosemeMm s mpumepa  CynaeOHYIO
MIPAKTHKY MCIIOIb30BaHUS OHOTO TEPMHU-
Ha (TOHSATHSA) MPEACTABUTEISIMUA PA3IIHI-
HBIX TIPABOBBIX MHCTHTYTOB, Pa3JIMYHBIX
MIPABOBBIX KYJIBTYP W IIPABOBBIX CHCTEM.
Tak, aHaiM3 OTEUECTBEHHOTO 3aKOHOJA-

TEIILCTBA I103BOJISIET OIPEJEIUTh, YTO
coracHo cT. 379 I'paxaHCKOro Kojekca
Vikpaunsl «KunbeM ¢Gusnueckoro Juma
SBJISICTCS JKUIION JIOM, KBapTHpa, Jpyroe
JKMJIOE TIOMEILCHHUE, MPEJAHa3HAYCHHbIC 1
NPUTOAHBIE AT TOCTOSIHHOTO WM Bpe-
MEHHOTO TpoknBaHUs B HUX» [8]. Kpo-
M€ TOTO, K JKIWJIHILY HPHUPABHUBAIOTCS
TaK)Ke Te €ro YacTH, B KOTOPBIX MOXKET
XPaHHUTBCSI UMYIIECTBO (OaskoH, BEepaH-
na, KIajgoBas W T.J.), 33 HCKIIOUCHHEM
XO3SIHCTBEHHBIX MOMEILECHUH, HEe CBs3aH-
HBIX HEIIOCPE/ICTBEHHO C JKUJIbeM (Tapaik,
capaii u T.1.) [9].

OnHako, K COXaJEHHIO, HECKOJbKO
MHOW IO/IXOZ COAEPKUTCS B IOCTAHOB-
JICHUH, TIPHHSTOM HECKOJIBKO JIeT Hasa,
C Y4YeTOM CIIOXKMBIICHCS K TOMY Bpe-
MCHHM TIPaKTHKH TIPaBOOXPAHUTEIHHOM
NIESITeTGHOCTH  OTIEPAaTHBHBIX  TTOApA3-
nenenuit. B wactHocTH, ab3amem 2 1. 11
atoro [locraHoBieHHsT TperyCMOTpPEHO,
4yTo ¢ y4etoM CT. 17 3akoHa YKpauHbI
«O BBITOJIHEHNUH PELIEHUH ¥ TPUMEHEHUN
npaxktuku EBporneiickoro cyia no npasam
YEJI0BEKay, <OKMIINILE» B ITyHKTE | cTarbu
8 KonBeHIMHU 0 3amuTe MpaB 4eJoBeKa U
ocHoBHbIX cBoO0oz (PuMm, 4.XI. 1950) ox-
BaTBIBAET HE TOJBKO JKUIIbE (DPUIMUECCKUX
mun. OHO MOXET PacIpOCTPAHITHCS Ha
o(uCHBIC TOMEIICHUs, PHHAJICKAIINE
(bu3MYeCKUM JIHIAM, a TakkKe OQHCHI
FOPUINYECKUX JIUII, UX (QHIINAIIOB U JPY-
rue nomenierus [10].

AHaNoOrMYHOE TOJKOBaHWE TEKCTa
HAlLIO CBOE MOATBEpXKICHUE B Jeie
Humury nporuB Tepmannu  (Niemietz
v. Germany), Nnpu peLIEHHH BOIIPOCOB
3aKOHHOCTH BMEUIATEIbCTBA B IKHIIBE.
EBporneiickuii cyn mo mpaBaM ueloBeKa
OTMETHII, YTO TEPMHH «Kube» («Homex»
B aHIIMiickoM TekcTe KonBeHmmu o 3amu-
T€ MpaB YEJIOBEKa U OCHOBHBIX CBOOOM) B
HEKOTOPBIX ~ TOCYIapCTBAaX-yJacTHHUKAX,
a umenHo B DexneparuBHoil PecryOu-
ke ['epMaHNU, OXBAaTBIBACT U CITy)KEOHBIC
nomenienus. bonee Toro, Takoe ToNKOBa-
HHME MOJIHOCTBIO CO3BYYHO (DpaHIy3CKO-
My BapHaHTy TEKCTa, IIOTOMY YTO CIIOBO
«domicile» uMeer naxe Ooliee MUPOKOES
3Ha4YeHue, 4eM «home», 1 MOKET pacipo-
CTpaHATHCS Ha JeJ0BOi oduc Tuma aji-
BoKarckoro. He Bcerma MOXHO MpoBECTH
YETKOE Pa3TPaHHUYCHUE TAKXKE M MIOTOMY,
YTO OCYIIECTBIISITH JAESITENLHOCTB, KOTO-
PYIO MOKHO OTHECTH K IpOQeCCHOHANb-
HOM WJIN [eJIOBOM, MOKHO C TaKHUM JKe
YCIIEXOM M CO CBOETO MECTa YKHTEIIbCTBA,
1, HA00OpOT, MOXXHO 3aHUMAaThCs Jiela-
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MH, KOTOpbIE HE OTHOCATCS K mpodeccu-
OHaNBHOU cdepe, B opuce WiIK KOMMep-
YECKHUX CITyKEOHBIX MOMEIICHUsX. Y3Koe
TosIKOBaHue cioB «home» u «domicile»
MOXXET TIPUBECTH K TAKOW )K€ OMACHOCTH
HEpaBEHCTBA, KaK M Y3KOE IOHMMAaHHUE
«ITIHOH Xu3HM» [11].

Tak, Hanpumep, B nene obmectBa Ko-
nac Oct u np. npotuB Opanmun (Societe
Colas Est and Others v. France) EBporeii-
CKMI Cyl 1O mpaBaM dYeJoBeKa pacIpo-
CTPaHWJI TOJIKOBAaHNE TEPMUHA OKHITHILEH
Ha CKJIAJICKUE [TOMELIEHHs I0PUINYECKHUX
JML, ykasaB, 4rto KoHBeHIMs SBIsieTcs
JKMBBIM HHCTPYMEHTOM, KOTOPBIN JOJDKEH
TOJIKOBATHCS C YUYETOM COBPEMEHHBIX YC-
JIOBHH.

B koHTeKcTe M30paHHBIX MPUMEPOB
0(UIMATBHOTO  TOJIKOBAaHMS IPABOBBIX
TEKCTOB €IIe pa3 XOYeTCs MOMYCPKHYTh
POJTb TePMEHEBTHKH, KOTOpasi B aHAJIOTHY-
HBIX CHUTYalUsiX BBINOJHACT POIb (HHIIO-
cO(CKO-TIPaBOBON OCHOBBI FOPUANYECKON
JMHTBUCTHKH, Oaroziaps 4emy IpeJicTas-
JsIeTCS BO3MOXKHBIM JIOCTUIaTh BBICOKUH
YPOBEHb  CIPABEIUIMBOTO  MPUMEHEHHUS
HOPMBI B OTHOILEHHH KOHKPETHBIX JIMII.
AHAJIOTMYHYIO POJIb B JOCTH)KEHUH CIIpa-
BEJUIMBOCTH MOXET BBIIOJIHATh TEKCT
MEK/IyHapOHOTO JIOKyMEHTa, TOJIKOBa-
HHE KOTOPOTO TAKXXE OCHOBBIBACTCS Ha
MIPUHIIUIAX TepMEeHEBTHKH. Onupasich Ha
JMHAMHYECKY HMHTeprpeTaiuio KoH-
BeHuuu, Cyl CYMTACT, YTO HACTYIHUIIO
BpEeMsI [TPU3HATb, YTO IIPH ONPEICICHHBIX
o0CTOsTENILCTBAX IIPaBa, rapaHTHPOBAH-
Hble cTaTbell 8 KoHBEHIMH, MOTYT TOJIKO-
BaThCs KaK BKJIIOYAIOIIME MPABO Ha yBa-
JKEHHE KOMITaHUH, (puitnaga uin Ipyroro
KOMMepuecKoro nomemeHus [ 12].

IIpomomxum Te3uc Epomeiickoro
Cya MO IpaBaM YeJOBeKa, IIOCKOIBKY OH
HMEET HENOCPEICTBEHHOE OTHOIICHHUE K
OJIHOMY M3 aCTEKTOB FOPHIMYECKOIT JIMHT -
BHUCTHKH, & UMEHHO — IIEpPEBOJ IpPaBO-
BBIX TCPMHHOB HAllMOHAJIBLHOI MPaBOBO
CHCTEMbI OJTHOTO TOCYJapcTBa Ha MPaBo-
BOM sA3BIK Ipyroro rocyaapcrsa. «CHaya-
1a Cyz1 OTMEHaeT, 4To 3TO JIeJIO OTJINYaeT-
Csl OT YHNOMSIHYTOTO BbIlIe 110 ey PyH-
ke, Kpembe u Msutuxe (Nel), mockonbky
3asBUTEIIH SBJISIOTCS IOPUINYECKUMH JIU-
LIaMH, 3asBJISIFOT O HApYIICHUH UX IpaBa
Ha YBa)KCHHE CBOCTO <OKMJIMINA» COIIAC-
HO craree 8 Komenmmm [13]. Opnaxo
Cya OTMETHII, 9TO, KaK 3TO OBLIO paHbIIIe,
CJIOBO «MECTO JKHTEIIbCTBa» (BO (hpaHIy3-
CKOIf Bepcuy cTaThi 8) umeer Oosee Imu-
POKYIO KOHHOTAIIHIO, €M CIIOBO «IIOM» U
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MOXXET PAaCIPOCTPAHATHCS, HAIIpUMep, Ha
oduc (cMm. Niemietz, UTUpyeMOe BBIILE,
ct. 34, § 30)» [14, ¢.382].

Hccnenys 3amuty mpaBa Ha yBaxe-
HUE >KUJHIA B TpakTuke EBpormericko-
TO cyAa mo mpaBaM desoBeka, A. Ksama
MIPUIILIA K BBIBOAY, YTO TEPMHH KUIIBEY,
HMCIOJIE30BaHHEIN B 4.1 cT. 8 KouBeHmmu o
3aIIMTE MPaB YEIOBEKAa U OCHOBHBIX CBO-
00/1, UHTEPIPETUPYETCS JTOCTATOUHO IIHU-
POKO (TIpH 3TOM €XKETOHO JOMOITHSIETCS)
1 MM OXBAaTbIBAETCS, B YACTHOCTH:

1) Xwioe NOMEIIeHHE, B KOTOPOM
MIPOXKMBAET JIMLO (HAaIpUMEp, pellIeHUe
EBpomeiickoro cyna mo genam yeioBeka
o aenam Byk npotus ['epmanuu (Buck v.
Germany), IIpoxonoBuu nportus Poccun
(Prokopovith v. Russia));

2) KOHKPETHOE MECTO J>KHTENbCTBA,
C KOTOPBIM YEJIOBEK HMENl JOCTATOYHO
JUTUTEITbHBIC CBSI3H, TAKE CCITH 3asIBUTEIb
HE NPOXUBAJ B HEM B TCUCHHC [UTUTEIIb-
HOTO BpeMeHH (Hampumep, perieHue EB-
pOmelcKoro cyaa o JiejaM 4YesioBeKa 1o
nenam HoBoceneukuid npoTuB YKpauHbl
(Novoseletskiy v. Ukraine), [TpokonoBu4
npotuB Poccun (Prokopovith v. Russia));

3) MecTo, B KOTOPOM IIPOKUBAIO
JIMIO M Kyla HAaMEpeBaJOCh BEPHYTHCS
(manpumep, pemenne EBponelickoro cyna
T10 JieJIaM 4YelioBeKa 1o aeiny ['uuioy mpo-
tuB Coenunennoro Koponescraa (Gillow
v. The United Kingdom);

4) xunpe (QU3NUECKOro JIMLA, KOTO-
poe OIHOBPEMEHHO SBISETCS O(pHCOM
BO3IVIABJIACMOW MM KOMIIAaHMHU (HAIpu-
Mep, pemenue EBpomeiickoro cyna 1o
JIe7IaM 4YesioBeKa o ey Yaresn nmpoTus
Coenunennoro KoponesctBa (Chappell
v. The United Kingdom);

5) momeneHus M, CBA3aHHBIE C €T0
npo)eCCHOHANIBHON AeATENbHOCTBIO (Jie-
JI0BO# oduc, Harpumep, aaBoKara, HOTa-
puyca u ap.) (Hampumep, penrenue EBpo-
MEHCKOro cyzia 1o JieJaM 4eloBeKa JIeNo
Humur npotus I'epmanuu (Niemietz v.
Germany), ITanTeneenko npoTuB Ykpau-
uel (Panteleyenko v. Ukraine), CmupHOB
npotuB Poccun (Smirnov v. Russia);

6) odunmanbHEIi Oo(UC KOMITAHHH,
ee umanoB wiM CiyKeOHbIE MOMelle-
Hus (Hanpumep, perienue EBpormeiickoro
cyaa 1o JiefiaM yesioBeka 1o aesnam Konac
Oct nporus Opannuu (Stes Colas Est and
others v. France), Pomen u IlImur mpo-
tue JlrokcemOypra (Roemen and Schmit
v. Luxembourg);

7) MecTo, B KOTOPOM JIMIO MPOXKHU-
BAET, JIaJKe €CIIM OHO O00OpPYNOBAaHO IOA

KWIbE C HapyLUICHHEM HalMOHAJIbHOIO
3aKOHOJATENbCTBA (HAIPUMEp, KpbITas
moBo3ka (KHMOUTKA), B KOTOpOi coOupa-
J1aCh )KUTH LIbITAHKA Ha 3eMJIe, OHA PHOO-
pena ans sToii nenn) (pemenue Epponeii-
CKOTO CyZAa IO JIeJIaM 4YeIOBeKa IO eIy
bakmu nporuB Coennnennoro Kopornes-
crBa (Buckley v. the United Kingdom)
[15, c. 69]. Takum obGpa3om, uHTEpHpE-
TaTop JOJDKEH O0O0s3aTeIbHO YYUTHIBATH
0COOEHHOCTH TIPaBOBOM JEHCTBHTEIHLHO-
CTH, COLUMOKYJIBTYpHbIE (AaKTOPBI U TOMY
noytoOHoe.

Hewmeuxkwuii npaBosen Aptyp Kaypman
B LEJIOM pacCMaTpuBaeT I€PMEHEBTHUKY
Kak (prI0co(uio IOPUINIECKOTO SI3bIKA B
ee mpakTuyeckoM npumeHenun. Cdepoii
NPUMEHEHHS TePMEHEBTUKH OH CUHTACT
JIESITeBHOCT CyZIbH, KOTOPBIN SIBIIAETCS
PYIOpPOM AEHCTBHTENBHOTO, a HE KHIK-
Horo npasa. IMEHHO Cybsl OCyILECTBIIS-
€T COIIOCTABIICHHE SI3BIKOBBIX BBIPAYKCHUIT
MPaBOBOM HOPMBI M IOPHIMYECKOTO CO-
JIepyKaHus. KOH(IIMKTA, YTO PEryaupyer
JlaHHas HOpMa.

I'epMeHEeBTHKA BBICTYIAET KaK METO-
JIOJIOTUYECKUI HHCTPYMEHTApHH, C TO-
MOIIIBI0 KOTOPOTO MbI MOXEM HE TOJBKO
MHTEPIPETHPOBATH U TOHUMATh TEKCT, HO
U y3HaTh aBTOpa TEKCTa — 3aKOHOJATEJIs,
obmecTBO, ero wucropuio. [epmeneBTu-
YeCKHH Crmocod TOHWMAaHHS OCHOBAaH
Ha TPOHMKHOBEHWH HE TOJNBKO BO BHE
BEIpOKCHHBI (OOBEKTHBHBIN), HO WM B
CyOBEKTHBHBIH MHp, KOTAA TOJKOBAaHUE
OCyILIECTBISIETCA € Y4ETOM MO3ULUH WH-
TEpIpeTaropa U HHAUBHIYAJIbHBIX OCO-
OGeHHOCTE} S3bIKa aBTOPA.

BoiBoabl. Takum 00pa3oM, repMeHeB-
THKA KaK MCKYCCTBO IPOHUKHOBEHHS OJI-
HOTO CO3HAHHA B JIPYroe, Kak MCKYCCTBO
TOJIKOBAHUSI M TOHMMaHHs (OCO3HAHUS),
ke HE WMesl CMHOTO TOHSATHS, Mpea-
YCMaTpuBaeT BO3MOXKHOCTb LEIOCTHOTO
OCMBICIICHUSI IIPaBOBOTO TeKkcTa. OCHOB-
HBIMHU TTOHATHSIMHU (ritocockoil repme-
HEBTHKH SIBIIIFOTCS «CIIOBOY, «JIHAJIOT», &
T'ePMEHEBTHUYECKUIl OIBIT OCHOBBIBACTCS
Ha CTPEMJICHHH OJHOTO coOeceHHUKaA I10-
HATH Apyroro. Opuanueckas repMeHeB-
THKA, KaK HMCXOAHAas M3 (UI0CO(PCKON,
SIBJIACTCS HEOTHEMJIEMOIl YacCThIO FOPUIU-
YEeCKMX HCCIIEI0BAHMUI, OCYIIECTBICHHUE
KOTOPBIX B COBPEMEHHOM HH(OpMAIHOH-
HO-IIPAaBOBOM NPOCTPAHCTBE HEBO3MOKHO
0e3 omepHpoBaHMS TEKCTOBBHIMH JIOKY-
MEHTaMH HOPMAaTHBHOTO WM JOKTpPHU-
HaJIFHOTO XapakTepa, B KOTOPBIX IPaBO
HaXoauT (hOpMaIM30BaHHOE BEIPAKEHUE.
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POJIb OPUIUNYECKHUX CUMBOJIOB
B KOHTEKCTE IICUXOJOT'MYECKOM
IIKOJIbI ITPABA

Basnepus MALITETJTUHA,
acpaHT Kadeapbl 00MEeTeOPETHICCKON FOPUCTIPYICHITUI
HanmonaneHoro ynusepcurera «Oecckas FopuInIecKast akaeMus
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AHHOTADIUA

B craree mpoBoauTCS TeOpeTHUECKOE MCCIIEOBAHUE IOPUIMUYECKHX CHMBOJIOB B
KOHTEKCTE NICHXOJOTMYEeCKON IIKOJIBI TIPaBa, aHAIN3UPYETCsl B3aUMOJIECHCTBUE FOPHIH-
YECKUX CUMBOJIOB M HHTYUTHUBHOTO IIpaBa B ricuxosiorndeckoil reopuu JI.U. [etpaxun-
Koro. ABTop GopMupyeT MOHATHE IOPUIUYECKUX CUMBOJIOB C IO3ULMH HAyYHOU Kare-
TOPHH «IIPABOIIOHMMAHHE; IEIaeT BBIBOA, YTO IOPUIMUYECKUE CHMBOJBI (OPMUPYIOT
UJICOJIOTUYECCKUI 2JIEMEHT U ONIPEIEIIAIOT YPOBEHD PA3BUTUSA IIPABOBOU ACATEIBHOCTH.

KnrodeBblie ci10Ba: CUMBOJIMKA, IPABOBOM CUMBOJI, TICUXOJI0THYECKast IIKOJIa, FOpH-
JMYECKUI CUMBOJI, HHTYUTHBHOE IIPaBO, IIPABOCO3HAHNE, HOPMATUBHBIN (aKT.

THE ROLE OF JURIDICAL SYMBOLS
IN THE CONTEXT OF THE PSYCHOLOGICAL OF LAW

Valeriya MISHEGLINA,
Postgraduate student of the Department of general theoretical jurisprudence
of National University «Odessa Law Academy»

SUMMARY
The article deals with the theoretical study of legal symbols in the context of the
psychological school of law, the interaction of legal symbols and intuitive law in the
psychological theory by L.I. Petrazhitsky. The author forms the concept of legal symbols from
the position of the scientific category "legal understanding"; concludes that legal symbols
form an ideological element and determine the level of development of legal activity.
Key words: symbolism, juridical symbol, legal symbol, psychological school of
law, intuitive law, sense of justice, normative fact.

REZUMAT

Articolul se ocupa de studiul teoretic al simbolurilor juridice in contextul scolii de
drept psihologic, se analizeaza interactiunea simbolurilor juridice si a dreptului intuitiv in
teoria psihologica a LI. Petrazhitsky. Autorul formeaza conceptul de simboluri juridice din
pozitia categoriei stiintifice "Intelegere juridica"; concluzioneaza ca simbolurile juridice
constituie un element ideologic si determina nivelul de dezvoltare a activitatii legale.

Cuvinte cheie: simbolism, simbol legal, scoala psihologicd, simbol juridic, drept
intuitiv, simt al justitiei, fapt normativ.

IlocTanoBka npodaembl. CoBpeMeH-
HbIE PEATMH Pa3BUTHs YKPAMHCKOTO IoCy-
JIapCTBa, CTPEMJICHHE OCTPOUTH TPaXkIaH-
CKoe OOILECTBO M IPABOBOE IOCYIAPCTBO
BBIIBUTACT HA TIEPBBIA IUIaH, 110 HaIIeMy
MHEHHIO, HEOOXOANMOCTD M3ydIeHUS] NMEH-
HO TICUXOJIOTHYECKOH Teopuu mpasa. Opu-
JMYEeCKas CHMBOJIMKA PacCMaTpUBAETCs
B HAy9HOH JIUTEpaType B CBS3H C OOIINM
HOHATHEM CHMBOJIA M TOWH POJIBIO, KOTO-
PYIO CHMBOJIBI WIPAIOT B OOIIECTBEHHOM
*Ku3HU. [IpH 3TOM TPaJMIMOHHO AKIEHT
JIeNIaeTcs  Ha  LIEHHOCTHO-YCTAQHOBOYHBIX
9NIEMEHTaX IPOGECCHOHAIBHOMN KYJIBTYpbI

U IPaBOBOrO MeHTajuTera. ABTOpBI pac-
CMaTpUBAIOT YCTAHOBKH FOPUCTOB-IIPAK-
THKOB, PAa0OTHHUKOB PAa3IMYHBIX IPABOOX-
PaHHUTENBHBIX CTPYKTYD, IpeCTaBUTENCH
opundeckoi Hayku. JlanHas mpobnema
Yarie BCEro TpaHc(HOpMHUPYETCst B TICHXOIIO-
THYECKYH0 cepy U Takum 00pa3oM HaXOIUT
CBOE pEIICHHUE, YTO U 00YCIIaBINBACT HEOO-
XOIMMOCTh  JIAJIbHEHIIIErO  MCCIICI0BAHMUSI
IOPUANYECKOHl CHMMBOJIMKH Kak IIPaBOBOIO
(eHomeHa.

AKTYyaJIbHOCTb TeMbl HCCJIE/I0BA-
Hus. CuMBoIMYecKas OrpaHka IIpaBa,
CIIOKMBLIASICS  MCTOPUYECKH, SBISIETCS



PN ARTIE 2018

HEOTHhEMJIEMOIl 4acThlO0 IPABOCO3HAHMS,
OIpE/IeNICHHOW  NPaBOBOH  KYJBTYpBI,
KOTOpasi BBINOJIHAET PEryJIsTUBHYIO, CO-
LHaIbHYI0, HH()OPMALMOHHYIO, OpPHUCH-
THPYIOLLYIO ¥ OXPaHUTEIbHYIO (DYHKIHH.
CornmacHO  ICHXOJOTMYECKOH — TeopuH
npasa, JI. [lerpaxkuikuii 00BsCHIET HICH-
XOJIOTUYECKUN MEXaHU3M BO3ICHCTBUS
PETYIATHBHBIX CHCTEM — IIpaBa, MOPAJH —
Ha TIOBEJCHHUE JIOZeH; B paMKax TaKOTo
B3aUMOJICHCTBHS SBISIETCS HEOOXOANMBIM
00IIeTEOPETHYECKOE OCMBICIICHUE KaTero-
PN IOpUIMYECKUX CUMBOJIOB. MIX poib B
COBPEMEHHBIX YCIOBHAX MOXET M JIOJKHA
OBITh YCHJIEHA B OTHOILICHUSX, TAaK KaK 3TO
SIBJISICTCS. OJHUM U3 BO)XHBIX YCIOBMH VIS
MOCTPOCHUST TIPABOBOTO TOCYAApCTBA |
JIEMOKPaTHYECKOTO IPayKJIAHCKOro 001ie-
CTBa.

Cocrosinue uccienopanmsi. IIpenmy-
[IECTBEHHO HCCIIEIOBAaHNE CUMBOJIOB, B TOM
YHCIIe TIPABOBBIX COCPEIOTOUCHO B PaMKax
0011e(hIIT0CO(CKIX, MTOTUTHKO-COIMOIOTH-
YeCKUX U MPABOBBIX TEHCHIUI Pa3InYHOM
TIEPUOAN3ALINHI U JIOCTATOYHO LIMPOKOM 1po-
Onemaruky. Tak, CyIIHOCTb U NIpeHA3HAYE-
HHE CUMBOJA B (DHI0CO(CKOM €ro moHuMa-
Hun m3y4eHsl A. bensiv, D. Kaccupepom,
A.®. JloceBsiv, M.K. Mamappamsumm,
AMWN. TluraneBerv, A.M. [lsTuropckum,
K.A. Ceacesiom, K.I'. FOHTOM 1 /1p.; HOTH-
THKO-COIIMOJIOTHIECKas! CIIeIH(hIKA CHMBO-
10B orpaxeHa I1.A. baknanosbiM, T.H. bel-
xoBoit, K.C. T'ajpkueBsm, A.YO. Imyrmaxo-
BeM, H. Camvunemv, FHO.I1. Tenowm, n mp.;
nipo0riemMaTrKa IIpaBoOBOM CHUMBOJIMKH JIeTIa
B OCHOBY uccienoBanuii A.B. Hukutuna,
C.B. Cannuxosa, B. Peuuntkoro, I1./1. 11la-
JIaTMHOBA, U JIP.

B xoHrtekcre wu3ydeHus mpoOIeMbl
mpaBoBoro BozzeiicTus B Tpynax JLU. Tle-
TPaKUIKOTO METOMOTOTMYECKYIO PONb ChI-
rpaii MOHOTpAapHUIECKUE HCCICOBAHUS
C.H. breagnoro u M.A. BojikoBoO#, B KOTO-
PBIX M3yJaliCsl KOMITIEKC TEOPETHUKO-TIPaBoO-
BBIX IPOOJIEM, CBSI3aHHBIX C MEXaHH3MOM
peamm3armu nipaBa. Borblnyio sBprcTHYe-
CKY0 3HaUYMMOCTb B IIJIaHE PACKPBITUSI TICH-
xoJoruyeckoro noaxozna k mnpasy JLU. Ile-
TpaXHUIIKOro uMeu U padotsl D.B. Kysne-
uosa, C.A. IlaTkuHOMN, MCCIenyomuX ero
TEOPUIO B KOHTEKCTE OHXEBHOPUCTCKOM
TICUXOJIOTHH.

ILlens cTraTbM COCTOHT B ONPEAENICHIN
MecTa ¥ POJN IOPUIMIECKHX CHMBOJIOB B
COBPEMEHHOM TOCYTapcTBE B KOHTEKCTE
TICHXOJIOTHIECKON IIKONBI mpaBa. JlocTu-
JKEHHE YKa3aHHOW IIeNM TIpeyCMaTpHBaeT
peleHne Takol 3aauM, Kak OmpeiesieHHne

B3aUMOJICHCTBUS  MEXIYy HMHTYUTHBHBIM
MPaBOM M IOPUIMYECKUMU CUMBOJIAMH.

H3noxeHne OCHOBHOIO MarepHaJja.
HccnenoBanue MCHXOIOTHYECKOH TEOPUH
MpaBa TMO3BOJISIET C/IENATh BBIBO, YTO TIpa-
BO IICJIMKOM CBOIUTCS K MHIUBHIYaTbHON
ncuxuke. K TCHXOmorndeckoMy MOHSTHIO
npaBa TPUXOAAT TPEACTABUTENN Pa3HBIX
HalpaBlIeHUH, MO3TOMY O IICHXOJIOTHU3ME
MO’KHO TOBOPHTB KaK 00 OJTHO M3 BEIYIIIX
TEH/ICHIIMH COBPEMEHHOH FOPUCTIPYICH-
mpm. [Ienxomornsm 0co0eHHO MHTEHCHBHO
[IPOHU3BIBACT MO3UTHBUCTCKYIO IOPUCIIPY-
neHiuo.  COOTBETCTBEHHO, Gnaronaps
CBOMM TEOPETHKO-TIO3HABATEIbHBIM (DYHK-
LM TICUXOJIOTHYECKAsi TEOpHsi CIOCO0-
CTBYET HOBOI MHTEPIpPETALNU TIpaBa U Cy-
JIeOHOTO TIPaBOTBOPUYECTBA, (POPMUPOBAHUIO
oOpasa mpasa, pacIIMPEHUIO COICPKAHUS 1
TIOHSTHSI TIpaBa u Jp.

Hayuanoe u npogeccroHanbHOE MpaBo-
CO3HAHHE CYIIECTBCHHO OTIMYAIOTCS OT
TIOBCETHEBHOTO CHEIM(HUKOH BOCIIPHSTHS
npaBoBOi nelictBuTenbHOCTH. [Ipodeccop
YHUBEPCUTETA U CENIbCKUM KUTENb OfHY U
Ty e MPaBOBYIO PEATBHOCTh BOCIIPUHUMA-
€T, OILYIAeT U UHTEPIPETHPYET aOCOMIOT-
HO TO-pazHoMy. [lOMUHHpOBaHUE TEX WIH
WHBIX CTPYKTYPHBIX SJIEMEHTOB MPAaBOCO-
3HAHUA: TEOPETUYECKOM IIPAaBOBOM OHTO-
JIOTUH — B TIPABOBOM CO3HAHWM YYCHBIX;
[IPAKTUYECKON MPaBOBOM OHTOJIOIMU — B
MPaBOCO3HAHNY FOPUCTOB; IPABOBOI IICH-
XOJIOTUH — B IIPABOCO3HAHNH OOBIBATENEH, B
OCHOBHOM O0YCITOBJIEHO BCE TOM K€ MpaBo-
BOW pealbHOCTBIO, B KOTOPOH HaXOISTCS
9TH cyObeKTHI [1, C. 8].

Jis moHMMaHUSLT HApOJHOTO MPaBoO-
CO3HAHUS BWKHBIMU  SBISIIOTCS  UJEH
JLIleTpaXuIKoro — OAHOTO U3 CaMbIX CaMO-
OBITHBIX U HEMOBTOPHMBIX MBICIUTENCH B
WCTOPUU OTEYCCTBEHHON FOPHUCTIPYACHIIUH,
¢unocoda, commonora. CBOIO MCHUXOIOTH-
yeckyto Teoputo mpasa JLIlerpakurkuii
Ha3BaJl SMOTUBHOU. [Ipu 3TOM OH aKLeHTH-
PpOBaJI BHIMaHHUE Ha CyIIIEeCTBOBAHUH MHTEN-
JIEKTyaJIbHBIX (BBICIIHX, OJIAHKETHBIX) dMO-
uuii. B rcuxomoruy 310 OBLIO HOBALKEH,
[OCKOJIbKY TaKhe SMOLIMM, KaK BOJHEHUE
WM TIepEeKUBAHUE, OOBIYHO CBSI3BIBAIOT C

YyBCTBaMH.
JLIleTpaKulKuii BBIACISI JBa BUAA
peambHOCTH — (U3UUECKYIO (MaTepH-

aNbHYI0) W HCHXHYecKyro. [lockombky
HEBO3MOJKHOCTh OTHECEHHs IpaBa K (u-
3W9IeCKOH peaslbHOCTH (HampuMep, 9acTu-
(bl TIEYaTHOW KPacKu, KOTOPOH HaHECeH
TEKCT 3aKOHA) JOCTAaTOYHO OYEBHJHA, TO
HE OCTaeTcsi HUYEero JPYyroro, Kak IpH-

3HaTh IPaBO 0COOOI IICUXUYECKON peallb-
HocThto. IlpaBo s JI. [erpaxkuikoro —
HE 3aKOHOZATEeNIbHbIC HOPMBI, HE IPaBO-

BbIC OTHOILEHUS, KOTOpPbIE OOBEKTHBHO
CKJIaJBIBAIOTCS B O0OIIECTBE, TEM 0OJIEE HE
KaKas-TO «Ufes» B IUTATOHOBCKOM CMBIC-
7e, a HMCKIIOYNTEIbHO WHANBHIYaIbHOE
NICUXWYECKOE SIBICHHE — IICHXHYECKOEe
MepeKUBaHNe, KOTOPOE HMEET O0COo0bIe
npusHakd. VX ormmume ot apyrux mepe-
KMBaHWH — B JIBYCTOPOHHEM Xapakrepe,
B JIBOMHOHM (DyHKIHUH: C OIHOH CTOPOHBI,
OHHM BOCIPHHUMAIOTCS KaK TakKHe, KOTO-
pble aBTOPUTETHO (MMIEPATHBHO) BO3JIa-
raloT Ha JIMIO Kakue-Tubo 00sS3aHHOCTH,
a C Jpyroil — OHM ABTOPUTETHO OTIAIOT
JpYromy, TpPEIIHCHIBAIOT €My TO, YTO
TpeOytoT ot Hac. Takue SMOLMHU OH orpe-
JEeTIsT KaK MMIIepaTHBHO-aTpUOyTHBHEIC,
MpUYeM Haludue aTpuOyTHBHOH COCTaB-
JISIOIIEH M CUMTAll CyThIO TpaBa, 4ToO OT-
JIMYAeT ero Kak CHenu(uyecKkoe SBICHNE
OT IPYTHX, B YaCTHOCTH, MOPAJIH, KOTOpast
UMEeT OJHOCTOPOHHHUH HMIepaTHBHbIN
Xapaxrep.

HWrak, ncuxonoruyeckas T€OpHs HpH-
3HAaeT MpPaBOM KOHKPETHYIO IICHXOJIOIU-
YECKYI0 PEaJbHOCTh — IPABOBBIC SMOLMH
yenoBeka. [locieHre MMEIOT MMIepaTHB-
HO-aTpuOyTHBHBII XapakTep U JEJATCS Ha:
1) mepe>xuBaHus TTO3UTUBHOTO TIPaBa, KOTO-
pOe YCTaHOBJIEHO TOCYIApCTBOM; 2) Tiepe-
JKUBAaHWSI MHTYHUTHBHOTO, OCOOOTO TIIpaBa.
VHTYyNTHBHOE TIpaBO BBICTYHACT pETYIIs-
TOPOM TIOBEJICHHS YEJIOBEKa, TI09TOMY pac-
CMaTpUBaETCs Kak peanbHoe, 3P (eKTUBHOE
npaBo. [I03UTHUBHBIM B 3TOH TEOpHH, IO
07100pUTENBHOMY HaMH MHEHHIO Tpodec-
copoB M. Kenbmana u A. Myparuna, siB-
JeTCs TO, YTO Teopust oOpaliaeT BHUMA-
HME Ha OJIHY M3 BOXKHBIX CTOPOH IPABOBOM
CUCTEMBI — IICUXO0JIOrHYecKyto. 1 310 cooT-
BETCTBYeT JCHCTBHTEIHLHOCTH, HMOCKOIBKY
HEBO3MOXXHO TOTOBUTH U M3[aBaTh 3aKOHHI,
HE YYHUTHIBas IICHXOIOTUYECKHE 0COOEHHO-
¢ty MHMBHIA. Hemocrarkamu 3Tol Teopuy,
T10 €70 MHEHHIO, SIBIISIFOTCS €€ OJJHOCTOPOH-
HMI XapakTep, OTpbIB OT OOBEKTUBHON pe-
QIbHOCTH, HEBO3MOKHOCTH B €€ paMKax
CTPYKTYPHpPOBAaTh 1PaBO, OTIMYHTH €ro OT
JPYTHX COLMAIBHO-PETYISATUBHBIX SBICHHI
[2,c. 196].

PaznesieHre Ha MHTYMTHBHOE M TMO3HU-
TUBHOE IpaBo B Teopuu JLIlerpaxuikoro
HAllOMUHAET JICICHHE Ha IO3UTHBHOE H
€CTeCTBEHHOE IpaBo. VIHTyHTHBHOE IpaBo
SIBIISIETCSI CBOETO pojia JlabopaTropueil Bcero
npaBa ¥ KPUTEPUEM OLECHKH U dPHEKTHB-
HOCTH, A€HCTBEHHOCTH MO3UTHBHOTO ITPaBa.
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KpurepreM Takoro paszieineHus sBISIETCS
HAJIMYUE TPEACTABICHUSI O HOPMATHBHBIX
(aktax B mpaBoBoii dmoiwu. [lo3uTHBHOE
[PaBO CBSI3aHO C IPABOBBIMU AMOLIMSMH,
B KOTOPBIX TPHCYTCTBYET HNPE/ICTABICHUE
0 HOpMaTHBHOM (pakTe, a HMHTYHTHUBHOE
MPaBO — € HMOIMSAMU Oe3 MPEeCTaBICHHS O
HOPMAaTHBHBIX (hakTax (3Mommu 0e3 OImophl
Ha KOHKPETHBII HOPMATHUBHBIHN (aKT: 3aKOH,
YCTHOE HACTaBJICHHE OTLA, COOCTBEHHOE
TBEPIOE pEIIeHE U Jp.).

JI. . Tlerpaxuixuii cyuraet, 4yTo HH-
TYMTUBHOE IIPaBO €CTh CIPABEUIUBOCTb.
[NepexxuBaHue CrpaBeIMBOCTH 1O (Hop-
ME TOMY, YTO IPHIUCBHIBACTCS IPABOBBIM
SMOLIMSAM, HUMEHHO HMIIEPATHBHO-ATPHOY-
THBHBIC TEPEKUBAHUS (HAIIPUMEp, IO
CNPABEIMBOCTH  BEJIUT», «IIO CIIPaBes-
JIMBOCTH HMMeEET mpaBoy» u Ap.). Crpasen-
JMBOCTh HE 3aKpeIuieHa B HOPMaTHBHBIX
(hakTax, oHa €CTh YMCTasl SMoLWs. Takum
00pa3oM, UHTYUTHBHOE NPABO CTAHOBUTCS
TeM OCHOBAaHHEM, KOTOPOE TaK HEOOXOHMO
€CTECTBEHHOMY IipaBy. [lcuxomormdeckas
teopus ipasa JI. U. [lerpakurkoro o6Hapy-
JKUBAET CYILIECTBEHHYIO CBS3b B IIPABOBBIX
IMOLIMAX YeJIOBEKa, KOTOpasi MOXET ObITh B
o011eM BHJIe Ha3BaHA «4yBCTBOM CHPaBell-
nmBocTH» [3, ¢. 90].

[lpn pasngeneHun mpaBa HA TO3UTHUB-
HOE ¥ HHTYHTHBHOE H HCCIELYs KaTerOPHIO
CTIPaBEUTMBOCTH, MOXXHO MPHHTH K BBIBOLY,
YTO 371eCh HAOMIONAeM MHTYHTHBHO-TIPABO-
BO# (peHomeH. CoracHO TaHHOMY TIOJIXOZLY
MpaBOBBIE OObIYay, HOPMATHBHO-TIPABOBBIE
aKThl, UMeroUe (HOpMy 3aKOHA, KPUTHKY-
I0TCS C TOUKM 3PEHMS CHIPABEIUIMBOCTH KaK
Hekoll BbIciiel Mepbl. OIHM MPU3HAIOTCS
KaK OTBEYAOIIMe TPeOOBAaHHUAM KaTeropuu
CIIPaBEUIMBOCTH, JPyrUe OTPHULAIOTCS, TaK
KaK He OTBEYaIOT TPEOOBAHUSM CIIPABE/JIN-
BOCTH, ¥ KaK CIIEAICTBHE 3TOMY — CIIPaBeJl-
JIMBOCTh O3HAYAaeT WHTYHTHBHO-TIPABOBBIC
HOPMBIL.

PaccmoTpuM B3amMOeHiCTBHE MHTYH-
THUBHOTO TIpaBa ¥ IOPUIMIECKUX CHMBOJIOB.
Ham mnpencrapisieTcsi, 4TO MHTYHTHBHOE
NPaBO, BBICTYIIask PETYISTOPOM MPaBOBOTO
MOBE/ICHHS JINYHOCTH, ITyTE€M BHEIPCHUs
B CO3HAaHHE JIMYHOCTH YCTOHYMBBIX, CO-
[UAJIbHO-THIIMYHBIX YepT GpopMHUpyeT Mo-
3UTHBHbBIC CBOWCTBA IIPABOBOIO IOBEE-
HMS. VIHTYHTHBHOE NpaBO — CBOErO poja
MICHXOJIOTHYECKAsl OIEHKA MOBEJCHUS HH-
IMBHIA, Oa3UpyOIIAscs Ha IOHHUMAaHHUU
CTPaBeUTMBOCTH. 3HAUECHHE TAKOTO ITIpaBa
1 OCO3HAHWS HEOOXOMMMOCTH M 3HAYHMO-
CTH WCHONHEHHs] 00yCIIaBINBaeT CTEIEHb
PETyINpOBaHUS IPABOBOTO MOBEICHHS de-

J0BeKa. B pesynbrare peasibHOE 110BeICHNE
MOXKET COBIACTh C MHTYHUTHBHBIMH IIpe[-
CTaBJICHUSIMHU, NIPH/ABasi UM COBPEMEHHYIO
TPaKTOBKY [4, c. 32].

TlockonbKy HWHTYHTHBHOE IIpaBO He
3aKpEIICHO HOPMaMH, TO OHO M HEe OOBbEK-
THBHO, 8 MH/IMBH/IyaJIbHO, TaK KaK KaXKIblil
MO-CBOEMY TEPEKHMBACT MPABOBBIC AMOIIUH.
3aBUCHT 3TO MEPEKUBAHUE OT MHIWBUIY-
IBHBIX OCOOCHHOCTEH M O0OCTOSITENIBCTB
KU3HH KaXKJIOTO YEJIOBEKa, €r0 Xapakrepa,
BOCITMTaHHUs, 00pa30BaHMs, COLMAIBHOTO
HOJIOKEHHUS, MPO(GECCHOHANIBHBIX 3aHATHH
U T.J. BerenctBue MHAMBHIYaIBHOCTH M
HE3aKPEIUICHHOCTH B HOPMATUBHBIX aKTax,
HMHTYUTHBHOE IIPAaBO JIETKO BIIMCHIBACTCS
B KOHKPETHbIC YCJIOBHSI KOHKPETHOIO CITy-
yast. Cleyer OTMETUTh, YTO, HECMOTPS Ha
TO, YTO FOPUIHYCCKUE CUMBOJIBI SIBISIOTCS
AKTHBHBIM 3JIEMEHTOM CHCTEMBI IIPABOBOTO
PEryJaupoBaHusi OOIICCTBCHHBIX OTHOIIIC-
HU{, OHH HE MOTYT Y4€CTh BCE 0OCOOCHHOCTH
cutyaiu. TTOCKOJIBKY FOPUIIMYECKHE CHM-
BOJIbI B OOJIBIIMHCTBE CBOEM 3aKPEIUICHBI
Ha 3aKOHO/IATeIIbHOM ypOBHE. MIHTYHTHBHOE
npaBo SBISETCs Oolee INEepeKHBACMbIM B
SMOLMOHAJIBHOM ILIaHe. B Takux obnactsix,
KaK CeMEHHbIC OTHOILCHHUS, Ipyx0a, yaie
pELICHUs NPUHUMAIOTCS C TIO3UIIUK HHTYH-
tuBHOTO TIpaBa. Cdepbl rocyrapcTBEHHOro
YIIPaBICHHUS, B CBOKD OYEpE/lb, PEryIIHpY-
FOTCSI TIO3UTHBHBIM TPaBOM, B TOM YHCIIC
U C THOMOIIBIO FOPHANYECKUX CHMBOJIOB.
C dopMabHOCTIMH, KOTOPBIC HE HHTEPECY-
FOT HHTYHUTHBHOE MPaBo, paboTaeT MO3UTHB-
HOe IpaBo. MTak, IopuanYecKue CHMBOIIBI,
MO3UTHBHOE IIPABO M IIPAaBO MHTYUTHUBHOE
B3aUMOJICHCTBYIOT, TT03TOMY JIOJDKHBI JIeH-
CTBOBATh OZIHOBPEMEHHO U COINIACOBAHHO.

Cretpduaeckoit (HopMoii BbIPaKESHHS
NPABOBBIX BEJICHUH SIBIISIIOTCS ITIPABOBbBIC
CHMBOJIbI, KOTOPBIE IPOU3BOIHBI OT CHMBO-
JIOB OOIIECOLMANBHBIX U MPEICTABIISIIOT CO-
00i1 yare BCero MpaBoOBOE OMOCPEIOBAHUE
3HAKOBBIX KOJM-(DUIIMPOBAHHBIX PErYJIATO-
POB OOIIECTBEHHBIX OTHOIICHHIA, MCTOPH-
YECKHU CIIO-KHBILMXCS HAa YPOBHE 0OBIYACB
U Tpaguiui [5, c. 71]. [IpaBoBble CHMBOJIEI
B IIPaBOBOIl CHCTEME COBPEMEHHOI'O IoCy-
JIapCcTBa BBICTYNAIOT 3()(EKTHBHBIM Cpeji-
CTBOM IIPAaBOBOH KOMMYHHKAIIMH — IIPO-
necca Inepegayd IpaBoBOW HMH(OpMAIUK
OT NPaBOTBOPYECKOTO OpraHa 4yepes MpaBo-
MPUMEHUTENST K KOHKPETHOMY HH/MBHILY.
TIpaBoBbIC CUMBOJIBI KaK HAIVIS/IHBIC CPE/i-
CTBa HKOHOMHH IIPABOBOTO BO3/ICHCTBUS
CMOCOOCTBYIOT CHSITHIO HH(OPMAIOHHO-
ro (Ipex/e BCEro, TEKCTOBOIO) Ieperpysa
[6, c. 4-5]. B cuy cBoeit 0Opa3HoCTH OHI
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YKOPEHSIIOTCS B CO3HAHMM I'PAXK/IAH JKE Ha
TIOJICO3HATENILHOM YPOBHE, UTO, B CBOIO O4e-
pezib, CIOCOOCTBYET MPEOJOJICHUIO OTHYX-
JICHUSI MEK]Ty TOCYapCTBOM M OOILECTBOM,
TIOBBIIICHHIO JIESTHTUMHOCTH M IIPEEMCTBEH-
HOCTU FOCYJapCTBEHHOM BJIACTH.

Mup npaBoBBIX CUMBOJIOB — 3TO CBOE-
o0pasHasi JIOTOJHUTENbHAsT MH(OP-MaLlHs
0 TIPaBOBOM PETYITMPOBAHNH B TOM CMBICIIE,
YTO OHA HE MOXKET 3aMCHHTH OCHOBHYIO,
BBIPKAIOMIYIOCS B HOpPMaxX 3aKOHOZIATeIIb-
crBa. Ee Ha3HaueHHe COCTOUT B TOM, YTOOBI
IIPHUBJIEYb BHUMAHUE CYOBEKTOB, IIPEeIype-
JIUTh MX O MPaBOBBIX MOCIEICTBHSX, KOH-
CTaTHpOBAaTh FOPUIMYECKYIO 3HAYMMOCTH
JeicTBUiA. B mpaBoco3HaHMM Ka)XIOTO MH-
JIMBUJIA SIPKUM TIPHMEPOM CHMBOJIA TTPaBO-
Cymust ¥ CyneOHOro mporecca SBISIOTCS
BECBI, OIMH U3 MIEPBOHAYAIILHBIX CHMBOJIOB
TpaBa, B KOTOPBIX OTPAXKAIICH HEH 100pa
n 31ma. Bo Bpems cyna Goru-cyapn Kiami Ha
IPaBYO Yallly BECOB HCTHHY B BUJIC, HAIIPH-
Mep, NTHYBErO Tiepa, a Ha JPYTYI0 — BHHY
nofcyaumMoro. Ecii nieBast yarua mepese-
LIMBaJIa, CYUTAIOCH, YTO BUHA NOJCYAUMO-
ro jgokasana. OObSICHEHHS HCCIea0BaTeNnei
MUGOJIOrUH, TOYeMy IIpaBasi Yalla BECOB
ObLTa «XOpoLIeii», a JIeBast — «IUI0XOi», CBO-
JMIICh B OCHOBHOM K KOCMOTOHHYECKHUM
TMPE/ICTAaBICHMSIM O HeOe Kak sKuuiie 00-
TOB U TO/I36MHOM MHpE-LIAPCTBE MEPTBBIX
KOCMHYECKHX CyIecTB. Eciu nepesermsa-
J1a JieBast vallla, TO TpaBasi yallia BECOB IO/~
HUMaJach K Hely, a JieBasi, Hao0OpOT, OITy-
cKajach B Toz3eMHbI Mup. OOpa3 BecoB
HCHOJB3YeTCs B COBPEMEHHOM YIOJIOBHOM
IpaBe (Harpumep, «Mepa HaKa3aHus ).

[puHnMast BO BHUMaHHE OCHOBHBIE T10-
JIO)KEHMS TICUXOJIOTMYECKON TEOpHH NpaBa,
MOYKHO OHPEEIUTh MECTO U POJIb FOPU/IH-
YECKUX CHMBOJIOB (B TOM YHCIIE, TPABOBBIX
U TOCYIApCTBEHHBIX CHMBOJIOB), MPH3BaH-
HBIX 00CCIICUHTh PealTM3alIo LENel mpaBa
u 3anmTy. Kpome Toro, Iopuandeckue CuM-
BOJIBI SIBJISTIOTCSI CBOCOOPA3HBIM CPEZICTBOM
MepeBoJia COMMAIBHBIX ITOTPEOHOCTEH Ha
S3bIK TIPaBa, & TAKKEe KOHCTPYHPOBAHHSI
HOpM, OOS3aTeNIbHBIX Ul OOecIeyeHust
IIPABOIIOPS/IKA B COBPEMEHHOM OOIIIECTBE.

IMonsiTHe «IOpHAMYECKUE CHMBOJIBD B
LIMPOKOM CMBICIIE OXBAaThIBAET BCE CHMBO-
JIbl, KOTOpPBIE SIBIISIIOTCS YacThIO IPABOBOM
KyIBTYpbl KOHKPETHOTO OOILIECTBa, HMHTe-
TPUPOBAHHBIC B €0 IPABOBOW CHCTEME.
K HUM OTHOCSITCSI, CHMBOJIBI, 3aKPCILICHHBIC
3aKOHOZIATENIbHO, M T€ CHMBOJIBI, KOTOPBIC
MOIOOHOTO  3aKpEIUIeHHsT He HMEIOT, HO
BOCIIPHHUMAIOTCSI MH/IUBUJIAMH B KaueCTBE
MPABOBBIX CHMBOJIOB, TaK KaK CHMBOIIH-
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3UPYIOT B OOIIECTBEHHOM IIPaBOCO3HAHUH
OlIpesiesIeHHbIE TIPAaBOBbIe LIEHHOCTH. B y3-
KOM CMBICJI€, FOPUIMYECKHE CUMBOIIBI — 3TO
3aKPEIUICHHBIE 3aKOHOATEILCTBOM TOCY-
JIapCTBa YCIIOBHBIE 00pa3bl, 3HAKH, KOTOPBIC
SIBJISIFOTCSL IEHHOCTHO-KYJIBTYPHBIMI 00pa-
30BAHMSIMH, IJIABHBIM 3a[JaHUEM KOTOPBIX
sIBIsieTCsl ()OpMUpOBaHME oOpasa TpaBa U
TOCYapCcTBa, KaK HA HAI[MOHAIHHOM, TaK 1
Ha MEX/TyHapOIHOM YPOBHE.

B HatieM MOHUMaHHH, IMCHHO FOPU/IH-
YeCKHe CHMBOJIbI SIBIISIIOTCS CBOCOOPA3HBIM
IIPOSIBJICHUEM 1IGHHOCTHOW HpPUPOZBI Ipa-
Ba. MHTEpecHbIM B 3TOM KOHTEKCTE Ipeji-
CTaBJISIETCS STOJIOTHYECKAst TEOpHs IIpaBa
APreHTUHCKOTO IOPUCTA, OHOTO M3 CaMbIX
U3BECTHBIX JIATHHOAMEPUKAHCKHUX (UII0CO-
¢oB npaBa XX Beka, npodeccopa yHHUBEp-
cureroB Jla-ITnarer u Byenoc-Aiipeca Kap-
noca Koccno. INogmmano HaywHas Teopust
JIOJDKHA CTPOUTHCS, 110 MHeHnIo Koccro, Ha
OCHOBE «HCTOPHIECKOTO IIOHUMAHUSD) IIpaBa
KaK CHEIM(HUIECKOro KyJIETypPHOTO SIBIICHHSI.
3T0 NMPaBONOHUMAHKE JIOJDKHO BKJIIOYATh B
ce0sl TpM MOMEHTA: TIPaBO «IAETcs B OIbl-
Te», CYLIECTBYET BO BPEMEHH U MMEET LieH-
HOCTHBIN acCIeKT, OMpPEAENSOInil moBee-
Hue yenoBeka. FOpuuueckne oueHKH npesi-
CTaBISIIOT  BCEINA «HMHTEPCYOBEKTHBHOE
(MEeXIMYHOCTHOE) ABYCTOPOHHEE OTHOIIE-
HHE, CBA3aHHOE C YeJIOBEIESCKUM IOBEICHH-
eM. MopasbHbIe e OIEHKH — «CyObeKTHB-
HBI U OJHOCTOPOHHWY. [T FopucTa BaKHO
TIOBE/ICHHE B €10 «UHTEPCYObEKTHBHON MH-
TepdepeHImy, T.e. MEePeKPeINBAIONIIeeCs
C TOBEACHUEM JPYTHX MHIMBHIOB, HAKJIa-
JIBIBAIOLICECS HA HErO TakhuM 00pasoM, 4To
TIPENATCTBYET OCYIECTBICHHIO MX CBOOO-
1l Viexons u3 atoro, Koccno dhopmymupy-
€T LECHTPAIbHYIO MJCI0 CBOCH KOHLICTILIMH:
IPaBO — 3TO MOBEJICHUE B €TI0 «MHTEpCyObe-
KTUBHOW HMHTep(epeHIN», a HEe HOpMa.
3T0 MoOBEJIEHNE €CTh HE UTO MHOE, KaK «de-
HOMCHOJIM3UPOBAHHAsT CBOOOJa» ¥ BCEIIa
TIOJUIE)KUT TIO3UTHBHONW WIIM HEraTHBHOI
oueHke. [IpaBo cylecTByeT TOJIBKO TOIIa,
KOT/Ia OHO SIBIISIETCS] OOBEKTOM IOPHINYECKO-
IO MO3HAHUsA, a CaMO MOBEICHHE CyObeKTa
IIpaBa «MHTETPUPOBAHO» C MBIIUICHUEM O
camoM cebe. OTcrona npaBo «ecTh TO, YTO
OHO €CTb TOJIBKO TOIJIA, KOIJia TI03HAETCA TO,
YTO OHO €CTbY», T.€. KOIJla OHO MOHMMAETCs
n u"Tepnperupyercs. OObeUHAS HOPMY U
TIOBE/ICHNE KaK JMHAMMYECKUI acreKT mpa-
Ba, Koccro yTBepiKaaet, 4To «MHTEpIpeTH-
pyeTcs He 3aKOH, a YeJIOBEYECKOE TTOBE/ICHNE
MOCPEJICTBOM 3aKOHA, TOCKOIBKY 3aKOH —
9TO KOHIETITYyaJbHO BBIPA)KEHHE, a WHTEp-
TIPETaIWs €CTh Crocod rmo3HaHus [8, ¢. 39]

[Ipaso, no Koccuo, — 310 351eMeHT Kyib-
TYpBI, TO €cTh (DaKT, KOTOPbIH OTHOCHTCS K
KaTeropuy HeHHOCTH. [IpaBo0 MOXKHO MOHH-
Marh TOJIBKO B IIpeJieNiax KaTeropyii, KOTopble
Kacarotcs LeHHocTed. CremyeT OTMETHTb,
YTO IOPUMYECKHE CHMBOJIBI BOCIIPHHH-
MAlOTC B OOIIECTBEHHOM IPaBOCO3HAHHUHI
KaK OIpe/IeNICHHbIE TPAaBOBBIE IEHHOCTH,
TIPEZICTaBISIsT COOOH 3HAKOBBIE KOTU(HUIIIpPO-
BAaHHBIC PETYJIATOPHl OTHOLICHWH KOHKpET-
HOro OOIIecTBa, WHTETPUPOBAHHBIC B €O
onpezeneHHyto cuctemy. CyliecTBoBaHHe
cepbl 1npaBa 03 IOPUAMYECKUX CHMBOJIOB
HEBO3MOJKHO, KaK U Apyroit cepsl (Harpu-
Mep, INOIMUTHKH), YTO ¥ IIONTBEP)KIACTCS
HACBIIICHHOH  CHUMBOJIMKOM  TeppUTOPUil
TOCYyapcTBa JUIsl OpTraHM3allMd [PABOBOTO
perynupoBanus. Tak, ¢ TOMOIIBIO IOPHAH-
YECKHX CUMBOJIOB (rep0, dar, THMH, JIeBH3,
TACTOPT U T.]JI.) 3aKPEIUIACTCS FOPUINIECKH-
3HAUMMBI CMBICT «IIPABUJIA TTOBENCHUSD
B rocyapcrse. [Ipu 3ToM Kbl CyObeKT
(rocynapcTBO, OpraHM3alys, MOJUTHYECKAs
MapTusi, TPaKJAHWH) 00s3aH yBaXaTb U
YTUTH CYLLIECTBYIOLIYIO B TOCYapCTBE CHUM-
BOJIMKY M YyBCTBa rpaxaaH. Mrak, cumBo
SBIAETCS. OCHOBOW U1 MICHTH(HKALMK
OIIPE/IeTICHHOTO COO0IIECTBA U UMEET 00IIe-
CTBEHHBII IIEHHOCTHO-TIPABOBOM XapaKTep.

PaccmarpuBasi ICHXOIOTHMYECKYIO TEO-
PHIO TIpaBa, MOXKHO CJIEJATh BHIBOI O TOM,
Kak (OPMHUPYIOTCSI FOPUIMYECKHE CHMBO-
JIBI C TOYKU 3peHUs JaHHOH TeopuH. [IpaBo
4yepe3 FOpPUIMYECKHe CHMBOJIBI BBIPaKaeT
TICHXOJIOTHIECKHE aceKThl HH/MBH/IA, TIpa-
BOBOE CO3HAHHE, B CBOIO OYEPElb, XapaKTe-
pH3YeTCsl TIOBCEHEBHOCTBIO BOCHPUSTHS
npaBa. [T0CKOJIBKY SMOIMH MPHUCYIIN BCEM
MHIMBHIAM 0e3 UCKITIOYeHHs, a uX Gopmu-
pOBaHME B CO3HAHUM HANPSMYIO 3aBHCHT
OT YCJIOBHUH OKpY’Karolled Cpenpl, B KOTO-
POIl HAaXOOWTCA MHIUBUA, U OCHOBOH €ro
[PAaBOBBIX peUICKCHH BBICTYIACT IPaBO-
CO3HaHUE CoLMaIbHOU rpymmsl. [Ipu aToM,
COLIMAJIbHAS IPYIIIA B 9TOM PAKypce MOKET
BBITIOJIHATE  JIBOSIKYIO pOJIb. BO-TIepBBIX,
C/ICp)KHMBAIOIINM  ()aKTOPOM  BBIPAXKEHHSI
IPABOBBIX IMOLIMH (TIPELOCTaBICHHUE BHEILI-
Heil popMbl uepe3 IOpUANYECKH 3HAYUMbIe
JIeHCTBHS), 33 CUET KOJJIEKTHBHOTO BIIMSHUS,
a BO-BTOPBIX, HA00OPOT J1aBaTh «KOJUIEKTHB-
HBIU TOJTYOK» K JACHCTBUIO, KOTOPOE OPOXK-
JIaeT FOPUAMYECKUE MOCIICICTBHS.

BeiBoabl.  Opumudeckne  CUMBOIBI
OKa3bIBAIOT AMOIMOHAIBHOE, MCHUXOJIOTH-
4ecKoe BO3/EHCTBUE Ha CyOBEKT, IIepeiatoT
«TyX» TpaBa, JIOHOCAT JI0 aJpecara MpaBo-
BOH HOPMBI 2JIEMEHTHI OQHIMAIBHON TO-
CyIapcTBEHHOU wujeonorud. BosnelicTBue

[paBa Ha YEJIOBEYECKOE CO3HAHHE OIoCpe-
JIOBAaHO CHUMBOJIMYECKOE IMPHPOJIOH Ipasa,
Yepes MPU3MY MHOro00pasus FOpUIUYECKHX
CHMBOJIOB B CO3HAHHUH JIFONeH (POPMHpPYIOT-
sl TaKUE [IGHHOCTH KaK aBTOPUTET, BIACTb,
CHJIA, TIOPSI0K, BEPHOCTH TPAIUIUSIM U T.II.

[Ncuxonoruueckas Teopus JI. M. Ile-
TPaXKUIIKOTO OKa3ala BECOMOE BIMSTHHE Ha
(hopMHpOBaHHE U BOCTIPUATHE IOPHANIECKIX
CHMBOJIOB, TTIOCKOJIBKY UIMEHHO OHH SIBIISIOT-
csl HEOOXOIMMBIM YCIIOBHEM (POPMHUPOBAHHUS
y TpaxiaH YBaXHTEIBHOTO OTHOLICHHS K
npaBy M rocynapctsy. Pasnenenue npasa Ha
MO3UTUBHOE — CO3[aBaeMOE TOCYIapCTBOM,
U MHTYMTHBHOE — COZIEP)KAILICeCs B IICUXUKE
YeJIOBEKA, TI03BOJISET MPUHTH K CIISTYIOIEMY
BbIBOTY. IOpumuueckue CHMBONBI KaK IEH-
HOCTHO-KYJITYpHbIE 00pa3oBaHusi (HopMHUpY-
I0TCS B OOIIIECTBE B PaMKaX B3aNMOJICHCTBHS
TMO3UTUBHOTO TIpaBa, HOPMATUBHBIX (DAKTOB 1
MHTYUTHBHOTO TpaBa. HopmaruBHBIE (akThl
IpH 9TOM, ONpENEIIOT colepkaHue U 00-
YCIIaBIMBAIOT 00S3aTEIPHOCTh ITHIECKHX,
ICTETUYECKHX HIIM TIPABOBBIX AMCIIO3ULNH,
U 00JaJatoT NPU3HAKOM CYObEKTHBHOCTH,
MOCKOJIBKY 3aBHCAT OT NCHXUKH UH/IUBUIOB.

Takum 00pa3oM, OCHOBHAsI CYyThb IICH-
XOJIOTHYECKOW TEOPUM COCTOMT B TOM, YTO
Y 4eJIOBeKa CYIIECTBYET IICHXOJIOIHYECKast
NOTPeOHOCTh JKUTh B pPaMKax OpraHHu30-
BaHHOTO COOOIIECTBA, a TaKXKe TyBCTBA
KOJUIEKTUBHOTO B3aumozeicTsusl. [lcuxuka
YEJI0BeKa, €r0 UMITYIIBCHI ¥ OMOLMU UTPAIOT
[JIABHYIO POJIb HE TOJBKO B IpUCHOCOOIIe-
HHM YesIOBeKa K M3MEHUHBBIM YCIIOBHSIM, a
u B (hopMUpOBaHUM 0Opa3a rpasa U rocy-
JIapCTBa B CO3HAHMH.

HpaBcTBeHHast IpUpoa FOPUIMUECKHX
CHMBOJIOB COCTOUT B TOM, YTO C OJHOMH
CTOPOHBI CHMBOJIBI HE TOJIBKO PErYJIHPYIOT
00I1IECTBEHHBIE OTHOLICHHSI, HO U CIIOCO0-
CTBYIOT MX COBEpILECHCTBOBAHHIO, BEIPAOOT-
Ke JyXOBHBIX IICHHOCTEH 1 TpeOOBaHUIA, T.C.
SIBIISIIOTCSL CBOEOOPa3HbIM «Oy(dhepom» B OT-
HOIIEHWSIX MEXKTY TOCYIapCTBOM U WICHOM
rpakaaHckoro obmectsa. Kynsrypras npu-
pora MpaBOBBIX CHMBOJIOB, TIPOSIBISIETCS] B
TOM, Y4TO CHMBOJIBI — 3TO COCTaBHasl YacCTh
00111e4eI0BEYECKON M HALIMOHAIBHOM KyJlb-
TYpbl, CBOCOOpA3HBIN Cypporar KyJbTypbl
MPABOBOrO OOIIEHHsT HA OBITOBOM, MOBCE/I-
HEBHOM ypoBHE. OTKa3arbCsi OT MCIOJIB30-
BaHMS SA3bIKAa CHMBOJIOB B IIPABE WJIM TOJI-
HOCTBIO €T0 3aMEHUTH B CETOIHSIIHUX yC-
JIOBMSIX OBUTO OBI HEpalOHAJIBHO U Hepa3-
YMHO, KOO MPaKTHIECKast MOJIb3a CHMBOJIOB
oueBHHA. TO €CTh IOPUIMIECKUE CHMBOJIBI
(hopMHpPYIOT  MIEONOTHYECKUI  JIEMEHT,
YPOBEHb Pa3BUTHSI TPABOBOM JESTEITHHOCTH
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U YPOBEHb Pa3BUTHS BCEH CHCTEMBI FOPH/IU-
YECKUX aKTOB IPaBOBOW KynbTypsl. [IpaBo-
Basi KyJIbTypa OOILECTBA 3aBUCUT OT YPOBHs
Pa3BUTHS IIPABOBOIO CO3HAHMS HACEJICHUS,
OT TOTO, HACKOJIBKO ITyOOKO OCBOGHBI UM
TaKue MPaBoBbIe ()CHOMEHBI, KaK LIEHHOCTh
npaB, cBOOOJ YEJIOBEKa, LIEHHOCTH IPaBO-
BOH MpOLEAYpbl TPU PEIICHHH CIIOPOB,
MOKCKa KOMIIPOMHUCCOB.
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OCOBEHHOCTH ITPABOBOI'O
PEI'YJIMPOBAHMUA ITY BJIMYHO-
YIPABJIEHUYECKOU JESATEJBHOCTH
B COEPE ®OPMUPOBAHUS HAIITMOHAJIBHOM
AHTUKOPPYIIIMOHHOM NOJUTUKH

Amnaroimiit HOBAK,
KaHUIaT SKOHOMHYECKUX HayK,
JTIOKTOPAHT Kaepbl COLUANBLHON M TYMaHUTAPHOU MOIUTHKH
HanmonanbHoit akanemMun rocynapcTBeHHOTO yrpasieHus npu [Ipesnaente YkpauHbt

AHHOTAIUA

Crarbs MocBslieHa pa3padoTKe KOHIENTYa IbHBIX OCHOB IIPAaBOBOTO PETYIHUPOBAHHS
MyOIMYHO-YTIpaBIeHYECKON JIEITEIFHOCTH B TIporiecce (GopMHUPOBaHMS HAMOHAIEHON
AQHTUKOPPYIIIMOHHON MOJHUTHKH. VIccieToBaHbBI METOTOIOTHYECKIE OCHOBBI U MPAKTH-
YECKUE aCTeKThI TPOTHUBOACUCTBUS KOPPYIIIHOHHBIM MPOSIBICHUSIM B CHCTEME Ty OInd-
HOW BJIACTU COBpPEMEHHOH YKpanHbl. OCHOBOW HAIMOHATBHON aHTUKOPPYMIIMOHHOMN
MOJIUTUKH OMPE/ICIIEHO COBEPIICHCTBOBAHNE aHTUKOPPYIIIMOHHOTO 3aKOHO/IATENbCTRA,
pacripocTpaHeHye oOIIeCTBEHHOIO HETaTUBHOTO OTHOLICHUS K KOPPYIILHH, IIPHYUH e
BO3HHKHOBEHUSI M PAaCHpPOCTPAHEHHS. YCTAHOBJICHO, YTO d(P(PEKTUBHOCTH HAIIHOHAIb-
HOU MOJIMTHUKH TIPEJOTBPAIIEHHS U TPOTHBOACHCTBHS KOPPYIIIMHY B YKpanHe, KpoMe Ha-
JIUYUST COOTBETCTBYIONICH MOTUTHYSCKON BOJNH, TPEOyeT Ha/JICKAIIECTO 3aKOHOAATEb-
HOro obecreueHus, OPMUPOBAHHUS ICHCTBEHHON CHCTEMbI TOCYIaPCTBEHHBIX OPraHOB,
obecrieueHre HaUIeKaIIeH KOOpANHAIIMY aHTHKOPPYIIIHOHHOM ONTUTHKH, TIPEBEHTHB-
HBIX Mep MPeaynpekICHUs] KOPPYIIIUH, a TAK)KE UX MTPEOI0JICHHSI.

KnaroueBble ciioBa: agMHHUCTPATHBHO-TIPABOBOE pETYIHPOBaHUE, ITyOINYHOE
yTpaBIeHne, EBPOTEHCKIe IIEHHOCTH, KOPPYIIIHSI, HAIlOHAJIbHASI aHTHKOPPYITIIHOHHAS
MTOJTUTHKA.

PECULIARITIES OF LEGAL REGULATION
OF PUBLIC-MANAGEMENT ACTIVITY IN THE SPHERE
OF FORMATION OF NATIONAL ANTI-CORRUPTION POLICY

Anatoliy NOVAK,
National academy of public administration,
office under the President of Ukraine

SUMMARY

Article is devoted to the development of the theoretical and methodological
substantiation of the ways of forming and implementing an effective anti-corruption
policy of Ukraine on the basis of taking into account national peculiarities and best
foreign experience. The methodological bases and practical aspects of counteracting
corruption manifestations in the system of public authority of modern Ukraine
are investigated. The process of formation and development of the national anti-
corruption policy is characterized. The basis of the national anti-corruption
policy is the improvement of anti-corruption legislation, the spread of public
negative attitudes towards corruption, the causes of its emergence and spread. It is
established, that the effectiveness of the national policy of preventing and combating
corruption in Ukraine, in addition to the existence of the necessary political will,
requires adequate legislative support, the formation of an effective system of state
authorities, ensuring proper coordination of anti-corruption policy, preventive
measures to prevent corruption and overcoming them.

Key words: administrative law regulation, corruption, European values, national
anti-corruption policy, public administration.
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REZUMAT

Articolul este dedicat dezvoltarii bazelor conceptuale ale reglementarii legale a activitatii de management public in procesul de
formare a politicii nationale anticoruptie. Se investigheaza bazele metodologice si aspectele practice ale contracararii manifestarilor
coruptiei in sistemul de autoritate publica a Ucrainei moderne. Baza politicii nationale anticoruptie este imbunatatirea legislatiei
anticoruptie, raspandirea atitudinilor publice negative fatd de coruptie, cauzele aparitiei si raspandirii acesteia. Sa constatat ca
eficacitatea politicilor nationale de prevenire si combatere a coruptiei in Ucraina, 1n afard de prezenta vointei politice necesita sprijin
legislativ adecvat, formarea unui sistem eficient de organele de stat, pentru a asigura o coordonare adecvata a politicilor anticoruptie,
masuri preventive pentru prevenirea coruptiei si pentru a le depasi.

Cuvinte cheie: reglementare administrativd si juridica, administratie publicd, valori europene, coruptie, politicd nationald

anticoruptie.

IMocranoBka npodJembl. [Iponeccsr
(OpMHPOBaHHS CHCTEMBI TYOIHYHOTO
YIpaBJICHUS B YKpPaHHE Ha OCHOBE €BPO-
MEeWCKUX LEHHOCTEH OOyCIOBHIM Lielie-
Cc000pa3HOCTh HCCIEIOBAHUNA KOMILIEK-
ca mpoOieM, CBS3aHHBIX C KOHLENTOM
«mpaBoBO€ TocymapcTBo». Ha naHHbII
MOMEHT KOPPYILUS CTaja Uil YKpauHbI
OCHOBHBIM IIPEMATCTBUEM JUIS HOJIUTH-
YeCKOil, SKOHOMHUYECKOH MOJICpHH3AIINH,
YIpoXKaeT HalMOHAIbHOW 0e30MacHOCTH
ctpasbl. KoppyniuoHHslit (akrop cran
HOPMO# M COCTAaBHOHN YacThIO MOJUTHYC-
CKO#l CHCTEMBI, SKOHOMHUYECKUX OTHOIIIE-
HUMH, NPENATCTBUEM Pa3BUTHS TPaXKIaH-
cKkoro obmecTsa. Penenne CoBpeMEHHBIX
po0JeM TNPOTUBONCHCTBUS KOPPYILIUH
HaxoauTcs B cdepe aJMUHUCTPATHBHO-
MIPABOBOT'O PETyYJIUPOBAHUSL.

AKTYaJIbHOCTb TeMbI HCCJIe0Ba-
Husl. OnanM 13 npuoputeroB Crpareruu
yCTOWYHMBOTO pa3BUTHs «YkpauHa-2020»
KaK MMpOrpaMMHOTO TOKYMEHTa Pa3BHTHS
roCy/IapCTBa BBIICIICHO TPOTHBOJCHCTBUE
KOPPYIILHHY, TPH 3TOM IN1aBa YKPaHHCKO-
ro TOCYIapcTBa Ha3bIBACT AHTHUKOPPYII-
LIMOHHYI0 pehopMy OCHOBOMH TpaHcdop-
MaluHu. AKTyaJbHOCTb HCCIIEIOBAaHUS B
cTaTbe NpoliIeM MpaBOBOTrO 0OecreyeHHs
oOycioBiieHa 000CTpEeHHEM MPOOIEMbI
MPEIOTBPAICHUsT ¥ IIPOTHBOICHCTBUS
KOppyNUMH B YKpawHe, YBEIHYCHHEM
pasHooOpasusi  ¢GopM ee MposIBICHUI
B IpOLIECCE CTAHOBJICHUS W Pa3BHUTHS
CHCTEMBI CIICIUATM3UPOBAHHBIX OPTaHOB
rOCY/IapCTBEHHON BJIACTH, BIIHMSHHS KOp-
pynuuu Ha Bce cepbl KU3HEACATEb-
HocTH oOmecTBa. HecriocoOHOCTB rocy-
JlApCTBa rapaHTUPOBaTh 3(PPEKTHBHOCTD
HalMOHAJIBHON AQHTUKOPPYIIHOHHON
nomutuku (HATII), BHenputh 3¢ dexTus-
HBIE AJIMMHHUCTPAaTUBHO-IIPABOBBIC Me-
XaHM3MBbl TIPOTHBOACHCTBHS KOPPYILIUH
MOZIPBIBAET OCHOBBI CYBEPEHUTETA, Jie-
(bopmHpyeT cHuCTEMY TOCYJapCTBEHHOTO
peryaupoBaHusI.

Cocrosinue wucciaenoBanusi. Permre-
HHIO Pa3JIMYHBIX ACICKTOB IMPOOJICMBI
COBEPIICHCTBOBAHUSI HAI[OHAIBHOTO

AQHTUKOPPYMIIMOHHOTO 3aKOHONATEeNILCTBA
B YaCTH IPEIOTBPALICHUS U MTPOTHUBOICH-
CTBUsSL KOPPYILMU TOCBSIIEHbI PabOThI
B cdepe mpaa JI. barpus-lllaxmarosa,
W. Tonocuuuenka, A. Jlynoposa, /1. 3a6po-
16, M. Menbnuka, T. Munkuy, /1. I[Tpuiima-
yenka, B. Crammuca, I. Ycaroro, M. Xag-
ponroka, B. Illakyna, C. IllanrynoBoil u
JIPYTHX, a TAKOKe YYEHBIX APYTUX CIEIH-
anpHOCcTer B. ['Bo3nenkoro, B. [Napamryka,
H. Kaprosa, 0. Kanpaumra, E. HeBmep-
xmuikoro, C. Porymsekoro, b. Pomanroka,
B. Tpenaka u npyrux. B cdepe rocynap-
CTBEHHOTO YTIPABJICHUSI 3HAYNTEIBHBII
BKJIAJl B OPraHM3allIOHHO-TIPaBOBOE 00e-
crieyeHre HopMHUPOBaHHUSI OCHOB aHTHKOP-
PYILHOHHON nmonuTuku caenanu B. bar-
tanuuk, C. [lyoenko, M. Kamneik, H. JIu-
noBckas, A. MapreiHenko, M. MenbHuK,
O. Ilerpenxo, A. IIpoxopenko, C. Cepe-
ruH, B. ConoBbes, C. Tenemyn, B. Tpo-
muHCKUH U fpyrue. OCHOBHbBIE Harpas-
JICHUsI WCCIENOBAHUH MPOOIEMBI aIMH-
HUCTPAaTUBHOTO PETYIUPOBAHMUS TIPOTHUBO-
JIEWCTBUST KOPPYTIIMN CIIEyeT pa3einTh
Ha HECKOJIBKO TPYIII: COBEPIICHCTBOBA-
HUE COOCTBEHHO  aJMHMHHMCTPAaTUBHOIO
3aKOHOJATeNbCTBA B cepe MpOTUBOICH-
CTBUSL KOPPYILMH; WHCTUTYLHMOHAJIbHbIC
OCHOBBI TIPOTHUBOACHCTBUS  KOPPYILHY;
perynmpoBaHKe B3aMMOJEHCTBHUS rocyaap-
cTBa ¥ 00IIeCTBa B 00ph0E ¢ KOoppyIiHeii;
MEXaHU3MBl PAlMOHAIM3ANNA  AHTUKOP-
PYHIMOHHON MOTUTHKH.

Leanr wuccienoBaHust B  cTartbe
3aKIII0YaeTCsl B TOM, YTOOBI Ha OCHOBE
KOMIUISKCHOTO ~ aHalm3a JIeHCTBYyIOIIe-
ro HAIHMOHAJIBHOTO 3aKOHOIATENhCTBA,
CYIIECTBYIOIMX  AHTHKOPPYILIMOHHBIX
CTaH/IAPTOB,  JOCTIKCHHH  IPaBOBOM
HayKN M HayKH IOCYIapCTBEHHOI'O yIIpaB-
neHus1, SPPEKTUBHBIX MUPOBBIX MPAKTHK
pa3paboTaTh HayYHO-TEOPETHUECKHE MO~
JIOKEHUSI U TIPEIOCTABUTh NPAKTHYECKUE
PEKOMEH/IAINHY, HAMPABICHHBIE HA ONTH-
MH3AIMI0 OPTaHU3AHOHHBIX U aJIMHHU-
CTPAaTHBHO-TIPABOBBIX OCHOB IIPEIOTBpA-
LICHUS ¥ TIPOTHBOJCHCTBHSI KOPPYTIIINH B
CHCTEMe TOCYAapCTBEHHON BIIACTH.

H3noxkeHne OCHOBHOTO MaTepHa-
Jga. VIMEHHO B KOHTEKCTE COBPEMEHHOM
CBPOMHTErPAllMM  YKPaWHbl, pa3BUTHA
VKpauHbl Kak MPaBOBOTO U JEMOKpPATH-
YECKOTO TOCYIapCTBa, Pa3BUTHS I'paxkK-
JTAaHCKOTO 00IecTBa B YKpanHe, sIBICHNE
KOPPYMIHHU SIBISIETCS OJJHOW U3 TIIABHBIX
npobieM B VYKpamHe, MacmTadBl KOTO-
POii MO3BOJISIIOT ONPEEIATh KOPPYIILIHUIO
KaK yrpo3y HaIMOHAJIbHOW Oe30macHo-
ctu. B 1o ke Bpems, GpyHKIMOHMpOBaHME
MexaHu3Ma OOpbObl M IPEIOTBpALICHHS
KOPPYMIHHU JI0DKHO 00eCreynBaTh BbICO-
KUl ypOBEHb peann3aluu 1npas u cBoOOJ
rpakJaH B KOHTEKCTe mpaBa Ha 3ddek-
THUBHOE ympasieHHe (TIpaBa 4eloBeKa
TPETbEro MOKOJEHUs), Belb COCTOSHUE
o0ecrieueHNsT COOTBETCTBYIONIMX TIPaB
U cBOOOJ TpakAaH SABIAETCS MHAUKATO-
POM Pa3BUTHS TIPABOBOTO TOCYAAPCTBA U
rpaxJianckoro oomectsa B Ykpaune. Co-
BPEMEHHBIH TPeHJ Ha TpaHC(HOPMAIHIO
KOHCTUTYIIMOHHBIX TNPHUHUUIOB (HOpMH-
POBaHUS M pean3aluy IoCy1apCTBEHHOI
MOJINTUKY, HALIEAIINX CBOE MPOSBICHHE
B pedopMe MEXaHU3MOB TEPPUTOPUAIIb-
HOTO yIpaBieHus, (GpopmMupoBaHus 00b-
€/IMHEHHBIX TEPPUTOPHAIBHBIX OOLINH,
pedopMupoBanus cyaeOHOU BiacT, pe-
(hOpMBI  TIPABOOXPAHUTENBHOH CHCTEMBI
00yCIIOBHIM M TOTPEOHOCTH KOMILIEKC-
HOTO PEICHUs] B KOHTEKCTE CTaHOBJICHHS
MEXaHH3MOB HAI[OHAILHOM aHTHKOPPYTI-
IUOHHOHM monuTHKH. [Ipr aTOM 6a30Boit
npo0OJIeMOil  NPaBOBOTO  PEryIMPOBAHUS
yOJIMYHO-yIIPABICHYECKOH  JIeSTeNIbHO-
ctu B cpepe HAII BoicTynmuino ¢opmu-
pOBaHHE HWHCTUTYLIMOHAJIBHOH OCHOBBI
TaKoOW TMOMUTHKH, YPOBEHb B3aUMOJACH-
CTBHUS TOCYIAPCTBEHHBIX OPraHOB, (DYHK-
LIHOHAJILHO OIIPEICIICHHBIX ()OPMHUPOBATH
MIPaBOBBIC MEXaHM3MbI peann3arn HAIL

AHanM3 CyHIIHOCTH TOHSATHS «KOp-
PYIILHUs» B HOPMATHBHO-TIPABOBBIX aKTax
COBPEMEHHBIX TOCYylapcTB M pa3paboT-
KaX y4YEHBIX CBHJICTEILCTBYET O TOM, YTO
HE3aBUCHMO OT THUIIA NIPABOBOH CHCTEMBI
c(hOpMHUPOBaHBI Pa3IMYHbIE MOIXOMIBI K
TPAKTOBKE COAEPNAHHsA KOPPYILIUH Kak



LEGEA SI VIATA

COOCTBEHHO COLMAJIBHOIO SBJICHUS (4TO
nedopMupyeT MpaBOBOM KOHTEKCT aHTHU-
KOppYNIMOHHON mnonutuku). Hccneno-
BaTeIM IBITAIOTCS PACCMOTPETh KOPPYI-
LIHIO C MO3UIMH TEOPETHKO-METOI0I0TH-
YEeCKMX MOAXO0B, MPUCYIIMMH HMEHHO
TeM HayKaM, KOTOpbI€ OHH IPEICTABIIIIOT.
Yame Bcero, 0cOOGHHO Ha YpPOBHE CO-
[UABHBIX TPYHII, B COLHOJOTHIECKOM
KOHTEHTE, KOppymnuus (haKTHYECKH OTO-
JKJIECTBISIETCSI C TTOJKYIIOM JIOJDKHOCT-
HBIX JIUII, JI€TePMHHHUPYETCS YTOJIOBHO-
[PaBOBBIM ITOHATHEM «B3ATOUHHYECTBOY.
Bwmecre ¢ Tem, B Hay4HOI cpene B 00-
JacTH TpaBa, MyOIMYHOrO YIpAaBICHHUS,
HOJIUTOJIOTMH  CPOPMUPOBAHA TTO3MIHSA
OTOXK/IECTBJICHHE KOPPYIILIMU C KOHKPET-
HBIM IIPECTYITHBIM HPOSIBICHHEM, aKIICH-
TUPYsI BHUMaHHE Ha TOM, YTO KOPPYIILIUS
HE OTPaHWYIHUBACTCS TONBKO CITY>KEOHBIMH
MIPECTYIUICHUSAMH, a XapaKTePU3yeTcst
3HAYNTEIHHO OOJIee IIMPOKUM ITOHSTHEM.

16 oxtsa0pst 2014 roma ObLT MPUHSAT
3akoH VYkpamHbsl «OO0 OYHIICHUH BIIa-
CTW», KOTOPbIH ONpEAeNNI NPaBOBbIC U
OpraHU3allMOHHBIC OCHOBBI TPOBEACHHS
OYHMILEHUH BIACTH (JIIOCTpALMHU) JUIS 3a-
ATl W YTBEPXKICHUS JEMOKpaThye-
CKHUX IIGHHOCTEH, BEPXOBEHCTBA MpaBa M
mpaB 4ejoBeKka B Ykpaumne. Kax ckaszano
B 3akone, «Ouniienue BiacTu (JIIOCTpa-
IUs) — OTO YCTAHOBJICHHBIH HACTOSIIINM
3aKOHOM WJIM PELIeHHEM Cy/a 3alpeT OT-
JIENBHBIM (PU3MYEeCKUM JIUIaM 3aHUMaTh
OTIpe/IeNICHHbIE JOJKHOCTH (HAaXOIHUTHCS
Ha ciIyx0e) (manee — JOIDKHOCTH) (Kpome
BBIOOPHBIX JIOJDKHOCTEH) B OpraHax ro-
CYIapCTBEHHOW BJIACTH M OpPraHax MecT-
HOro camoynpasieHus. OuucTKa BIACTH
(JrocTpanms) OCyIIECTBISIETCA C LEIbI0
HEJOMYyLICHUsT K YYacTHIO B yIpaBlie-
HHM TOCYIApCTBCHHBIMU JENAMU JIUI,
KOTOPbIE CBOMMH PEUICHUSIMH, JEHCTBU-
SIMH W 0€37eiCTBHEM OCYTIECTBISITI
MeponpuATHs (M/WIKM  CHOCOOCTBOBAII
UX COBEpPUICHHUIO), HAaNpaBJICHHbIE Ha
y3ypHaIMio BIACTH TPEIBIAYIIAM TOIH-
THYECKUM DPEKHMOM, IMOAPHIB OCHOB Ha-
LIMOHAJIbHOM 0e3011acCHOCTH ¥ 00OPOHBI
YKpauHbI WK IPOTHBOIIPABHOE HapyllIe-
HHE NpaB U CBOOOJ YeJOBEKa M OCHOBBI-
BACTCSl HAa IPUHLMIAX: BEPXOBEHCTBA
npaBa M 3aKOHHOCTH; OTKPBITOCTH, IPO-
3pAaYHOCTH M MyOIMIHOCTH; MPE3yMIILIUI
HEBUHOBHOCTH; MH/IMBH/YyaJbHON OTBET-
CTBEHHOCTH; OOecreyeHus mmpaBa Ha 3a-
muTy» [1]. B mannoif HOpMe He yka3aHo
Ha COBEpIICHHE KOPPYIIMOHHBIX IPaBO-
HapyIIeHUH, HO, B CYIIHOCTH, P€Yb HJET

0 (OpPMHPOBAHMM ONpEJEICHHOW 0a3bl
COBPEMEHHOT0 aJIMUHUCTPATUBHO-IIPABO-
BOTO TIOHUMaHHsI KOPPYILUH (KaK MHHU-
MyM, €€ pe3ysbTara).

Hedopmupyrommii  xapakrep Kop-
pYILUK B CHUCTEME IMyOJIMYHOIO yIpaB-
JeHUs. OOYCIIOBIICH BBICOKHM YPOBHEM
€e JIAaTeHTHOCTH, MacIITaOHOCTBIO pac-
NPOCTPAHCHUSI W YCTOHYMBBIMH pPa3py-
HINTENBHBIMU [TOCJIC/ACTBUSIMU KaK JUIsl
o01ecTBa B EJIOM, TaK H JUIS OT/JCIbHBIX
coumanbHeIXx noxacucrem [2]. Ipu stom,
BBIZIEJISASA  COLMAJIBHbIC, IIOJMTHYECKHUE,
9KOHOMHYECKHE, MOPaIbHO-TICUXOJIOTU-
YeCKHe, IPaBOBbIE M MEXIYHapOIHbIE
nocneAcTBUs Koppynuuu, M. MenbHuk
YKa3bIBaeT Ha XapaKTEePUCTHKU KOPPYyII-
un [3]: oOmecTBeHHas! OMACHOCTH KOp-
PYIILIUH, TOCKOJIBKY KOPPYIILHS IIPUBOAUT
K UCKQ)XCHUIO CYTH aJMHHUCTPATHBHBIX,
MOJIUTHYCCKUX  COLUAIbHO-9KOHOMHUYE-
ckux pedopm; yrryOlieHHe COnUaIbHOTO
HEepaBEHCTBA TPaXKJIaH B KOHTCHTE COIH-
QJIBHOTO TOCY/1apCTBa, U KaK CIEICTBHE —
YBEJIMYCHHUE COLMAIbHONW HAIPSIKEHHO-
CTH B OOLIECTBE, HAPYLICHUE MPHUHIUIIA
couuanabHO crpaBenuBocTH. [Ipu sTOM
COBpPEMEHHBIH OOINECTBEHHBIH TPEeH Ha
TPAKTOBKY MOHATHS «MHHUMAJIBHO JIOIY-
CTUMBIH YPOBEHb KOPPYIIHN» BHICTYIINII
nedopmupyronmmM HakTopoM B Imporecce
UICHTH()UKALNH COLUATIBHON AUXOTOMHA
KOPPYMIHH.

Boigensiss  monmuTHueckuit  acmekT
Koppynimu, M. MeNbHHK YKa3bIBacT Ha
0co0ble TOCHEICTBHUS BIMAHUA KOPPYI-
IIUM, B YaCTHOCTH, NPOHCXOmuT aedop-
Malys CaMOH CHCTEMbl MOJUTHYECKON
BJIACTH, CHIJKEHHE JISTUTUMHOCTH MHCTH-
TYTOB BJIACTH KaK BHYTPH TOCYJapcTBa U
B KOHTEKCTE INPHHIMINA CYBEPEHHOCTH,
TaK ¥ BHE TOCyIapcTBa, (aKTHYECKH Te-
psis  CyOBEKTHOCTh B MEXKIYyHApPOIHOM
coobmectBe. [locTenenno, kak yka3bIBa-
eT y4eHbIH, nedopMHUpyeTCcsl caM MpUH-
IUIT pa3zeneHust Bruacteil [3], coOcTBeH-
HO pa3pylIaeTcs CHCTeMa CHEPKeK H
npoTHBOBecoB. [loanepkuBas MO3UIMIO
M. MenbHuka, 106aBuM, 4to jaehopmu-
pyeTcst M KOHCTUTYLIHOHHOE OIpe/ielICHUe
JIEMOKPATH4ECKOTr0, COLUAIbHOTO, ITPABO-
BOT'O TOCY/IapCTBa, a aAMUHUCTPATHBHbIN
KOHTEHT pedopM MO0 MUHUMUUPYETCS,
6o momydaer (hOpMalbHBIN Xapakrep.
B monHo#l Mepe 3TO KacaeTcs U peaiu-
3al[MM  COIHAIbHO-D)KOHOMHYECKUX IIpe-
00pa3oBaHUi, TMOCKOJIBKY CYIIECTBEHHO
CHI)KAeT POJIb MPOU3BOACTBCHHBIX (hak-
TOPOB B CHCTEME JACATEILHOCTH XO3si-
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CTBYIOIMX CYOBEKTOB, 00pasyloTcs Ju-
XOTOMUYECKask CBSA3b MPOLECCOB «IIPHBA-
THU3aLHs — MOHOIIOJIU3ALIUS», «AEPeryis-
LUsI — TOCYJaPCTBEHHOE PETYIMPOBAHHUE)
U T

AHanu3 pa3BUTHS aHTHKOPPYIIIHOH-
HOTO 3aKOHOJATENIECTBA B COBPEMEHHBII
TepuoA B YKpanHe CBHCTENBCTBYET O €70
Hed(PEKTUBHOCTH M HECOOTBETCTBUH Oa-
30BBIM KaTeTOPHsIM COBPEMEHHOTO TPEHIA
Ha Y)KECTOYCHHE IMPOTHBOACUCTBHS KOp-
PYILUH, YTO TOBOPUT O HEIOCTATOUHOCTH
yuera npobiembl HOPMHUPOBAHUS YPOBHS
MIPABOBOM KyJBTYpbl M IPABOCO3HAHUS
Ipak/aH MpU pa3paboOTKe HALMOHAIBHOM
AQHTUKOPPYIIUUOHHON NoIuTUKU [4]. BbI-
COKHMH YPOBEHb KOPPYIIMHM B YKpauHe
COXpaHSETCS W B HACTOSIIEE BPEMs, 4TO
HETaTHBHO BOCHPHHHUMAETCS! 00IIECTBOM
n TpeOyeT pEeUmNTeNbHBIX AEHCTBHIA.
Pesynbrarel mcCCIenOBaHHUS — COCTOSHUS
KOppYIIMA B YKpawmHe, MPOBEICHHOTO
HaroHaabHEIM areHTCTBOM IO TIPEIy-
npexaenuto koppymuun (HATIK) B 2017
TOJly I10 METO/IMKE CTaHJaPTHOTO OIpoca,
MOKa3aJI BOCTIPUATHS KOPPYINIMU Hace-
JICHHEM M NpeJICTaBUTEIsIMU OU3HEC-cpe-
bl Ha ypPOBHE COOTBETCTBEHHO 3,98 m
3,47 6amna u3 mstu. [Ipu 9TOM, KaKk CBU-
JeTeNbCTBYIOT fAaHHble HanmonansHOTrO
areHTcTBa, y 40% B3pOCIOro HacelneHUs
YKpauHbl KOPPYNLUUOHHBIA OMBIT OTCYT-
ctByeT. Hambomee KoppyMITmpoBaHHBIMH
HaceleHue cuuTaeT cepy 3apaBooxpaHe-
HUs1, 00pa30BaHusl, KOHTAKTHI C OpraHaMu
rOCYAapCTBEHHON BIIACTH U MECTHOTO Ca-
MOYIPaBJIEHHs M NPEJOCTABICHHUS Cy/1e0-
HBIX YCIyr — (hakTuuecku Bce Te cepbl,
rae ¢ 2015 roga mpoUCXOAUT CUCTEMHOE
pedbopmupoBanue. [l OusHeca Taku-
MU cepamu SBISIOTCS TMPEIOCTABICHUE
YCIYT SHEPreTUYeCKUMH KOMIIAaHHSIMU,
KOHTAaKThI C OpraHaMU TOCYJapCTBEHHOI
BIACTH M MECTHOTO CaMOYTpaBJIeHNS,
OOIIECTBEHHBIX 3aKYyIIOK U IIpeoCTaBIIe-
HUsL CyneOHbIX yciyr. 34% ONpoIIeHHBIX
MpeANpUHUMATENIeH OTKa3aIiuCh OTBEYaTh
0 CyTH UX KOPPYILHOHHOIO ONbITA B OT-
HOUICHUSAX C IPABOOXPAHUTEIbHBIMU Op-
ranamu [5].

Ha ceromusmHuii 1eHep B cuCTeMe
aIMMHUCTPATHBHO-TIPABOBOTO PETYJIUPO-
BaHMUS JICATEIBHOCTH OPraHOB BJIACTHU IO
MIPOTUBOACHCTBHIO KOPPYIIMH HEIOCTa-
TOYHO yAENSAETCS BHUMAaHHE TaKkKe
HCCIIEJIOBAaHUIO MTPOOTIEM B3aWMOBITUSHIS
MIPOSIBIICHUH TIPOLIECCOB II00ANU3aLUK
W VHTEepPHAIMOHAIM3AlNN JKOHOMHUYe-
CKUX CyOBEKTOB, UTO B OOJIBIIEH CTETICHH
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KacaeTcsl CTpaH C MEPEeXOAHON SKOHOMH-
Ko# [6]. Beap MMEHHO C MO3UIMKI aJMHU-
HUCTPAaTUBHOTO PETYJIMPOBAHUS JICSATEllb-
HOCTH OpraHOB BJIACTH 1IEJIECOOOPa3HO
TOBOPHTH O CYTH U COACPKAHUU aHTUKOP-
pynuuonHod nonutuku. C GopMaibHBIX
HO3UIMH CIIeAyeT yKa3aTh, 4YTO II00a-
JHU3alHs B II€JIOM YCKOPHJIAa KPU3HUCHBIE
SIBJICHUS, CIPOBOLIMPOBAJA POCT BIUSAHHS
KOPPYHLHOTeHHBIX (haKTOPOB Ha ITyOIHy-
Hoe ympasienus. Kpome toro, npu BHe-
JPEHUM WHHOBAIIMOHHBIX HMHCTUTYLHO-
HaJIbHBIX MEXaHU3MOB IIPOTHBOICHCTBHS
KOPPYNLHMHA B KOHTEKCTE PEKOMEHIAlNH
MEK/TlyHapOIHBIX MHCTUTYTOB HEOOXO/H-
MO OIIMPATHCS HA CYLIECTBYIOIIUE IPABO-
BbI€ MEXaHH3MBI B Tporecce pedopm, a
He (¢opmupoBarh npuopuretsl HATL, nc-
X0 U3 IENeCO00Pa3HOCTH JEeSATEIBHO-
CTH BHOBb CO3/1aBa€MbIX YIIPABICHUECKUX
CTPYKTYP, 1100 yke (QyHKINOHUPYIOLINX
IIPaBOOXPAaHUTEIIbHBIX OPIaHOB.

VIMeHHO nCXO0/s U3 CyTH CaMOTo IIpo-
necca aJIMHHUCTPAaTHBHO-IIPABOBOTO
peryaMpoBaHus rOCYIapCTBEHHOH IOJIH-
TUKH, CIEIYeT OTMETHUTh, YTO IPHYHUHBI
KOPPYILMHK JUIs KaXXJIOH U3 CTPaH MOTYT
OTIIMYAThCS, HO IVIABHBIMH CPEAH HHX
OylyT MMEHHO MpOoOIIeMbI, 00YyCIOBICH-
Hble Hed(Y(HEKTUBHO Cc(HOPMHUPOBAHHOM
U CUJIBHO LEHTPAJIU30BAaHHON CUCTEMOM
TOCYIapCTBEHHOTO YIpaBICHHUS (B TOM
yuciie M He3aBeplleHHble pedopMbl B
TaKoi cucreme, JIMOO NEPMaHEHTHbIN Xa-
pakrep Takux pedopm), HenpoheccuoHa-
JIM3M BBICLIETO YNPaBICHYECKOTO 3BCHA B
CHCTEME IOCYAapCTBEHHOIO YIPABIICHUS,
cnaboe BIMSHUE WHCTUTYTOB TpPaXkIaH-
cKOro oOliecTsa Ha perieHHe mpodiiemMm
IIPOTHBOACHCTBHS KOPPYIILIUH.

BeiBoabl. CTaHOBICHHE U pa3BUTHE
IIPaBOBOIO JJEMOKPATHYECKOro TIocynap-
cTBa TpeOyeT aJeKBaTHOTO pearupoBa-
HUsI OPraHOB TOCYJapCTBEHHOW BIACTH U
BCEro O0IIEeCTBAa HAa CHCTEMHBIE YIPO3bI
HalMOHAJBbHOH Oe3onacHocTu. Pacrmpo-
CTpaHeHHe KOPPYILHUH U TPOsIBICHHUE e
BO Bcex cdepax oOIIECTBEHHOH KHU3HU
BBICTYNAET OJIHOM M3 OCHOBHBIX YIpo3 U
HaXOJJUT CBOE MECTO B PE30HAHCHBIX IIPO-
OeMax MOJUTHYECKOH CHCTEMBI: B IIPO-
Lecce YTBEPKIACHHUS JIEMOKPAaTHUECKHX
MIPUHLIUIIOB TOJMTHYECKOTO PEXHUMa, B
chepe peanusamuu M 3alIUTHl KOHCTH-
TYLMOHHBIX TIPaB U CBOOOJ TPpaXKaaH, BO
B3aMMOOTHOILICHUSX BJIACTH U OOIIECTBa,
B3aUMOJICHCTBMM Pa3IMYHBIX ToCynap-
CTBEHHBIX CTPYKTYp B c(epe IpOTHBO-
JelCcTBUs Koppymuu [7].

HanuonanbHast ~ aHTHKOPPYHIIMOH-
Has MONUTHKA C TO3ULMU aJAMUHHUCTpA-
THUBHO-TIPAaBOBOTO PETYJIHPOBAaHUSA — 3TO
KOHIIETITYaJIbHBIE TTOJIOKEHHS MOTUTHKHI
HALMOHAJIBHOTO TOCyAapcTBa B cdepe
[peJOTBpAlIEHUss M POTHBOAEHCTBHSA
KOPPYIINH, HAIIPaBJIECHHBIE HA MOCIEO0-
BAaTENIbHYI0 M CHCTEMHYIO JEATEIbHOCTD
rocynapcTea, oOmecTBa M TpaxIaH ¢
LIeJIBI0 HEAOMyIIeHHs (YMEHBIICHHST) He-
TaTUBHOTO BIIMSHUS KOPPYIILHMH, a TaKkkKe
JUKBUIALMIO TIPUYUH U TIOCIEACTBHH,
CIOCOOCTBYIOIINX BO3HMKHOBEHUIO
koppynuuu. Llens HanmoHalbHOM aHTH-
KOPPYNILHMOHHON HOJUTUKH  (aJAMHUHH-
CTPAaTUBHO-IIPABOBOW KOHILIENT) — KOOP-
JUHALMS JIEATEIbHOCTH OpPraHOB BIACTH
U UHCTUTYTOB TPa’KIaHCKOTO OOIIEeCTBa,
HanpapJieHHass HA MHHUMH3ALHUIO TIPOSB-
JICHUH KOpPPYIIMU M €€ BIUSHUSA, pas-
BUTHE aHTUKOPPYHLUOHHOTO CO3HAHUS,
YTBEpKCHHE
PYILHOHHYIO 3KCIEPTH3y HOPMAaTHBHO-
MIPaBOBBIX aKTOB. TakXke CIeIyeT CUNTATh
nenpto HanmoHanbHON aHTHKOppYyNLU-
OHHOW TMOJIUTUKU JOCTHXKEHHE TaKOro
COCTOSIHUSL CHCTEMBI ITyOJIMYHOTO yIIpaB-
JIEHUs, KOIZa KOPPYIIMOHHAS MpaKTH-
Ka CTaHeT HE TOJIbKO PHCKOBAaHHBIM M
HEMPUOBLIHHOW JEHCTBUEM, HO TAKXKE U
COIMAJIbHO HENPUEMIIEMbBIM.

C no3unuu aaMHHHUCTPATUBHO-IIPA-
BOBOTO aCMEKTa MyOINYHOTO yHpaBIeHHs
OIIpE/ICIIAIONICH IIEbI0  AHTUKOPPYILHU-
OHHOIl TIOJMTHKU SIBISIETCS TIPENOTBpa-
IIEHUE W MPOTUBOAEHCTBUE KOPPYNLUH
IIyTEM peaNn3aly e€BPONEUCKUX IMPHUH-
LIMIIOB ITyOIMYHOTO aMUHUCTPHPOBAHHS
B HaIlMOHAJIbHOW mpakTuke. Ha mepBuu-
HOM YpPOBHE HyOJHYHOIO YHpaBiCHHS
CTOHUT NPHUBECTH TpaBHiIa, MPOLETYPHl U
peraMeHThl OpraHM3aluu  Cry’KeOHOI
JIEATEIbHOCTH 110 MPEOTBPAIIEHHUIO KOp-
PYILUK B COOTBETCTBHE C TOJOKEHUSIMHI
3ak0HOB YkpauHbl «O TocyIapcTBEHHOM
ciyxbe», «O LEeHTpaJIbHBIX OpraHax
UCTIONHUTENIBHON BIAacTH», «O MECTHBIX
TOCYJapCTBEHHBIX  aJMHHUCTPALUAXY.
Jlanee BaxkHO pa3pabOTaTh KOMILIEKC
CIEHAIBHBIX CPEACTBA U CIIOCOOOB IPO-
TUBOAEUCTBUSI KOPPYIIIMU, B YACTHOCTH:
MOBBIIICHNE MPO3PAUHOCTH JAEATEIBHO-
CTH TOCYIApCTBEHHBIX OpPraHoB, olecrie-
YeHHe MpaB U CBOOOJ YeIoBeKa U Ipaxk-
JTaHWHA, CO3AAHUE YCIOBUH AJISI Pa3BUTHS
9KOHOMHKH, O00ECTIeueHus! eBpPONeHCKuX
COLMANIBHBIX CTaHIAPTOB M OIarococTo-
SIHUSL HACEJICHUS, CHIDKCHHE YPOBHSI KOp-
pynuuu B YKpauHe U yCTPaHCHUE IPUINH

3aKOHHOCTH, AHTHUKOP-

U yCJIOBUH, OTKPBITOCTH U NIACHOCTH TIPU
NPUHATHH YIPABICHYECKUX DEICHUH U
BHEJPEHUM aJMUHHUCTPATHBHBIX IIPOLIe-
Iyp ¥ OOHAapOJOBaHUM MX B CPEICTBAX
MaccoBOit HHpOpMAIIUH.

DG HEeKTHBHOCT YCUIIMNA TIO TIPEOI0-
JICHUIO HEraTHBHOTO COLMAJIbHO-TIOJIHU-
THYECKOTO SIBIICHUSI KOPPYIIMU B 3HAYHU-
TEIBHOH CTENeHU 3aBHCHT OT OCYIIECT-
BJICHHSl  aJIMHHUCTPATHBHO-IIPABOBOTO
peryaMpoBaHHs mpolecca MpOTHBOJCH-
CTBHUS KOPPYINIMU, ¥ B 9TOM KOHTEKCTE —
MPOBEJICHUS MOJIMTUYECKOM, a TaKKe ro-
CYIapCTBEHHO-IIPaBOBOH pedopMbl U ee
COCTABIISAIOIINX: aIMUHHCTPATUBHOM, My-
HUIMNAIBHON U cyneOHo# pedopm, pe-
(hOpMBI TIPaBOOXPAHUTEILHOW CHCTEMBI;
YETKOM aIMHHHUCTPATUBHO-TIPABOBOM
OTIPENCTICHNN TOJTHOMOYHN U (DyHKIHIA
OpraHoB BJACTH, MX JODKHOCTHBIX JIHIL;
BHEJPCHUSI JIEMOKPATHYCCKUX TPUHIIHU-
OB YIpaBJcHHs OOICCTBCHHBIMHU Jielia-
MH, CO3JaHHE YCIOBHH I BCECTOPOH-
HEro pPa3BUTHUs CTPYKTYP TIPakAaHCKOTO
o0IecTBa, HaNpaBICHHBIX Ha (OPMHUPO-
BaHUE JICHCTBEHHOrO MeXaHHW3Ma oOlie-
CTBEHHOT'O KOHTPOJIS 32 BJIACTHBIMU HH-
CTUTYTaMH.
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MEXAYHAPOIHO-ITPABOBAS
PEIVTAMEHTAIIUA KOHPUCKALINA
JOXO0B (AKTUBOB), HIOJTYYEHHBIX

HPECTYIIHBIM ITYTEM

Tarbana [IABJIOBA,
KaHIUAaT IOPUUUECKHX HAyK, TOLEHT,
JIOLIEHT Ka(eapsl YTOJIOBHOTO ITPaBa, yroJIOBHOTO NpoLecca U KPUMHHAINCTAKN
Opecckoro HaMOHANBHOTO yHUBepcuTeTa nmenn 1.1, MeunnkoBa

AHHOTALUSA

B crarbe paccMarpuBaroTCs OCHOBHBIE MEXKIyHApPOJHO-TIPABOBbIE JJOKYMEHTHI, pe-
IIaMEHTHPYIOIIHE PUHIHIIBI, TIPABOBBIE MEXaHM3MBI BO3BPAIIICHHS JOXO/IOB (aKTHBOB),
MOJTyYEHHBIX MPECTYMHBIM IIyTeM. YKa3bIBa€TCs, YTO MPOLEIypa BO3BPaTa JOXOIO0B (aK-
THBOB), MOJIy4E€HHBIX KOPPYIILMOHHBIM WJIM MHBIM IIPECTYIHBIM ITyTEM, MpeJIosaract
MPUMEHEHHE IIeTI0T0 psijia MPOLECCyanbHbIX M (MaTepHaIbHO-TIPABOBEIX) MEXAHU3MOB
(Mep), a IMEHHO OTCJIeKHMBaHKUE (PO3BICK), 3aMOPaXKMBAHKE, APECT, U3bSTHE, KOH(HCKa-
must. Criead BBIBOZ O TOM, UTO BHYTPEHHEE 3aKOHOAATEIIbCTBO IOCYIAPCTB M0-PA3HOMY
olpe/ieNsieT TEPMUHOIOTHIO U TIPOLICYPY OCYILECTBICHUS BO3Bpara JI0X0/I0B (aKTHBOB),
HOJTYYEHHBIX NPECTYIHBIM ITyTeM, TI03TOMY Ha CErOHAIIHMI JeHb BOHUKIIA HEOOXOIHU-
MOCTH aJaNTaIl[M{ HAMOHAJIBHOTO 3aKOHOAATENILCTBA TOCYJAPCTB C MEXTyHApOTHBIMU
cranapramu Juist 3G(EeKTHBHOIO MEXIyHApPOIHOIO COTpYIHUYECTBA B cepe Bo3Bpara
JIOXOZIOB (QKTHBOB), MOTYYCHHBIX KOPPYIIIMOHHBIM MJIH MHBIM ITPECTYITHBIM Iy TEM.

KiroueBble ci1oBa: MexIyHapoOIHO-IIPABOBOE PETYIMPOBAHUE, KOPPYIIIHUS, HHbBIC
BUJIBI TIPECTYITHOI JeSITeTbHOCTH, JOXO/BI (aKTUBBI), KOH(PHCKAIHS JOXO/I0B, TIOIyYCH-
HBIX NIPECTYIHBIM MyTEM.

INTERNATIONAL LEGAL REGULATION OF FORFEITURE
OF CRIMINALLY OBTAINED PROCEEDS (ASSETS)

Tetiana PAVLOVA,
Candidate of Law Sciences, Associate Professor, Associate Professor of Criminal Law,
Criminal Procedure and Criminology Department of the
I. I. Mechnikov Odessa National University

SUMMARY

The article examines the basic international legal documents regulating principles,
legal mechanisms of returning criminally obtained income (assets). It has been indicated,
that the procedure of income (assets) return, whether criminally obtained or due to
corrupt practices, assumes application of a set of procedural (substantive) mechanisms
(measures), namely the tracking (detection), freezing, caption, seizure and forfeiture. A
conclusion has been developed: the domestic legislation of states in many ways defines
the terminology and procedure for returning the criminally obtained income (assets),
thus today there arose a need to harmonize the national legislation of states to the
international standards for effective international cooperation in the field of returning
income (assets), whether criminally obtained or due to corrupt practices.

Key words: international legal regulation, corruption, other criminal activities,
proceeds (assets), forfeiture of criminally obtained proceeds.

REZUMAT

Articolul examineaza principalele documente juridice internationale care
reglementeaza principiile, mecanismele legale de returnare a veniturilor (bunurilor)
obtinute prin mijloace criminale. Aceasta indica faptul ca procedura de returnare a
veniturilor (active) derivate din coruptie sau alte activitdti criminale implica utilizarea
unui rand si mecanisme procedurale (de fond) (masuri), si anume urmarirea (urmarire),
inghetarea, sechestrarea, confiscarea, sechestrarea. Sa ajuns la concluzia ca legislatia
interna a statelor au diferite definitii ale terminologiei si a returnarii procedurii de venit
(active), obtinute prin mijloace penale, prin urmare, a fost necesara adaptarea legislatiei
nationale a standardelor internationale de cooperare internationald eficientd in domeniul
returnarii veniturilor pentru astazi (active ), primite prin coruptie sau alta cale criminala.

Cuvinte cheie: reglementarea juridicd internationald, coruptia, alte tipuri de activitati
infractionale, venituri (active), confiscarea produselor de crima.
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ITocranoBka mpodiembl. OCHOB-
HOHM 3a/aveil MeXIyHapoJHOTO CO00-
LIeCTBa Ha CETOJHSIIHUN JE€Hb SBIIS-
ercs Oopbba ¢ KOppyHuHed ¥ HHBIMH
HE3aKOHHBIMU JICTHUSMH, CBSI3aHHBIMH
¢ jeranu3anueil (OTMBIBAHHUEM) JI0XO-
JIOB, TOJIYYCHHBIX MTPECTYIIHBIM IIyTEM.
ITo nanapiM Opranuzanun OObeTHHEH-
veIx Hamnit (namee — OOH) exeronHo B
pa3HBIX CTpaHax 3a I'PAaHHILY BBIBOJIUT-
cst ot 1 go 1,6 Tpiu momn. CIIA, momy-
YEHHBIX B pe3yJbTaTe NPEeCcTyIHOU je-
SITEJIbHOCTH, KOPPYIIHMH U YKIOHCHHS
oT yruiaTsl HasoroB. OGbeM pecypcos,
KOTOpbIE MOXMILAIOTCA M3 Pa3BHBAIO-
LIMXCS CTPaH U CTPaH C IEPEXOJHOM
9KOHOMHKOHM, COCTaBJIsIeT MPHUMEPHO
20-40 mapa momn. CHIA B rom, 9To 9K-
puBasieHTHO 20-40% cpencts, BbIACIS-
€MBIX 9THM CTpaHaM Kak o(HuIHaIbHas
momomis [1, c¢. 10]. Ha ceromusmuwmit
JIeHb CyMMa BO3BpAIIEHHBIX aKTHBOB
coctaBiger umb 5 mupa gomr. CIOA
[2, c. 10]. [ToaToOMy TSI MHOTHX TOCY-
JapCTB CETOJIHS aKTYaJbHBIM SBJISAETCA
BO3BpAlIEHHUE J0XO0J0B (AaKTUBOB), IO-
JIyYEHHBIX KOPPYIIIMOHHBIM WUJIH HHBIM
MIPECTYITHBIM ITyTEM.

AKTYyaJIbHOCTh TeMBbI HCCJIe10-
BaHus. [ GoprObl ¢ KOppymnuueit u
WHBIMHM BUJAMH HPECTYITHOH NEsATENb-
HOCTH, KOTOpas CBsi3aHa C JIeTajin3a-
nHei J0X0m0B (aKTHBOB), MOTYYEHHBIX
MPECTYNHBIM IyTeM, B 3aKOHOJATEIhb-
CTBE OOJBIIMHCTBA CTPAH IPUMEHSIETCS
KOH(UCKAIMs, KOTOpas SBIsIETCs Ipa-
BOBBIM MEXaHM3MOM BO3BpaTa JI0X00B
(aKTHBOB), IMOJIyYEHHBIX MPECTYHHBIM
nyteM. s ycmemHoro Bo3Bpara Jo-
XOJI0B, TOJIYYCHHBIX KOPPYHIIMOHHBIM
WM MHBIM TPECTYNHBIM IIyTeM, Ha
MEX/IYHapOIHOM yPOBHE IPUHSATO P
HOPMAaTHBHO-IIPABOBBIX  JIOKYMCHTOB,
SIBJISTIOIIIIIXCST TPABOBOM OCHOBOH O0OPB-
Obl C MPECTYNHBIMU TPOSIBICHUSIMU
yKa3aHHOTO BH/[A.

Cocrosinue wucciaenoBanusi. Hc-
CIIEJOBAHMEM OTACJBHBIX AaCIEKTOB
MEX/1yHapOJIHOTO OIbITa U OCHOBOIIO-
JIararoIuX 3aKOHO/ATENIbHBIX aKTOB B
c(epe BO3Bpara aKTHBOB, IMOJYYEHHBIX
MPECTYNHBIM IyTEM, 3aHMMaJUCh Ta-
kue yuensle, kak JK.-I1. bpron, JI. I'peii,
T. I'punoepr, O. Kop3syH, /1. [Ipumakos,
K. Cxortr, M. Consnosa, K. Crusen-
con, U. Yepusasckuii, M. lllurpesa u
apyrue. OnHako OOJBIIMHCTBO IIPO-
OileM, CBSI3aHHBIX C HCCIIEIOBAHUEM
MEXaHHW3MOB BO3Bpara JIOXOJIOB (aKTH-

BOB), MOJYYCHHBIX IPECTYIHBIM IIy-
TeM, IMOCJeAYyIoNUel UMIUIeMeHTauei
MEX/1yHapOJHO-IIPaBOBBIX HOPM B Ha-
LIMOHAJILHOE 3aKOHOJATEJIbCTBO, OCTa-
I0TCSl HEpEIICHHBIMHU.

Leabio u 3aja4eii CTATbU SABJISACT-
Cs paCCMOTPEHHE OCHOBHBIX MEXKIyHa-
POIHO-TIPABOBBIX JOKYMEHTOB, perja-
MEHTHPYIOIINX KOH(HCKAIUIO JOXOI0B
(aKTHBOB), TOJYYEHHBIX HPECTYITHBIM
IMyTeM, KOTOpHIE SIBISIETCS MpaBo-
BBIM MEXaHM3MOM BO3BpaTa JI0XOA0B
(aKTHBOB), IOJIyYEHHBIX HPECTYIHBIM
IyTEeM.

H3i0xeHnEe 0CHOBHOIO MaTepHa-
aa. OgHUM U3 JeHCTBEHHBIX CIIOCOOOB
BO3Bpara JOXOJI0B (aKTHBOB), MOy~
YEHHBIX MPECTYNHBIM IIyTEM,
eTcsl BHEJIPCHUE COIVIACOBAHHBIX MEp
mo Oopebe ¢ KOppynmued u APYyruMH
BH/IaMH HE3aKOHHOHN NMPEeCTyImHOU maes-
TEJIBHOCTH, KOTOPBIE JIOJKHBI OCHOBBI-
BaThCs Ha HE0OXOIMMOM 3aKOHO/IATEITh-
HOM 0a3e KaK Ha MEXIYHapOAHOM, TaK
U HalMOHAJbHOM YPOBHSX, a TaKxKe
MEX/1yHapOIHOM COTPY/IIHUYECTBE.
OCHOBHBIM MEXAYHAPOAHO-TIPABOBBIM
JIOKyMEHTOM B yKa3aHHOW cdepe sB-
nsercst Kousennust OOH mpotus xop-
pynuuu ot 31 oktsa6ps 2003 1. (nanee —
Konsennust OOH mportus koppynmun),
patupunupoBana YkpauHoit 18 oxts-
6psa 2006 r. Konsennust OOH nporus
KOPPYHIIUU COCTOUT H3 CIEIYIONUX
raB: rasa | — o0mniye monoxeHus; ria-
Ba II — Mepsl 10 peynpex1eHnIo Kop-
pynuuu; rmasa Il — xpumunanuzanus
U NPaBOOXPAHUTEINIbHAS 1€ATEIbHOCTD;
maBa [V — MexayHapolHOE COTPpYAHU-
4eCTBO; I1aBa V — Mepbl 10 BO3Bpallle-
HUIO aKTHBOB; M1aBa VI — TexHuyeckas
noMolIb ¥ oOMeH uHpopmarmeii; ria-
Ba VII — MexaHU3MBI OCYLICCTBIICHUS;
miaBa VIII — 3akmrounTtesbHbIC MOJIO-
KEHUS.

Bo3sBpamienne akTUBOB NpHU3HAET-
Csl OCHOBHBIM NpHHIHIIOM KoHBEeHIIHH
OOH mnpoTuB KOppyHIuu, U rocymaap-
CTBA-yYaCTHHUKHU O0SA3YIOTCS COTPYIHH-
4yaTh APYr C JIPYyrOM M OKa3bIBaTh IO-
MolIlb B 3ToM Bompoce (ct. 51 Konsen-
i OOH npoTuB KOppymiun).

B cooTtBeTcTBHU co cTaTheit 2 KoH-
serruu OOH npoTtuB koppyniuu, KOH-
(uckanus — 5T0 OKOHYATEIbHOE JIUIIIC-
HHE€ HMYIIECTBAa IO ITOCTAaHOBJICHUIO
cyla MU APYroro KOMIETEHTHOTO Op-
rana [3]. Yka3zaHHas KOHBCHIIUS SBJISI-
eTCsl MepBBIM JOKYMEHTOM, COJepKa-

SABJIA-

LIMM IIOJIOXKEHHUSI 0 KOH(UCKaluu BHE
YTOJIOBHOT'O NpoOu3BoAcTBa. B cT. 43
KoHBeHIIMM NpeyCMOTPEHO, YTO TOCY-
JlapcTBa pacCMaTpUBaIOT BO3MOXHOCTb
OKa3aHMs APYT APYry COJIEHCTBHS B
paccieoBaHUM H CYAONPOU3BOICTBE

rpakTaHCKO-TIPABOBBIX W aJMHHHU-
CTPAaTHUBHBIX BOINPOCOB, CBSI3AHHBIX C
KOppynuuei. Jta cTarbsi OXBAaTHIBAET
Mporeaypy KOHPUCKAIINU aKTHBOB BHE
YTOJIOBHOTO IIPOW3BOJICTBA W YYHTHI-
BaeT MpoodiemMy, KOTopasi BO3HHKala B
[IPOLIIOM, KOIJla rocylapcTBa MOIIN
COTPYAHHMYATh JPYr C APYrOM M OKa-
3bIBaTh MPABOBYIO MOMOIIbL TOJBKO IO
YTOJIOBHBIM, @ HE 110 I'PAKIAHCKUM Jie-
Jam.

3aKOHOAATENbCTBO  OOJBIIMHCTBA
CTpaH AJIs BO3BPATa JOXOA0B (AKTHBOB)
OT TPECTYIJICHUH, a TakKe H3BATHSI
opyIni M CpeACTB HMX COBEpPIICHHS,
MpeayCMaTpuBaeT CJEAYIONUe BHJIBI
KOH(HCKAINU: KOHPUCKAIHSI B YTOJIOB-
HOM IOpsiJKe; KOH(HCKAaLMA BHE yro-
JIOBHOT'O IIPOM3BOJCTBA (IpakaaHCKast
KOH(]UCKaIMs), aIMHHHCTPATHBHAS
koH(uckanus. OQHAKO HE BCe rocyaap-
cTBa, paruduuuposasme KoHBeHIINIO
OOH mnpoTuB KOppyHIUH, 3aKPETHIH
B CBOEM BHYTPEHHEM 3aKOHOJATENb-
CTBE KOH(HUCKAIMIO BHE YTOJIOBHOTO
MIPOM3BO/ICTBA.

[IpumeHneHne KOH(pUCKAIIUU TT03BO-
JISIeT, BO-TIEPBBIX, IPECeYb HE3aKOHHEIE
NeWcTBUS M O0OTamIeHne 3a CUeT Ipe-
CTymiaeHust (IOXOIbl OT HPECTYHNHOU
JIeSATENIBHOCTH M3bIMAIOTCA W HaIlpaB-
JSAIOTCA Ha KOMIIGHCAIMIO yuiepoa,
MPUYMHEHHOTIO IoTepreBuieMy, Oynb
TO TOCYIapCTBO MJIHM YacTHOE JIMIIO),
BO-BTOPBIX, H3bATh OPYAUS IIPECTy-
IIJICHUS U MPEJOTBPATUTh UX AAJIbHEH-
[iee MCIOJIb30BAaHNE B KPUMUHAIBHBIX
LeTIAX.

B cr. 54 Kommenmun OOH mpo-
THB KOPPYIIHH HPETyCMOTPEHBI Me-
XaHU3MBl W3BATHS HMYyIIECTBa IyTEM
MEX1yHapOJIHOTO COTPYIHHYECTBA B
Bonpocax koHduckauuu. Tak, Kaxmgoe
rocyaapCTBO-Y4aCTHUK: a) NMPUHUMAET
Takue Mepbl, KOTOpbIE MOTYT HOTpe-
0oBaTbCs, YTOOBI
KOMITETEHTHBIM OpTaHaM BBINOJIHATH
[IOCTAaHOBJICHHUS O KOH()HMCKALMU, BBI-
HECEHHBIC CyJaMH JApPYTroro Trocyaap-
CTBa-y4JacTHUKa; 0) MpPUHUMAET TaKHe
MepBhI, KOTOPBIE MOTYT ITOTpeboBaThCs,
9TOOBI TO3BOJINTH CBOUM KOMIICTECHT-
HBEIM OpraHaM, B Tpejenax HX FOpHC-

II03BOJIUTH CBOHMM



LEGEA SI VIATA

JIUKLMAN, BBIHOCUTH HMOCTAHOBJICHHS O
KOH(HCKAlMM HMYIIECTBA HMHOCTPaH-
HOT'O TNPOMCXOXKICHHS ITyTEeM BBIHECE-
HUSl CyneOHOro pelieHus 1o jaejaam o
MPECTYIUICHUAX 00 OTMBIBAHUH JICHEXK-
HBIX CPEACTB MJIM MHBIMH IPECTYIUIC-
HUSIMH, KOTOPBIE MOTYT IOANAIATh I1OJ
IOPUCIUKITUIO, WU ITyTeM HCIOJIb30Ba-
HUSl APYTUX MPOLEIYp, Pa3pelIeHHbBIX
€ro BHYTPEHHHUM 3aKOHOAATEIbCTBOM;
B) paccMaTpHUBaeT BOIPOC O NMPUHITHH
TaKUX Mep, KOTOpbleé MOTYT HoTpebo-
BaThCS, YTOOBI CO31aTh BO3MOXHOCTH
JUISE KOHQUCKAIIUU TaKoro MMYIIECTBa
0e3 BBIHECEHMs IPUIOBOpa B paMKax
YTrOJIOBHOTO IPOM3BOJCTBA II0 JiejaM,
€CJIM MPECTYNMHUK HE MOXKET OBITh MOJ-
BEprHYT IPECIEIOBAHHUIO B CBSI3H CO
CMEPTHIO, YKPBIBATEIHCTBOM HIH OT-
CYTCTBHSI WJIH B APYTUX COOTBETCTBYIO-
mux ciydasx [3].

MexaHu3MbI KOH(QHUCKALINN TOXOJ0B
(aKTHBOB), TMOJYYCHHBIX MPECTYIMHBIM
myTeM, pa3pabaThIBAlOTCA Ha YpPOB-
HE HAIMOHAJbHBIX 3aKOHO/ATENIbCTB.
IIpumeHeHne 3aKOHOB O KOH(pHCcKauuu
CBS3aHO C TPABOBBIMH CIIOKHOCTSIMH
BO MHOTHX TOCYAapCTBax M MEXJyHa-
POIHBIX cylaxX. DTH CIOXHOCTH, Ipe-
JKIE BCEro, CBSI3aHbI C HEOOXOAMMO-
CTBIO OIPEJICIICHNS IPABOBO PUPO/IBI
KOH(HCKAITN! U IPOLETyPHI BO3BpaIle-
HUS 10X0J0B. Tak, B HEKOTOPHIX TOCY-
JTapcTBax KOH(HUCKAIUS MPeaycMOoTpe-
Ha KaK Haka3aHWe, B IPYTUX — KaK HC-
rnpaBuTeNbHas Mepa. EBponelickuii cyn
10 [IpaBaM YeJIOBEKa MOCTAaHOBMII, YTO
B TeX CJy4YasX, KOrJla CyMMa OrpaHuye-
Ha MOJYy4YEHHON BBITOJON M HE MOMXKET
OBITH 3aMEHEHA TIOPEMHBIM 3aKJII0Ye-
HUEM, HO MOXET OBITh BO3MEIICHA KO-
HOMHUYECKHMHU METOJaMH, KoH(dHcKa-
M AOXOJ0B OT MPECTYIJICHUNH HOCHUT
XapakTep UCHPaBUTEIbHON MepHI [4].

Takum 06pa3oM, KOHPUCKAIHST MO-
JKET MPOU3BOAUTHCS Uepe3 LEIbIH Psig
MEXaHU3MOB: OJHU W3 HUX OCHOBAHBI
Ha OOBHMHUTEIBHOM IIPUTOBOpPE B OT-
HOLICHUH  KOHTPOJHMPYIOIIEro  co0-
CTBEHHOCTD JIMLIA, APyTHe HAPABICHBI
MIPOTUB CaMOH COOCTBEHHOCTH BBHUIY
ee IPECTYNHOro MPOMCXOKICHHUS WIH
UCIIOJIb30BAHMS, & TPEThH — IPOTUB AK-
THBOB TOTO WJIM MHOTO JINLA, HE3aBUCH-
MO OT UX IPOUCXOXKICHUS, TAK KaK OHU
MPEACTABISAIOT CO0O0M JTOXOIBI OT Tpe-
CTYIHOH NesITeNBHOCTH [5].

Ocoboe BHMManue B KoHBeHIUH
OOH mnpoTUB KOppYIUUHU yHeNsercs

XUILEHUIO W OTMBIBAHHIO HE3aKOH-
HO TIPUCBOCHHBIX T'OCYJIAPCTBEHHBIX
cpeactB. Tak, KouBeHuwust o00s3bIBaeT
rocy1apcTBo, IMOJy4HBIIEE 3arpoc,
BEPHYTh KOH()HCKOBAHHOE MMYIIECTBO
3ampammuBaromeii cropone [3, cr. 57
m. 3 (a)]. KoHBeHIIUS HE TONBKO TPH-
3bIBACT KaXJOTO ydYacTHUKa pa3pado-
TaTb BHYTpPEHHEE 3aKOHOIATEILCTBO,
obecrnieunBaroniee BO3BpaT IOXUIICH-
HBIX TOCYIapCTBEHHBIX CPEJICTB, HO H
MPEINUCHIBAET B TEX Cilyd4asX, KOTzaa
HeJb3sl PUMEHHUTH CIEIMAIbHOE Ipa-
BMJIO, PaccMaTpUBaTh B IEPBOOYEPE/I-
HOM IOPsIJIKE BONPOCHI O BO3BPAIICHUN
KOH(HMCKOBAaHHOIO HMYIIECTBA 3ampa-
[IMBAIOIIEMY TOCYIapCTBY, HPEIbIIY-
UM 3aKOHHBIM COOCTBEHHHMKAM WIH
BBIIJIATE KOMIICHCAI[UH IOTEPICBIINM
oT mpectymiaeHus [3, ct. 57 m. 3 (¢)].
Cornacuo 1. 4 ct. 57 KonBennun 3a-
MpammuBaeMoe TOCYIapCTBO  MOXKET
BBIYECTh Pa3yMHBIE PaCXO/Ibl, TOHECEH-
HbI€ B XO/I€ paccllelOBaHUs, YroOJOB-
HOT'O TpECIeNOBaHUSA WM CyneOHOro
pa30buparenbeTBa, KOTOPhIE MPHUBEIN K
BO3BPAIIEHNI0 KOH()UCKOBAHHOTO UMY-
LIeCTBA UK paclopsbKeHUIo um [3].

C 1enbl0 BBIMOJHEHUS IOJ0XKESHUI
KonBeHnnuu u comelcTBHUS pPEIICHHUIO
MpoOIeMBbl XUIIEHHUS TOCYIaPCTBEHHBIX
CPEACTB B Pa3BUBAIOIIMXCS CTpaHax,
BcemupHhelii 6aHK COBMECTHO ¢ Ypas-
nenneM OOH mo HapkoTHKaMm W TIpe-
CTYnHOCTH B ceHTsa0pe 2007 ronma 3a-
nyctua MHUIMATUBY 110 BO3BPAILEHUIO
MOXUILEHHBIX aKTUBOB (TAaK)Ke MU3BECT-
Hy1o kak Hnnuaruea StAR).

StAR pexomenayer paTudunupo-
Batb Konsennuo OOH npoTtus koppyn-
MU U TOAJIEPKaTh MPUHIHMIIBI, chHop-
MyJIHpOBaHHbIC B yka3zaHHOW KoHBeH-
M1, yTE€M aJalTallu COOTBETCTBYIO-
IIeTO BHYTPEHHETO 3aKOHOAATEIhCTBA.
IlenTpanbHOE MecTO B Tporpamme
yuemnsierTcs mpobiaemMe BO3BpaIIeHUS 110~
XUIIEHHBIX aKTHBOB, & UMEHHO yCTpa-
HEHUIO NPENSATCTBUI U BO3BpAIleHUs
HE3aKOHHO IPHCBOCHHOTO HMMYILECTBA
B KpyNHEHINX (PUHAHCOBBIX IIEHTpAX,
CO3/1aHHI0 MEXaHU3MOB, 00JIErdaroNnx
BO3BpAllleHHE AKTUBOB MOCTPAJaBIINM
rocygapcTtsaM, a TakKe Mepam, Ha-
MPaBJICHHBIM TPOTHB BHIBOJAa aKTHBOB
U TIOSBJICHUS «O0C30MaCHBIX 30H» AJIA
KOPPYTITHOHEPOB.

MupoBoe cooOmecTBO OTMEYaerT,
yro Muunuarusa StAR moMmoker Haka-
IJIMBaTh M PAacCIpPOCTPaHATH HH(OP-
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MalUI0 O [PHUHIMIAX BO3BPALICHUA
HE3aKOHHO IPHUCBOEHHOI'O UMYIIECTBa,
a TaK)Ke NPUHATH Mephl, obJeryaromume
oty npoueaypy. K tomy xe, Unununaru-
Ba StAR Oyzmet ciocoOcTBOBaTh CO3/a-
HHUIO COINIACOBAaHHBIX BHYTPHUIOCYHAp-
CTBCHHBIX MCXaHHU3MOB YYaCTHHKOB
JUISL BO3BPAIICHUS aKTHBOB (HAIpUMep,
s¢dexkTuBHas mpouenypa KOH(HCKa-
LMK UMYIIECTBA, MPOLEAYypa pearupo-
BAaHMSA Ha MEXIYHapOIHBIH 3ampoc o
ITOMOIIM MJIM MIPOLEAYPY M0JIauu TaKo-
ro 3ampoca  T.J.).

PazpaGorunku Muunumatuser StAR
CUMTAIOT, YTO BO3BpAlLEHHE rocynaap-
CTBY IOXHIICHHBIX aKTHBOB MOXET
JIaTh IOJIOKUTEIIbHBIE PE3yIbTaThl MPH
YCIIOBUM PAIMOHAJIBHOTO PAacXoJl0Ba-
HUS cpeAcTB. Jlaxe 4aCTH ACHET MOXKET
XBaTHTh Ha TO, YTOOBI TPOPUHAHCUPO-
BaTh BaYKHBIC MPOrPAMMBI M HPOCKTHI
10 yIIydIIeHuIo nHdpacTpykTypsl. Ha-
npumep, 100 mua nomn. CIOA nocra-
TOYHO, 4TOOBI IIPOBECTHU IOJIHYIO BaK-
LMHALUIO 4 MIIH IeTell UM IOCTPOUTD
cucteMy BojpocHaOx)eHus st 250 Thic.
JIOMOBJaieHui [6, c. 32].

OcHOBHBIM JOKyMeHTOM EBpormeii-
ckoro Coro3a, peryiMpyouyM BO3-
BpAallleHUE aKTHBOB, siBsieTcsi KoHBEeH-
nust 00 OTMBIBAHUU, IIOHCKE, apecTe H
KOH(UCKAIlMH JOXOIOB, MOIYYEHHBIX
MPECTYNHBIM IyTeM oT 8 HoAOps 1990
r. (manee — Konsenmus ot 08.11.1990
r.), patuduuruposana YkpanHoiut 17 ne-
kabps 1997 1. B cr. 1 aroii KonBenmun
MIpelyCMOTPEHO, YTO KOH(pUCKaIMs 03-
HayvaeT HaKa3aHHe WIN Mepy, Ha3HaYeH-
HBIE CYJIOM II0CJIE€ PACCMOTPEHHS Jieia
B OTHOLICHHM YTOJIOBHOT'O INPECTYILIe-
HUSL WM YTOJOBHBIX IPECTYIJICHHH,
PE3yIBTaTOM KOTOPOTO SIBISIETCS OKOH-
YyaTeJIbHOE JIMIICHHE COOCTBEHHOCTH
[7].

CornacHo
08.11.1990 r. rocymapcTBaM-y4acTHH-
KaM IpeiaraeTcs BBECTH CIELUalb-
HbIE MEPHI 110 PacCcle0BAaHUIO U TIPe-
BAapUTEIIbHBIC MEPbI B BUJE 3aMOPaXKH-
BaHHUS MJIM HAJIOXKEHUS apecTa, C IeJIbI0
MpeNOTBPALICHUs  JI000ro  UCHOJb-
30BaHus, IEpelaud WM pacropsiKe-
HHUsl COOCTBEHHOCTBIO, KOTOPAs MO3XKE
MOXET OBITh MPEIMETOM XoJaTaiicTBa
0 KOH(QUCKALMU WIH KOTOpas MOXKET
OBITH TAaKoOl, YTO OTBe4aeT TpeOOBAHU-
SIM XOZlaTalicTBa U3BSATHS aKTHBOB; pac-

KonBenmun oT

IMAPUTH IMOJIHOMOYHUS CYAOB U IIpaBO-
OXpPaHUTECJIbHBIX OPTraHOB; NPUMCEHHUTH
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CIeIMaJIbHbIE METO/bI PacclleZIOBaHuUs;
BBECTH ONPE/CIICHNE TOHATUS «OT-
MBIBaHHE JICHEXHBIX CPEACTB»; YETKO
ONPECNIUTh NPUYUHBI BOBMOKHOTO OT-
Ka3a BO B3aWMOIIOMOIIH; COAEpKAHHE
u GopMy 3ampocoB O COTPYJHHYECTBE
U IpYTHE YCIOBUS IPOBEICHUS BO3BPa-
LICHHsSI aKTHBOB, a TAK)KE YKa3bIBACT Ha
HEOOXOUMOCTh PACIIUPCHHS B3aUMO-
TTOMOIIY B IIPOBEJICHUN CIEACTBUSA [7].

O6nosnennas B 2005 rony Kon-
Bernusi Coeera EBpomnbl 00 oTMbIBa-
HUH, NOMCKE, apecTe W KOH(UCKAIUU
JIOXOJIOB, IIOJIyYE€HHBIX IPECTYIHBIM
myTeM, U O (UHAHCHUPOBAHUM TEPPO-
pu3Ma oTMe4aeT HeoOXOIUMOCTh BBeE-
JCHUS HAIIMOHAJBHBIX MOJpa3/eICHHH
(uHAHCOBOM pa3BeIKH, BBOJUT OIHCaA-
HUE Mep MO NPEOTBPAICHUIO OTMBI-
BaHHUs JICHEKHBIX CPEJICTB, PACKpbIBA-
€T CYUIHOCTh 3alpocoB HH(pOpMALUU
1Mo OGaHKOBCKMM CYETaM, OICpalusM,
BBeJleHMsT HaOmrogeHus 3a Humu. OT-
JIeNIbHO o0palaeTcsi BHUMAaHHE Ha 00si-
3aHHOCTh TOCYIApCTB OCYIIECTBIATH
KOH(QHCKAIMIO TI0 3arpocy JApYyrux
cTpad [8].

VYronoBHasi KOHBeHIHsI 0 O0phbe ¢
Koppynuuei ot 27 ceHtsiops 1999 r.
(parupuuupoBana YkpauHoii 18 oxrs-
6pst 2006 1.) yka3pIBaeT Ha HEOOXOIH-
MOCTbh BHEJIPEHHUS MEp, HEOOXOAMMBIX
JUTSL TIPUBJICYCHHS] K OTBETCTBEHHOCTH
FOPUIMYECKUX JIMI 32 COBEPIICHUE Ta-
KHX MPECTYIUICHHI: Ja4da B3sSTKH, 3J10-
yHnoTpeOieHUe BIUSHUEM, OTMbIBAHHE
JI0X0/10B, COBEPIICHHBIX B HX IOJIb3Y
KaKUMU-JIM00 (DU3MYECKUMHU JIMLAMU;
ompezeNser Mepbl 10 COACHCTBUIO
cOopy 10Ka3aTeabCTB U KOH(pUCKALIUU
JIOXO/I0B, TOJYYEHHBIX OT MpPECTyIuIe-
HMH, CBA3aHHBIX C KOPpyNLUEH, BBO-
JUT ONHMCAHHME CUTyallMil aKTHBHOTO W
MMaCCHBHOTO TOAKYIMa HAIMOHAJIBHBIX
MyOJIMYHBIX JIHII, TOJKYIA YJICHOB Ha-
LUAOHAIBHBIX TOCYIapCTBCHHBIX CO-
OpaHuii, TOAKYMAa HHOCTPAHHBIX JTOJIK-
HOCTHBIX JIMI, WIEHOB HHOCTPAHHBIX
OpraHoOB, KOPPYIILMIO B YaCTHOM CEK-
TOpEe W JIpyrue BHJIbI MPECTYIJICHUI.
OTa KOHBEHIUS TAK)KE YCTAHABINBAET
IOPUCIUKLHUIO TOCYIapCTB  OTHOCH-
TEJIbHO COBEPUICHHBIX MPECTYIUICHHH,
YCTaHABJIMBACT HEOOXOAMMOCTH MpPH-
HATHUS TOCYAapCTBAaMU H3MCHEHHH O
MPEeJOCTABICHUN TMOJHOMOYUMN  AJis
CYZIOB U IPaBOOXPAaHUTEIbHBIX Opra-
HOB OT/IaBaTh PACHOPSIKEHUE O MPE/I0-
CTaBJICHUH OAHKOBCKOH, (MHAHCOBOM

WM KOMMEPYECKOW JOKYyMEHTalUHU
[9].

Taxxe 3aciayXuBaeT
npunsaTas EBponapiamentom u CoBe-
ToM EBponsl 3 anmpens 2014 r. nupek-
THBA 110 3aMOPaKUBAHUIO U KOH(UCKa-
LIUM OpYIUH NPECTYIIEHUN U JOXO/I0B,
MONIYYCHHBIX  IPECTYNHBIM  IyTEM.
B ykasanHoi JlmpekTHBE TrOBOpPHTCS
00 ynpoueHu 1 yHu(UKaLUU TIpolie-
JIyp apecTa U KOHUCKAIIUH ITPECTYITHO
Ha)KUTOTO UMYILECTBA, O BO3BpATe aK-
THBOB, YCTAHaBJIMBAIOTCS CTaHAAPTHI
paboThl B 1aHHOH oOnmacTu. J{upexTusa
OTpa’kaeT TEHJIEHIIMH B 3aKOHOJATENb-
HOW M MPAaBONPUMEHHUTENIbHOU chepax
Ha €BpPOMNENHCKOM MPOCTPAHCTBE U IMO-
3BOJIIET OMPENENIUTh BEKTOP HX Jailb-
Heitmero passurus [10].

B cr. 5 [upextuBnl oTmeuaeTcs,
YTO TOCYJapCTBa-y4aCTHUKH  JIOJIK-
HBl TIPUHATH HEOOXOAMMBIE MEpBI ISt
obecriedeHus KOH(UCKALUU B MOJHOM
oObeMe MM YacTUYHO, HMMYILECTBA,
MPUHAJUIEKAILETO JIUIY, OCYXIEHHOMY
3a IMpeCTyIUICHHE, KOTOPOE CHOCOOHO
MpsIMO WJIM KOCBEHHO MPUHECTH 3KO-
HOMHYECKYIO BBITOJY, KOTJ]a y CyZia Ha
OCHOBE O0OCTOSITENIBCTB Jiejla UMEIOTCA
JI0Ka3aTesIbcTBa TOTO, YTO CTOMMOCTH
HMYIIECTBA HE COOTBETCTBYET 3aKOH-
HOMY JOXOAYy OCYXJAeHHOTO. WMHbIMU
CI0BaMH, CyJl He 00s3aH J10Ka3bIBaTb
MPUYACTHOCTh IPABOHAPYIIUTENS K
JIeATENbHOCTH, CBSI3aHHOM ¢ mpecTy-
MJIEHUEM, HO JIOJKEH PEUIUTh, YTO OHA
B JIOCTAaTOYHON Mepe UMEET K HEMY OT-
HOIIEHHE.

Cratbest 6 JIMpeKTUBBI TMPEANUCHI-
BAaET rOCyJapCcTBaM BBECTH 3aKOHOJa-
TEJIbHBIE HOPMBI O KOH(HUCKAIUH
HMYyIIECTBA Yy TPETbUX JIMI, KOTO-
pbIM OHO OBIIO TEpeJaHo C IENIBI0
COKPBITHSI OT apecTa W KOH(UCKAIWH,
BKJIIOYAsl IHpuoOpereHHe Ha 0€3BO3-
ME3/IHOM OCHOBE HJIM 110 3aHM)KEHHOMU
CTOMMOCTH.

B coorBerctBuUu co cT. 9 [lupexTtu-
BbI TOCY/1apCTBaM HEOOX0IMMO cO3/1aTh
MPaBOBbIE YCIIOBUS JIIsl BO3ZMOXKHOCTH
MPOJOJKEHUsT MOHMCKA IOXUIIEHHOTO
HMYIIECTBA U IOCJI€ OKOHYAHHUS pac-
cieloBaHus M cyqeOHOTO mpolecca — B
OTAENBHBIX CIIy4dasx OIEpaTUBHBIE U
CIICACTBEHHBIC MOAPAa3JCICHUS HMEIOT
MIPaBo MPOAOKUTH WM HA4aTh 3aHOBO
PO3BICK MTOXUIIEHHBIX aKTHBOB C IIEJIHIO
UX apecTa U KOH(GHUCKAUH, yKe MocIe
3aBepUICHUs] PacCieOBaHMUs,

BHHUMaHUA

Halpu-

Mep, €ClId B XOJI€ CIICJICTBUS YCTaHOB-
JICHO HE BCE MMYIIECTBO WM IOCIE
cMeptu odBuHsieMmoro [10].

[lopsnok 3amopaxxuBaHUs UMYIIE-
CTBa M J0KAa3aTeJIbCTB Ha TEPPHUTOPHUU
€BpOINEHCKUX M JPYTHX TOCyIapCTB
ompezaensiercss PaMOYHBIM peLIcHHEM
2003/577/ JHA o BeimonHeHuu B EB-
pomeiickom Cor3e  MOCTaHOBICHUIT
[0 3aMOpPaXHBAHHIO HMYIICCTBA HWIIN
JI0Ka3aTeNIbcTB. B JOKyMEHTE OTMe-
4aeTcsl, 4TO BCE TOCYHapcTBa OOs3aHbI
HEMEJICHHO [IPUHUMATh I10JlaHHbIC
cyneOHbIe MOCTAHOBJIEHUS O 3aMopa-
JKUBAHUM M BBINOJIHATH MX, ONpeness-
IOTCS. CPOKM M OCHOBAHHS U1l OTKa3a
WIM OTCPOYKH B MCIIOJIHEHHUH TaKUX
TpeboBaHui, cmOCcOObl 00KaIOBAHHUS
n Bo3MmemeHus pacxonos [11]. Creny-
eT o0paTUTh BHHMaHHUE, YTO PCLICHHE
YKa3bIBaC€T Ha YCIOBHUS MPOBEICHHS
3aMOpaKMBaHUSI UMYIIECTBA H JI0Ka3a-
TEIbCTB HA TEPPUTOPHH TOCYAAPCTBA,
B OTHOUIEHHH KOTOPOTO BBIHECEHO Cy-
JeOHOe peleHue APYroil CTpaHsbl.

KoHkpernsupyer 3TOT JIOKyMEHT
Pamounoe pemenne 2006/783/ JHA
0 NPUMEHEHHMU IPHUHLMUIA B3aUMHOTO
MpU3HAHHUS MOCTAHOBJICHUH O KOH(H-
CKallMu, KOTOPOE ONpEACIseT MMYIIe-
CTBO, TMOANajaromiee Mmoja KoH(UCKa-
LUIO, JOXONbI, OPYIHUs, IMEPEUUCIISICT
CIIUCOK TMPECTYIUJICHHH, 3a KOTOphIC
MOXXeT OBITh HpUMEHeHa KOH(UCKa-
LU, U JIPyrHe yCIOBHs KOH(pHCKanuu
[12]. O koH(ucKanuu Takke TOBOPUT
Pamounoe pemenue 2005/212/ JHA o
KOH(HUCKAIUU TOXOJI0B, OPYIUN U COO-
CTBEHHOCTH, CBSI3aHHBIX C MIPECTYIMHON
JIeSATENIbHOCTRI0, PamMo4yHOe pelieHue
2001/500/ JHA 006 OTMBIBAHHU JIEHET,
uACHTU()HUKALNIO, OTCIICKHBAHHUE, 3a-
MOpaxMBaHHE, M3bATHC U KOH(HCKa-
LU0 CPEJCTB M JOXOJOB, MOJIYYCHHBIX
MPECTYMHBIM IyTeM 1 PaMo4HOE perre-
Hue 2007/845/ JHA o corpyaHudectse
BEJOMCTB cTpaH EBpocoro3a 1o BO3-
BpAIllEHNIO aKTUBOB B BOIIPOCAX OTCIIE-
JKUBAHUS M WACHTH()UKALMU J0XOJO0B
OT MPECTYIUICHUH U MHOTO UMYIIECTBA,
CBSI3aHHOTO C NPECTYIHON AESTEIbHO-
CTBIO.

BwiBoabl. Takum 00pa3om, mpoiie-
Jlypa BO3BpaTa JA0X010B (aKTUBOB), MO-
JIYYEHHBIX KOPPYIIIMOHHBIM MM HHBIM
MPECTYNMHBIM IIyTEM, Ipeanojaraet
MPUMEHEHHE 1EeJOor0 psga Mporec-
CyallbHBIX M MaTepuajbHO-IPABOBBIX
MeXaHU3MOB (Mep), a UMEHHO OTCle-



JKUBaHUe (PO3BICK), 3aMOpPAKUBAHUE,
apecT, U3bATHE, KOHQHUCKAIHUIO J10XO-
noB (aktuBoB). Ha MexayHapogHOM
YpPOBHE MPHUHATO psiJi HOPMAaTHBHO-

MPAaBOBBIX JIOKYMEHTOB, CO3/aIONINX
MIPaBOBYI0 OCHOBY JJIsi BO3BPAIEHUS
JI0XOJ0B (AKTHBOB), MOJYYCHHBIX IIpe-
CTyHHBIM ITyTEM, OJHAKO BHYTpPEHHEE
3aKOHOJATEILCTBO  TOCYAAapCTB  IO-
pa3HOMY oOIpeJeNsieT TEPMHHOJIOTHIO
U MPOLEAYpPY OCYLIECTBICHHS BO3Bpa-
Ta yKa3aHHBIX AKTHBOB, [OATOMY Ha
CEroHALIHUIA JeHb BO3HUKIA HEOO0-
XOIMMOCTh aJlaNTallii BHYTPEHHErO
3aKOHOJATEeIbCTBA TOCYJAPCTB C MEXK-
JlyHApOJHBIMU CTaHJapTaMu Juist -
(DEKTHBHOTO MEXyHAPOJHOTO COTPY/-
HUYeCTBa B cdepe BO3Bpara J10XOH0B
(aKTHBOB), MOJYYCHHBIX KOPPYHIINOH-
HBIM WJIM WHBIM NTPECTYIHBIM ITYyTEM.
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YIOJJOBHASI OTBETCTBEHHOCTD 3A NIPECTYILJIEHUS
IMPOTHUB ITPABOCYIUS B CTPAHAX
POMAHO-TEPMAHCKOM IPABOBOM CEMbH

Jugus [MAJTIOX,
KaH/IU/AT IOPUIHYCCKUX HAYK, TOCHT,

JIOLEHT Kadeapbl yroJOBHOIO MpaBa U KPUMHHOJIOTHU
JIbBOBCKOr0 HallMOHAJILHOIO YHUBEpCUTETa MMEHH VBana DpaHko

AHHOTAIUA

B crarbe MIPpOaHAJIM3UPOBAHO YIOJIOBHOC 3aKOHOAATCILCTBO psjia eBpOHeﬁCKHX CTpaH, NpUHAUICKAIIUX K pOMaHO-FepMaHCKOfI

MpaBoBOil cucteme. B yacTHOCTH, pacCMOTpPEHBI BOIPOCH! O CUCTEMATH3ALUMHU MIPECTYIUICHUH, MOCATAIOUX HA YCTAHOBIEHHBIH 1O-
PAIOK CYIOTIPOU3BOJICTBA, UCTIONHEHUs CylneOHbIX peleHnii B OCOOCHHOM YacTH yroJOBHBIX KOJIEKCOB paccMaTpUBAaeMOM IPYIIIbI
3apyOexxHBIX cTpaH. B pesynbrare cpaBHeHHs ¢ mojokeHnsIME YK YkpauHbI cienaH BbIBOJ O MPAaBMIIBHOCTH TTOJX0/Ia YKPAMHCKOTO
3aKOHOMATENS], COTTIACHO KOTOPOMY CTaThbi 00 OTBETCTBEHHOCTH 3a MPECTYIUICHUS IIPOTUB MPABOCYANS pa3MelneHsl B cucteme Oco-
6ennoit yactu YK YkpauHbl.

KuroueBblie cj10Ba: NpecTyIUICHUS IPOTUB IPABOCYIUS, YTOJOBHBIN KOJEKC, CUCTEMATH3alUs HOPM.

CRIMINAL LIABILITY FOR CRIMES AGAINST JUSTICE
IN THE COUNTRIES OF ROMAN-GERMAN LEGAL FAMILY

Lidiya PALIUKH,
Candidate of Juridical Sciences, Associate Professor at the Department of
Criminal Law and Criminology Department Ivan Franko Lviv State University

SUMMARY
The article analyzes the criminal law of a number of European countries, belonging to the Roman-German legal system. In particu-
lar, the issue of systematization of offenses, that violate the established procedure of judicial proceedings, enforcement of judgments
in special parts of the criminal codes of the group of foreign countries under consideration is considered. On the basis of comparison
with the provisions of the Criminal Code of Ukraine, it was concluded, that the Ukrainian legislator’s approach to placing articles on
liability for crimes against justice in the system of the Special Part of the Criminal Code of Ukraine was correct.
Key words: crimes against justice, criminal code, systematization of norms.

REZUMAT

Articolul analizeazi legislatia penald a unui numar de tiri europene apartindnd sistemului juridic romano-german. In special,
sunt avute in vedere problemele legate de sistematizarea infractiunilor care incalca procedura stabilitd pentru procedurile judiciare,
executarea hotdrarilor judecdtoresti, in partea speciala a codurilor penale din grupul de téri strdine avute in vedere. Ca urmare a
comparatiei cu prevederile Codului penal al Ucrainei, sa ajuns la o concluzie cu privire la corectitudinea abordarii legiuitorului
ucrainean, conform articolului privind responsabilitatea pentru infractiunile impotriva justitiei, plasat in sistemul partii speciale a
Codului penal al Ucrainei.

Cuvinte cheie: infractiuni impotriva justitiei, cod penal, sistematizarea normelor.

Beenenue. OOecrieueHne HaIeKa-
LIETO OCYIIECTBICHHS MPAaBOCYAUs SIBIISI-
€TCs YCJIOBHEM CYIIECTBOBAHUS JIIOOOTO
JIEMOKPaTUYEeCKOr0, Pa3BUTOrO Trocyaap-
ctBa. DTUM OOYCIIOBJICHA aKTyallbHOCTh
HCCIIEI0BaHUI MPOOJIEeM yroJIOBHOH OT-
BETCTBEHHOCTH 32 MPECTYIUICHUS TPOTHB
mpaBocynus. PaccmarpuBasi yka3aHHBIC
BOMPOCHI, TIPEJCTABISETCS IIeIecoo0pas-
HBIM OOpaTHTBCSI K IOJOKEHHSM YTO-
JIOBHOTO 3aKOHOJATENILCTBA 3apYyOeKHBIX
crpad. MccnmemoBarenn CpaBHHUTEIEHOTO
npaBa O0OOCHOBaHHO OTMEYAIOT, YTO B
COBPEMEHHBIX YCIOBHAX J(deKTHBHOE
pa3BUTHE TIPABOBOW CHCTEMBI JIFOOOTO TO-

CylapcTBa HEBO3MOXKHO O3 M3yueHHs
yueta 3apyoexHoro omsita [1, c. 7].
Leasb crarbu. B cBs3u ¢ aTuM npen-
CTaBJISICTCS BAXHBIM M3YYUTh TOJOXKE-
HUSl YTOJIOBHOTO 3aKOHOJATEeNbCTBA 3a-
pyOEXHBIX CTpaH 00 YrojJoBHOI OTBET-
CTBEHHOCTH 3a TPECTYIUICHHS MPOTHB
MPaBOCYNUS, BBIACIUTH OMPEIACICHHBIC
3aKOHOMEPHOCTH, KaCAIOIIUECsS CHCTe-
MaTH3aldd HOPM OO OTBETCTBEHHOCTH
3a yKa3aHHBIC NPECTYIUICHUS, CPAaBHUTH
C MOJIENBI0 CHCTEMaTH3allii HOpPM 00
OTBETCTBEHHOCTH 3a aHAJIOTMYHbBIE TTOCS-
ratenbctBa B Ocobennoii uwactu YK
VYKpauHbl, ONPENeNUTh ONTUMAIBHYIO, C

Hallell TOYKH 3pEHHsI, MOJeNlb CHCTeMa-
TH3aLHUH.

Mertonbl. J{i1st TOCTHKEHUS ATOH LIETH
HEOOXOIMMO O00paTHThCS K MOJIOKSHUSIM
YTOJIOBHOTO 3aKOHOAATENLCTBA 3apyOe-
HBIX CTPaH, MPOAHAIM3UPOBATD €r0 C MPH-
MEHEHHEM CPaBHUTEIHHO-PABOBOTO Me-
TOZIA FICCNICIOBAHUSL. YUCHBIC OMPEACIIOT
PST OCHOBHBIX TPeOOBaHMH K MPABHIHHO-
My H 3()PEKTHBHOMY NPUMEHCHUIO JaH-
HOTO METOJa, CPeIy KOTOPBIX: OOBEKTHI,
KOTOpBIE BXOJST B TIPEIAMET CPaBHUTEIb-
HO-TIPAaBOBOTO ~ WCCJICIOBAHUS, JIOJDKHEI
OBITH COINOCTaBHMBI; HYXXHO YYHTHIBATDH
CYIIHOCTHOE OTJIMYHME HEKOTOPHIX BHEIIIHE
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MOXOKHUX SIBIEHUH M MPOLIECCOB IIPABOBOM
JIEUCTBUTENBHOCTH; MPH OCYILECTBICHUN
CPaBHHTEJIBHOTO ~aHAJIHM3a HEOOXOIMMO
UMETh B BHAy cHEUU(DHKY OTACIBHBIX
YTOJIOBHO-TIPABOBBIX CHUCTEM M UX MHCTH-
TYTOB, YHHKAIbHOCTh HEKOTOPBIX IOPHIH-
YECKUX TEPMUHOB [2, c. 4-5].

[lockonpky VYkpanHa TPHUHAIIICKHUT
K POMaHO-TePMAaHCKOH IIPaBOBON CEMEbeE,
Ul CPaBHUTEIILHO-TIPABOBOIO HCCIIEI0-
BaHUs OoJiee BCEro MOIXOIUT YrOJIOBHOE
IIPaBO €BPONENCKUX CTPaH, IPUHAIIEKA-
MUX K POMAaHO-TePMAHCKOH (KOHTHHEH-
TaJBbHOM) PABOBOIl cCeMbe.

OcHoBHAas1 yacTh. B yronoBHbIX KO-
JIEKCax MHOTHX €BPONEWCKUX CTpaH, B
OCOOEHHOM YaCTH, BBIJIEIEHBI OTACIbHBIE
pasnensl (I1aBkl), COAEPIKAIIIE HOPMBI 00
OTBETCTBEHHOCTH 32 MPECTYIJICHUS MPO-
THUB TIPAaBOCYAMSA. DTH pa3aeinsl (IJIaBBI)
nMeroT pasHble Ha3BaHus: «[locsrarens-
CTBa Ha OCYIIECTBJICHUE IPABOCYIHSD)
(rnaBa 4 pazzena TPETbero KHUTU YeTBep-
toil YK @pannun [3]), «IIpectyruienus n
MPOCTYIKH IPOTUB IPaBOCYIUs» (paszesn
17 VK Ilgeiiapun) [4], «IIpectymnHbie
NestHUsT TIPOTHB TipaBocyaus» (21 pasmen
VK Ascrpun) [5], «IIpecryruienus mpo-
TUB cyneOHol Biactu» (pasmen XX YK
Ucnanun) [6], «lIpectymnenust mpoTus
npaBocyaus» (maBa XXX YK [Noapmm
[7], tnasa III paznmema Bocemoro YK Pe-
cnyonmkn bonrapust [8]).

B ornmenpHBIX CTpaHax, NpHHAIIE-
KaIUX K POMaHO-TepPMaHCKOH IpaBo-
BOWM ceMbe, pasfensl O MPECTYIUIEHHAX
IIPOTUB IIPABOCYAMs COCTOAT W3 TIVIaB,
COZIep KaIlX HOPMbI 00 YrOJOBHOW OT-
BETCTBEHHOCTH 3a OTJEIbHbIE TI'PYIIIbI
MPECTYIUICHUH TPOTHB YCTAHOBJIEHHOIO
MOpsIJIKa CyAOTNPOU3BOACTBA MM HCIION-
HEHHUs CyIAeOHBIX PELICHUH, BbIICICHHbIE
3aKOHOJATENICM, MCXOAS W3 TAKOTO KpH-
Tepusi KaK BHJOBOH OOBEKT MPECTyILIC-
aust (YK Hcmanmn, YK @panmun, YK
I'pysun). Tak, B YK Hcnanun BbLIeneH
ornenbHblid  pazgen XX «IIpectyrute-
HUSl TIPOTHB CyIAeOHOH BiacTh». Yka-
3aHHBIN pa3jen COCTOMUT M3 IaB: masa |
«O JOKHOCTHBIX MPECTYIICHHAX» (00-
LIUM JUI COCTaBOB IPECTYIICHUN B 3TOMU
IJaBe SBIACTCS TO, YTO HX CyOBEKTOM
SIBISIIOTCSL CyAbs WM MarucTpaT); IiiaBa
IT «O HeBbIOIHEHNH O0S3aHHOCTU Tpe-
IIITCTBOBAaTh COBEPIICHUIO IPECTYyILIe-
HHUI 1 00SI3aHHOCTH YTOJIOBHOTO IIpeciie-
noBanust», Il «O cokpeITum» (B CTaThix
9TOM IJIaBBI TPEIyCMOTPEHA YIOJOBHAsI
OTBETCTBEHHOCTH 3a pa3IuuHble (op-

MbI 3apaHee He 00CLIaHHOro coneicTBHs
COBEPILICHUIO MNpeCTyIuIeHus), masa [V
«O HE3aKOHHOM OCYIIECTBJIEHHH CO0-
CTBEHHOTO IpaBa» (B IVIaBe MHPELyCMO-
TpeHa YroJIOBHasi OTBETCTBEHHOCTH JIMI,
KOTOpBIE AJISl pealu3alllii CBOETO IpaBa
JIEHCTBYIOT HE3aKOHHBIMH METOAAaMH, B
TOM YHCJI€ WCIIOIb3YIOT HACHUIINE, Yrpo-
3bl WM IIPUMEHEHHE cuiibl), maBa V «O
JIO)KHOM OOBHMHEHHH, JIO)KHOM JIOHOCE U
0 CUMYJISIIIMU TIPECTYTIICHUID (COTEPIKUT
CTaTbu 00 YrOJIOBHOW OTBETCTBEHHOCTH
3a pa3inu4Hble GOPMBI 3aBEIOMO JIOKHOTO
COOOLIEHHS O COBEPIICHHUM HpECTyILIe-
Hust); miaBa VI «O JhKkecBUACTENBCTBE)
(comepKUT HOPMBI 00 yrOJIOBHOM OTBET-
CTBEHHOCTH 3a pPa3ynyHble (OpPMBI Ja4n
3aBEIOMO JIOXKHBIX MTOKA3aHUH, 3aKII09e-
HUH, (aabCUUKALUIO J0Ka3aTe/IbCTB B
cynonpou3BozacTee), asa VIII «O Hapy-
IICHUH TIPUTOBOPa» (COAEPIKUT HOPMBI 00
YTOJIOBHOH OTBETCTBEHHOCTH 32 JISSIHUS,
MOCSATAIONINe Ha YCTaHOBJICHHBIH ITOpS-
JIOK HCIIOJIHEHHS CYJEOHBIX peIICHU),
maBa X «[Ipectrynnenust npoTus ropuc-
JUKIUM  MeXTyHapOTHOTO YTOJIOBHOTO
cyaa» (comepXuT cTaTbu 00 OTBETCTBEH-
HOCTH 3a JIesHUs, IOCSTAIoLIMe Ha I10-
PSIIOK OCYIIECTBICHUS ITPOU3BOJICTBA B
MexnyHapogHOM yroJoBHOM cyne) [6].
Takum oGpaszom, B pazzuene XX YK Hec-
MaHAW TIPeTyCMOTpPEHA YTOJNOBHAsI OT-
BETCTBEHHOCTh 32 IIOCSTATeNbCTBA Ha
OTHOIICHUsI CyIOIPOU3BOJCTBA HA JIOCY-
NeOHBIX, CYIeOHBIX CTAAMAX, a TAKXKE OT-
HOILICHUS 1O UCIIOJIHEHUIO CYAEeOHBIX pe-
menuii. HopMbl 00 OTBETCTBEHHOCTH 32
YKa3aHHbIE TPECTYIJICHHUs CTPYIIHUpPOBa-
HBI B TJIABbl, HCXO/IS U3 TaK HA3bIBAEMOTO
BHIOBOrO 00BEKTA MPECTYILICHHH.
[TonoOHBIN TOPSIOK CcHCTEMAaTH3a-
UM HOPM 00 YTOJIOBHOW OTBETCTBEHHO-
CTH 3a INPECTYIUICHWS, MOCSTAaloIie Ha
YCTAHOBJIEHHBII 3aKOHOATEIHCTBOM MO-
PSIOK CYJOIPOM3BOJICTBA U HCIIONHEHUS
CyneOHBIX pelIeHui, ocymecTieH B YK
I'pysun, YK ®pannun. B yactHoCTH, IM1a-
Ba 4 pasziena TPeTbero KHUI'M YeTBEPTOH
YK ®panuun non HasBanueM «llocsra-
TENILCTBO HA OTIPABICHUE IMPABOCYIHSD)
COCTOMT M3 TaKUX CTPYKTYPHBIX YacTei:
[. «BocmopensTcTBoBaHHE BMeIIATENlb-
cTBy mpaBocynus»; II. «BocmpensTcTBo-
BaHHE OCYILIECTBICHUIO IPABOCYAUNY;
II. «IIpecTymieHuss HPOTHB CyaeOHON
Bractu». YacTb TpeTbs CONEPIKUT Clle-
IYIOIIHE CTPYKTYpHBIE ITOpA3AeIeHUs:
§ 1 «Hacunue B oTHOImEHHMHU cynma», § 2
«ITober», § 3 «Jlpyrue mocsraTeabCcTBO
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Ha cyaeOHOe pelleHHe B YroJIOBHOM
cynonpousBoactae» [3].

B VK I'py3un cratbu 06 OTBETCTBEH-
HOCTHU 3a INPECTYIUIEHUs IIPOTUB IPaBO-
cyaust HaxoasaTcs B pasnene «IIpectyme-
HUSI [IPOTHB CYJEOHOW BIACTH», KOTOpast
COCTOUT M3 IJIaB, II€ COOTBETCTBYIOIIHE
HOPMBI CTPYNIUPOBAHBI 3aKOHOJIATEIIEM
10 TaK Ha3bIBAEMOMY BU/IOBOMY OOBEKTY.
B wacTHOCTH, B 9TOM paszelie coaepKarcs
crenyromue massl: aBa XLI «IIpecty-
IUICHUS TIPOTHB JIESTEIILHOCTH CyAeOHBIX
opranoBy, masa XLII «IIpectrymnenus
MPOTUB TIPOIECCYaTbHOIO MOpPsIKa IO-
JTy4yeHus JoKazaTenbCTB», raBa XLIII
«IIpectymnnenus, HarmpaBlIeHHBIE NPOTHUB
CBOEBPEMEHHOTO  MPEAYNPEXKACHUS U
PaCKpBITUA IPECTYyILICHUI», masa XLIV
«IIpectymnnenus IpOTHB UCIIOTHEHHS CY-
neOHBIX akToB»[ 9].

B nesnom Takoil moaxom k cucrema-
TU3alMM HOPM 00 YrOJIOBHOW OTBET-
CTBEHHOCTH 3a TIPECTYIUICHUS IPOTHB
MpaBOCyAMs — IO IPHU3HAKY BHUAOBOTIO
00beKTa, — MPEACTABIACTCS IPABUIBHBIM
BBULy TOro, uro OcoOeHHast 4acTh yro-
JIOBHOTO 3aKOHAa COCTOUT M3 CTPYKTyp-
HBIX TOIpa3JeneHuil (IaB, pasaelioB),
HUcXonsl u3 00BEKTa COOTBETCTBYIOIMINX
cocTaBoB mpecTymuieHuid. OpHako 3Ta
MOJIETIb CHUCTEMATH3alUuy MOAXOIUT IS
Ocobennoit wactn YK VYkpaunsl numb
yactuuHo. Kak m3pectHo, YK Vkpaunsl
COCTOMT U3 PA3/ICI0B, B KOTOPBIX HOPMBI
00 OTBETCTBEHHOCTH 3a MPECTYIJICHUS
pa3MelleHbl N0 TakoMy KPUTEpHIO, Kak
ponoBoil 00BEeKT mpecTyruieHus. Takue
KpPUTEPUHU KaK BUAOBOM, HEMOCPEICTBEH-
HBIIl OOBEKTHI MPECTYIJICHHS HOIXOIAT
B YAaCTH Pa3MEIIEHUs] CTaTeld O IMpecTy-
IJIEHUSIX TIPOTHUB MPABOCYHS B MPEAeTIax
pazmena XVIII Ocobennoit wactu YK
VYKpauHbI; CIeayeT OTMETHTh, YTO CEeTOJ-
HS COOTBETCTBYIOIIHE CTAThU YTOJIOBHOTO
3aKOHa CrPYNIUPOBAHbl 3aKOHOAATENIEM
B mpezpenax pasngena XVII, mcxoms w3
MopsAIKa UX pa3MelleHus B paszene. Hc-
cieioBareM  OOOCHOBAaHHO —OTMEYAIOT,
YTO TPYNIUpPOBKA CTaTel, MpeaycMaTpu-
BAIOIINX OTBETCTBEHHOCTbH 3a MPECTYILIEe-
HUSl ONpEJENIEHHBIX BHUJOB, B Mpejenax
oT/ieNbHBIX pa3nenoB OcoOeHHOU YacTH
VK VkpauHbl, Kak NpaBUIO, OCYIIECT-
BISIETCSI C YUETOM OOIIHOCTH MPU3HAKOB
HETIOCPEACTBCHHBIX OOBEKTOB, Ha KOTO-
pble NOCSTaloT yKa3aHHbIE PECTYILICHHs
[10, c. 21-22].

Taxke H3 TPOBEICHHOIO aHaIM3a
YTOJIOBHOTO 3aKOHOJATENbCTBA YKa3aH-
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HBIX 3apyOeXHBIX CTPaH,MOKHO CJie-
JIaTh BBIBOZ O TOM, YTO, KaK U B pasjeine
XVII Ocobennoit yactu YK VYkpaunssl,
B COOTBETCTBYIOIUX pa3JesiaX yrojoB-
HBIX KOJEKCOB PacCMaTpHBAaeMbIX CTpaH
pa3MelIeHbl HOPMBI O TOCSTaTeNbCTBAX
C aHAJIOTMYHBIM OOBEKTOM, KOTOPBIM SIB-
JIIOTCS OTHOIIGHUSI TI0 OCYIIECTBICHHUIO
CYZIOTIPOM3BOICTBA M UCITOJHEHUS Cye0-
HBIX PELICHUIA.

B pasnene cemnanuarom YK IlIBeii-
napuu noj HasBanueM «lIpectymnenus
U TIPOCTYIKHU NPOTUB NPABOCYIUS», KaK
u B paszaene X VIII Ocobennoit wactu YK
VYKpauHbl, pa3MeleHbl HOPMbI O MIPECTy-
IUIEHUSIX, MOCATAIONIUX Ha MOPSIOK OCy-
LIECTBIIEHHS CyIONPOU3BOACTBA HA AOCY-
NeOHbIX U CymeOHbIX cTaausx (CT.cT. 303,
304, 305, 305bis, 305ter, 306, 307), a
TaKKe TpyNma HOPM, MpexycMaTpHBa-
IOIIUX YTOJIOBHYIO OTBETCTBEHHOCTH 3a
MOCATaTeNIbCTBO Ha YCTAHOBJICHHBINA IIO-
PSIOK WCTIONHEHUS Cy[eOHBIX peleHuit
(ct.ct. 310, 311) [4].

OnHako B  YIOJNOBHBIX  KOJEKCAX
HEKOTOPBIX CTpaH POMaHO-TEPMAHCKOI
MPaBOBO# CHCTEMBbI (CEMbH) OTCYTCTBYIOT
OT/IeNIbHBIC TIaBbl (paszielibl), NpeaycMa-
TPUBAIOIINE HOPMbI 00 yroJIOBHO-IIPABO-
BOM OXpaHEe BCEro KOMILJIEKCA OTHOILIEHUN
B c(epe CyI0npOn3BOCTBA M UCTIOTHEHUS
CylIeOHBIX PEIICHUH. YKa3aHHBIC HOPMBI
pa3MenIeHsl B IPYyTrUX CTPYKTYPHBIX pas-
Jenax KOJEKCOB, IPELyCMaTpPUBAIOIINX
YTOJIOBHYIO OTBETCTBEHHOCTH 3a TOCSTa-
TEJILCTBA Ha MHBIE I'PYMNIIBI OOIECTBEH-
HBIX OTHOLICHMH WJIM Ha OOILECTBEHHbIC
OTHOUIEHUS IO OCYIECTBIEHUIO roCcyaap-
CTBEHHOMH BIIACTH B LIEJIOM — HE TONIBKO B
cdepe CyIoIpOU3BOJICTBA U MCHOIHECHUS
cyneOHbIX pelieHuit. B uwactHoCTH, 3TO
Kacaetcsi YronoBHbIX kojekcoB OPI, Hu-
JIepIIaHJIOB.

Tak, B Ocobennoii yactu YK OPT
YCTQHOBJIGHHIO YTOJOBHOH OTBETCTBEH-
HOCTH HMCKJIIOYHTENIFHO 3a JESHUS, TOoCs-
rafone Ha YCTAHOBJICHHBIH MOPSIOK
CyZIOTIPOM3BOACTBA, TOCBSIIEH pa3aen
JIEBATBIA  TOx Ha3BaHueM «JIokHbIE
MOKa3aHUsl ¥ JDKENpPUCSTa», pasaen Aecs-
ThIi «JloXKHOE OOBHHEHHUEY, pa3iel ABajl-
LaTh MEPBbI «YKPBIBATEILCTBO MPECTY-
IUIEHUSI U PAcIOpsDKCHHE HMYIIECTBOM,
JOOBITBHIM TIPECTYNHBIM ITyTeM». B To e
BpeMs 4acTh HOPM, ITPEAYCMATPUBAIOIINX
YTOJIOBHYIO OTBETCTBEHHOCTB 3a MOCATA-
TEJICTBO HAa YCTAHOBICHHBIH IOPSIIOK
CYZIOTIPOM3BOICTBA M UCITOJIHEHUS Cy/e0-
HBIX PEUIeHUH, MPEeIyCMOTPEHEI B pa3jie-

JIax, COJEPXKAIMX HOPMBI 00 YroJIOBHOM
OTBETCTBEHHOCTH 32 IOCATaTENbCTBO Ha
UHbIE TPYIIbl OOIECTBEHHBIX OTHOILIE-
HHUH, B YaCTHOCTH, B pasjeiie CEIbMOM
«IIpecTyrmieHns: MpoOTUB OOIIECTBEHHOTO
nopsiikay, pasnene tpuanarom «Ilpecty-
IUTEHUS B CBSI3H 3 JOJDKHOCTBIO B TOCYap-
CTBEHHBIX opranax» [11].

Taxoke cpeay CTpaH poMaHO-T€pPMaH-
CKOH TIpaBOBOH CEMBH, I7Ie B YTOJIOBHOM
KOZIeKCe He BBIJENICH OT/ENBHBIN pa3mer
0 TPECTYIUICHHAX TNPOTUB MPaBOCYAUS,
sIBIIsieTCsl YTosloBHbIN Koziekc Hunepnan-
noB. B crpyxrype YK Huznepnannos psan
MPECTYIUICHUH, YTOJIOBHBIX IPOCTYIIKOB,
MOCSTAIOIMX HA YCTaHOBJICHHBIN MOpS-
JIOK CYy/IONPOU3BOJICTBA, COJEPIKATCA B
pas3zmenax, Tae NPeayCMOTPEHa YTOJIOB-
Hasi OTBETCTBEHHOCTD 32 IOCSTaTeIbCTBA
Ha pa3JIM4yHble IPYIIbl OTHOUICHUN. B TO
ke Bpemst B YK Hunepnannos BbiaeneH
otaenbHbl pasnaen IX «JIxecBuaerens-
CTBO», TJ€ COAep)Karcsi HOPMBI, Tpen-
YCMaTpUBAIOIINE  YTOJOBHYIO
CTBEHHOCTb 32 IOCSTraTeJIbCTBO HCKIIIO-
YUTEJIBHO HA YCTAHOBJICHHBIH TOPSJIOK
CYJOIIPOM3BO/JCTBA B YaCTH YCTaHOBJICH-
HOTO MOpPS/IKa JJa4uu TIOKa3aHWH, — 3a pa3-
JIUYHbIe GOPMBI JauH 3aBEJOMO JIOXKHBIX
noxazauui [12].

B  yromoBHOM  3aKOHOIATEIHCTBE
HEKOTOPBIX 3apyOe)KHBIX CTpaH, B IIaBax
(pa3nenax) o MpeCTyIUICHUSIX IPOTHUB TIpa-
BOCY/IHS, TIPELyCMOTPEHA YTOJIOBHAS OT-
BETCTBEHHOCTH 32 JAESHUsI, KOTophle B YK
VKpauHbl paccMaTpUBAIOTCS KaK MPECTy-
ieHus B cepe ciy:KeOHOW AesATeNbHO-
cTH (TOZIKYT, 3710yNOTPeOICHNE BIACTBIO,
cityxeOHbIi mozsor). Tak, B yacTHOCTH,
B maBe 4 «[locsrarenscTBa Ha ocyIiect-
BJICHHME IPABOCYJHs» pasjielia TPEThEro
kHuru derBeproil YK ®dpannmu Beinenen
COCTaB MPECTYIUICHUS O MOJKYIE CyaeH,
qWICHOB ApOWTPaXHOTO Cy[a, HPUCSIK-
HBIX 3acefaTelield, SKCIepTa, IepeBoIIn-
Ka (ct. 434-9) [3]. B YK Hcnanun, B pas-
nene XX «lIpecrymienus npotus cyned-
HOM Biactu», B mase IX «IIpectynnenus
[IPOTHB FOPUCAUKIMN MEK1yHapOIHOTO
YTOJIOBHOTO Cy[a», Hapsily ¢ JIPYTHMH
MPECTYIUICHUSIMU, ~ MOCSTAIOLIMMH  Ha
YCTaHOBJICHHBIH TOPSIJIOK CYOIPOU3BO/I-
CTBa, COAEPKaTCsl HOPMBI, KOTopsle B YK
VYKpanHBl OTHECEHBI K MPECTYMICHUSIM
B cdepe CiyKeOHOM JeATeITbHOCTH: BbI-
MOTaTeNIbCTBO WM TIONyYeHHE HETpaBo-
MEpPHOH BBITO/BI JTOJDKHOCTHBIM JIUIIOM
Me/TyHapoJHOTO ~ yTOJIOBHOTO  CyAa
(4. 7 ct. 471bis). Kpome Toro, B YK Hc-

OTBET-

MIaHUU OTAEJbHbIE IPECTYIUICHUs, CIie-
[UAJIbHBIMU CyOBEKTAMH KOTOPBIX SIB-
JISIOTCS CyAbH, COAEpIKaTcs B miaBe XX
«IIpecrymnenus nporuB KoHcTutymmy.
B uactaoctu, B mnaBe III nHactosiero
pasnena, xotopas HasbeiBaeTcs «lIpecty-
IUIEHUS], TTOCSTAIOINE Ha TOCYJapCTBEH-
HBIC OpTaHbl M Pa3JeJieHHue BIAcTei», B
ct. 507, mpexycMoTpeHa yrojoBHasl OT-
BETCTBEHHOCTh CY[bH HWJIM WIEHA CyJa
3a MpUCBOEHHE cebe PacHopsIUTENbHBIX
MOJTHOMOYMH WM TMPENSATCTBOBAHHE HX
BBINOJHEHUIO JIUIOM, HAI€JIEHHBIM COOT-
BETCTBYIOUIUMHU TIOJTHOMOUUSAMHU. Takum
00pa3oM, HCHONB3YS TEPMHHOJIOTHIO,
MIPUMEHAEMYIO B YKPAHHCKOM YTOJIOBHOM
3aKOHO/IATEILCTBE, B JaHHOU cTathe YK
Vicmannn peus MAET O MPEBBHIIICHUU CY-
NIbel BIACTH, CIYKCOHBIX MOTHOMOYHIA.
B ct. 509 YK Hcnanuu npemycMoTpeHa
YTOJOBHAsT OTBETCTBEHHOCTH CYIBH 3a
MIPUHATHAE HE3aKOHHOTO pEIICHHs, KOTO-
poe He perraeT JeJyo 1o CymecTBy. B ct.
508 YK Hcnanum npegycMOTpeHa yro-
JIOBHAsI OTBETCTBEHHOCTh JOJIKHOCTHOTO
JIUIA WM TOCYJAPCTBEHHOTO CITYXaIero
3a TPHCBOCHHE Cy/IEOHBIX MOIHOMOYMM
WM MPEnsTCTBOBAaHUE HUCIIOIHEHUIO CY-
nebHoro perenusi. B gactu Bropoii 9Toi
CTaThH MPETyCMOTPEHA YTOJIOBHAS OTBET-
CTBEHHOCTh JJOJDKHOCTHOTO JIMIA, TOCY-
JTApPCTBEHHOTO CITYXAIIET0 MIJIM BOCHHOTO
3a TIOCSTaTeIbCTBO HAa HE3aBUCHMOCTB Cy-
JIe WM YJICHOB Cyna, rapaHTUPOBAHHOE
KoncruTynuei, B 4aCTHOCTH, Halrpasiie-
HHME UM UHCTPYKIIMH, IPUKa3a I Tpedo-
BaHMs, CBSI3aHHBIX C JieJlaMU U JeHCTBU-
SIMH, KOTOpble UM MOpydeHsl [6]. Takum
00pa3oM, (haKTHIECKH MOCSTaTeIbCTBO Ha
YCTaHOBJIEHHBII MOPSIOK CYIOIPOU3BO/I-
CTBa (TaK Ha3bIBAEMBIE «IIOCATATEIHCTBO
U3BHE», KaK MX 0003HAYalOT HEKOTOpPbIC
y4eHbIe), B 9TOH IIaBe OTHOCUTCSA K TaK
Ha3bIBA€MbIM «OOIINM CITy’>KEOHBIMY TIpe-
CTYIUICHUSIM.

B YK ®PI" HekoTOpble HOPMBI, Ipel-
yCMaTpHUBAIOIIHE YTOJIOBHYIO OTBETCTBEH-
HOCTB 3a NPECTYIIICHUS], MOCATAIONINE Ha
YCTAHOBJIEHHBIN MOPSIO0K CYIOMPOU3BOJ-
CTBA, UCIIOJIHEHUsS CYJEOHBIX pEIICHHii,
pa3MelieHsl B pasaene Tpuanarom «llpe-
CTYIUICHHUS B CBSI3U C IOJDKHOCTBIO B FOCY-
JTapCTBEHHBIX OpraHax» Hapsity ¢ APYTH-
MHU TPECTYIUICHUSIME B cepe ciryKeOHOM
nesiTenbHOCTH. B wacTHOCTH, B 3TOM pas-
Jiene MPeayCMOTpEeHa YTOJOBHAs OTBET-
CTBEHHOCTh 3a TaKHe IIOCSTaTeIbCTBA:
BEIHECEHHE HEIPaBOCYIHOTO IIPUTOBOpa
wm pemenus (ct. 339 YK ©OPIN), npu-



HYXJICHHE K J1ade rnokaszanuii (ct. 343 YK
OPT’), yMBIIIIEHHOE HIIH 3aBEIOMOE TIpe-
cnenoBande HeBuHOBHOro (cr. 344 VK
O®PI'), ucnonHeHue MPUrOBOPOB B OTHO-
IIEHUH HEeBHHOBHBIX (cT. 345 YK @PI),
HapyIIeHHe CITy>KeOHON TaliHBI U CHENH-
aITBbHON 003aHHOCTH COXPAHECHNUS TAlHBbI,
€CIIM TaKWM JESHHEM CO3[aeTCsl yrpo3a
BOXHBIM  OOIIECTBEHHBIM HHTEpecam
(ct. 353b YK ©PT’), He3akoHHOE pasriia-
IIIEHUE CBEICHWH O CylaeOHBIX pa30upa-
tenberBax (cT. 353d YK ®PT), HezakoH-
HOE pa3IallleHue CBeAeHUH 00 aaMu-
HUCTPATUBHOM, IOPUCAUKIMOHHON Ipo-
Lelype WIH YrOJOBHOM IPOU3BOJCTBE O
MIPECTYIUICHUSX, SIBJISTFOIUXCS] HAJIOTOBBI-
MU TpaBoHapymeHusMu (4. 1 ct. 355 YK
OPT’), ogHOBpEeMEHHOE MPENIOCTABICHHUE
aJIBOKaTOM KOHCYJbTalluii ¥ NPaBOBOMH
MTOMOIIH MTPOTHUBOIIOTIOKHBIM CTOPOHAM B
oxroM nponecce (ct. 356 YK ©PI) [11].
B VK Illseiiniapun psiji HOpM, Hpen-
YCMaTpUBAIONINX  YTOJOBHYIO
CTBEHHOCTh 3a MOCATATEIbCTBO HA yCTa-
HOBJIEHHBIH TOPAJIOK CYyIONPOU3BOACTBA
U HCTIOJHEHNUS CYIeOHBIX PEILICHHH, KOTO-
PpBI€ COBEPIIAIOTCS AOKHOCTHBIMHU JIUIIA-
MH C HCIIOJIb30BAaHUEM HUMH CIIY)KE€OHOTo
TMIOJIOYKEHHUS IPY UCTIOJTHEHHUH CITYKEOHBIX
MOJTHOMOYMH, COAEPKUTCS B pasfene
nessitHaanarom YK «lIpectynusie mes-
HHS TIPOTHB CIYKEOHBIX M TPOdeccHo-
HQJIBHBIX 00sS3aHHOCTEW» (JOMMyIIeHHe
nobera B ciIydae, €Ciii YHHOBHHUK IIOMO-
raeT COBEpIIUTH IOOEr apecTOBAHHOMY,
3aK/IIOYEHHOMY WM JIOIycKaeT mober
(ct. 319 VK IllBeiinapun), HapyuieHue
JIOJUKHOCTHBIM JIMIIOM CIY’)KeOHOW Taid-
HbI, KOTOPYIO OHO JOJDKHO XpPaHWUTh B
CBSI3M CO CBOMM CIIY’KEOHBIM IOJIOKEHH-
em (ct. 320 VK IIBeiirtapun), agBokarom,
3aIIUTHUKOM, KOTOPBIC 00s3aHbI XPaHUTh
taitHy (cT. 321 YK lIBetinapumn).
BoiBoapl. C y4eToM W3JI0KEHHOTO
BEIIIIE MO)KHO KOHCTAaTHPOBATh, YTO B yTO-

OTBECT-

JIOBHOM 3aKOHOJATENIbCTBE psifia CTPaH,
MIPUHAUTEKAMNX K POMaHO-TePMaHCKOM
[PaBOBOH ceMbe, HOPMBI 00 YTrOJOBHOM
OTBETCTBEHHOCTH 3a IOCATaTEIbCTBO HA
YCTaHOBJIEHHBIH MOPSI0K CYIONPOU3BOJI-
CTBA U MCIIOJHEHHMS CY/eOHbIX PEeIICHUI],
pasMelieHsl Kak B pasznenax (raBax)
YIOJIOBHBIX KOAEKCOB O MPECTYIUICHUSIX,
MOCSTAIOIMX Ha OTHOLICHHS B cdepe
CYZIOTIPOM3BOACTBA M (WJIM) HWCIOJHE-
HUSI Cy[AeOHBIX pemeHnil (MpecTyIUIeHIs
MIPOTUB TIPABOCYIUS), TaK U B paszienax
(mmaBax), TIe 3aKOHOJATENb Pa3MECTHII
TIpeayCcMaTpUBAIOIIHe

CTaTbH, OTBECT-

CTBEHHOCTb 3 INPECTYIUIEHHUS C APYTHM
POZIOBBIM OOBEKTOM.

VYuurbiBas TpPOBENEHHBIH aHAIU3,
HPEJCTABISACTCS MPABUIBHBIM TOIXOJ K
CHCTEeMaTH3alui HOPM 00 YTrOJIOBHOMU OT-
BETCTBEHHOCTH 32 MPECTYIUICHUsS IPOTHB
npaBocyaus B cucreme OcoOeHHOM JacTH
YTOJIOBHOTO 3aKOHA MO MPHU3HAKY BUIOBO-
ro obbekra. OHAKO 3Ta MOENb MOIXO-
qut g YK YkpauHbl yacTUYHO — JUIs
TPYNITUPOBKH ITO 3TOMY KPUTEPHIO cTaTeit
0 NPECTYIUICHUSX MPOTHB MPABOCYIHS B
npenenax paszaena XVIII Ocobennoii ua-
ctu YK VYkpausbl, 4To CerofHsi NpucyT-
cTByeT B nAeiictByromeM YK VYkpaussl.
IIpu sTOM ciiesyeT OTMETHTH, YTO 3Ta
3aja4a yCJIOKHACTCS B CBSA3U C TEM, YTO
OJTHO M TO K€ MPECTYyIJICHUE NOCITaeT Ha
HECKOJIbKO BHIOBBIX OOBEKTOB, KOTOPEIC
MOKHO BBIJENTUTH B IpEZeTax POIOBOTO
00beKTa TPECTYIJICHNI TPOTHB IIPaBO-
cymust (Hampumep, MpecTyIIeHue, Tpes-
ycmotpenHoe cT. 384 YK Vkpaunsr).

Crenyer Takke OTMETHTb, YTO, Kak
n B pasgene XVIII Ocobennoit uwactu
VK VYkpausbl, B COOTBETCTBYIOIIUX
CTPYKTYPHBIX YacTX psijila YrOJOBHBIX
KOJIEKCOB PacCMaTpHBaeMbIX CTpaH pas-
MELICHbl HOPMBI O IOCATaTelbCTBaX
C AQHAJOTMYHBIM DPOJOBBIM OOBEKTOM,
KOTOPBIM  SIBISIIOTCSL  OTHOIIGHHUS IO
OCYILIECTBJICHHUIO CYyHONPOU3BOACTBA U
WCTIONHEHUs cyneOHbIx pemenuil. [lox-
XOJl YKPAanHCKOTO 3aKOHO/ATENsI B OTHO-
IIEHUU OOBEAWHEHUS] B OJHOM pasJeie
Ocob6ennoit wactn YK VYkpanHbl HOpM
00 OTBETCTBEHHOCTHU 3a HOCATATEIbCTBO
KaK Ha OTHOLICHUS 110 OCYIIECTBICHHIO
CYJOIIPOM3BOJICTBA, TAK M HA OTHOIICHHMS
[0 MWCIOJIHEHUIO CYJIeOHBIX pelIeHuid,
NPE/ICTABISIETCS MPABUIBHBIM, YYHTbI-
Basl UX TECHYIO CBSI3b.
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IMPUHIOUIIBI AAMUHUCTPATUBHO-ITPABOBOI'O OBECIIEYEHMUWA
NYBJIUYHOW BE3OIMACHOCTH

Oxcana [TIAHOBA,
KaHauaaT pUuaAnYCCKUX HayK, JOUCHT, JOLICHT Kacbe/:[pm aHMHHHCTpaTHBHOﬁ JACATCIIBHOCTHU ITOJIUIIUN
XapbKOBCKOTO HALIMOHAJIBHOTO YHUBEPCUTETA BHYTPECHHUX JIE]T

AHHOTALMS

PaccMOTPEeHO TEOPETHKO-METOI0NIOTHUECKOe ONpe/ieIeHHe TPUHIMIOB 00eceueH s MyOIMIHO# 6e30MacHOCTH B YKpanHe, KOTo-
PpbIe SIBISIOTCS HCXOAHBIMU ITOJIOKEHISIME (POPMUPOBAHNS U (DYHKIIMOHUPOBAHHS CHCTEMBI ITyOINIHON 6e3011aCHOCTH KaK JIEMEHTa,
KOTOPBIil SIBIISICTCS YaCThIO HAIIMOHAIBHON GE30IIaCHOCTH, HOPM U MIPaBHJI OBEICHHS TPaXKIaH, TOCYIapCTBCHHBIX M 00LIECTBEHHBIX
HHCTUTYTOB B 3TOH c(epe. McecnenqoBaHo STUMOJIOTHIO TaKUX OMpEIeNIeHH KaK «IIPUHIMITBI 00eCedeHus», «IyOnuaHas o6e3omnac-
HOCTB», U Ha MX OCHOBE BBIJEIICHO ONPEACIICHUE IIPUHIHIIBI 00eCIIedeH s TyOIMYHON 6e30MacCHOCTHY. AKIIEHTHPOBAHO BHUMAaHHUE
Ha HEOOXOMMOCTH CO3JaHus JICHCTBEHHOTO MEXaHH3Ma Pealli3allii OpraHU3allMOHHO-IIPABOBBIX IIPUHIIUIIOB 00CCIICUCHHUS MyOIny-
HO#t Oe30macHOCTH B YKpanHe. AHAIN3 aIMUHUCTPATHBHO-TIPABOBBIX MPHHIHUIIOB 00eCIeueH s MyOIHIHON 6€30TaCHOCTH MO3BOJHI
HOJIEINTB MX HAa COLMATIBHO-IIPABOBBIE M OPraHN3alOHHO-TIPABOBEIC.

KitoueBble cjioBa: IPHHIMIBI 00ecedYeHHUs, MyOyHas 6€3011aCHOCTb, MPABOIOPSIOK, IPABOOXPAHUTEIbHBIC OPraHbl, aMHU-
HHUCTPUPOBAHHE.

PRINCIPLES OF ADMINISTRATIVE AND LEGAL PROVIDING OF PUBLIC SAFETY

Oksana PANOVA,
Candidate of Juridical Sciences, Associate Professor,
Assistant Professor at the Department of Police Administrative Activities of Kharkiv National University of Internal Affairs

SUMMARY

The article is focused on theoretical and methodological definition of principles is considered providing the public safety in
Ukraine, which are initial positions of forming and functioning of the system of public safety as an element, which is part of national
safety, norms and rules of conduct of citizens, state and public institutes in this sphere. It is investigational, etymology of such deter-
minations as “principles of providing”, “public safety”, and on their basis determination is selected “principles of providing the public
safety”. Attention is accented on the necessity of creation the effective mechanism of realization the organizational principles of pro-
viding the public safety for Ukraine. Analysis the administrative and legal principles of providing the public safety, allowed to divide
them by social-legal and organizational-legal.

Key words: principles of providing, public safety, law and order, law enforcement authorities, administration.

REZUMAT

Considerat definitie teoretica si metodologica a principiului asigurarii sigurantei publice in Ucraina, care este pozitia initiala de
constituire si functionare a securitdtii publice ca un element care face parte din securitatea nationala, norme si reguli de comportament
a cetatenilor, guvern si institutii publice in acest domeniu. Investigim etimologia definitii, cum ar fi ,,principiile de securitate®,
,siguranta publica®, si se bazeaza pe ele pentru a sublinia anumite ,,principii de siguranta publica.” Acesta a subliniat necesitatea de
a stabili un mecanism eficient pentru punerea in aplicare a principiilor de organizare si juridice pentru asigurarea sigurantei publice
in analiza Ucraina a principiilor administrative si juridice pentru a asigura siguranta publica, a permis sa le imparta in socio-juridice,
organizatorice si juridice.

Cuvinte cheie: principii de securitate, securitate publicd, de aplicare a legii, de aplicare a legii, de administrare.

IlocranoBka mpoOiaembl. [eononu-
TUYECKAsl CUTYalUsl KaK BHYTPH CTPaHbl,
TaxK 1 3a ee npejeaamu, Tpedyer nocTosH-
HOTO YKpEIJIeHHS OCHOB HAI[MOHAIbHOM
OeszomacHocTH. IlpoBeneHne B crTpaHe
aJIMMHHCTPATHBHO-TIPABOBOH  peh)OpMBbI
IpelyCMaTpUBaeT MOCIeNyIoIee yKpe-
IUICHUE 3aKOHHOCTH W IIPaBOIIOPAIKA
BO BCEX O0IacCTAX JKU3HU YKPanHCKOIo
obmectBa. B cBA3m ¢ 3TuM cepbe3Hoe
3HayeHHe npuodOperaeT obecreyeHue
0011IeCTBEHHOI 0€3011aCHOCTH KaK HEOTh-
eMJIEMOr0  3JIEMEHTa  HAIMOHAIbHOU

6e3onacHoctu. Coznanue 3QQeKTUBHOI
3aIIUThl KU3HEHHO Ba)XXKHBIX HHTEPECOB
rpaxiaH, oOLIecTBa M TOCYyAapcTBa, B
LIEJIOM, MPUBETIO K HEOOXOAMMOCTH pac-
CMOTpEHHsI OCHOB (DYHKIIMOHMPOBAHHS
BCEro MEXaHM3Ma IPHHIMIOB oOecreye-
HUSI 00IIeCTBEHHON O€30MaCHOCTH.
Cocrosinue ucciaenoBanus. Teope-
THKO-TIpaBOBOE 0OOCHOBaHHE obecrede-
HHA ITyOnn4HOH Ge301acHOCTH U MpaBo-
MOpPSZIKa PACCMATPUBAJINCH PSIIOM  yue-
HBIX-aJIMUHUCTPATUBUCTOB BCETO I10CTCO-
BETCKOTO IPOCTpaHcTBa. Tak, OCHOBBI ITy-

ONMMYHOI 6Ee30MacHOCTH W TPABOIOPSIKA
ObUTH paccMOTpeHsl B Tpyaax A. M. ban-
nypku, U. I1. Bepemeenka, U. I1. T'onoc-
nuuenka, B. K. I'mkesckoro, B. JI. I'po-
xonbckoro, E. B. Jlonuna, B. K. Konma-
koBa, A. T. Komsroka, }O. U. Pumapenka,
A. H. Ilogomsaxku n apyrux. YactudaHo
BOTIPOCHI, Kacarolrecsi 00eCTIeUeHHS 1Ty~
OMUYHOM 0E30MacCHOCTH W IOPSAIKA, OT-
paKeHbI TMPAKTHYECKUMH COTPYIHHKAMH
MIPaBOOXPAHHUTEIFHBIX OPTaHOB B TIEPHO-
JIMYECKOH Ipecce, B )KypHaJlaX M BBICTY-
IUIEHUSIX B CPEACTBaX MaccoBoil MHMOP-



LEGEA SI VIATA

mauuu. OJHAKO IPOBEAEHHBIH aHAIN3
HCTOYHHMKOB JIa€T OCHOBAHHS TOBOPHUTH
JHLIb O TIOBEPXHOCTHOM PACCMOTPEHUH
BOIIPOCOB OIPE/ACIICHUS TIPUHIUIIOB al-
MHHHCTPAaTUBHO-TIPABOBOTO 00eCIICYeHH s
nyOnuuHOil 0Oe30macHOCTH B YKpauHe.
Takum 00pa3oM, H3JIOKEHHOE U OIpejie-
JISIET aKTyaJbHOCTb JJAHHOW CTaThH.

Heaplo craTbM SBISETCS OIpele-
JICHHEe O0COOCHHOCTEH W myTeil ycoBep-
[ICHCTBOBAHHUS TIPHHIIUIIOB 00eCIICYCHH S
oOmiecTBeHHOW Oe3omacHOCTH B YKpa-
uHe. Jlns JOCTHIXKEHMS IOCTaBICHHON
LM UTAHUPYETCS PELINTDb TaKHe 3a1a4H:
[POAHAIN3UPOBATh NPUPOLY NPUHIUIIOB
aJIMMHUCTPAaTUBHO-IIPABOBOrO  obecrie-
YeHHs OOIIeCTBEHHOW OE30MacHOCTH B
VkpauHe, ONpeIesuTh MyTH YCOBEPIICH-
CTBOB@HHMSI HCIIOJIb30BAHUS AJIMHHHCTpA-
THUBHO-TIPABOBBIX MPUHIIUIIOB B OpPraHHU-
3annu obecreueHust myoImIHoi Oe3omac-
HOCTH B YKpauHe.

M30:eHne OCHOBHOTO MaTepualia.
C 1enblo MOJIHOTO M 0O0BEKTHBHOTO pac-
CMOTPEHHsI BOIPOCOB, CBA3aHHBIX C a]-
MHHHUCTPAaTUBHO-TIPABOBBIMU  IIPUHIIHIIA-
MU obecrieueHusi OOIIECTBEHHOH 0e30-
[ACHOCTH, HEOOXOJMMO OCYIIECTBUTH
0030p STUMOJIOTHH ONPEETICHHN «aaMH-
HHCTPATHBHO-TIPABOBBIC PHHIHIIBD U
«oO1ecTBeHHas: 0€30MaCHOCThY.

B coorBerctBUM  CcO  cloBapsMU
[7, c. 229; 5] medmHUIMSA «ITPUHIAIIBDY
(oT ;ar. principium — Havaio, OCHOBa) —
OCHOBHOE HCXOJIHOC TIOJIOXKEHUE JF000i
HAy4HOW CHCTEMBbI, TEOPUH, HAYKH, TOJIHU-
THYECKOTO CTPOsi, IIPAaBHJI U HOPM IOBEIe-
HUS1, ONIPE/ICJICHHBIX BU/IOB AESATEIBHOCTH.

Kak ormeuaer A. A. Ilyxrenkas, cio-
BO «IIPUHLMID) B €BPOINECHCKHX CTpaHax
CTaJO YNOTPEONAThCS €lle CO BpPEMEH
CpEeIIHEBEKOBbsl, Oepsi CBOW KOpEHb OT
JpeBHE(PPAHITY3KOTO CJIOBA  «principex»
U JIATHHCKOTO «principiumy, KOTOpHIE,
B CBOIO O4Y€pe/ib, MPOUCXOIAT OT JIATHH-
CKOTO «princepsy», 4TO 3HAYUT JHICP,
umrneparop [15, c. 11]. O606muB pa3Hbie
MBICIIH OTHOCHTEIILHO CYLIHOCTH IIPHH-
LIMI1a, KOTOPbIE H3JIOKEHbI B 3apyOex-
HBIX CIPABOYHO-3HIMKIIONETHYECKUX
uctouHukax, A. A. Ilyxrenkas BblaenseT
TaKHe XapaKTEPUCTHKM: a) NPUHIMIT KaKk
OCHOBOIIONArawas mnpasaa (UCTUHA),
3aKOH, JIOKTPHHA WM TIPEAIOIOKEHHE,
KOTOpo€ OOBEMUHSACT MPHUHIHUI Kak 00-
IIee MPaBUIO MM CTAHIAPT, ¥ MPUHIIUII
KaK COBOKYIMHOCTb MOPAJIbHBIX U ATHYE-
CKHX CTaHIapTOB; 0) MPUHIMII KaK Ipe-
JIOTIpe/IeTICHHAsT MOJIMTHKA WM CIOCo0

JCHCTBUS; B) NPUHIMII KAK OCHOBA HWJIH
HeoOXoMMasi KaueCTBEHHast COCTaBIISIO-
asi WIM 3JIEMEHT, KOTOPbIH OIpesienser
BHYTPECHHIOIO HPHPOLY WM OT/ACJIbHbIC
XapaKTePUCTUKH MTOBE/ICHHUS; T') IPUHIIUIT
KaK MpaBUIIO MJIM 3aKOH, KOTOPBIH Kaca-
ercsi (pyHKIIMOHMPOBAHUS €CTECTBEHHBIX
(heHOMEHOB WM MEXaHWYECKHX IpOIec-
coB [8§, c. 21].

Comnamasick ¢ NMPHUBEICHHBIM ITOHH-
MaHHEM CYNIHOCTH NpPWHIWIOB, TIIO-
Je3HbIM OyleT HaBECTH pPacCyXkJICHHUE
A. M. baunypxku u A. H. JlutBuHOBa,
KOTOpbIE NMPaBUIBHO OOpAIIAIOT BHHMa-
HHE Ha MEXaHUCTUYECKUH Cpe3 Ipe/cTaB-
JICHUs O MPUHLUIE KaK 00 OCHOBE CTPO-
€HUs, JeiCTBUS Ir000ro Mexanusma. Ta-
KO€ €r0 OCMBICIICHHE, OTMEUAIOT y4eHbIC,
HaJIeJIsIeT HaC OCO3HAHNUEM TOTO, YTO, OCY-
MIECTBIISSL ICATETBHOCTh KPHMUHOJIOTA,
HEOOXOAMMO 3HATh €¢ BHYTPCHHHUE, M-
MaHEHTHBIE Ka4ecTBa, B3aUMOCBS3b dlie-
MEHTOB ¥ JpYyTHe CBOWCTBEHHBIE €if 0co-
OGEHHOCTH, KOTOPbIE UMEIOT 3HAYECHHE JUIsl
NPaBWIBHOTO NOHMMaHuA ee cyTd. [Ipu
MCCIIEIOBAHNY JIIO00H JIESTEIILHOCTH M0
NPOTHBOACHCTBHIO NPECTYNHOCTH, Clie-
JyeT IpPHU3HATh METOJOJIOTHYECKU IIpa-
BUJILHOE YTBEPIK/ICHHUE O HAIUYUM COOT-
BETCTBYIOIIETO MEXaHH3Ma peaTn3alun
IeNIeH ¥ 3a/1a4 CUCTEMBI, 4 TAKXKE O CTeTle-
HU BIUSHHSA HAa (QYHKIIMOHHPOBAHHE Me-
XaHU3Ma TPUHIUIOB. [Ipy 5TOM MOHSTHE
PYKOBOZISIIIIETO TIOJIOXKEHUSI, yCTAHOBKU B
CHCTEME JIeSITeNIEHOCTH, TaeT OCHOBAaHHE
CUMTaTh, YTO JJI1 CYOBEKTOB, CBA3aHHBIX
C peaju3alue, Yblo AESATENbHOCTh OHU
PEIIaMEHTUPYIOT, TPHHIUIbI SBISIOTCS
pUKa3oM K feifcteuio [2, c. 91]. H.A. Sp-
MHUII aKIIEHTUPYET BHUMAHUE HAa TOM, YTO
NPUHLUIIBL JEATEIbHOCTH MTPU TAaKOM BH-
JICHUM BBICTYIAIOT PYKOBOJSIIMMH Hava-
JIaMH, TO €CTh HAMPABISIOT CyObEKTOB 3a
ONpPENEICHHON MaTpulieid, alropuTMOM,
OJIOKH KOTOPBIX COAEPKATEIIFHO MOTYT
ObITh Haubosiee Pa3’HOOOPA3HBIMM, BbI-
pakaTh HANpPaBIEHHOCTH Ha BHITOJIHEHNE
HEOHOPOIHBIX 3axanwmii [18, c. 125].

B.K. KonmakoB Bo Bpems paccMmo-
TPEHHs TPUHIUIIOB TOCYIAPCTBEHHOTO
yIpaBlieHus: 00paliaeT BHUMaHHE Ha TO,
YTO IPUHLHUIIBI TOCYAaPCTBEHHOTO YIIPaB-
JIGHUS — 9TO €ro IMO3MTHBHBIC 3aKOHO-
MEpPHOCTH, KOTOPbIE TO3HAHBI HAYKOH H
NPAKTUKOW, & TaKKe OXapaKTCPU30BaHBI
(3ahuKCUpPOBaHbI, 3aKPEIICHBI) B COOT-
BETCTBYIOIINX MOHATHAX, YTO IIPHU3HA-
KaMH TIPUHIMIIA YIPABICHUS SIBISCTCS:
MIPUHAJUIEKHOCTD K TIO3HAHHBIM ITO3UTHB-
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HBIM 3aKOHOMEPHOCTSIM; 3a(UKCHPOBaH-
HOCTB, 3aKPEIJICHHOCTh B O0IIECTBEHHOM
CO3HAHHMH, KOTOPOE OCYIIECTBISICTCS B
npaBoBoil (opMe, dYalle BCEro B BHIC
COOTBETCTBYIOIIUX FOPUANIECKUX HOPM.
B.K. KonmakoB BBIAEHSET CHEAYIONINE
MIPUHIMIEI TOCYIAPCTBEHHOTO YIIpaBie-
HU: 1) conmanbHO-TIONMUTHYECKHE — JIe-
MOKpATH3M, yJacTHe HAaCelIeHHs B YIIPaB-
JICHYECKOW JIeSITeIbHOCTH TOCYNapCTBa;
paBHOIIpaBHE JIHI[ Pa3HBIX HAIMOHAIb-
HOCTei; paBeHCTBO BCEX IEPel 3aKOHOM;
3aKOHHOCTB, TJIACHOCTh W yd4eT oOre-
CTBEHHOTO MHEHHUsS; OOBEKTHBHOCTB;
2) opraHM3aluOHHbIE TPUHIUIIBI TOCTPO-
€HHUJI arapara rocyIapCTBEHHOTO yIIpaB-
JICHUS] — OTPACIIEBOU, (PYHKIIMOHATBHBIH,
TEePPUTOPHUATIBHBIN; 3) OpraHU3alnOHHEBIE
TPUHIMITEI (QYHKIIMOHUPOBAHHMS amapaTa
TOCYIapCTBEHHOTO YIIPABICHHS — HOPMa-
TUBHOCTH JIESTEIBHOCTH, eIUHOHAYAIINE,
pasleneHne  yrpas-
JICHYECKOTO TPYyZAa; OTBETCTBEHHOCTH 3a
MPUHSATHIE pPEIICHUs; OllepaTHBHAs ca-
moctosTensHocTh. B.K. Konmnakos couu-
AIBHO-TIOIMTHYECKHE TPHUHIMITBI  OIpe-
JIeNSIeT KaK camble OOIIHe MPUHIIHIIBI TO-
CyIapCTBEHHO-YIIpaBlieHYECKOH  cdepsl,
KOTOPbIE PACIIPOCTPAHSIIOTCS HA BCE BUIBI
HCTIOJIHUTEIBHO-PACTIOPSAUTEILHON aesi-
TEJILHOCTH U BCE (DYHKIIMOHHPYIOIINE B
TOCYIapCTBE YIPABICHUECKHE CTPYKTYPHI
[6, c. 21-22; 10, c. 74].

Uro KkacaeTcsi OmpejeNieHns] «oOIie-
CTBEHHass 0E30IacHOCTBY», TO TYT Clle-
IyeT OTMETHTh, 4YTO KaTeropUalIbHBII
amnmapar  ONpEACICHUs]  «ITyOonuyHas
0€3011aCHOCTB» CEero/iHsI 3aKOHOJIATEIbHO
HE OMpe/eiieH, HO aHAJIW3 HOPMATUBHO-
MPaBOBBIX AKTOB M Pa3HbIX TOUYCK 3pe-
HUSl YUYCHBIX MO3BOJISICT YTBEPIKAATh 00
OJIHOPOJHOCTH TMOHSTHH «0OIEeCTBEHHAS
0e30macHOCTEY U «IyOnudHast Ge3omac-
HOCTBY [12, c. 136].

OnHako CIeayeT OTMETHTh, YTO yde-
HBIE TAaKXKe€ JIAIOT Pa3HOE TOJKOBAHHUE I10-
HSTHIO «OOIIECTBEHHAs! OE30ITaCHOCTHY.
OmHM y4eHbIe ONpeessIFoT OOLIeCTBEH-
Hyl0 OE30I1aCHOCTh KaK CHUCTeMY CBs3eil
W OTHOIICHUI, KOTOPbIE CKJIA/IBIBAIOTCS B
COOTBETCTBUH C TEXHHKO-FOPHIMYECCKAMH
HOpPMaMHu, MPU KCIOJIb30BAHUH OOBEKTOB,
KOTOpbIE MPEICTABISIIOT  MOBBIIICHHYIO
OIAaCHOCTB IS SKM3HU W 30POBBs JIIOAEH,
MMYIIECTBA TOCYJApCTBEHHBIX M 00IIe-
CTBEHHBIX OPTaHM3alWil M TpakAaH, MpH
HaCTYIUICHUH OCOOEHHBIX yCIIOBHH B CBSI-
3H CO CTHXWHHBIMHU OSCTBUSIMU VI JIPY-
TFIMH Ipe3BBIYaiHBIMHA 00CTOSITETHCTBAMHU

KOJIJICTHUAJIbHOCTD,
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[13, c. 78]. YueHble yKka3bIBatOT TaKXKe, 4TO
0O0IIIECTBEHHON 0E30IaCHOCTBIO SIBIISIETCSI
yperyIupoBaHHas CUCTeMa OOIECTBEH-
HBIX OTHOIICHUH, KOTOpPbIE 00SCIIeUNBAIOT
MPEIOTBPAIICHUEe HETaTUBHBIX TPOsIBIIE-
HUM CTUXUIHBIX CHJI TIPUPOJB! (HaBOTHE-
HUHN, 3eMJIETPSICEHU, STTUIEMUA, 10KapPOB
1 TaK Jajee), a Takke NCTOYHUKOB MOBBI-
meHHoW onacHocTtH [17, ¢. 5].

A.B. BacoB u A.H. [Tapy6oB omnpene-
JISIOT, YTO COJepyKaHWe OOIECTBEHHOI
0e301acHOCTH BMeNlaeT B ce0st Te o01ie-
CTBEHHBIC OTHOILICHHUS, KOTOPbIE BO3HU-
KalOT BO BpPeMsl pealin3allii MPaBOBBIX U
TEXHUYECKUX HOPM, KOTOPbIE HarpaBie-
HbI Ha oOecredeHne 6e30MacHOCTH Hace-
JICHHUS, @ TAK)KE CBS3aHBI C MPEAYIPEKIC-
HHEM OIIACHBIX YIPO3 JUISl JKU3HU H 3710-
poBbst mroneit [3]. B memom comamasich
C YYCHBIMH, XOTUM OOpaTHTh BHHMaHHUE
Ha TO, 4TO obecreueHune OOIeCTBEHHOI
0€30TacCHOCTH JIOJDKHO OBITh HE TOJBKO
MIPU peaTU3alliK MIPABOBBIX HIIH TEXHUYE-
CKHX HOpM, a W TIPU CO3/IaHUH CTaOWIIb-
HBIX YCIIOBHH JUIsl TIOTEHIMAJIBHO OIlac-
HOM peanuzanuu Takux HopMm [12, c. 135].

TakuM 00pa3zoM, BbIIIE H3IOKESHHOE
MO3BOJISICT CJ/IENaTh BBIBOA O TOM, YTO
MPUHIMIBL  aJAMHHHCTPATUBHO-TIPABO-
BOro obecrieueHust MyOnu4HOM Oe3omac-
HOCTH — 3TO PYKOBOJSIINE TpeOoBaHuS,
KOTOpPBIE TPEIBSBIAIOTCS K OOIIECTBEH-
HBIM OTHOIICHUSIM, KOTOPbIC BO3HUKAIOT
BO BpeMs peaju3aluu cyObexramu obe-
crieueHus 1myOoau4yHol Oe30IacHOCTH BO3-
JIO)KEHHBIX Ha HUX ITOJHOMOYMH B JaH-
HOW cdepe, ¥ MPU3BaHHBIC PEaTn30BaTh
MPUHIMITEL  o0ecreueHus 0e30macHOCTH
HACEJICHUSI U TOCYIapCTBa B ILIEIOM Kak
JJIEMEHTa HAIMOHAJIBbHOW 0e30MacHOCTH
YKpauHsl.

BBuay Toro, uto mpouecc HopMHpO-
BaHHU c(epbl obecredeHus MTyOImIHOI
0e30macHOCTH B YKpaWHe ele He 3aBep-
[IeH, HanOosee MPUEMIIEMBIM TOIXO00M
OyleT cucTeMaTH3auusl MPUHIUIIOB OT-
JIETBHO TPAaBOBBIX M OTJIEIHHO OpraHu-
3a0MOHHBIX. DTO OymeT cnocoOCTBOBATh
COBEPILICHCTBOBAHUIO MPAaBOBOH M opra-
HU3AIIMOHHOW CUCTEMBI 00eCIIeUeHNS 1Ty~
OIMYHOI 6E30IaCHOCTH.

K mpaBoBbIM mpuHImnam obecrede-
HUsl MyOMUYHON Oe30MacHOCTH IeIeco-
00pa3HoO BKIIIOYHUTH CICAYIOLINE: 3aKOH-
HOCTb; IPUOPUTET HOPM MEKLyHAPOIHO-
TO TpaBa HaJ HaMOHAIBGHBIM 3aKOHOJA-
TenbeTBoM [9, c. 170].

PaccMoTprM KaxIbIii N3 TEpeunCIIeH-
HBIX TPABOBBIX MPHUHIIHITOB:

— IPUHIMII 3aKOHHOCTH B olecre-
YeHUW NyOnuuHoi Oe3omacHoCcTH. 3a-
KOHHOCTb — 3TO PEXKHM COOTBETCTBUS
OOIIECTBCHHBIX OTHOIICHUN 3aKOHaM,
MOJ3aKOHHBIM  HOPMATHBHO-ITPABOBBIM
aKTaMm TOCyIapCTBa, KOTOpBIA 00pasyer-
cs B pe3ylbTare MX HEYKIOHHOTO OCY-
MIECTBICHUSI BCEMH CYOBEKTaMH IpaBa
[16, c. 104]. B pamkax myOau4HON
0C30MaCHOCTH JIAHHBIH MPUHIUII HAXO0-
T cBOe 3akperuieHne B KoHcTHTynmm
Vkpannsl, Kopekce YkpanHsl 00 anMHHN-
CTPaTUBHBIX IPaBOHAPYIICHUSX, 3aKOHE
VYkpaunsl «O HauuoHalibHOW MOTUIMM»
U elle B IPYruX 3aKOHAX U MOA3AKOHHBIX
HOPMAaTHBHO-IIPABOBBIX aKTOB;

— TPUHIHUI TPHOPUTETA HOPM MEXK-
JIyHAPOJHOTO IpaBa HaJ HAHOHAILHBIM
3aKOHO/IaTEeNIbLCTBOM. JIaHHBI NpUHLKIT
PUOOPEN CBOIO aKTyaJIbHOCTH B CBSI3U C
B3STHIM YKPauHON BEKTOPOM Ha BCTYILIE-
nue B EC. Bce 310 Bener k ToMy, 4To B
HaIlle 3aKOHOIATEIICTBO JIOJKHBI OBITh
MOJTHOCTBI0 UMILJIEMEHTHPOBAHBI HOPMBI
EC, kacaromuecs OCHOB oOecrieueHus
0011eCTBeHHOW O€30MaCHOCTH.

K opraHu3anvOHHBIM MPHUHIUIIAM
obecredeHust MyOIMYHON 0e30MacHOCTH
MOXKHO OTHECTH CIIeIyolie: 00beKTHB-
HOCTB; HAyYHBII TOIXOA K OpPraHU3alul
myOIMYHOM 6e30MaCHOCTH; KOMITJICKCHBIH
MMOJIXO/I; HETPEPHIBHOCTh 00ECTICUSHISI
myOnMIHON  6e30IacHOCTH; MEepCOHAIb-
Has OTBCTCTBEHHOCTB, COBMEIIIEHUE 00-
[IETOCYJapCTBEHHOTO ¥ JICHEHTPAJIH30-
BaHHOTO KoHTpOA [9, c. 172];

— NPUHIMN OOBEKTHBHOCTH Obecre-
YeHus OOIIECTBEHHOHW OE30MacHOCTH.
CornumanbHble Tpolecchl B cdepe 0e30-
MACHOCTH MPOTEKAIOT B COOTBETCTBUH
¢ OOBEKTUBHBIMH 3aKOHAMHU Pa3BHUTHSI
obmrectBa. [loatomy ot cyOwnekra obe-
credeHusT 0€30MacHOCTH  HEOOXOIMMO
OCO3HAHWE W YMEJIO€ UCIONb30BaHNE
OOBEKTHBHBIX 3aKOHOMEPHOCTEH, ydeT
peasbHBIX BO3MOXKHOCTEH, (PaKTHIECKOTO
cocrostHUsI Oe30rmacHOCTH. DT TpeboBa-
HUSL ¥ COCTABISIIOT CYTh NMPUHIMIA 00b-
ekTuBHOCTH [1, 218];

— NMPUHIIMAI HAyYHOTO ITOJIX0/1a K Opra-
HU3AIMU MyOnrMuHOM Ge3omacHoCTH. Bbi-
pakaeTcsi B yHoTpeOIeHHH HAyYHBIX Me-
TOJMK cOOpa, aHanu3a U CUHTEe3a HHPOP-
MAIlMU O COCTOSIHUM IyOIMYIHOM Oe3omac-
HOCTH U JIPYTHX CBEICHUN, HCOOXOMMMBIX
JUTS HaJIeKaIero obecrnedeHns oe3omnac-
Hoct. HayunocTes mpemycMarpuBaeT
TIIATENILHBIN aHaIn3 HH(OpPMAIINH, BbIsB-
JICHWE aKTyaJIbHBIX IPOOJIEM, NMPOTHO3H-

poBaHUe, IPOrpaMMUPOBAHKE, MEPCIIEK-
THUBHOE IUIAHWPOBAHUE MEPONPHUATHII 11O
obecrieueHHI0 0e30MaCHOCTH, BBIPAOOTKH
OINTHMAJIbHBIX BapHAHTOB PEIICHUS IPO-
Onem, u3dpanus Haubosee 3HPHEKTUBHBIX
IyTeH, CPeICTB U CIOCO00B pealn3alun
HAMEYCHHBIX [IPOIPaMM.

— TIPUHIMI KOMIUIEKCHOTO MOJXO-
ma — 9To 3(pPEKTHBHOE HCIOIH30BaHNE
CHJI, CPEIICTB, CIIOCOOOB M METOHOB 00e-
criedeHust myOIuaHON 0€301MacHOCTH, JITst
pelIeHHs TOCTABJICHHBIX 33/1a4 B 3aBUCH-
MOCTH OT KOHKPETHOM CUTyalluH, KOTopast
CKJIAJIBIBAETCS, M Hanmuuus (HaKTopos,
KOTOpbIE OCHAOSIOT MM yCHIIMBAIOT
yrposy [4];

— TNPHUHIMI HENPEpPBIBHOCTH obecrie-
4yeHus: myonuuHo# Oe3omacHocT. O3Ha-
yaet, 4yto obecriedeHue cdepsl myOnny-
HOH 0€30IIaCHOCTH JIOJDKHO OCYIIECT-
BISATBCS MOCTOSHHO. Tak, Hampumep,
ct. 12 3akona Ykpaunsl «O HammoHnans-
HOW monuum» [14] TOBOPUT O TOM, UTO
nonuuus  obecreyrBaeT HENpepbIBHOE
U KPYIJIOCYTOYHOE BBIIIOJIHEHHE CBOUX
3a/1a4, a O/IHOH M3 OCHOBHBIX €€ 3a/1a4 KaK
pa3 u ABISETCS OKa3aHHE yCIyr B cdepe
obecrieueHust 0OIIECTBEHHON Oe3omac-
HOCTH;

— NPUHLMI [EPCOHAJBHONH OTBET-
crBeHHocTH. Haubonee sddexruBHoe
pacrmpeneseHre 3a1ad M0 00ECICYECHUIO
o0rIecTBeHHOH O€301TaCHOCTH MEXTy Op-
raHaM# roCyJapCTBEHHOW BJIACTH M MHbI-
MU cyObeKTamMu oOecrieueHust myOnuHoOM
6€30MacHOCTH, C ONpeeTIeHHEM CTeIEeHH
OTBETCTBEHHOCTH 32 IIOJHOTY M KaueCTBO
UX BBINOJIHEHNS,;

— NPHUHIMI COBMEUICHHs 00LIerocy-
JIAPCTBEHHOTO M JICLIEHTPAJIU30BAHHOTO
KOHTpOJsl. JleneHTpaiu3aluoo M 1IeH-
TPaIN3AIUI0 MOXKHO PACCMAaTpUBATH Kak
OIIPE/ICIICHHBIC JICHCTBUS OTHOCHTEIBHO
YBEJIMYCHHSI WM YMEHBIICHHE KOJIHUYe-
CTBa MOJHOMOYHMH M OTBETCTBEHHOCTH
OpraHoB BJACTH €€ CTPYKTYPHBIX TOJ-
pasieneHui WM JOJDKHOCTHBIX  JIMI,
KOTOpbIE HAXOJATCS HAa Pa3HBIX MepapXu-
YECKUX YPOBHAX TOW MJIM UHOW CHCTEMBI
ynpasienus [11, c¢. 226]. lanHblil npuH-
LUI TpU O00ECHEeYeHUH OOILIeCTBEHHOM
0€30MacHOCTH TIO3BOJISIET Pa3rPaHUYUTh
cepbl BIUSIHUS, TEM CaMbIM abCTparupo-
BaThCs OT NyOJMPOBAHUS MOJIHOMOYHMH M
HESICHOCTEH B KOHKPETHOM CUTyallUHU.

BruiBoabl. Takum o0pazom, MpUHIH-
bl aIMHHHUCTPATHBHO-NIPABOBOTO  00e-
crieueHus myOnM4YHON Oe3omacHoCTH 00-
Pa3yloT CHCTeMY, B KOTOPOH OHH Tak MIIK
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obecrieueHnss MyOnu4HONW — Oe3omacHo-
CTH JOCTHUraeTcsl MCIONB30BAHUEM BCeii
CHCTEMBI TPUHIUIIOB M KaXIOTO M3 HHX
OTHeNbHO. B TO ke BpeMsi BBIACICHUS
TOTO WJIM WMHOTO IPUHLUIA U3 CHCTEMbI
MO3BOJIICT KOHKPETHO OIPEACIUTh POJIb
Ka)XJI0TO TPHHIINIIA, KOTOPBIH oOnerdaer
UX MPAKTHYECKOE yIOTpeOICHHE.

Kpowme Toro, BBH/1Y IPOBO3IIIAIICHHO-
TO eBPOMHTErPALIOHHOTO Kypca pedopm
ocoboe 3HauYeHne MpUodpeTaeT eBponei-
CKO€ MOHMMAaHHe CYLIHOCTH MPUHLMIIOB
obecriedeHust myOIM4HON 0E30MaCHOCTH.
[To3TOMY B HOCITEAYIOINX HCCIIEIOBAHH-
SIX HEOOXOMMMO H3YUHTb OIBIT EBPOTIEH-
CKHX CTpaH OTHOCHTEIIbHO MPHHIMIIOB
OCyLIeCTBICHH o0ecredeHus IyOmny-
HOI 0e30MacHOCTH M KOHKPETHBIC MpH-
Mepbl WX BHEIPEHHS B OTCYCCTBEHHYIO
MPaKTHKY.
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ITPABOBBIE ACIIEKTBI PE®OOPMHUPOBAHUA
ATPAPHOM HAYKHW YKPAWHBI

Anna ITAXOMOBA,
KaHMIaT FOPUINICCKUX HayK, TOIIEHT KadeIphl rpakIaHCKO-ITPABOBBIX TUCITUTLTHH
BenouepkoBckoro HalMOHATBLHOTO arpapHOro YHUBEPCUTETA

AHHOTAIUA

CraTbs OCBAIIEHA ONPEJIEIICHUIO OCHOBHBIX a/IMUHUCTPATUBHBIX aCIIEKTOB Pa3BUTHS arpapHoil HAyKH B yCIOBUAX pehOpPMHPO-
BaHHUS arpoNpOMBIIICHHOTO KoMIUIekca. [IpoaHan3upoBaHbl OCHOBHBIE LIENH M 3a/[a4i CTAHOBJICHUS HAyKH B arpapHoii cdepe Ha
coBpeMeHHOM 3tare. OCyIecTBIICTCS aHAIN3 HOPMATHBHBIX aKTOB, KOHIICHIIUI Pa3BUTHS arpapHOi HayKH 1 00pa3oBaHUs C LEIbIO
BBIBEJICHUSI OCHOBHBIX 3TAIOB pe)OpPMUPOBAHUS HAYKH B arpapHoil cdepe, onpeeseHns MO3UTHBHBIX U HEraTUBHBIX MOMEHTOB Ta-
KHX HHUIMATUB. O4epueHbl IPUOPUTETHBIC ITYTH PA3BUTHS HAYKH B arpapHOM CEKTOpe YKpaHHbI C LIEJIbIO 1aJIbHEHIIIETO IIPUBIICUCHUS
MHBECTHUIMI B MHHOBALIMOHHBIC MTPOLIECCHI TIOBBILICHHS 3()(HEKTHBHOCTH arpapHOro MpOU3BO/ICTRA.

KitoueBble ciioBa: arpapHas Hayka, pe)opMUpOBaHNE HAYYHOTO CEKTOPA, HHHOBALMOHHOE Pa3BUTHE, arpapHO-IPOMBIIUICHHBIH
KOMIIEKC, arpapHas cdepa.

LEGAL ASPECTS OF REFORMING THE AGRARIAN SCIENCE OF UKRAINE

Anna PAKHOMOVA,
Candidate of Law Sciences, Associate Professor,
Department of Civil Law of the Bila Tserkva National Agrarian University

SUMMARY

The article is devoted to the definition of the main administrative aspects of the development of agrarian science in the conditions
of reforming the agro-industrial complex. The main goals and tasks of the development of science in the agrarian sphere at the present
stage are analyzed. The analysis of normative acts, concepts of development of agrarian science and education is carried out with the
purpose of deducing the main stages of science reform in the agrarian sphere, determining the positive and negative aspects of such
initiatives. Priority ways of development of science in the agrarian sector of Ukraine are outlined with the aim of further attracting
investments in innovative processes to increase the efficiency of agricultural production.

Key words: agrarian science, reforming of the scientific sector, innovative development, agrarian and industrial complex, agrarian
sphere.

REZUMAT

Articolul este dedicat definirii principalelor aspecte administrative ale dezvoltarii stiintei agrare in conditiile reformarii complexului
agroindustrial. Se analizeaza obiectivele si sarcinile principale ale dezvoltarii stiintei in sfera agrara in stadiul actual. Analiza actelor
normative, a conceptelor de dezvoltare a stiintei agrare si a educatiei se realizeaza cu scopul de a deduce principalele etape ale reformei
stiintifice in sfera agrard, determinand aspectele pozitive si negative ale unor astfel de initiative. Cdile prioritare de dezvoltare a stiintei
in sectorul agrar din Ucraina sunt prezentate cu scopul de a atrage in continuare investitii in procese inovatoare pentru cresterea
eficientei productiei agricole.

Cuvinte cheie: stiinta agrara, reformarea sectorului stiintific, dezvoltarea inovativa, complexul agrar si industrial, sfera agrara.

IlocranoBka mnpodiaembl. Ceiiyac

JICHUH pa3BUTHUA OTpaCHCﬁ CCJILCKOI'O HAayYHO-MHHOBALIMOHHBIX OTHOHIeHI/Iﬁ,

TIPOMCXOINT TIOCTKPU3UCHOE TIepedopma-
THUPOBaHUE Ha MHPOBOW IKOHOMHYECKOI
apese. [losBIAIOTCS HOBbIE BBI3OBBI, Ha
KOTOpBIE HYXXHO pearupoBaTh, U HOBbIC
BO3MOXKHOCTH, KOTOPBIE HYKHO HCIOJIb-
30Barh. Y YKpauHbl €CTh OOJBIION HIaHC,
BOBpEMsS NEPErpymniupoBaB CHIBI |
Cpe/CTBA, BCTPOUTHCS B HOBYIO BOJIHY
106adbHOTO  CEIBCKOXO3SHCTBEHHOTO
MIPOM3BOAICTBA U 3aHSThH JOCTOHHOE MECTO
CpeaH APYTUX CTpaH.

Ha manHOM 3Tame pedopmupoBaHue
arpoNpOMBIIIJIEHHOTO KOMITIEKca YKpau-
HBI HEBO3MOXKHO Oe3 HaydHOTO 000CHOBA-
HUSL TIPUOPUTETHBIX ISl CTPAHBI HAIIPaB-

XO3sICTBa.
CoBepIieHCTBOBAaHHE
OHHOW CTPYKTYpbl arpapHoii HayKu B
LIEJIOM TO3BOJIUT ONTHUMH3HPOBATh pac-
XOIbl M3 TOCYIAapCTBEHHOTO OIOKETa
Ha HAay4HbIC HUCCIICOBAaHHS U 00ECIIeUnT
Oosee BHICOKHIT ypOBEHb PPEKTUBHOCTH
HX HUCIMOJb30BaHHUS, MMO3BOJUT CO31aBaTh
HAy4YHO-TEXHUYECKYI0 HPOAYKLIHUIO IS
arpoNpoOMBIIIICHHOTO KOMIUIEKCa 0 OT-
pacieBoMy NMPUHILHUITY U ONPEICITIHT BO3-
MOKHOCTB 3((EeKTUBHOTO TpaHchepa 1o
TEPPUTOPHATEHOMY MPHHIIHITY.
Cocrosinne ucciaenoBanusi. OcHo-
BOIOJIATAIOIINE WJIEH PEryIHpPOBAHUSI

OpraHu3alu-

B TOM 4HCJe W B arpapHoil cdepe, 3a-
ToXKeHBl B paboTax 3apyOeKHBIX yue-
HBIX, Takux kak W. [llymnerepa, I1. Ca-
MyaibcoHa, @. Xaiieka, M. Ilorrepa.
OTnenbHbIE acMeKThl 3TOH HpoOIeMbl
uccnenoanuck B tpynax ILU. Iaiiny-
ka, M.3. 3ryposckoro, II.T. Cabayxka,
B.B. CHUTHHCKOTO M JpyTruX yKpauH-
CKHX IPABOBHKOB.

Bmecre ¢ TeM uX uccinenoBaHus B
OoJIBIIel YaCcTH UMb KOCBEHHO KacaroT-
csl BOMPOCOB PeOPMHUPOBAHUS WMEHHO
arpapHoOil HayKH, YTO CBUAETEILCTBYET O
HEOOXOAMMOCTH JabHEUIIIEro M3y4eHHst
JTAaHHOH cepbl NPaBOBBIX OTHOIICHUH.



LEGEA SI VIATA

]_le.l'lbl() W 3aja4eii CTaTbM SBJISCTCS

aHaIM3 CTPYKTYPbl aJIMHHUCTPATHBHO-
MPABOBOTO PEryJINPOBaHUs HAYYHOH jiesi-
TEJILHOCTH arpapHoii ceprl u onpezerne-
HHE TyTeil COBEpIICHCTBOBAHHS OIpe/ie-
JICHHBIX OTHOILICHHIA.

H30:xeHne 0CHOBHOIO MaTepuaJia.
OteuecTBeHHas arpapHas HayKa yKe J0J1-
ro Haxoxurcs B (ase crarsaiuu. B coser-
CKOE BpEMS €€ pa3BUTHE MOCTOSHHO CTH-
MYJIHPOBAJIOCH PA3INYHBIMU BUAAMH T10-
MOIIM CO CTOPOHBI rocynapcrsa. Ho 3a
BpeMsi HE3aBUCHMOCTH YKpauHbl HayKa
MOCTENEHHO M CTaOMJIBHO HCIIBITHIBAJIA
ynanok. YToObl CIBHHYTh CHUTYAIHIO C
MepTBOM ToukM, HanmoHnanbHOW akane-
MHEH arpapHbIX HayK YKpauHbl OBLIO
WHULMUPOBAHO TPOBEJCHHE HOBOW pe-
hopmel arpapHoit Hayku [1].

TpexCTOpOHHSsI MHTErpalus HayKH,
oOpa3oBaHUs M IPOU3BOACTBA — 3TO,
[0 CYTH, KJIOYEBOE HallpaBJICHUE pa3-
BUTHUSI SKOHOMHKH 3HAHWH, TaK Kak OHa
no3BosisieT 3(PHEKTUBHO PEHIUTh 3a7ady
KOMIUICKCHOTO CBOEBPEMEHHOTO obecrie-
YeHHsT MHHOBALMOHHBIX TporeccoB. OHa
BBICTPANBACTCS Ha MPHUHIMIIAX CUMOHO-
3a, OOOIJHOTO pPAa3BUTHUS, DEJICBAHTHO-
cTH, GYHKIIHOHATIBHOCTH, KOMMYTALUH U
COBMECTHMOCTH [2, c. 12].

B ycnoBusix pa3sBuTHA UHTErpallUOH-
HBIX MPOLIECCOB B cepe arpapHoro oo-
pa3oBaHMs, HAYKH M IPOU3BOJICTBA Hau-
Gonblliee  PACIPOCTPAHEHUE  IOTYYHIIH
aCCOLMAIMM ¥ aBTOHOMHBIE HEKOMMeEp-
YeCKUE OpraHu3alui (OHU MPEeICTaBICHBI
YHHUBEPCUTETCKUMH M aKaJIeMUYCCKHMU
KOMIUIEKCaMH,  Hay4HO-00pa3oBarelib-
HBIMH L[EHTPaMH, HH()OPMAIIMOHHO-KOH-
CYIBTallMOHHBIMU CITyk0aMu), rocynap-
CTBEHHBIC HayuyHbIC Y4YpewJIeHUs (Ipen-
CTaBIICHBl HAayYHO-UCCIIEIOBATEIIbCKHIMH
HMHCTUTYTaMH), OOIIECTBa C OTrpaHUYEH-
HOI OTBETCTBEHHOCTBIO (IIPE/ICTABIICHBI
MaJIbIMU MHHOBAL[MOHHBIMU TIPEATIPUSTH-
sIMH, arpoupMaMu), aKIHOHEPHBIE 00-
IECTBAa M KOOINEPATUBBI (IIPEICTABICHBI
arpoXOJIIMHIaMH, HPOU3BOICTBEHHBIMU
CeIIbCKOXO3SIICTBEHHBIMHE ~ KOOIIEpaTHBa-
MH, TMOTPEOUTENBCKUMH 3aKyIIOYHBIMH,
CHAa0)KEHYECKUMH,  OOCITYKHBAIOIIMH,
KPCANTHBIMH ~ KOOIEpPAaTUBAMH U Jp.).
MHoroo0pasue opraHn3annoOHHBIX (Gopm
B chepe pasBUTHSI MHTETPALOHHBIX MPO-
LIECCOB arpapHoOro o0pa3oBaHys, HAYKH U
MPOU3BOJICTBA CBSI3aHBI C 0COOCHHOCTAMHU
CeIIbCKOXO35ICTBEHHOTO  IIPOU3BOJICTBA,
Pa3IMYHBIM XapaKTepOM Hay4YHbIX Yyu-
PEXKJICHUH, BHEPAIONMX (OpMHUpPOBa-

HUM, KOHCYJIBTaTUBHBIX CTPYKTYp M HX
CBSI3U C CEIbCKOXO3SICTBEHHBIMH TOBa-
POIPOU3BOUTESIMU.

Berynnenne B cuily HOBBIX 3aKOHOB
Vkpaunsl «O6 oOpazoBanum» u «O Hayu-
HOM UM HAay4YHO-TEXHMYECKOU IEATEIbHO-
CTH» CO37aJI0 BO3MOKHOCTH H3MEHUTH
MOAXOAB! K TPUBIICUCHNIO HHBECTHIINI B
HayKy. CeromHst MBI MOXXE€M TOBOPHTH O
MONCKAaX HOBBIX JICHCTBEHHBIX MOJEICH
TOCYIapCTBEHHO-YaCTHOTO ITapTHEPCTBA,
YTO TMO3BOJIUT O0ECIEYUBATH HAYYHbIC
pa3paboTKi C IOMOILBIO  Pa3IMYHBIX
HCTOYHHMKOB (pUHAHCHPOBAHUS.

Konuenuust pegopmupoBanus u pas-
BUTHUS arpapHOro o0pa3oBaHuUs U HAyKH B
2011 romy onpenenuia, 4T0 COBPEMEHHOE
COCTOSIHHE SKOHOMHKH CTpaHbl Tpelyer
CO3JaHNSI HOBOM CHCTEMbl WHHOBAIHU-
OHHOTO PAa3BHUTHSI arpoNpPOMBIILICHHOTO
CEeKTOpa «arpapHoe o0pa3oBaHue — arpap-
Hasl HayKa — arpapHoe IPOU3BOACTBO» H
yIIyOJIeHnsT COTPYIHHYECTBA IIEHTPAIIb-
HBIX U MECTHBIX OPTaHOB HCIIOJHHUTEIb-
HOH BJIaCTH B PELIEHHU BONPOCOB (YHK-
LUOHMPOBAaHMUSA M PA3BUTHUS arpapHOro
00pa3oBaHusl U HAYKH.

Lenpto  peamuzauuu  Konnenuuu
JOJDKHA CTaTh MHTErpalus aKaJeMHU-
YECKOH M YHMBEPCUTETCKOW arpapHoil
HayKd IyTeM pedOpMHUpPOBAHUS BBICHINX
arpapHBIX y4eOHBIX 3aBEJICHWH W Hayd-
HBIX yupexJaeHni HanuonampHOHN aka-
JIEMHUHU arpapHbIX HayK C MCIIOJIb30BaHU-
€M MX IOTEHIMaJIa C LEeNbI0 CO3JaHus ¢
Y4ETOM HPUPOJHO-KIMMATHYECKHX 30H
PErMOHANILHBIX Y4eOHbBIX HAyYHO-IIPOU3-
BOJICTBEHHBIX KOMIUIEKCOB KaK ILIEHTPOB
y4eOHO-HayYHOTO M KaJpoBOro obecre-
YEHUsS] arpONPOMBIIIIEHHOTO KOMILIEKCA
VYkpaunnst [3].

OpnHako, K COXAJIEHUIO, TPOIIECC pe-
(dopMHpOBaHUS ~ 3aJCpPKUBACTCS  U3-32
XPOHNYECKOTO Heo(rHAHCHPOBAHUS
arpapHoil HayKH. A OTCYTCTBHE OOIIero-
CYIapCTBEHHOH CTpaTerMd WHHOBAILMOH-
HOTO Pa3BHUTHS MPUBENO K ToMy, uTo Ha-
UOHAJIbHYIO aKaJIEMHIO arpapHbIX HAayK B
o4yepeHOH pa3 BTATUBAIOT B JUCKYCCHH O
HEoOXOMMOCTH NaeBaHUS M NpHBaTH3a-
UM 3HAYUTENILHON YacTH €€ 3eMEIbHOIOo
douma.

OCHOBHBIM TpeOOBaHHEM COBPEMEH-
HOCTH SIBJIICTCS HEOOXOIMMOCTh 3aBep-
mieHust  peOpMHUPOBAHMS — arpapHOH
HayKW, TaK, Kak 3To0 mpexamucano Hamu-
OHAJBHOW aKaJgeMHel arpapHbBIX Hayk
(HAAH) B rocynapctenHo# Konnernym
pedopmupoBanus arpapHoii Hayku. Ctpa-
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TErMYecKol 1enblo0  pe)OpPMHUPOBAHUS
arpapHoil Hayku siBisiercst oOecriedeHue
ONTUMM3ALMU HAyYHOTO, 3€MEJbHOrO0 U
UMyIecTBeHHOro mnoreHiuana HAAH,
YCWJICHHE HMHHOBAI[MOHHOCTH HAy4HOTO
MIPOJYKTA €€ HayUHO-UCCIeI0BATEIbCKIX
YUPEKACHUH, MOBBILICHUE PPEKTUBHO-
CTH JEATETBHOCTH JKCIEPHMEHTAIBHOM
0a3bl.

Cpenu OCHOBHBIX HAaIpaBICHHH pe-
(hopMHPOBaHNUS MOXKHO BBIJICINTH:

—  ONTUMHM3ALMSA HayuyHOH uHppa-
CTPYKTYPbI B CTpaHe;

— COBEpPILICHCTBOBAHUE OpraHHU3aIH-
OHHBIX (JOPM JIEATEILHOCTH Hay4YHBIX Y-
peXIeHuil;

— KOOpJIMHAIIMS HAYYHBIX MCCIIEI0Ba-
Huil orpacneit AIIK ydeHBIMH HaydHBIX
nentpoB HAAH,;

— YIOy4lICHHE CHUCTEMbI (DHHAHCHUPO-
BaHUS M3-33 CYIIECTBEHHOTO POCTa KOH-
KypCHOH (TpaHTOBOM) COCTaBIISIIONICH;

— BBeJICHHE KPUTEPHEB OIICHKN Hay4d-
HOI1 IeATEIbHOCTU BCEX YPOBHEH;

—  COBEpIICHCTBOBAHME  KaJPOBOM
MOJINTHKY Onaroziapsi cUcTeMe 0ObeKTHB-
HOM aTTecTallMd W BBEJICHUS COOTBET-
CTBYIOILIETO CTUMYJIMPOBAHUSL.

Pedopmy arpapHOii Hayku ciemyer
pa3OuTh Ha HECKOJIBKO O3TaloB, CPEIH
KOTOPBIX MEPBBIM JOJDKCH CTaTh aHTHU-
KPU3HUCHBIA JTall, NPU3BAHHBIA OCTaHO-
BHTH KaTacTpoduueckoe maaeHne B che-
pe arpapHoil Hayku. s 3TOTO Cciemxyer
MPOBECTH HE3aBUCHMBIA ayluT JesTeNb-
HocTu opranuzauuiit HAAH, orpacneBsix
HHCTUTYTOB MUHHCTEPCTBA arpapHoi
MOJIMTUKA U TIPOJJOBOJILCTBUS YKpauHbI,
a TaKkXKe By30B, pabOTaIOLIMX B arpapHOn
chepe.

Ienecoobpa3uo pa3zpaborarh u3Me-
HEHUSI B HOPMATHBHO-TIPAaBOBYIO 0a3y u
MPEAIOKEHUT MO CHCTEeME AKOHOMHYe-
CKMX CTUMYJIOB HAyYHOH AEATETHHOCTH
(puHAHCOBO-KPEAUTHBIX,
CTPaXOBBIX U T.11.).

Crenyromeil 1nespl0 aHTHKPU3UCHBIX
Mep JIOJDKHO CTaTh YKpEIUICHHWE B3au-
MOZICHCTBHS MEX/y arpapHbIMH aKaje-
MHYECKMMH M 00pa30BaTelbHbIMU yU-
PEXKICHUSAMH, YCUICHHE CBsI3el HayKu C
OOIIECTBEHHBIME  IPO(ECCUOHATBHBIMH
opraHuzauusiMu 1 OusHecom. Jlist sToro
YMECTHBIM MpPEeACTaBISETCS:

— co3maHue MeKBEIOMCTBEHHOTO
HaOIIOATeTbHOTO coBeTa 1O (POpMHUPO-
BaHHIO HayYHOH IIaT(GOpMBI 110 KOOPAN-
HAIMY HAayYHBIX HCCIICIOBAHUH B 00JIaCTH
ATIK;

i

HaJIOT'OBBIX,
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— cozelicTBIE 00bEANHEHHIO YUCHBIX
B OOIIECTBEHHbIE HAYYHbIC OpPraHU3alUH
(Hay4Hble 0OIIECTBa, AaCCOLMALUH, CO-
103bl) JUIS Pa3BUTHUS COOTBETCTBYIOLIMX
HAaIpaBJICHUH HayKH, OOMEHa OIBITOM;

— pacIIupeHne NepeyuHst Jopa HUIIKIX
YCIYT YUpeKACHHH AKaIeMUH C UCIIOJb-
30BaHNEM COBPEMEHHBIX  TEXHOJOTHil
(oHITAH-KOHCYIBTalNH, MOJEITHPOBAHMS
Y TIPOTHO3UPOBAHMS KPU3UCHBIX SIBJICHUI
B cdepe AIIK ¢ ucronp3oBaHreM CpesicTB
BU3YallM3al11, JI€MOHCTPAIL[MOHHbIC BU-
JIC0-KYPChI U T.IL.);

— pa3paboTka HOPMAaTHBHBIX AaKTOB
[0 YCTaHOBJEHWIO MOPAIKA JIMLECH3HU-
poBaHuUs Hay4YHO-HCCIIe/IOBATEIbCKUX
YUPSKACHUI Ha TPOBEACHHE MMM 00-
pa3oBaTeNbHOI JeaTeIbHOCTH B cdepe
MOCIIEAUIIIOMHOTO 00pa30BaHMs, B 4acT-
HOCTH TIOBBILICHHE KBATU(UKALIUK T1e/1a-
TOTHYECKHX W HAyYHO-TIEJarornIecKux
paboraukoB u crierranuctoB AIIK [3].

Co3nanne S(PQPEKTUBHON CHCTEMBI
BHEOIOKETHOTO (pUHAHCHPOBAHUS Hayd-
HOH JIeSITEIIbHOCTH, B TOM YHCIIE Yepe3 aK-
TUBHM3ALMIO yYacTHs yUSHBIX AKaJleMUH B
KOHKYPCHBIX IIPOEKTaX, a Takxke paspa-
00TKa peAsIoKEHUNH HOPMATHBHO-IPABO-
BBIX aKTOB, HalpaBJCHHBIX Ha YHpOIIe-
HUE BEJCHUS TIOCYJapCTBEHHO-YaCTHOTO
MapTHEPCTBA, AODKHO CTaTh BECOMBIM
BKJIQJIOM B peajbHOe pehopMUpOBaHNE
arpapHoOil HayKH.

[IpuBnevyeHNI0O WHOCTPAHHBIX WH-
BECTHIIMH B BHJIE KaK JEHEKHOTO, TaK M
MHTEJUICKTYaIbHOTO KaluTala, [OoJDKHA
CIIyXHTb UHTErpaLlisl YKPAUHCKOH HayKH
B MHUPOBOE M, B YACTHOCTH, €BPOIIEHCKOE
HCCIIEI0BATENILCKOE MTPOCTPAHCTBO. ITO
CTaHOBUTCS] BO3MOKHBIM 4€pe3 BbIIOJIHE-
HHE COBMECTHBIX MEXIYyHApPOAHBIX IIPO-
eKTOB M TIOBBILICHHS MyOJIMKAMOHHON
AKTHBHOCTH YYEHBIX-arpapues.

Bropoit  stam  pedopmmpoBaHmS
JOJDKEH HampaBIAThCA Ha obecrede-
HUE PACHIMPEHHOTO AKOHOMHUYECKOTO
BOCTIPOM3BE/ICHHS, PE3YJIBTaTOM KOTO-
pOro CTaHeT IOCTENEeHHBIH INepexon OT
OpraHM3allui HAYYHBIX MCCIECIOBAHUN 3a
O10/KeTHOE (PMHAHCHPOBAHKE K ITHPOKO-
MY HCIIOJIb30BAaHUIO TPAHTOB M MEXIyHa-
POJIHBIX CPEACTB.

Ilocnennmii »Tam ompenensercs Kak
NIePUO MAKCUMAJIEHOTO HHBECTHIIHOHHO-
ro pocra. B 9T0 BpeMst 10JDKHO IIPOU30MU-
TH TIpeoOpa3oBaHue MPEATNPHUITHH OIBIT-
HO-TIPOM3BOJICTBEHHOI1 6a3pl Hanmonas-
HOW aKaJIeMHU arpapHbBIX HayK YKpauHbI
Ha CTPYKTYpPHl WHHOBAIIMOHHOTO THIIA,

4To0bl pa3padaThiBaTh HOBBIE TEXHOJO-
T'MH, KOTOpBIE CTaHYT OObEKTaMH IIpaBa
MHTEJUICKTya bHOM coOcTBeHHOCTH. Tem
Oosiee, 4TO METOMBI TAKOrO IMpeodpa3o-
BaHUS YK€ HPONHCAHBI B ONOOPEHHOM
3axone Ykpaunsl «O HaydHOH U HaydHO-
TEXHUUECKOH IEeATEIEHOCTI».

YKa3aHHBIC TOIXOABI OBLTH YUYTCHBI
[Ipy IOATOTOBKE ENMHON KOMILIEKCHOM
CTpaTeruy Pa3BHUTHSI CEIBCKOTO XO3sIH-
CTBa M CEJBCKHX TeppuTopuil Ha 2015—
2020 romwl, Hax pa3pabOTKOW KOTOPOIt
IUIOZIOTBOPHO  PaboTalll  CHELHAJINUCThI
MMHArpONOJIMTHKY,  MEXIyHapO/HbIE
skcnepTsl ¥ yuenosie HAAH [4].

HecMmoTpst Ha cyliecTBOBaHHME JIPEB-
HUX TpPaAWLMN W 3aCIyXEHHOW pemyTa-
LMY CUCTEMa arpapHON HayKu B YKpauHe
HYXJIaeTCs B YCOBEPIICHCTBOBAHWH, B
YaCTHOCTH W3-3a HMU3KOTO YPOBHS HHTe-
TpalMi TEOPETHYECKUX M TIPHKIIATHBIX
UCCIIEIOBAaHMH, OTCYTCTBUSL OOpaTHOM
CBSI3U MEXIy HayYHBIMH HCCIEIOBaHUS-
MH, arpapHbIM 00pa30BaHHEM, KOHCYIIb-
TAQTUBHBIMU yCIyraMd M pPeaJIbHbIMHU
MOTPEOHOCTAMHU (PEepMEPOB M CYOBEKTOB
arpobusneca. B pesynbrare B OONBIIMH-
CTBE CJIy4aeB yPOBEHb pPa3pabOTOK yKpa-
WHCKOW arpapHoil HayKu 3HAYUTEIBHO
OTCTaeT OT aHAJOTMYHBIX pPa3paboOTOK
B DPa3BUTBIX CTpaHaXx MHpa, Hay4dHbIC
HCCIIEIOBAaHUS HMEIOT HE3HAYNTEIbHOE
(MHAHCHPOBAaHHWE W3 TOCYIAPCTBEHHOTO
OIO/PKEeTa MPH TTOYTH MOJTHOM OTCYTCTBUH
(MHAHCHPOBAHMSI CO CTOPOHBI OW3HEca.
VdensIM B YKpanmHe ceifuac He XBaraeT
KBIM(QUKALUK JJIsL TOTO, YTOObI MHTE-
I'PUPOBATHCS B MUPOBOE HAy4HOE arpap-
HOe coobIecTBo [5, ¢. 13].

NMeHHO mOATOMY TIIaBHOW LIEJIBIO
Crpareruu crajo MoBbIIICHHE KAYeCTBa 1
9 }EeKTUBHOCTH arpapHOil HayKd IMyTeM
pedopMUpPOBaHUS U ONTHMHU3AINH TOCY-
JAPCTBEHHBIX ~ HAYYHO-MCCIIEI0BATENb-
CKHX YUPEXKACHHUH, NCXOS U3 TOTPeOHO-
CTel CeNbCKOXO3SICTBEHHBIX ITPOM3BOIU-
TeJeH, U C [EeNbI0 00EeCTICUeHNST CO3TaHMUs
UMH MHHOBAIIMHf MHPOBOTO YPOBHSI.

OJHUM U3 NPUOPUTETHBIX MEPOIPH-
SATHH OIpeNeNsieTCsl aKTyaIu3aus u oo-
cyxkaenne KoHuenuuu HMHHOBALMOHHOM
MIOJIMTUKHU B CEIILCKOM XO3SHCTBE, a TaK-
xe peOpMHUPOBAHHS arpapHOil HAyKH Ha
OCHOBE MHHOBALIMOHHON MOJIEIIH.

B pamMkax yka3aHHBIX MEpOIPHUATUI
HAAH coBmecTHO ¢ MUHarponoiIuTHKI
paspaborano Konmenmmro pedopmupo-
BaHMS arpapHOi HayKW Ha OCHOBE WHHO-
BaniMoHHOM Monenu. Llenpro Konuenuuu

SBJIACTCS CO3JaHHE HEOOXOAMMBIX Opra-
HHU3ALHOHHBIX, PABOBBIX U ()MHAHCOBBIX
MPEANOCHUIOK [UIsi POPMUPOBaHHs OIaro-
NPUSATHOTO HAyYHOW WHCTHTYLMOHAIIb-
HOW Cpepl arpapHOil HAyKH W Pa3BUTHUS
ee JI0 ypOBHsI, KOTOPBIi COOTBETCTBOBAI
Obl MHPOBBIM JOCTH)KCHHEM C COXpaHe-
HHEM HMEIOIIErocsl UCCIIeI0BaTeNbCKOTO
HOTeHIMaNa, OOHOBICHHEM IOIXONOB H
ycuneHueM 3(GeKTHBHOCTH  arpapHOi
HAYKH U TEXHOJIOTUH.

B pamkax Crpareruu npeasoxeHo
OIIpE/ICJICHHE ONTHUMAJIBHOTO BapHaHTa
pelieHus: mpoOJaeMbl Ha OCHOBE CPaBHHU-
TEJIHOTO aHaJIM3a BO3MOXKHBIX BapUaH-
toB. Takum obOpasom, pedopmupoBaHue
arpapHOi HayKH MOXKET OCYLIECTBISTHCS
10 TPEM BapUaHTaM.

ITepBblii — coxpaHeHune Hed(heKTHB-
HBIX TIOJIXOJIOB K CHCTEME YIPABJICHUS U
CYLIECTBYIOIIEr0 YPOBHS OIOUKETHOTO
(hMHAHCUPOBAHUSI arpapHOll HayKd He
Oyzer crocoOCTBOBAaTh PA3BUTHIO HAYKH
U HE YAOBIETBOPUT MOTPEOHOCTH arpo-
MPOMBIIUICHHOIO KOMILIEKCa CTPaHbl B
Hay4HBIX 3HAHUAX U HOBBIX TEXHOJIOTHSAX

Bropoii — cymiecTBeHHOE yBeTUUEHUE
00beMOB  OIO/DKETHOTO  (hMHAHCHPOBA-
HUA (QYHIAMEHTAIbHBIX HCCIIEIOBAHUIA,
NPUKJIATHBIX HAYYHBIX M HAyYHO-TCXHH-
YEeCKUX pa3pabOTOK HE YYUTHIBaeT (u-
HAHCOBBIC BO3MOXKHOCTH TOCYIapCTBa
U HE M3MEHHUT TOJXOJ0B K YIPABICHHIO
W BHCIPCHUS HAy4yHBIX pa3pabOTOK B
HPOM3BOJICTBO.

Tperuii — coBepILICHCTBOBAHUE CHUCTE-
MBI YIPaBJICHHs arpapHoi HayKo# 1 1moj-
XOI0B K ()OPMHMPOBAHHIO NPHOPUTETHBIX
HarnpaBJICHUI UCCIIeI0BaHUI 1 UX (HUHAH-
CUpOBaHUsI, 4TO OyleT CrocoOCTBOBATH
MOBBIIICHUIO HHHOBALIMOHHOTO TOTEHIIU-
ana arpapHoii Hayku, nepexoaa K GpuHaH-
CHPOBAHHIO HAYYHO-TEXHUYECKUX paspa-
0OTOK IPEHMYILIECTBCHHO MO pPEe3yIbTa-
TaM TPOBEACHHS OTKPBITHIX KOHKYPCOB
WHHOBAIIMOHHBIX TPOEKTOB, YIIYYIICHHIO
B3aHMOJICHCTBHS MEXKIy HayYHBIMH y4-
PEXICHUSIMU U arpoOHU3HECOM, JPYyTHMHU
3aMHTEPECOBAaHHBIMH CTOPOHAMH.

Tpernii BapyaHT CYUTAETCS ONTUMAIIb-
HBIM, IOCKOJIBKY O0OECIeUuT CO3/1aHue
HEOOXOMMBIX OPraHU3aLMOHHBIX, ITPABO-
BbIX M (DUHAHCOBBIX MPEANOCHUIOK IS
(hopMupoBaHUs ONArONPUSATHOH Hay4HOM
MHCTUTYLIMOHAJIBHOM Cpeibl  arpapHoi
HAyKH U Pa3BUTHS €€ JI0 YPOBHsI, KOTOPBIi
OBl COOTBETCTBOBAJI MHPOBBIM JIOCTHIKE-
HHEM C COXPaHEHHEM HMEIOIIErocs necie-
JTOBaTEIIHCKOTO MOTEHIMANA [6].



BoiBoabl. TakuM 00pa3om, ceromHs
HE0OXOMMO MPOJODKUTE U JOBECTH 10
KOHI[a pedopMHpOBaHUE arpapHoOro o0o0-
pa30BaHUS U HAYKHU, B CBSI3U C ITUM HYX-
HO ¥ B IaJIbHEHIIIEM OCYIIECTBIATh ONTHU-
MH3AIMI0 KOJINYECTBA arpapHbIX BY30B,
HMHTETPalMI0 HAaydHBIX U 00pa3oBareib-
HBIX YUPEKACHUH, yBEIHUCHHE KOJIMUe-
CTBa CTYICHTOB, co3anue 3pdeKTuBHON
CHCTEMBl TOBBIIICHUS KBAJIM(HUKALIIH
KaJpOB W TIOBBIIICHHS] KauecTBa oOpa3o-
BaHMs 10 €BPONENCKOIO yPOBHSI.

MMUHHUCTEPCTBOM arpapHOi MOJUTUKU
U IPOJOBOJBLCTBUS YKpaWHBI OMpejene-
HBl CEMb PErHOHOB, Iie OyJIeT CO3/aHbl
yueOHbIe Hay4YHO-TIPOU3BOICTBEHHBIE
KoMIUIeKChl — JlonOacckumii, Ci1o000aCcKoi,
[onmonwckuii, [lpukapmarckuit, FOxHBIH,
Taspruueckuii n [lonecckuit. Kak coo6-
W 3aMecTUTeNnb MUHMCTpa arpapHoOi
MIOJIUTHUKH | TTposoBoibeTBUs Cenp A.B.,
«pu  ()OPMHUPOBAHUU TAKOIO pacmpe-
JIeNICHHs] yYUTBIBAINCH TIPHPOAHBIA 1
peCYpCHBII MOTEHIUAIBI PETHOHOB, TJIO0-
1a/ib NALIHU, TUI KJIUMAarTa, YUCIEHHOCTb
HaceJIeHus], JI0Jsl CEeIIbCKOTO HaceJeHus,
peolIalatonIue OTPacIn CEIbCKOro XO-
39HCTBA, IOTOJIOBbE CKOTA H T.J.».

Taxke ycTaHOBJIEHO, YTO B paMKax
Konneniun pa3BUTHS CENbCKUX Teppu-
TOpHH, KOTOpasi ceifuac pa3pabarhiBaeT-
Cs1 MUHHCTEPCTBOM, Ha 0a3ze TaKkhmxX KOM-
IUIEKCOB OyleT NPOMCXOIUTh OOy4yeHHe
JHUJIEPOB  CENIBCKUX TEPPHUTOPHATBHBIX
o0mumH, OyayT pa3pabaTbIBaThCs MOJEIH
pa3nu4HbBIX (GOpM XO3SAHCTBOBAHMS IS
CeJIbCKOXO3SUCTBEHHBIX JJOMOXO3HCTB U
MPEIOCTABIATECA MHPOPMAIIMOHHO-KOH-
CYNIbTaTUBHBIE YCIYT'M CEIbCKOMY Hace-
nenuo [7].

BrinonHeHne yka3aHHBIX MPOTpaMM,
o0ecredeHne arponpOMBIIIIIIEHHOTO KOM-
IUIEKCa CTPaHBl KOHKYPEHTOCIIOCOOHOM
HAy4YHO-TEXHUYECKOH IPOIYKIMEH HEBO3-
MOKHO 0€3 OCYIIeCTBIECHUs Iepepacipe-
JIeJICHHs] TIPHOPUTETOB (PMHAHCHPOBAHUS
Hay4HOU c¢epsl HaumoHnanbHOH akaje-
MHel arpapHbIX HayK YkpauHbl. OCHOB-
HBIM ITyTE€M JO0JKHA CTaTh KOHLIEHTPALHS
(DMHAHCOBBIX PECYpPCOB Ha INPHUKIAIHBIX
U MHHOBAIIMOHHBIX pa3paboTKax ee Hayy-
HBIX YUPEXICHUI, OBBIIIEHHE TEXHOJIO-
TMYECKOTO YPOBHS 3KCHEPHUMEHTAIBHOM
0a3bl ONBITHBIX XO3SMCTB M YIy4YIICHHE
X MaTepHaIbHO-TEXHHUECKOTO obecrie-
YeHHsl 3a CUeT TPHBJIECYCHUS] TOCymap-
CTBEHHBIX U YaCTHBIX MHBECTHIINH.

Benenue BpeMeHN — NOBBIIIEHUE (-
(heKTMBHOCTH HAIMOHAIBGHOW WHHOBAIU-

OHHOH CHUCTEMBI ITyTEM SKOHOMHYECKOTO
CTUMYJIMPOBAHMS 1 3aKOHOJATEIbHO-HOP-
MaTHBHOIO OOECIICUeHHUSI PEe3yJIbTaTHUB-
HOCTH (DyHKUMOHHpOBaHUS UH(DpACTPYyK-
TYpbl HMHHOBAI[MOHHOIl JISTEIBHOCTH,
B uyactHoctd B obmactu AIIK. B astom
HaNpaBJICHUN HYXJAeTCSd B COBEPIICH-
CTBOBaHMH CYIIECTBYIONIas CHCTEMa BHe-
IpEHUsT B TIPOM3BOACTBO COBPEMEHHBIX
CEJICKIIMOHHBIX  nocTikennii HAAH.
Taxke HeoOXoAMMBI pa3pabOTKu  jeii-
CTBEHHBIX MEXaHM3MOB TOCYJIAPCTBEHHO-
IO MapTHEPCTBA B HAYYHO-TEXHUYECKOH U
WHHOBAIIMOHHOH c(epax.
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SUMMARY

The article analyzes the peculiarities of state administration of the professional growth of pedagogical workers in the United States,
Great Britain, Germany and France, based on that elements of effective state management of professional development abroad are
proposed that can be used during the reform of the Ukrainian education sphere.

Key words: state administration of professional growth of pedagogical employees, effective mechanisms of state administration,

advanced training, attestation.

IF'OCYJAPCTBEHHOE YIIPABJIEHUE NIPO®ECCUOHAJIBHBIM POCTOM NEJAT'OI'MYECKHUX
PABOTHHMKOB B 3APYBEXKHbBIX CTPAHAX: OIIBIT AJIs1 YKPAWHDbI

Mmunana IAXOMOBA,

couckaresb Kadepbl F'yMaHUTAPHbIX IUCIUTLIMH
JIoHEenKoro rocy1apcTBEHHOTO YHUBEPCUTETA YIIPABICHUS

AHHOTAIUS

B crarbe ocyniecTBICH aHaIU3 0COOCHHOCTEH TOCYIapCTBEHHOTO YIIPaBJICHHs TPO(ECCHOHAIBHBIM POCTOM IEIarOrMYECKHX pa-
6otruukoB B CLIA, Benukobpuranuu, ['epmanun u OpaHimy, Ha 0CHOBE KOTOPOTO MPEATIOKEHBI 3IeMeHThI 3(PEKTUBHOTO rocyaap-
CTBEHHOTO YIPABICHUs MPOPECCHOHAIBHBIM Pa3BUTHEM 32 PYOEKOM, KOTOPBIC MOTYT HCIIOJIB30BaThCs BO BpeMsi pehopMUpOBaHUS

YKpauHCKoH cepbl 00pa3oBaHusl.

KioueBble ¢j10Ba: rocy1apCcTBEHHOE YIIPABICHUE IPOGECCHOHAIBHBIM POCTOM HEAArOrH4eCKUX pabOTHUKOB, 3P QEKTHBHBIE Me-
XaHHM3MbI TOCYAapPCTBEHHOTO YIPABICHUSI, TIOBBIIICHHE KBATH(DUKAIMHN, aTTECTALUSL.

REZUMAT

Articolul analizeaza caracteristicile de guvernare de dezvoltare profesionald a cadrelor didactice din Statele Unite ale Americii,
Marea Britanie, Germania si Franta, pe baza carora elementele propuse ale bunei guvernari de dezvoltare profesionala in strainatate,
care pot fi utilizate In timpul reformei invatdmantului din Ucraina.

Cuvinte cheie: managementul statului de crestere profesionala a lucratorilor pedagogici, mecanisme eficiente ale administratiei de

stat, imbunatatirea calificarii, atestarea.

Presentation of the problem. For
modern Ukraine the desire for change
is inherent. The branch of education
is one of the most important spheres,
because it affects the consciousness of
the new generation and the formation
of intellectual potential of the nation.
Therefore, the emphasis of the state
and society on the quality of staffing in
educational institutions is appropriate
and timely. Most countries in Europe and
the United States have already completed
major educational reforms and have some
experience, that can be adapted to the
Ukrainian educational environment.

The topicality of the issue of improving
mechanisms of public administration
by the professional development of
pedagogical employees is conditioned

by the adoption of the new Law of
Ukraine “On Education”, modernization
changes in the educational sphere and
the modern requirements of the state
and society to the figure of the teacher
as an “agent of change” in the Ukrainian
educational environment. It attracted
attention to the foreign experience of
public administration by the professional
development of pedagogical employees.

Purpose: to analyze the peculiarities
of public administration by the
professional development of pedagogical
employees, as a result to determine which
elements of foreign models of professional
development can be adapted in Ukrainian
realities.

Statement of basic materials.
Changing the paradigm in teacher training

and further professional development
led to the need to improve the processes
associated with professional development
and teacher’s career. It is depicted in the
Law of Ukraine “On Education” (2017),
the Law of Ukraine “On Higher
Education” (2014), the National Strategy
for the Development of Education in
Ukraine for the period up to 2021 (2013),
the Branch Concept for the Development
of Continuing Pedagogical Education
(2013), the Strategy of Sustainable
Development “Ukraine-2020” (2014),
Resolution of the Cabinet of Ministers
of Ukraine “On Approval of the National
Qualifications ~ Framework”  (2011),
international ~ documents:  “Common
European Principles and Approaches to
Teacher Competencies and Qualifications”



Recommendations  of  the

(2005),
European Parliament and the Council
Europe concerning the formation of key
competencies of education throughout

life (2006), “Improving the Quality
of Pedagogical Education” (2007),
“Improving Competences for the 21st
Century: An Agenda for European
Cooperation in School Education”(2008).

In accordance with the Law of Ukraine
“On Education” of 2017, education is
defined as a state priority, which ensures
innovative, socio-economic and cultural
development of society [1]. Thus,
problem of professional competence of
pedagogical employees is a matter of state
importance.

Scientific  researches  of  Mr
G. Atamanchuk, Mr. V. Bakumenko, Mr.
A. Voloshchuk, Mr. A. Iordanov, Mr.
V. Lugovy, Mr. V. Kremin, Mr. V. Oliynyk,
Ms. N. Protasova, Mr. M. Romanenko,
Mr. K. Romanenko, Mr. V. Shvidun
and others are dedicated to issues of
the state administration of professional
development of pedagogical employees
in  Ukraine. Foreign professional
development models were researched Mr.
S. Sinenko, Mr. N. Mukan, Mr.T. Desiatov,
Mr. N. Avshenyuk, Ms. L. Pukhovskaya
and others. However, the amendment of
legislation outlined new approaches to the
research of this issue.

Undoubtedly, the new Law of
Ukraine “On Education” No. 2145-VIII
of September 5, 2017 stipulated
significant changes in education, but also
contributed to the emergence of issues in
the professional development of teachers,
which nowadays teachers or school chiefs
have no clear answers to:

— the emergence of new types of
education - informal, informational
(Article 8 of part 1 of the Law of Ukraine
“On Education”) — and the lack of a
tool for legitimizing the results of such
education at the state level,

— determination of the necessity
of professional standards (Article 39
of part III of the Law of Ukraine ,,On
Education”), — in the absence of the State
Professional Standard of the teacher;

— definition of adult education as a
“component of life-long education, that
aims at implementing the right of every
adult to continuous education, taking
into account his or her personal needs,
priorities of social development and the
needs of the economy” (paragraph 2 of

Article 10 of part II of the Law of Ukraine
“On Education”) , — in the absence of the
law “On Education of Adults”;

— the separation of specialized
secondary education into a separate
level of education (in accordance

with paragraph 2 of Article 10 of Part II
of the Law “On Education”, paragraph 3
of Article 12 of the part II of the Law of
Ukraine “On Education”) — and the lack
of qualification requirements and level
of competence a teacher, who will work
in this school, recognized by the state of
subjects, who will prepare a specialist of
this level;

— proclamation of the certification
of pedagogical employees (Article 51
of part III of the Law of Ukraine “On
Education”) in the absence of tools for the
implementation of this procedure, etc. [1].

European countries and the USA have
already passed the stages, that take place
in the Ukrainian educational environment,
so we can draw attention to certain trends
of public administration by professional
development of education employees.

The issue of the quality of training
of branch employees in American
pedagogical institutions of education
is controlled by the state, which is
implemented in the requirement for
graduates of the higher education to pass
exam on professional compliance. Thus,
obtaining a diploma of a pedagogical
university in the USA is not an admission
to work in educational institutions. A
novice teacher receives a temporary
license and works for several years under
the guidance of an experienced colleague
until he demonstrates an independent
level of professional skills. Professional
compliance is determined by testing of
the knowledge of the state (English)
language, mathematics (regardless of
the chosen specialty) and creative work.
While moving to another state, the
competitor must pass tests again.

An American teacher who wants to
receive higher salaries can apply to the
National Board for Professional Teaching
Standards, and if he successfully passes
exams, he will receive a national license
that will enable him to work in any US
state [2].

In US normative documents, the
concept of “postgraduate education of a
teacher” is defined as “the professional
growth of teachers, which is achieved as
a result of obtaining extensive practical
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experience and systematic study of
teaching experience” [3].

The  concept of  “continuous
professional development”, instead of
which the concept of “in-service training”
and “on-the-job training” were used, is
wider than the previous two and defines
a fundamentally different approach,
because the subject of education (training)
is a mentor, and the subject of professional
development is the teacher himself
[4, p.291], that is, the essence of the
process of raising skills of the teacher is
radically changing, because the main task
becomes not the transfer of knowledges,
but the creation of conditions for self-
development of the teacher. The degree
of mastering the acquired knowledge and
skills during a course of advanced training
is determined by the state certification
of teachers conducted by the Education
Testing Service.

Annual  Advanced  Certification
or Advanced Credentialing Program,
which conducted by the US Department
of Education, is part of the system of
continuous professional development of
teachers. The program is designed for
the certification or attestation of teachers
by the National Board for Professional
Teaching Standards or other nationally
recognized certification and attestation
organizations. The aim of the program is
to encourage and support teachers, who
need higher-level certification within the
framework of high-quality professional
programs aimed at improving teaching
and learning [5].

The standardization of education
contributed to increasing the responsibility
of the administration of educational
institutions and pedagogical staff for
the quality of educational services and
enhancing the accountability of teachers
to the public for results of their activities,
which establishes the principles of
democratization and the development of
state-civil education management.

There is also the possibility of
professional development and grant
government programs for teachers.
Therefore, the national nonprofit

organization - New Leaders for New
Schools — develops qualitatively new
school leaders and elaborates policies
and practices for effective leadership for
school systems throughout the country.
Their theory is that strong school
principals ensure a powerful multiplier
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effect, greatly improving the quality of
teaching and improving the performance
of'school pupils. Their mission is to ensure
the high success of all children, especially
those living in poverty, through the
development of qualitatively new school
leaders and the promotion of policies
and practices that enable strong leaders
to succeed. Teachers, who are studying
according to this program, teach teachers
in their schools, have the opportunity to
receive rewards for their activities. 90% of
teachers, who studied under this program,
are becoming school principals [6].

The common tendencies of influence
on the professional development of
teaching staff in Germany and Ukraine are
administrative-territorial changes (the fall
of the wall and the unification of the GDR
and the FRG), the influence of political
regimes (national-socialist ideas — in the
fascist period, the ideology of Marxism-
Leninism - during the republican system
in East Germany).

The difference between German
teachers and Ukrainian colleagues is, first,
that German teachers are civil servants. In
addition, the modern model of preparation
of German teachers is not unique for all
16 federal lands. Each of them has its
own structure of educational institutions,
its peculiarities of a differentiated
approach in the professional training of
pedagogical staff, taking into account the
state of general education in the country
and having its own financing forms.
In general, studying time at German
pedagogical universities is longer than
in Ukraine. Thus, the average length of
study at universities is 14 semesters, and
in branch institutes - more than nine. In
Ukraine, students complete the university
at the age of 22, in Germany — at 28.5
years [7, p. 15]. The age gap of 6.5 years,
in most cases, indicates a higher level of
readiness to perform professional duties
by an adult.

In accordance with the Constitution
of Germany, lands own the rule of law
in the field of education. Therefore, the
elaboration of legislation, the creation of
educational systems and management of
them, is mainly a sphere of competence
and responsibility of individual lands.
It also applies to the professional
development of teachers.

The system  of  postgraduate
pedagogical education in Germany is
characterized by decentralization of

management, vertical administrative and
organizational differentiation [8, p. 84],
and in each of the 16 federal lands
subjects of the federation, it is realized at
the inter-national (federal), land (central
improvement of qualification), local
(local advanced training) and individual
(personal advanced training) levels.

The system of public administration
of education in France is characterized
as centralized with a clear hierarchical
structure, but with a wide range of local
authorities, besides that, it is in the stage
of reforming-transition to a decentralized
model of management of the education
system. The transition to a decentralized
education management system in France
is gradually and subject to adjustments
in line with trends in the development of
the world and, above all, the European
educational environment. Reforms in the
education system of France, proclaimed
and enshrined in law almost 30 years ago,
continue today [9, p. 233].

As in Germany, the teaching staff
of France belong to the corps of civil
servants. In addition, to become a teacher
in France can only Frenchman.

The cost of salaries for teaching
staff and the professional development
of French teachers is carried out at
the expense of the state. The fact that
education in France is a priority in the
state can be evidenced by the fact that in
2017 the French government spent about
70 billion euros on school education,
about 41 billion euros on defense and 20
billion euros on national security [10].

The average salary of a teacher in
2017 is 2332 euros, which corresponds
to the average salary level in the country,
including bonuses (10%) — 2,241 euros.
According to the Ministry of National
Education, there are differences between
men's wages (2664 euros) and women
(2,371 euros), as well as between state-
owned educational institutions (on
average 2,511 euros) and private (about
2,188 euros), due to different levels of
employment and the duration of the
working day of teachers [11].

Postgraduate education in France is a
personal affair of a teacher. The duration
of all periods of advanced training in
France for a budget or institution from
the beginning of active professional life
to the time of retirement should be one
year (or 1200 hours, if the improvement
of qualification is carried out without
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interruption  from  performance  of
production orservice duties) [12, p.25-29].
Any activities within the framework of
the professional development process for
teachers are regulated by the Ministry
of National Education of France and
coordinated by the regional educational
department.

InFrance, theinformationmanagement
mechanism of education is widely used.
The Ministry of National Education
through the “eduscol” service proposes
a set of sites and specialized services for
informing and supporting educational
professionals,  pedagogical, didactic
and scientific tools for a progressive
educational institution. In partnership with
the National Education Inspectorate, these
resources are elaborated by expert groups.
Results of the work were the creation of
almost 50 expert groups, where about 400
teachers work together under the auspices
of the Directorate General for School
Education in close cooperation with the
General Inspector of National Education,
which are presented on the Internet for
the purpose of studying and using in
educational institutions.

The Great Britain became one
of the first states to embark on the
implementation  of the principles
proclaimed by the Bologna Declaration.
This is probably due to the rather rigid
mechanisms of public administration
education, especially in the field of
professional development of pedagogical
employees. Even in the 90 years of
the twentieth century, the government
initiated a check of the quality of staffing
provision for educational institutions. This
has given rise to significant changes. First,
it concerned financial and motivational
mechanisms of public administration
education.

Funding for pedagogical universities
in the UK depends on the number of
graduates who worked at the school for at
least 5 years. This not only demonstrates
the degree of responsibility of pedagogical
higher education to society and the state,
it is a kind of challenge to the university
for continuous improvement [13].

From the state budget, at least 5%
of the total investment in the reform
of the educational sphere are foreseen
for the professional development of
teachers. In addition, according to the
Law on Education Reform, schools have
the right to go out of custody of local



departments of education and, united in
an association, to form their own budget.
This allows schools themselves and
without intermediaries in departments
of education to conclude contracts with
all providers of educational programs.
Educational institutions pay up to 18 days
of professional development per teacher
per year if they wish to increase their
qualification period, then they must pay
for it from wages or apply for a grant to
funds funded by professional associations,
private donors, etc. The Teacher Training
Commission on behalf of the government
defines the winners of the right to receive
education through grants. The government
does not finance all training programs, but
only those that meet national priorities
[14, p. 89-91].

Attestation of teachers in the UK
is mandatory every two years after the
proposed previous cycle of two-year
training. For teachers, who successfully
pass the certification material incentives
are foreseen. The essence of the attestation
procedure in the UK is in assessing the
level of professional development of
the teacher, and not in determining the
relevance of the position, as in Ukraine.

The Teacher Training Agency is
occupied with professional development
in the UK is.

The peculiarity of professional
development in the UK is the target
orientation for teacher training in the UK
is its compliance with two standards — the
academic standard of higher education
and professional and the lack of a unified
national system for assessing teacher
training.

The so-called “system of training”,
which includes various non-governmental
organizations, local administrations,
professional  associations, publishing
houses, who support and promote the
development of pedagogical education in
the country, in particular the improvement
of pedagogical competence, should be
regarded as a national heritage of English
experience.

Conclusion. Taking into account
abovementioned, we consider
it appropriate to undertake the
following measures in the field of
public administration of professional
development of teachers that are capable
of positively influencing the quality of
staffing of the education sector and used
in the Ukrainian educational environment:

1. While forecasting expenditures for
the maintenance of pedagogical institutes
of higher education from the state budget,
take into account the indicators on the
employment of their graduates in their

specialty.
2. To promote the creation of a
teacher’s  professional  development

system with the involvement of non-
governmental organizations, professional
associations, publishing houses, having
ensured the control over the compliance
of their activities with state policy in this
field.

3. To ensure financial
for communities, where innovative
educational programs are implemented
and experimental work is carried out.

4. To accelerate the adoption of the
Law “On the Education of Adults”.

5. To introduce government grant
programs for Ukrainian pedagogical staff.

incentives
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VJIK 94:[34215:328.12](477)

«ITAPALI CYBEPEHUTETOB»
NCTOPUKO-ITPABOBBIE ACIIEKTBI IIPUHATHUA JEKJIAPALIUN
OTOCYAAPCTBEHHOM CYBEPEHUTETE YKPAUHBI

Hrops INJIKOBA,
KaH/N/IaT NCTOPHUECKUX HayK, TOLECHT Kadeapsl HOBeHIel ncTopru YKpanHsl IMeHn Muxanna [ pymeBckoro
JIbBOBCKOTO HAIIMOHAJIBHOTO YHUBEpPCHUTETA UMeHHU VBana dpaHKo

AHHOTALUS

B crarse Ha npumepe Ykpaunckoit CCP uccrienyeTcst HONUTHYECKHA poLiece, U3BECTHBIN M0J] Ha3BaHUEM «IIapaj CyBEepEeHUTE-
TOB». PaccMOTpEHBI IPEINOCHUIKH CO3/1aHus, TIPOLIeAypa pa3paboTKU U yTBepKIeHH Jlekapaliy o rocy1apcTBeHHOM CyBEpeHHU-
TeTe YKpauHbL. ABTOp JaeT COOCTBEHHYIO HHTEPIPETALNIO POIH PA3IMYHBIX MOJUTUYECKHX CHJI B XOAe MpUHATHA Jlexmaparun o
CyBepeHHUTeTe. AKLICHTHPOBAHO 0CO00€ 3HAaYE€HHE MAPIAMEHTCKONH HEKOMMYHHCTHYECKOH ONMO3UIINY B OTCTAMBAHUH HAlIMOHAIBHBIX
MIPUOPHUTETOB U JEMOKPATHUECKUX ILIEHHOCTEH NMPH yTBEPKAEHUH 3TOTO0 MCTOPHUUYECKOTO JOKyMEHTa. PackphITO CTPYKTypy H Ipo-
AQHAJM3UPOBAHbI OCHOBHBIE MPUHIMIIE J{eKIapanuy Kak IporpaMMHO-IIPABOBOTO aKTa, KOTOPBIM 3aJ0KHJI OCHOBBI JJIST 0OpEeTCHHS
YkpauHo# cTaTyca He3aBUCHMOI'0 FOCyAapCTBa.

Kurouessie cioBa: «Ilapan cyBepeHnTeToB», Jleknapanys o rocyaapcTBEHHOM CyBepeHHTETe YKpanHbl, BepxoBHas Pana, map-
JlaMeHT, onno3unus, Haponnas Pana.

«PARADE OF SOVEREIGNTY»: HISTORICAL AND LEGAL ASPECTS OF ADOPTION
OF THE DECLARATION OF UKRAINIAN STATE SOVEREIGNTY

Thor PIDKOVA,
Candidate of Historical Sciences,
Associate Professor at the Department of Contemporary History of Ukraine
named after Mikhail Grushevsky Ivan Franko Lviv State University

SUMMARY

In the article, based on the example of the Ukrainian SSR, a political process known as the “Parade of sovereignty” is explored.
The procedure of the creation and adoption of the Declaration of State Sovereignty of Ukraine is considered. The author gives his
own interpretation of the role of various political forces during the adoption of the Declaration. The importance of the parliamentary
opposition in defending of national priorities and democratic values in the course of the adoption of this historical document is empha-
sized. The structure and the main principles of the Declaration were revealed. Legal act, which laid the foundations for the formation
of Ukraine as an independent state, was analyzed.

Key words: “Parade of sovereignty”, Declaration on State Sovereignty of Ukraine, Verkhovnaya Rada, Parliament, Opposition,
Narodnaya Rada.

REZUMAT

Articolul, pe exemplul SSR ucrainean, examineaza procesul politic cunoscut sub numele de "parada suveranitatilor". Considerat
premisele pentru crearea, procedura de elaborare si aprobare a Declaratiei privind suveranitatea de stat a Ucrainei. Autorul interpreteaza
propria interpretare a rolului diferitelor forte politice in adoptarea Declaratiei de suveranitate. Importanta deosebitd a opozitiei
parlamentare necomuniste in apararea prioritatilor nationale si a valorilor democratice este accentuata in adoptarea acestui document
istoric. Structura este dezvaluita, iar principalele principii ale Declaratiei sunt analizate ca un act juridic si juridic care a pus bazele
pentru castigarea statutului de stat independent de catre Ucraina.

Cuvinte cheie: ,,Parada suveranitatilor”, Declaratia privind suveranitatea de stat a Ucrainei, Rada Suprema, Parlamentul, opozitia,
Rada populare.

IlocTranoBka npodiaemsl. B 1990 . B
HalMOHAJIBbHO-TOCYaPCTBEHHBIX CyObeK-
tax Coserckoro Coro3a akTHBH3UPOBAJICS
IPOLIECC 3aKOHOAATEIFHOTO TOBBIIICHHS
IIPABOBOI'O CTaTyca COIO3HBIX PECIyOIINK,
KOTOpBIi B TIONUTHYECKOW JIEKCHKE |
HCTOPUYECKOH JUTEpaType MOMydHa Ha-
3BaHUE «Iapaj CYyBEPEHHUTETOB». ITOT
TEPMUH, B OJJHUX CIy4asiX, C UPOHNIECKH-
CHHUCXOIWUTEIFHBIM OTTEHKOM, YIOTpe-

omsutcst (M yrotpe0isieTcs) ¢ Helbio mpe-
YMCHBILICHUS 3HAUCHUS OOIIECTBEHHBIX
peoOpa3oBaHuil B CyOBbEKTaxX COBETCKOM
(benepanyu, B Apyrux UCIONB3YeTCs JUIS
0003Ha4YeHMsI KapJIMHAIBHBIX TpaHcdop-
maruit B CCCP Ha pernoHanbHOM YpoB-
HE, KOTOPBIE O3HAMEHOBAIHN CTPEMJICHUE
HAIMOHAJBHBIX 00pa30BaHUil K OOIbIIEH
CaMOCTOSITEIIBHOCTU BIUIOTH A0 IIOJIHOM
MTOJTMTHYECKOI HE3aBHCUMOCTH.

OIHUM U3 BXHBIX [TPOSBICHUI 3TOTO
npolecca CTajno yTBEpxk/JICHUE U peann3a-
M B HALMOHAJIBHBIX pecryOnuKax Jie-
KJIapalyii ¥ 3aKOHOB O TOCYJapCTBEHHOM
CyBEpEHHTETE.

K cepenune 1990 r. u Beiciiee map-
TUHHO-TOCYJapCTBEHHOE  PYKOBOJICTBO
Vipannckoir CCP, u ykpauHckue nemo-
KpaTHYeCcKue KPyTH MOAIePKUBAIIN HICTO
MpUHATHASL 6230BOTO JOKYMEHTA, aHAJIora
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TEX INPOrpaMMHBIX aKTOB, KOTOPBIC YK
YTBepAWIN OOJNBIINHCTBO COBETCKUX pe-
cryONuK, ¥ KOTOpbIA cdopmupoBan Obt
MOJINTUKO-TIPABOBYI0 OCHOBY pecIyOIiu-
KaHCKOM BJIaCTH.

AKTyaJlbHOCTb TeMbI HCCJeJ0-
BaHusl. OTaenbHBIE BONPOCH TNPHUHS-
T Jlekmapanum o TOCYZapCTBEHHOM
CYBEpEHHUTETE, aHalIu3 €€ OCHOBOIIO-
JaraonmXx MPUHINIIOB W WX 3HAUYCHUE
JUTSL JallbHEHIIero pa3BHTHsSI peciyOun-
KaHCKOTO 3aKOHOTBOPYECTBA H3y4asH
y4eHble-1ipaBoBeabl  B. Bacunenko,
O. Muponenko, A. Kopuees, B. T'on-
YapeHKO, a TaKKe HEKOTOpbIE Ipyrue
aBTopbl. OOuyo xapakrepuctuxy [e-
KJIapallii U €€ POJIM B aKTUBU3AIIMU Ha-
[MOHAJLHOTO ABIDKEHHUS B PECIIyOHKe
MPEACTABUIIM B CBOMX paboTax UCTOPH-
ku O. boiiko, O. I'apans, B. JlutBuH,
I'. T'onuapyk. BmecTe ¢ TeM, ykazaHHbIE
HCCIIEJIOBAHNUS 3aTParuBaloT, Kak MpaBu-
710, WM TIPABOBBIE ACHEKTHI MPOOIEMBI,
WIN KacaloTCs TOJIbKO MCTOPUYECKON
CTOPOHBI BOIIPOCA NPUHSATHS ITOIO KOH-
CTUTYTHUBHOTO JIOKYMEHTA, YTO, B CBOIO
oyepelb, CBUIETEILCTBYET O HEOOXOH-
MOCTH II€JIOCTHOTO aHaJW3a CyBEPEHH-
3anonHoro mpouecca B YCCP, ogaum
13 Ba)KHEHIINX ATAroB KOTOPOTO CTAJIO
yTBepxkAcHHUE JleKknapanuu.

Ilenb1o cTaThM SIBISETCS KOMILIEKC-
HO€ MHCTOPUKO-TIPAaBOBOE MCCIIEN0BaA-
HUE OOCTOSTENBCTB CO3JAHUS IIPOCKTA
Jlexnapanuu, mpouenypa TPUHATHS |
aHaJM3 OCHOBHBIX IOJOXKCHHH 3TOTO
roCyJapCTBEHHOI'O aKTa, a TAKXkKe u3yde-
HHUE BJIMSHUS Ipollecca YTBEPXKICHHS
JIOKyMEHTa Ha TOJUTHYECKYIO >KU3Hb
pecryOIMKH U 3aKOHOJAATEIbHYIO Jiesi-
TenbHOCTh BepxoBHoil Panbsl Ykpaunst.

H30:xxeHne 0CHOBHOIO MaTepHaJia
ucciaenoBanus. [Ipexne Bcero, ciexyet
OTMETHUTH AMCKYCCHOHHOCTH BOTIpPOCA O
TOM, KOMY TIpHHaJJIeKaga Hiest paspa-
O0otkn monmobHoro nokymenra. Cymie-
CTBYeT MHEHHE, YTO NepBOHAYaIbHEIE
UMITYJIbChl KacaTelIbHO 3aKOHO/AATElb-
HOTO 3aKpEIUICHHUS CYBEPCHHBIX IIPaB
VYkpauHbl ObIIM HMHUIMMPOBAHbI Map-
TOBCKMM IUIeHyMOM KomMMyHHCTHYE-
ckoii maptuu Ykpauusl (1990 r.). Cama
ke pabodast rpynma 0 HOATOTOBKE
npoexra Jleknapanuu 6buta chopMUpo-
BaHa [Ipesunuymom BepxoBHoil Panbl
MPEIBIIYIEeTo co3bBa, U B Mae 1990 r,,
KOTZIa Hadaj 3acefarh HOBOM3OpaHHBIHM
mapjamMeHT, paboTa HaJx JOKYMEHTOM
yXe Benach. JlemyTaThl, WIEHBI JeMO-

KpPaTHYECKOH MapilaMeHTCKON KOaJINIUK
YTBEPKAAIH, YTO UMEHHO 10 UX WHHIU-
aTHBE KOJUICKTHB YYEHBIX-IIPABOBEOB
(®. Bypuak, I1. Maptuneno, JI. FO3bkoB,
B. Bacunenko) ¢ anpens 1990 r. ocy-
HmeCTBIsT pa3paboTky koHuenuuu Jle-
knapannu [1].

Brnpouem y4acTHUKH  JIHCKYCCHHU
HE YYUTBIBAIOT, YTO UJAES YTBEPKICHHS
CYyBEpeHHUTETa pechnyOINKH W TJIaBHEIC
MPHUHIUIBl €T0 peau3anuy (3KOHOMU-
yeckass camoctositennbHocTh Y CCP, pe-
CIyOIMKaHCKOE IPaXIaHCTBO, IPUHATHE
HOBOM KOHCTHTYIIMM) AEKIapUpPOBATIHCH
OMIO3MLMOHHBIMHM OpTraHU3alUsIMU (Ha-
npumep, Hapoaueim nBukeHueM Ykpa-
WHBI 32 TepecTpoiiky — «Pyx») 3amgonro
U JI0 YKa3aHHOTO MapTUitHoro Gpopyma, u
10 Havyaysa paboTHl MapiaMeHTa HOBOTO
co3biBa [2, c. 4]. XKenanne pykoBoaCcTBa
KIIY npusATh ydacTHe B IIUPOKOM 00-
[IECTBEHHOM OOCYKJCHHH IEPCIIEKTHB
pecnyOIIMKaHCKOTO CyBEPEHHUTETa, KOTO-
poe AIMIOCH YK€ HECKOJIbKO MECSIEeB,
ObU10 00YCIIOBJIEHO HE CTOJIBKO 00ecro-
KOEGHHOCTBIO 32 00peTeHNE pecyOIuKon
peasbHbIX MPaB, CKOJBKO CTPEMIICHUEM
NEePeXBATUTh ITOJUTUYECKYIO HHULIHATH-
BY B HEKOMMYHHUCTHYECKOIl ONIMO3HUILINH,
0COOCHHO HaKaHyHe Hayajga paboThl
HOBOTO COCTaBa MapjIaMeHTa.

3acmyXKuBaeT BHHMAaHHUS M BEpCHS,
YTO aKTUBHOe ydacTue anmapara LK
KIIY B moaroroBke Jleknmapannu Obuto
WHCIHPUPOBAHO TIPSIMBIM yKa3aHHEM
MOCKOBCKOTO pykoBoictsa [3]. Macco-
BbIM NPHHATHEM pECIyOIMKAaHCKUX Jie-
kinapanuii Kpemub crpemuics HUBEIH-
pOBaTh MOJIUTHYECKOE 3HAUYCHHE AKTOB
0 HE3aBUCHMOCTH M BBIXOJIE M3 COCTa-
Ba CCCP IIpubantuiickux pecmyOnnk
(mapt-mait 1990 r.) m Takum obpazom
MUHUMH3UPOBATh BIMSHHAE JTUX JOKY-
MEHTOB Ha HAI[MOHAJBHBIC IPOIECCH
B npyrux permonax Coro3a, M CO31aTh
MOJIUTHKO-TIPABOBBIE TIPEITOCHUTKI
Uit TiepeopMaTUPOBAaHUSI  COIO3HO-
ro rocynapcrsa. Jlunep «Pyxa» lBan
Jlpau, aHanuM3Mpyss MOTHUBBI AKTHBHOM
poOOTHI TAPTHOMEHKIIATYpPBl HaJ TeK-
crom Jlexnapanuu, ormeuan: «Komy-to
OYEHb HaJl0, 4ToOBI Bce 3TH Jleknapanun
OBbUTH TIPUHSATHI BCEMH PECITyOIHKaMHU,
u 4ToOBl HEMEAJEHHO Hac ONATh 3a-
THaTh, KaK TEX CBOOOJHBIX JomIajacii B
KOHIOITHIO, KoTopas HazbiBaeTcst CCCPy»
[4, c. 6].

O 3HaueHWW, KOTOPOE IAPTHIHHOE
PYKOBOACTBO TpuaaBayio Jlekmapanuw,
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OTKPBITO TOBOPUJI M CaM IIEPBBIH CeKpe-
tapb LIK Komnaptuu Baagumup Mpami-
ko (¢ wuroHsa 1990 r. — Ilpencenarenn
Bepxosnoii Panbl Ykpaunsr): «Y Ortoit
Jlexnapanyy eIUHCTBEHHAs LIeJb — M3-
JIOXKUTh TPEAJIOKECHHUS YKpPAauHBl 110
HoBoMmy CorozHoMy moroBopy». Criemo-
BaTEJILHO, BEPOSITHEE BCETO, paboTa HaJ
Jlexmaparueil mpoBoaniIach mapauienb-
HO C y4YaCTHeM M MapTHHHO-rocymap-
CTBEHHBIX OPraHOB, W OIIO3WIIMOHHO-
ro mapiamMeHTckoro Omoxa «HaponHas
Panax». IIpn 3TOM Kaxas CTOPOHA UMe-
Ja CBOM MOTHBBI M IIpECiIe/I0Baja CBOU
e npu pa3paboTke JOKYMEHTa, U 110-
CBOEMY IOHHUMaJIa ¥ MHTepIPETHPOBAIa
MOHSATHE «PECIYOIMKAaHCKUI CyBEepeHH-
TET».

Paccmorpenue  BapuaHTOB — TEK-
cra Jlexnmapauuu B BepxoBnoii Pane
Havanoch 28 mioHs 1990 1. Bcero B
rnmapjiamMeHTe OBIJIO IpeJacTaBiIeHo 12
MPOEKTOB — O(HIUANBHBIA, IEBITH OT
OIIIO3MIIMY, aBTOPCKAs peJaKius Aery-
TaTa-KOMMyHHCcTa Asekcanpa KoioOsl
[5, c. 196-199] u nmpoekT KoMmapTHii-
HOTO HapJIAMEHTCKOr0  OOJBIIMHCTBA
(rpynna «3a COBETCKYIO CyBEpEHHYIO
VYkpauny») [6, c. 424-434].

AHanu3 IpoeKTa TPYIIbI MapTUHHO-
OIOpPOKPATHIECKON HOMEHKJIATYPHl CBH-
JETENECTBOBAJI, YTO KOMMYHHCTHIECKAs
BEpXyIIKAa pacCUMTHIBAJa COXPAHUTH
cTaryc YKpaumHBI KakK «COBETCKOIl co-
[AATHUCTUIECKON PECITyOINKN», HE BHU-
Jena ee 3a mpeneiraMu «0OHOBJIEHHOTO
CCCP», mbiTanach COXpaHUTb B YKpa-
WHE 3aBUCHMYIO OT corozHoro lLlentpa
9KOHOMHYECKYI0 CHCTEMY M BCEMEPHO
noJiuepKuBaia, 4ro Jleknapauus sBis-
€TCsl OCHOBOM JJIS TIOIMCAHUSI KHOBOTO
CO0103HOTO TOTOBOPAY.

O¢unuansHelii npoext Jlexkmapannmy,
pa3paboTaHHEIA ammaparoM BepxoBHoit
Paner, xoTh ¥ OBIT BBIZEpXKAH B MEHee
KOHCEpBAaTHBHOH  TOHAJIBHOCTH, YeM
TpeIbI YU, HO U OH AEMOHCTPHPOBAJ
BTOPOCTENEHHOCTh BOCIPHATHS IIpa-
BAllEH BEPXYLIKOH pecryOIuMKaHCKOTO
CyBEpEHHTETa B CPAaBHEHUH C rocyjaap-
CTBEHHBIMH IIPEpOraTUBAMU MOCKOB-
ckoro Llentpa. Ilpennaraemslii mpoekt
MpeaycMaTpuBall MOJNHUCAHUE HOBOTO
Co0103HOTO JOTOBOpPa M OTCTAMBAJN KOH-
LEMIHI0 CBOCOOPA3HOTO «KBa3H CyBe-
peHHUTETa», MPH KOTOPOM 3HAYUTEIhHAs
YacTh PECIyONUKAHCKHX ITOJTHOMOYHI
reperaBatach COIO3HBIM OpraHaM BIla-
cti (00opoHa, JeHeXHas W (UHAHCO-
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Bas CHCTEMBbI), a YKpauHa paccMaTpu-
BajlaCh HUCKJIIOYUTEIBHO KakK CyOBeKT
«OOHOBJICHHO# coBeTcKol (enepanun»
[7, c. 25]. C rtakoii uHTepmpeTauueu
craryca YKpauWHbl KaT€rOpUYECKH He
COMIANIANNCh JEeMyTaThl JeMOKpaTHue-
CKOHI Koanuuuu B napiamenrte. Hampu-
mep, oauH u3 aunaepoB Haponnoi Paab
Braguvmup ITwmmnmayk otmewan: «OHHI
(KOMMYHHCTHYECKOE OOJIBIIMHCTBO —
ABT.) XOTeJIM MaJIeHbKOTO, OTpaHHYCH-
HOIO, IOJIyCEPhE3HOIO CYBEPEHUTETa»
[8, c.59].

HenyTarbl OT HEKOMMYHHCTHYECKO-
ro0 MEHBIIMHCTBA BHECIU HA PACCMOTpe-
HHUE CECCUH aJbTePHATHUBHBIC BAPUAHTHI
Jexnapamuu. CBoM KOHIENIUU CTa-
HOBJIGHUSI YKpaWHbI KaK CyYBEPEHHOTO
rocyaapcTBa MPEIOKUIN  ACTyTaThl
Muxaun Kocus, Creman Xwmapa, Cep-
reit Cemenen u TarbsiHa SIxeeBa (0OmIHit
1poekT) u apyrue. CylecTBoBa Takxke
MPOEKT aBTOPCTBA JHJEPa YKPaUHCKOH
pecniyOnukanckoir maptun JleBko Jly-
KbSIHEHKO [9] M JaemyTarckoil rpyImiIibl
«HeszaBucumocto» [10].

UneHbl JeMOKpPaTHYECKOrO KOpILyca
nmapiaMeHTa paccMmarpuBaiu Jlexmapa-
LU0 KaK JIOKYMEHT, KOTOPBIA Ompene-
JUT 1eTd U chopMyIupyeT OCHOBHBIC
MIPUHIMIIEI TOCTPOEHUs Oymymiel ykpa-
HWHCKOH TrocymapcTBeHHOCTH. lloaTomy
KIIIOYEBBIMH HOpMaMH, KOTOpBIE, II0
3aMBICITy ONIIO3WIHHU, JIOJDKHBI COCTa-
BHUTH OCHOBY JIOKYMEHTa, OBLIH: TIPaBO
YKPAaWHCKOIl HalMM Ha caMmoompene-
JICHHE, BEPXOBEHCTBO BJIACTU Hapoja
YKkpauHbl Ha CBOEH TEPPUTOPUU, UCKITIO-
YUTEIbHOE IPaBO PECIyOIUKH Ha Ha-
LUOHANIbHOE OOraTCTBO; IKOHOMHUYECKAst
CaMOCTOSITEIbHOCTh YKpPAWHBI; BBeEJE-
HUE TPaXKIaHCTBAa YKpauHbl, (HOPMHUPO-
BaHHE pecryOIMKaHCKUX BoopyKeHHBIX
Cun u opraHoB roc0e30mMacHOCTH, MPH-
HATHE HOBOM KoHCcTUTYIMH YKpauHBI.

Bce paccmorpenHble Ha ceccuun
MPOEKTHl OBUTH 00OOIIEHBI B OKOHYA-
TEJIbHOM BapUaHTE 3aKOHONPOEKTa OT
Komuccuu no BonpocaMm rocynapcTBeH-
Horo cyBepeHuteta. IpenioxeHHblil Ha
paccMOTpeHHe MPOEKT, ¢ TOYKU 3PEHUS
OomplIeH YaCTH OMIO3UIIMH, MPEICTAB-
JIANCSA ONTUMAJbHBIM BapHaHTOM B Cy-
IIECTBYIOMINX MOTUTUYECKUX YCIOBHUSIX.

Jns npugaHusi MO3UTUBHOM JAMHA-
MHKH Tporeccy obcyxaenus Jlekma-
pammn Hapomuas Pana wmcmomb3oBana
P CUTYaTUBHBIX (DaKTOPOB, KOTOpPHIE
MOBJIMSITM KaK Ha OIEPAaTHBHOCTH TIPH-

HATUS JOKYMEHTa, TaK U Ha €ro KOHeY-
HOe cojepxkaHue. B uacTHOCTH, ommo-
3ULUS UCHOIb30BasIa KPATKOBPEMEHHYIO
pacTepsHHOCTh B Jlarepe OOJbIIMHCTBA
BCIE/ACTBUE  IOCHEIIHOM  OTCTaBKH
B. HMBamko (0e3 mpenymnpexneHus H
KOHCYJABTAMH C JAemyTaTaMH IPHUHST
npempiokenne M. TopOadoBa 3aHATH
IIOCT 3aMecTHTensl [eHepampbHOTrO Ce-
kperapst LIK KIICC u yexan B8 Mocksy),
3apyddiiach MOJAEPIKKOM CBOWX TIap-
JIAMEHTCKUX MHUIMATHB O0acTYIOMIHUMHI
maxtépamu  Jlonbacca u oka3blBajia
NICUXOJIOTHYECKOE J[aBJIIEHUE Ha Mapia-
MEHTCKO€ OOJIBIIMHCTBO OpraHM3aluei
MAacCOBBIX aKIMH BO3J€ IapiiaMeHTa.
Tak, munep Haponmnoit Pagsl akamemMuk
Urops KOXHOBCKMI, OnHCHIBas COOBITHS
3TUX JOHEH, BcmoMmuHal: «lloxg creHamm
Panel crosno mope mroneit. imenno tam
MIPOUCXOIIII TICUXOJIOTHIECKHH TepeBo-
pOT y TeX, KTO OBIJI TPOTUB HE3aBUCUMO-
CTH, MTEpPesIOM B CTOPOHY HaIlMOHAJIBHO-
ro oco3Hanusy» [11].

B curyanum, xorma HampspkeHue B
olmiecTBe JOCTUIVIO OINACHOM YepThl,
OTIMO3ULMOHHBIE U MPOBIACTHBIE Map-
JaMEHTAapuH CAENalM IIaru HaBCTpeuy
ZIpYT ApyTY, U obcyxnenue [leknapanuu
o0peso Gosee KOHCTPYKTHBHBIH Xapak-
Tep. B oTmx ycnoBusx 3HaUMTEIBHAS
rpymIa AemyTaToB KOHCEPBATHBHO-KOM-
MYHHCTHYECKOTO OOJBIIMHCTBA TIPOJIe-
MOHCTpPHpPOBaJIa OCO3HAHHE HMH IIep-
BEHCTBA TOCYIAPCTBEHHBIX HWHTEPECOB
U TMPOAEMOHCTPUPOBATa TOTOBHOCTh K
MPUHATHIO KOMIIPOMHUCCHBIX PELIECHHH.

Crnenyer 0co00 OTMETHTb, YTO MMEH-
HO OOCYXICHHE KIIIOUEBBIX MOJUTHKO-
MIPABOBLIX OCHOB Jlexiiapanuu npuBeo,
€CcIli He K pacKoily, To, o KpaiiHel Mepe,
MIPOSIBUJIO HAJIM4ME ABYX TPYIII B Iapia-
MEHTCKOM OOJBIINHCTBE — aroJIOTeTOB
JTUHUY Ha COXPaHEHHE YHUTAPHOU CyII-
Hoctu CCCP u npuBepIKeHIIeB CyBepeH-
HOTO cTaryca YKkpauHbl. OCTpas IHCKyC-
cHsl BOKPYT HAaIlMOHAJBHBIX HPHOPHUTE-
TOB B Jlexnapaiuu craia TeM (pakTopom,
KOTOPBIH CTPEMUTENBHO YCKOPHUII MOJIH-
THYECKyto AnpepeHnnanuo B psaaax
[apJIaMEHTCKOr0 OOJIBIIMHCTBA, YTO H
KOHCTaTHUpPOBaJI ~ JIeMyTaT AJeKCaHJp
Ewmen: «Hauanace Gopnba Mexay Kom-
MYHHCTaMH, KOTOPBIE XOTAT CyBEpeHHU-
TeTa YKpauHbl, U TOM 4acTblO, KOTOpas
BBICTYHAeT 3a MMIIEPCKYIO CTPYKTYpy»
[12, 1. 165].

Wroroselii BapuaHT Jleknapanuu o
TOCYZapCTBEHHOM CYBEPEHUTETE OBIIT

yTBepkAEH 16 uronsg 1990 r. koHCTUTY-
[UOHHBIM OOJILIIMHCTBOM T'OJIOCOB Jie-

IIyTaTOB MapIaMeHTa.

B crpykrypHoMm oTHomeHuu Jlekina-
pauus COCTOMT U3 mpeamOyIbl, AECATH
pasfenoB M 3aKIIOYUTEIHLHOH YacTH.
B mpeamOyne [lekmapanum w3maraercs
MOHSITHE TOCYAapCTBEHHOTO CyBEpeHH-
TeTa YKpaWHBI KaK «BEPXOBEHCTBa, Ca-
MOCTOSITEJIbHOCTH, TOJTHOTHI M HEIeIH-
MOCTH BJIACTH pecIyOJINKH, HE3aBUCH-
MOCTH M DPAaBHONpPABHsS BO BHEIIHUX
cHoLIEHUsIX». B necsatu mocaenyromux
paszgenax Jlekimapauuu 3aKiIHOYaroTCs
ujey, KOTOpble ONMPEENAtoT TeHISHIUI
pa3BUTUSL  TOCYAApPCTBEHHO-NPABOBBIX
MPOIECCOB B peciyOiuke.

[lepssrit pazgen Jlexmapanun («Ca-
MOOIIPECICHNE YKPAUHCKOH HAIUW»)
[IpoBO3IIalIal YKpauHy CyBEpPEHHBIM
HAI[MOHAJIBHBIM TOCYIapCTBOM B Cy-
IIECTBYIOMIMX TPAaHUIAX Ha OCHOBE
OCYILECTBIICHUS] YKPAaMHCKOW Hauuen
IpaBa Ha camoornpenenenue. Jlekmnapa-
Usl TIpejocTeperaina, 4To Kakue-aubo
HaCWJIbCTBEHHBIE JEHCTBUS MPOTHUB Ha-
LUOHAJIBHOW TOCYAapCTBEHHOCTU CO
CTOPOHBI TMOJUTUYECKUX MaAPTUH HIH

OOIIECTBEHHBIX ~ OpraHuM3anuii  OymyT
[IPEeCIIeI0BAThCS 110 3aKOHY.
OCHOBOIOJIATAIONIMM  [PUHIUIIOM

KOHCTUTYLIHOHHOTO CTpOS YKpamHCKO-
TO TOCYAapCTBa IPOBO3IVIAIIEHO HApO-
JIOBJIACTHE, UCXO/S M3 YEro HapoJ MpH-
3HABAJICSl «EIUHCTBEHHBIM HCTOYHHKOM
BJIACTH», W YCTAaHABIUBAJIOCh, YTO OT
€ro MMEHHM MOXKET BBICTYIATh MCKIIIO-
yutenbHo BepxoBHas Pana VYkpaunbl
(cm. Pazmen «Hapopmosmactue»). Coot-
BETCTBEHHO, pas3zuen «locynapcTBeH-
Hasi BJACTB» YTBEpKJaJl NPHHLUI pa3-
JIelIeHNs] TOCYAApCTBEHHOH BIIACTH Ha
3aKOHOJATEIbHYIO,  HMCIIOJHUTEIBHYIO
u cyneOnyrw. B aTom ciydae mpuHIHIT
pasrpaHUYeHHs BIACTH O0O3HAYanm He
MIPOCTO CIIEIUAIHM3AIHNIO BIACTHBIX Op-
raHoB 1o (YHKIMSIM, a KOHCTaTaIHIO
TOro akra, 4To B peciyOnnuke He MOIJIO
ObITH OpraHa, KOTOpbI MOr' Obl MOHO-
MOJM3UPOBATh BCIO BBICHIYIO BJIACTb.
B sToM e KOHTEKcTe BBICHIMI Haa30p
32 MCIIOJHEHUEM 3aKOHOB JIOJDKEH ObLI
OCYIIECTBIATh | €HepanmbHBI TPOKY-
pop YCCP, kotopblit uzbupascs u ObLT
noaoTyeTeH Toabko Bepxosuoii Paze.

B cnenytomewm pazgene («I'paxman-
ctBo YkpanHckoit CCPy») 3asBusiochk
O CO3/JaHUU WHCTHTYTa TPakIaHCTBA
VYKpauHBl, HO OJHOBPEMEHHO TapaHTH-
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pOBAJIOCH NPAaBO HAa COXPAHEHHE I'pax-
nanctea CCCP. IlpoBosriamanock, 4To
VYkpanHa uMeeT cBOE IpakAaHCTBO, IIe
«BCE TpaKJaHEe PaBHBI IEepel 3aKOHOM,
HE3aBUCHMO OT TPOUCXOXK/CHUS, COIH-
aJbHOTO M HUMYIIECTBEHHOTO IIOJIOXKE-
HUSI, PACOBOM U HALIMOHAJILHOM MpUHAI-
JIEKHOCTH, T10JIa, 00pa30BaHUs, TOTUTH-
YECKHUX B3NISAJ0B, PEIUTHO3HBIX YOeK-
neHui». [paxianam rapaHTHPOBAIUCH
mpaBa W CBOOOJBI, IIPETYCMOTPEHHEIE
kak Koncrurynmeit YCCP, Tak u HOpMma-
MU MEX/YHapOJHOTI'O IIpaBa.

HeoObuaitHO ~ Ba)XHBIMH ~ HOpMa-
Mu Jleknapaunu ObUTM TIOJIOKEHHUS O
TEPPUTOPHAIBLHOM  BEPXOBEHCTBE U
HETPUKOCHOBEHHOCTH  JICHCTBYIOIINX
rpannln Ykpaussl («TeppuropuanbHoe
BEPXOBEHCTBO»). Tombko  pecmy6mu-
KaHCKHE OpTaHbl BIACTH MMEJH ITTOJHO-
MOYHS JUIS OIpENeNeHus] aJMHUHHICTpa-
THBHO-TEPPUTOPHAIIEHOTO  YCTPOHCTBA
pecmyOIInKH.

Jlexnapanus yCTaHaBJIMBaJIa
OCHOBAHUS 3KOHOMHYECKOH CaMOCTO-
ATENBHOCTH  YKpauHbl,  OmHpejaesia
UCKIJIIOYUTENBHOE MPABO YKPAUHCKOTO
HapoJa Ha BJIAJICHUE U HCIIOJIb30BAaHHE
HallMOHaJbHOrO OorarcrBa. [locynap-
CTBO TapaHTHPOBAJIO 3aLIUTy BeeX HopM
COOCTBEHHOCTH Ha TEPPUTOPUU YKpau-
HBI, a PEIICHHE BOIPOCOB 00IIECOI03HOM
COOCTBEHHOCTH OCYIIECTBISUIOCH Ha
JIOTOBOPHOH OCHOBE MEXIy peciyOunn-
kamu. B Jleknapanuu moa4epKuBaIoch
HaMepeHue co3jarh (UHaHCOBYIO, OaH-
KOBCKYI0, HAaJOrOBYIO CHCTEMbI, (op-
MHPOBATh TOCYAapCTBEHHBIH OIO/KET, a
npu HEOOXOAMMOCTH BBECTH COOCTBEH-
HYI0 AeHeKHYI0 eauHuIy (cM. VI. «OKko-
HOMHYECKAsi CAMOCTOSATEIIEHOCTBY).

B coorBercTBUU ¢ Jleknapanuei, ro-
cynapcTBo Opaio Ha cebst 0053aTeTBCTBO
3a00TUTHCs 00 dKoNIOrHUecKoil Oesomnac-
HOCTH TPaXkJaH 1 0 reHo(OoHIe Haposa.
Paznen «Dxonornyeckas 6€30MacHOCTE
JeKJaprupoBan cosgaHue Hammonans-
HOW KOMMCCHHM IO PAJMALMOHHON 3aly-
T€ HACEJIEHWs, 4TO ObUIO HEOOXOAMMO
B CBSI3U C aBapuell Ha YepHOOBUIbCKOM
ADC. lpamaruueckue MOCIEACTBUS
MATUICTHEH TaBHOCTH BBIHYIWIN YKpa-
UHY TEPEOCMBICIUTh M TEePEeCMOTPETh
YCIIOBUS I€ATENBHOCTH HA TEPPUTOPUH
pecnyOIUKH COIO3HBIX MHHHCTEPCTB.
B Jlexnapauuu npoBO3mIamiansochk, 4To
VYkpanHa oCTaBIseT 3a co00i mpaBo 3a-
IIpeTa Ha CTPOUTENIHCTBO U (DYHKIIMOHU-
pOBaHME NPEANPUSITHA W OpTaHu3anui,

KOTOPbIE HECYT yrpo3y 3KOJIOIMYecKOn
0e30MacHOCTH.

B pasnene «KynbsrypHoe pasurue»
OCHOBHBIMH HAIIPaBICHUSMH TOCYyAAp-
CTBCHHOW TOJUTHUKH 3a(UKCUPOBAHBI
HAI[MOHATBHOE BO3POXKJEHHE YKpaWH-
CKOTO Hapoja, €ro MCTOPUIECKOTO CO-
3HaHWA W Tpaaunni, (QyHKIMOHWPOBa-
HUE YKPAaMHCKOTO S3BIKa BO BCeX cepax
o0mmecTBeHHON Kn3HU. OIHOBPEMEHHO
BCEM HAIMOHAIBHOCTSIM, TPOXKHBATO-
MM Ha TEPPUTOPUU PECIyOIuKH, ra-
PaHTUPOBAJIOCH MPAaBO CBOOOJHOTO Ha-
[IHOHAJIbHO-KYJIBTYPHOTO Pa3BUTHSI.

B Jlexnapauuu BepxoBnasa Pana co-
XpaHsia 3a YKpauHOW MpaBo Ha co3/a-
HHE COOCTBEHHBIX BOOPYKEHHBIX CHI M
OpPraHOB TOCYIApCTBEHHOW Oe30macHo-
cti. BaxHbIM Ui GOpMHPOBAHHS I10-
3UTHBHOTO MEXIYHApOAHOTO HMHJIKA
VYKpauHBl CTajo0 MPOBO3TIAIIEHHE 005-
3aTeIbCTBAa COONIONATh TPH HESACPHBIX
npuHOUTA (He MPUMEHSTh, HE IPOU3BO-
IUTh U He mpuolperarh sJepHOE Opy-
JKHe€), a TAK)KE Te3UC O HaMEepeHUH o(pu-
uuanpHoro Kuema BO BHemIHeH moiau-
THUKE TNPHICPKUBATBCS HEHTPAaIBHOTO
cTaryca M OTKa3 OT y4acTHsl B BOCHHBIX
Omokax.

OCHOBONONATAIOMINMHY MPUHIUIIAMHI
Jlexnmapamuu B 00nacTé MeXAyHapoO.I-
HBIX OTHOIIEHWW CTaJI0 MPOBO3IJIAIIE-
HUE YKpauHBI CyOBEKTOM MEXIyHapo-
HOTO TIpaBa, KOTOPBIH «OCYIIECTBISET
HEINOCPEJICTBEHHBIE CHOLICHUS C Jpy-
TUMH TOCYAapCTBaMH, NPUHUMAET yua-
CTHE B JEATEIbHOCTH MEXIyHapOIHBIX
opraHuzanuii B o0beMe, HEOOXOIMMOM
st 3¢dekTuBHOrO obecrnedeHus Ha-
LUOHAJIBHBIX MHTEpecoB PecryOnukm».
Jlexnapanysi JeMOHCTpHPOBAJa IIpUBEp-
JKEHHOCTh YKpauHbl K OOLIenpHu3HaH-
HBIM HOPMaM MEXIyHapOJHOTO IIpaBa
U ero TPUOPHUTET HaJ HAIHOHAILHBIM
3aKOHOJATEIbCTBOM, IIpH3HABaJla IIpe-
UMYIIECTBO OOIIEYETIOBEYSCKUX IICH-
HOCTEW HaJ KIACCOBBIMH, yTBepiKJIajia
NPUHIIMIT PAaBHOIPABHBIX OTHOLICHUH ¢
JOPYTUMH  YYaCTHUKAMH MEXJyHapo.-
Horo coobmectBa. C 1ebi0 YIPOUCHHUS
MEKAYHAPOJAHOTO ABTOPUTETA pecCIly-
OJIMKH, MOAYCPKUBAIOCH, YTO YKpauHa
«aKTUBHO CHOCOOCTBYET YKPEIUICHHIO
MHpa ¥ MEXJyHaApOIHOIH 0e301macHOCTH,
HEMOCPEACTBEHHO NPUHUMAET ydacTHe
B 00IIeeBPOMNEIICKOM TpoIecce u eBpo-
MEHCKUX CTPYKTypax».

B nepexonneix nonoxenusx [e-
KJapanuu 0003HAa4YeHO, YTO OTHOIIe-
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HUS YKpauHbl C JIPYTMMU COBETCKUMHU
pecnyOnuKaMu CTPOATCS Ha OCHOBE
JIOTOBOPOB, 3aKJIIOYEHHBIX Ha TPHHIU-
1ax pPaBHOIPABHUS, B3aUMOYBAXKCHUS U
HEBMEUIATEILCTBA BO BHYTPEHHUE JIeya.

B rexcre Jlexknapauuu 0OTCyTCTBOBA-
JI0 YHOMHUHAHHUE O CTaTyCe PECIyOIHKN
Kak cyObekTa OOHOBICHHOH COBET-
ckoit ¢penepanmu. He Opio m mpsiMmoro
yKa3zaHUs Ha y9acTHe peciyOJInKH B pa3-
pabotke HoBOro COIO3HOTO JIOrOBOpa, a
TOJBKO YKa3bIBAJIOCh, YTO IPHUHIMIIBI
Jlexyapaly UCHONb3YIOTCS VIS 3aKIIIO-
yeHus: COr03HOTO J0roBopa (cM. 3akio-
yuTeabHast yacThb) [13].

TexcT paccMarpuBaeMoro — J0Ky-
MEHTa oOKaszajics Oosee paguKalIbHBIM
110 CPaBHEHHWIO C AHAJOTHMYHBIM JOKY-
MEHTOM pOCCHICKOro mapiamenTa [14],
MPUHITHE KOTOPOTO, HE B IMOCIETHIOIO
odepenp, MOOYIHJIO HApIaMEHTCKOe
OOJNBIIMHCTBO TOAJIEPKATh TpeOoBaHME
Haponnoit Panel o paccmorpenun mpo-
exkra [Jexnapauuu. Psn Hopm [lekna-
palMu OKa3aJUCh ACHCTBUTEIBHO «pe-
BOJIIOI[MOHHBIMUY» W TPEB3OMIIH Jaxe
camble ONTHUMHUCTHYECKHE OXHIaHUS
onno3unuu [15, c. 815].

IIpunsarue [lexknapanuu cTajio XOTh
U OYCHb BAXXHBIM, HO TOJBKO HEPBBIM
JTAIllOM Ha IIyTHU JOCTUKCHUS YKPAUHOMI
peanpHOTO cyBepeHuTeTa. OTYETINBO
OCO3HaBasl, YTO W Tocie npuHsatus le-
KJIapalliy KJIIOYeBbIE pBIYaru yrpasiie-
HUSl TIPOIOJDKAIOT HAXOAWUTHCS B PyKax
cotozHoro llentpa, BepxoBHas Pana
MPUCTYIHMIA K HAINOJHEHHUIO 0a3HCHBIX
OCHOB Jlexiapanuu NpakTHYECKHM CO-
nepkanueM. C 3TOM TOUKH 3pEeHHS
3aKOHOJATEIIbHBIMU aKTaMH 0COOEHHOTO
3HAUEHHs CTaJH NOCTAHOBJIEHHE O CPOY-
HO BoeHHOI1 ciryx6e rpaxkaan YCCP na
tepputopun pecryonmuku (30 utons 1990
I.), 3aKOH 00 PKOHOMHYECKOH caMoCTO-
arenpHOCTH YKpauHsl (3 aBrycra 1990
r.), m3MeHeHns B Koncturynuio o Bepxo-
BEHCTBE pECITyOIMKAHCKOTO 3aKOHOJa-
TeJIbCTBa HaJ COrO3HBIM (31 OKTSIOps
1990 r.) u npyrue.

BriBoasl. K cepenune 1990 r. napina-
MeHThl OonbiiHcTBa cyObekToB CCCP
MIPUHSUIIN ACKIAPAMK O CYBEPEHUTETE —
HCTOPUYECKHE JIOKYMEHTBI, KOTOpBIE Jie-
KJIApUPOBAIIH MOJIUTHKO-TIPAaBOBBIE
OCHOBBI Pa3BUTHs COIO3HBIX PECITyOINK
KaKk He3aBUCHUMBIX rocymgapctB. Hoso-
n3bpannas BepxoBnas Pama VYkpaunst
10J] IaBJICHHEM JeMOKPaTHYECKOTO Tap-
naMeHTckoro 6i1oka — Haponnoii Panpl,
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MIPUCTYIHMIIA K pa3paboTKe, a 3aTeM U K
paccMoTpeHuto npoekra Jlekiapanuu o
rOCYIapCTBEHHOM CYyBEpPEHUTETE.

PaGora Hax TEKCTOM JOKyMEHTa
[IJIa CHHXPOHHO C Y4YacCTHEM M BIACTH
W OMNIO3UIMM, HPU ITOM KaxKaas Hu3
CTOPOH HMeJia CBOM MOTHUBBI U IIpe-
cienoBalia CBOM II€NIM HMpU pa3paboTke
noxymeHnra. Hapomnas Pana paccma-
TpuBana Jlekmapamuio Kak akT, KOTO-
peiii chopMyIHpPYET OCHOBHBIC HpPHUH-
LUIBl TTOCTPOEHUs Oynylied yKpauH-
CKOH rocyaapcTBEHHOCTH. Bricmias e
MapTUHHO-TOCY/IapCTBEHHAs ~ HOMEH-
KJIaTypa, KoTopasi OecrpeKOCIOBHO
cieqoBalia  MOJMTHKE KPEMJIEBCKOTO
Lentpa, TpakToBana Oyayuryto Jlexma-
panuio Kak HpPEANoChUIKYy K mepedop-
MaTHPOBAHMIO COIO3HOTO TOCYZapcTBa
Ha 0cHOBE HOBOro COIO3HOTO J10TOBOpa
" yaepkaHne YKpamHBI B CTaTyce co-
[03HOH pecnyOnnku. B xoxe mpuHSTHS
Jlexmapanyi B cpefe KOMIapTHHHOTO-
COBETCKOro OOJBIINHCTBA C(HOPMHUPO-
BaJOCh  CYBEPEH-KOMMYHHUCTHUYECKOE
KpBLIO, KOTOPOE MPOSBUIO T'OTOBHOCTD
K KOMIIPOMHCCHBIM PEIIEHUSIM NP OT-
CTAaUBaHUM TOCYJAPCTBEHHBIX HHTEpe-
COB pecryOIuKHu.

Jlexnapanyst SBHJIACh OCHOBaHHUEM
JUISL TIPHHATHS Psiia HOPMATHBHO-IIPABO-
BBIX JIOKYMEHTOB, KOTOpPBIC pPa3BHBAaJH
e€ TIOJIOKEHUS ¥ YTBEPIKIAIN PeasIbHBIH
CyBepEeHUTET BO Bcex cdepax KHU3HU
pecryOiuKH. DTOT HCTOPHYECKHH aKT
OTIpeJIeNINII HOBBIE 3a/laudl Iepej yKpa-
WHCKMM HOJIMTHKYMOM, OT YCHELIHOTO
pelIeHHsT KOTOPOTO 3aBHCENI0 CTaHOBIIE-
HUE YKpauHbl KaK HEe3aBHCHUMOIO ToCy-
JlapcTBa.
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SUMMARY
This article is dedicated to the questions of criminal liability for official negligence in the criminal legislation of such states as Ukraine,
the Republic of Moldova and the Republic of Latvia. The author carries out the comparative and legal analysis of home and foreign legis-
lation in the context of researching of problems. Specified on debatable questions that arise in the process of analysis each of elements of
corpus delict official negligence. The author notes the features of criminal responsibility of official negligence. In the end of the article are
specified the assumptions, that, in opinion of author, it is expedient to adopt as positive experience Ukrainian legislator.
Key words: official negligence, Ukraine, the Republic of Moldova, the Republic of Latvia.

CJIYKEBHAS XAJJATHOCTbh: CPABHUTEJBHO-TIPABOBOI AHAJIN3 HOPM YKPAMHCKOTO,
MOJJABCKOT'O B IATBUMCKOI'O 3AKOHO/IATEJIBCTBA

Caetanana PAK,
acTIMpaHT
HayuHo-uccie10BaTebckoro MHCTUTYTa H3YUYeHHUs MPo0iieM MpecTymHOCTH uMeHu akagemuka B.B. Crammca
HanmonanbHO# akaJleMUH PaBOBbIX HAyK YKpauHbl,
ACCHCTEHT Ka(eIpbl yTOIOBHOTO M aAMUHHICTPATHBHOTO MIPaBa M Iporecca
ITonTaBcKOro FOPUIMYECKOTO0 HHCTUTYTA
HanmoHanbHOTO I0pHIMUECcKOro yHIBEpcuTeTa MMeHn SIpociasa Myznporo

AHHOTALIUSA

CraTbsl OCBSIAETCST BOIIPOCAM YTOJIOBHOM OTBETCTBEHHOCTH 3 CIYXKEOHYIO XaJaTHOCTh B YTOJOBHOM 3aKOHOJATENBCTBE Ta-
KHX CTpaH, kak YkpauHa, PecryOnuka Monnosa u JlatBuiickast PecriyOirka. ABTOp OCYILECTBISIET CPAaBHUTEIILHO-TIPABOBOM aHAIIN3
OTEUECTBEHHOT0 W WHOCTPAHHOTO 3aKOHOIATENHCTBA B KOHTEKCTE HCCIEIyeMOi MpoOIeMaTnky. YKa3bIBaeTCs Ha AMCKYCCHOHHBIC
BOIIPOCHI, KOTOPBIE BO3HUKAIOT BO BPEMs aHANIM3a KaXKAOTO M3 IEMEHTOB COCTaBa MPECTYIUICHUs CiIyKeOHas XalaTHOCTh. B mpo-
Hecce cpaBHEHUs oOpalaeTcs BHUMaHue Ha 0COOCHHOCTH IPUMEHEHHUS YTOJIOBHON OTBETCTBEHHOCTH IIPU COBEPILICHHUHU CITY)KeOHOM
XaJlaTHOCTH. B BTore yKa3bpIBaroTCs MOJIOKEHMS Ha KOTOPBIE, TI0 MHEHHUIO aBTOPa, 11eJ1eco00pa3Ho 00paTUTh BHUMAaHHUE U TIEPEHSITh KaK
TIOJIO’KUTEIBHBINA OMBIT YKPAUHCKOMY 3aKOHOJIATEIIO.

KoueBble ciioBa: ciry:xeOHast XalnaTHOCTb, YKpanHa, PecryOnnka Monnosa, JlarBuiickas PecryOnuka.

REZUMAT

Articolul este dedicat raspunderii penale pentru neglijenta oficiala in legislatia penald a unor tari precum Ucraina, Republica Moldova
si Republica Letonia. Autorul efectueaza o analiza juridica comparativa a legislatiei interne si externe in contextul problemelor studia-
te. Ea evidentiazd problemele de discutie care apar in timpul analizei fiecirui element al infractiunii de neglijentd oficiald. in procesul
de comparatie, se acorda atentie specificului utilizarii rdspunderii penale in executarea neglijentei oficiale. Ca urmare, sunt indicate
dispozitiile pe care, in opinia autorului, este indicat sa le atrag atentia si sa o adopte ca o experientd pozitiva legiuitorului ucrainean.

Cuvinte cheie: neglijenta oficiald, Ucraina, Republica Moldova, Republica Letonia.

Research problem and its

result of such crime as official negligence  study official negligence. The legislative

significance. For the successful functioning
of the state and its society in today’s world
it is necessary for the officials to fulfill their
responsibilities. Today non-performance
or improper performance of duties are
regarded as one of the main reasons of the
economic, political and social problems. The

according to the Criminal Code of Ukraine
(further: CC) Article 367 is a disruption of
the full functioning of the state and local
government apparatus, legal persons in
private and public law.

The relative incidence of such
crimes also has indicated the need to

innovations of the last years were aimed
at increasing the effectiveness of the
usage of this rule of the CC. It should be
noted, however, that they are not enough.
Statistical analysis of the data published
on the Ukraine General Prosecutor’s
Office website concerning crimes under
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Article 367 of the CC of Ukraine recorded
between 2014 and 2017 shows, that the
number of committed crimes decreased,
but still remains comparatively stable (the
number of the recorded crimes in 2014 —
1463, in 2015 — 1426, in 2016 — 1404, in
2017 — 1239). However, this needs to take
into consideration the latency of the crime
of official negligence as the statistics are
not always objective. In addition, we
believe that light decrease in the number
of crimes can be explained by the partial
decriminalization of non-performance due
to the entry into force of the Ukrainian Act
“On Amendments to Certain Legislative
Acts of Ukraine to Implement the Action
Plan for the European Union Liberalization
of the Visa Regime for Ukraine” 13 May
2014 Ne 1261-VII (hereinafter — Law of
Ukraine 13 May 2014).

Taking into account the successful law
practice of foreign countries is essential
for the full development of the legislative
sphere of the state. In the context of a
study on official negligence we will strive
to conduct a comparative analysis of the
legislation of Ukraine, the Republic of
Moldova and the Republic of Latvia. All
three countries emerged in the international
arena as independent states the following
dissolution of the Soviet Union in 1991.
Ukraine and the Republic of Moldova
joined the Commonwealth of Independent
States. The legislation of these countries
was developing in the post-Soviet area
strongly influenced by the governing acts
in most parts of their territories during a
comparatively long time. The Republic of
Latvia has taken another approach. In the
drafting of its legislation the experience
of Western European countries was used,
such as the Federal Republic of Germany,
Sweden, Denmark. Therefore, it has
become urgent to consider differences and
similarities in the defining of such a crime
as official negligence in the criminal law of
these countries.

Status of research. In Ukraine, to
date, the offence of “official negligence”
was considered in the context of a study
of crimes in the sphere of professional
duties and performance by such researchers
as O.V. Krishevich, M.  Melnyk,
D.H. Mykhailenko, V.I.  Tyutyuhin,
A.V. Savchenko, M.I. Havronyuk. No
comprehensive studies on the offence
of  “official negligence” are available.
Among Russian researchers, who studied
the offence being analysed in the article at the

PhD level, should be named I.H. Minakova,
M.O. Tynyana, E.V. Tsaryova.

Thus, the aim of our study is to provide
a comparative analysis on legislation of
Ukraine, legislation of the Republic of
Moldova and legislation of the Republic of
Latvia in the context of analysis of such a
crime as official negligence.

Results. The offence of “official
negligence” in the CC of Ukraine is
presented in Article 367 Chapter XVII
“Neglect of official duty”. This article states
that official negligence is “non-performance
or improper performance of the official due
to the careless approach to their duties” [1].
Such wording leads to the conclusion, that
both action and omission can be the form of
socially dangerous act in the analyzed crime.
This is also attested to by the analyzed law
practice between 2014 and 2017 (500 legal
cases). In 81% of the cases the crime of
official negligence was the result of non-
performance (a person does not do their
duties) and in 19% of cases — improper
performance (a person does their duties in
bad faith).

In the CC of the Republic of Moldova
the offence of “official negligence”
is presented in Chapter XV “Crimes
committed by officials”. The provisions of
Article 329 “non-performance or improper
performance of duties” is similar to the
definition of the official negligence in the
CC of Ukraine [2]. It suggests that official
negligence can occur both in the form
of action and in the form of omission.
Carelessness or negligent attitude to the
duties are the necessary indicators.

As for the Republic of Latvia the
offence of “official negligence” is presented
in Chapter XIX “Criminal offences of an
economic nature” (Article 197). In addition,
Chapter XXIV ofthe CC “Criminal offences
committed in state authority service” Article
319 defines the offence of the crime “Failure
to act by a state official”. The analysis of the
above-mentioned rules implys, that they
complement each other. The reasons for this
conclusion will be given in the process of
our research.

The actus reus of the offence under
Atticle 197 of the CC of the Republic of
Latvia is expressed in the form of “careless
performance of duties” [3]. From the wording
of the provisions of the article we can state
that socially dangerous act in negligence is
only active action. Consequently, a person
does not take their responsibilities seriously,
fulfill them improperly.
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The offence of “official negligence”
in its legislative build-up is a crime
with material scope. Socially dangerous
consequences is an obligatory component
of the actus reus of this offence. It is set out
in the provisions of the relevant articles of
the CC, which define the offence of “official
negligence” of the analyzed states.

In Ukrainian as well as in Latvian
legislation the consequences are substantial
harm. The concept of “substantial harm”
is estimated. Ukrainian criminologist
M.I. Panov mentions, that the characteristic
of the estimated concepts is that they always
express the plurality of the phenomena,
which have a common essential feature,
typical for the crime, and they reinforce
the phenomena of the objective reality, the
essence of which is difficult and undefined.
[4, p. 221-222].

Latvian researcher Uldis Krastinsh
points out, that in case of patrimonial effects
in the CC of the Republic of Latvia the
estimated concepts “considerable amount”
and “small amount” are used, and wording
“substantial harm” is used by legislator
in case when the crime caused another
damage” [5, p. 22].

That is, in Latvian legislation substantial
harm is mainly understood as non-material
damage. It is thought, that the final decision
if the socially dangerous consequences are
substantial harm or not must be done by
court.

In Ukrainian criminal legislation today
there is a problem of defining a concept
“substantial harm”. The Ukrainian Act of
13 May 2014 introduced amendments to p.3
of the note to Article 364 of the CC, which
contains guidance on understanding of a
concept “substantial harm” [6]. According
to the new version of the note 3 the
normative moment of socially dangerous
consequences, in particular an official
negligence, defines its size — 100 and more
times the minimum non-taxable income,
that is, material damage is described by the
legislator in clear criminal-legal categories
and, consequently, accountability should
occur only in case of material damage. In
case of non-material damage legislation,
theorists and, as a result, court do not have a
clear common approach to the definition of
anotion “substantial harm”.

The official negligence in the CC of
the Republic of Moldova is also a crime
with material scope as it stipulates the
consequences — causing significant damage.
Wording ~ “significant damage” offers



grounds to believe, that criminal liability
for the crime under Article 329 of the CC
of the Republic of Moldova is incurred
exclusively in the case of material damage.
In our view, this position of a legislator
does not represent a danger to the public
of the analyzed offence of the crime. As in
the Ukrainian Law a problem arises in the
case of causing damage other, than that
of a material nature for example, when
action or omission of a person damaged the
credibility of the State. We can not ignore
the fact of non-material injury.

The question of estimated concepts
needs to be resolved as the law must be
clear and understandable. According to
the basic principles of the international
law, in particular, nullum crimen sine lege
embodied in Article 7 of the Convention
on the protection of human rights and
fundamental ~ freedoms  (Convention)
the extensive interpretation of the law
is prohibited. It is worth noting, that
the question of defining the concept of
“substantial harm” has already been subject
to the consideration by the Court of Justice
of the European Union of Human Rights
in Liivik v. Estonia case. The case is that
Jaak Liivik being a general director of the
Estonian Privatization Fund, while signing
the agreement made additional financial
commitments on behalf of the state. He was
convicted of abuse of authority, the courts
admitted, that the actions of Jaak Liivik
caused a serious damage to the state, the
assets of the state were exposed to risks, the
credibility of the state has been damaged in
the international arena. In its decision on
25 June 2009 European Court of Human
Rights (ECHR) states, that material damage
was not caused and in the Estonian criminal
law there are no indications, that the risk
of the damage itself might be interpreted
widely as the “substantial harm” and that
it is reasonable to use the concept of a
significant damage as the basis of criminal
liability. ECHR found that Estonian courts
violated Article 7 of the Convention [7].

In the provisions of Article 329 of the
CC of'the Republic of Moldova, Article 367
of the CC of Ukraine, Article 197 of the CC
of the Republic of Latvia the form of guilt is
not indicated.

Although in the practical commentary
to the CC of the Republic of Moldova it is
noted that official negligence ... is the only
negligent crime provided for in Chapter
XV” [8]. Modern Russian researchers,
who studied official negligence at the PhD

level substantiate similar idea [10, p. 130;
11, p. 140]. Some ukrainian criminologists,
characterizing official negligence in the
context of the study of crimes in the official
and professional activities relating to the
delivery of public services, express the view,
that official negligence can be committed
unintentionally or through negligence [12].
We are inclined to think, that the offence
being analyzed really has got “mixed” form
of guilt. In this, the attitude with indirect
intention is possible not only to action,
but also to consequences. This statement,
certainly, might raise questions in the aspect
of qualification as there will be a problem
of distinguishing the offences of official
negligence and abuse of authority. But in the
commission of an abuse of authority own
gain is an obligatory component of the mens
rea of the offence. Let us give an example
of case law in support of this statement.
Volodymyr-Volynskyi City Court of the
Volyn region on 10 February 2014 heard
the case according to which K. serving as a
senior operative worker in the organization
for uncovering tax crimes of the tax police
(being an official) failed to provide adequate
storage of tobacco products seized by the
boarder officials. K. realized, that he acted
unlawfully, keeping these things in the
garage, foresaw, that they might spoil, but
was indifferent to the consequences. [12].

The subject did not have his own gain
so his acts do not fall within the scope of
Article 367 of the CC of Ukraine (abuse
of authority). The court defined this act as
official negligence although taking into the
consideration the attitude to consequences
there has been such form of guilt as indirect
intent. Malovyskivskiy District Court of the
Kirovograd region sentenced V., who was
an economist and performed organizational
and administrative functions. V. had the
task to get the certificate for special use of
water resources. But she did not fulfill her
duties on time. As a result the legal person
a few months drew water without required
permission [13]. Clearly, in this case there
has been an indirect intent. The person
realized, that she did not fulfill her duties,
foresaw, that the legal person would draw
water and not wanting still allowed socially
dangerous consequences to come.

The above-mentioned position to
the form of guilt of the crime of official
negligence relates only to Ukrainian criminal
law. As the definition of the provision of the
crime of abuse of authority differs a little in
the CCs of the analyzed states. We consider it

areasonable thought, that in the commission
of an official negligence according to the
CC of the Republic of Moldova the only
careless form of guilt in the attitude towards
consequences can take place.

The offence under Article 197 of the CC
of the Republic of Latvia is the negligent
crime.

Now about the subject of official
negligence. According to the CC of the
Republic of Moldova the subject of the
offence is an official. The concept of the
official under Article 123 of the CC — it
is a person, who have rights and duties in
state enterprise, establishment, organization
(their offices) or in local enterprises,
establishments, organizations, constantly
or temporarily, by law, for the appointment,
in conformity with results of the elections
or on behalf some rights and duties as
official functions or administrative acts, or
organizational acts. So, as we see, pursuant
to the CC of the Republic of Moldova
criminal liability rests only with officials
while people, who lead commercial, social
and other non-state organizations are not
subject to the corresponding article.

It is worth noting, that like Moldavian
and Latvian legislation, Ukrainian legislator
all official offences, whether the official is
the representative of government or local
administration, or this is the official of the
legal person in private law, placed in the
Chapter XVII of the CC, which is named
“Criminal offences in office”. The subjects
of the offence of official negligence are the
officials. Subjects of the crime of official
negligence are officials the notion of whom
is presented in parts 3 and 4 Article 18 of
the CC of Ukraine. Accordingly, it can be
both officials of the legal person in public
law and in private law. Legal person in
public laws a person, who constantly,
permanently or upon authorization have
the responsibility of the representatives of
authority or local administration, and also
constantly or permanently hold positions
in government bodies, local government,
in state enterprises or municipal companies,
in  establishments or organizations,
related to performance of organizational
and administering or administrative and
management functions, or perform such
functions upon authorization as the person
is entitled by the authorized bodies of the
State or authorized person in enterprise,
establishment, organization, court or law
[1]. Law does not give the definition of a
legal person in private law but theorists,
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by reviewing the rules reflected, point
out, that such individuals cannot be the
representatives of authority or local
government with the exception of cases,
when performing of the corresponding
functions is upon authorization [11, p. 16].

Now let us turn to Article 197 of the
CC of the Republic of Latvia. According
to the provision of the article the subject
of negligence is a responsible employee of
the enterprise or organization or a person
authorized by the enterprise or organization.
The term “responsible employee” is not
provided neither in Ukrainian, nor in
Moldavian legislation. We can assume, that
it is equivalent to an official in the Latvian
Law. Form of property is not specified but
the offence of the crime official negligence
is given in the Chapter “Criminal offences
of an economic nature”, so we can assume,
that these are responsible employees of the
enterprise, organizations, who are both in
public and private property.

Latvian legislator, as we think, was
right to indicate the bigger social danger
of committing official negligence by the
officials so envisaged in Chapter XXIV
“Criminal offences committed in state
authority service” of the CCresponsibility for
omission of the official. In Article 319 of the
CC of the Republic of Latvia it is stated, that
an omission is non-performance of duties by
the official, that is, intentional or negligent
non-performance of actions, which are her
duties according to the law. The analysis of
the provision reveals, that in fact the offence
of the crime official negligence is included
in the forms of objective part of this article.
This is how Latvian legislator intended to
emphasize the increase of public danger of
this crime corresponding the subject of the
crime. In the same chapter Article 316 the
definition of the official is given. These are
representatives of public authorities and
any person, who constantly or temporarily
performs official duties or self-governing
official duties, in particular, and in state
capital company or in company of the city
municipality, and has the right to perform
functions of care, control, investigation or
punishment, or manage property or finance
of a public person or the capital of their
company.

As we see, the range of subjects
included in the term of an official in the
Republic of Latvia is a little wider, than in
the corresponding rules of the criminal law
of the Republic of Moldova (an official)
and Ukraine (officials in the public law).

In the Republic of Latvia the analyzed
notion includes individuals, who have the
right to perform functions of care, control,
investigation or punishment. Neither Article
123 of the CC of Moldova, nor p.3 of the
note to Article 364 of the CC of Ukraine has
this supplementary category of individuals.
The common thing in Moldavian and
Ukrainian legislation is emphasizing on the
existence of a public right for the officials
of organizational and administering or
administrative and management functions.

Our next step is the review of the
qualifying  characteristics of  official
negligence under corresponding paragraphs
of articles of the CCs of the analyzed states.

In the CC of the Republic of Moldova
the reare such qualifying characteristics
as the death of a person and other grave
consequences. Identifying of the first
mentioned characteristic does not pose
any problems. But the notion of “grave
consequences” in the criminal legislation
is considered to be estimated. It is believed,
that all the circumstances of the case should
be taken into account, and the consequences
must be serious enough (for example,
poisoning of a big amount of people by
medicine, and the permission given by
negligence by the corresponding official)
[8, p. 1017].

With regard to the qualifying signs of
official negligence in Ukrainian legislation,
p.2 of Article 367 of the CC provides for
grave consequences. Accordingly, these
are consequences which exceed 250 times
the minimum non- taxable income. The
question of defining “grave consequences”
is discussed by Ukrainian researchers
together with the question of substantial
harm. As these criminal-legal categories are
in clear monetary cost, while the question
in the case non-material damage is still
unsolved.

In the Article 197 of the CC of the
Republic of Latvia qualifying elements
are not included by the legislator. Instead,
Article 319 has got a number of qualifying
elements. Latvian legislator suggests more
severe penalty in case of committing
an offence by the official for profit (p.
2), non-performance resulting in grave
consequences (p.3) or death of two people
and more (p.4).

Conclusions. To sum up, appealing
to the law experience of foreign countries
in the regulation of the sphere of official
negligence is necessary and feasible.
Comparative analysis of foreign legislation
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allows to correlate the national legal system
with the legal systems of other countries,
borrow high-quality projects for the own
legislation in the sphere of legal regulation
of the responsibility for official negligence.

In our view, the reflection in the CC
of Ukraine of the provisions for guidance
on the increased level of social danger of
the official negligence committed by the
authorities and local authorities is very
logical. In addition, attention should be paid
to the estimated concepts, specified in Article
367 of the CC of Ukraine as their regulatory
uncertainties complicate the use of rules of
the analyzed article by the courts in practice.
Both the concept “substantial harm” and
the concept “grave consequences” need the
official interpretation by the legislator not to
allow for enlarged interpretation of the Law
to the strengthening of the criminal liability
for official negligence, that is violation of
the Article 7 of the Convention.
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INPOLHEAYPA COBEPIIEHUSA
VCHOJHUTEJIBHON HAIIMMCHU HOTAPUYCA
ITO 3AKOHOJATEJIBCTBY YKPAUHDBI

Anna CEPBETHHK,
aTBIOHKT Kagephl TpaskAaHCKOTO TIpaBa U Imporiecca
HanmonanbHo# akagemMuy BHyTPEHHHX JIE7T

AHHOTALUSA

B crarbe Ha OCHOBaHMHM aHaNM3a JOKTPUHAIBHBIX UCTOYHUKOB U MOJIOXKEHUHN Jeii-
CTBYIOIIETO 3aKOHOZATENbCTBA YKPaWHBI IPECTaBIeHa pa3BepHyTas XapaKTepUCTHKA
MPOIECCYANTBHOTO MOPSIIKA COBEPIICHIS HCIIOMTHUTEIBHON HaAMUCH HOTapuyca. Onpe-
JIeNICHbI OCHOBHBIE CTAJMH HOTAPHAJIBHOTO MPOU3BOJCTBA 110 COBEPIICHHIO MCIIOIHH-
TEJNFHON HAJIIHCH, a TAKKe HX COJep)KaTeIbHOE HAITOJHEHUE OTACIbHBIMI HOTApHAaIb-
HeIMH AeicTBUAMU. CHOPMYTUPOBAHO PSIIT MPEIJIOKCHAN MO YCOBEPIICHCTBOBAHHIO
JIEHCTBYIOIETr0 3aKOHO/IATEIbCTRA.

KnroueBble ciioBa: UCIOMHHUTENBHAS HAAMUCH HOTApUyca, HOTAPHAIBHOE ITPOH3-
BOJICTBO, HOTAPHAIBHBIN aKT, CTAJANUS HOTAPUAIBHOTO MPOIIECCa, 3allATa TPAXKTAHCKAX
MPaB HOTAPHYCOM.

PROCEDURE OF PERFORMANCE OF THE NOTARIAL ORDER
ON THE LEGISLATION OF UKRAINE

Anna SERVETNIK,
Adjunct of the Civil Law and Process Department
National Academy of Internal Affairs (Kiev, Ukraine)

SUMMARY

The article based on the analysis of doctrinal sources and provisions of the current
legislation of Ukraine, provides a detailed description of the procedural order of the no-
tarial order. The main stages of notarial production for the performance of notarial order,
as well as their content filling with individual notarial actions, are determined. A number
of proposals have been formulated to improve the current legislation.

Key words: notarial order, notary production, notarial deed, stage of notarial
process, protection of civil rights by a notary.

REZUMAT

Articolul, bazat pe analiza surselor doctrinare si a prevederilor actualei legislatii din
Ucraina, ofera o descriere detaliat a ordinii procedurale de executare a inscriptiei executive a
notarului. Se determina principalele etape ale productiei notariale pentru realizarea inscriptiei
executive, precum si completarea continutului acestora cu actiuni notariale separate. Au fost
formulate mai multe propuneri pentru imbunatatirea legislatiei actuale.

Cuvinte cheie: inscriptia notariala executiva, productia notarului, actul notarial,
etapa procesului notarial, protectia drepturilor civile de catre un notar.

IMocTtanoBka  mpodaemsl.  Ocy-
IIECTBISII  PErylIupoOBaHHE  TPaKIaH-

HBIMHA (bOpMaMI/I 3amuThl. Kilaccnueckum
NPUMEPOM IMOCJICAHUX SBIISACTCA HOTApU-

CKHX IIPAaBOOTHOLICHHH, 3aKOHOAATEIb, B
CBOIO OYepellb, MPeaycMaTpUBaeT Lebli
criekTp OopM 3alUThI IPaB X yYaCTHU-
KOB B cilyyae HapyuieHus. [lomumo cy-
neoHol (hopMBbI, KOTOpasi OECCIOPHO SIB-
nsiercs Hauboee MOMyJISIPHOU, CyObeKTy
TPaKIaHCKUX MPABOOTHOLICHUH, IpaBa
KOTOPOTro OBUTH HAapyIICHBI, MPEI0CTaB-
JSIETCS BO3MOXKHOCTD BOCIIOJIB30BATHCS 1
WHBIMH, TaK Ha3bIBACMBIMHU aJIETCPHATHB-

anpHast (hopma 3aIUThI IPaB, KOTOPasi pe-
alqMu3yeTcsl MOCPEICTBOM HCIIOJIb30BaHUS
TaKOro Crocoba Kak COBEPIICHUE HCIIOJI-
HUTEJILHOW HAAMKUCH HOTApUYCOM.
Cocrosinue uccijenopanus. CTeneHnb
pa3paboTKy MpoOIeM COBEPIISHUS NCTIOIN-
HUTEJIBHOW HAJUCH HOTapuyca B HayKe
HOTapHaJIbHOTO TpaBa CIEAyeT MPU3HAThH
BIIOJTHE JIOCTATOYHOW. B wacTHOCTH, WH-
CTHUTYT MCHOJHUTEIBHON HAIIACH CTaHO-
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BUJICS NPEAMETOM HCCIEN0BAHUI TaKUX
yueHbIx kak B.B. bapankosa, M.M. [Ips-
kxoBuu, O.B. Kenuxosckas, [1.B. XKy-
paBieB, P.A. Maiinanuk, B.B. Komapos,
H.B. Cyuxosa, C.5. dypca, B.B. SIpxos n
Ipyrux. Bmecre ¢ Tem, HEKOTOpBIE acTek-
TBI yKa3aHHOHN MPOOIEMAaTHKH OCTAIOTCS
HEIOCTATOYHO HM3YYEHHBIMH, YTO aKTya-
TU3UPYET HEOOXOAMMOCTh MPOBEICHUS
HOBBIX HAaYYHBIX HCCIICIOBAaHH.

Ilesb10 TaHHOM CTaTHU SBISETCS TOK-
TPUHAIBHBIA AHAIN3 M XapaKTEpUCTHKA
MIPOLECCYabHOTO MOPSIIKA COBEPIICHUS
HCTIOJIHUTENBHON HAANUCH HOTapHyCoOM
10 3aKOHO/ATENbCTBY YKPAUHBI.

H3n0:xeHHe OCHOBHOIO MarepHaja.
CoBepIlieHHE HCTIOJHUTEIBHOW HAMAMU-
CH KaK Croco0a 3aliuThl TPaKIAHCKOTO
IpaBa HOTAPUYCOM IPOMCXOAUT B PaMKax
CHEIHATBHOTO HOTAPHAIEHOTO POU3BOJI-
ctBa. HoTapuaneHble neiicTBHs, KOTOpBIE
B COBOKYITHOCTH COCTABIISIFOT KOHCTPYK-
U0 HOTApHAIBGHOTO MPOW3BOJICTBA II0
COBEpIIEHNIO HCIOJHUTENBHON  HaIH-
CH, OCYILECTBIISIIOTCS B YCTaHOBJICHHOM
3aKOHO/IaTEbCTBOM MIpoLECCyaIbHOM
nopsiike. Takol MOPSAIOK periaMeHTHPY-
erca miaBoit 14 3akona Ykpaussl «O HO-
Tapuare» u masoil 16 pazaena Il [opsaka
COBEpPLICHUsS] HOTApUAJIbHBIX JEHCTBUI
HOTapHycaMH YKpauHBI, YTBEPKIACHHOTO
IIpuxazom MuHmCcTEpCTBa FOCTULIMU YKpPa-
nHbl Ne 296/5 ot 22 ¢espans 2012 roma
(manee — INopsimox). VimenHo otH aBa HOp-
MAaTHBHBIX JIOKyMEHTA IPE/ICTaBIISIOT [IeH-
TpaJIbHbIN 00BEKT HAYYHOTO aHAIM3A.

Ilopsimok ~ coBepiIeHUs]  UCIIOIHH-
TENbHOW HAANUCH HOTAPHYCOM Xapak-
TEPU3YeTCsl HaIUYMEM OIpeAeIeHHOI
MIOCJIEJ0BATENbHOCTH, OTPAXKAIOIEH MPo-
LeCCyalibHyI0 MPUPOJY HOTapUAILHOTO
TIPOM3BOACTBA. [locnenoBarensHOCTH
HOTapUaJIbHOTO MPOW3BOJCTBA XapakTe-
pH3yeTcs MPU3HAKOM CTaIUIHOCTH, KOTO-
past sIBIsieTCs HEOThEeMIIEMBIM aTpHOYTOM
nporeccyansHol Matepun. Kak ormeda-
1ot B.B. Komapos u B.B. bapankosa cra-
JUHHOCTB — 3TO NMPHU3HAK HOTAPUAIBHOTO
npoliecca, KOTOpbIi ONpeeNseT ero au-
HaMHKYy, TOCJIE0BATEIBHOCTh OCYIIECT-
BJIEHUSI TPOLECCYATIbHOM N€SATEeNbHOCTH.
B 10 xe Bpemsi cTajys HOTapUAIBLHOTO
mpoliecca Kak ero cocraBHas yacTbh 00-
pa3yeTcs COBOKYITHOCTBIO HOTAPHATBHBIX
MpOIECCYaJbHBIX JACHCTBUI, HallpaBJICH-
HBIX Ha OJIHY ONMKaWIICIO TPOIecCyallb-
HYIO LIeJIb, ¥ XapaKTepU3yeTcsl IPOCTpaH-
CTBEHHO-BPEMEHHBIMHI rpaHHLIaMH,
creu(uUecKkuM KpyroMm cyObeKkToB, 00-

JIaJIAIOIIUX OINPEJCICHHBIMU TIpaBaMU 1
00513aHHOCTSIMH, IPUCYIIUMH UM UMEHHO
B 9TO# CTaaMu, a TAKXKe MPOLEeCCyalIbHbI-
MH JOKYMEHTaMH, KOTOPBIC BBLIAIOTCS
HOTapHyCOM B JaHHOM cTaauu [1, c. 85].

AHanM3 TOJIOKEHUH JIEeHUCTBYIOIIC-
rO 3aKOHOJATENbCTBA O HOTapuare Io-
3BOJISIET BBIICTUTH TaKHe OO0s3aTebHBIC
CTaJM HOTAapUAILHOTO TIPOM3BOJCTBA
10 COBEPIICHHIO HCIIOIHUTEIHHON Hal-
IMUCH HOTapuyca: 1) OTKpBITHE HOTapH-
aJBHOTO TPOU3BOJICTBA; 2) MOATOTOBKA K
COBEPILICHUIO UCTIOIHUTEIILHOM HAIIUCH;
3) paccmompenue nomapuanvbHol Oena
no cywjecmey u cogepuieHue UCHOIHU-
MeNbHOU HAONUCH.

O3HaKOMJICHHE C COJIEPIKAHUEM IJ1a-
BbI 14 3akona Ykpauusl «O HOTapuare»
u maBsl 16 pasmena Il [opsaka, B co-
YETaHWU C TIOJIOKEHUSMHU JOKTPHHBI HO-
TapHaJIbHOTO MPOIECcca, JaeT BO3MOX-
HOCTh TIPEJICTABUTH  COJEPIKATEIBHYIO
XapaKTEePUCTHKY TIOPSJKA COBEpPIICHUS
WCTIOJTHUTEEHON HAJIIACH Yepe3 aHau3
OTHEJBHBIX CTaJUil COOTBETCTBYIOIIEIO
HOTapUaJILHOTO MTPOU3BOJICTBA.

Crasusi OTKPBITHSL HOTApPHATBHOTO
[IPOM3BOJICTBA 10 COBEPILICHUIO HCIIOTHHU-
TEJHbHON HAJIMUCH SIBIISETCS TEPBOM cTa-
ZMeH, colepikaHue KOTOPOW COCTaBIISET
MPECTABICHUE B3bICKATECIIEM 3asiBICHHUS
O COBEPIICHUU WCTIOTHHUTEIBHON HaIIHN-
CH W TIpOBEpKa ee HoTapuycoM. llernpro
9TOH CTaJNU SBISIETCS MPOBEPKA HOTAPH-
YCOM OOIINX MPEAITOCHUTOK JJISl COBEpIIIe-
HUSI UCIIONHHUTENIFHON Haamucu. B cBoro
odepelib IPEeIMETOM IIPOBEPKU CTAHOBST-
Csl CIIeIyIOLIHe BOIMPOCHI: COOMIOZCHUE
MPaBUJI HOTApUAIILHON TO/IBEIOMCTBEH-
HOCTH; YCTAQHOBJICHHE JIMI[A — B3bICKa-
Tensi, OOPATHBIIETOCS 3a COBEPIICHUEM
HOTApUAIILHOTO JICUCTBHS U 00beMa €ero
MPaBOCIIOCOOHOCTH U JIEECIIOCOOHOCTH;
COOTBETCTBHE 3aSBJICHUS O COBEPIICHUH
WCTIOJTHUTENBEHON HaJMHCH TPeOOBaHUSIM
3aKOHOJIaTEIILCTRA.

[TonBeTOMCTBEHHOCTD SBIISICTCS KaTe-
ropuei mpoleccyaabHOro Ipasa, KoTopast
oInpeeNnsieT KOMIIETEHIUIO OIpe/IeeH-
HOTO OpraHa Mo pacCMOTPEHHIO KOHKPET-
HOTO IOPUANYECKOro nena. [IpuMeHnMo Kk
HOTapHUary MoJBeIOMCTBEHHOCTb OMpe/ie-
JISIeT KPYT HOTApHAJbHBIX JIEN, PELICHHe
KOTOPBIX TIOAMAJAET IMOJ, KOMIIETECHIHIO
OTJICIEHOTO HOTapuyca.

OCcOOCHHOCTBIO TIOIBEIOMCTBEHHOCTH
JIeNT TI0 COBEPIICHUIO HCIIOTHUTENBHOM
HAJIITUCH SBIISICTCS TO, YTO B COOTBETCTBUH
c n. 1.4. masel 16 pazgena II Tlopsaka,

UCIIOJIHUTEJIbHASL HAJUINCh COBEPLIACTCS
HOTAQpHyCOM HE3aBHCHMO OT MECTa BbI-
MIOJTHEHUSI TPeOOBaHMS, MECTOHAXOXKICHHS
JIOJDKHHKA WJIM B3bICKATEIIS.

Panee, xoryia 3aKOHOAATENBCTBO MPEI-
yCMaTpHBajO TaKoe OCHOBaHHE COBEp-
LICHUSI MCIIOJIHUTEILHOM HAJIUCH  Kak
HeoTIaTa ueKa, 1ojiada 3asBIeHHs B TAKOM
cirydae ObIJa BOBMOXKHA HCKITIOUUTEIIHHO
HOTapUycCy 0 MECTy HaXOX/CHHS IUIa-
tenpiuka [2]. Ceromust ke, B OTIMYHE
OT JPyrHX HOTapHaJIbHBIX IIPOU3BOJCTB,
IJIe CYIIECTBYeT KOHKpETHas HpHBA3KaA
K MECTy COBEpLICHHS HOTapHalIbHOTO
JICHCTBHS, COBEPLICHHE MCIIOIHHUTEb-
HOW HaJNHCH HE TPELyCMaTpPUBACT TaKOK
NPUBS3KH M B3bICKATEIb MOXET CaM BbI-
Ouparhb 1715 ceOs K KAKOMY HOTapUycCy eMy
o0pararbcs.

Crnemyer OTMETHTh, HYTO JIOTHKA
3aKOHONATENsI B 3TOM CITydae BIOJIHE I10-
HSITHA, BEIlb COBEPILICHUC HCIIOIHUTEIIb-
HOM Ha/IUCH TIPOMCXOAUT 0€3 ydJacTHs
JIOJDKHHKA. BMecTe ¢ TeM Mbl He pa3nens-
€M TaKOM MO/IX01, TOCKOJIbKY CYUTAEM, YTO
OTCYTCTBHE JODKHHKA BO BpEMs COBEp-
IICHUSI MCTIOJIHUTEIbHOM HAJINCH JOJIK-
HO KOMIICHCUPOBATHCS PSJIOM TapaHTHi
3alUTHl €r0 MHTEPECOB B Cllydae, €CIH
UCIIOJTHUTEIIbHAS. HAIIUCh OYIeT CoBep-
IICHA HE3aKOHHO.

B xauectBe OnmHOW W3 TakWxX rapaH-
THI HaM MPEJCTABISICTCS 3aKPEIUICHUE B
3aKOHOJIATENILCTBE TIOJIOKSHHUS O COBEpIIIe-
HHUW HCTIOJHUTEIbHOW HAITHCH HOTapHYy-
COM I10 MECTY HaXOXK/ICHUs TOJDKHUKA. Ta-
KO 10/IXOJ1, 110 HAaIlleMy MHEHHIO, 03BO-
JIUT TIOBBICUTD ONIEPATHBHOCTH PACCMOTpE-
HUS el O TPU3HAHWHM MCIIOJHHUTEIBHON
HAJIIMCH, HE IOUICKALICH HCIOIHEHUIO,
MOCKOJIBKY COKPAaTHT BpeMsl IpeloCTaB-
JICHHUSI B CyJ HEOOXOAMMBIX JOKYMCHTOB
HOTapHyCOM, MECTOHAXOK/ICHHE KOTOPOTO
COBIIAAACT C TEPPUTOPHUATIBHON FOPUCIUK-
LIMeH COOTBETCTBYIOILETO CyAa.

CormntacHo u. 2 cT. 43 3akoHa YKpauHsl
«O HoTapuarey, assl 3 pa3nena I [Topsin-
Ka, TIPU COBEPILICHUH HOTAPUAIBLHOTO JeH-
CTBUsI HOTApHYC YCTaHABJINBACT JINYHOCTD
00paTHBIIErocs 3a COBEPIICHUEM HOTAPH-
anpHoro aeicteus. O crnocobe yCTaHOB-
JICHHUSl JIMYHOCTH HOTapHyCOM JIeTaeTCst
COOTBETCTBYIOLIAS 3aITHCh B PEECTPE HOTa-
pUaNbHbBIX AEUCTBUH.

WHCTpyMEHTOM MHUIUHPOBAHUS
HOTapHaIbHOTO TIPOM3BOJICTBA  SIBIISICT-
csl 3asBIICHUE B3BICKATEIsI O COBEpIIIe-
HHUU WCIIOJHUTEIBHON HAJIINCH, KOTOPOE
COCTaBISIETCS. B IMHCbMEHHOW (opme u
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JIOJDKHO ~ COOTBETCTBOBATH YCTaHOBJICH-
HBIM TpeOOBaHUAM OTHOCHUTEIBHO €€ CO-
JICPIKAHHUSL.

Cormacuo m. 2.1. maBel 16 pasme-
na II Tlopsimka Takoe 3asBIEHHE IOIKHO
COfIepKaTh:

— CBC/CHHUS O HAUMCHOBAHHHU M MECTE
JKUTENTBCTBA MM TIPEOBIBAHMS B3BICKATEIISI
1 JTOJDKHUKA;

— JaTy W MECTO POXKICHHS JIOJDK-
HUKAa — (U3MYECKOTO JIHMIA, MECTO €ro
paboTsr,

— HOMepa CYeTOB B 0aHKaX, KpEAUT-
HBIX yupexnenusx, kon EI'PIIOY mns
FOPUIMYECKOTO JINLIA;

— CpOK, 38 KOTOPBIIi JJOJDKHO POM3BO-
JIUTHCS B3BICKAHUE;

— uH)pOpPMALMIO O CyMMe, MOIeKa-
e B3BICKAHUIO, WM TPEAMETOB, KOTO-
pBle To[UIeKaT MCTPEeOOBAHMIO, BKITIOUAsT
MEHIO, ITpadbl, MPOICHTHI U T.1.

3asiBICHNE MOXKET COJIepIKaTh TaKkKe
WHYI0 HH(OpPMAIHIO, HEOOXOIUMYIO ISt
COBEPLICHNUS HCIIOJIHUTEIbHOH HaAMHCH.

CornacHo 1. 8.11. [IpaBuin BeneHus Ho-
TapHaIbHOTO JIEJIONPOM3BOJICTBA, YTBEPXK-
nennbix Ilpukasom MuHmcTepcTBa 10CTH-
i Ykpaunbl Ne 3253/5 ot 22 nexabpst
2010 roma, Ha 3asABICHUU O COBEPILCHUU
MCHOJIHUTEILHON HA/IITUCH B TIPABOM HUIK-
HEM YIUTy HEpBOl CTPAaHMIIBI IPOCTABIISCT-
Csl PETMCTPALOHHBIN IITAMIT, B KOTOPOM
YKa3bIBAIOTCSI HAMMEHOBAHWE KOHTOPHI,
apXnBa WIM HOTapUaJbHOIO OKpyTa, (a-
MIJIHS, WHHAIHAIBl Y9acTHOTO HOTapHyca,
J1aTa TOCTYTUICHHS JIOKYMEHTa U €ro peru-
CTPALMOHHBIH HOMEp (TIOPSIKOBBIN HOMEP
M0 PErHCTPALMOHHOMY JKYpHAIIy M HOMEp
nena (Hapsiaa) o HoMeHkarype aen) [3].

ITo pesynbraraM yCTaHOBJCHHMS JIMY-
HOCTH B3bICKaressi, 00beMa ero Jeecro-
COOHOCTH, a TaKXKe MIPOBEPKU COACPIKAHUS
3asBJICHUSI O COBEPIICHUH HCIIOIHUTEb-
HOM HaJIMMCH Ha TIPEIMET €€ COOTBETCTBHSI
TpeOOBaHMAM 3aKOHOAATENHCTBA, HOTAPH-
YC MOXET NPHHATH OTHO W3 JIBYX pele-
HUi: 1) 0 MPUHATHH 3asBJICHUS M [IEPEXO0-
Iy K OCYIIECTBICHHIO TIOATOTOBUTEIBHBIX
neiicTBuil; 2) 00 OTKa3e B COBEpIICHUU
HOTapHaIbHOTO ACHCTBUSL.

B 3TOM acniekre BaKHO MOTYEPKHYTb,
YTO, 03HAKOMHBIIHUCH C 3asBJICHUEM U yOe-
JIMBIINCH B €r0 COOTBETCTBHH (hopMalib-
HBIM TpPeOOBAaHMSIM, HOTAPUYC HE MOXKET
cpazy TpUHSATH OOOCHOBAaHHBIH HOTapHU-
ANBHBIA aKkT 0e3 MPOBE/ICHNUS] COOTBETCTBY-
IOIIei MOATOTOBKH, JUIS 3TOTO 3aKOHOJA-
TEJILCTBO IIPEIyCMATPUBACT OTACIBHYIO
CTaJMI0 HOTApHAJIBHOTO TIPOU3BOJICTBA.

Takum o0Opazom, crienyrorei craueit
HOTApHAJIbHOTO TIPOM3BOJICTBA SBIISETCS
MOJATOTOBKA HOTAPUYCa K COBEPILECHHIO
UCIIOJIHUTEIILHON HAIITHCH.

B ropunnueckoit nureparype craaus
MOATOTOBKH K COBEPLICHHIO HOTAPHUAIIb-
HOTO JICHCTBHS MPU3HACTCA CaMOCTOS-
TEJIBHOM CTaJuel HOTapuajbHOTO Tpo-
mecca, KOTopasi UMEeT LEeNbI0 CO3JaHue
HEOOXOIMMBIX YCIIOBHI JJIsl IPaBHIIGHOTO
COBEpILCHUS] HOTAPHAIBHOTO JICHCTBHS H
NPUHATHS HOTapuajbHOro akra [1, c. 86].

CucremHblll aHanu3 nosnoxenuit Io-
psznka u ero masbl 16 pasgena II, B wact-
HOCTH, IO3BOJIIET HaM CJejaTh BBIBOL,
YTO CTaJUsl MOATOTOBKH K COBEPILECHHIO
UCIIOJTHUTENILHON ~ HAJANHMCH  OXBAaThIBACT
KpyT Takux JEeHCTBHI HOTapuyca: 1) pe-
IIEHHE BOIPOCA O COCTABE JIHII, yIaCTBYIO-
X B COOTBETCTBYIOIIEM HOTapHAIEHOM
MPON3BOZICTBE; 2) pa3bsCHEHHE B3BICKa-
TEJI0 €ro MpaB M 00s3aHHOCTEH, a Tarxke
cofilepyKaHMsl M 3HAYCHUs] HOTapHAIbHO-
ro JedcTBHs; 3) OIpenesieHHe IpeaMera
JIOKa3bIBaHUS W Kpyra J0Ka3arTesbCTB,
HEOOXOIMMBIX JUIsl COBEPILIECHHS UCIIOIHU-
TENbHOU HaJMHCH; 4) MpoBEpKa MPaBUIIb-
HOCTH U TIOJHOTHI OIUIAThI 32 COBEPIICHHUE
MCIIOJTHUTEIILHON HAIITHCH.

Crnenuduka HOTapHAIBHOTO IPOU3-
BOZICTBA TI0 COBEPUICHHIO HCIIOTHUTEIb-
HOHW HAJIICH COCTOWT B TOM, YTO B HEM,
HapsIly ¢ HOTQpHUYCOM, YJ9acTBYET TOJBKO
OIIMH CyOBEKT HOTapUAIBHBIX IPABOOT-
HOIIEHWH — B3bICKaTellb. Pa3bsicCHeHUE
€ro npas 1 00s3aHHOCTEH, a TAKXKE CMBICI
U 3HA4YEHHUE TAKOr0 HOTAPHAJIBHOIO JeH-
CTBHUS KaK COBEpPLICHUE WCIOIHHUTEIbHON
HAJITHCH, OCYLIECTBIAETCS CONIACHO Y. 2
cT. 5 3akoHa Ykpaunsl «O HOTapuare», ¢
Y4eTOM TIONOXKEeHUH maBel 16 pasmena 11
Tlopsinka.

LleHTpasBbHBIM KOMIIOHEHTOM CTaanuU
MO/ITOTOBKH K COBEPIICHNIO UCTIOTHUTEITh-
HOH HAJNWCH BBEICTYIIAeT OIpeJeNIeHHe
npenMera JOKa3bIBaHHS, a TaKKe Kpyra
JIOKa3aTeNbCTB, KOTOPBIMH ITOATBEPIKIA-
ercsi 000CHOBAHHOCTh TPEOOBAHMI B3bI-
CKaTelIsl.

IIpenqverom oKa3bIBaHUSL B HOTAapH-
QILHOM TIPOM3BOJICTBE I10 COBEPILECHHIO
UCIIOJIHUTENILHOM ~ HAJIUCH  3aKOHOJa-
TEJIBCTBO OINPEENSIeT YCIOBHS COBEpIIIe-
HUS HCHONHUTEIBHOW HAANUCH, Mpen-
YCMOTpeHHBIC B CT. 88 3akoHa YKpawHbI
«O Hortapmare» W m. 3 miaBel 16 pas-
nena II Iopsinka.

B coorBerctBHm co cr. 88 3akona
Vkpaunsl «O HOTaprare» HOTapUycC COBEp-
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LIaeT HCIIOJIHUTENIBHBIC HAZIMCH, €CIIH
NIPeICTABICHHbIE JIOKYMEHTBI IOITBEpIK-
JIAI0T OECCIOPHOCTD 3aJIOJDKEHHOCTH WITH
HMHOW OTBETCTBEHHOCTH JOJDKHUKA Iepej
B3BICKATEJIEM U TP YCIIOBHH, YTO CO JIHS
BO3ZHUKHOBEHUS [IPaBa HAa UCK MPOLLIO HE
Oonee Tpex JIET, a B OTHOLICHUSX MEXIY
MPENPUSITHAMH, YUPSKICHUSIMH U Opra-
HHU3alMsAMHU — He Oonee oztHOrO roza. Eciu
Juist TpeOOBaHMs, 0 KOTOPOMY BBIJACTCS
HCTIOHUTENBHAS HA/UINCh, 3aKOHOM yCTa-
HOBJICH MHOH CPOK JIaBHOCTH, WCIIOJIHHU-
TeJbHAs HAJIUCh BBIIACTCA B IIpesieriax
9TOTO CPOKa.

TonkoBaHWE COAEPIKAHUS BBIILICYKa-
3aHHOI CTaThU MO3BOJISIET C/AEJIATh BBIBO,
YTO JIOKa3bIBAaHUE B HAIlleM CJy4yae OXBa-
TBIBACT J[BE FPYIIIbI (DaKTOB:

1) dakT HamMuUMA OCHOBAaHMH UIS
COBEpIIEHHUsI HCTIOIHUTEIBHOH HAINUCH;

2) ¢daxt coOmroneHust B3bICKAaTEIEM
CPOKOB JUISl COBEPILCHHS UCTIOIHUTEIbHON
HAaJIIIHCH.

OcHOBaHHMS VISl COBEPILICHHS HCIOI-
HHUTEJIBbHOH HAJIMCH 3aKpPEIUICHBI B psijie
3aKOHO/IAaTeIbHbIX AKTOB, B YaCTHOCTH,
I'paxnanckom xonekce Ykpaubl, Cemei-
HOM Kozekce Ykpaunbl, Komekce Topro-
BOTO MOpEIUIaBaHMsl YKpPaWHBI, 3aKOHaX
Vikpaunst «O6 wunoreke», «O 3amorey,
«O6 obecniedeHnn TpeOOBAaHUH Kpeau-
TOPOB U PETHCTPallMU  OOpPEMEHEHHMID»,
«O ¢unancopom mmsuHre», «O0 apeH-
Jie TOCYIApCTBEHHOIO U KOMMYHAJILHOTO
nmyuiectBa», «O0 obpalieHnn Bekcenel
B YkpauHe», «O0 arpapHbIX pacHuCcKax»
u 1p. Kpome 31oro BaxxHoe 3HaueHHe IS
YCTaHOBJICHHS! HAJMYUsl OCHOBaHWH HMe-
er IlepedeHb JOKYMEHTOB, MO KOTOPBIM
B3BICKAHHE 3aI0JDKEHHOCTU TIPOM3BOJIHT-
cst B OECCIIOPHOM TOPSAKE HA OCHOBaHUU
HCTIONHUTENBHBIX HAJIUCEH HOTapHyCOB,
yrBepkaeHublii  [locranoBnennem  Ka-
o6unera MunuctpoB VYikpamusl Ne 1172
or 29 mrons 1999 (manee — llepeueHs).
Jns noxasarenscTBa (pakTa HaJIUuMs Ta-
KX OCHOBAaHMH, BMECTE C 3asiBIICHUEM O
COBEpIICHUHM HCHOJIHUTEIBHON HaJIHUCH,
B3bICKATEJIb JIOJDKEH IPEACTABUTh HOTa-
puycy:

a) OpUTHHAI JIOJTOBOTO 00sI3aTenb-
CTBa;

0) JOKYyMEHTBI, KOTOPBIC MOITBEPIHK-
Jal0T 6eccOpHOCTh 330KEHHOCTH, CO-
rnacHo [lepeunto.

IIpexne 4eM HayaTb HCCIEAOBAHUE
JI0Ka3aTeNIbCTB, HOTApUyC IO COJeprKa-
HUIO TI0/IaHHOTO B3bICKATEJIEM 3as1BIICHHS
JIOJKEH, MPEXIEe BCEro, ONpPEAeIuTh, Ha
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KakoM OCHOBaHMH IUIAHUPYETCS COBEp-
LIEHUE UCIIOIHUTENILHOM Ha/llHCH.

IIpu nccnenoBaHuy BhILICYKa3aHHBIX
JI0Ka3aTeNIbCTB, HOTAPHYC JOJDKEH ycTa-
HOBUTH: 1) COOTBETCTBYET JIM OPUTHUHAT
JIOJITOBOTO 00s13aTeNbCcTBA TPEOOBAHUAM
3aKOHa; 2) MPEAYCMOTPEHO I JI0JITO-
Boe oOsi3atenbeTBo [lepeunem; 3) coot-
BETCTBYIOT TpPEOOBaHHSM OTHOCHMOCTH
U JOCTaTOYHOCTH JIOKYMEHTBHI, Ipel-
CTaBJIIGHHBIE B3bICKaTeseM, [lepedHro;
4) He moAmazaeT JIM HMMYILIECTBO, Ha
KOTOpOE mpejiaraercst oOpaTUTh B3bl-
CKaHMe, B IepeYeHb MMYIIecTBa, o0pa-
LIeHNEe B3bICKAHUs Ha KOTOPOE 3ampelie-
HO 3aKOHOJ/IaTeJIbCTBOM, WIIM OCYIIECT-
BIISIETCA TIO PELICHHIO CyAa; 5) MPaBUIIb-
HOCTb NPOU3BEJCHUS PACcUETOB pa3Mepa
B3BICKAHUS.

Bce BolmenepeunciieHHbie JeHCTBUS
MpeCIenyIoT OIHY IeNb — yOennuThes B
OeccriopHOCTH TpeOOBaHMH B3BICKATE-
1. Bmecte ¢ Tem, ecnm y HoTapuyca
BO3HMKAIOT COMHEHHUS HJIHM CYyLIECTBYET
OTPeOHOCTH B MOJIyYEHUN HHOH MHDOP-
Malliy MK JJOKyMEHTOB, UMEIOIINX 3Ha-
YyeHue 1151 000CHOBAHHOTO COBEPIICHHUS
UCIIOJHUTEJILHOM HAaJIHMCH, OH BIIpaBe
ucTpebOBaTh MX y B3bICKaTeNsl. Bo3HUK-
HOBEHHME TAaKOM MOTPEOHOCTH SIBISETCS
CaMOCTOSITETIbHBIM OCHOBAHUEM JJIST OT-
JIOKEHUSI COBEPUICHUS HOTApPHAIHLHOTO
JeHCTBUSA.

WcnonauTtenbHas HAIOHCh MOXKET
OBITH COBEpIIEHA TOJIBKO TPU YCIIOBHH,
€CJIM CO JTHs BO3HUKHOBEHHUS IpaBa Tpe-
OoBaHMsI TPOIULIO He Ooiee Tpex Jer,
€CJI 3aKOHOM HE YCTAHOBJIEH HHON CPOK
naBHoctu. KpoMe 3TOro, nojokeHusMu
ct. 88 3akona Ykpaunsl «O HOTapHuare»
YCTAQHOBIIEH CIIEUUATIbHBIA TOAMYHBIN
CPOK ISl 330JDKEHHOCTH, KOTOpast BO3-
HUKACeT B OTHOIICHUSIX MEXAY Mpeapu-
SITHSIMU, YIPEKACHNUSIMHI U OpTraHU3amns-
MH. DTa HOpMa CIIpaBeUINBO ITTO/IBEpTa-
eTCsl KpUTHKE B IOPUIMIECKON JIUTEpary-
pe. Kax cuuraer [I.B. XKypasines, Takoe
MOJIOKEHUE SIBIISICTCS AHAXPOHUYHBIM,
IIOCKOJIbKY Ha MOMEHT NpPHUHATHS 3aKo-
Ha Ykpaunsl «O HOTapuaTe» AeHCTBYIO-
M 06wt crapeiii ['K YCCP 1963 rona,
KOTOPBI MpeayCcMaTpUBaIl CPOK HCKOBOM
JABHOCTU MEXIY IOPHIMYECKHMH JIHIIA-
mu B oquH rof. [eiictByromuii 'K Ykpa-
WHBI yCTAHOBWJ OOIIMII CPOK HCKOBOIL
JAaBHOCTH B TPH T0J1a, a TOTOMY COOTBET-
CTBYIOIIEE TMOJOKEHNE 3aKOHA YKpaHHbI
«O HOTapmarey TpeOyeT CorIacoBaHus C
Hopmamu 'K Vkpaunsi [4, 77].

Cornacho 1. 3.4. massl 16 pazznena 11
IMopsinka cpokH, B TEYEHUE KOTOPBIX MO-
KeT OBbITh COBEpILIEHA HMCIOIHUTEIbHAs
Ha/IIIHUCh, UCYHUCIIAIOTCS CO JHS, KOIna y
B3bICKATeNsl BO3ZHUKIIO IPABO MPUHYIHU-
TeNBHOTO B3bICKaHUs gonra. [Ipu ompene-
JICHWW TaKOTO MOMEHTA, Ha HAIll B3IVIAJ,
11es1eco00pa3HO  MOIB30BATECS JICHCTBY-
IONIMMH  TIOJIOKEHUSIMH  TPAXKJAHCKOTO
3aKOHOJATENILCTBA, KOTOPHIE OIpe/eNs-
IOT MOMEHT HCTEUEHHs CpOKa HCKOBOI
JIaBHOCTH [5].

Taxum 0Opa3om, OTAETBHBIM (aKTOM,
KOTOPBIH TpeOyeT JOKa3bIBaHUs, SBISETCS
HE MPOIYCK B3bICKaTelieM CPOKOB oOpa-
LIEHUS K HOTapHyCy, YTO TAKXKE CBS3aHO
¢ HEeOOXOIUMOCTBIO yCTaHOBIICHHs Oec-
CHOPHOCTHU €r0 TPeOOBaHHH.

Ilocnennum neificTBueM HoTapuyca
Ha CTaguM IOATOTOBKH JOJDKHA CTaTh
IpoOBEepKa OIUIaThl B3BICKATEIeM HEo0-
XOIUMBIX IUIaTeKEeW JUIS COBEpIICHUS
WCTIOJTHUTENEHON HAIINCH.

Oriara HoTapuaJbHBIX ACHCTBUI pery-
mpyercs cr.cT. 20, 31 3akoHa Ykpaunsl «O
HoTapuarey, maBoi 16 pasnena I [Topsaxa.
Pa3mep miarel 3a COBEpIICHHE HCIIONHU-
TEJIbHOW HAJUIUCH 3aBUCUT IPEXKJE BCEro,
OT TOrO, KaKOH HOTapHyC OCYIIECTBIISCT
YKa3aHHOE HOTapHaIbHOE JCHCTBHUE: TOCy-
JTApCTBEHHBIN WM YaCTHBIH [6].

3a COBepIICHWE HCIOTHUTEIHHON
HAQJIMUCH HOTAapHyCcOM B3MMAeTcsi rocy-
JTapCTBEHHAs MONUINHA, pa3Mep KOTOpOoit
cormacHo mir. «o» 1. 3 4. 1 ct. 3 [lekpe-
ta Kabunera MuHuCTpOB VYKpauHbI
«O rocynapCTBEHHOHU MOIINHE)» COCTaB-
nsieT 1 MPOLEHT CyMMBI, KOTOpasi B3UMa-
eTcsl, WK | MPOLEHT CTOMMOCTH MMYIIle-
CTBa, KOTOPOE MOAJICKUT UCTPeOOBAHUIO,
HO He MeHee 3 HeoOnaraeMblX MHHUMY-
MOB JOXOZOB TpaxxaaH u He Oomee 100
HeoOnIaraeMelX  MHHHMYMOB  JOXOZIOB
TpakIaH.

YacTHbIe HOTApUYCHI 32 COBEpIIE-
HUE HOTapUaJIbHBIX JEHCTBHUH B3MMAIOT
IUIaTy, pa3Mep KOTOpOW OTpeseNsieTcs 1Mo
JIOTOBOPEHHOCTH MEXJy YaCTHBIM HOTa-
puycoM M (U3MYECKUM WIH FOpHIAHYC-
CKHUM JIMIIOM, HO HE MEHee pa3mepa cra-
BOK rOCYAapCTBEHHON MOILINHBI, B3UMae-
MOH rocyaapCTBEHHBIMH HOTApUyCaMu 3a
aHAJIOTUYHbIE HOTApUAIIBHBIE HCHCTBHSA
(1. 3 tmaBer 16 paznena [ [opsaxa). Taxum
o0Opa3oM, pa3mep IUIaThl YaCTHOMY HOTa-
puycy 3a COBEpILICHHE HCIOIHUTEIbHON
HA/ITICH HE MOXKET OBITh MEHBIIIE pa3Me-
pa rocyJapcTBeHHOH nomuuHel. Bmecre
C TeM MaKCHUMaJbHBIH pa3Mep pPacxoioB

Ha COBEpLICHUWE MCIOIHUTEIbHOW Hal-
MUCH YaCTHBIM HOTapUyCcOM 3aKOHOJa-
TENbCTBO HE OIPEAENSAET, MOCKOIbKY 10
o01eMy IpaBUIly ONpeesIseTcs 1o J0ro-
BOPEHHOCTHU CTOPOH. DTO THIOTETHYECKH
MIPEAOCTABIISIET B3BICKATEIIO U HOTAPUYCY
10 JTOTOBOPEHHOCTH BBIITH 32 MPEAebl,
yCTaHOBJIEHHbIE JleKpeToM.

CoBepIuB BCe BBIIEYKa3aHHBIE MO/~
TOTOBHUTENIbHBIE ~ JICHCTBUS, HOTApHyC
MIEPEXOIUT K TPEThEeH CTaINH HOTapHaITb-
HOTO MPOU3BOACTBA — PACCMOTPEHHE HO-
TapuabHOMU JieNa 10 CYLIeCTBY M COBEp-
HIEHHE UCTIOIHUTENBLHON HAAMUCH.

Kak ormeuwaer C.fI. ®Dypca, osta
CcTagusl OTIMYAETCS OT TOATOTOBKH K
COBEPIICHUIO TE€M, UTO Ha HEel HOTapHyc
MIPUHIMAET OKOHYATEIbHOE PEIICHHE O
BO3MOXKHOCTH COBEPIICHHS HOTapHallb-
HOTO JAEHCTBHS C yYETOM IPOBEICHHBIX
UM TIOATOTOBHUTENBHBIX MEpPOTIPHATHI
[7, c. 380].

[IpenMeToM JAEATETHHOCTH HOTApH-
yca B CTaJUHM PAaCCMOTPEHHUS Jena IO
CYHIECTBY M COBEpULICHHUs HOTapHallb-
Horo akra, ormevaror B.B. Komapo u
B.B. Bapankosa, Oyaer aHanau3 mnpeacras-
JICHHBIX JIOKA3aTEJIbHBIX MaT€pPHUANIOB, UX
HCCIIEIOBAaHUE M OlIeHKAa, HA OCHOBAHUH
4ero Oy/ieT C/eNaH BBIBOJ O IPUMEHEHUH
HOPM MAaTE€pHaJbHOTO MpaBa, a TaKXKe
o(opMIIeH M BBIIAH COOTBETCTBYIOIIHI
MpomecCyanbHblil  TOKyMeHT. [laHHast
CTausl, 10 MHEHHUIO YYCHBIX, COCTOUT W3
HECKOJIKMX YacTei: MOATOTOBHTEIbHAS
4acTh; HEMOCPEICTBEHHOE COBEPIICHHUE
YIOCTOBEPUTENBHON HAJMKUCH; PErHCTpa-
Lus HoTapuaibHoro neifcrus [1, c. 88].
C.5. dypca, B CBOIO 04Yepeib, peaiaracT
J00aBUTh K INEPEYUCICHHBIM €LIe OJHY
YacTh — BBLAAUy OpPUTMHAJa HOTapHallb-
HOTO akTa [7, ¢. 380].

Mbl1 pazzaensieM BblllieyKa3aHHbIN M0/~
XOJI, TIOCKOJIBKY OH ITO3BOJISIET B ITOJHOM
Mepe PacKpBITh COlEPKAHNE OUePUECHHOI
CTaJINM HOTApUAJILHOTO MPOHU3BO/ICTBA.

B moxroroBuTensHON YacTH HOTApH-
yC TOABOAWT WTOTH MpebIAyILEi cTa-
JIUM C LIENbI0 NPUHSITUS OKOHYATEIBbHOTO
pelIeHnsl o HOoTapuanbHOMYy aeny. st
3TOTO HOTAPUYC YIOCTOBEPSETCSI B peallb-
HOCTHM HaMEpEHUi B3bICKaTesst 00paTuTh
B3bICKAHHE [0 HCIIOJHHUTENIbHOH Haj-
IIHCH, A TAKXe OCYIIECTBISET OKOHYa-
TENBHYIO OLEHKY MPEIOCTaBICHHBIX My
JIOKa3aTeIbCTB.

Ilo pesynbraram OKOHYATEIbHOU
OIICHKH JI0Ka3aTeJIbCTBEHHOTO MaTe-
puara HOTapuyC MOXET MPHUHATH OJHO
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U3 JIByX pelleHui: 1) o coBepuIeHUH
HCIIOTHUTEIbHON Haamucu win 2) o0
OTKa3e B COBEPIICHUH MCIIOIHUTEIbHON
Ha/IIUCH.

OOmue OCHOBaHUS Ui OTKasa B
COBEPIICHUH HOTapUAIBHOTO JEHCTBUS
IpeaycMOTpeHsl B cT. 49 3akoHa Ykpa-
nasl «O HoTapmarey. [IpuMenmmo K
WCTIOJTHATEBHOW HaJIINCH, OTKa3 B €T0
COBEPIICHUN MOXKET OBITh MOTHBUPOBAH
OTCYTCTBHEM COOTBETCTBYIOIIHUX YCIO-
BUIl 17151 3TOTO (HEAOKa3aHHOCTH (aKTOB,
KOTOpbIE BXOJAT B IPEIMET J0Ka3blBa-
HUSI), @ UMEHHO: OTCYTCTBHE OCHOBAaHHMH
Ul COBEPILEHHS MCIIOIHUTEIbHOW Hal-
[IMCH; HENpPEJCTaBICHUE B3bICKATEIEM
HEOOXOAMMBIX JOKYMEHTOB, MPELyCMO-
TpeHHbIX Ilepeunem; mcreueHue cpoxa
oOpameHns K HOTapuycCy 3a COBEpIICHH-
€M HCIOJHHTENIEHOW HAIHCH; TpenMe-
TOM B3BICKaHHSI BBICTYIIAeT NMYIIECTBO,
oOpaleHue B3bICKaHME Ha KOTOpOe 3a-
MPEnIeHo0 3aKOHOJAaTebCTBOM YKPaWHbI
1100 OCYIIECTBISACTCS HCKIIOUUTEIBHO
[0 PELICHUIO CY/1a; B MHBIX CIIy4asx, KOr-
Jla BOSHUKAIOT COMHEHHUSI B OeccropHO-
CTH TpeOOBaHUMN B3bICKATEIIS.

CornacHo 4. 4 c1. 49 3akona Ykpau-
Hbl «O HoTapuare» 00 OTKasze B COBEp-
IICHUU WCIOJTHUTENBHOW HAAIHCH HO-
Tapuyc B TEYCHHE TpeX pabouux AHEit
BBEIHOCHUT COOTBETCTBYIOIIEE MOCTAHOB-
nenue. IIpu 310M 10 TpeOOBaHHIO B3bI-
ckaress, KOTOpOMY ObUIO OTKa3aHO B
COBEpIICHUH NCIIOTHUTEIBHON HA/IITHCH,
HOTapuyc o0O053aH H3JIOKHUTh NPUYHHBI
OTKa3a B MUCbMEHHOW (hopMe u pasbsic-
HUTB TOPSAI0K ero 00XKaJoBaHus.

IIpu oOTCYTCTBMM BBILICYKa3aHHBIX
OCHOBaHWi, HOTApUyC NPUHUMAET pe-
[IEHHE O COBEPIICHUH HCIIOJIHUTEIBHON
HaJTMHNCH.

3akoHOmATEeNbHBIC TPEeOOBAaHUSI OT-
HOCHUTEIBHO CTPYKTYPHI W COXEPKAHHS
WCTIOTHATEIBHOW HAAIMCH OTIPE/IEIeHBI
B cT. 89 3akona Ykpanusl «O HOTapua-
Te» ¥ 11. 4 riassl 16 pasnena II Iopsinka.
Kpome Toro, ucxozs U3 JIBOHCTBEHHOCTH
HPUPOJBI  MCIOJHUTEIBHOH  HAAIUCH
KaK HOTApHMAJIBHOTO aKTa W MCIOJIHU-
TEJIFHOTO JIOKYMEHTa €€ COfep)KaHue
JIOJDKHO COOTBETCTBOBATh TAKKE BCEM
TpeOOBaHMAM, NPEIyCMOTPEHHBIM 3a-
KOHOM YKkpauHbl «O0 HCIOTHUTEIHLHOM
MIPOU3BOJCTBEY.

BaxxapiM TpeGoBaHMEM M HEOTHEM-
JIEMOHl 4acThl0 HMCCIEAyeMOM cTajauu,
KoTOopast ~ o0eclednBaeT  3aKOHHOCTD
WCTIOTHATEIIEHOW HAITUCH, SIBIISIETCS pe-

TUCTpalMsl COOTBETCTBYIOILIEr0 HOTapHU-
anpHOrO JieicTBus [8]. B cooTBercTBUM
co cT. 52 3akoHa Ykpaunsl «O HOTapua-
Tey», maskl 11 paszgena I [Topsinka, o Bcex
HOTapHaJbHBIX IEHCTBUSAX, COBEpIIae-
MBIX HOTapUyCaMH HJIU JOJKHOCTHBIMH
JUIIAMHA OPTaHOB MECTHOTO CaMOYIpaB-
JICHWS, JISNAeTCs 3alUCh B peecTpax st
pEeTHUCTpalliyl HOTapUAIBHBIX AEHCTBUI
[ocjie TOro, Kak HOTApUyC CIelaeT
YIOCTOBEPSIIONIYI0 HAAIMUCh Ha JIOKY-
MEHTE WM NOANHIIET AOKYMEHT, KOTO-
phlii Beiaercst. HorapuanbsHoe neiictBue
CUHUTAETCSI COBEPUICHHBIM C MOMEHTa
BHECEHHUS 00 3TOM 3alUCH B PEECTp JUIs
perucTpauuu HOTapUAIbHBIX EHCTBUU.
3anuck B peecTpe i PerucTpanuu HO-
TapUaJbHBIX AEHUCTBUM ABISIETCS AOKa3a-
TEIBCTBOM COBEPIICHUSI HOTAPHAILHOTO
nerictBus. Ilpu >TOM HCHIOTHUTENBHAS
HA/IMMCh HOTApHycCa BCTYIIAET B CHILY C
JaThl €r0 PEeTUCTPAIlH B peecTpe st
pEeTHUCTpaliyl HOTApHAIBHBIX JeHCTBUH,
0 4eM FOBOPUTCS B TEKCTE CaAMOM HCIOI-
HUTEIbHON HAJIHCH.

HortapuaneHoe mnpousBoacTBo 1O
COBEpILEHUIO HCHOJTHUTENBHON Haamu-
CH 3aBeplIacTCs BbLAAYEH OpUTHHATA
UCTIONIHUTENIbHOW Ha/IMUCH B3bICKATEINIo,
0 UeM NOCIEeIHUH CTaBUT JIUYHYIO MOJ-
nuck. B nmemax HoTapuyca mpH 3TOM,
cormacHo m. 7.1. mmaBer 16 pasmena II
Ilopsinka, ocraercst KOmusl JOKYMEHTA,
YCTaHaBIHBAOLIETO 3aJI0JDKEHHOCTh
(BBITTMCKA W3 JIMIIEBOTO CUETa JOJDKHHUKA
WM KOTIMs CYeTa, CIpaBKa JHcIamiepa u
T.J1.), WK CJICJIKH, IO KOTOPBIM OCYIIECT-
BJISIETCS B3BICKAHHME U DK3EMILISP UCIOI-
HUTENbHOU Haanucu. OAUH IK3EMILISAP
BBIMUCKH C UCHOJIHUTENBHOM HAJMHCHIO
U OpHUTHHAJ JOJTOBOTO 00S3aTeNbCTBA
BO3BPAIAIOTCS B3BICKATENIO, a BTOPOH
9K3EMIUTAP OCTAeTCs y HOTapuyca.

BeiBoabl. Takum oOpa3om, mOABOIS
WUTOTH, OTMETHM, 4YTO IIOPSIOK COBEp-
[ICHUS] HMCIIOJHUTEIbHON HAAINCH HO-
TapUyCcoM XapaKTepU3yeTcs HaludueM
OIpENIENIEHHOW  MOCIIe0BATENbHOCTH,
OoTpakarollel MpolueccyaabHyl IpH-
poay HOTapHaabHOrO TMPOMU3BOACTBA.
B cBoem pasBuTHH, ¢ MOMeHTa obpaiie-
HUS B3bICKATENs K HOTApUYCy C 3asBle-
HUEM O COBEPIICHHM HCHOTHUTEIBHOM
HAJMNCH, 10 MOMEHTA €T0 COBEPILEHHUS,
HOTapHaJbHOE MPOU3BOACTBO MPOXOJUT
TPH CTaJWU: OTKPBITHE HOTAPHAIHHOTO
MIPOM3BOJICTBA; ITOATOTOBKA K COBEpIIe-
HUIO HCIIOJHHUTEIbHON HAANMNCH; pac-
CMOTpEHHE HOTapHajJbHOM Jena Imo cy-
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LIECTBY M COBEPIICHUE HCIIOTHUTEIbHOMN
Haamucu. Kaxkgass M3 mHepedncIIeHHBIX
CTaaui OTIMYaeTCsl CrneuupuKold OoT-
JICbHBIX HOTApUaJbHBIX JEUCTBUU U
KOHEUHO MpoIecCyaabHOM LETbI0.
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«YKPAMHCKHUI BOITPOC» B TPOTPAMMHBIX JOKYMEHTAX
YKPAMHCKHUX MOJIUTUYECKHUX MMAPTUM HAYAJIA XX CT.

Burtamuii CEPE/IIOK,
acTIMpaHT Kageapbl TEOPUU U HCTOPHUU TOCYIapCTBa U ITpaBa
Yuusepcutera Kopoms [lanuna

AHHOTAIUA

B crarbe packpbIBatOTCsi OCHOBHBIE MPABOBBIC MPUHIIUIIBI «YKPAUHCKOTO BOIIPOCa» B MPOTPAMMHBIX JOKYMEHTaX YKPaWHCKUX
MOJMTUYECKUX TMapTuil Hayana XX B. OCyIIECTBISIETCS CHCTEMaTH3aNysl MapTHH 10 WX MPAaBOBBIM HampaBieHHIM. OnperestoTcst
OCHOBHbIC (DAKTOPBI, KOTOPBIE CLIOCOOCTBOBAIN YTBEPIKICHUIO HICH CAMOCTOATEIBHOCTH U COOOPHOCTH YKPaWHCKUX 3E€MeJb U Ipe-
MATCTBUS K peanu3auuu 3Toi neiau. OnpeneneHo, YT0 OCHOBHBIMHU HAIMPABICHUSAMU peali3allid MPAaBOBOM MBICIH HCCIETYEMOTO
neproza ObITH COIMAJ-IeMOKpaTHIeCcKoe, THOepaTbHO-IeMOKPAaTHIeCKOe M CaMOCTOATeNIbHOe. PactipocTpaHeHne KaXJ0ro U3 HUX
OTOBAPUBAIOCH CYIIECTBYIOIIMMHU IPABOBBIMU CUCTEMaMU M OOIIECTBEHHOW CUTYyanueH, CiokuBImmMHucs Ha pyoeke XIX—XX BekoB.
OOmieli 4epToii MpH PELICHUH «YKPAaUHCKOTO BOIIPOCa» ObUIO aKIIEHTHPOBAaHWE BHUMAaHHs Ha HalMOHaIbHOM (aktope. [Ipu aTOM B
Tlamuuuu n HapaaenpoBbu sinaepsl NOJUTUYECKON MBICIIN BKJIAIbIBAJIU B 3TO NOHATUE PA3HBIA CMBICI.

Ki1roueBble ¢J10Ba: «yKpPAaWHCKHI BOIPOCY, MOTUTHKO-IIPABOBAsI MBICIb, TOJUTHYECKUE MTAPTHH, HAMOHAIFHOE CO3HAHNE, NAeS
cOOOPHOCTH, BO3POIK/ICHHE HAIMOHAILHOTO TOCYAapCTBa.

«UKRAINIAN QUESTION» IN THE PROGRAM DOCUMENTS
OF THE UKRAINIAN POLITICAL PARTIES IN THE BEGINNING OF THE XX CENTURY

Vitaliy SEREDUK,
Postgraduate Student of the Department of Theory and History of State and Law
King Danilo University

SUMMARY

The article reveals the main legal principles of the «Ukrainian question» in the program documents of the Ukrainian political parties
of the early XX century. The parties are systematized according to their legal directions. The main factors, that contributed to the assertion
of the idea of independence and conciliarity of Ukrainian lands and obstacles to the realization of this goal are determined. It is deter-
mined, that the main directions of the implementation of legal thought of the Ukrainian period under review was a social democratic,
liberal-democratic and independent. The distribution of each of them was stipulated by the existing legal systems and the social situation,
that took place at the turn of the XIX—XX centuries. A common feature in the solution of the “Ukrainian question” was the emphasis on
the national factor. At the same time, in Galicia and Naddniprirovye the leaders of political thought put different meaning into this notion.

Key words: “Ukrainian issue”, political and legal thought, political parties, national consciousness, idea of catholicity, revival of
the national state.

REZUMAT

Articolul descrie principiile juridice de baza ale ,,problema ucraineand“ in documentele programatice ale partidelor politice
ucrainene de la inceputul secolului XX. Partile sunt sistematizate in conformitate cu directiile lor juridice. Acesta identifica factorii
principali care au contribuit la aprobarea ideii de independenta si catolicitatea terenurilor din Ucraina, precum si obstacolele in calea
realizarii acestui obiectiv. Sa stabilit ca principalele directii ale gandirii juridice ucrainean al perioadei de testare a fost social-democrat,
liberal-democrata si independenta. Difuzarea fiecareia dintre ele specificate sistemul juridic existent si situatia sociald, care a avut loc
la randul sau, din secolele XIX si XX. O trasatura comuna in solutionarea "intrebarii ucrainene" a fost accentul pus pe factorul national.
in acelasi timp, in liderii Galitia si Naddniprrove gandirii politice a investit in acest sens concept diferit.

Cuvinte cheie: ,,problema ucraineana* gandirii politice si juridice, partide politice, constiinta nationald, ideea catolicitate,
revigorarea statului-natiune.

IMocTtanoBka mnpodaembl. Hauarno
XX B. 03HAMCHOBAJIOCh AaKTUBU3ALUCH
YKPaUHCKOTO HAIlMOHAIBHOTO JBIDKCHUS,
9TO OBUTO OOYCIIOBICHO PSAOM IPHUYHH.
Bo-mepBhIX, yKpamHCKOE HAIOHAIBHOE
JBIDKEHHE BOIIUIO B TPETHIO (pa3y CBOETO
CTaHOBJICHHSI — TTOJUTHUYECKY0, UTO 03-
HaMEHOBAJOCh MPOLIECCOM €r0 MHCTUTY-
LIMOHAJIILHOTO 0hOpMIIEHHS ITyTEM CO3/1a-
HUS TIEPBBIX YKPAMHCKHUX MOIUTHYECKUX

naptuil. Bo-BTOPBIX, MOMUTHKO-TIPABOBAs
MbIcib XIX B. Hakonuia 3HaAYUTENbHBIN
MacCHB MHPOBO33PEHYECKUX U TPABOBBIX
yOeXIeHni, KOTOpBIe TMOMYUHIN YeTKYIO
CTPYKTYPH3aLHUIO B BHJE TOIUTHIECKUX
MIPOTpaMM HapTHH, Pa3INYHBIX 10 CBOUM
WICOJOTHYECKHM  HAlpaBJICHUSIM, Me-
TosaM OOpbObI M KOHEYHBIM BHIECHHEM
peanuzalMu HJIEH yKpauHCKOM rocypap-
cTBeHHOCTH. B-Tperhux, kak B Poccuii-

CKOM, Tak U ABcTpo-BeHrepckoil mmrie-
pun, B Havasie XX B. HAOJIIOIAINCH OTIpe-
JIeNICHHBIe YepThl JTubepanu3anun oorie-
CTBEHHO-TIOIMTUIECKON JKU3HU, KOTOPHIE
JTaJTV TOTYOK HAIMOHAIBHBIM JIBIKSHUSM
U aKIEeHTHPOBAaHMIO BHMMAaHMS Ha «Ha-
IIMOHAJILHOM BOIpoce». B KoHIle KOHIIOB,
B Hauaje XX B. «yKpauHCKHUII BOIIpOC»
nepecrail ObITh HMCKIIOYUTENILHO HallU-
OHAJILHBIM, TIOCKOJBKY OBLI BKJIIOYEH B
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chepy HMHTEpPECOB HHOCTPAHHBIX TOCY-
JIApCTB M TIPUOOPEN TeONOIUTHYECKOE
3Ha4YEHHE.

C Hauana XX B. 10 1917 . ykpauHckas
HalMOHAJIbHAs HJesl, KOTOpasi COCTaBIsIa
OCHOBY «yKPAaHHCKOTO BOIIPOCa», IPOIILIa
JUITATEeNBHYIO 3BOIONMI0. Vaen mancma-
BH3Ma, KOTOPHIE TOMHHHUPOBAIHN Ha pyoe-
K€ BEKOB, YTPATHIIH CBOIO ITOITYJISIPHOCTD
1 YCTYTIWIIN HESIM CAMOCTOSITEIIBHOCTH |
coboprHocTH. OTHOBPEMEHHO CONHAIN3M,
KOTOpBIA ObUI JOMHHHUPYIOIIEH HpaBo-
BOH MJICOJIOTHUEH HCCIIelyeMOro Ieproia,
MOBJIMST M Ha COZIEp)KaHWE HAIMOHAIIb-
HOro Bompoca. FIMEHHO Mo3TOMy «yKpa-
HMHCKHI BOMPOCY MPECTABISLI CO00it co-
YeTaHHe HALMOHAIBFHOTO ¥ COILHAIbHOTO
(haxTopoB.

AKTYaJIbHOCTh TeMBbI HCCJIEI0Ba-
HHs1 00yCITaBIMBaeTCsl MOTPEOHOCTHIO B
KOMIIJIEKCHOM, 0000IIaromeM HCCIeno-
BaHHMH, KOTOPOE pPAaCKpHIBAET MPAaBOBOE
COZIep)KaHNe «yKPaWHCKOrO BOIPOCa» B
Hauane XX B. «YKpauHCKHH BONpOCY,
KOTOPBIA NpeAcTaBisl co0OH KOMILICKC
(akTOpoB, TPH3BAHHBIX  00ECHEYUTH
BO3POXK/ICHHE HALMOHAIBHOH TOCynap-
CTBEHHOCTH, TpeOyeT MMEHHO IIPAaBOBOTO
aHaJIn3a, MOCKOJIBKY BBIXOAUT 3a MPEJIEIIb
HCTOPUYECKUX WIIH MOJTUTUIECKUX UCCIIe-
OBaHHUM.

Cocrosinue uccienoBanus. B ykpa-
WHCKOW HCTOPHKO-TIPAaBOBOM HAayKe B
rocJeJHee BpeMst aKI[EHTUPYETCsT BHIMa-
HUE Ha M3yYeHHH O0COOEHHOCTEH CTaHOB-
JICHWs. HAllMOHAJIbHOW NPaBOBOH MBICIH
Havana XX B. KaK TakOBOM, UTO onpeje-
JIUJIa COZIepKaHNe M XapakTep 0CBOOOaHU-
TenbHOU 00prObI 1917-1921 1. BMmecTe ¢
TEeM IPOrPaMMHBIC JOKYMEHTBI IEPBBIX
MOJIMTUYECKHUX TTAPTHI UCCIIETYEMOTO Iie-
pHoza ABISIFOTCS. MATON3ydeHHbIMU. Oco-
06oro BHMMaHHS TpeOyeT HCCIICIOBAHHUE
«YKPanHCKOTO BOMPOCa» B X MPOTPAMM-
HBIX IOKyMCHTaX.

B coBerckmit mepmox mpobiema
IBOJNIONNH YKPAaWHCKOM HAIMOHAJIBHO-
rOCY/apCTBEHHOH MBICIH ObliIa MOJIHA
UJICOJIOTHYECKUX cTepeoTunos. Hccie-
JIoBaTed OOBHMHSIIM B «OypiKya3HOM Ha-
LIMOHAIN3Ma» BCEX, KTO aKIEHTHPOBaJ
BHMMaHHE Ha «YKPaHMHCKOM BOIIPOCE»,
XapaKTepu3yst ATO «aHTHHAPOIHOH HJIe0-
noruei» [5, c. 149]. CoBpemennsie poc-
CHICKHE MHCCIIeIOBAaTeIN HE OTKAa3aJIUCh
OT YCTOSIBIIUXCSI B COBETCKHE BpeMeHa
HICOJIOTHIECKUX M HayYHBIX CTEpPEOTH-
noB. Ilpumepom CIyXHUT HCCIIeOBaHUE
. Maxytunoii [9], xoropast (HauuHas ¢

IlepesicnaBckoii Pamer 1654 1) paccma-
TPHUBAET UCTOPHIO YKPAaWHCKOM rocynap-
CTBEHHOCTH KaK 4acThb OOIIEpPOCCHICKOM,
a YKpauHCKHE IOJMTHUYECKUE MapTUH
Hagana XX B. Kiaccu(UIMPYET KaK MOJI-
pakaresnell POCCHNMCKHUX IOJIUTHYECKHUX
naptuii. OHAKO CIeqyeT OTMETHTb, UTO
OTZICNIbHBIE POCCHHCKHE HCCleoBaTe-
JM OTXOIAT OT YKa3aHHBIX CTE€PEOTUIIOB.
B srom ruiaHe 3aciyXMBaOMMH BHHU-
Manus sBisttores Tpyasl O.Mmmiepa, B
KOTOPBIX OH PAacCMaTpUBAET 3BOIOIHIO
«YKpaumHCKOTrO BoIpoca» B umrepuu Po-
MaHOBBIX [7; 8].

B oreyecTBeHHOI Hayke Ha Ceroa-
HSIIHUA JEHb JESATENbHOCTh YKpauH-
CKUX TOJUTHYECKHX TMapTUi Havaga
XX B. OCHOBATeJIbHO H3Yy4€HA, OJHAKO
3TO AENajIoCh, KaK IMPaBUIIO, MCTOPUKA-
MH ¥ MEHbIIE IOPHUCTAMH, TTO3TOMY MBI
MOJKEM IPOAHAIU3UPOBATH HE CTOJIBKO
COZIEp’)KaHMHU MX HPABOBBIX ILIATGOpM, a
OOIIECTBEHHBIE YCIOBHS HX CO3/1aHu,
Pa3BUTHS W TPAHMI] BIMAHMA Ha OOlIe-
ctB0. COOCTBEHHO aHAJIU3 HUCTOPHOTrpa-
(GuK IeqATeNbHOCTH MOJIUTHYECKUX MHap-
Ttuil [aguuuu ocyIiecTBieH B MyOiIHKa-
uuu H. Bunnuk [1].

Cpenu yKpamHCKHX U HHOCTPaH-
HBIX  HCCIIEAOBATENCH  MOJUTUYECKUX
POTrpaMM YKPaWHCKHX MapTHH W HX
BIIMSIHUSL HA TIPOLIECC CO3aHMs TOCyaap-
CTBa MOYXHO BBIJIETUTE Tpyabl H. BunHuk,
T. I'ynuaka, B. KacesHoBa, A. Kynpusn-
uyka, A. JIynxoro, A. ITaBka, A. IlInurko,
B. SIpemuyxka u ap.

Baxnbl B 3TOM M1aHe HCCIeN0BaHUS
A. Jlyukoro, KOTOpbI HNOJUTHYECKUE
MPOrpaMMbl YKPAaHHCKUX TMOIUTUYECKUX
napTuid paccMaTpUBAET KaK OCHOBHYIO
COCTABIISIIOIIYIO B TIPOIECCE HBONIOIUH
[IPaBOBOH uaeonornu Ykpauusl [6]. nes
TOCYJapCTBEHHOCTH B  TPOTPaMMHBIX
JIOKyMEHTax TOJIMTHYECKUX MapThil cTa-
na oObexToM uccnenoBanus A. Illnmrko.
OH mpumIen K BBIBOLY, YTO NMEHHO OIa-
rofaps IeATeIbHOCTH YKPAaUHCKUX IOJIU-
THYECKHUX MapTui, npobiema rocynap-
CTBEHHOCTH YKpauHbI OblIa BbIBE/ICHA HA
U/I€0JIOTHYECKUI yPOBEHb, Ha YPOBEHb
MPAaKTHYECKOM TOMUTHUKH, CTaja CTEpXkK-
HEM HAlMOHAJILHOTO BOIpoOca B YKpauHe
[14,c. 18].

Ilenb1o 1 3a/1a4eil CTATHU SABIIAIOTCS:

— OmpesesieHNe IPaBOBBIX UJIeH yKpa-
WHCKHUX TIOJUTHYECKAX MapTHH Havaga
XX B., TIpelyCcMaTpHUBAIOIIUX pPEIICHUE
npoOIeMbl  YKPaMHCKOH TOCyAapCTBEH-
HOCTH;
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— CHUCTEMaTH3alusl OCHOBHBIX IPaBO-
BBIX B3IIIIOB U UJICH, KOTOpble (opMu-
POBaJIM «YKPaMHCKHI BOIIPOCY» HE TOJIBKO
KakK Kypc K pa3pelIeHHUI0 HAllMOHAIBHBIX
TpeOOBaHMI yKpanHIIEB, HO U KaK MHPO-
BO33PEHYECKYIO COCTABIISIONIYIO TOTIAI-
HETO HACEeICHMUS.

H3n0:keHne 0OCHOBHOTO MaTepHaJa.
[lonuTn3anyss HAIMOHAIBHOTO JIBHKE-
HUSL Ha YKPaWMHCKUX 3eMIISIX IPOHCXO-
JIWJIO TIO-pa3sHOMY. 3aKOHOMEPHO, YTO B
lanmuuuu 3T 1pouecchl NPOMCXOIHMIH
ObIcTpee, HOCKOJIbKY JIMOepaIn3M, Ipucy-
i uMnepun [adbcOypros, crnocodcTBO-
BaJl MofoOHBIM mpoueccam. bonee Toro,
TajJMIKHE YKPAaWHLBI HMEJIU BECOMBbIH
OIBIT NApJIAMEHTCKOW  JIeSITENIbHOCTH,
nockonbky ¢ 1861 r. oHu ObutH mpen-
CTaBJICHbl B l'alMIkoM KpacBOM ceime
" uMIiepckoM maprnamente. Ilo mMHeHuro
JI. inuHa, UMEHHO CO3JaHUEC KPaeBBIX
ceiiMoB B 1861 I 1O3BOIMIO pEIIUTH
LeNBIA  psifl TOJMUTHYECKUX BOMPOCOB,
KOTOpBIE OBbLIN aKTyaJIbHBIMH JIIS OT/EIb-
HBIX TNpoBHHIMI uMnepun [aGcOypros
[17, c. 44]. dna HananenpoBbs HepBbli
MapJIAMEHTCKHIA ONBIT ObLI  TMOJy4YeH
TOJBKO B YCJIOBUSIX POCCHHCKON JeMO-
kpatuueckoil pesomonuu 1905-1907 rr.
Cob6ctBeHHO [lyma crama mecTom, Te
MPEACTABUTENN YKPAWHCKUX ITOJIUTHYE-
CKMX CHJI CMOTJIM Ha MIPAKTHKE TPOBEPUTH
COOCTBEHHBIE TIPAaBOBBIE YOCKICHNSI.

Bcero Ha pybexe XIX-XX BB. Ha
YKPaWHCKHX 3EeMIISIX CYIIECTBOBAIO 00-
Jee JecsATKa MOJNUTHUYSCKMX MapTHi,
KOTOpBIE IO CBOUM HJICOJIOTMYECKUM Ha-
MIPABJICHUEM JIITHIIMCH Ha:

— COLMAJI-EMOKPAaTHYECKHE;

— mOepabHO-JEMOKPATHYECKHE;

— CTOPOHHMKH HE3aBUCHMOCTH.

IIpy »>TOM HMEHHO coLMaN-IEeMO-
KpaTH4ecKasi HeoI0Tus Obljla JOMUHU-
pylolei mpaBoBOM MI€0N0THEl Havana
XX B., TOCKOJNBKY 00yciaBInBagach
CYIISCTBYIOIIMMHU TIPAaBOBBIMH H  CO-
[AaJTbHO-)KOHOMHYECKUMH YCIOBUSIMHI
pa3BuUTHS TOCyAapcTBa M oOIiecTBa.
3aKOHOMEpHO, YTO HAEH HE3aBUCHMO-
CTH ObUIM HaMMEHee MOIYJIAPHBIMH,
MIOCKOJIBKY MpPeIyCcMaTpuBall MpUMe-
HEHHE paJUKaJbHBIX MEpP MU METOJOB
MOJUTHYECKOI 00pbObI. OHM TakKe He
TIOJIyYHIIN TOAAEPKKH CPEeIu MIHPOKUX
OOIIEeCTBEHHBIX CIIOEB, MOCKOJIBKY CO-
OMaTbHBIH  BOMPOC OTKJIAABIBAIM Ha
BTOPOIl MJIaH, a ¢ Apyroil — JOMUHUPY-
foIIeH TPaBOBOM UaeeH TeX BpeMeH ObII
CITaBSIHCKUH (peiepan3M 1 JINKBUAAIIHS
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camonepxkasus. Ecim B Tanunun mo-
HATHE «HAIMSI» U «HALMOHAJIbHOE TO-
CyapcTBO» YTBEPAMIMCH M MHOJIYUHIH
pacnpoctpanenue B XIX B., To B Han-
JTHETIPOBbE OHM HE CTaJlM JOMHHUPYIO-
LMY, a UX CMBICT CBOJWICS K HOJYEp-
KUBaHHUIO OTJAEIBHOCTH YKPaWHIIEB OT
IPYTHUX HapoxoB uMnepnn PoMaHOBBIX.

Uccnenyst pemeHne «yKpamHCKOTO
BOIIPOCa» B IIporpamMMax YKpPamHCKHX
MOJINTUYECKUX NapTuil Hadana XX B., B
COOTBETCTBUHU C NPHUBEJCHHBIMU BBIIIE
UICOJIOTHYECKMMHU  THUIIAMH,  3aclly-
KMBAIOT BHUMaHMA IIporpammsl Pyc-
CKO-YKPauMHCKON pajuKaIbHON HapTHH
(PYPII), PeBononOHHOM YKpPaWHCKOM
naptuu (PYII), Ykpannckoii HaponHoit
maprun (YHII), VYkpaumnckoit cormua-
nuctudeckor maprum  (BCII), Vkpa-
HHCKOTO COIMAJ-AIEMOKPATHIECKOTO
coroza («Crmika»), YKpamHCKOH co-
nuaj-IeMoKpaTndeckoil paboueit map-
tun (YCHPII), VkpamHCcKol aeMokpa-
trueckoit maptum (YII), Yikpaunckoit
panukansaoi naprun (YPII), a Taxxke
MeXnapTuiHoi opranmzanuu  OOure-
cTBa yKpanHCcKuX noctynosios (OVII).

IlepBoii yKpanHCKON MOJUTUYECKON
maptueit  Obia  Pyccko-ykpawHckast
pajMKajbHas HapTHs, CO3/JaHHAas BO
JIsBoBe 1890 r. Bo3umkHOBeHHE 3TOil
MapTUH OBLIO CIIEACTBHEM OIMMO3UINI
K cymecTByomuM B [amumum oobmre-
CTBEHHO-TIOJINTHYECKUX TEUCHHWH Ha-
POIHUKOB M MOCKBO(MIIOB, KOTOPBIE 11O
MHEHMIO MOJIOJIOTO MTOKOJICHUS Tajlu4yaH
HEe MonIM 00ecrnednTh paclMpeHue Ha-
LIUOHAIBHO-KYJIBTYPHBIX TpaB. Bymnyun
COLIMAIIMCTUYECKON 110 CBOEMY HIEO0JIO0-
IHYECKOMY HAIPaBICHMIO, NpOorpaMmma
MapTUH HMMeNa IUIaH MHHUMYM, KOTO-
pBIH IpexycMaTpuBai AOCTHKEHHE Ma-
TEePHAIBHOTO OIaroCOCTOSIHUS TpaskJaH
Kpas, a TUIaH MaKCUMYM — JOCTHKEHHUE
COIMAIEHO-DKOHOMUYECKHUX,  ITOJIUTH-
YeCKUX M KyIbTypHBIX cBOOOn [13].
OpHako, HE CMOTPsSI HA TO, YTO MAPTHS
Obula TIEpBOM, a €e YYaCTHUKU HE UMe-
JIM TIAPTUHHOTO OIBITA, YaCTBIMU OBLIN
JUCKYCCHOHHBIE MOMEHTBI, KOTOpbIC
BO3HUKAJIM HMEHHO BOKDPYI pPEIICHHS
«yKpauHCKOro Bompocay». OpHa 4acTh
YYaCTHMKOB MapTHH BBICTYIIANA 3a pac-
IIUPEHNEe HANHMOHAIBHO-TOTUTHYECKOI
ABTOHOMHHM Kpasi M €ro pasJeiIeHUs IO
STHHYECKOMY TPHUHINIY, a Japyras —
MpHUAepKUBAIaCh OTKPOBEHHOTO JHOe-
painu3Ma K UMIIEPCKOH BIacTU. Yke B
HosA0pe 1895 1. mporpamma Obuia mepe-

cmorpeHa. OIHUM M3 HHUIMATOPOB H3-
meneHnus Obu1 FO. baunHckuii, KOTOpbIit
B pabore «Ykpaina irredenta» Bmep-
Bble cdopMHUpOBal WACI0 HE3aBUCH-
MOCTH YKpamHCKHX 3emelib. [lo ero
MPeCTaBICHHUIO, B MIPOTPAMMY MapTHH
OBIT BHECEH IyHKT, YTO OCYIIECTBIE-
HHE TIapTUEH «iJeaiB COMiaTiCTUIHUX
MOJKJIMBE € MIPH TOBHIH camocTiifHOCTI
MOJITUYHIH PyChKO-YKpPaTHCHKOTO Hapo-
y» [15]. To ects, konenmr XIX B. crax
MePUOJIOM, KOrJa Hjaes «yKpPauHCKOTO
BOIIpOCa» nepecrana ObITh TOJIBKO KOM-
IUIEKCOM TOJIMTHYECKUX, COLUAIIBHBIX
KyJIbTYpPHBIX TPEOOBaHMH, a IMOIYYHIIO
YETKYIO MJICI0 — JOCTHIKCHHE HE3aBUCH-
MOCTH YKPauHCKHX 3eMenb. boiee Toro,
1O. Bauunckuii B cBOeil pabore uaero
cobopHOCTH OOOCHOBBIBANl HE CTOJBKO
KaK HANHOHAIBHYIO WJIH JTHUYECKYIO
MOTPeOHOCTh, a OMUPAsICh HA COLNATb-
HO-DKOHOMHUYECKHE IT0KA3aTeIH pPa3BU-
THS perroHa ¥ UX MOTEHIHAJ.

B xoneunom wnrtore PVYPII crana
miarGopMoit JuIst OyAyLIMX ITOJTHTHYE-
CKMX mapTui ['anmuuuu, BO3HUKIINX HA
pybexe XIX-XX BB. U OKa3bIBaBIIUX
BJIMSHUE HAa NPAaBOCO3HAHHE MECTHOTO
HACeJICHUsI HECKOJIBKO CIIEIYIOUINX Jie-
carunernii. Crenyer BBIACTUTH YKpa-
HMHCKYIO  Hal[HOHAJIBHO-IEMOKpaTHde-
ckyto mapruio (YHAII), Vkpaunckyro
panukanbnyto napruto (CPII), Vkpann-
CKYI0 COLIMaJ-JeMOKPATHYECKYIO Iap-
turo (YCAII), Karommueckuit pyccko-
HapoxHbli coto3 (¢ 1911 r. — Xpucru-
aHcko-oOmectBenHas mnaprus (XCII)
[1,c. 11-12].

B 1899 r. u3 unenos PYPII Bo3HuK-
na  YKpauHCKas HalUOHAJIbHO-JEMO-
Kparnyeckasi MapTHsi, YWIEHOM KOTOPOW
Ob11 Takke m M. I'pymesckuii. ITomu-
TUYECKUN OIBIT, KOTOPBI OH IOJIYYHI
Haxoxsich BO JIbBOBE, MMeN 3HAUUTEIh-
HOE BIIMSHHE Ha (QopMHpoBaHUE Oymy-
mero Jjujaepa YkpauHckoi lleHTpans-
Hoit Panpl. IlonuTnueckas mporpamma
YHAII npenycmarpuBana paszaelieHHe
lanuuuu Ha JaBe aJMMHUCTPATHBHBIC
€IMHUIIBI 110 3THUYECKOMY NPUHIIMITY:
Boctounyro — ykpaumHCKyro, 3amaju-
HYI0 — HOJIbCKylo. [IpuHIMNHAIBHBIM
JUISE HUX OBUIO JIOCTHI)KEHHE paBHOIpA-
BHSl YKPaMHCKOTO 513bIKa B 00pa30BaHuH,
OBITYy W aJAMHHHCTPAINH, OTKPBITHE
YKpanHCKOTO yHUBepcuTeTa Bo JIbBOBE
1 TOCTHXEHHEe Bceolmiero n3bnpareis-
Horo npaBa. KoHEYHOH 1eNnblo MapTuu
OBIJIO JTOCTHIKEHUE CaMOCTOSITEIbHO-

cTU U cobopHOCcTH YKpauHsbl, 00pE0Yy 3a
KOTOPYIO IIpeUIarajoch HauaTh MMEHHO
¢ lanuuum, KoTopas cuuTanach «ykpa-
nHckuM [Ibemontom» [12, c. 12].

I[To MHEHHWIO YKpPaWHCKUX HCCie-
nosareneit YH/III Obra maprueit map-
JIAMCHTCKOTO THIIa, UMeJa BIUSHHUC HE
TOJIBKO Ha POCT HAIIMOHAJIBHOTO CaMo-
CO3HAHUS HACEJIEHNUs, HO M Ha BIIACTHEIE
CTPYKTYpHI [12, c. 12].

Ha HapnnenpoBsse noautu3anus Ha-
LUOHAJIBHOTO JIBYKEHHS IMPOUCXOANIIA
C OII03/1aHUEM, 4TO ObIIO 00YCIIOBIEHO
JKECTKMMHU  YCIIOBHSIMH  a0COJIOTHU3MA.
B 1891 r. B XappkoBe BO3HHUKIO TakK
Ha3biBaeMoe «bparcTBo TapacoBLeBy,
YTO CTaJ0 MPOoOpa3oM MOJIUTHYECKON
napTud. B MX TOHMMaHUHM «yKpauH-
CKHH BOMPOC» COCTOSUI B JOCTHIKCHHUH
HAI[MOHAJIBHOTO CyBepeHHTeTa. B mx
MporpaMMe OTMedajoch, 4To «YKpaina
Oyna, € 1 Oyae 3aBCiau OKPEeMOIO HaIli€ro,
1 SIK KOYKHA HaIlisl, TaK 1 BOHA TOTpedye
HaIllOHAJIBHOT BOJI IS CBOEI Tmpari
i noctyny» [2, c. 14]. Ilo mMHeHuro
A. IlaBxo, umenHo «bparcTBo Tapa-
coBIEB» B cBoell mporpamme «Crecio
MOJIOJIUX YKPATHI[IB», OMyOIMKOBAHHO
B 1893, BHEpBBIE MPOBO3IIACUIIO CAMO-
CTOATEIbHYIO IIEPCHEKTUBY Pa3BUTHS
VYKpauHsbl, IPUYEM 5TO Pa3BUTHE IPE-
yCMaTpHUBajo JOCTAaTOYHO TIIyOOKHE CO-
[1ATHHO-Y)KOHOMHUYECKHE Ipeobdpa3oBa-
Hus [11].

AKIIEHTHpOBaHWE BHHMaHHUs Ha Ha-
LIMOHAJILHOM BOIIPOCE CTaJ0 OCHOBOIIO-
JIaTalollUM  CMBICIOM  «YKPaWHCKOTO
Bonpoca» Ha pybexe XIX-XX BB.
Tak, nmo muenuto, I. KacbsiHOBa Halm-
OHAJM3M CTaJl KJIIOYEBBIM 3JIEMEHTOM
IporpaMM BCEX YKPAWHCKUX ITOJIUTH-
YeCKHUX MapTHH UCCIETYyeMOTo Mepuoaa
[4, c. 309]. [Ipu >ToM OH crpaBeaTNBO
3aMedaeT, 4YTO HallHOHAIbHAsI COCTABIIS-
fomast Obljla OCHOBOW BCEX ITOJNMTHYE-
CKHX CHJI, KaK «HAIIMOHAIHCTHYECKHIX),
TaK M TeX, YTO OCYXKJaJIH HAIIHOHAIH3M
[4, c. 309]. ITo HamemMy MHEHHIO, TaKas
cutyauus oOyciaBiaMBalach TEM, YTO
MOHATHUS «HALUSA» U «HALIMOHAJIbHAS Cca-
MOUICHTU(UKALKST» OBLIUH CHPOBOIU-
pOBaHBl CaMHM POCCHHCKHM HMMIIEpHa-
JIU3MOM, KOTOPBIH MOCTABUII YKPAUHIICB
B Takue OOLIECTBEHHO-NOJIUTHYCCKHE
YCIIOBHS, KOTOpBhIE TpeOoBadM JOKa3a-
TEIBCTBA M MOJYEPKHUBAHUSA CBOEH Ha-
[MOHAJIBHON MISHTHYHOCTH, KOTOPAst
oTIMYalia UX OT IPYTMX HApOJOB UMIIe-
puu. Bmecte ¢ TeM ciemxyeT OTMETHUTH,
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YTO HAI[MOHAJIN3M Pa3BUBAJICA B paMKax
nubepatbHOW TMPaBOBOW  HJCOJIOTHHU.
[Ipu sTOM nubOepanu3M ObUT JOMUHUPY-
IOLIMM, KaK JUis 3alaJHO-yKPauHCKUX
3emenb, Tak u ang Haanuenposbs. Hc-
XOASI M3 ITOT0, «YKPAaMHCKHH BOMPOCH
B Havayse XX B. BOUTAl B ccOs HalM-
OHAJIBHYIO COCTaBISIONIYIO, KOTOPAst
0]l JABICHWEM HMIIEPCKOH BIACTH
MpeBpaTmiIach B W0 HAIMOHAIBHOM
CaMOMJICHTU(UKANA W BO3POXKIACHHS
rocy/apcTBa UCXO/s M3 3THUYECKOTo U
HAIlMOHAJILHOTO IIPUHIIKIIA.

HeynuBuTenabHO, YTO HALIMOHATIbHAS
uznes Obliaa KIIOYEBOH B MOJIMTHYECKOH
nporpaMMme mepBoil B Haganempobe
PeBononinOHHON yKpaWHCKOH MNapTHH
(XapbkoB, 1900 r.). IIporpamMMHBEIM
JIOKYMEHTOM 3TOH MOJIMTHYECKOU CHIIBL
crana Opomrtopa ObiBIIero wiena «bpar-
cTBa TapacoBleB» M. MHXHOBCKOTO
«Camocrtiitna VYkpaina». CoOCTBEHHO
HanucaHHas UM pabora He Obula Kiac-
CHYECKOH mporpaMmou paeicTBuid, a
CKOpee KpaeyrojbHbIM KaMHEM YKpa-
WHCKOW HalMOHANbHOM HIEH U BIEp-
Bble C)OPMHUPOBAHHON U 0OO0CHOBAHHOI
KOHLENIHUU COOOPHOCTH YKPAWHCKUX
3eMenb. [lokaszarenbHO, 4TO Jaxe B
Hallle BpeMs aKTyallbHbI c10Ba M. Mux-
HOBCKOTO, YTO «9acH BHUIIMBAHUX COPO-
YOK, CBUTH Ta TOPIJIKA MHHYIH... TpeTs
yKpaiHCbKa iHTeNireHuis crae ao 0o-
poTe0u KpuBaBoi i 6e3nomiannoi. Bona
BUIIMCYE HAa CBOEMY Iparopi Li CJIOBa:
«OpnHa, €nWHA, HEpO3IijgbHA, BIIbHA,
camocriiiHa Ykpaina Bix rip Kapnarcs-
kux ax rmo Kaekaspki» [10].

OpHako u3-3a TOro, 4yTo B pabore
«Camocriiina Ykpaiua», kpome Tpebo-
BaHMs HE3aBHCUMOCTH, HE pacCcMaTpH-
BaJIUCh JPYTHE€ COLMAIBHO-IKOHOMHU-
YECKHE W MOJNTUICCKUE BOMPOCH, OHA
MOJIBEPINIaCh KPHUTHKE KaK pYTOBIEB,
Tak ¥ ranuyad [12, c. 15]. Ora curyanus
MIpUBeEJIa K TOMY, YTO ITapTHUs pacraiach,
a ee WICHBI OCHOBAJH PAJT HOBBIX MOJH-
THYeCKHX oOpa3zoBanuii. [lo MHeHHIO
A. Jlyuxoro, umenHo 6naronapsi PYII B
nepuoa pesomtonuu 1917-1921 rr. 6v11a
peanu3oBaHa uaes He3aBUCUMOCTH [6].

Tax, B 1902 1. yacts uneno PVYII
BO rmaBe ¢ M. MUXHOBCKMM OCHOBAJH
YKpauHcKy1o HapOIHYIO [IapTHIO
(YHII). Oto 6blna equHCTBEHHAS yKpa-
WHCKasg TapTHs, KOTOpas OTCTamBaja
UJICI0 CAMOCTOSITEIBHOCTH YKPaMHCKUX
3emenb. OHa OblIa MaJIeHbKOH, HO BBI-
noJtHs1a Gonpiroit o06eM padoTsl. [1po-

rpaMMHBIM JOKYMEHTOM IapTHH Oblia
n3nanHas H. MUXHOBCKUM Hpokiama-
uus «Jlecsatey 3anoenerr YHII», xoro-
pas He XapaKTepu30Bajach HAllMOHAJb-
HOW TOJIEPAHTHOCTHIO, MOCKOIBKY €€
OCHOBHas ujaes «YKpauHa sl YKpauH-
ueB». B crarbe 2, 0TMEUanoch, 4To «yci
T — TBO1 OparTs, ajie MOCKaTi, JISIXH,
yIpHU, pyMYyHH Ta KUIH — CE BOPOTH Ha-
[IOT0 HAapOJy, MOKH BOHW MaHYIOTH HaJ
HaMU i BUBUCKYIOTB Hac» [3].

Jpyrue mnapTtuu, KOTOpbIE€ BBIIIN
u3 PYII, Obutd COLUalIMCTUYECKOTO Ha-
npaBieHus. Tak, B 1905 r. Bo3HuKIA
Tak Has3piBaeMasg «CHHIKa», KOTopas
BIIOCJIEACTBUM BoILIa B cocTaB Poc-
CUNCKOU conuan-aeMoOKpaTuIe CKOi
paboueii maptuu. [pyrue unensr PYII
MEPEMMEHOBAIIA MAPTHUIO B YKPAUHCKYIO
CONMaN-IeMOKPAaTHUECKyl0  pabodyro
naptruo. OCHOBONOJATAONIUM  CONEp-
YKaHWEM MOJUTHYECKUX IIPOTpaMM Iap-
THH COIMAINCTUYECKOTO HalpaBICHUS
OBIJIO aKIEHTHPOBAaHWUE BHHMAaHHUS Ha
pELICHUU  COLUAJIbHO-IKOHOMHUYECKUX
BOIIPOCOB, TOIZa KaK HalMOHAJbHBII
BOIIPOC PEalTM30BBIBAJICA B paMKax
MOMYJSPHON B TO BpeMsl M€ HaHCJa-
BH3Ma.

Wnen commanusma, maHcnaBu3Ma, a
COOTBETCTBCHHO W aBTOHOMH3Ma 00Yy-
CIIOBJIMBAJIUCH TEM, YTO UMEHHO CaMO-
Jep’KaBHe OIpPENeTHIoO epBoOoYepes-
HOCTbH HJICOJIOTHYECKOTO HAIpaBICHHS
YKPaWHCKOTO HAI[MOHAJIBHOTO JIBYIKE-
HUSI, U3 TIpUMaTa MepBUYHOCTH OOPHOBI
3a COIMAaJIbHOE 0CBOOOXKICHUE, KOTOPOE
JIOJKHO OBUIO OTKPBITH MyTh M JUIS Ha-
[MOHAILHOTO OCBOOOXKICHHUS — CO37a-
HUE aBTOHOMUHU, (erepaly Wik CaMo-
CTOSITEILHOTO TocyaapcTBa [16, c. 164].
Ilpy sTOM HE CTOMUT HEJOOLICHHBATHh
BIUSIHAUEC POCCHUCKUX TOJUTHYCCKUX
CHJI, KOTOPBIC BIUSIN Ha OOIIECTBEH-
HO-TIOJINTUYIECKYIO MBICITb HaJHETIPOB-
CKHX YKPaWHIIEB.

3HayuTeNpHAs YacTh YKPaWHCKHUX
MOJIMTUYECKUX MapTUi ITnudepasbHO-Je-
MOKPaTUYECKOTO HalpaBiIeHHsI BOOOIIE
OTOLIA OT MJEU ABTOHOMHMH B MOJIb3Y
(dbenepanusmMa, KOTOPBIM BO3HHUKAN Kak
ONIMO3ULIUS K CAMOACPKABUIO.

B 06mem, Hagano XX B. cTaso KIo-
YEBBIM IEPUOJIOM TMOJUTU3AIUU yKpa-
WHCKOTO HAI[MOHAIBHOTO IBMIKCHUS H
OTIPENIENTUIO0 KITFOUEeBBIE BEKTOPHI pa3-
BUTHSI TOCYZapCTBEHHUYECKOH MBICIH
YKpauHIICB B IEPBOH YETBEPTH BeEKa.
K Havanmy ykpanmHCKON HallMOHaJIBHO-
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JleMOKpaTuyeckor pepomouun 1917-
1921 rr. monuTHYECKHE MapTUU MPOLI-
14, o MHeHuto B. fIpemuyka, Tpu 3Ta-
na: 1) 1899-1907 rr.; 2) 1907-1914 rr;;
3) 1914-1917 rr. [16, c. 438-440]. ITpu
9TOM Ka)KJbIH M3 3TUX 1TANoOB MPHUCYI]
kak Hapanenposbio, Tak u [anunuu.
EnvHCTBEHHOE OTIMYHME 3aKIIOYAETCA
B TOM, YTO B TEUEHHE BTOPOTO JTara
1907-1914 rr. B Hanguenposse B ycio-
BHSIX pPEaKIHH TPOMCXOAUT TEPEXo] K
HENOJIUTHYECKOH aearenbHOCTH. CBH-
JETENBCTBOM 3TOIO SIBISIETCS AEATEIb-
HOCTh HEJIETaJlbHOTO MEXIapTUHHOTO
o0benuuenuss OOIEecTBa yKPAaMHCKUX
nocTynoBues. [Ipu 3Tom ocHOBHOE cO-
JIepKaHue «YKPauHCKOTO  BOMPOCa»
TOTO BPEMEHH CBOJWIOCH K UACSIM
aBTOHOMM3Ma-(enepanusma. B Tanu-
MY CUTYaIus ObLIa JIy4Ille, a peansa-
nus pedopmsl Bceobmiero n3buparens-
HOTO IIpaBa Jajia IIaHCHl yKPaWHCKUM
MapTUHHBIM JIeATeIsIM pealn30BaTh Ha
MPaKTUKE CBOM IJIaHbI.

BeiBogsl. [Ipoananusuposas conep-
JKaHUE TOJUTHUYECKHUX MPOTPaMM yKpa-
MHCKHMX MOJUTHYECKHX MapTUil Hauana
XX B. U OTpakeHHE B HUX «yKPAUHCKO-
TO BOIIPOCA», MOXKHO CIEJIaTh CIEeNyIo-
1Y€ BBIBOABIL:

—xoHen] XIX — Hauano XX BB. cTano
BpEMEHEM MOJUTH3ALIUN YKPAMHCKOTO
HallHOHAJILHOTO JBIDKEHUS W (OpPMU-
pOBaHMSI KOHLEIIIIUU COOOPHOCTH YKpa-
WHCKHX 3eMellb. B KoHTekcTe aHanmza
SBOJIIOIIMHM  «yKPAaHMHCKOTO  BOIPOCa»
HcCIelyeMblil TepuoJ O3HAMEHOBAJCS
AKIIEHTUPOBAHMEM BHHMAHMs Ha MOHS-
TUSAX «HAIUs», «HALUOHAJIBHOE ToCy-
JapCTBO», KOTOPBIE CTAIU OCHOBOM ro-
CydapcTBEHHOW uueu ykpauHies. [lpu
otoM Jia lanuuuum u Hagguenposbs
ObUIM TPUCYIIU CHCHU(PUUCCKUEC YEPTHI
KaKk OpPTaHM3allH IOJNTHYECKHAX Tap-
THH, TaKk W COAEPKAHUS MX TOJTHTHYE-
CKHX IIpOTpamMm;

— XapakTepHOHW 4epToil 3amagHo-
YKPauHCKUX MapTHH OBIIO OpPHEHTH-
pOBaHHE HCKIIOUUTEIBHO Ha Jeralb-
HbIE METOJbl TOJIUTHYECKOH OOpHOBI U
NPUMEHEHHE KOHCTUTYIMOHHBIX HOPM
umiepun [a6cOyproB B obecrieueHUU
Hal[MOHAJIBHO-TIOIUTUYECKUX TMpaB U
COOTBETCTBYIOIIETO PEIICHUS «yKpauH-
CKOT0O BOIpoca». XapaKTepHOU 4epToil
MOJINTUYECKOTO  JBIKeHUs [ ammun
OBLIO TaK)Ke TO, YTO MAPTHU OBUIM HE
TOJIBKO TTOJINTUYECKHMH 00pazoBaHUS-
MH, HO ¥ BBINIOJHSUTH CBOM 00s3aTeib-
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CTBa, MOCKOJBbKY OBLIM TpPEICTaBICHbI
B KpPaeBOM ceiiMe ¥ MMIIEpPCKOM MapJa-
MEHTE;

— Ui monuTh4Yeckux maptuit Han-
JHETIPOBbSI XapaKTePHBIM ObLIO BBI/E-
JICHHE TpeX HACOJIOTUYECKUX HaAIpaB-
JICHUH — HE3aBUCUMOTO, TNOepai-1eMo-
KpaTHYECKOTO ¥ COIMA-IIeMOKpaTHye-
ckoro. [Ipn 3TOM Maen HE3aBHCUMOCTH
0Ka3aJINCh HE IMOMYJISIPHBIMHU, ITOCKOJb-
Ky TPaHWYMIN C HUACSIMH «HAIUH» W
«HaNHOHANMH3Ma». JIOMUHUPYIOIIHUMH
ObUTM W COIMaln3Ma, KOTOphIE B
MOJINTUYECKOW TJIOCKOCTH TpaHUYH-
I ¢ aBTOHOMH3MOM U (eiepann3mMoM.
ConepkaHue «yKPauHCKOIO BOIMPOCA»
BBIILIO 3a TMpeaensl OopbObI 3a pac-
HIUPEHNE HANMOHAIBHO-KYJIBTYPHBIX H
COIMAJIBHBIX MPaB U MPHOOPETO YEeTKO
BBIPAKCHHBIC TIPABOBBIC YEPTHI.
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SUMMARY
The article examines the legal nature and criminal-legal content of the discharge of juveniles from punishment with the probation.
It was analyzed the preconditions and grounds for using this type of discharge juveniles from punishment and serving it. It was de-
termined the features of the use of discharge types, provided by the criminal law of some foreign countries, which are similar in their
criminal-law content to the discharge of juveniles from punishment with the probation, that is provided in the criminal law of Ukraine.
Key words: discharge of juveniles from punishment with the probation, preconditions, grounds, criminal law of some foreign
countries.

TEOPETUYECKHUE OCOBEHHOCTHU OCBOBOXJEHNWSI HECOBEPIIEHHOJIETHUX
OT HAKA3AHUA C UCTIBITAHUEM B YTOJIOBHOM ITPABE YKPANHBI
N YI'OJIOBHOM ITPABE OTAEJIBHBIX 3APYBEXHBIX TOCYJAPCTB

Amnacracua CUJIKOBA,
acTMpaHT KadeIpbl yToIOBHOTO IpaBa
HaunonanbHoM akaieMuy BHyTPEHHUX €1,
1opuct OO0 «tOD «MHITPAKCH»

AHHOTAIUA

B crarbe uccnenyercs popuaudeckas Ipupoaa 1 yroJloBHO-IIPaBOBOE COJEPiKaHUE 0CBOOOXKIECHHS HECOBEPIICHHOIETHUX OT Ha-
Ka3aHUs ¢ UchbITaHueM. [IpoaHann3upoBaHbl YCIOBUS U OCHOBAHHS NPUMEHEHHS JaHHOTO BH/Ia OCBOOOXK/ICHUSI HECOBEPLICHHOJIET-
HHX OT HaKa3aHus U ero oTobBaHusA. OnpezeneHbl 0COOEHHOCTH NPUMEHEHHS BUI0B 0CBOOOXKICHUS, TIPELYCMOTPEHHBIX YTOJIOBHBIM
[PaBOM HEKOTOPBIX 3apyOeikHBIX TOCYIApCTB, KOTOPbIE IIOJOOHBI 110 CBOEMY yrOJIOBHO-IIPABOBOMY COJICP)KaHUIO OCBOOOXKAEHHIO He-
COBEPIICHHOIETHUX OT HAKa3aHUsI C UCIIBITAHUEM, TIPETyCMOTPEHHOMY B YTOJIOBHOM TpaBe YKpauHBI.

KuroueBbie ciioBa: 0cBOOOXKI€HHE HECOBEPIIEHHOJIETHUX OT HAKA3aHUS C UCTIBITAHUEM, YCIOBHS, OCHOBaHUS, YTOJIOBHOE TIPABO
HEKOTOPBIX 3apyOeKHBIX TOCYIapCTB.

REZUMAT
Articolul exploreaza natura juridica si continutul penal-juridic al eliberarii minorilor de pedeapsa printr-un proces. Au fost analiza-
te conditiile si motivele aplicarii acestui tip de eliberare a minorilor de la pedeapsa si de deservire. Sunt definite particularitatile apli-
carii tipurilor de scutiri prevazute de legea penald a anumitor state strdine, care sunt similare in continutul lor penal-legal cu eliberarea
minorilor de la pedepsirea cu procesul prevazut de legea penald a Ucrainei.
Cuvinte cheie: eliberarea minorilor de pedeapsa cu judecata, conditiile, motivele, dreptul penal al unor state straine.

Formulation of the problem.
With the adopted Law of Ukraine “On
Probation”, that came into force on
27.02.2015, in our country appeared the
need of the reform of Ukrainian criminal
law by introducing new legal relation in
the legal fields, which are related to the
probation, are specifying the order and
terms of service the probation period
for persons exempted from punishment,
including juveniles. Therefore, the study
of the theoretical aspects of such a type
of discharge juveniles from punishment
as the discharge of juveniles from

punishment with a probation, is not
only in the criminal law of Ukraine,
but also in the criminal law of certain
foreign countries, will contribute to
implementation of a systematic approach
in developing concrete suggestions to
improve the provisions of the Criminal
Code of Ukraine (hereinafter — the CC of
Ukraine).

Status of research. The problems

of  discharge  from  punishment
with the probation was examined
in research of  H.H. Kadari,

L.I. Karpets, O.0. Knyzhenko, G.A. Kriger,

V.A. Lomako, D.V. Rivman, M.F. Savvin,
A.V. Savchenko, E.A. Sarkisova,
S.V.Sakhnuk, V.I. Shakun, V.V. Skybitskyi,
Y.M. Tkachevskyi and others.

Purpose and tasks of the article.
The purpose of this article is to examine
the legal nature and criminal content of
the discharge juveniles from punishment
with the probation and analysis of the
features of using the discharge types
provided by the criminal law of some
foreign countries, that is similar in their
criminal law content to the discharge
juveniles from punishment with a
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probation, provided in the criminal law
of Ukraine.

The aim of the research is based
on the following tasks: 1) to analyze
the provisions of the Criminal Code of
Ukraine and laws on criminal liability
of certain foreign states; 2) to develop
appropriate suggestions for improving the
legislation of Ukraine in this area.

Presenting the main material. First
of all, it is sensible to find out the legal
nature and the basic criminal law content
of this type of discharge juveniles from
punishment in the criminal law of Ukraine.

In order to determine the legal nature of
the discharge juveniles from punishment
with the probation, it should be noted,
that this measure of a criminal nature is a
“special” type in relation to the discharge
from punishment with a probation. The
provisions of § 1 of Art. 104 of the CC of
Ukraine [1], which regulates this type of
discharge juveniles from punishment and
its serving, is referral. In order to apply
this special measure of a criminal nature,
it is necessary to refer to the provisions
regulating the relevant general criminal-
legal measure, — Art. 75-78 of the CC of
Ukraine.

The discharge juveniles  from
punishment with the probation is
an optional type of discharge — its

implemented through the discretionary
powers of the court, taking into account all
the grounds for the application of this type
of discharge, and conditional, since in the
case of a minor person discharge, during
the test period, the obligations are assigned
by Art. 76 of the CC of Ukraine, in the case
of failure to perform, the person will be
sent by a court to serve the sentence.

If a minor person convicted during
the probationary period fulfilled the
duties assigned to him or her and did not
commit a new crime, the discharge of a
minor person from serving a sentence
with the probation is embodied in this
form of criminal liability as “conditional
non-punishment”. In another case,
there is a mixed form of criminal
responsibility — the conditional non-use of
punishment is combined with the actual
execution of punishment.

Precondition for the use of exemption
from serving a sentence with the probation
to juveniles in accordance with Art. 75 of
the CC of Ukraine, § 2 of Art. 104 of the
CC of Ukraine is arresting or incarceration
for a term not exceeding five years.

Most scholars underline, that the
impossibility of discharge of juveniles
from punishment and serving it
with the probation, while imposing
such punishment as corrective labor,
significantly reduces the scope of
applying the discharge juveniles from
punishment and serving it with a
probation. In particular, in certain foreign
countries the court has the right to apply
a similar type of discharge also in cases
of imposing punishments, which are not
related to imprisonment. Thus, in Art. 77x
of the Criminal Code of the Netherlands
(hereinafter — CC of the Netherlands) is
determined the possibility by the court
to exempt from serving a sentence in the
form of public works, fine or deprivation
of the right to drive a vehicle with the
probation of minor persons [21], in Art.
42 of the Criminal Code of the Swiss
Confederation (hereinafter — CC of
the Swiss Confederation) provides the
possibility of conditional sentencing
of minors — to stop the execution of
punishment in the form of fines, public
works and imprisonment [16], according
to Art. 25 of the Criminal Code of Japan
(hereinafter — CC of Japan), the delay of
the sentence execution may be applied in
the case of sentencing to imprisonment
with or without a compulsory labor
for a term up to three years or a fine of
up to five hundred thousand yen [12],
in Art. 171 of the Criminal Code of
the Federative Democratic Republic
of Ethiopia (hereinafter — CC of the
Federative Democratic Republic of
Ethiopia) provides the possibility of
applying a deferral for the execution
of a guilty verdict to juveniles with
probation in the case of sentencing to
a fine or imprisonment [20], and in
accordance with Art. 150 of the Criminal
Code of the Federal Republic of Somalia
(hereinafter — CC of the Federal Republic
of Somalia), applying the provisional
sentence of execution of a court verdict
to the minor persons is possible in the
case of sentencing to imprisonment or
pecuniary punishment [24].

Therefore, we consider the importance
of extending the possibility of applying
the discharge juveniles from punishment
with the probation and also, when a
minor person is convicted in the form of
corrective labor.

With regard to the grounds for the
exemption from serving a sentence with
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a probation by minor persons, from the
analysis of § 1 of Art. 75 of the CC of
Ukraine is shown, that they are: the gravity
of the crime, the person characteristic
and other circumstances of the case,
which give the court the opportunity to
make a conclusion on the correction of
the convicted person without serving a
sentence.

Similar grounds for the use of this
type of discharge are determined in the
laws on criminal liability of a number
of foreign states. Thus, the court may
postpone the execution of the sentence:
when the purpose of the punishment
can be achieved without its execution
(Art. 92 of the Criminal Code of the
Republic of Lithuania (hereinafter — CC
of the Republic of Lithuania) [22], taking
into account the personality of the
convicted person, his further attitude to
the crime, the reasons, that led him to
commit a crime, the nature of the event
etc. (Art. 26 of the Criminal Code of the
Argentine Republic (hereinafter — CC of
the Argentine Republic) [8], the existence
of criminal offenses, previous good
behaviour, personality of the convicted
person, the nature and conditions of the
crime, the committing reasons (Art. 103
of the Criminal Code of the Republic
of Nicaragua (hereinafter — CC of the
Republic of Nicaragua). [15] In postponing
the execution of a sentence, the court shall
take into account: the criminal danger
of the convicted person as well as the
existence of others criminal cases against
him or her and personal circumstances
(Art. 80 of the Criminal Code of the
Kingdom of Spain (hereinafter — CC of
the Kingdom of Spain) [25], the identity
of a juvenile convict, his or her way of
life in the past, the circumstances of
committing a crime, the behaviour after
the committing, the lifestyle and results,
that may arise in case of applying the
deferral of a sentence execution (§ 21 of
the German Federal Law on the juvenile)
[13], the characteristic of a guilty person,
living conditions, previous lifestyle, and
behaviour after the crime (§ 2 Art. 69
of the Criminal Code of the Republic of
Poland (hereinafter — CC of the Republic
of Poland) [23], the nature, past, age,
state of health or mental condition of the
person, the nature of the offense and the
extenuating circumstances in which the
crime was committed (§ 1, Art. 306 of the
Criminal Procedure Code of Sri Lanka



[10], the circumstances of the crime
committing, the nature of the crime and
the personality of the offender (§ 1 of Art.
38 of the Criminal Code of the United
Republic of Tanzania) [17].

Thus, § 1 of Art. 75 of the CC of
Ukraine provides sufficient grounds for
the court to exempt minor persons from
serving the punishment with a probation.

According to § 3 of Art. 104 of the CC
of Ukraine, the probation period is set for
a period of one to two years.

The CC of Ukraine does not specify
the correlation of the duration of the
probation period with the type and
time period of the sentence. Therefore,
according to some scholars, the probation
period is usually set according to
the length of the sentence prescribed
conditionally, and to deviate from such
principle is admissible only in extreme
cases and with the obligatory motivation
for the need for such a deviation [29, 117].

In criminal laws of some foreign
states the duration of the probationary
period in a certain way correlates with
the term of the sentence. For an example,
Art. 92 of the CC of the Republic of
Lithuania provides the postponement
of the sentence execution in the form of
imprisonment for a term of one to three
years in the case of conviction of a minor
person to imprisonment due to negligence
of one or more crimes or to imprisonment
for a term not exceeding four years for
committing of one or several intentional
crimes, Art. 38 of the CC of the United
Republic of Tanzania determines, that
the probation period should be no more
than twelve months, Art. 33 of the New
South Wales Criminal Procedure Law on
Children states, that the probation period
for the release of juveniles from serving a
sentence is up to two years [9].

The length of the probationary period
in the Kingdom of Spain is longer than the
term of the punishment, in § 2 of Art. 80
of the CC determines, that the period of
suspending the sentence should be from
two to five years in the case of sentencing in
the form of imprisonment up to two years,
in the Federal Republic of Germany —
§§ 21, 22 of the German Federal Law on
the juvenile indicates, that the duration of
the probation period is from two to three
years in the case of the imposition of a
punishment in the form of imprisonment
for a term not exceeding one year, in Art.
70 of the CC of the Republic of Poland —

in the case of a suspended sentence in the
form of imprisonment up to one year, the
length of the probation period is from one
to three years, and in the case of applying
a suspended sentence to a person, who has
committed a violent crime, the length of
the probation period is from two to five
years, in Art. 44 of the CC of the Swiss
Confederation — the probation period
for pausing the execution of a court
sentence is set from two to five years, in
§ 3 of Art. 51 of the Criminal Code of the
Republic of Turkey (hereinafter — CC of
the Republic of Turkey) — the probation
period may be from one to three years, but
in any case not less than the time duration
of the imposed punishment, in Art. 74
of the Criminal Code of the People’s
Republic of China (hereinafter — CC of
the People’s Republic of China) — the
probation period for imprisonment for
a period not exceeding two years, short-
term imprisonment or a fine may be
from two to five years [19], in Art. 25 of
the CC of Japan — the postponement of
the punishment implementation may be
applied for a period of one to five years
in the case of sentencing to imprisonment
along with engaging in compulsory labor
or without it for a term up to three years
or a fine of up to five hundred Thousands
Yen, the CC of the Federative Democratic
Republic of Ethiopia in § 2 of Art. 171
mentions the possibility for the court to
establish a probation period of minor
persons from one to three years, Art. 14a
of the Criminal Code of the Republic
of Indonesia (hereinafter — the CC of
the Republic of Indonesia) determines,
that in the case of convicting a minor
to imprisonment up to one year, the
probation period shall be no more than
two years and in cases of committing
certain offenses concerning the general
security of persons, property and public
health, which are related to public order
and morality — no more than three years
[11], in Art. 27bis of the CC of the
Argentine Republic is provided, that in
postponing the execution of a sentence
by which a minor person is sentenced to
imprisonment of up to three years, the
probation period has to be from two to four
years, Art. 103 of the CC of the Republic
of Nicaragua contains provisions, that in
the case of convicting a minor person to
imprisonment up to three years, the court
may suspend the sentence execution for a
probation period of two to five years.

Taking into account the provisions
of the above-mentioned foreign states,
it should be noted, that the length of the
probation period from one to two years
is a sufficient period of time for effective
educational influence in order to correct
the convicted person.

The question of determining the
starting point of the trial period is complex,
since the CC of Ukraine specifies only its
duration. In § 1 of Art. 165 of the CEC of
Ukraine states, that the probation period
is calculated from the moment, when the
court verdict is pronounced [2].

In accordance with § 1 of Art. 376 of
the Criminal Procedure Code of Ukraine,
a judgment is pronounced in public
immediately after the court leaves the
consultative room. The chairman during
the court proceeding clarifies the content
of the decision, the procedure and time for
its appeal [3].

However, in our opinion, the
most appropriate is the position of
A.O. Klevtsov, according to which the
probation period starts from the moment
of entering the sentence into force [30,
121], since the discharge from punishment
with a probation is one of the forms of
criminal liability, and according to the
decision of the Constitutional Court of
Ukraine of 27.10.1999, criminal liability
starts from the moment of entering into
force the court’s verdict [6, 274-275].

Thus, accordingto § 1 of Art. 532 ofthe
CPC of Ukraine, the verdict or decision of
the court of first instance, the decision of
the investigating judge, unless otherwise
is provided by this Code, becomes valid
after the end of the submission period for
filling an appeal, established by this Code,
if no such complaint has been filed [3].

In addition, as A.O. Klevtsov
underlines, this position is fully correlates
with the provisions of Art. 88; 89; 108
of the CC of Ukraine, concerning the
calculation of the expiry date of the
criminal records in case of discharge
from punishment with the probation.
Thus, in Art. 88 of the CC of Ukraine
states, that a person is known for having
a criminal record from the day of the legal
enforcement of a guilty verdict and until
the expiry date of the criminal records of
conviction. It means, that the probation
period should be deducted from the day
a guilty verdict enters into force [9, 123].

The experience of foreign countries on
this issue is quite significant. For example,
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§ 2 of Art. 77 of the CC of the Netherlands
mentions the probation period, which
begins on the fifteenth day after the notice
of the exemption from serving the sentence
with a probation was given during the time,
that has not yet passed for the appeal, § 22
of the German Federal Law on Juvenile
Justice indicates, that the probation period
runs from the moment the court’s decision
comes into force, Art. 70 of the CC of the
Republic of Poland states, that the delay
in the sentence execution begins with the
entry into force the court’s decision, Art.
52 of the Israel law on Criminal Law
specifies the conditional release from
imprisonment, that begins on the day of
entering into force the sentence about the
imposition of a punishment [26], Art. 14b
of the CC of the Republic of Indonesia
mentions, that the probation period shall
take effect as soon as the sentence has
become final.

The Law of Ukraine No. 1492-VIII of
07.09.2016 “On Amendments to Certain
Legislative Acts of Ukraine Concerning
the Enforcement of Criminal Sentences
and the Realization of the Rights of
Convicted Persons” [5] modified the Art.
76 of the CC of Ukraine, which set out an
exhaustive list of duties, that could have
been used by a court. At the same time,
the so-called basic duties were set out,
the imposition of which in the case of the
discharge of juveniles from punishment
with the probation is the court’s duty, and
additional ones.

The court is obliged to impose on the
convicted person the following duties,
when applying for the discharge of
juveniles from serving a sentence with the
probation:

1) to show up periodically for
registration with the authorized probation
body;

2) notify the competent authority
on probation about the change of the
residence, work or study address.

The court may additionally impose
the following obligations:

1) to ask the victim publicly or in a
different form for forgiveness;

2) not to leave Ukraine without the
consent of the authorized probation body;

3) to work for an employer or by the
referral of the authorized probation body
apply to the State Employment Service
for registration as an unemployed person
and to work, if he or she was offered an
appropriate position (job);

4) to take actions, that are provided by
the probation program;

5) to take a course of treatment from
mental disorders and behaviour as a result
of the use of psychoactive substances or a
disease, that is a danger to others;

6) to follow to the requirements
established by the court regarding certain
actions, restrictions on communication,
travel and leisure activities.

The criminal law of certain foreign
states provides similar (in content)
obligations, which are imposed by a
juvenile court. Art. 92 of the CC of
the Republic of Lithuania, § 57 of the
Criminal Code of the Kingdom of
Denmark (hereinafter — CC Criminal
Code of the Kingdom of Denmark) [28,
48], Art. 72 of the CC of the Republic of
Poland, § 2 of Art. 51 of the CC of the
Republic of Turkey, Art. 74 CC of the
People's Republic of China, Art. 197, 198
CC of the Federative Democratic Republic
of Ethiopia, Art. 150 CC of the Federal
Republic of Somalia, Art. 38 of the CC of
the United Republic of Tanzania, Art. 104
of the CC of the Republic of Nicaragua
also provide on a minor person the
possibility of the obligation to compensate
for or eliminate pecuniary damage.

Thus, the CC of Ukraine should
contain a provision of extending the
list of duties, that can be applied by the
court to minor persons in the event of
discharge from serving a sentence with
the probation, in particular: to compensate
the harm to the victim.

The feature of the discharge of
juveniles from punishment and serving
it with the probation, compared to the
general type of such discharge, is the right
of the court to assign to an individual,
with his or her consent or request, the
obligation to supervise the convicted
person and to conduct educational work
(§ 4 of Art. 104 CC of Ukraine). This
mechanism is also known to the criminal
law of foreign states: § 57 of the CC of
the Kingdom of Denmark provides the
supervision of an authorized person
over the convicted, § 24 of the German
Federal Law on the juvenile provides the
appointment of an assistant, Art. 73 of the
CC of the Republic of Poland mentions
the duty of the court to appoint a curator
or a person, who has confidence in order
to educate the convict, § 2 of Art. 44 CC
of the Swiss Confederation offers the right
of the court to appoint an employee of the

LEGEA SI VIATA

probation service, § 5 of Art. 51 of the CC
of the Republic of Turkey describes the
right of the court to appoint an expert to
support the released person, Art. 76 CC
of the People’s Republic of China, Art.
25th CC of Japan indicates the duty of
transfer under the supervision of a public
organization by location of the convict,
Art. 62-2 of the Criminal Code of the
Republic of Korea (hereinafter — CC of
the Republic of Korea) determines, that
the execution of a conditional release
under bail is delayed for the minor person
[29, 37], Art. 199 CC of the Federative
Democratic Republic of Ethiopia, Art. 14d
CC of the Republic of Indonesia, § 2 of
Art. 24 Tasmania Laws on sentences [18]
provide an appointment of a probation
officer (an official).

In certain cases, when a minor person
is discharge from punishment with the
probation from serving the main sentence,
the court may not release him or her from
serving additional punishment in the
form of a fine, deprivation of the right
to occupy certain positions or engage in
certain activities.

If a convicted person does not perform
the assigned duties or systematically
commit offenses, that have led to
administrative penalties and which indicate
a reluctance to go to the correction path,
the court shall send that person to serve
the sentence. Understanding “systematic
offenses committing” is described in
§ 10 of the Plenum Resolution of the
Supreme Court No. 7 “On the practice
of criminal punishment appointment
by courts” of 24.10.2003 — according
to § 2 of Art. 78 of the CC of Ukraine,
a court on application of a body, which
supervises the behaviour of a convicted
person discharged from punishment with
the probation, may decide to cancel the
release and send a sentenced person to
serve his or her sentence in case of non-
fulfilment of assigned duties specified in
Art. 76 of the CC, or systematic (three or
more times) committing offenses leading
to administrative penalties and indicating
his or her reluctance to enter the correction
path [7, 64].

If a minor aged 14 to 16 years old
is convicted of committing a crime
before arrest (we do not agree with this
position of scholars, taking into account
the provisions of Art. 101 of the CC of
Ukraine) or imprisonment and discharge
from punishment with the probation,



during the probation period systematically
commits an offense, which indicates his or
her reluctance to go to the correction path,
no such reaction will be taken to such
person, since a person aged between 14
and 16 cannot be brought to administrative
liability, therefore they cannot be subject
to administrative penalties, which is a
requirement for sending a sentenced
person to serve the sentence. In this
regard, after the expiry of the probation
period while deciding about the release
of such person from the punishment,
except taking into account the execution
of obligations in accordance with Art. 76
of the CC of Ukraine, it seems relevant
to simultaneously evaluate the behaviour
of a minor person during the probation
period [27, 1011].

If the convict will commit a new
crime, the court will apply the rules
provided in Art. 71, 72 of the CC of
Ukraine, that means the punishment (that
was imposed on a previously committed
crime) has to be joined in whole or in part
to the punishment for a new offense.

Almost in all analyzed laws on the
criminal liability of certain foreign states
(§ 3 of Art. 92 of the CC of the Republic
of Lithuania, § 60 of the CC of the
Kingdom of Denmark, Art. 84 of the CC
of the Kingdom of Spain, paragraph § of
§ 26 of the German Federal Law on the
juvenile, Art. 75 of the CC of the Republic
of Poland, Art. 46 of the CC of the Swiss
Confederation, Art. 52 of the Israeli Law
on Criminal Law, Art. 75, 75-1 of the
CC of the People’s Republic of China,
Art. 63-65 of the CC of the Republic of
Korea, Art. 200 of the CC of the Federal
Democratic Republic of Ethiopia, § 3,
§ 12, Act of the Republic of Mauritius
on juvenile offenders [14], § 3, Art. 150
of the CC of the Federal Republic of
Somalia, Art. 38 A of the CC of the United
Republic of Tanzania, Art. 14f of the CC
of the Republic of Indonesia, Art. 26, 27
of the Tasmanian Law on sentences, Art.
27 of the CC of the Argentine Republic,
Art. 105 of the CC of the Republic of
Nicaragua) the same order is established
for the final release of minor persons or
sending them for serving a sentence in
case of non-fulfilment the duties during
the probation period or the commission of
anew crime.

In addition, § 3 of Art. 92 of the CC of
the Republic of Lithuania, § 60 of the CC
of the Kingdom of Denmark and Art. 200

of the CC of the Federative Democratic
Republic of Ethiopia, provide for the
possibility of a court to initially apply a
warning, concerning the possibility of
serving a punishment, in case of a violation
of the minor person the obligations during
the probation period. And in § 3 of Art.
92 of the CC of the Republic of Lithuania,
§ 60 of the CC of the Kingdom of Denmark,
Art. 84 CC of the Kingdom of Spain, § 2
of Art. 46 CC of the Swiss Confederation,
Art. 52 of the Israeli law on Criminal Law
indicated the possibility of extending the
probation period in case of violation the
responsibilities by a minor person.

It is worth supporting the position of
A.O.Klevtsov, concerning the controversy
of the name of this type of discharge. The
term “discharge from serving a sentence
with the probation” denies the humanistic
nature of this institution, moreover,
it creates a sense of repression of this
institute. The term “probation” is more
about the technique, the mechanisms and
is not acceptable to the person. Exemption
from serving a sentence with a trial creates
an impression not about the humanity of
this institute, but about its cruel nature,
which consists of a certain number of tests
for a person who committed a crime [30,
54]. The “conditional conviction” term is
also ineffective, since conditional is not
a conviction, but serving a sentence by a
minor person.

If we take into account the experience
of some foreign countries, the Kingdom
of Denmark, the Federal Democratic
Republic of Ethiopia, the Federal Republic
of Somalia, the Republic of Indonesia,
Tasmania, the Argentine Republic, the
Republic of Nicaragua have a delayed
execution of the sentence. However, the
use of such experience is controversial in
the criminal law of Ukraine. First of all, this
is due to the fact, that Art. 536 of the CPC
of Ukraine provides for the possibility of
using by the court at the phase of execution
the sentence a criminal-procedural measure
as delaying its execution in case of severe
illness of the convicted person, which
hinders the punishment, pregnancy of the
convicted person or if she has a young
child, or if the immediate serving of a
sentence can involve exceptionally severe
consequences for the convicted person or
his/her family due to special circumstances
(fire, natural disaster, serious illness or
death of the only working family member,
etc.) [3].
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Thus, the discharge juveniles from
serving a sentence with a probation is
possible subject to the improvement of
the convicted without serving a sentence,
and the delay in the sentence execution
relates to the postponement of the
sentence execution to a specified time in
connection with certain circumstances
that necessarily indicate the objective
impossibility of execution of sentenced
sentences.

Conclusions. Discharge juveniles
from serving a sentence with a probation is
a special type of exemption from serving
a trial sentence and has its own features.
A precondition for the application of this
type of dismissal in accordance with §
2 of Art. 104 of the CC of Ukraine is a
conviction of a minor person to arrest or
imprisonment for a specified term (not
more than five years).

Taking into account the experience of
certain foreign countries in applying this
type of discharge, we consider the most
successful name as “conditional release of
minor persons from serving a sentence”,
and we suggest to extend the scope of
application of the exemption of minors
from serving a sentence with a probation;
and in condemning a minor person to
punishment in the form of corrective
labor.

At the legislative level, there is no
time from which the calculation of the
probation period begins. In our opinion,
the most substantiated is the position,
according to which the trial period begins
from the moment, when the verdict has
entered into force.

The Law of Ukraine No. 1492-VIII of
07.09.2016 “On Amendments to Certain
Legislative Acts of Ukraine Concerning
the Enforcement of Criminal Sentences
and the Realization of the Rights of
Convicted Persons”, Art. 76 of the CC
of Ukraine, which set out an exhaustive
list of duties, that could be imposed by
a court on the convicted person, was
introduced in the new edition. At the
same time, the so-called basic obligations
were set out, the imposition of which in
the case of the discharge a minor person
from punishment with the probation is the
court’s duty, and additional.

As a result of the analysis of laws on
the criminal liability of certain foreign
countries, we consider the necessity to
add Art. 76 of the CC of Ukraine with
a provision, which extends the list of



MARTIE 2018

duties, that can be applied by a court to
minor persons in the event of discharge
from punishment with the probation, in
particular: to compensate for the harm
done to the victim in the case of an
independent income of a minor person.
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OCHOBAHMHUA U ITOPAAOK
INPUMEHEHMNUA 3AJIOTA

Auzekceii CHTAIIIO,
TIaBHBIA KOHCYNBTAHT OTAea 0000IeH s CyIeOHOM MPaKTHKH
U OpPraHMU3aI[HOHHO-METOJUUECKOHM OMOIIH CyAaM HU3IIETO YPOBHS
Hay4YHO-9KCIIEPTHOTO yIpPaBIECHUS
Beicuiero crienuain3upoBaHHOIO cyJa YKpauHbl
110 PACCMOTPEHUIO TPAXKTAHCKUX U YTOJIOBHBIX A€

AHHOTADIUA

B nanHoi1 Hay4yHOH cTaTbe ompeaeaeHbl OCHOBAHHS PUMEHEHHUS 3aJI0Ta KaK Mephl
HpecedyeHnst B yroJIOBHOM Hpou3BoicTBe. OmpesesneHbl OCHOBHbIC IPHYMHBI OTKa3a B
YAOBIETBOPEHHH XOAATaHCTB O MpUMEeHeHNH 3anora. Ha ocHoBanum ananmsa cyneOHon
NPaKTUKH ONpeJesIeHbl CIy4an HEeMPaBUILHOTO OIPENIeNICHUs pa3Mepa U MPUMEHEHUs
3ajora. PackpbIT nepeueHs cyObeKTOB, KOTOPBIE MOTYT BHOCHTB 3aJI0T; X YIIOJTHOMOUCH-
HBIC €T0 OMPEeeATh. PACKPHIT MOPSIOK BHECEHHMS U MOPSIIOK BO3BpATa 3aora.

KiroueBble ciioBa: MeporpusiTue, Mepa IpecedeHus], yrojloBHbIH Hporece, yro-
JIOBHOE TIPOM3BO/ICTBO, 3aJI0T, IOMAIIHUI apecT, COAEPHAHKE MO CTPaXKEeH, TUIHOE 10-
PYUHTEIHCTBO, JINIHOE 00S3aTEIHCTBO.

GROUNDS AND PROCEDURE FOR THE USE OF COLLATERAL

Oleksey SYTAILO,
the Chief Consultant
of the Department of the Generalization of Judicial Practice and Organizational
and Methodological Assistance to the Courts
of the lowest level of the scientific and expert management of the
Higher Specialized Court of Ukraine for the consideration of civil and criminal cases

SUMMARY

In this scientific article, the grounds for using collateral have been identified as a pre-
cautionary measure in a criminal proceeding. The main reasons for the refusal to satisty
the applications for the use of collateral are determined. Based on the analysis of judicial
practice, cases of incorrect determination of the size and use of collateral have been
identified. The list of subjects that may be pledged and authorized to identify them is dis-
closed. The order of making and the procedure for the return of collateral are disclosed.

Key words: measure, preventive measure, criminal procedure, criminal proce-
edings, pledge, house arrest, detention, personal guarantee, personal commitment.

REZUMAT

in acest articol stiintific motivele pentru utilizarea garantiei ca misura preventiva in
cadrul procedurilor penale. Se determina principalele motive pentru refuzul de a satisface
cererile de utilizare a garantiei. Pe baza analizei jurisprudentei definitd utilizarea abuziva
a determina marimea si aplicarea garantiei. Dezvaluit lista entitatilor care pot face un
angajament, si autorizat sa stabileasca. Ordinea de depunere si ordinea de returnare a
gajului sunt prezentate.

Cuvinte cheie: actiune, o masura preventiva, procedura penala, procedurile penale,
cautiune, arest la domiciliu, detentie, securitate personald, angajament personal.

ITocranoBka npodaemst. [lox mepa-
MH 00€CIIeueHHs YTOJIOBHOTO TPOU3BO-
CTBA IPUHATO HOHUMATH MPEIyCMOTPEH-
HbIE YTOJIOBHO-TIPOLIECCYAIbHBIM KOJIEK-
com Ykpaunsl (nanee — YIIK) mepsl npu-
HYJMTEJIBHOIO XapakTepa, NpUMeHsAeMbIe
NpY HAJIMYUM OCHOBaHMH M B NOPSAJKE,
YCTaHOBJIEHHOM 3aKOHOM, B LEJAX Ipe-
JOTBpAIEHUs] U IIPEOJOJIEHUs HEraTuB-

HBIX OOCTOSATENBCTB, KOTOPBIE MPETST-
CTBYIOT WJIH MOTYT TIPEMsTCTBOBATH pe-
LICHUIO 33/1a4 YTOJIOBHOT'O CY/JOIIPOU3BO/I-
CTBa, OOECIICYEHHIO €ro JEeHCTBEHHOCTH
[1]. OcHOBaHmsAMY 1JIs1 TPUMEHEHUS] Mep
obecriedeHns1 YroJOBHOTO NPOM3BOACTBA
VIIK onpenensieT: cyniecTBoBaHHE 000-
CHOBAHHOTO IIO/I03PEHUS O COBEPLICHUU
YTOJIOBHOTO NPECTYIUICHUs TaKoW crerie-
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HH TSDKECTH, YTO MOXKET OBITh OCHOBaHU-
eM JUId TIPUMEHEeHus Mep obecnedeHHs
YTOJIOBHOTO IIPOU3BOJICTBA; TIOTPEOHOCTH
J0CYyIeOHOTO  paccieloBaHus OIPaB/Ibl-
BAlOT TAKyI0 CTEMNEHb BMEIIATENbCTBA B
mpaBa U CBOOOABI JINYHOCTH, O KOTOPOM
TOBOPHUTCSI B XOJaraiicTBe clegoBare-
75, TIPOKYpOpa; MOXET OBITh BEITTOJHE-
HO 3a/laHue, JJISI MCIIOJHEHHUSI KOTOPOTO
clie/10Barelb, MPOKYpOp 00pamarTcs ¢
xonaraiictBoM. K onHO#l nM3 Takux Mmep
OTHOCHTCSI 3aJI0T KaK Mepa Mpeaynpean-
TEJBHOTO XapaKTepa.

AKTyaJIbHOCTh TeMbl HCCJIeI0Ba-
HHSI. AKTYaJIbHOCTb T€MbI UCCIIEIOBAaHUS
MOATBEPKAACTCS CTEINEHbIO HEPACKPBITO-
CTH OCHOBAaHHUH M MOpsIIKAa MPUMEHEHUS
3ajora.

Cocrosinue mccaenopanus. Iccie-
JIOBAaHWE OT/JECNBHBIX AaCIEKTOB YTOJOB-
HO-TIPOLIECCYaNIbHOTO NIPUHYKICHUS, B
TOM YHCJIE M 3aJI0Ta, OCBEIIa B CBOMX
paborax Takue aBTopsl, kak b. B. By-
naroB, A. JI. Bypsxos, C. ®. Kospura,
10. 1. Jlumun, A. A. Jluene, B.A. Mu-
xaitnos, W. JI. [leTpyxun u ap.

H3no:xeHnne 0CHOBHOTO MaTepHaa.
OnHUM U3 KJIIOYEBBIX MOHITUH B NPaBo-
BOM II0JI€ Mep MpPEeAyNpeIUTENIbHOTO Xa-
pakTepa SBISIETCS TOHSITHE «IIPABOBOE
MOZIO3PEHUE» — OIpPEAETICHUE, KOTOPOTO
CErofiHS HET B YTOJIOBHO-IIPOIECCYallb-
HOM 3aKOHOJATeNbCTBE YKpauHbl. Ilpn
PEIICHHN BOIPOCA TOJIKOBAHUS TTOHSTHS
«IIPaBOBOE TMOI03PEHNE» CYJbH, COTTIACHO
00001IeHHI0 CyieOHON MPaKTHKH IO pac-
CMOTPEHHIO CIIEICTBEHHBIM Cy/Abel Xoza-
TaificTB O MPUMEHEHUH Mep 00ecCIeueHus
YTOJIOBHOTO MPOU3BOJICTBA, JOJKHBI yUH-
THIBaTh 3aKpeIUICHHYI0 B CT. 17 3akoHa
VikpanHbl «O BBINOIHCHUU PEIISHUH U
NIPUMEHEHUU NpPaKkTuKu EBpomneickoro
cyzia 1o IpaBaM 4eJI0BeKa» [2], MO3UIHI0
EBpomneiickoro cyna mo mpaBaMm 4enoBe-
Ka, OTPaKEHHYIO, B YaCTHOCTH, B ITyHKTE
175 pemenust ot 21 anpesns 2011 mo nemy
«Heurmopyk u Momrkano mpotuB Vkpa-
HHBI», COINIACHO KOTOPOH TEPMHUH «000-
CHOBAaHHOE II0JI03PEHUE» O3HAYAET, YTO
cymecTByroT (akTtbl minM uH(OpMauus,
KOTOpbIE MOTYT YO€AHUTh OOBEKTHBHOTO
HaOJIroaTeNs B TOM, YTO JIUIIO, O KOTOPOM
UJET pedb, MOIIO COBEPIIUTDH IIPaBOHAPY-
menne (pemenue no aery «Doxe, Komr-
6emn n Xapmm npotuB CoeTMHEHHOTO
Koponescta» or 30 asrycra 1990 r,
I1. 32, Series A, Ne 182). Llens 3aneprka-
HUS U JOTIPOCa 3aKII0YaeTCsl B COmeH-
CTBUM PACCJIEOBAaHHUIO TIPECTYIUICHUS

4yepe3 MOATBEPXKJCHHE WM OIPOBEp-
KEHHE TIOJI03PEHUH, KOTOpbIE CTalH
OCHOBaHHUEM JUIA 3a/iepkanus (cM. Pere-
Hue no aeny «Mioppeii nporus Coenu-
nernoro KoponeBctBay or 28 OKTsOpst
1994 ronma, 1. 55, Series A, Ne 300-A).

XonaraiicTBO O NPUMEHEHUH Mep
obecrieueHns yToJIOBHOTO MPOM3BOICTBA
MoAaeTCsl B MECTHBIN o0muit cyx, B mpe-
Jenax TEePPUTOPHAIIBHON  IOPHCAMKIIUI
KOTOPOTO HAaXOJUTCsl OpraH J0CyaeOHOro
paccnenoBanus. Takue xozparaiicTa pac-
CMaTPHUBAIOTCSL  CJICJICTBEHHBIM  CY/bEHi,
KOTOpBIH Ompenesnsercs aBTOMaTH3HPO-
BaHHOM CHUCTEMOH JOKYMEHTO00OpOTa
cyna.

ITo pesymbrataM pacCMOTPEHHUS XO-
JaTtaiicTBa O TPUMEHEHHH MeEphl 00e-
CHEYCHUSI  YTOJIOBHOTO  IPOM3BOACTBA
CIIC/ICTBCHHBIIl Cy/ibsi BIpPaBE BBIHECTH
MIOCTAHOBJIEHHE O: 1) yIOBIETBOPEHUU
XojaraiicTBa; 2) OTKa3e B yHOBIICTBOpE-
HUM XOJaTalicTBa; 3) BO3Bpare ero st
yCTpaHEeHHs HeJOCTATKOB, €CIIH XoJaTai-
CTBO IIOZAaHO CJIEJICTBEHHOMY Cyabe 0Oe3
coOmtonieHnst  TpeOOBaHMM, ONpe/eseH-
HbIX cooTBeTcTBYIOLIEeH HopMmoit KIIK.

Pemas Bompoc 0 TpuUMEHEHHH,
MPOAOJUKEHUH, HM3MEHEHHW WM OTMe-
HE MEphl TPECEedeHus] MpU paccMOTpe-
HHM  COOTBETCTBYIOIIMX  XOJATalCTB
CIEICTBCHHBIM Cyabsl, Cyld KaxKObId pa3
00s13aHBI:  OCYIIECTBIISITH ITOJTHOMOYHS
o cyneOHOMy KOHTPONIO 3a colmose-
HUEM TIpaB, CBOOOJ M MHTEPECOB JIHI] B
YTOJIOBHOM IPOM3BOACTBE B XOIE JOCY-
JeOHOro  pacciesoBaHus U CyaeOHOro
pa30uparenbcTBa, JIEHCTBOBAaTh B COOT-
BETCTBHU C TPEeOOBAHUSAMH YTOJIOBHOTO
[IPOLIECCYANIbHOTO  3aKOHA;  IIOMHMTb,
YTO KPUTEPHM Ul W30paHHs TOTO HIIM
HMHOTO TIPECEYEeHUS] MPETyCMOTPEHBI B
4. 1 ct. 194 VIIK, a motomy ciencTBeH-
HBIM CyIbsi, Cy[l PEIIAIOT BOIPOC O IpPHU-
MEHEHHH MEpHl IPECeUeHHs, eCIH II0
pe3yibraTaM pacCMOTPEHUs XoJaraiicTBa
ycTaHOBAT: 1) Hajmu4ywe 0OOCHOBAaHHOTO
MIO/I03PEHNs B COBEPIICHUH MO/103peBa-
€MbIM, OOBHMHSEMBIM YTOJOBHOIO IIpe-
CTyIUICHHS; 2) HAJU4YUe JOCTAaTOYHBIX
OCHOBaHHWI MoOJNararb, 4YTO CYIIECTBYET
XOTs1 ObI OJIMH U3 PUCKOB (CKPBIBATHCS OT
OpraHoB J0CYAEOHOTO paccieaoBaHus 1/
WIN Cyla; YHHYTOXKHTh, CIPATAaTh HJIH
HCKa3UTh JI00YI0 M3 BEMIEH WIH JOKY-
MEHTOB, MMEIOIINX CYIIECTBCHHOE 3Ha-
YEeHHUEe ISl YCTAaHOBJIEHUSI 0OCTOSTEIBCTB
YTOJIOBHOTO IPABOHAPYIICHHUS; HE3aKOH-
HO BIIMSITH Ha TIOTEPIIEBIIET0, CBUIETEII,

JIPYroro 1oJ03peBaeMoro, 0OBHHAEMOTO,
JKCIEpTa, CIELHAINCTa B 3TOM )K€ yro-
JIOBHOM TIPOM3BOJICTBE; MNPENATCTBOBATH
YIOJIOBHOMY IIPOM3BOJACTBY MHBIM 00Opa-
30M; COBEPIIUTH IPYroe yrojIOBHOC IIpe-
CTYIUICHHE WM MPOJOKUTH YTOJOBHEIE
MIPaBOHAPYIICHUS; 3) HEIOCTAaTOYHOCTD
MIPUMEHEHHsI Ooee MATKUX Mep JUIs Ipe-
JTOTBPAIIEHHS PUCKA WIIH PUCKOB, YKa3aH-
HBIM B XOJaTaiicTBe; MPOBEPSTH HAIMUUE
OCHOBAaHUI W eIV TPUMEHEHHS Mepbl
MPECEYEHHs] B YTOJIOBHOM IPOU3BOJCTBE,
yCTaHaBIMBaTh U OOOCHOBAaHHOCTb Ta-
KHe TIPUYMHBI, YyYUThIBas (pakTHyecKue
JIAHHbIC, YCTAHOBJICHHBIE KOHKDPETHbBIE
00CTOSITENILCTBA YTOJIOBHOTO TIPOM3BO/I-
CTBA; YYMTBHIBATh, YTO MEPHI IPECCYCHHS
B YTOJIOBHOM IIPOU3BOZCTBE OrPaHUIHBA-
IOT TIpaBa YEJIOBEKAa HAa CBOOOMY M JIHMU-
HYI0O HETPHKOCHOBEHHOCTH, TapaHTHPO-
BaHHbIE CT. 5 KoHBeHIIMM 0 3amuTe mpas
YeroBeKa U OCHOBHBIX c¢B0OOx 1950 roma
(KonBeHIMs1), @ TOTOMY MOTYT OBITh IIPH-
MEHEHBI TOJIBKO NPH HAJINYUK 3aKOHHON
LIeJIM U OCHOBaHUH, onpeaeneHHbx YIIK,
C Y4YEeTOM COOTBETCTBYIOILIEH NPaKTHKH
EBponeiickoro cyna mo mpaBam 4enoBeKa
(ECIIY) — umeTh B BUY, 4TO K MO03pe-
BacMOMY, OOBHMHSEMOMY B COBEPIICHUH
MIPECTYIUICHHS, 32 KOTOPOE MPeTyCMOTpe-
HO OCHOBHOE HaKa3zaHME B BHJE mITpada
Oostee TPU THICSYN HEOOIAraeéMbIX MHHU-
MYMOB JOXOJIOB TpaklaH, MOXET OBITH
IIpUMEHEHa Mepa IPECeYCHUs] TOJIBKO B
BUJIC 3aJI0Ta WM COAEPXKaHMS TOJ] CTpa-
Kell B Cllydasx M B MOpSAAKE, MIPELyCMO-
TpeHHbIX miaBoi 18 VIIK (u. 7 ct. 194
VIIK); TiaTenbHO MpOBepsTh COOTIONe-
HHE YNOJHOMOYEHHBIMU OpraHaMu Tpe-
6oBanuit crateit 207 - 213 VIIK B ciyua-
X 3aepiKaHus JInla 6e3 MOCTaHOBICHUS
CIIEACTBEHHOTO CyAbH, cyaa [3].

CyIIHOCTb 3aJ10Ta KaKk MephI Ipecede-
HUSI B YTOJIOBHOM TPOW3BOJCTBE 3aKITIO-
YaeTcsl BO BHECCHNUH CPEJICTB B ICHEIKHOM
einHNIe YKpauHbI Ha CTICIHAIbHBIN CUeT,
OTIPEICTICHHBII B ITOPSI/IKE, YCTaHOBJICH-
HoM Kabunerom MuHHCTpOB YKpauHsl, ¢
Lenblo o0ecIieYeH s BBIIOJIHEHUS 110/10-
3peBacMbIM, OOBHHIEMBIM, BO3JIO)KEHHBIX
Ha Hero o0sI3aHHOCTEH Mo yCI0BUEM 00-
paleHHs: BHECEHHBIX CPEJCTB B JOXOJ IO~
CyJapcTBa B CIydac HEBBITIOIHEHHS ITHX
0053aHHOCTEH.

Crnenyer OTMETHTh, 4TO B CyaeOHOM
MIPAaKTHKE BCTPEYAIOTCS CIydan Hempa-
BIJIGHOTO OIPEIETICHUSI W TPUMEHEHHS
3anora. Ha ocHoBanuu cyneOHOH mpak-
THUKU MBI MOYKEM BBIJICIIUTD CIIETYOIIHe:
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1) napymenue HOopMm cT. 194 VIIK,
KOIZIa CJICJICTBEHHBIE Cy[bU B IIOCTAHOB-
JICHUSIX O IPUMEHEHUH MEPBI IIPECEUCHUst
B BHUJIC 3aJI0Ta HE OIPEIEISIOT KOHKPET-
HBIX OO0S3aHHOCTEH, BO3JAaraeMblx Ha
MIOZ03PEBAEMOT0, a TAKXKE HE YKA3bIBAIOT
JIUII, Ha KOTOPBIX OH HAJIOKEH;

2) mpoTrBOpedne nojaokeHuit ct. 309
VIIK nocraHOBIEHHS O TPHMEHEHUH
MepBI IPEeCeueHHs B BUJIE 3aJI0Ta, B KOTO-
PBIX YKa3bIBAETCS, YTO TaKHE PEIICHUsS
MOryT OBITh OOKaJOBaHbI B aleJUISALH-
OHHOM Topsiike. Hanpumep, cienctseH-
HBI cynps [anuikoro pailoHHOro cyna
r.JIpBOBa, paccMOTpeB XOJaTraiiCTBO O
NPUMEHEHHH MEpbl IIPECEYCHUst B BHIEC
3aj10ra, B Pe30JIIOTHBHON YacTH peLICHHs
yKa3ajl Ha BO3MOXKHOCTb €ro 00»ajoBa-
HHS B QlCJUIILMOHHOM MOPSAKE B IIATHI-
HEBHBIM CPOK CO JHS TOMYYCHUS KOITHH
MIOCTAQHOBJIGHN. AHAJIOTUYHOE Hapy-
[IeHHe OBLIO JIOMYIICHO CIIeICTBEHHBIM
cyabeit CBepIUIOBCKOTO TOPOACKOTO Cy/a
Jlyranckoii obnacry;

3) HecoOJdIofeHUE CIIEACTBEHHBIMU
CYIbSMH HPOLECCYATbHOTO MOPSIKA U3~
OpaHus TaKOH Mepbl IIPECeYeHHs KaK 3a-
nor. Hampumep, cleaCcTBEeHHBIM CyIbei
Poxwuenckoro paitonHoro cyna BombiH-
CKOIl 001acTH yHOBIETBOPEHO XOjaTaii-
CTBO cnenoBaTtenss o0 M30paHUM MephI
MIPECeUeHHs B BHJIE 3aJI0Ta B OTHOIICHUH
B., mono3peBaemMoro B COBEpIICHHH Tpe-
CTYIUICHHSI, TIPEIyCMOTPEHHOTO 4. 2 CT.
307 VK. Pa3mep 3anora ompenerneH B
cymme 23000 rpH, a Takke BO3JIOXKEHBI
Ha I10JI03PEBAEMOr0 OIIpeJIe/ICHHbIE 00s-
3aHHOCTH, IPEAYCMOTPEHHBIE U. 5 cT. 194
VIIK. OngHako B CBOEM MOCTAHOBIEHUH
CJICJICTBEHHBIH Cy/ibsi HE YKa3aj CPOK, Ha
KOTOPBIA 3TH O00S3aHHOCTH BO3JIOXKEHBI,
a TaKkXKe He yKa3al ¥ COOTBETCTBEHHO He
pazbsicHun TpeboBanus 4. 6 ct. 182 VIIK
1 TO, YTO HEBBITIOIHCHNE YKa3aHHBIX AeH-
CTBHH B yCTAQHOBJIEHHBIH CpPOK SIBIISIETCS
OCHOBAHHUEM JUISI pAaCCMOTPEHUsI BOIIpOca
00 m30paHNH B OTHOLICHUH ITOJJ03pEBae-
MOro JIpyroil Mepbl npecedeHus; 4) npu
pPacCMOTPEHHMH XOJATalCTB  clenoBaTe-
neid 00 u30paHWM Mepbl NpEecedyeHHs B
BHUJIC 3JI0Ta HE BCE CJICICTBEHHBIE CY/IbH
P PACCMOTPEHUHM TAKUX XOJAaTalCTB
BBISICHSIIOT CYIIIECTBOBAHHE BO3MOXKHOCTH
BHECCHHS ITOJ03PEBACMbIM HJIH 3aJI0TO/1a-
TEJIEM 3aJI0Ta B pa3Mepe, yKa3aHHOM B XO-
JaTtaiicTBe CIIEIOBATENS, a TAK)KE MHEHHE
CTOPOHBI 3aIIUTHI O pa3mepe 3anora [4].

PaccMoTpeHue  CIIeICTBEHHBIM  Cy-
IIbEH, CyZIOM XOAaTaliicTBa 0 MPUMEHEHHH,

U3MEHEHUH MEpbl MPEeCceYeHHs OCYyLIeCT-
BiIsieTcsl Ge30TIararesibHO, HO He MO3/1Hee
CEeMUJIECSTH JIBYX 4acOB ¢ MOMEHTa (hak-
THUYECKOTO 3a/IepiKaHus 110703PEBaeMOro,
00BUHsIEMOTO (MOMEHT (haKTHYECKOTO 3a-
JepKaHust UKCUPYETCs B IPOTOKOJIE 3a-
JICpPKaHUsI) UK C MOMEHTA MOCTYILICHUS
B CY/I XOJIaTaiCTBa, €CIIM MOI03PEBACMBIi,
0OBHHSIEMBIII HAXOAWUTCS Ha CcBOOOAE (B
TAKOM Clly4ae CJICJCTBCHHBIH CYIbs, CYI
Ha3HAYaloT JIaTy CyIeOHOTo 3aceqaHus u
OCYLIECTBIAIOT CyaeOHbIl BbI30B). Tak-
e Oe30TararesibHO (C MOMEHTA [01auK
XOJIaTaliCTBa I0J03PEBaEMbIM, OOBHHSE-
MBIM, €r0 3aIlUTHUKOM B CyJ€) OCYLIeCT-
BIISICTCS PACCMOTPEHUE CIIEJCTBEHHBIM
CYIbei, CyIOM XOAaTallCTBO 00 W3MEHe-
HHUM MepHl IpecedeHust [3].

Cremyer OTMETHTh, YTO CJICACTBCH-
HBI CyIbs, Cyld JIOJDKCH TIIATEIbHO
MPOBEPSTh COOTBETCTBHE IIPEACTABICH-
HOTO XOJaTaicTBa CIICIOBATENs, MPOKY-
popa O MPUMEHEHHH MEpbI MPECCUCHHUSI
TpeboBanusm ct. 184 VIIK, a Taxke
CBOCBPEMEHHOCTb [PEeJIOCTABIICHUS
M0/I03PEBACMOMY, OOBHHAEMOMY KOITHH
XOJaTaliCTBA M MaTepHajioB, KOTOPBIMH
000CHOBBIBAETCSI HEOOXOAUMOCTh MPH-
MEHEHHUS MepbI NpecedeHus (He To3aHee,
geMm 3a 3:00 1o Hawama pacCMOTPEHUS
xonaraiicta). B ciydae necobmromeHus
clefoBaTenieM, IPOKypopoM TpeboBa-
Huit c1. 184 VIIK ciencTBeHHBIN Cyabs
paccMarpuBaeT COOTBETCTBYIOIIEE XOa-
TAfCTBO M OTKA3bIBAaCT B €r0 YIOBJICTBO-
penun. Cieayer UMETh B BUILY, UTO U3Me-
HHUTb WIM JIOTIOJIHUTH TIPEACTABICHHOE K
CIICJICTBEHHOMY CYJIbE€, Cy/ly XOAaTalCTBO
0 IPUMEHEHHHU MepBbI IPECEUeHUs BIIpaBe
TOJIBKO IIPOKYPOD.

Paccmotpenne xonaraiicTBa o npume-
HEHUM MEpBI MPECEYCHHs MPOU3BOAUTCS
C y4acTHEeM IIPOKYypopa, MoA03pEeBaeMoro,
0OBHHSIEMOTO, €r0 3aI[UTHHKA.

OCHOBaHHUSIMH JUISL OTKa3a B yIOBJIET-
BOPCHHH XOJlaTaicTBa cieaoBares (mpo-
Kypopa) 00 w30paHMHM Mephl Ipecede-
HHS B BHJE 3aJI0Ta CJICJICTBEHHbBIC CYJbU
OIIPE/IeIIAIOT HEI0KAa3aHHOCTBIO 00CTOS-
TENIbCTB, CBHUJIETEILCTBYIOLIUX O CyIIle-
CTBOBAaHMH DHUCKOB, IIPEIYCMOTPEHHBIX
m. 54. 1 cr. 177 VIIK, u 06CTOATEILCTB,
KOTOpBIE JOCTATOYHBI JUIsl YOKICHUS,
YTO HU ONHA U3 OoJee MSIIKHX Mep He
MOKET IPEIOTBPATUTh I0KAa3aHHOE IPU
paccCMOTpPEHUU pUCKAa WIM PUCKOB. Tak,
Hanpumep, ITOCTaHOBICHHEM  Clie/loBa-
Tenst cyapu Komcomonbekoro paifoHHOro
cyma r.Xepcona ot 21.01.2013 otkazano
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B YJIOBJICTBOPEHHHU XOJlaTalCTBa CJIe/10Ba-
Tenst 00 u3bpanun Y., nomo3peBaeMomy B
COBEPIICHUM MPECTYIJICHHS, MPEeIyCMO-
TperHoro 4. 3 ct. 368 YK, npeceuenus B
Buzie 3anora. OGOCHOBBIBasi CBOE pellie-
HUE, CIEACTBEHHBIN Cyabs yKa3al, 4ToO B
COOTBETCTBUH C XOAATalCTBOM IPHUMEHE-
HUE TakOW MepBl MpecedeHns Kak 3ajor
HEOOXOMMO TS JINIIEHUS] BO3MOKHOCTH
10JI03PEBAEMOTO CKPBITH 3aJIOTOBOE UMY~
IIECTBO OT BOBMOYKHOM €ro KOH(HCKAIHH,
HE3aKOHHO BJIMATH HA CBUAETENEH U Ipe-
IITCTBOBATh YTOJOBHOMY IPOM3BOACTBY
HHBIM o0pa3oM. B coorBercTBHM CO CT.
177 YIIK mepsl He NPUMEHSIOTCS C Lie-
JBI0 TIPEIOTBPATHTh, CKPBITh «3aJI0r0-
BOE» UMYIIECTBO, ockonbky YIIK ompe-
JIeNSIeT ISl ATOTO ApPYyrue Mepnl obecre-
YEeHHUS YTOJIOBHOTO ITPOM3BOJICTBA.

Eme oque nmpumMep oTKasa CIIeICTBEH-
HBIM cyzbel JIynkoro roppalioHHOrO cyna
B N30paHMU MEpHI IPECEUCHUS B BUE 3a-
nora B pasmepe 57 350 rpH B OTHOIIICHUHT
10/103pEBAEMOT0 B COBEPLICHUU TPECTY-
IJICHUA, TPEAYCMOTpPEHHOro 4. 3 cr. 364
VYK, MOCKOJIBKY OTCYTCTBYIOT OOBEKTHB-
HBIE CBEJICHUS O CYIIECTBOBAHUHU 00CTOS-
TEIIbCTB, KOTOPBIC MOTYT CBHJIETEIILCTBO-
BaTh 00 YKJIIOHEHHH IOJ03PEBAEMOI0 OT
CJIEICTBHS U CyJia, @ TAKXK€ OTCYTCTBYIOT
JaHHBIE, KOTOPHIC IOATBEPXKIAIOT, YTO
MEHee CTporasi Mepa IpPECedeHHUs, UeM
3aJI0T, HE MOKET 00eCHEeYHTH JIOJDKHOTO
MPOIIeCCYaTbHOTO ITOBECHNUS IT0J03PEBa-
emoro [4].

Taxoke npu pereHny BOrpoca o npoj-
JICHUHU CPOKa JICHCTBUS MEPBI IIPECCUCHUS
B BHUJIC 3aJ0Ta CJIEACTBEHHBIM CY/bSIM
HY)XHO PYKOBOJICTBOBATHCS MOJIOKEHU-
eM 4. 6 cT. 194 VIIK, coracHo koTopoit
00513aHHOCTH, TIPEYCMOTPEHHBIE YaCThIO
MATON HACTOSIIEH CTAaThH, MOTYT OBITh
BO3JIOXKCHBI Ha TOJJ03PEBAEMOI0 HA CPOK
He Oonee MByX MecsmeB. B To ke Bpe-
Ms B CiIydae HEOOXOAMMOCTH 3TOT CPOK
MOXET OBITh TIPOJICH IO XONATalHCTBY
TOJIBKO TIPOKypopa. JlanHoe XomaraiicTBO
MOfIaeTCsl B MECTHBIM CyJl, B Ipelernax
TEPPUTOPUAIBHON FOPUCAUKIIMU KOTOPO-
IO OCYILIECTBISIETCS JOCyAeOHOe pacciie-
noBanue. CIeICTBEHHBIN Cyabs 00s3aH
paccMoTpeTh X04aTalCTBO O OKOHYAHUS
CpOKa JICHCTBHUS MPEABIAYIIETO PELICHHS
COIVIACHO TpaBHJIaM, MPETyCMOTPEHHBIM
JUIL PacCMOTPEHMsI XojaraiicTBa O IpH-
MEHEHUH MEpBI TIPECEUCHNSI.

MexaHu3M BHECEHUs, BO3BpaTa M 00-
pamieHnst B J0XOJ TOCYyJapcTBa CPEICTB
B Cllydae TNpHMEHEHHUs Mephl Ipecede-
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HUS B BUJIE 3aJ10Ta, BEIOPAHHBIH € LEIbIO
obecriedeHHss HaJUICKAIIEr0 MOBEICHHS
JIMLA, B OTHOLIEHUH KOTOPOTO MpPUMEHE-
Ha Mepa MPEeCceyYeHHs, ero SIBKU IO BbI-
30By K CIIEJIOBATENIO, NMPOKYPOPY WIIH B
Cyll, a TAaKXKe BBIIIOJIHEHNE APYTUX BO3-
JIOKCHHBIX Ha HETO OOSI3aHHOCTEH, Tpe-
YCMOTPEHHBIX TOJIOKECHUSIMH ~ YTOJIOB-
HO-TIPOLIECCYaIbHOTO KOfIeKca YKpauHBbI,
yperynmupoBan [locranoBnennem Kabu-
HeTa MuHHCTPOB YKpauHel oT 11 sHBaps
2012 Ne 15 «O6 yrBepxnennu Ilopsiaka
BHECEHHs CPEJICTB Ha CHELHAIbHBII cueT
B Cllydae NMPUMEHEHHMS 3aJI0ra KaK Mepsbl
npeceyeHus» [5].

3aJ10r BHOCUTCS B HAIIMOHAJILHOM e~
HE)XHOHW €IMHHUIIE Ha CIEIHAIbHBINA CUET
TepPUTOPHANTBHOTO  ympaBieHus locy-
JAPCTBEHHON CyneOHOW aJIMUHUCTPAITUI
YKkpauHbl, KOTOPOE OCYIIECTBISIET Opra-
HU3AIIMOHHOE W (pUHAHCOBOE obecriede-
HUE JIeITeIILHOCTH CyJla, KOTOPBIH H30pai
Mepy TIpecedeHus] B BHUJE 3ajora, N
aneJUILIMOHHOTO Cy/a, KOTOPbId u30pai
TaKyl0 Mepy IpecedeHHs, OTKPbIThIH B
opranax Ka3HaueiicTBa B yCTaHOBJIEH-
HOM 3aKOHOJATeNIbCTBOM MOpsiaKe (na-
Jiee — JICTIO3UTHBIN CUET).

CyObeKTaMH, KOTOpbIe MOTYT BHOCHTh
3aJI0T, B COOTBETCTBUU C YTOJIOBHBIM IIPO-
LIeCCyalIbHBIM 3aKOHOATEIbCTBOM, SIBIISI-
ores: 1) momo3peBaeMblif, OOBHUHICMBII
WIN JIpyToe JINIO, JIEHCTBYIOIIEe OT €ro
HWMeHH; 2) 3aJorofarens — apyroe ¢usu-
YEeCKOE WIH IOPHIMYECKOE JINII0, KOTOPOe
BHOCHT CPEICTBA OT CBOETO HMEHH.

B T0 e Bpems, 3a510T He MOKET ObITh
BHECEH IOPUIMYECKUMH JIMLIAMH ToCcyiap-
CTBEHHOW WMJIM KOMMYHAJIbHOU COOCTBEH-
HOCTH, WJIX KOTOpbIe (QUHAHCUPYIOTCS M3
MECTHOTO, TOCYJapCTBEHHOTO OHofKe-
Ta, OromKkera ABTOHOMHOUM PecmyOmuku
KpsIm, mn B ycTaBHOM KamuTasle KOTO-
PBIX JOJIS TOCYAApPCTBEHHON, KOMMYHAaITb-
HOW COOCTBEHHOCTH WJIHM NpHHAJJIEKa-
el cyObeKTy XO3sIHCTBOBAHHSI, SIBIISIETCS
B TOCYIapCTBEHHOI WM KOMMYHaIIbHOI
COOCTBEHHOCTH.

Pasmep 3amora ompenensercs B
MIOCTAHOBJICHUH CJIEACTBEHHOTO CY/bH,
cyna o0 u30paHWU B OTHOIICHHU JIUIA
Mepbl IpeceyeHus B BHJE 3aiora. Be-
CEHHE CpEJCTB Ha JICTMO3MTHBIH CcHeT
OCYIIECTBIISICTCS. HA OCHOBAHUU IIJIATEXK-
HOTO JOKYMEHTA JIUIIA FJIN 3a]I0TOAATEIs
HE TI03/IHee TSTH JHEH co JHSA M30paHust
Mephl IpeceueHus B Buzae 3asora. Ilma-
TEXHBIH JOKYMEHT C OTMETKOH OaHka
00 WCIIOJHEHUH NPEIOCTaBISIETCS Clle-

JIOBATeIIo0, IPOKYPOpY, CYIdy, KOTOPBIit
OCYIIECTBIISIET YTOJIOBHOE IPOU3BOICTBO.
CpezcTBa, BHECEHHBIC B KayeCTBE 3aJI0-
ra, MojUIe)Kar BO3BPATy IMOJHOCTBIO HIIM
YAaCTUYHO B CJIy4asiX, NPEeIyCMOTPEHHBIX
VYTOJI0BHBIM NIPOIECCYyaTbHBIM KOIEKCOM
VKkpanHbl. 3a;or BO3BPALIACTCS JIHILY
WJI 3QJI0TOJATENI0 B Oe3HAIMYHON (Hop-
Me Ha yKa3aHHBII UMM OaHKOBCKHI CUeT,
a B Cllydae OTCYTCTBHSI TaKOro cdera —
HAJIMYHBIMU Yepe3 OaHKU WU Tpearnpu-
SITHSL TIOYTOBOM CBSI3H.

Jlis BO3BpaTa CpelicTB, BHECCHHBIX B
KayecTBe 3aJI0Ta, JIMLO MIIH 3aJI0T0aTelb
MOZIAIOT B TEPPUTOPHAIBEHOE YIIPABICHHUE
TocymapcTBeHHON  CyneOHOM — aaMHHU-
CTpany YKpauHbl WIM aneJUISIUOHHBII
CyJl, KOTOPOMY OTKPBIT JACMO3UTHEIH CUeT,
Kyga OBUI BHECEH 3aJIOT, CICAYIONINe
JIOKYMEHTHI: 1) 3asiBIE€HHE JIMIA WIN 3a-
jorofarens, B KOTOPOM 00s3aTeNbHO
YKa3bIBAIOTCS PEKBU3UTHI OAHKOBCKOTO
cdeTa, Ha KOTOPBIA OyayT 3adHCIIATHCS
CpeicTBa, IOAJIEXKAlMe BO3BpaTry, a B
cllyqae OTCYTCTBHSL OAaHKOBCKOTO cue-
Ta— CBEAEHMs O OAHKE WU NPEANPUATHI
MOYTOBOM CBSI3M; 2) 3aBEpPEHHAs CYIOM
KOIMSL IIOCTAHOBJICHUS CJICICTBEHHOIO
CyIbH, CyJa, IPUTOBOpPA Cy/ia, B KOTOPOM
COIEPIKUTCSA PEIICHHE O BO3BPAILICHUHN
3anora; 3) KOs TUIATeKHOTO WM WHO-
ro JOKyMEHTa, MMOJATBEPIKAAONIEro (hakT
BHECEHHS CPEJICTB B KAaYECTBE 3aJI0Ta.

TeppuropunansHoe yrpasieHue [o-
CYIapCTBEHHON CyneOHOW aJMUHHCTpA-
MK YKpPauHbl WM aleIALHOHHbBIN CyI,
KOTOpBIM M30pan Mepy INpeceueHus B
BUJIC 3aJI0Ta, PACCMAaTPUBACT YKa3aHHbIC
JIOKYMEHTbI U B TEYECHHE IATH PabouMx
JIHEH CO JIHS MX MOCTYIUICHHUS IIPH YCIIO-
BUH 3a4KCJICHHS CPEJICTB Ha JICTIO3UTHBIH
CYeT, TOTOBUT U mopaeT B opraH Kasna-
YelCTBa MJIaTeKHOE MOPyIEHHE O BO3Bpa-
Te cpencTB. Bo3Bpar cpencTs, BHECEHHBIX
B KayeCTBE 3aJI0Ta, OCYIIECTBIISIETCS B Te-
YeHHUe MATH pabounx JHEW co JHS MOCTY-
TUTEHVSI TUTATEeXKHBIX ITOPYIESHUH TepPUTO-
puanpHOro ynpasieHus locyrmapcTBeH-
HOU CyeOHOM aJIMUHUCTPAIMU YKPaUHbI
WM aNeJUIALIHOHHOIO Cy/a, KOTOPbIH 13-
Opain Mepy IpecedeHHs: B BHJE 3aJI0Ta, B
opran KasnauelicTa.

OOpatieHue 3ajora B JI0X0 rocynap-
CTBa OCYIIECTBIISICTCS HA OCHOBAaHMH ILIa-
TEKHOTO TIOPYYCHHUS TEPPUTOPHATLHOTO
yrpasineHus: [ocyrapcTBeHHON cyaeOHOiT
AIMUAHUCTPAIMH YKpAWHBl WIN amesuis-
LMOHHOTO Cy/1a, IPEeJOCTaBICHHOTO B Op-
ran Ka3naueiicTBa, B KOTOPOM OTKPBIT Jie-

MO3UTHBII CYET, HAa KOTOPbIH ObLII BHECEH
3asior. Konust mocTaHoBIEHUS CIEACTBEH-
HOTO CyIbH, CyJa, IPUIOBOpa MECTHOTO
Cy/la HaIpaBIISIeTCsl B TEUCHHUE IISATU JAHEH
CO JIHS BCTYIUICHHSI B 3aKOHHYIO CHITY
CIIEACTBEHHBIM CyZbEH (CYIOM), KOTOPBII
UX MOCTaHOBHJI WJIM MPUHSI, B TEPPUTO-
puanbHOE ympasieHue [ocygapcTBeHHOM
cyneOHON aAMUHHUCTPAlMK YKpawWHbl, Ha
JIETIO3UTHBIN CUET KOTOPOTO OBLT BHECCH
3aJI0T, JUTS TOATOTOBKH IUIATEKHOTO TIO-
pyueHUs.

[TnarexHoe MOpydYeHUE BblIaeTCs
TEPPUTOPHANIBHBIM yIIpaBieHueM locy-
APCTBEHHOM CyneOHOW agMHHUCTPALUK
VKpauHbl B TEYCHUE IIATH PabOUMX JHEH
CO JHS TOCTYIUICHHMS PpELIeHUs Clel-
CTBEHHOTO CYJbH, CyZla, IPUTOBOpa Cyaa
(anmeNISIIUOHHBIM CyAOM — B TEUCHHE
IITH padodnX AHEH cO JHS BBHIHECEHUS
OTIpEIeTICHNSI WIIN TIPUTOBOPA CYJIa), BCTY-
MMUBIIUTO B 3aKOHHYIO CHIIY, B KOTOPBIX
COZIepKUTCS perieHne 00 oOpalieHun 3a-
Jjora B JOXOJ TOCYyJapcTBa, NMPUHATOE B
cllyqasix, IpelyCMOTPEHHBIX YTOJOBHBIM
MPOLECCYaNIbHBIM KOJAEKCOM YKPAWHBI.

Urak, cinenyer OTMETHTb, 4YTO W3
[POBEJICHHOIO AaHaJIu3a OTKA30B ClIe]-
CTBEHHBIX CyAeH B YJOBJICTBOPEHHU XO-
naraiictea 0 HMPUMEHEHHH Mep, B TOM
YHCIIe 3aJ0Ta, CIEAYET, YTO CIIEA0BATEIIN
(TIpOKypOPBI) HE BO BCEX CIydasx COOIIO-
narot tpeboBanms cT. 184 YIIK. OcHoB-
HOW TIPUYMHOM OTKa3a B YJJOBICTBOPEHUH
XOJaTaliCTB €CTh HEJJOKa3aHHOCTh CIIe0-
BareneM (IPOKypopoM) HpH PaccMoTpe-
HHMM XOJIaTalCTBa HAJIUYMS JOCTATOYHBIX
OCHOBAaHHWH IOJNararb, 4YTO CYIIECTBYET
XOTst Obl OAMH U3 PHUCKOB, IPELyCMO-
tpensubix ctT. 177 VIIK. Ilpu stom cy-
IIECTBYIOT CIIy4yau, KOTJa B XOjaraicTse
cremoBareny (IIPOKYPOPHI) HETIPABUILHO
YKa3bIBAIOT (PaMIIIMIO TOA03PEBAEMOTO,
OTCYTCTBYET TpaBOBas KBAIM(HUKALK,
He BCera MproOIaoTcs KON MaTepra-
JIOB, KOTOPBIMH 00OCHOBBIBACTCS JOBOIBI
XO/1aTalicTB.
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KAHOHHNYECKO-ITPABOBBIE HCTHUHbBI
B TEOPUUN JOI'MATHYECKOTI' O PABBUTHUA

Crenan CJIMBKA,

JIOKTOP FOPHIMYECKUX HayK, mpodeccop,
3aBeyonuii Kadeapoii Teopun U punocodun npasa,
VIHCTUTYT IpaBa U NCUXOJIOTHU
HanmoHanbpHOTO yHHBEpCHTETa «JIbBOBCKAS MTOJIUTEXHUKAY

AHHOTALIMUA

B crarbe nccnenyercst XpuECTHAHCKOE BepOydeHHE (Kak JII000€ APYroe peiurho3-
HOE), KOTOPOE OCHOBBLIBAETCS HAa OMPEAEIECHHBIX YCTOSBIIUXCS MHEHMSX, YCTHBIX U
MUCBMEHHBIX PENIEHUSX, TOCTAHOBJIEHHAX U T.J., KOTOPbIE HUKOTJ]Aa HE MPOCMAaTPHBAIOT
n He JononHsioT. Hao6opoT, Bepa ux 3amuInaeT, BRICOKO OIEHUBAET U IPOMAraHAnpyeT
B BUsie 10rMaToB. MakTHYECKH peTeHIHs (MPOLEeCce COXPaHEeHUs, coaepxanus nHdop-
MalliK) TEOPUH JIOTMATOB SBIIAETCS HAuaJlOM PEIIMIMO3HOTO Pa3BUTHSA, OMCKOM KaHO-
HUYCCKHU-TIPABOBOH MCTHHBI, TIOCKOJIBKY 3TO SBISIETCS OOINEH IeTbI0 TI000H PEeIurHH.
XOTs CyIECTBYET pa3Inuue MEXIy 10TMaMHU U KaHOHAMH.

KnroueBplie ciioBa: pennrus, npaBo, HCTHHA, I0TMa, JOTMAaT, KAHOHUYECKU-TIPABO-
BEIC JTOTMaThl, Teosiorus, LlepkoBs, Bepa, Cesmiennoe [Tucanue.

CANONICAL-LEGAL TRUTHS
IN THE THEORY OF DOGMATIC DEVELOPMENT

Stepan SLYVKA,
Doctor of Juridical Sciences, Professor,
Head of the Department of Theory and Philosophy of Law
Institute of Law and Psychology National University “Lviv Politekhnik”

SUMMARY

The article examines the Christian doctrine (like any other religious one), based on
certain established opinions, verbal and written decisions, resolutions, etc., which are
never viewed or supplemented. On the contrary, their faith protects, highly appreciates
and propagates in the form of dogmas. In fact, the retention (the process of preserva-
tion, the content of information) of the theory of dogmas is the beginning of religious
development, the search for canonical-legal truth, since this is the common goal of any
religion. Although there is a difference between dogmas and canons.

Key words: religion, law, truth, dogma, canonically legal dogmas, theology, Church,
faith, Scripture.

REZUMAT

Articolul examineaza doctrina crestina (ca oricare altd religie) bazata pe anumite opinii
stabilite, hotarari verbale si scrise, rezolutii etc., care nu sunt niciodata vazute sau comple-
tate. Dimpotriva, credinta lor protejeaza, apreciaza si se propaga sub forma de dogme. De
fapt, de retentie (proces de stocare, continutul informational) din preceptele teoriei este
inceputul dezvoltarii religioase, cautd adevarul canoniceste juridic, deoarece acesta este un
obiectiv comun al oricarei religii. Desi exista o diferenta intre dogme si canoane.

Cuvinte cheie: religie, lege, adevar, dogma, dogma, dogmele canonice legale,
teologia, Biserica, credinta, Scriptura.

ITocranoBka mnpobaembl. Kax- AKTyaJbHOCTh W AaHAJIM3 Hccle-

nas penurus cpopMuUpOBaHa IeNeHa-
NPaBJICHHBIMH MBICISIMA U CO3HAHHEM,
TBEPIbIMU ¥ HEMOKOJICOMMBIMU yOeK-
neHusiMH, 49T0 (opmupyer OeccrnopHO
KaHOHMYECKH-IIPABOBYIO0 HCTHHY, KOTO-
past SIBJISIETCS IOrMaTHYECKOH U C YeTKHU-
MU ITPU3HAKAMH.

J0BaHMii NaHHOH mnpodaembl. B xpu-
CTHAHCTBE, KaK YKa3bIBACT IPOTOMEPEH
H. ManunoBckuil, NpU3HAIOT CBOIO HC-
THHY, KOTOpas XapaKTEPHU3yeTCs CIemy-
IOIUMMH  CYILECTBEHHBIMU IIPU3HAKaMH
JOTMAaTOB:  TEOJIOTHYHHCTh  JTOTMAaTOB
Bepbl, 00TOOTKPOBEHHOCTb, LIEPKOBHOCTD,
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3aKOHO003aTeIbHOCTD Ul BCEX YJICHOB
HepkBu. DOt npusHaku (GOpMHPYIOT
MHEHHE O TOM, YTO JIOTMarhl SBIISIOTCS
OOrOOTKPOBEHUEM HCTUHBI, KOTOPBIE CO-
nepxkar ydenue o bore B Tpex Jlumax u
Ero otHOmIEHHE K MHpPY, 0COOEHHO K He-
JIOBEKY, a TAKKe OXPAHSIOTCS, OIpere-
JAI0TCS W TpeiaraioTcs LlepkoBpio kak
HEOCIIOPHMBIE, ITOCTOSTHHBIE U 00s13aTelhb-
HBIC JIUISI BCEX BEPYIOLIMX IpaBHiIa BEPbI
[3,c.4-8].

Ilenb0 fnaHHOW CTaTbu SIBIIAETCS
OCBEIICHNE KaHOHWYECKH-TIPABOBBIX HC-
THH B IIPaBe.

H3no0:keHne OCHOBHOIO MaTepHa-
J1a. B Teopun 10rMaTuueckoro pa3sBuTHs,
KaK IPaBUJIO, CYIIECTBYIOT Da3JINYHbIC
MHEHHS OTHOCHTENILHO KJIacCHU(pUKaLUK
JOTMAaToB 110 YKa3aHHBIM IPHU3HAKAM.
Taxoe pasHOOOpasme ciemyeT W3 pas-
JIUYHBIX KU3HEHHBIX MHTEPECOB U YacTO
npulIIKaeTcs K epecH Win omuOkaM B
TeopeTHueckoM cmbicie. Hanbomee pac-
IIPOCTPAHEHHBIM SIBIISICTCSL  pa3JielIiCHUE
JIOrMaToB Ha: OuOJIelicKie U LIePKOBHBIE;
packpbIThle W HEpackKpbIThie; 0OIIHe,
OCHOBHBIE M OTZEJIBHBIC; HEIOCTHKUMbIC
yMa U JIOCTHKAMBIE (OTHOCUTEBHO); CY-
LIECTBEHHBIC W HECYIICCTBEHHBIC; JIOT-
martel oxuoit IlepkBu u apyrux (oOrue,
ocobble, OTIHYHbIE T.1.) [2, ¢. 21-26].

[ogxonmsmum cuuTaeM MHEHHE, YTO
Takas KJacCH(UKanus SIBISIETCST HEeCIpa-
BE/UIMBOM, HETPaBHIBLHOW W HE COOTBET-
CTByeT OOTOCIOBCKOMY yuYeHHIO. Benb
HEeT COOCTBEHHO IEPKOBHBIX J[OIMAaToB,
KOTOpbIE OBl OTIIMYAINCH OT OUOIEHCKUX.
IepkoBb mpuaepKuUBaeTCA TEX K€ JOT-
MaroB, KOTOpble ecTb B OTKPOBEHUHM, U
TOJIBKO OINPEAENSeT U OObACHACT UX IS
CBOMX BEpYIOIINX, YKa3blBas, BO YTO H
KaK OHM JOJKHBI BEpUTh Ha ocHOBe CI0-
Ba boxwero. Jlormarel, HEOOOCHOBaHHBIE
Ha OTKpOBEHWM WJIM TPOTHBOpEUAIINe
eMy (Hampumep, HermorpemnmMocTs Ilarer
PrmcKkoro), SIBISIOTCS HEECTECTBCHHBIMHU.

[TosiBiieHMEe MBICTIH O HEPACKPBITOCTH
JIOTMAaTOB MOJKHO OOBSICHUTH TE€M, 4YTO
JIIOAM TOJIKYIOT MX HO CBOEMY YCMOTpe-
HHUIO, TOCKOJbKY B CBsmieHHoM Iluca-
HHUM HEJOCTATOYHO OCBEILEHO X NPSMOe
MIOHMMaHHUe. DTO KacaeTcs, IPEXK/e BCEro,
normaroB o Cyne boxkbewm, 37bIX Myxax,
aHrenax u ToMy momoOHBIX. B obmiem,
Takasi HEPACKPHITOCTh SBISETCS OTHO-
CUTEJIBHOM, BeAb LlepkoBb CBOMMH yue-
HUSIMU Ha OCHOBE peuleHuil BeeneHnckux
Co6opoB popMHpyeT eqHHOE TIPHPOTHOE
MHeHre. BrpodeMm, 3ameTnmM, JOTMaToB,

PAacKpBITBIX 10 Meloueii (Hanpumep, 10r-
MmaroB o [Ipecssroii Tpoure, 06 0Obenu-
HEHHUH JIBYX BOJIb BO XPHCTE), HET, 103TO-
My BCEra MOSBIAIOTCS BOIPOCHI, KOTO-
pbie TpeOyrOT MOTONHUTENBHBIX 3HAHUN
JIPEBHUX M3BECTHBIX IACTHIPEH, CBATBHIX
otnos Llepksu.

Mutpononur Makapuil yka3bIBaer,
YTO OTAETBbHBIE JOTMAThl BBHIBEIEHBI W3
OOIINX ¥ OCHOBHBIX, KOTOPBIE COfIEpIKAT-
cs B CumBoste Bepbl. To ectb 12 4neHoB
Bepsl, yTBepxkaeHHbIe [lepBoiM u Bro-
pbiM Beenenckumu CoGopamu, sSIBISIOTCS
HEMOKOJICOUMBIMHU  JIOTMAaTaMH, B KOTO-
pble HY)KHO BepuTh. HekoTopble M3 HHX
MOHSTHBI, JIpyrHe e coaepxkar B cebe
HEYTO COKPOBEHHOE, 4TO TpedyeT pas-
MmbinieHuid. Ilostomy llepkoBb u Tpak-
TyeT OTJeNbHBIE JOTMaThl IMOApOOHEE.
COOTBETCTBEHHO, OTBEPTraTh T€ HIIN NHBIE
JIOTMATbl, 3HAYAT OTPHUIATH OOIIME FIIH
OCHOBHBIE, M3 KOTOPBIX OHH BBITEKAIOT.
Tem Gomee, 9-if QwieH Bephl yTBEPKIAELT,
YTO HYXHO BepuTh LlepkBH, B TOM HmC-
JIe U ee YYEHHIO, IIOCKOJIbKY OHA eInHas,
CcBsTast, COOOpHAs U allOCTOJIbCKAS.

Pa3nenenue normMaroB Ha HepocsArae-
MbI€ (YHCThIC) U TOCTHIKUMbIE (CMEIIaH-
HBIE) JUIS YEJOBEYECKOTO pasyma SBIIs-
€TCsI YCIIOBHBIM, ITOCKOJIBKY P€Ub HJIET O
CBEPXBECTECTBEHHBIX ncTHHAX OTKpoOBe-
HUS, 9TO TpeOyeT OT Yesl0BEeKa MBICIUTH
€CTECTBEHHO MWJIM BOOOIIE MOANAThCA
4qyBCTBaM. Benp Kak1oro uesoBexa ciie-
JIyeT pacCMaTpHBaTh KaK €INHCTBEHHYIO
U HEMOBTOPUMYIO JHMYHOCTb, Y KOTOPOM
CBOIl yM W uyBcTBa. B 1enom jxe yesno-
BEKY HYXKHO OOJIbIIIE MPUCITYIIMBATHCS K
nozunuu LlepkBu, a HE K COOCTBEHHBIM
Pa3MBIIICHUSM.

OmrbOYHOCTD pa3JeeH s JOrMaToB
Ha CyIIECTBCHHBbIE U HECYIIECTBEHHBIE
cleLyeT U3 HeraTuBHOU IpakTuku. Taxkoe
paszaeneHre MPOTHBOpPEYUT CBSIIEHHO-
My Ilucanmro. AMoCTONBI BBICKA3BIBAIIN
MHOTO MICTHH, Ka)J[asi U3 KOTOPBIX MMEeT
GoIbIIIOe 3HAYEHME TSI CIIACEHMs Yeso-
BeKa. BUOHUTCS B 3TOM TaKke NPOTHUBO-
peuue u CasenHomy Ilpenanuto u nei-
crBueM LlepkBH, MOCKOJBbKY IOSIBICHHUE
€PeTUKOB, Pa3INYHBIX (aJbLIMBBIX TOJ-
KOBareJjell OCHOBHBIX JIOTMAaroB IEPEeBO-
T UX B pa3ps HECYIIECTBEHHBIX. JTO
KacaeTcsl HEyBaXKEHUSI K CBATHIM MKOHAM
U MOIIIAaM, YTO CTaj0 00BEKTOM aHa(eMbl
Ha Cenpmom Beenenckom Cobope. B kon-
I1e KOHIIOB, 9TO NMPOTHBOPEYHT H 3APaBO-
My CMBICITY, ITOCKOJIBKY W3 OJJHOTO CBS-
[IEHHOTO UCTOYHUKA HE MOYKET CJIE/I0BATh

TOJIKOBAHUE PA3IMYHON CHIIBI, KOTOPOE
MPUBOAAT K TOJHOMY MM YaCTUYHOMY
BOCIpUATUIO JOrM. Takoe pasjeneHue,
KOHEYHO, BBITOJHO Pa3JIMYHBIM PEIIUTHU-
O3HBIM TEUYEHUSIM, KOTOpbIE (HOPMHUPYIOT
(asbIIMBYIO BEpy, B KOTOPOH yXkKe JaBHO
HET €JHOTO MOAX0/a K MPU3HAHMIO JI0T-
maroB. Kpome Toro, pasnenenue porma-
TOB Ha CYIIECTBEHHBIC M HECYIIECTBEH-
HBIE TauT B cebe HeraTMBHBIC ITOCIEN-
cTBUS JUIA obecrieHnBannsi OTKPOBEHUS,
BBI3BIBAET PABHOAYIIHOE OTHOLIEHHE K
pENUrusiM, BCENsIET HEBEPHE B CIIACEHUE
YeJI0BEeYeCTBa U TOMY MOI00HOE.

JlocagHO KOHCTaTHpOBaTh, 4TO, KPO-
Me o0uMX JorMaroB, Kaxnaas LlepkoBb
UMEeT elle M CBOM 0COo0ble, OTIMYHbBIE,
KOTOPBIE 9acTO SBISIFOTCSI HECOTTIaCOBAH-
HBIMH MEXIY PETUTHsIMH U KOH(eccus-
Mu. Bce 910 motomy, uTO HEe MOryT HpH-
HTH K coniacuio B Bompoce, kakas Llep-
KOBb sIBJIsIeTCSl HacienHuuei JlpeBHei
LepxBu, xotopas sBisgercs Bceenenckoit
U ATIOCTONIBECKOI M ToMy mnopoOHoe. Te-
MEPb YacTO CChUIAIOTCS HA KAHOHHUUYECKHUE
U HekaHOHMYeckue llepkBu, 4TO Takke
BJIMSIET HA TEOPHIO JOIMAaTHYECKOro pas-
BUTHSL.

KaHOHMUYECKH-TIPAaBOBbIE HCTHHBI B
TEOPHH JOTMATHYECKOTO PA3BUTHS HYX-
HO HAJEXKHO 3aIlMIIATh, a 3aTEM CTPOTO
cobmronare ux TpeboBaHus. Bens B mor-
Marax CoOIEpKarcs AaKMEOJIOTMYecKHe
CBEJICHHS PUPOJIHBIX 3aKOHOMEPHOCTEH.
IMosromy, dopmupyst yueHume o ecre-
CTBEHHOM IIpaBe, 4YeJOBEK Ipuberaer K
OCBELIECHUIO 3aKOHOB IPUPObI, KOTOPHIE
MOSBUWIINCh 3a IIECTh JHEH TBOPEHHs
MHUpa. DT 3aKOHBI SIBJISIOTCS] BBICOKHMU,
13 HUX BBITEKAIOT U NPUPOJIHBIC TOTMBI
JUTSL 4€JIOBEYECKOTO MO3HAHUS U Pa3BUTHUS
TBOpuecTBa. I[IOHATHO, YTO HpUPORHBIE
JIOTMBI CKPBITHI, TaK ¥ PEaIbHOCTD CKPBI-
Ta, HO LlepkoBb Kak MOCPETHNUK OCBSAIIIE-
HUS YeJIOBEKa CBOMM YUYEHHEM O JIO0rMa-
Tax yOeKIaeT BepyIOIINX B CBEPXbECTE-
CTBEHHOH, HaJIMHTEIUTHOSITFHOM NCTHHE,
KOTOpasi yep>)KUBAET UX U ITOMOTaeT BbI-
MOJIHATH CBOE NPEHA3HAYEHUE HA 3eMIIE,
HalOMUHAET, YTO JOTMBI CYHIECTBYIOT HE
TOJIBKO B 3eMHOi1 LlepkBu, HO 1 HEOECHOU.
Hcxons u3 Toro, KiacCU(GUKALMIO JI0T-
MaToB HY>KHO OCYIIECTBIIAThH B3BEIICHHO.

Ha takom pasmeneHnn M JpyrHX
(hakTOpax OCHOBaHA TEOPHS IOTMaTHye-
CKOTO pa3BUTHS, MCTOYHUKOM KOTOPOTO
apnsgercss bor Ortkposenust (CsiieH-
Hoe [Tucanme n Cpsmennoe [Ipenanwue).
B nmanbHeleM B XpHCTHAHCTBE TEOPHS
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JIOTMaToOB  yTBepkAanack BceneHcku-
mu Cobopamu M pa3BUBaNach OTLAMU
Hepxsu u LlepkBamu B nienom. Koneuno,
B TEOPUU JOTMATHUECKOTO PA3BUTHUS IIO-
najiany paziaudHble epecH, KOHHOTAlNH,
HEKaHOHMYECKHE YYCHHs, anoKpudBbl.
[TosTomy normaruueckoe yuenue Liepksu
HYX/IaeTCs B 3aIIUTE BEYHBIX M HEHM3MEH-
HBIX MCTHH. ATIONOTHS JOTMaToB, JOTMa-
TUYECKHe 3HaHWS (MCTHHBI), TOTMaTH4e-
CKOE CO3HAHWE JIOJDKHBI HAIPaBIISTHCS HE
CTOJIKO Ha IMO3HAaHHWE JIOTM, CKOJIBKO Ha
MOCTHKEHHME, NepLenuuto. YemoBeueckuit
pa3yM paccuMTaH Ha MOCTHXKEHUE, KOTO-
pO€ HaYMHAETCsl C TOYHOTO U HEYKJIOHHO-
TO COOJIIOAICHHUS IOTMaTHYECKUX HOPM, TO
€CTb aKpPHUBHHU, CBEPXbECTECTBEHHO-/IOT-
MaTH4ecKuX ()EHOMEHOB KaHOHHYECKO-
ro TNpaBa, KaHOHHUYECKU-JOTMAaTHIECKUX
TEKCTOB.

JlorMaTH4yeckue TEKCTHI HE SIBIISIOT-
Csl pe3yNbTaToOM JUCKYPCHBHOTO MBIII-
neHuss o bokecTBeHHOW peanbHOCTH,
XOTS U OCHOBBIBAIOTCS Ha CBSALIEHHOM
OtkpoBeHun. OHU POXKIAIOTCS M3 OIbI-
Ta OOTONO3HAHUS M MOSBISAIOTCS B BHJC
00yyaronMx ONnpeAeNIeHHi Kak pe3ysibrar
9TOro ombita. YenoBeK, KOTOPBIH KUBET
MOJTHOTOM IIEPKOBHOM JKU3HU, TEM CAMBIM
MproOIIaeTCss M K IOJHOTE JOoTMaTH4e-
ckoro co3Hauus llepkBu u, mo cytu, He
TpeOyeT OMOTHHUTENBHBIX JOTMaThde-
cKHX (POPMHPOBAHHI TOTO, YEM OHA JKH-
BeT. TakuMm dvenmoBekoM pykoBoauT Jlyx
Boxwuit (Cesroit [lyx) [4, c. 529].

Kanonunuecku-npaBoBast ucTHHA (op-
mupyertcs B LlepkBu, rie nmponosegyoTcs
MIPUPOJIHBIE 3aKOHOMEPHOCTH CO CChUIKA-
MH Ha JOTrMarhl Pa3HOM CTENEHH CIIOXK-
HoctH. YenoBek (BEpyrOLIHii) 1JIst TOCTH-
JKEHHsI CBEPXbECTECTBEHHBIX (DEHOMEHOB
JIOTM JIOJDKEH DPa3MBIIIIITE HaJ CBOUM
YMOM H pa3BUBATh CBOIO AK3UCTEHIHIO,
BHYTPEHHUH YyBCTBEHHBIH MHp, YTOOBI
HAalTH CBOIO TPHPOIHYIO CYIIHOCTH B
MHUpeE.

B yueHun o uenoBeke LEHTpabHON
TEMOH SBIAETCS SK3UCTEHIMSA B €€ OTHO-
LIEHUU K TPAHCLEHJEHIMU. DK3UCTEHIHS
ABysieTCs ()EHOMEHOM OeCCO3HATENBHOTO
U OCBEIIAeTCs Yepe3 pa3yM, KOTOpPbIH siB-
JISIETCSI OPY/IUEM HK3UCTEHIINH, B PE3YIbTa-
T€ Yero MOCTHraeTcs TO, YTO CYyIIECTBYeT
9K3UCTeHIMaNbHass ucTuHA. [lpm sTOM
CyOBEKT — 3TO TO, YTO JOMBICITUBACTCS KaK
CYIIHOCTh, WM WHTEIUIMTHOCIBHOTO, a
YKa3bIBaeT Ha aKT CYI[ECTBOBaHMS WM Ha-
nuHTenUTrHOenpHbIe. Ha Bepimae cyero,
Tam, Ijie Bce OOpamieHO K YHCTO TpaHC-

LCH/ICHTHOMY aKTy, MHTEJUIMIHOCIBHOCTD
CYLIHOCTH COCIMHACTCS B aOCOJIFOTHOW
TOXK/IECTBEHHOCTH C HAJAWHTEIUTHOEb-
HOCTBIO cymiecTBoBaHus [5, ¢. 698-700].
To ecTh DK3UCTEHIMANBHBINA IMOAXOL II0-
POKHAeT TMPOBEPKY HCTHHHOCTH (BEepH-
(uKalMKM) CBOEr0 HaMHTEIUIMOSIBHOTO
cyuiectBoBanus. Ho atu Bepubukanum He
TpeOyIOT HOBBIX JOTMAaTHUSCKUX YUCHHI
(heHOMEHOB, a TOJIBKO HAJEKHOW TpaHC-
[EHACHTHON 3aIllUTHI, KOTOPYIO JOJDKEH
OCYILECTBIISITh YEJIOBEK.

TlosBneHue JormarM4eckux —orpe-
JelieHnid He O0O0yCJIOBJIEHO BHYTPEHHEH
HEOOXOMMOCTBIO  LIEPKOBHOM  JKM3HH.
IlepkoBb He HYXIaeTcs B HOBBIX HIIH
TOYHBIX JIOTMAaTHYECKUX (HOPMYIHPOB-
Kax, TeM 0oJjiee, 9TO KaKUM ObI TOYHBIMH
JIOTMaTH4ecKue (popMyITUPOBKH He ObLIH,
OHHM HHKOTZIa HE MOTYT OBITh a0COIOT-
HO aJIeKBaTHBIM COZIEp)KaHHEM JorMara.
Wcropus xpuctnanckoil ILlepkBu cBuze-
TEJECTBYET, YTO JIOTMAaTHYECKOE TBOpYE-
ctBo BeeneHckux CoOopoB — 3TO OTBET
IlepkBu Ha BBI3OB, OPOIICHHBIH el TeMU
JFOZIBMH, KOTOpBIE HE JKMJIM IOJHOTOM
LIEPKOBHOM BEpPbl M UCKAXKAJIU Ty TOJIHO-
TY, NOPOXJasi BCEBO3SMOXKHBIC J0OTMaTH-
yeckue ONnyXIaHus U cOUBas UMHU C HC-
THUHHOTO ITyTH LEPKOBHOMN KU3HU JAPYTHX.
Co0opHbIe JOTMaTHYECKNAE ONPEICICHHS
MOSBIIINCh C YHCTO BHENIHHWX, HO HE
LEPKOBHBIX MNPHYKH; (aJblIUBbIC Yyue-
HUSI UMEIM aHTUICPKOBHBIH XapakTep |
yrpokanu equHcTBY Llepksu, Tak n ObUTH
Ha3BaHbl epecblo. JlorMaTnueckoe TBOp-
yectBo Co0OpOB cBOAWIIACE K CaMOMY
IIaBHOMY — 3alllUThl BEPOYUYEHHs OT epe-
THYecKuX 3abmyamux [4, c. 530].

Beenenckue CoOoOpbl Kak BbICIIHI
opran Biactu B llepkBu mnpuHHMAaIN
OKOHYATEIbHBIE PEILIeHUs, KOTOphle Ha-
JICICHBl  CTaTyCOM  HEMOTPEIIMMOCTH.
[IpooGpazom Bceenenckux CobOopoB siB-
nsieTcst ATIOCTONBCKUH cobop B Mepyca-
mme. Bceenenckue CoOOphl cO3bIBAINCH
JUIT aBTOPUTETHOTO H3JIOKEHMS JIOTMa-
TOB — HEOCHOPUMBIX MCTHH BEpbI, JaH-
HbIX boxbum OTKpOBeHHEM, pelleHHe
KaHOHMYECKHX  (LI€pKOBHO-TIPABOBBIX)
npo0ieM, ONpPOBEPKEHHS EPEeTHYECKUX
yuenuit. B neiictBusax Beenenckux Co-
060poB HarbOIIee MOHO MPOSIBIIsIETCS Olla-
rogatHoe mpucyrcreue Cestoro [lyxa,
KOTOPBIM JKMBET XpuUcCTHaHCKasi LlepkoBb
[1,c. 114].

IMeprerit  (Huxelickuit) Bcenenckuit
Cobop B 325 romy yTBEpAHI HEOCIIOpPH-
Myto UcTHHY — gormar: CeiH Boxxuii ecTb
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uctuHHbIN bor, poxxaennsiii ot bora Otua
MPEXIe BCEX BEKOB U TaK JKE BEYEH, KaK
Bor Otewn; On poxaeH, a He COTBOPEH, U
eauHocyuisbii ¢ borom Otiom. OTH 0T~
Marbl coziepkarcsi B cemMu wieHax Cum-
Bona Bepel. Bropoit (Koncrantunonons-
ckuit) Bcenenckuit Cobop B 381 romy
YTBEPIMI CIEIYIONINHA JorMar (erie miTh
wieHoB CHMBOJIa BEpPhI): O PaBEHCTBE U
enuHocymHoctu bora Jlyxa Cesroro c
Borom Otmiom 1 borom CerHoM [6, ¢. 454].

HeusmenHble ucTuHbl B Gopme Baxk-
HBIX JIOTMAaTOB IPHHSIM U Jpyrue Bee-
nenckue Cobopel. Tpernit (431 1) 3akpe-
nw yuenust 06 Mucyce Xpucte kak boro-
yenoBeke, o [Ipecssaroii [leBe Mapuu kak
Boroponune, pomuBmeit CreiHa boxus
or Casartoro Myxa. Yerseptoii (451 1)
chopMyIHpoBall yUCHHE O IBYX IMpPUPO-
nax Nucyca Xpucra — boxecTBeHHYIO U
yenoBedeckyro. [laterit (553 1) ocymmn
MPOM3BECHNSI TpPeX CHUPUICKHX O0ro-
CJIOBOB ¥ OIIMOKH OCHOBATENsI BOCTOYHO-
ro OorocnoBust Opurena, IpOBO3IVIACHI
BepHOcTh CBsmeHHoMy [Ipenanuto. Ile-
ctoit (680 ) chopMmyIHpoBall yueHHE O
JIBYX ectecTBax u ABe Bonu Uucyca Xpu-
cTa — OOKECTBCHHYIO M 4EJIOBEYECKYIO.
CenbMmoii (787 r.) 3akpenmn y4eHHUs O
mounTanuu ukoH [1, c. 114-115]. Kpome
91X JorMaros, Co60pEI IPUHUMAIIN 3HA-
YUTEIEHOE KOJTMYIECTBO TPABHI, KOTOPHIE
CoZIepyKaJll ¥ JOTMAaTH4eCKHne ¥ KaHOHU-
YEeCKHe UCTHHEL.

CuMBOI BepHI, IpyTHE JOTMATHI, TIPH-
Hatele Ha Beenenckux Cobopax, conep-
JKallne CBEPXbECTECTBEHHBIC ()EHOMEHBI,
KOTOpBIE  ONPEAECNSAIOT  MOJABISIOLLYIO
kaHoHM4YHOCTh llepkBu. JledarenbHOCTH
IlepkBu Ha OCHOBE Takux (DCHOMEHOB
HUMeeT NMPU3HAKW KaHOHUYHOCTHU. TO ecTh
OCHOBOI KAHOHMYECKOTO IPaBa SIBIISETCS
CBEPXBECTECTBEHHBIE JIOTMBI, KOTODEIC
collepKarcs B €IMHOM HMCTOUHUKE — bo-
xkbeM OTtkpoBeHnHu. OTCIOAa BBITEKAET
OIlHa W3 3aJa4 KAHOHWYECKOTO IIpaBa:
YeNIOBEK JIOJDKeH ITOHATH CIOCOOOM 9K-
3UCTEHLMH JIOTMAThl, COZEpXKallfecs B
Bboxbem OtkpoBenuu. CoriacHO yYEHHIO
muTponoiaura Makapus [2], ans 3TOro
HY)XKHO OCYLIECTBHUTb KJIACCH(DUKALIIIO
JIOTMaToOB I0 TaKHM CBEPXbECTECTBEH-
HBIM KateropusiM: bor, TBopenune boxue,
npomsicen boxuit, Mucye Xpucroc, Liep-
KOBb, boxkbst Oaronars.

DK3UCTEHIUs ormara o bore comep-
JKUT TaKU€ JIOTMAThl: 00 OTHOIIEHUSX de-
noBeka ¢ borowm, 6:rKkHUM, CO00H (JT0Ka3a-
TeNbCTBa BOXKBETo eMMHCTBA), — YUUTHCS
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NyXoBHOH riyOune boromounTtanus wu
Boromobose, mnpocnasiars bora ciosa-
MU, 4yBCTBAMH M MBICISIMH, CTPEMHUTBCS
k bory (mokaszarennctBa BoxkecTBeHHOI
CYIIIHOCTH), BBIPaObOTaTh B ceOe MOBUHHO-
CTH: CMHpPEHHEe, OIarogapHOCTb, MOKOP-
HOCTB, KEPTBEHHOCTb, OJIarOrOBEHHHCTH,
CAEPKaHHOCTB, OOAPOCTH, OTBICUCHNE OT
MaTepHalbHOTO, a HE yIOBAaHWE Ha JIIO-
Iieid, Bepy, Mpockda ITOMOIIY, HE I1ajaTh
IyxoM, Oositeest Bora, moctosHHO mOM-
HHUTh HA3UJIATEIbHOCTh O CBOHCTBO yMa
Boxusi: BceBUIAIMCTD U OE3rPaHUYHYIO
MYJIPOCTb; 3HaHHsS CBOWCTB BoJiM boxu-
eii: camas BbICOKas MCTHHHasg cBoOOJa,
CBEPXBBICOKAsi CBATOCTb, Oe3rpaHUYHAast
01arocTb, COBEpIICHHAss HCTHHHOCTH WU
BEPHOCTH, Oe3rpaHHYHasi IPaBOCYIHOCTD;
B KaXXJIOM 4YEJIOBEKEC B TOW WIIM WHOM
CTETIeHN OTpakaeTcs TNpedoKeCTBEHHAs!
Tpownra: €TMHCTBO U COTIIACHE COCTABHBIX
yacTell 4eloBedyecKoi cymHocTH (Tela,
OyIIH W JyXa), COITacue M EIWHCTBO
IVIaBHOM 4YeJI0BE4YeCKOH npupoasl (pasym,
BOJIsA, YyBCTBA); BCE JIIOH SBIISIOTCS Chl-
Hamu boxxpumu, To ecth Oparbsimu Enn-
HopoxHoro CeiHa boxwus; Bce Tpu Jluna
BoxectBa (Otua, Ceina, Cesitoro [lyxa)
PaBHBI MEXy COOOI, EMHOCYIIHBI U He-
pasmenumbl (Ho Oten 3aHUMaeT MepBOe
MECTO), (pu3ndeckue (3eMHbBIE) POAUTEIN
HOCAT KpyIHOe HebecHoe UM (TaKke,
KaK M CaMH JICTH).

3Has O CyIIECTBOBAaHWU TaKHX BBI-
COKHX CBEPXbECTECTBEHHO-TTPABOBBIX
(heHOMEHOB, YEI0BEK JOJDKEH HEYKOCHH-
TEJILHO coOoaaTs ux. MHorue Joau,
KOTOpbIE UCKPEHHE BEPUJIM B 3TH JIOTMa-
ThI ¥ BBITIOJHSIN UX TPEOOBAHUS, OLYTH-
JIM Ha ce0e X TOJIOKHUTEIILHOE JKellaeMoe
BozzeiictBue. I Ha000pOT, OTKPOBEHHOE
npeHeOpekeHne K HUM HPUBOIMIO K Iie-
YJaabHBIM TOCIEACTBHAM. Kpome ToroO,
MIONTBITKA  CAaMOBOJIBHO TPAaKTOBATh JIOT-
MarThl, PacCy’kIaTh O JMIHBIX CBOWCTBAX
Bora, Uucyca Xpucra, Csstoro Jlyxa siB-
JISIOTCS HAapyIIEHHEM CBEPXbECTECTBEH-
HO-TIPABOBBIX HOPM, TPEXOM.

VIMMaHeHTHbIE (JIaT. — BBITEKAIOT M3
BHYTPEHHEH IIPUPO/bI) TEpeKUBAHUS
KacaloTcs TaKXkKe 4YeJOBEeKa, KOTOPbIH
OCO3HAeT 3HA4YCHHE JUIA CBOCH IKU3HU
TBOpeHHsI BOXbero, B 4aCTHOCTH BCEro
COBEPIICHHOTO, YTO CYyIIECTBYET B IpU-
POJie ¥ CBHICTENBCTBYET O COBEPILICHCTBE
T'ocnioga. IloaTomMy uenoBek JOMKEH Kak
MOXXHO 4Yalle 3aayMBIBaThCSl HAJ ITHM,
MPUCITYIINBATECA K TOJOCY HPUPOIHI,
YyBCTBOBAaTh IIIYOOKYIO OJ1arogapHOCTh

k TBopuy, ciaButh Ero, TBOpUTH BCce BO
cinaBy boxwuto, 1ro0uTh Bee (abCOMOTHO
Bce) Ero TBOpeHus U He 0TBeprarh JII00BH
k Hemy. Dta nedarenbHOCTh YenoBeka OT-
paXkaeT JIyXOBHO-HPABCTBEHHBIH AaCIEKT
normara o bokbeM TBOpeHHH, 0COOEHHO,
KOTJIa pedb MAET O JTyXOBHOM M Marepu-
aJIbHOM TBOPEHUH.

Co3naBast 1yXoBHbII Mup, bor Hamon-
HHJI €ro OOJIbLINM KOJIMUECTBOM aHIEJIOB,
KOTOpbIe HE HMMEIOT HU IUIOTH, HH 00-
pa3a boxbero, HO oOmazalOT pasymoM.
Tosnbko yenoBek mosy4ywi obpa3 Boxwuit
U UMEEeT IPaBO CTPEMHUTHCS K MOA00HIO
Boxuto, k cBaTocTd. CUMBOIMYHO Iylia
YeJIoBeKa CBHUAETEIbCTBYET O €€ IPHHA/-
JIGKHOCTH K JYXOBHOMY, HEBHIMMOMY
MHpYa, a TeJI0 HA00OPOT — K MaTepualib-
HOMY, BUAUMOMY, U TpeOyeT MOCTOSHHOM
rapMOHHH, JTyXOBHOro koHTpousi. Kpome
TOTO, HY)KHO BEpPUTh B OeccMepTre TyIIH,
MOKHO TPOJIOJIKATh CBOE OBITHE U 1OCIE
Pas3NIyKH C TEJIOM, Tepels B MHOW MUp.
B 3TOM HaM OMOTAOT aHTelbl, KOTOPBIE,
Kak OECIUIOTHBIE JyXH, 110 CBOEH NpHUpoe
BBIIIE HAC U PABHBI MEXJy CO0OM, HO IO
CHJIE M COBEPLICHCTBY MEXKIY HUMH CY-
LIECTBYET OIpe/e/iCHHas uepapxus (ze-
BATH YHHOB).

B npormarnueckoil Teopuu HpUBO-
IUTCS TpUMep OyHTa aHrenoB, KOTOPBIi
3aKJII0YAETCsl B TOM, YTO OJHMH M3 CaMBIX
BBICOKHX JIyXOB 3aXOTeJ] OBITh PAaBHBIM C
Borom 1 noBe: 3a co00 MHOTHX aHTEJIOB
B ponacTs. [ pexoM ObLiia ropaocTs, aes-
Hus Bonpeku Bosie boxkueil. bez boxxbero
0J1aroIaTHOTO COACHCTBHA YeI0BEK (KaK 1
aHreJbl) HUYEro XOpOILIEero U COBEpLICH-
HOT'O CO3/1aTh HE MOXKET.

Marepuansubeiii Mup bor cosman
TaKk)Ke M3 HEOBITHA B TEUCHHE IIECTH
3mox. DTOT morMaTr TpedyeT co cTopo-
HBI Y€JI0BEKa JOCTOMHOTO yBa)KEHUS: B
TEUYEHHE LIECTH AHEH peanu30BbIBATH
CBOM TAJIaHTbI, CHOCOOHOCTU M CHJIBI, &
CenbMOH IOCBATUTH Cily’)KeHHI0 bory.
Cparas LlepkoBb ycTaHAaBIUBACT U JIpY-
rue JHU (HaThl), B KOTOpBIE 4YEJIOBEK
JIOTMAaTHYECKU JIOJDKEH BEPHUTh, TOTJA
TaKke 3anpeniaercd QU3NYECKUH Tpy[
paan 4ecTBOBAHUS OBITHUS CBATBHIX JIIO-
neii Ha 3emiie. B moHenenbHUK, Hapu-
Mep, MOCTOSIHHO oT™MevaeTcsi LlepkoBbio
JIeHb aHTena.

B ¢duiocodun yenoBeka Has3bIBAIOT
«MHKPOCMOMY, KMHKPOKOCMOCOMY, & MHU-
Tpononaut Makapuii (bynrakos) Ha3bIBaeT
«MaseIM Mupom» [2, c. 427-513], koto-
PBIi co3aBascs 0-0COOCHHOMY.

JlyXoBHBII U MarepuaibHbld Mup bor
cozziasal cioBoM M nosenenueM. Cosa-
HHMIO MajJloro MHpa (4YejoBeka) Ipejle-
CTBOBAJIO OOCYXK/ICHUE, OIpEIeICHHbIH
coBer Mexnay Bcemu Jlumamu CasToit
Tpouusl. Ilocne storo bor cBoumu pyka-
MU U3 3¢MHOH ITBLIY CJICIINII MAJIBIA MUDP U
JIMYHO BIOXHYJ B HETO JKU3Hb, TO €CTh BCE
TO, 4TO OBUIO CO3/IaHO B TE€UEHHE IIECTH
nHell. Kak ciencrBue, Manblil Mup noiy-
uyni 00pa3 boxuil — uyenoBeka MyKCKOro
nosia. MiHaue Obu1a co3/jaHa KeHILMHA, YTO
CBH/ICTEIILCTBYET HE TOJIBKO O B3aMMHOMN
JIOOBU MEXAY MYKYMHOW M SKSHIMHOU,
HO M O NOBEJCHHU KEHIIMHBI MY>XYHHE,
YTO Ha IPAKTHKE BbI3BIBACT HEJIOYMEHHE.

Bce mtonu nocne tBopenust boxsero
pomunuch oT Axama u EBbl. OT0 03Haua-
€T, 9YTO BCE MBI OpaThst U CECTPHI MEXKITy
coboit, OmmkHue. Ham HEBUIUMBINM,
HebecHelii Otenr — bor U3 Bcex KUBBIX
CYLIECTB TOJILKO HaM (JIFOISIM) ITOJapHIT
Iynry, HaJETWJI ee yYMOM, CBOOOJOH,
6ecCMEepTHOCTBIO, U CIEall TaK, YTOObI
TEJO0 MOAYMHsUIOCH eil. BooOmie ayma
B 4EJIOBEKE JOJDKHA IPEeAlIecTBOBATh
BCEM TEJECHBIM JICHCTBUSM, YCIOBHO
TOBOpsI, CBETUTHCS B 4YEJOBEKE, TOrJa
YeJI0BEeK OyAeT BBINOJHATh 3ayMaHHYIO
chenky (coro3, 1oroBop) ¢ borom, ®uTh
st bora, yroxagare Emy, uto TpeOy-
€T TIOCTOSHHOTO COBEPIICHCTBOBAHHS
CBOMX JTyXOBHBIX CHII.

BaXHBIM 3K3UCTEHIMAIBEHBIM JI0TMa-
TOM SIBIISIETCSl OCO3HaHME TOro, uTo bor
MPUTOTOBMJI YEJIOBEKY M TIOCTOSHHOE JKH-
JIbe — paii, 1ajl BO3MOXKHOCTB OBITH COBEp-
meHHbIM. O/IHAKO OTKPOBEHHOE HETOCITy-
IIaHKe, TOPJOCTh, IPEJIAaTeIbCTBO B CIEI-
Ke MPUBEIH K JIMUIICHUIO (KAaK CaHKLIKs)
Bcex HeOecHbIx Omar. [ToaTomy 3TOT Tpex
MIEPBOPOHBIM, KOTODPBIM MepesaeTcs: u3
MIOKOJICHUSI B ITOKOJICHUE, a YEJIOBEK JO0JI-
JKeH TOCTOSHHO MPOCUTH y bora momo-
M B CITaCeHWH. Benp ueroBek jKUBET B
TPEIIHBIX YCIOBUSX, KOTOPBIE CO3/all He
TOJIBKO CaM, HO M C ITOMOIIBIO 3IIBIX HE-
OECHBIX CHJI — aHTeloB (JeMoHOoB). biaro-
napst OOJNBIIOMY TPYIONIOOUIO JIEMOHOB
YeJI0OBEK CO3HATENbHO MM OeCCO3HaTelb-
HO coBeplIaeT npaBoHapylenue. M mo-
06OpOTh MX YEJIOBEK CAMOCTOSTEIBHO HE
MOKeT. J[jisi uenoBe4eckoro mOKasHHs
bor BblOpan mnocnenHee, HEOOBIYHOE
CPEACTBO — HA 3eMJIC YIUBHUTEIBHO, HO
ectecTBeHHO siBUIICS ChiH Boskmit u cBoeit
MIpaBeHON JKHM3HBIO IOKAa3al, KaK HYX-
HO XWUTh W IIPOCIABIATH bora, BXomuT
B JIOTMaTH4eCKOe TOHSITHE — IMPOMBICET
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Bboxwuii, To ects 3abora, 3a00Ta 0 HEIO-
MYIICHWH HapyIICHUs IepBOHAYAIBHON
TapMOHHH, COOTBETCTBYET OIPE/ICICHHO
IK3UCTCHIIMH.

3abotnuBoe mpucyTcTsue bora B Ha-
el OKpyKaloIied cpene OMpenenseTcst
Kak IpoMbicen boxkuil, MokeM npencras-
JIATh KaK TIOCTOSIHHYIO POAUTEIBCKYIO
oreky uytkoro HeGecnoro Otma, koTo-
pBIii ToCcTOSIHHO 3abotutesi, 4To0bl Ero
TBOPEHHE Pa3BHBAIOCH COINIACHO MEPBO-
HavaJbHOMY 3amblciay. OH CrocoOCTByeT
pPOCTY TBOPEHHS, NOMOTaeT H30ABUTHCS
or 0OoJIe3HeH, NMPeoaoeTh MPENsITCTBUS.
B Eanrenun bor uwacto cpaBHHBaeTcs
¢ caJIoBHUKOM, a BcenenHas — ¢ camom.
Caj, OCTaBJIEHHbBIH WM 3a0pOIICHHBIH
CaJIOBHUKOM, HENPEMEHHO  BBIPOAUT-
cs, OMYaeT WM 3acoxHeT. JloOpwrii ke
CAJIOBHHK TIIOCTOSHHO YyXa)XMBaeT 3a
MOCAXEHHBIMH JICPEBBSIMH, TOIUBACT UX
BO BpEMs 3aCyXH, BBINAIBIBACT COPHSI-
KM, 00pe3aeT 3acoXIIve WM HEeHY)KHbBIE
BETBU — IIOMOTaeT JAEpeBbsiM Oecrpe-
ISTCTBEHHO PAcTH M NPUHOCHUTDH ILIOMBI,
SBJIACTCS OCHOBHBIM CEMHOTHYECKUM
comepxanueM mpombicna boxusa. Kpo-
Me Toro, 0e3 yuera JeHCTBHS IPOMBbICIA
Bboxbero o0ObsCHEHNS! HCTOPHUH YeJIOoBeYe-
CTBa, HICTOPUU HAPOJOB WJIN TOCYNAPCTB,
BCeTZa 3axX0oAuT B Tynuk. Ho mocrarouno
ydecTs boxxbe mpucyTcTBHE, Kak cpasy
CTAaHOBHTCS ITOHSATHO, MOYEMY HMIEPHS
3512 obpedyeHa Ha TubeNb, MOYeMy pa3o-
gapoaHue B bore, a Tem 6oiee 6orodop-
YeCKHE JIBIKCHUs 3aBeplLIalTcs oOle-
CTBeHHOW Kartactpodoit [3, c. 17-18].
C Taxoro MOHATHS NPOMBICIIA BBITEKAIOT
HE0OXOMMbIE SK3UCTEHIIUAIIbHBIC 33/1a41
JUIS YeJIOBEKa.

[Ipexae Bcero, 4emoBek JOKEH Ona-
romapuTth bora 3a ero oHTONOrHUECKOE
Ha3HAYEeHUE B MUPE W BO3JIOKCHHYIO Ha
HETO OTBETCTBEHHOCTBH 3a Cy[As0y Mupa.
st sTOro HEoOXOAMMO BO3JArarh Ha-
nexxay Ha bora, oOpamarbcst co cBouMu
MOTPEOHOCTSIMH 4Yepe3 MOJUTBY K bory,
CJIIIUTH 3a TIPOMBICIIOM BOXXbMM B cBOEH
JKM3HU U B COOTBETCTBHM C 3TUM CTPO-
UTh CBOE IMOBEJEHKE, CIIOCOOCTBOBATh HE
TOJNIBKO JIPY3bsIM, HO M Bparam. BooOiie
HY>KHO OTJIMYaTh nmpoMbicen boxuil B ay-
XOBHOM MHpE OT Ipombicia boxbero B
MaTepuaIbHOM MUpE.

B myxoBHOM Mupe 4YelOoBEeK HE J0J-
J)KE€H BOCXBAJIATH CHIIy CBOETO yMma, MO0
QHTeINIl C COBEPIICHHBIM Pa3yMOM HYX-
JTAIOTCS. B O3apEHUM M OOpa30BaHUM OT
Bora, u ¢ Gr1aroapHOCTHIO MOTB30BATHCS

TeM OTKpPOBEHHEM, KOTOPOE JapyeT Ham
Tocnione. MonuTbest aHrenam, OXpaHsio-
MM Hac, HE O3Ha4YaeT OOrOTBOPHUTH HX
oT/aBaTh UM Bor mokjIoHeHWs, CIYXUTb
HY’KHO ofHOMY bory. AHTenoB ke HyX-
HO TIPUHMMATH, CIIyIIaTh UX OJarue BHY-
HICHHUS, JIIOOUTH X, 00paIarbcs K HUM
yepe3 MOJHTBY, HE OropyaTb WX CBOUM
HEBHUMAaHWEM WM IDIOXUMH JICIaMH.
Benp anresns mOMOTaloT HaM MPOTUBHUTH-
s 31IBIM JIyXaM U TOOeXIaTh X, He 00-
AThCS 3J1a, HE BIIA/IaTh B OTYAsIHUE U TOMY
nonobHoe. B MmarepuasbHOM Mupe ue-
J0BeK npocut y bora Tex Onar, KoTopble
HY’)KHBI BO BHEILIHEH MpHUpoJe, HO HE Bce
npochObl MpruoOpeTeHus: Onar yaoBiIeT-
BOPSIOTCS, TIOCKOJIBKY YEJIOBEK HE 3HAeT
3aMmbiciia, npombicaa boxbero, boxbei
Bonu. IIpoceba x Tocmomy momous us3-
Ockarh Tex Oell, KOTOpbIE MOCSTAIT Ha
Jmrofiell BO BHENIHEM Mwupe, TpeOyeT He
masaTh TyXOM CPEIH BCEX OMAacHOCTEH, a
ynoBats Ha bora.

BooOme dvenoBek kak Maiblid MuUp,
MHKPOKOCMOC, JIOJDKEH CTPEeMUThCs Olla-
roporojpkati bory uMcTuHHOM Bepoil
JOOpBIMU JieJlaMu, BCE YCIIEXH NPUIHCHI-
BaTh He cebe, a eMy, B ciiy4dae Oebl CHa-
yana oOpamiarbesi kK [ocrnony, NOCKOIbKY
cyap0a KaXKJIOro 4eliOBeKa 3aBHCHT OT
Hero. bor mo0uT mpaBemiHHKOB M caMm
JaeT 3eMHYIO BJIACTh, KOTOPYIO Ha/I0 MOJI-
JIepKABATh ¥ MOJIUTHCS 32 HEe.

Hccnenys cnenyromue 3K3UCTEHIUH
normara 06 Wucyce Xpucre, oTMeTHM,
YTO peyb UJET O TAWHCTBE BOIUIOIICHHS,
enuHCTBAa Mnocracu B Mucyce Xpucre.
DTOT J0rMaT B YEJIOBEKE 3K3MCTEHIH-
QIBPHO YTBEPXKAAET BEpy, OXMBISAET M
YKpEIUIIeT HaJekly, 3aXKHUraer J000Bb
k Bory, Bo30yxmaer npocnasnenue boro-
POAUIIBI BCEMU CHJIAMHU CBOCH CYIIHOCTH,
YYUT yBakaTb B ce0e JTOCTOMHCTBO 4e-
JIOBEUECKOM NMPHUPONBI M HE YHIKATh ee
rpexamu. To ects Mncyc Xpucroc cBonm
MIPUMEPOM, 3€MHOM KU3HBIO CO3aJl JI0T-
MaTHYecKuil oOpaser [yl ToIpa)kaHus,
KOTOPBIH UENOBEK JOJDKEH HEYKOCHH-
TEJILHO COOMIONATD.

Jlormar TamHCTBA MCKYIUIEHHS OTpa-
JKAeT HK3UCTECHIMANIBHBIA TPOLecC Yeso-
BEYECKOI'0 CIACEHHs, KOTOPOE COBEPLINII
Nucyc Xpuctoc. st atoro Cein boxnit
MOAApUa  YEJIOBEUECTBY 3aKOH BEpbI,
HOBBIH (COBEpIICHHEE BETX03aBETHOTO
3aKOHA) 3aKOH, CIWHBIA ISl CIIAaCEHUS
HE OTJEJIbHBIX, HE TOJIBKO JKHUBBIX, a BCEX
monei. Jlormarer Mncyca Xpucra okassl-
BaIOTCs Ha 3emJiie B umocracu IlepBocs-
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LIEHHUKA. JTO BbIPa)KaeTcs MPEK/IE BCEro
B npuHeceHnu camoro Cebs BO MCKyILIe-
HUE — )KePTBY T'peIlHBIX Jrofeil. Yemosek
JIOJDKEH TOHSTh, YTO €ro CIIACeHUs OCY-
LIECTBISIIOCh HAa KpPecTe M IpOJoJDKa-
ercss kpectoM. IlosTomy anst 1yXOBHOM
MOJIB3Bl  CIIEAYET IOCTOSHHO IpuOerarhb
K KPEeCTHOMY 3HaMEHHIO, OCBSIATh HUM
BCE HAIIW HAYMHAHMSA U JIeNa, YXOANUTH OT
BCeX coOIa3HOB M TOMY rofo6Hoe. Mucyc
Xpucroc n30aBUI HAC CBOEH KpPECTHOM
CMEPTHIO I'PEXOB CO BCEMH I'yOUTENIbHbI-
MBI [OCJICJICTBUSIMU M TIPUOOPEN I Hac
peasbHYI0 BeuHyIo ku3Hb. IlyTem crpa-
JAHWH M KpecTa BOILEN B CBOIO CIIABY, a
BO3HECHIMCH Ha Hebeca, IOCTOSTHHO Oec-
MOKOUTCS 3a Hac nepen borom, uTo maer
HaM BO3MO)KHOCTB HJTH OTKPBITHIM BXO-
moMm B llapcTBo HebecHOE ¢ TJIaBHBIMH
noOponmeTeNisiMi — BEpOH, HAIEKION
mo6oBero. Mrtak, Uucyc Xpucroc mobe-
JIJT aJ1, CMEPTh M pa3pyLIii UX rocynap-
CTBO, CBSI3aJI KPEITKO JbsIBOJIA C €T0 aHTe-
JaMH U CMeJIO 00eINIT MUpPOAepIKaTeNeH
TEMHOTbI 3TOT0 BO3pacTa 1 oAHE0eCHOro
JyXOBHOTO 3J1a.

B cBoeii 6OrocioBCKOW KHU3HU YENO-
BEK HMEET BO3MOXKHOCTb IPHOOpETaTh
9K3MCTEHIMATIbHbIE Jormarel  LlepkBu.
Nucyc Xpucroc ocuosan Llepkoss CBoro
JUTSL TOTO, YTOOBI OHA OYEIOBEYMBAJIA JIIO-
JIed ¥ HarpaBiisijia K BEUHOH ku3HU. Jljis
storo mepex LlepkoBpro cToWT 3amada
MPOTIOBEIOBATh CHAcaTeNbHOE Y4YeHHE,
OCBSILLATh JIIOACH CBSILEHHOACHCTBUAMH,
YTBEpIK/IaTh BEPYIOLIMX Ha Oyarodectu-
BYI0 kU3Hb. Mepapxus B Llepksu kacaercs
1 BEPYIOINX, H TACThIPEil: KaX/Iblii 3HAET
CBOE MECTO BO Bpems ciyxObl. [{epxoBb
XpucroBa — eauHAas, CBsTas, COOOpHas
U arnocTolbCcKasi, UMEET CBOM JIOTMaThl B
(opMe LIepKOBHBIX 3all0Be/Iei: 00s3aTelb-
HO TIPa3IHOBAaTh yCTaHOBJICHHBIC Mpa3i-
HUKH, B BOCKPECHBIE U TIPA3JHUYHBIC THU
rocemars boxxecTBeHHBIE TUTYpruu, 6ec-
MPEKOCIIOBHO COOJIOIaTh MHOTOJHEBHBIE
W OZTHOZIHEBHEIE ITOCTHI, BO BPEMSI KaXKJ[0TO
1I0CTa, WK pa3 B MECHLl, WIH XOTs Obl BO
Bpems Beskoro mocra McroBeOBaThCS
1 TIPUYAILATHCS, HE TPOU3BOJUTH Pa3JIny-
HBIX Beceluii (pa3BieueHni, cBaaeo) B 3a-
MPELICHHBIC JHH, HE YUTATh CPETHYCCKOM
0e300KHON JUTepaTypbl U HE CMOTPEThH
AQHAJIOTUYHBIX Tenemnepenad. B coorsert-
CTBHHU C THMH IEPKOBHBIMU JOTMaTaMH
y Jofiel MoKeT OBITh IIEPKOBHOE WITH He-
[IEPKOBHOE CO3HAHME.

IlepxoBHOE CO3HAaHWE TPUAAET JOT-
MaTaM HCKITIOUUTeNbHOe 3HaueHue. J{or-
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MaTuyeckoe yuenue llepkBu, mo cyrw,
siBrsieTcsl  (DyHIaMEHTAIbHOH OCHOBOH,
Ha KOTOPOH JIOMDKHA BBICTPAMBATHCS
JKU3Hb JIMYHOCTH, OOIIEeCcTBA U MHUpPA B
mnenoM. YTo KacaeTcsi CO3HAHHS Helep-
KOBHOTO, TO OHO, KOHEYHO, HE IPHU3HACT
TaKoTO 3HAYCHHUs MO jgormaram. boiee
TOTO, KaK TPaBHIIO, HCIIOJIB3YET CIOBO
«morMaty (WK «JoTMay) s 0003Have-
HUSl YCTApEeBIINX WM «3aKOCTEHEIBIX»
JOKTPUH WM OTIEIBHBIX ITOJIOXKEHUH,
KOTOpBIE CJIETIO TPUHHMAIOTCS Ha Bepy
WIM TOJA JAaBICHHEM aBTOPUTETa. JTO
MPOUCXOAUT MOTOMY, YTO HEIEPKOBHOE
co3HaHMEe BoCHpuHUMaeT normy Llepksu
KaK HEYTO KOHCEPBATUBHOE, YTO MEIIaeT
Pa3BUTHIO 4YeJOBEKAa U €ro TBOPUYECKO-
My COBEpIICHCTBOBaHHWIO. B co3HaHumN
COBPEMEHHOTO O00pPa30BaHHOTO YeJo-
BEKa, BBIPOCIIETO B JTyXOBHOW arMoc-
(epe TOCIETHUX JIET, CIOBO «JOTMAaTH-
YECKUI»
CKOBAaHHOTO, HEMOABIKHOTO CKJIAJa yMa.
O/HaKO OCHOBHOW OCOOEHHOCTBIO IOT-
MaTa SIBIISIETCS TO, YTO OH OoTpaxkaeT AO-
comotHoe Hauaso, AGconmoTHoe briThe
u AOcontotHyto Mctuny. DTuMm gormar
3HAYUTENBHO OOJIerdaeT MmyTh YelOoBeKa
JTake B TEUCHUE THICSIUYCIICTHII T03HABATH
AOGCOIIIOTHOE C TOMOLIBIO UCTHH MPOMe-
JKYTOYHBIX, YACTUYHBIX M OTHOCHTEIb-
HbIX. OJIHAKO caM YeJOBEK B Ipollecce
MMO3HAHMS JaJIeKO He BCErAa MOIb3YyeTCs
JOTMaTHYeCKUM OorarctBoM LlepkBu
[4, c. 532].

Jormar o Omaromaru boxueil deno-
BeK (BepyIOIIMH) BCeraa XO4eT yAepKu-
BaTh B CBOEU DK3UCTEHUUHU. Benp peun
UIEeT O HAJCNCHHHM SK3UCTEHIMH Yeso-
Beka boxkecTBeHHOM cuitoii, boxkecTBeH-
HO¥1 sHeprueit u Boobiie boxecTBeHHBIM
BausiHueM. brmarogate Hy)KHA IS Ha-
IIETO CraceHus, 0e3 ee MOMOIIU MBI HE
MOKEM HH 00paTuThes K bory, Hi BepuTh
B Xpucra Cnacurens, HU JeJaTh UCTHH-
HO 100pwIe, TyXoBHBIE Jena. braromars
JapyeTcst 4eJI0BeKy He BOOOIIe, a TOJb-
ko Bo Xpucre Mucyce. Xors Onaronarh
SIBIISIETCSl TposiBIIeHHEeM bojkecTBeHHOI
MPHUPOIBI, OJHAKO OCYIIECTBISIET BOC-
XOXKICeHHEe Oilarojatu Ha venoBeka Tpe-
1be JInmo — Cesaroit yx. To ects momy-
4yeHHe 0JarofaTH HYKHO 3aCITy)KUTh, HO
OHA MOKET PaCIpPOCTPAHITHCS HE TOIb-
KO Ha OJHHUX TPaBEIHUKOB, MOCKOIBKY
MPU3BIBACT K TOKASHUIO W OOpalieHHIo
k bBory, Bo3Oyxnaer k OimarouecTuBoi
JKU3HH, BCENIIET B HAC CHIIY, TBOPHUT
nobpo. brmaromaTh oumIaeT TrpenrHUKa

CTaJl0O CHHOHHMOM CJICIIOIO,

oT TpexoB, obeperaer ceOs OT BCAKOH
CKBEpHBI IUIOTU U ayXa. J[jis nmoiaydeHus
Boxbell GrarogaTy 4esloBEK JOJDKEH OT-
BeYaTh KaKk MUHMMYM JIByM YCIIOBHUSIM:
Bepa ¥ TBOPEHUS JOOPBIX AEI.

BeiBoabl. Kanonndecku-mpaBoBbIe
HCTHHBI COZIEPXKATCSl B JIOTMAaTHYECKHUX
(eHOMEHaX, BPEMEHHO CKPBITBIC OT ue-
JIOBEYECKOTO pasyMa M HYKHAITCA HE
TOJIBKO B AaKPHBUH, HO W BepH(UKAIHN.
IMockonbky OONBIION M Malblii MHpBI,
BcenenHas 1 pa3yM 4esoBeka, SIBISIOTCS
3arajIkaMy [pUPOABL, TO TAlHBI XPaHAT-
cs B jlorMarax. YeaoBek MOXKET MOCTHYb
9TU JIOTMAThl TOJBKO SK3UCTEHIMAJIBHO.
OK3UCTEHLMs JOTMaroB HMMEET CBOIO
KJIacCU(UKAIMIO, OTKY/IA CIIETyeT TEOpHs
JIOTMaTHYIECKOTO PA3BUTHUS, a OTCIOA U
TEOPHs CBEPXbECTECTBEHHO-IO0TMaTHIe-
CKHX (pEHOMEHOB KaHOHHYECKOTO ITPaBa.
JlormMatndeckasi MBICIIb B KAHOHHYECKOM
IIpaBe BIIMSAET HA MOPaJbHOE OOrocioBue
u TpedyeT HEyKOCHHUTEIBHOTrO coOroe-
HUS.
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MEXIAYHAPOAHO-ITPABOBBIE OCHOBBI
AHTUTEPPOPUCTHYECKOM BE3OIMACHOCTHU

AJEPHBIX OBBEKTOB

Poman YCTHUUY,
FOPHCT

AHHOTALIMUSA

B crarpe mpoanann3npoBaHO MEXIYHApOAHOE 3aKOHOAATEIHCTBO B Chepe aHTHTSPPOPUCTUIECKON OE30ITaCHOCTH SAEPHBIX 00b-
exToB. [Ipe/oxkeHbl JanpHEHIIe HAPaBICHUs YIYYIIeHHs MEK/TyHApOJHOTO 3aKOHO/ATeNbCTBA B Chepe aHTUTEPPOPHUCTHIECKOH

0e30MMacHOCTH AACPHBIX 00BEKTOB.

KiroueBble ci10Ba: 3aKOHOJATEIBCTBO, TEPPOPU3M, SJICPHBIH TEPPOPU3M, AHTHUTEPPOPHCTHYECKAas OC30MACHOCTH SCPHBIX

00BEKTOB.

INTERNATIONAL LEGAL FRAMEWORK
OF ANTITERRORIST SECURITY OF NUCLEAR FACILITIES

Roman USTICH,
Lawyer

SUMMARY

In the article the international antiterrorism legislation on the safety of nuclear facilities have been analyzed. On this basis a further
ways of improving the international antiterrorism legislation on the safety of nuclear facilities have been proposed.
Key words: legislation, terrorism, nuclear terrorism, antiterrorist security of nuclear facilities.

REZUMAT

Articolul analizeaza legislatia internationald in domeniul securitatii antiteroriste a instalatiilor nucleare. Sunt propuse directii su-
plimentare de imbunatatire a legislatiei internationale in domeniul securitatii antiteroriste a instalatiilor nucleare.
Cuvinte cheie: legislatie, terorism, terorism nuclear, securitatea antiterorista a instalatiilor nucleare.

[MocranoBka mpodaembl. Teppo-
pu3M Bce Oouble yrposkaeT HaIHoO-
HaJbHOM 0€30MacHOCTH MHOTHX CTpaH
MHpa, TPHUBOAS K TSKEIBIM TIOJTUTH-
YECKUM, PKOHOMHYECKHM M IICHXOJIO-
FHYECKUM IOCJIEJACTBUAM, O 4YEM CBH-
JIETENILCTBYIOT IOCJEIHHE COOBITHS,
KOTOpBIE IIPOM30LLIN B Pa3HBIX CTPaHaX
mupa Toibko 3a 2017 roxm, a UMEHHO
TeppopucTHueckue aktel B Hepycanu-
Me (8 auBaps, 14 wurons), CTokrombme
(7 ampens), Manuectepe (22 wmas),
Jlonnone (3 wtons), bapcenone (17 aB-
rycra), Heto-Hopke (31 oktsa6ps), T.1.
Teppopuctuiyeckne akTbl CTald SBJe-
HUEM W3BECTHBIM W Ui YKpawHHI (Ha-
npumep, 25 okrsab6ps 2017 r. B ropoxe
KueBe TeppopuCTHYECKUI aKT, COBEp-
LICHHBIH OKOJO 3JIaHUs TelleKaHasa
«3cmpeco») Teppopusm yxe AaBHO Tie-
pecTai ObITh HALIMOHAJILHBIM SIBIICHUEM
U MPpUOOpEa MEeXIyHApOAHbIE MPHU3HA-
KH — «TeppPOPU3M HE UMEET TPaHUID.

AKTYyaJIbHOCTh TeMBbI HCCJE10-
BaHUsA. MexXayHapoaHOEe 3aKOHOZA-

TEJIBCTBO WIPAET O0COOYH U BAXKHYIO
poinb B chepe 6OprOBI C TEPPOPU3MOM,
MOCKOJIbKY YCTaHaBIMBACT IpaBHia U
OPUHIUIBL (HOPMHUPOBAHUS 3aKOHO/A-
TEJIbCTBA TOCYAApPCTB MHpa, KOTOpBIE
paTu(UIUPYIOT MEXyHAPOAHbIE AKTHI.
VYkpauHa, Kak ¥ MHOTHE Jpyrue rocy-
JapcTBa MHUpA, SBISETCS AKTHBHBIM
YYaCTHUKOM  psifia  MEXAYHapOJHBIX
HOPMAaTHUBHO-IIPABOBBIX aKTOB, PETYJIH-
PYIOLIMX OTHOLICHHUS OOpPBOBI C TEppo-
pU3MOM, B TOM YHCIE SACPHBIM. DTO
noOykJIaeT K NPOBEICHUIO aHalln3a
MEX/IYHapOAHBIX HOPMATHBHO-TIPABO-
BBIX aKTOB, HOPMBI KOTOPBIX HMEIOT
OTHOIICHHE K BOIPOCY aHTHUTEPPOPH-
CTHYECKOH  0e30IacHOCTH  SIIEPHBIX
00BEKTOB M OIPEJCIICHHUIO OCHOBHBIX
npo0aeM U NePCIeKTUB €ro pa3BUTHS.

Ileaso wm 3agadveii 5TOi cTaThbu
SABISICTCS.  OCYLIECTBJICHHE  aHAJIM3a
MEX/YHapOJAHOTO 3aKOHOJATEIbCTBA B
chepe anTHUTEppOpHCTHUECKOH 06e€30-
MACHOCTH SIICPHBIX OOBEKTOB M Ha
9TOM OCHOBaHHH TPEIJIOKEHUE Jalb-

HEHIIero yJay4IlIeHUs BbIIICYKa3aHHOTO
3aKOHOJATEIILCTBA.

M3n0xkeHne OCHOBHOrO Mare-
puasa. MexayHapogHOE 3aKOHOJa-
TEJIbCTBO, PEryJIupylolee BOIMPOCH
00pBHOBI C TEpPPOPU3MOM, B TOM YHC-
Je SIACPHBIM, U MEpbl aHTHUTEPPOPH-
CTUYECKOH O0e30HmacHOCTH sEPHBIX
00BEKTOB  SIBJISICTCS MHOTOACIEKT-
HBIM, IO3TOMY TMpeJjaraemM ocylie-
CTBHUTH €r0 aHAJIN3 MyTEeM pa3JeIeHus
Ha JIBC TPYINIbl B 3aBHCHMOCTH OT
(DyHKIIMOHATBHONH pPONIM, OTpPACIH H
chepsr geiicTBus: 1 — obmee Mexay-
HapOJIHOE 3aKOHO/ATEIIbCTBO, PETYIIH-
pytoliee oTHOIIEHUS B cepe 60pbObI
C Teppopu3MoM; 2 — cHeluajbHOe
MEX/yHapOJHOE 3aKOHOAATEJIbCTBO,
peryiaupyolee OTHOIIEHHUS B cdepe
00pbHOBI M MPOTUBOACHCTBUS SIIEPHO-
MY TE€PpPOpHU3MY.

Ilepsas epynna — obwee medcoyna-
POOHOE 3AKOHOOAMENbCMBO, Pecyiupy-
jouee omuowenus 6 cghepe H6opvoLL C
meppopusMom.
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MeK1yHapOJHO-IIPaBOBbIE  HOPMBI,
cnocoOcTByroNe Oophde ¢ MexayHa-
POAHBIM TEPPOPU3MOM, Ha4alu paspa-
OaTbIBaTh €lIE€ B JIOBOCHHBIH IEPUO.
B uactHOCTH, MOXHO Ha3Bath JKeHeB-
ckre KoHBeHIMn 1937 roga o mpexynpex-
JICHUH W TIPECIICAOBAaHUH TEpPpOpU3Ma U
CO3JIaHNE MEXIyHAPOAHOTO YTOJIOBHOTO
cyna. B atux moxkymeHTax BriepBbIe OBIIIO
oTpeiesieHo noHsATHe TeppopusM. OnHa-
ko Ha OopbOe ¢ TeppOPU3MOM NPHUHATHE
9TUX KOHBEHIIMH HMKAK HE OTPa3UIIOCh:
OHHU ObLIM paTu(UIKUPOBAHBI TOJIBKO VH-
nueit [17, c. 75].

K omHomMy u3 mepBbIXx 0a30BbIX
MEXIyHAPOJAHBIX JOKYMEHTOB B c(epe
00pHOBI C TEPPOPHU3MOM MOXKHO OTHE-
ctu EBporeiickyto KOHBEHIIUIO O OOpb-
6e ¢ Teppopusmom [7], koropasi Obuia
MPUHAITA B pe3yiabTaTe OCO3HAHUS pa-
cTymel 00eCTIOKOEHHOCTH, BBI3BAaHHOI
YBEIMYECHHEM KOJHMYECTBa TEppOpH-
CTUYECKHX aKTOB, C IEIbI0 MPUHSATHS
¢ PeKTUBHBIX Mep Uil 00eCHedeHHs
TOTO, YTOOBI NPECTYITHUKH, COBEPIINB-
1IMe TaKHe aKThl, He W30exkanu mpe-
cilefoBaHUs M HakazaHus. OCHOBHOI
3ajadyeil ykazaHHoid KoHBeHIWU sBisi-
eTcsl HallaKMBaHHWE MeXaHW3Ma BbIJa-
YU U 3aAepKaHUsS JIUI, COBEPIIAIOIINX
TeppopucTHUeCcKHue akThl. Mcxoms wu3
9TOTO M C HEIBI0 pa3rpaHUICHUS TOTH-
THYECKOTO MPECTYIUICHUSI U TEPPOPH3-
Ma, B CT. | yKa3aHHOTO MeEXIyHapo-
HOTO JOKYMEHTa IPUBOJIUTCS TepEICHb
MIPECTYIUICHUH, KOTOpBbIE OTHOCATCA K
TeppopucTuyecKkuM aktaM. Ho B ctT. 2
OTMEYeHO, 4To 1ox JeiicTBue KoHBeH-
LMK MOTYT IIOAINANATh ACWUCTBUS, HE
NepeYHCICHHbIE B CT. 1, HO KOTOpBIC
HalpaBJICHbl POTUB JKU3HHU, TEIECHOM
LEJIOCTHOCTH HWJIM CBOOOABI JIIOZCH;
MPOTHUB HMMYINECTBA, CO37aBasi KOJUJICK-
THBHYIO OTIACHOCTH IS JTIOZIeH; Ha MPH-
TOTOBJICHHE, TOKYIICHHE WM coydYa-
CTHE B ATUX MPECTYIUICHUSIX.

B.I1. EMensssHOB OTMEUaET, 4TO 3Ta
KoHBeHIUS HE CONEPKUT MOHATUS Tep-
popu3Ma U OTHOCHT IOYTH BCE HACHJIb-
CTBEHHbIC NPECTYIUICHUS K TEPPOpPH3-
My, CHHXasi TakKuM 00pa3zom 3¢ heKTuB-
HOCTb AHTUTEPPOPUCTHYECKHX MeEpo-
npusTtuil. Taxke, M0 MHEHHUIO MOCIE-
Hero, EBpomnelickas KOHBEHLMS He
COIVIACOBAaHA C MEXAYHAapOJHBIMH KOH-
BEHIMSIMHU, KOTOpPBIE yKa3aHBl B CT. 1,
TaK KaK B 9TUX MEXIYHAapOIHBIX JTOKY-
MEHTax HeT yKa3aHUH Ha TO, YTO OHH
HarpaBiIeHbl Ha 00pp0y HMEHHO C Tep-

POPUCTHYECKUMH aKTaMH, a UMEIOT 00-
Jee MHPOKOE HAIpaBlIeHHE, U B 3THUX
JIOKYMEHTaxX pedb MIST O HPOTHBO-
JEHCTBUM  Pa3IMYHBIM IPOSIBICHUAM
HACWJINS, HE3aBUCHUMO OT TOTO Tep-
POPHUCTHYECKOTO OHHM XapakTepa WIH
KaKoTo-TO pyroro [6 , c. 25].

OnHUM W3 KIIIOYEBBIX MOMEHTOB IT0
0oppbe ¢ TEeppOpPH3MOM CTAJIO MPHHSI-
tue Ha I'enepanbHOi Accambiee OOH
18 nexabps 1979 rona MexayHapogHoi
KOHBEHLUHU 110 O0prOe ¢ 3aXBaToM 3a-
JI0XKHUKOB [14]. B ropuauyeckoii aute-
parype npuHATHs KOHBEHIINH CBSA3aHO C
TEM, 4TO 3TO MPECTYIICHHE CTAJIO pac-
CMaTpUBaThCsi KaK CaMOCTOSTENIBHOE,
M3-3a Yero U BO3HUKJA HEOOXOIUMOCTh
OTIEIUTH €TO OT APYTUX CMEXKHBIX Ipe-
crymneHuii. OTHAKO UMEHHO MpeamOy-
na KoHBeHmHMM paccmaTrpuBaeT 3axBaT
3QJI0)KHUKOB KaK IPOSIBICHUE MEXIy-
HapojHoro Teppopusma [13, c. 56].

Takoe TOJNKOBaHWE CTaHOBUTCS
OCHOBOI /ISl CIIOPOB MEXJy YYECHBIMU
no 3romy Bompocy. Tak, M.II. Kupeen
OTHOCHT 3aXBaT 3aJIOKHHKOB M 3axBaT
WIM YrOH BO3AYLIHOTO CyIHa K pas-
HOBHJHOCTH TeppopusMma. B.B. Jlemu-
neako, B.M. Ilpyc u A.H. llemskun
paccMaTpUBAIOT ATH MPECTYIICHUS KaK
pasHOBHAHOCTH nuparcTsa. Ilo mHe-
Huro E.I JlaxoBa, 5TH mpecTyniaeHus
OTHOCSITCSL K PA3HOBHJIHOCTH OaHIH-
ti3Ma [13, c. 55-56].

I[To wmuenuto C.A. Ky3Hu4eHko,
MOJIOKEHNs  yKazaHHoW  KoHBeHIMMN
3aCIyKHMBAIOT KPUTHKH, €€ aBTOPbI OT-
HOCST 3aXBaT 3aJI0KHUKOB K MEXIyHa-
POJHOMY TEeppOpH3MY, Cpa3y BO3HHUKA-
€T HECKOJIBKO BOIIPOCOB: BO-IIEPBBIX,
€CJIM MPECTYNHUKH 3aXBaTHIN CaMOJIET
KaK TPAHCHOPTHOE CPEICTBO C IENbIO
NepecedeHus TpaHuIlsl — 9TO He OyaeT
TEPPOPUCTHIECKUM AKTOM; BO-BTOPBIX,
€CIIM 3aXBaueHHBIM caMOJIeT W Tacca-
JKUPBI Ha OOPTY UCTIOIB3YIOTCS C IIEIBIO
MOJIyYeHHsS] BBIKyTa, 0€3 KaKHWX-JIH0o
TEPPOPUCTHUECKUX TpeOOBaHUH, — 3TO
TaKKe He OyIeT TeppOpPUCTHUYECKUM
AKTOM;

B-TPETbUX, 3aXBaT caMojeTa MU 3a-
JIOKHMKOB Tpa)KJAaH OJHOro rocyaap-
CTBa M NPECTYNHUKH, KOTOPbIC BBIABH-
raroT TpeOOBaHUs K COOCTBEHHOMY Ipa-
BHUTEILCTBY, — 3TO HE MEKIyHAapOIHBII
Teppopusm [13, c. 55-56].

Cornacuel ¢ mHeHueM C.A. Ky3Hu-
YEHKO, YTO IS TOrO, 4TOOBI OTHECTH
MPECTYIMHOE JIeTHHE K IPOSBICHUIO

MEXAyHapOIHOTO
JIOJDKHO UMETh CYLIECTBEHHbIEC MPHU3HAa-
KU, IPUCYLIUE TOMY SIBIIEHUIO.

15 nmexabpst 1997 roma mexayHa-
POIHBIM COOOIIECTBOM TaK¥Ke MPUHSITA
MexayHapoaHasi KOHBEHLHS O OOpb-
6c ¢ 6oMO0BEIM Teppopusmom [16], k

TeppopusMa  OHO

KOTOpOM VYKpaumHa MPUCOCIUHHIACH
29 Hos0ps 2001 roga. Yka3zaHHOI BbIIIe
MEXAYHapOJHOM KOHBEHIMEH MPOBO3-
rameHa HeoOXOIUMOCTh YKPETUICHHs
MEXIyHapOJIHOTO COTpYIHHYECTBA
MEXJy TrocylapcTBaMH B pa3paboT-
K€ W TPUHATUU DPGEKTHBHBIX, MPaK-
THYECKUX Mep JUIs MperylnpexIeHHs
TaKMX aKTOB TEppOpH3Ma W IS Yro-
JIOBHOTO NpECIEeNOBAHUA M HaKa3aHHs
BUHOBHBIX.

16 mas 2005 roxa noanucana Kon-
BeHius Cosera EBpomnsl 0 npenymnpex-
neHun Teppopusma [12], koropas paru-
¢unupoBana YKpanHOW, M BCTymnuia B
cuiy uis Ykpaunsl 1 utons 2006 roga.
TocynapcTBa-y4acTHUKH — TTOAIUCANIN
YKa3aHHBIH MEXIAyHapOJHBIH aKT, Ke-
nas NMpUHUMATh S(PQPEKTHBHBIE MEpHI,
4TOOBI  NPENOTBpAIIaTh  TEPPOPUIM
U IPOTHBOJAEHCTBOBATH IYOJMYHBIM
MOJICTPEKATENLCTBAM K COBEPLICHUIO
TEPPOPUCTHUECKUX MPECTyIUIeHUH, a
TaK)Ke MPUBJICYCHHUIO K TEPPOPUCTHYE-
CKOW JESTeNbHOCTH W OOYYCHUIO eif;
MTOMHSI TOTPEOHOCTh YCWIHTHE O0OpBOY
C TEppOpU3MOM M IOATBEpPXkAas, 4TO,
ynorpeOuiss Bce Mephl Ul HEJOIyIle-
HUS TEPPOPUCTHUYECKHX IPECTyIIe-
HUU U 111 60pBOBI C HUMHU, HEOOXOIM-
MO yBaXXaTb IPHHLIUI BEPXOBCHCTBA
paBa, JE€MOKPAaTHYECKHE IIEHHOCTH,
[IpaBa YeJIOBEKa U OCHOBHBIC CBOOOJIBI
YeloBeKa, a TaKKe JPYrHe MOJIOKCHUS
MeKIyHapOAHOTO IIPaBa, B YaCTHOCTH B
COOTBETCTBYIOIUX CIydasiX MEexIyHa-
POIHOTO T'yMaHUTApHOTO IpaBa; IOM-
Hf, 4TO aKThl TEPPOpPHU3Ma IO CBOEMY
XapakTepy WM ¢ TOYKH 3peHus oocTo-
ATENBbCTB COBEPIICHHUS HMEIOT IIJIbI0
Cepbe3HO 3aIlyraTh HACEJICHUE WM He-
[IPABOMEPHO MOOYIUTH MPABUTEILCTBO
WIM MEXJIyHApOJAHYI0 OpraHHU3alHUI0
COBEpIINTh KAaKOe-TO JeHCTBHE WIH
BO3/1EPIKATHCS OT COBEPLICHUS UX, WIH
CepbEe3HO J1eCTAOMIN3UPOBATh MIIH Pa3-
PYLUIMTH OCHOBHbBIE ITOJIMTUYECKHE, KOH-
CTUTYLMOHHBIE, JKOHOMHYECKHE WU
COLMaIbHBIE CTPYKTYpPBl CTPaHbl WIH
MEXIyHapOJAHON OpraHu3aluy.

Kaxnas Cropona ykaszanHoil Kown-
BEHIIMM IPUHUMAET COOTBETCTBYIOLINE
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MEpbl, B HaCTHOCTHU B c(hepe MOATrOTOB-
KM KaJpoB JJS TPAaBOOXPaHHUTEIbHBIX
U JIpyr'HX OpraHoB, a Takxke B cdepax
o0pa3oBaHus, KyJIbTypbl, HHpOpMa-
LIUU, CPEJCTB MAaccoBOl MH(pOpManuu
U TPOCBELICHHS OOIIECTBEHHOCTH, C
LENbI0 MPEJOTBPAILCHHS TEPPOPUCTH-
YECKUX TPECTYIJICHUH M HMX HEeraTHB-
HBIX TOCJICICTBHI C OJHOBPEMEHHBIM
coOI0IeHHeM 00513aTeNIbCTB 10 IIPaBaM
4yeloBeKa, MPeayCMOTPEeHHBIX B EBpo-
MelicKoil KOHBEHIIMM O 3alluTe IpaB
YyeoBeka W OCHOBHBIX cBoOoj (1950),
MeXayHapoIHbIM HaKTOM O TpakJaH-
CKHX M MOJUTHYECKUX npaBax (1966) u
JIPYTUX 0053aTeIbCTB B COOTBETCTBUU C
MEXIyHaPOIHBIM IIPABOM.

Kaxxgas CropoHa mpUHUMAET TaKue
MEpbI, KOTOPbIE MOTYT MOTpeOOBaThCS
JUIsL YIy4IIeHUs U Pa3BUTHS COTPYI-
HUYECTBA MEXIY  HAIMOHAJIbHBIMHU
OopraHaMy B LEJSIX MPEAYNPEKIACHUS
TEPPOPUCTHUCCKHUX MPECTYIUICHUH |
X HETaTHBHBIX IOCIEICTBUI, my-
Tem: 1) ocyuiecTBieHHe OOMEHa HWH-
dbopmanmeit; 2) CcOBepIICHCTBOBAHHE
(u3nvecKol 3alIUTHI JUI] U OOBEKTOB;
3) yayuuienwe OOydYeHHs U IUIAHOB
KOOpJIMHAIINYU JCHCTBUI B Upe3BbIYAl-
HBIX OOILECTBEHHBIX CUTYAIHIX.

Kpome Toro, B ykasaumuoit Kon-
BEHI[UH OIpPEJICICHbl TaKWe MOHITHS
KakK: «IyOJNYHOE MOJCTPEKATEIbCTBO
K COBCPIICHHIO TEPPOPUCTHUCCKOTO
MPECTYTUICHUS», «IPUBJICYCHUE K Tep-
popusMy», «o0y4eHUEe TeppOpUMY» U
JpyTHe.

Bmopas epynna — cneyuanvhoe
MeANCOYHAPOOHOEe  3AKOHOOAMmMelbCmeo,
peaynupylowee omuoulenus 6 cepe
60pb6bL U NPOMUBOOELICEUSL 1OEPHOMY
meppopusmy.

OfHUM M3 BaXKHBIX MEXIYyHapOJ-
HBIX HOPMATHBHO-IIPABOBBIX  aAKTOB,
KOTOpBI paTU(GHUUHUPOBAH YKPaUHOM,
sBrsieTcst KonBennus o gpusndeckoii 3a-
[IMTE SACPHOTO Marepualia U sIICPHbBIX
ycranoBok [10]. TocymapcTBa-yuact-
HUKHU yKka3aHHOI KoHBeHUMHU BeIpa3zuiu
cBOM YOEXKICHMs, YTO IpaBOHapylIe-
HUE B OTHOIUEHUH SJEPHOTO MaTepH-
aja SIBISETCS NPEIMETOM CEpPbEe3HOrO
OCCIIOKOHCTBA U CYIIECTBYET OCTpas
HEOOXOAMMOCTh B NMPHHATHU COOTBET-
CTBYIOLIHX U 3QHEKTUBHBIX Mep, IPe/-
YCMaTpHBAKOIIUX [PEIOTBpPAICHUE |
BBISIBJICHHE TaKUX [PaBOHAPYIICHHH
W Haka3zaHUC 3a HUX, KeJas MPeloT-
BpaTUTh MOTCHIHAIBHYI OINACHOCTh

B pe3ysbTaTe HE3aKOHHOTO 3axBaTra U
UCIOJIb30BAHNUE SAAEPHOTO MaTepuaa, a
TaKXXe MPU3HaBasi BAKHOCTh () HeKTHB-
HO¥ pHU3NUECKOI 3aIUTHI AASPHOTO Ma-
Tepuala, UCHOIb3YyEMOTO /ISl BOCHHBIX
Lesiel, ¥ TOHKUMasl, YTO TaKOW Marepual
HAaXOAWUTCS M B JalbHeWIeM OyneT Ha-
XOJUTHCS IO/ CTPOTOH (PU3HIECKOI 3a-
IIUTOM.

Kpome Toro, B ykazannoit KonseH-
NN COJEPIKUTCS MepPeUeHb IMOHATHN H
ux ompeneneHuil. B yacTHOoCTH, naHO
OIpE/ICIICHUE «SJACPHOIO MaTepualiay,
«MEXAYHApOJHON NEePEeBO3KHU AJIEPHOTO
marepuanay» u ap. [lox «saepHbIM MaTe-
puanom» B ykazanHoil KonBeHuuu cie-
JyeT NMOHUMATh IIYTOHUH, 3a HCKIIIO-
YeHHEM IUTYyTOHHS C KOHIEHTparueit
n30TOnoB, mnpesbimaromed 80% 1o
IyToHMI0-238, ypan-233, ypan, o6o-
raleHHbId M30TONAMM ypaH-235 uiu
ypan-233, ypaH, copepXalluii CcMech
M30TOIOB, KOTOpPHIE BCTPEUYAIOTCS B
npupozae B Gopme, OTIIMYHON OT Py.bl
WIM PYIHBIX OCTAaTKOB, W JIIOOOH Ma-
TepHall, COAepKalUi OIUH WiIn Oojee
BBIIICHA3BAHHBIX YJIEMEHTOB.

B TOM umMcie, ykasaHHBIM BBILIC
MEX/YHapOAHBIM JIOKYMEHTOM Ypery-
JUPOBAH BOIPOC HKCHOPTAa M UMIIOPTA
SJICPHBIX MAaTepHalioB, TapaHTHH 3a-
IIUTHl BO BPEMSI €T0 MEXTYHapOJHOU
MePEeBO3KH, NEHCTBUS B CIydae KpaxH,
3axBara MyTeM rpadeka MIId KaKOTo-J1-
60 Ipyroro He3aKOHHOTO 3axBaTa sJep-
HOT'O MaTepuaya Wi peajbHONW yrpo3sl
TaKuX JIEUCTBUIA U TOMY MTOJ00HOE.

Tak, mpu Kpaxe, 3axBare IyTeM
orpabiieHus] HJIM KaKOTo-TUOO JPYroro
HE3aKOHHOTO 3axBara sJIepHOro Marte-
pualia rocyaapcTBa-y4acTHUKH yKa3aH-
HOl KOHBEHIMM MPUHHUMAIOT CIEAyIO-
1€ MEpPBI, KOTOPBIE SIBISIIOTCSI CBOETO
pola MepaMH aHTHUTEPPOPHCTHUECKOI
0e30macHOCTH  SIACPHBIX  OOBEKTOB:
1) rocynapcTBO-y4acCTHUK HPHHHMAET
HaJUIeKaNIe Mephl JUIS TOTO, YTOOBI
[0 BO3MOXHOCTH ObIcTpee HHGPOPMHU-
poBaTh Ipyrue rocyaapcrsa, KOTOPBIX,
[0 €ro MHEHHIO, 3TO KacaeTcs OTHOCH-
TEJIbHO JIIOOOW Kpaku, 3aXBara IyTeM
rpabexa MM Jpyroro He3aKOHHOTO 3a-
XBarTa sIEPHOr0 MaTepualia Uil peajb-
HOI yrpo3bl TaKUX JEUCTBUMN, a TaKKe
nHpOpMHpPOBaTh, KOTrJa 35TO HeoOXo-
JIMMO, MEXIyHapOIHBIE OpPTaHU3AINH;
2) xorga 3TO HEoOXOIWMO, 3amHTEpe-
COBaHHBIC TrOCyapcTBa-y4aCTHUKH
obMeHHBaroTcsi MHpopmanme aApyr c
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JPYTOM MJIM C MEXIYHApOIHBIMU Opra-
HU3ALUAMH C 1eNbl0 oOecreueHus 3a-
LIUTHI AJEPHOTO MaTepuaa, HaXoasue-
rocs Ioj yrpo3oi, NpOBEpKU LEJNOCT-
HOCTH TPAHCIIOPTHOTO KOHTEHHEpa WU
BO3BpAILEHUS 3aXBaY€HHOTO HE3aKOHHO
SJICPHOTO MaTepuasa u:

— KOOPJUHHPYIOT CBOM YCHIIHS IO
JUIIOMAaTHYECKUM M JIPYTHM COIVIaco-
BaHHBIM KaHaJaM;

— OKa3bIBAIOT ITOMOIIlb, €CJIM OHA 3a-
NpammnBaeTcs;

— obecreynBaroT BO3BPAT MOXHUILIEH-
HOTO WJIM TIPOMABIIETO SAEPHOrO MaTe-
puana B pe3ysibTare BbILICYIOMSIHYTBIX
cOOBITHH.

21 mas 1963 roga MeXayHApOIHBIM
coo0mIecTBOM TpuHsTAa BeHckas KOH-
BEHLHUS O TPaKAaHCKOW OTBETCTBCH-
HOCTH 3a saepHbiid ymep0 [5]. Kon-
BEHIIUS YCTAHABIMBACT O0COOBIH PEeKUM
OTBETCTBEHHOCTH 32 BpEl, K KOTOPOMY
TPaJUIMOHHBIC TPAXKIAHCKO-ITPABOBBIC
oaXoJbl He MOTryT 3((EKTHBHO IpH-
MEHSThCS.

Kpome Toro, yperymupoBaHHe OT-
HouleHui B chepe OGOpbOBI C SACPHBIM
TEPPOPU3MOM OcylecTBICHO Jloroso-
pOM O HEpacHpOCTPAHEHUH SJIEPHO-
ro opyxust ot 1 mrons 1968 roma [4],
KOTOPBIN BCTYIMIJI B CUILY JUIsl YKpPauHBI
5 nexa6ps 1994 roga. OCHOBHOM 1ENBIO
YKa3aHHOTO BBIIIE MEXIYHAPOIHOTO
HOPMaTHBHO-NIPABOBOTO aKTa SIBJISICTCS
TO, YTO KaXkJI0€ W3 rOCyJapCTB-ydacT-
HUKOB Hacrosuero JloroBopa, obnana-
IOLIUX SACPHBIM OpPYKHEM, 00s3yercs
He ImepejaBaTh KOMY-ITHOO siJiepHOE
OpYXHE WJIN JIpyTrue sJepHbIe B3pbIB-
HBIE YyCTpOMCTBa, HHKOMUM 00pazom
HE IMOMOTaTh, HE TOOLIPATH M HE IO-
OyKaarh Kakoe-Tubo rocyaapcTBo, He
obnamaromee SIACPHBIM OPYXKHEM, K
MIPOU3BOICTBY MIIM MPUOOPETEHHUIO JTIO-
OBIM JPYTHM CIIOCOOOM SIIEPHOTO Opy-
JKUSI WM JIPYTHX SIJICPHBIX B3PBIBHBIX
ycTpoiicTB. B ToMm wmcne, kaxkngoe u3
roCyAapCTB-y4aCTHUKOB — HACTOSIIETO
JloroBopa, He 00nagaromuX sIEPHBIM
OpyXHeM, 00sA3yeTcst He NpUHUMATh
rnepeaayu OT Koro Obl TO HU OBLIO siiep-
HOTO OpYXHS WIH APYTHX SACPHBIX
B3PBIBHBIX YCTPOMCTB, a TAK)KE KOHTPO-
JIs1 HaJl TAKUM OPY)KHEM MJIH B3DPBIBHBI-
MH YCTPOHCTBAMH HH HEIOCPE/ICTBCH-
HO, HU KOCBEHHO; HE IPOHM3BOJIHUTH
u He mnpuodperaTb IIOOBIM APYTHMM
CII0COOOM sIZIEpHOE OPYXKHE HIIU IpyTHe
SIIEPHBIC B3PBIBHBIC YCTPONCTBA, PABHO
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KaK ¥ He 1o0uBaTbcs M HE NPUHUMATh
KaKo#-1100 MoMOoIIM B TPOM3BOACTBE
SIIEPHOTO OPYXKHSI WIIN JIPYTUX SIEPHBIX
B3PBIBHBIX YCTPOUCTB.

Kpome storo, Ykpauna 17 aBrycra
1971 ropma parudunupopana Jlorosop
0 3aIllpeIieHn pa3MeIIeHNs Ha THE MO-
peil 1 OKeaHOB W B UX HEJPAX SIEPHOTO
OPY)XHS M JPYTHX BHJIOB OPYXKHS Mac-
coBoro nopaxxeHus [3] (BCTynui B cuiry
18 mast 1972 roma), 30 mexabpst 1986
roqa — KonBeHuuo 00 onepaTuBHOM
ONOBEILEHUU O sifepHOM aBapuu [9]
(Bctynmna B cuity 27 stuBapst 1987 rona),
KoHBeHIMIO 0 MOMOILIM B cliy4ae sjep-
HOI aBapuu Wi paJualiOHHON aBapuii-
HoOll cutyanuu [8] (BcTymuia B cuiy 26
¢despans 1987 rona) [1, c. 233-234].

BaxkxupIM BOIpOCOM, CBSI3AHHBIM
¢ MEXIyHapOIHBIM acIeKTOM B cde-
pe HWCIIONBb30BaHUS SASPHON IHEPTHH,
TaKXe SBISETCS IPHUBEICHHUE HAIHO-
HaJbHOH HOpPMaTHBHOH 0a3bl B COOT-
BercTBue ¢ KoHBeHuuei o suepHoOi
6e3onacHocTH [11], npunsroit 17 utons
1994 rona u paruduuupoBaHHO# YKpa-
unot 17 npexabps 1997 roma. Kom-
BEHLUS OIpejessieT  00s3aTeiabcTBa
0 NpHUMEHEHHI0 (YHJaMECHTaJIbHBIX
MPUHIUIOB 0E€30MacHOCTH, a He Je-
TaJbHbBIE CTAHJIAPTHI O O€30MacHOCTH.
IIpucoenuaenue x Heil TpedyeT OT TO-
cyIapcTBa CyIIEeCTBEHHOTO ITOBBIICHHS
YpOBHsI 0€30MaCHOCTH JKCIUTyaTaIluu
SIEPHBIX YCTAaHOBOK M COBEPIICHCTBO-
BaHUS 3aKOHOJIATENILCTBA 110 BONPOCAM
JIUICH3UPOBAHUS, (QYHKIHMOHUPOBAHUS
CHCTEM IIPOBEPOK U OIEHOK Oe3omac-
HOCTH JICPHBIX YCTAHOBOK.

OnHuM U3 0a30BBIX MEXIYHapOJ-
HBIX HOPMAaTHBHO-IIPABOBBIX aKTOB B
chepe O6OpHOBI C SIIEPHBIM TEPPOPU3-
MoM MexayHaponHas KOHBEHIHUSA O
060pr0e ¢ akTaMH SIICPHOTO TEPPOPU3MA
[15], B xoTOpOIi OTMEYEHO, YTO AKTHI
SIEPHOTO TEppPOpU3Ma MOTYT IPHUBO-
JUTH K CAMBIM CEPbE3HBIM ITOCIIEACTBH-
M M MOTYT CO3[]aBaThb Yrpo3y MexIy-
HapoJHOMY MHPY M 0€30IacHOCTH,
OoTMeYas TakXKe, YTO B CYIIECTBYIOIIUX
MHOTOCTOPOHHHUX ITOJIOKEHUAX MEXKILY-
HapOJHOI0 IpaBa 3TH HANAJCHUS HE
paccMarpuBarOTCs JOKHBIM 00pa3oM.

B yka3zannoii KomBenmum cogpep-
JKHUTCSI ONpe/iesiecHue 00bEKTa SICPHOTO
TEppOpHU3Ma, a HMEHHO: «PaJHOAKTHB-
HEIIl MaTepuam, «IIepHBIH MaTepHam
u «sagepHblii 00bekT». Kpome Toro,
B YKa3aHHOM HOPMaTHBHO-TIPAaBOBOM

aKTe NPEJOCTaBICH HCYEPIBIBAIOLIHIT
MepeueHb MPEeCTYIUIEHUH, KOTOpbIe
MoAnanarT moa AcicTerue KoHBEHIUH.

B cooTBeTcTBUM C yKa3aHHOH BbILIE
KonBenmnueiddr kaxjaoe TrocyaapcTBO-
YYaCTHHK TPUHUMAET TaKue MeEpHI,
KOTOpBIE MOTYT OKa3aThCs HEOOXOIH-
MBIMH, B TOM YFHCJIE B COOTBETCTBYIO-
OIUX CIy4asx B 00JIaCTH BHYTPEHHETO
3aKOHOJIaTeNIbCTBA, JUIsi OOeCIeYeHus
TOTO, YTOOBI IPECTYITHBIE JACSTHUS, MO~
nmajaroliue Mo JeHCTBUE HACTOSIIEH
KoHBeHIIMHU, B YACTHOCTH TE€, KOTOPBIE
HaIpaBJICHBI MU PACCUMTAHbI HA CO3/a-
HUe O0OCTAaHOBKHM Teppopa Cpelnu Hace-
JIEHUs, TPYIIbI JUI[ WIHM KOHKPETHBIX
JUI, HU TPHU KAKUX OOCTOATEIBCTBAX
HE TIOJIC)KAIIA OTPABAAHUIO MO KAKUM-
060 cooOpaKEHUSIM TOJIUTHIECKOTO,
¢bumocodckoro, UACOIOTUIECKOTO, pa-
COBOTO, JITHHYECKOTO, PEIUTHO3HOTO
WY MHOTO aHAJIIOTHMYHOTO Xapakrepa 1
BIIEKJIN HaKa3aHUE COOO0pa3HO CTENEeHH
HUX TSOKECTH.

OJHaKO HOPMBbI YKa3aHHOH BbILIE
KonBeHnuu He copepar HOPM IIpe-
BEHTHBHOTO XapakTepa, a Hao0OpoT
TOJIBKO HOPMbBI KapaTeIbHOTO U MpOoLe-
JIyPHOTO COJIEP)KAHHUsSI MO OTHOIICHHIO
K JIMIaM, y>K€ COBEPIIMBIINM MPECTYy-
mwieHne. B KoHBEHIHWHM OTCYTCTBYIOT
KOHKpPETHbIE MEXaHH3Mbl JeMCTBUH
rocynapcTB-ydacTHUKOB KoHBeHIHMH B
chepe npenynpexaeHus U yCTPAHSHHS
MMOCJIEICTBHI COBEPIIEHHOTO IIPECTy-
IIJICHUS, 3aTO MMEIOTCSl JIMIIb HOPMEI,
OIPENEISIONINe BO3MOXXHOCTh TOCY-
JapcTB-y4yacTHUKOB KOHBEHIIMM Ha Ha-
LAOHAJIHHOM YPOBHE MPHUHITHUS TaKUX
HOPMAaTHUBHO-TIPABOBBIX aKTOB C MPOTIH-
CaHHBIMH MEXaHU3MaMH JCUCTBUM IS
YCTpaHEHUSI U MPEIyNpEexRIACHUS sIep-
HOTO Teppopu3Ma.

AHanmu3upysi BBINIECKa3aHHOE, B
MEePBYIO OYEpeIb CIEAyeT OTMETHTD,
9TO MEXAYHapoJHble HOpPMAaTHUBHO-
MPaBOBBIE aKThl UTPAIOT BAXKHYIO POJIH
B  pealu3aluy  aHTHUTEPpPOpPUCTHYE-
CKOIl 0€30mMacHOCTH SACPHBIX OOBEK-
TOB B YKpauHe H SBISCTCS MPEAINo-
CBUIKOM JJII CO3JIaHMS OTE€YeCTBEHHOM
3aKOHOJATeIbHOW 0a3bl [UIsl OpraHu3a-
[IMA aHTUTEPPOPHUCTHUECKON Oe3omac-
HOCTH SIICPHBIX 00BEKTOB B YKpauHe, a
TaKkKe UCTOUHUKOM 7151 (POPMHUPOBAHMSI
MOHATUHHOTO anmapara B cdepe 60pb-
OBI C TEPPOPHU3MOM B IIEJIOM U aHTHUTEP-
popucTHUYECKOl 0e30macHOCTH  sIep-
HBIX 00BEKTOB B YaCTHOCTH.

B 10 xe BpeMsl, cOrIacHbl ¢ MHCHH-
eMm T.C. bosp-Co30HOBHY, YTO 3aKIIIO-
YeHHbIe KOHBEHLUU Mo Oopnrde ¢ oT-
JICJIbHBIMM BUJJAMH U QOpMaMH MEX1y-
HApOJIHOrO TEppOpHU3Ma JIOCTATOYHO
OTpaHUYECHHBIE, 1aK€ B COBOKYIHOCTH
OHM HE COCTaBISIIOT YHOPSAO0YCHHOM
U CKOOPIMHUPOBAHHOW CHCTEMBI Mep.
Kpowme Toro, ¢ pa3BuTHEM HAyKH U TEX-
HUKH IIOCTOSSHHO BO3HUKAIOT HOBBIC
BHJIBI U (OPMBI TEppopH3Ma, KOTOPHIE
Ha OIPE/IEJICHHOM 3Talle HCYE3HYT W3
[OJISL 3PCHMS MEXIyHApOIHBIX «IIpe-
METHBIX» KOHBEHIIUH [2, ¢. 56].

Ha pemenue yka3aHHO# BbILIE MPO-
Omembl Takue ydensie, kak T.C. Bosp-
Co3onoBuu u C.A. Ky3HHueHKo npe-
JOKUIN Pa3paboTKy OJHOW YHHUBeEp-
canpHOll KoHBeHIIMH, KOTOpast peryiu-
pYyeT Bce IPOSIBICHUS MEKTyHAPOIHOTO
TeppopU3Ma, TOJDKHA B CBOEM COCTaBe
YETKO OINpEJEeIUTh CAUHBII MOHATHI-
HBII ammapat, KOTOPHIH BITOCIEICTBHH
BBOJMIJICS OBl BO BHYTPHUIOCYAapCTBEH-
HOE 3aKOHOJIATENILCTBO CTPaH, KOTOPbIE
paruUUUpPOBAIN MM  HPHUCOEIUHH-
JIUCh K HeW. DTa KOHBEHLUs JOJDKHA
WMETh YHUBEPCAIbHBII MOHATHIHBIN
anmapar ¢ 00s3aTeJIbHbIM OIpPEACICHH-
€M IOHSITHS «MEeXIYHapOIHBIH Teppo-
pU3M», YHUGHUUHUPYS BCE MPEIbIIYIIHE
IUIST TIPEJOTBPAIICHUS! BO3HUKHOBEHHS
JIBOMHBIX CTaHAAPTOB B OTHOLICHHH
TEpPOPHUCTOB.

Crneyer OTMETHTb, YTO Ha MEXKTyHa-
POIHOM ypOBHE OTCYTCTBYET MEXIyHa-
POZIHBIN aKT, KOTOPBIH PEryJlupoBai Obl
BOIPOC AHTUTEPPOPUCTHUECKOH 0e30-
MACHOCTH SIICPHBIX OOBEKTOB KaK CHCTe-
MBI Mep, HalpaBJICHHBIX HA MPEIyNPexK-
JICHHE COBEPIICHUSI TEPPOPUCTHYCCKHUX
AKTOB C MCIOJIb30BAHUEM SIJICPHBIX 00b-
extoB. [lo Hamemy MHeHHIO, HEOOXOIH-
MO TIPUHSTHE TAKOTO MEXTyHApOTHOTO
aKTa, KOTOPBIH cojepkall OBl MPaBOBEIE
HOPMBI O MEXaHW3Me COTPYIHHYECTBA
CyOBEKTOB MEXyHapOJAHOTO IIpaBa B
cdepe aHTUTEPPOPHUCTHUECKOH Oe3omnac-
HOCTH SIJICpHBIX OOBEKTOB, a HMEHHO
KOMIIJIEKCAa CKOOPAMHHPOBAHHBIX —CIIe-
LUAJIbHBIX ~ MEPONPUATHH,  KOTOPHIM
CBOMCTBEHHO 0OecreynBaTh OTCYTCTBUE
pHCKa IJIs 3710pOBbs JIOCH, MMYIIeCTBa
U OKpY’KaloIleHd cpeasl, HapaBIEHHBIX
Ha TIpenyNpeXICHHE, NPEIOTBpAICHHE
U TIpecedeHue TepPPOPUCTUIECKOI es-
TEIBHOCTH, TJIe TIPEAMETOM COBEPIICHHS
MPEeCTyINICHUs WIN OOBEKTOM Harmaje-
HUS SIBIISIETCS SIIEPHBIH OOBEKT.



Bce BbIIEH3I10)KEHHOE
MO3BOJISICT CJIENIATh BBIBOJ, YTO MEX]LY-
HApoJIHOE 3aKOHOJATEIbCTBO B cde-
pe GOpbOBI C TEPPOPU3MOM COACPIKHUT
00JIBIIIOE KOJIMYECTBO MEXKIyHAPOIHBIX
HOPMAaTHUBHO-IIPABOBBIX akTOB. OHAKO
HOPMBI MEXIYHapOAHBIX JTOKYMEHTOB
B I[€JIOM HOCST JIEKJIapaTUBHBIA Xapak-
Tep W HE YCTAHABINBAIOT KOHKPETHBIX
MEXaHU3MOB  aHTHTEPPOPUCTUIECKOM
0e30macHOCTH  SIIEPHBIX ~ OOBEKTOB.
Kpome Toro, Ha MeXayHapOIHOM ypOB-
HE OTCYTCTBYET HOPMAaTHBHO-IIPaBO-
BOW aKT, peryjJupyrouuili BOMPOCHI
AQHTUTEPPOPUCTUYECKOH Oe30macHOCTH
sanepHbIX 00bekToB. [losTomMy cuuta-
€M, 4YTO MEXIYHapoOJHbIE HOPMAaTHB-
HO-IIPaBOBBIC aKThI JOJDKHBI COJEPIKATh
OoJee AeTalbHBIC MPABHJIA MOBEACHHS
CyOBEKTOB MEXIYHAPOMTHOTO IpaBa O
MIPOBEIEHNH COBMECTHBIX MEpOIpHsI-
THH aHTUTEPPOPUCTHUYECKOI Oesomac-
HOCTH SIIEPHBIX OOBEKTOB.
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®YHKIVUA THOOPMAIIMOHHOMN BE3OMMACHOCTHU T'OCYIAPCTBA
B ITPABOBOM U3MEPEHHUN

Buxrop ®UJIATOB,
KaHU/aT IOPUINYCCKHUX HayK, CTapIINi Mperno/aBarelb KaQeapbl MPakIaHCKOT0, XO3HCTBEHHOTO M AKOJIOTHYECKOTO TIpaBa
YHuBepcuTeTa TAMOXKEHHOTO Jieja U (PUHAHCOB

AHHOTALIMS

B crarbe mpoaHanH3upoBaHbl GyHKINH HHHOPMAIMOHHO Ge3omacHocTH rocynapcta. OTACIBHO HCCIIeOBAHbI 3aKOHOATE b~
cTBO B c(hepe nHHOPMALMOHHOI 0€30IIaCHOCTH 1 pabOTHI OTEUECTBEHHBIX YUEHBIX 110 YKa3aHHOH npodiemarike. OXapakTepH30BaHbI
OT/IC/IbHBIC HATIPABJICHHS [IPU ONpE/CICHUN U aHanu3e QyHKUUH nHpOopMamoHHOM 6e30macHOCTH. PaccMOTpEHbI HEIOCTATKH JICH-
CTBYIOLIETO 3aKOHOIATENbCTBA, KOTOPHIE MPEISITCTBYIOT YCOBEPIICHCTBOBAHUIO 3HAHUH 0 QYHKIUIX HHOOPMALIMOHHON Oe30macHo-
ctu. IIpeioxeH nepedeHs GyHKIMI HHOPMALMOHHOMH 0€30MaCHOCTH, ¢ IeTaI3aluell UX CYIHOCTH H COACPIKaHHs.

Ki1oueBble cjI0Ba: 3aKOHOATEIBCTBO, HHPOPMAIOHHAs 0€3011aCHOCTh, HHTEPECHI TOCYIapCTBa, IPAaBOBast IPUPO/IA, MTOJIUTHKA,
GbyHKIMN.

FUNCTIONS OF THE INFORMATION SECURITY OF THE STATE IN LEGAL MEASUREMENT

Viktor FILATOYV,
Candidate of Juridical Sciences, Senior Lecturer of the Department of Civil,
Commercial and Environmental Law at the
University of Customs and Finance

SUMMARY
The article analyzes the functions of state information security. Separately, legislation in the field of information security and work
of domestic scientists on the above-mentioned issues has been studied. Some areas are described in the definition and analysis of infor-
mation security functions. The shortcomings of the current legislation, that hinder the improvement of knowledge about the functions of
information security are considered. The list of functions of information security is proposed with the details of their essence and content.

Key words: legislation, information security, state interests, legal nature, politics, functions.

REZUMAT

Articolul analizeaza functiile de securitate a informatiilor din stat. Legislatia in domeniul securitatii informatiilor si munca oamenilor de
stiintd in familie asupra problemelor mentionate au fost studiate separat. Sunt caracterizate cateva directii in definirea si analiza functiilor de
securitate a informatiilor. Se iau in considerare deficientele actualei legislatii care impiedica imbunatatirea cunostintelor despre functiile de
securitate a informatiilor. Se propune o listd de functii de securitate a informatiilor, cu detalii despre esenta si continutul acestora.

Cuvinte cheie: legislatia, securitatea informatiilor, interesele statului, natura juridica, politica, functiile.

IocranoBka mpodiemsbl. Jlo HenaBHe-
IO BPEMEHHM, KaTeropus «MH(OpMAIHOHHAs
0e30MacHOCTb» B 3aKOHOJATENIBCTBE YKpau-
HbI HE PACCMaTPUBAJIACh KAK COCTABIIAIONIAs
HAIMOHAJBHOKW 0E301acHOCTH TOCYAapCTBa.
Anekcuss Kppima u xonguinkr Ha Boctoke
VKpauHb! TOKa3aIy CyIIECTBEHHbIE MpOCUe-
ThI BJIACTH B BOIpocax obecreueHus HHPop-
MaLOHHOH 0€30I1aCHOCTH M CTaJIH Pelao-
M (paKTOpOM KapIHHAIEHOTO TIePEecMoTpa
COOTBETCTBYIOICH IMONUTUKU TOCYIAapCTBA.
Ha cerozus 3T0T npoliecc HaXOAUTCs Ha CTa-
JIMM CTAHOBIICHHUS M TPeOyeT KOMILIEKCHOTO
HAy4qHOTro OOOCHOBAaHHMS OT/EINBHBIX IPABO-
BbIX acrekToB. [Ipexe Bcero, K MX YHCIy
cleyeT OTHECTH HpoOiIeMy OIpeseseHHUs
(YHKIMOHATIGHOTO Ha3HaueHusl uH(pOpMa-
LIOHHOH OE30MacHOCTHU B IIPABOBOM U3MEpe-
HUH, PElIeHNe KOTOPOH TMO3BOIUT BIUIOTHYIO
TIOZIONTH K BOIPOCY MPUHIUIIOB U MEXaHM!3-

MOB (pOPMHUPOBAHHSI TIOJUTUKYE HHGOPMALIH-
OHHO#1 630ITaCHOCTH.

AKTyalIbHOCTb TeMbI HCCJIEIOBAHMSI.
OTCyTCTBHE KOMITIEKCHO# MOMMTHKU HH(OP-
MALHOHHOHM 0E30MacHOCTH, —CYIIECTBEHHO
MOBJISUIO HA YPOBEHB 3AIUUTBHI MHTEPECOB
rocygapcrsa B MH(MOPMALMOHHOH  cepe.
JlokTpuHa HHPOPMAIMOHHONW 0e30TaCHOCTH
VkpauHbl OblTa YTBEpIKICHA JIMIIL B HAYane
2017 roma (Yxa3 Ilpesmpmenta YkpaumHbl OT
25 ¢espaist 2017 . Ne 47/2017) [1]. Benen-
CTBHE TOTO COBPEMEHHAsI TOJIMTHKA HH(OP-
MAIMOHHOH 0e30IacHOCTH YKpauHBI Xapak-
TEpU3yeTcsl HeAOCTATOYHOIH CHCTEMHOCTHIO,
KOMIUIEKCHOCTBIO M [PABOBOM ONPe/IeIeHHO-
CTBI0. B COBOKYMHOCTH 3TH IPOOIEMBI He I10-
3BOJISIIOT Pa3paboTaTh 1 BHEAPHUTH OT/ICTBHbIC
HAIpaBICHNs MOJMUTUKA HH()OPMAIHOHHOM
6e3onacHocTu. [IpeanocbuikaMu  peLieHust
9THX 3a71a4 SBJISETCS KOMIUIEKCHOE HayqyHOe

HUCCIIeIOBAHNE MPOOJIEMATHKH 3AILUTHI HHTE-
PecoB rocyapcTBa B MHYOPMALMOHHOM ce-
pe. Crenyer OTMETHTb, YTO HEXBATKA Hay4-
HbIX paboT MO JaHHOW TeMaTHKe OYEBHIHA,
YTO M ONpE/eNsieT aKTyalbHOCTh BBIOPAHHO-
TO HaNpaBJIeHNst HAy4YHOTO IOKCKA.
Cocrosinue uccienopanusi. [Ipodnema
HPABOBOI MPHUPOABI M CYIIHOCTH HH(OP-
MaLMOHHOH 0e30MacHOCTH TOCyJapcTBa B
pa3Hoe Bpems ObLia IIPEIMETOM HCCIeo-
BaHust C.M. Jlombposckoit, O. C. 3o3ymn,
B.B. Octpoyxoga, B. H. Ilerpuxa, A. A. Tu-
xoMupoBa U Apyrux. OJHAKO CHENHAIEHOTO
UCCIIEeIOBAHNUS TIPABOBOM TIPUPOBI (PYHKIMH
MH(OPMALIMOHHOH 0€301aCHOCTH HE TPOBO-
JIUIIOCH, YTO TAKXKE CBHJICTEIBCTBYET 00 ak-
TyaJIbHOCTH TEMbI IAHHOW Hay4HOU CTaThU.
Lenpto w 3amayedl cratbu SIBJISETCS
KOMIUIEKCHBII TEOPETHKO-TIPABOBOM aHAN3
(byHKUMH MHOOPMALIMOHHOH 0€30MacHOCTH



LEGEA SI VIATA

KaK OCHOBOIIOJIArarolux 3JIEMEHTOB peajin-
3alun COOTBeTCTBy}OH.ICI‘/'I TIOJIMTUKU TOCYy-

JIapCTBa.
W3n0/keHne OCHOBHOIO MaTepuaja.
Uccnenyss  mpobiaembl  HMOPMAITMOHHOI

6e3omacHoctr A. A. TuxomMupoB moguepKu-
BACT, YTO LICJICHAIPABICHHAS JICSTEIBHOCTD
TocyIapcTBa B JaHHOW cdepe 0ObemuHs-
€T CIEIYIOIe KOMIIOHEHTHL: CBOOOTHBII
JOCTyH K HH(OpManuy; HH(OPMAILIMOHHOE
PaBEHCTBO; Pa3BUTOCTH M JIOCTYITHOCTh HH-
(hOpMALIMOHHBIX PECYpCOB; OpHUEHTALMSA Ha
HAllMOHAJIBHBI  MH(MOPMALMOHHBIH  TIpO-
JyKT;  3aIMIIEHHOCTh  MH(OPMAIMOHHOM
uHdpacTpykrypsl. [Io MHEHHIO y4eHOTO 3TO
O3HAYaeT, 4TO IMepel TOCYIApCTBOM CTOST
3a/1a4u, KOTOpble TPeOYIOT CTPATerHieckoro
IUTAHUPOBAHMS, CO3/IAHUS MEXaHU3MOB 3a-
UTBl MHGOPMALMK, O00CCIICUCHUs pealli-
3aIUM TPaKIaHaMH MpaBa Ha WH(OPMAIIHIO
[2, c. 100]. ITo HameMy MHEHWIO, JaHHBIH
TE3UC PACKPBIBAET JIMIIH HEKOTOPBIE ACTIEKTHI
CYIIHOCTH MH(OPMAIIMOHHON 0€3011acHOCTH,
O11HaKo e€ (YHKIMM B IPAaBOBOM M3MEPEHNUH,
OCTAIOTCs HEe ONpE/IeICHHBIMU. 3a/1a4 rocy-
JIapCTBA, KOTOPbIE 0003HAYHIT YUEHBIH, TAKKE
HE MOTYT CuMTarbes (yHKUUSIMU HHPOp-
MALMOHHOH 0€30MaCHOCTH, MOCKOJBKY OHH
PACKpBIBAIOT HAMpPABIICHHUS OpraHHU3allHOH-
HO-YTIPaBJIEHYECKOM JEATEIbHOCTH B JAHHOU
cepe.

[lo muenmto C.M. [lomOpoBcKoid, Me-
XaHM3M HMHQPOPMALMOHHOKH  Oe30macHOCTH
HalpaBJieH Ha: TapaHTHPOBAHWE KOHCTHTY-
IIMOHHBIX TIpaB M CBOOOJ YeOBEKa M Tpak-
JIAaHMHA; Pa3BUTHE IPAKIAHCKOTO 00IIecTBa
U JIEMOKPATHYECKUX HMHCTHTYTOB; 3allUTy
TOCYZIapCTBEHHOTO CYBEPEHHTETa M TEPPHUTO-
PUANBHOM LETOCTHOCTH YKPauHbI; YKperuie-
HUE [IOJUTUYECKON U COLMAIBLHOM CTaOUIIb-
HOCTH; HMHTErpalyio YKpauHbl B €BpOIeH-
ckoe MH(OPMAIIMOHHOE MPOCTPAHCTBO [3, C.
23]. Cnenyer mpeaionoKuTh, 9T0 (GYHKIHH
MH(OPMAIIOHHOI 0E30ITACHOCTH HOCST Me-
JKUHCTUTYIMOHAIBHBIN XapaKTep, MOCKOIBKY
OTHOCAITCS K PasHbIM II0 TPUPOIE M CYII-
HOCTH BHJaM OOINIECTBEHHBIX OTHOIICHUH.
Bcnencreue storo oHM ommMuaroTcst coeit
WH/IMBUTyaJIbHON HAIPABJICHHOCTBIO U B3aK-
MOOOYCIOBIEHHOCTBIO.

Io Hatemy MHeHHIO, QyHKIH HHPOpPMA-
[IMOHHON 0€30I1aCHOCTH MOXKHO OIIPE/IENNTh
C TIOMOIIBIO aHAM3a yrpo3 (BHYTPEHHHX U
BHEIIHKX) B HH(pOpMaoHHOH cdepe. Nmen-
HO OHHM YKa3bIBAIOT Ha (PYHKIMOHAJIBHOE Ha-
3HaYEHIe TAKOrO MPABOBOTO MHCTHTYTa Kak
nHpopmarmonHas  Oe3onacHocTh.  VIHBIMEI
CJIOBAMH, YIPO3a M COCTOSIHUE 3ALMIIICHHOCTH
COOTBETCTBYIOT TEOPHH, 110 KOTOPOIT OMACHOCTh

orpeziensieT yposeHb OesomacHoctd. To ectb
9TU KaTErOpHH He MOTYT CYIECTBOBATb H30IH-
POBAHHO U 00SI3ATENLHO BIHSIOT APYT HA 1IPYTa.
Harpumep, Takast kareropust kak «aH(OpMari-
OHHasl BOHHa», 1o MHeHuio B.B. Octpoyxosa
u B.H. Ilerpuka, umeer cnegyrommue 3aaqu:
JICCTPYKTHBHOE HICOIOTHIECKOE BIMSHHE; Ma-
HUITYJIMPOBAHIE OOIIECTBEHHBIM MHEHVIEM; JIe-
cTabmm3aIys NOMUTHUECKOH CUTYyaluy; M0z
PbIB  MEK/IYHAPOIHOTO aBTOPUTETA Tocy/iap-
CTBA; JIMCKPUMHUHAIINS (DAKTOB HAIMOHAIHHOM
CaMOOBITHOCTH HapoJa; MOAPbIB MOPATBHOTO
Jyxa Hacesnenus [4, c. 138].

V3 BbIIIEYKA3aHHOTO CJIEIYyeT, Y4TO WH-
(dopmarmonnass  0e30MaCHOCTh — MPHU3BaHA
00eCIIeunTh TIPEAYNPEKICHHE U HEeHTpau-
3aLHI0 yIPo3 HHPOPMALMOHHBIM HHTEpECam
TOCYJIapCTBa, B TOM YHCIIE M HH(OPMAIHOH-
HOM BOMHBI, KOTOpasl BEAETCs IPOTUB YKpa-
nnsl. [lpn onpenenennm ¢yHkimi napOp-
MAIMOHHON 0€30ITacHOCTH I1eIecoo0pasHo
HPUHSATH BO BHUMAHHUE €€ CTPYKTYPY, KOTOpast
BU3yaJM3UPYETCS B 3aBHCHMOCTH OT CIICIl-
U(pUKN ynpaBleHuecKoil nesrenbHocTd. He-
00XOJIMMO YYHUTBIBAaTh MOJCHCTEMBI, KOTOPBIC
B cBoell padote Boyiessier O. C. 303yst: UH-
CTUTYLIMOHAJIBHAS (HOCHT CTpaTeru4ecKuii
XapakTep, MOCKOJBKY Ha JaHHOM YPOBHE
OCYIIECTBIISIETCS HOPMATHBHO-TIPABOBAS pe-
IIAMEHTALUS MeXaHu3Ma MH(OPMAIOHHOI
0e30MacHOCTH); OpraHNU3aLOHHO-YIIPaBIICH-
Yeckas (CHCTeMa KOOpPIMHAIFOHHO-PEOPIH-
HAIMOHHBIX OTHOIICHHHA); MPOrHO3HO-MPO-
extHast ((hopMHUpOBAaHME TOKTPUHBI 3aIIUTHI
MHTEPECOB TOCYAAPCTBA B HH(OPMAIIHOHHOI
cdepe); (GyHKIMOHANBHAS (BBIIBICHHE U
HeWTpanu3alys yrpos); KyJIbTypHO-HIEONO-
ruyeckast ((hopMHpOBaHHE TApaUIMbl HH-
(hopMaIMOHHOI 0e30TIaCHOCTH); OOIIECTBEH-
Had (akTMBHM3alMsA OOIECTBA HA 3aILUTY
MH(OPMALIMOHHOTO MPOCTPAHCTBA); KOMMY-
HMKaTHBHas (KOHTPOJIb B cepe nHdopmariy-
OHHOU Oe3omacHocTn) [5, ¢. 51-53].

@yukuun  MHOOPMAIOHHOI  OGe30mac-
HOCTH HMEKOT KpailHe BaKHOC 3HAYCHUS,
HOCKOJIbKY HALMOHAIBHOE HH(POPMAIIMOHHOE
MPOCTPAHCTBO YKpPaHbI TO/IBEPraeTcsi 3Ha-
YUTEJIBHBIM YTPO3aM, KOTOpbIE MpECTaBIIs-
0T ONACHOCTb U (PYHKLIMOHMPOBAHMS IO-
Cy/IapCTBa, €r0 TIOJIMTHYECKOTO U SKOHOMUYE-
CKOT'O Pa3BHUTHUsl, HHTETPALIMH B €BpONEHCKIe
U eBpOATIIAaHTHYECKHE CTPYKTYpbL. [ToaTomy
3ammTa  MHPOPMALIMOHHOTO CYBEpPEHHTETA,
CO3/IaHUe MOLIHON U ((HEKTHBHON CUCTEMBI
MH(OPMALOHHOH Oe30macHoCTH, pa3padot-
Ka CTpaTeruii M TaKTUK HPOTUBOIEHUCTBUS
yrpo3aM JOJDKHBI CTaTh MPHOPUTETOM ISt
OpraHoB BJIACTH M HETOCYJApPCTBCHHBIX HH-
crutytoB [6, c. 31]. Orciona cnemyer, 4To
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BBICOKMI yPOBEHb MH(OPMAIMOHHOW 0e30-
MTACHOCTH — 3TO PE3yJbTaT B3aUMOICHCTBHU
BIIACTH ¥ OOIUECTBA, TOJNBKO COBMECTHBIC
YCHITHS CIIOCOOHBI 00SCIIEYUTh HAUICKAIIHI
YPOBEHb 3aILUThI HHTEPECOB YKPAHHBI B HH-
(opmanroHHoi cepe.

Heo0XomumMo OTMETUTb, YTO B HAYYHBIX
Kpyrax, KaK MpaBUJIO, IPEAMETOM HCCIIENo-
BAHMI CTAHOBSITCS MEXaHW3Mbl HH(OpMAIIH-
OHHOH 0€30IaCHOCTH ¥ BOIIPOCHI IIPABOBOTO
craryca CyObeKTOB, KOTOpble e oOecrieun-
BatoT. OjiHaKo, 10 HAIleMy MHEHHIO, HeKast
OTCTPAHEHHOCTb OT MPOOJIEMbI (YHKIHO-
HAJIBHOTO HA3HAYCHMs KaTeropuu «uHQOp-
MalMOHHAs OE30IaCHOCTB», MPUBOIMUT K
OTCYTCTBUIO KOMIUIEKCHOTO MOHHUMAaHHs €€
CYIIHOCTH M OOILIECTBEHHOIO Ha3HAYCHUS.
Hupenupys QyHKIMOHAIbHBIE OCOOCHHOCTH,
TPYIHO TOCTPOUTH COBEPILICHHYIO U JICi-
CTBEHHYIO CHCTEMY HPOTHBOCTOSIHUS BHY-
TPEHHHM U BHEILIHUM yrpo3am B HH(pOpMa-
oHHOH cdepe. [ToMiIMO MHEHVS YUEHBIX,
cieyeT o0paTiTh BHUMAHHUE H Ha JICHCTBYO-
Il1I€ HOPMATHBHO-IIPABOBbIC AKThI B JJAHHOM
cepe 0OIIECTBEHHBIX OTHOIICHHUH.

AHanm3 3aKOHOIATeNbCTBa B cepe Ha-
LIMOHAJBHOM 0€30MaCHOCTH U JOKTPHHBI MH-
(opMalMOHHOI 0e30MacHOCTH MO3BOJISIOT
KOHCTaTHPOBATh CIIE/IYIOLIEe:

— caMO MOHATHE «HMH(pOPMALMOHHASL
0e30MacHOCT» HE 3aKPEIUICHO Ha 3aKOHO/A-
TEJILHOM YPOBHE, 4TO YCIIOKHSIET OIpesierne-
Hue eé mpupons! U GyHKuuil. B wactHOCTH,
B 3akoHe YkpamHbl «O0 OCHOBaxX Halmo-
HaJIBHOW Oe30macHOCTH YKpauHbD» OT 19
ntons 2003 . Ne 964-1V nuiub 3akperieHo,
YTO MHTEpechl B MH(POPMALMOHHOW cdepe
SBJISIOTCS COCTABIISIONICH TOCY/IapCTBEHHOM
Oe3omacHoctu [7]. B manHOM ciydae Tpys-
HO BBUICIIUTb OT/EJIbHbIC (DYHKIMOHAIBHBIC
0COOCHHOCTH YKa3aHHOW KaTeropuy;

— OOJBIIMHCTBO MPHOPUTETOB HH(DOP-
MaIMOHHOI 0Ee30MacCHOCTH UMEIOT JIeKIiapa-
THUBHBIIl XapaKTep, OMpe/e/eHbI J0CTATOYHO
MOBEPXHOCTHO. [Ipeskae Bcero, 910 Kacaercst
Crparerny HaIMOHAIBHOW — 0GE30MacHOCTH
VkpauHbl, B KOTOpOi MEPCICKTHBHBIC Ha-
nipaBienus 3akperviens! B 1. 4.11 [8]. Ta-
Kast abCTPaKTHOCTb B IPABOBOM H3MEPEHHUH
TIPUBOJIUT K OTHOOOKOCTH B BBIPAYKEHHH BOJIH
rocyaapcersa u odrectsa. Benencrsue storo
ypoBeHb HMH(POPMALMOHHOIM 0Oe30I1aCHOCTH
TOCY/IapCTBA OCTACTCS JOCTATOYHO HU3KUM;

— JlokrpuHa nHPOPMAIIOHHO Oe3omac-
HOCTH YKpauHbI IIPEUMYIIECTBEHHO CBSI3aHA
¢ HeHTpanm3aren yrpo3 B MH(OPMAINOH-
Hoil cepe, KOTOpbIE BOBHHKIHM BCIEICTBHE
rxoH(umkTa Ha Jlombacce [l1]. Hapsamy c
9THM, JPYTHe BHEIIHHUE ¥ BHYTPEHHHE yIpo-
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3bl OCTAJIMCh O€3 HAUICKAIEro BHHUMAHHE
3aKoHozaTess. B Takux ycioBusx (yHKIHO-
HaJIbHAs COCTABIIIOmIas MH(OPMALMOHHOM
0e30MacHOCTH PACKPBITA HE MOJTHOCTBIO.

Hccnenys kareropuro  «MH(OpPMaIMOH-
Hasi 0€30MacHOCTHY), HEOOXOMMMO PEIIUTh
el OUH BaKHBII BOIIPOC: MOXKHO JIU IPH-
MEHSITh KaTeropuio «(QyHKIHs» K OTICIBbHOI
COCTABIIIONICH HAIMOHAIBHOW Oe30macHo-
cru. JIubo ciiexyer roBoputh O (GyHKLMAX
CyOBEKTOB MH(OPMAIIOHHOH 0€30MacHOCTH.
ITo muennto E. A. JlxypaeBoii, dyHKIuH
HEINOCPE/ICTBCHHO BIMAIOT HA CTPYKTYpy M
(bopMy 1paBoBoTO siBNEHHSA. B ropurueckoit
HayKe JIaHHasi KaTeropus MIMeeT CBOU 0COOeH-
HOCTH, YTO 00YCJIOBIICHO METOI0JIOTNYECKHM
xapaktepoM ¢unocoduu mpasa [9, c. 7].
B akagemuyeckoM TOJIKOBOM CJIOBape COBpe-
MEHHOTO YKPaHHCKOTO 5I3bIKa TEPMHUH «(yHK-
LMD OMpEENSeTCs] KaK SBJICHHE, KOTOpOe
3aBHCUT OT (HOPMBI €rO TIPOSIBICHHSI U W3-
MEHSICTCS. B COOTBCTCTBUC C H3MCHCHUSMH
narHoi (opmsr [10]. [To Hamemy MHeHHIO,
nH(OpMaLOHHas OEe30MacHOCTh  SIBIIACTCS
CaMOCTOSITENIBHOM KaTeropuei, Kotopast nMe-
€T CBOIO CTPYKTYPY, MEXaHH3MBbI oOecriede-
Hust, GOpMy M HPUHLHMIIBL FIMEHHO mosTOMYy
K HEil MOXKHO YBEPEHHO MPUMEHSTbh TEPMHH
«(YHKIMIY, TTOCKOJIbKY OHA XapaKTepH3yeT-
Csl MH/MBHIYalbHBIM MECTOM B CTPYKType
HAIMOHAIBHON Oe30macHoCTH. Mcmonb3yst
BCE BBIIICYKA3aHHOE, K YNCITy (YHKIMI HH-
(opManoHHOH 6€30MacHOCTH CIleTyeT OT-
HECTH:

1. 3ammuTa HaIMOHATBHON HH(pOpPMAIH-
OHHOI MH(PACTPYKTYPBI OT BHELIIHUX U BHY-
TpeHHUX yrpo3. JlanHas QyHKIMS npemyc-
MarpHBaeT, YTO YPOBEHb MH(OPMALMOHHOM
0e30MacHOCTH JOJDKEH 00eCedUTh TIOJIHO-
LICHHYIO 3allIUTy MHTEPECOB TOCYIapCTBA B
uHpopMarroHHoi cdepe. B 3tom cryuae un-
(opManoHHYI0 6E30MTACHOCTH MOXKHO ITPEJI-
CTaBHT, KAK PABHOBECUE YIPO3 U METOJIOB UX
TpeynpexaeHus (Jokamm3anun). VmeHHO
Takoe paBHOBecHe obecreurnBaeT Oaanc
uHdopmanronHoii Ge3onacHoctu. B naH-
HOM acCIIeKTe 3all[iTa PAacCMaTpPUBACTCS Kak
JIMHAMHYECKas KaTeropus, KOTOpast JOJDKHA
COOTBETCTBOBATH COBPEMEHHBIM BbI30BaM U
YUHUTBIBaTh MOTEHIMAIbHBIE YIPO3bl HHPOP-
MAIMOHHON HHPPACTPYKTYPBI.

2. ObecrnieueHne MOTHOLECHHOW HH(DOP-
Maru3auuy obmecTBa. Peub et o mosce-
MECTHOM BHEAPEHUH MH(POPMALIMOHHO-TEIe-
KOMMYHHUKAI[MOHHBIX CHCTEM, KOTOpBIC I10-
3BOJISIT KAYECTBEHHO TTOMEHSITh JKU3Hb 0011Ie-
cTBa. be3omacHoCTh — 3TO HE TONBKO 3aIlINTa,
a ¥ pa3BUTHE, KOTOPOE TO3BOJISICT YIIPEK/IATh
yrpo3bl ¥ CHOCOOCTBYeT HH(OpPMAIHOH-

Hoil obpasoBanHocTu. Kak cnezncrsue, ocy-
IIECTBIIATh HEraTMBHOE HMH(MOPMALMOHHOE
BIMSHUE Ha OOLIECTBO, «BOOPY)KEHHOE)
uH(pOpMAIIMeH, MOYTH HEBO3MOXKHO. Hmest
npeicTaBiaeHne o 6a30BbIX yrpo3ax (Kubep-
HPECTYIHOCTh, HMH(POPMALMOHHBIA  Teppo-
PH3M U T.J.), TPOXKIAHE CMOTYT CBOCBPEMEH-
HO pearnpoBaTh Ha MOMBITKA HE3aKOHHOTO
BMEIIATENIbCTBA B UX JIMYHYIO MH(OpMAIH-
OHHYI0 0E30IacHOCTb U B 0€30aCHOCTb I'0-
CynapcTBa.

3. OxpaHa KyJIBTYpHBIX 1 HCTOPUYECKHX
LeHHOCTeH Hauuyu. Peub muer o mporuso-
CTOSHMM HETaTHBHOMY HH(OPMAIHOHHOMY
BIIMSTHUIO, KOTOPOE MPE/IIONaraeT OCyK1eHHe
(akra 6OpbOBI 32 HE3aBUCUMOCTh YKPauHbI,
KPUTHKY OT/IEJBHBIX 3TAllOB MCTOPHYECKOTO
Pa3BUTHSL TOCYApCTBA, MPOSIBIICHHE HEyBa-
KCHUS. K TPAJMIMSAM YKPaHHCKOTO Hapoya.
C momotpio HHMOPMAINH MOKHO MaHHITY-
JIMPOBATh CO3HAHWEM TPXKAaH, HApUMep,
PaclpoCTpaHsITh W0 HEMOIHOLECHHOCTH
rocyaapcTBa, ero yuiepoHocty. Taxas monu-
THKa MOXET NPHUBECTH K CemnapaTusmy, Kc-
TPEMU3MY M JIUCKPUMHHALMM BHYTPU IOCY-
JIapcTBa 110 ONpEZENeHHbIM Mpu3HakaM. Ha
CerofHs JlaHHas (QYHKLUMS OYEHb aKTyaJbHa
UL YKpauHBL

4.  Jluepcuduranuy UHPOPMAIIHOH-
HOTO TIPOCTPAaHCTBA rocymapcTsa. Ilpexne
BCEro, 9TO KAacaeTcs BOMPOCAa HAMOTHEHUS
3(upa HAMOHATBHBIM HH(OPMAIIHOHHBIM
nporykToM. Taroke KpaifHe BaXKHO OYHCTUTH
MH(POPMAIIOHHOE NIPOCTPAHCTBO OT MPOIYK-
Ta, KOTOPBIN COIEPIKUT TIPOTIaraHIy PacoBoit
HEHABMCTH, HACWJIUS, CBEPIKEHMS BIACTH U
CTaBUT II0J] BOIPOC TEPPUTOPHUAIIBHYIO Lie-
JIOCTHOCTh TocynapcTBa. Mupopmarms yxe
JJABHO CTajla OPY)KUEM, C TIOMOLIBIO KOTOPO-
IO MOXKHO 0€3 BOWMH M PEBOJIOIHUI CBEpPrarh
BIIACTh LIENIBIX cTpaH. [Iponeccsl mobanm3a-
IIUH TOJBKO CHOCOOCTBYIOT 9TOMY, AeMasi Ha-
[MOHATIHOE MH(OPMALHOHHOE TIone Oornee
HE3AIUIICHHBIM U YSI3BUMBIM.

5. 3ammTa HalMOHAJBHOTO EIMHCTBA.
JlanHast (yHKIWMS IperonaraeT yHHUBEpca-
JIM3AIMI0 MH(POPMAIMOHHBIX MTOTOKOB B 00-
IIECTBE C LIENIbIO CO3/[AHUE SAMHOTO OHNMA-
HUs IOJIMTUKH M MHTEPECOB rocynapctsa. bes
3TOr0 HEBO3MOXKHO TOJHOLIGHHOE Da3BUTHE
TOCYZIapCTBa, @ COLMAIbHO-?)KOHOMHUYECKHE
nporecchl Oy/IyT CBEICHbI K ONPE/ICICHHBIM,
KJIAHOBBIM HHTepecaM. B Takux ycioBHsX
MHTEPEChl HAPOJa OTXOMAT Ha BTOPOH ILIaH,
YTO HUKaK HE COIVIACOBBIBACTCS C TIPHHIIUIIA-
MU [PaBOBOTO TOCYJapCcTBa, B OCHOBE KOTO-
POTO HAXOIUTCS TPaKIAHCKOE OOILECTBO.

VkazanHble (QYHKIMH JODKHBI obecrre-
YUTh COIVIACOBAHWE ITONMTHKU TOCYIapCTBA

U MHTEPECOB O0IIECTBA, YTO SABISETCS KIIO-
YeBBIM YCIIOBHEM 3()PEKTHBHOCTH JIesTeNb-
HOCTH BIIACTH Ha pas3HbIX ypoBHsX. Cremyer
OTMETUTH, YTO (YHKIMH HHPOPMALMOHHOI
0€30IMaCHOCTH SIBIIIIOTCST JeTaan3alueil oT-
JIeNbHBIX (DYHKLMIT HAIMOHANIBHO Oe3omac-
HOCTH rocyaapctea. VIMEHHO Ha MX OCHOBE
HeoOXOMO pa3paldaTeiBaTh JTOKTPHHY HH-
(opmarmonHOll  Ge30macHOCTH  YKpanHBI.
TIpexne Bcero, MaHHbIC (QYHKIMH [ENeco0-
OpasHO PaCKpPBITh B 3aKOHOATEHBIX M MOJI-
3aKOHHBIX aKTaX, KOTOPbIE IIPHHUMAIOTCS JUTs
3aIUThl HHTEPECOB YKpauHbl B MH(OPMALH-
OHHOIA cepe.

BoiBoabl. YcraHOBIEHO, 4TO (DyHKIMK
HUH(POPMALOHHOKM 0E30MacHOCTH  CIIeyeT
OIIPEZIEIIATH Yepes3 MPU3MY CYIIECTBYIOIIMX 1
HOTEHIHAIBHBIX YTPO3, KOTOPBIE PACKPhIBA-
0T CYLIHOCTb U NMPUPOIY HHMOPMALMOHHOM
Oe3omacHocTH. OTpeeneHo, YT0 OCHOBHBI-
MU 1poOIeMaMu HOPMAaTHUBHO-TIPABOBOM pe-
DIaMeHTauud  QyHKIMH  HHOOPMAIMOHHOM
0e30MaCHOCTH  SIBISIOTCS:  HEIOCTATOYHAsI
ONpE/IETCHHOCTh  MOHATHSA  «HH(pOpMALH-
OHHass 0e30macHOCTb» B  JICHCTBYIOLIEM
3aKOHOZIATENbCTBE; JICKJIAPATHBHBIN Xapak-
Tep OONBIIMHCTBA e€ MPHOPUTETOB; OAHO00-
KOCTb (hOpMaIM3alMK BHEIIHUX M BHYTPEH-
HUX yrpo3 UHPOPMAIIMOHHOH 0E30MaCHOCTH
B 3aKOHOJIATENBHBIX aKTaXx.

[pemnoxeno k ¢yHkimsaM uHpOpMa-
[MOHHOH (OE30MaCHOCTH OTHECTH: 3alUTy
HAIMOHAJBHOW MH(OPMAIMOHHON HH(pa-
CTPYKTYpbl OT BHCIIHHUX W BHYTPCHHHX
yrpo3; obecriedeHne MONTHOLEHHOH HH(Op-
Maru3aluy 00IIeCTBa; OXpaHy KyJIBTYPHbIX
U UCTOPUYECKHX LIEHHOCTeH HAlUH; AMBEp-
cudukano MHOOPMALMOHHOTO TIPOCTPAH-
CTBa TOCYJApCTBA; 3AIUUTY HALMOHAJIBHOIO
CIMHCTBA.

ITpu 5TOM MepCIEeKTUBHBIM HAIPABIICHH-
€M JabHENIINX HayYHbIX IOMCKOB B JAHHOU
cepe siBnsieTest podIeMa COrIaCOBAHHOCTH
(byHKIHI MTHPOPMAIMOHHOW OE30MaCHOCTH ¢
CYIIECCTBYIOIMMH YTPO3aMU M TIPHOPHUTETA-
MU TOCYIapCTBEHHOH TTOMMTHKH B HH(OpMa-
IIMOHHOH cepe.

CnmcoK HCIOJIb30BAHHON JUTepa-
TypbI:

1. TIpo pimennst Paqu HarioHanbHOT
Gesrexu 1 00oponu Ykpainu Bin 29 rpyaHs
2016 poxy «IIpo Jokrpuny iHhopmariiHoi
Oesnexkn  Ykpainm»: Yka3z Ilpesnpenra
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SUMMARY
The author’s definition of the term “form”, legal design “form of state control over
the legal circulation of narcotic drugs, psychotropic substances and precursors” is pro-
posed. The points of view of scientists concerning “forms of state control” are given.
The concept of “legal turnover of narcotic drugs, psychotropic substances and precur-
sors” was introduced. Author’s classification of forms of state control over the legal
turnover of narcotic drugs, psychotropic substances and precursors has been developed.
Forms of state control over the legal turnover of narcotic drugs, psychotropic substances
and precursors are described. Prospects for the optimization of legislation on the forms
of state control in the sphere of the legal turnover of narcotic drugs, psychotropic sub-
stances and precursors in Ukraine are determined.
Key words: forms of state control, types of forms of state control, state control,
legal turnover of narcotic drugs, psychotropic substances and precursors in Ukraine,
classification of forms of state control.

KOHHOENIONUA U TUIIBI TOCYJAPCTBEHHOI'O KOHTPOJIA
3A 3AKOHHBIM OBOPOTOM HAPKOTHYECKHX
JEKAPCTBEHHBIX CPEJACTB

Auexcanap IIIEBUYK,
JOKTOP FOPUANYCCKHUX HAyK, TOLCHT Kadeapbl aAIMUHHCTPATHBHOTO MpaBa
U aJIMUHUCTPATUBHOM JIESATEIILHOCTH
HanumonanbHbI ropuanyecKkuil yHUBEpcUTeT nMeHH SlpociaBa Myznporo

AHHOTALIUA

IMpeioxkeHo aBTOPCKOE OINpeielieHne TepMHUHa «(popMay, NPaBOBOH KOHCTPYKIIUH
«(opMBbI roCcyapCTBEHHOTO KOHTPOJIS 32 3aKOHHBIM 000POTOM HapKOTHYECKHX CPEJICTB,
MCUXOTPOIHBIX BEIIECTB U MPEKypcopoBy. [IpuBeseHbl TOYKM 3pEHHs YYEHBIX OTHO-
CHUTEIIBHO «(OPM TOCyIapCTBEHHOTO KOHTpOJIs». HaBeneHo MOHATHE «3aKOHHBIH 000-
POT HapKOTHYECKHUX CPEJICTB, ICUXOTPOIHBIX BELIECTB M MPEeKypcopoBy. Pazpadorana
aBTOpCKas Kinaccudukanus GopM rocyapcTBEHHOTO KOHTPOJIS 32 3aKOHHBIM 000POTOM
HAPKOTHYECKUX CPEACTB, IICUXOTPOIHBIX BEIIECTB U MPEKypcopoB. OXapakTepru30BaHbI
(hopMBI TOCYJAPCTBEHHOTO KOHTPOJIS 32 3aKOHHBIM 000POTOM HAPKOTHYECKUX CPEJICTB,
MICHXOTPOIHBIX BELIECTB U NpeKypcopoB. OnpezeneHbl NepcneKTHBbI ONTUMU3AINY 3a-
KOHOJIATEeIbCTBA OTHOCUTENBHO (JOPM rOCYIapCTBEHHOTO KOHTPOJIS B chepe 3aKOHHOTO
000poTa HAPKOTHYECKUX CPEACTB, TICUXOTPOITHBIX BEILIECTB M NPEKYPCOPOB B YKpaHHE.

KiroueBbie c10Ba: GopMbl rocyaapCTBEHHOTO KOHTPOIS, BHABI (opM rocynap-
CTBEHHOTO KOHTPOJIsI, FTOCYAapPCTBEHHBIH KOHTPOIIb, 3aKOHHBIH 000POT HApPKOTHYECKHX
CpEJICTB, NICUXOTPOITHBIX BEIIECTB U NPEKYpPCOpPOB B YKpauHe, Kinaccudukanus Gpopm
rOCYAapCTBEHHOTO KOHTPOJIS.

REZUMAT

Se propune definirea de catre autor a termenului "forma", forma juridica "forma de
control al statului asupra circulatiei legale a stupefiantelor, a substantelor psihotrope si a
precursorilor". Sunt date punctele de vedere ale oamenilor de stiintd cu privire la "forme-
le de control al statului". A fost introdus conceptul de "circulatie legala a stupefiantelor,
a substantelor psihotrope si a precursorilor". Sa dezvoltat clasificarea de catre autor a
formelor de control al statului asupra traficului legal de stupefiante, substante psihotrope
si precursori. Se descriu forme de control al statului asupra traficului legal de stupefiante,
substante psihotrope si precursori. Se stabilesc perspectivele de optimizare a legislatiei
privind formele de control al statului in sfera traficului legal de stupefiante, substante
psihotrope si precursori in Ucraina.

Cuvinte cheie: formele de control al statului, tipurile de forme de control al
statului, controlul de stat, circulatia legald a narcoticelor, a substantelor psihotrope si a
precursorilor in Ucraina, clasificarea formelor de control al statului.
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Formulation of the problem: In
modern legal science there are various
points of view regarding the understanding
of the list and types of forms of state
control, are characterized, as a rule, by the
specific direction of research in scientific
research, researchers give different forms
of control [1, p. 229; 2, p. 123; 3, p. 161;
4,p. 91], identifying them with the methods
of [3,p. 169]; [5, p. 182], directions, means,
measures and types of control [2, p. 124].
The current legislation of Ukraine also
identifies forms and methods of control [6].
The forms used in the implementation of
state control may be different, depending
on the subject, the object, the purpose, the
means of state control applied.

Relevance of the research topic.
The state control should be carried out
on the basis of the current legislation by
authorized bodies, officials, civil servants.
He follows, in particular, Art. 19 of the
Constitution of Ukraine, according to
which the state authorities, local self-
government bodies and their officials are
obliged to act only on the basis, within the
powers and in the manner provided for by
the Constitution and laws of Ukraine [7].
Compliance with this provision is decisive
regarding the legitimacy of forms of state
control, that are carried out by its bodies.
When carrying out state control over
the legal circulation of narcotic drugs,
psychotropic substances and precursors,
the forms inherent in it are used. In a legal
state any form of state control is exercised
solely on the basis, within the limits of
authority and in the manner provided by
law.

Status of the study. Ukrainian and
foreign scientists paid special attention
to studying the forms of state control:

VB Averyanov, O.F. Andriyenko,
Yu. P Bityak, V.N. Garashchuk,
VM. Gorshenev, M.S. Studenikin,

I.B. Shakhov and others. We have already
turned our attention to the problems of
establishing forms of state control over
the circulation of narcotic drugs and
psychotropic substances [8], but we have
not considered the question of the criteria
for distinguishing its forms from the legal
circulation of such funds, substances and
precursors, unfortunately, this issue was not
investigated.

The task and aim of articles is to
establish the concept and types of forms
of state control over the legal circulation
of narcotic drugs, psychotropic substances
and precursors of Ukraine.

Statement of the main material. First,
we note that “the legal turnover of narcotic
drugs, psychotropic substances and
precursors” are activities for the cultivation
of plants included in the List of Narcotic
Drugs, Psychotropic Substances and
Precursors, as well as activities related to
trafficking in narcotic drugs, psychotropic
substances and precursors included in the
said List, which are resolved and controlled
by the legislation in the sphere under
consideration on the basis of licensing. It is
carried out with the purpose of using these
means, substances and precursors for the
needs of their own production, in medical
practice for the treatment of patients,
in veterinary medicine, in research, in
expert and operational-search activities,
with scientific and educational purposes
[9,p. 10, 11]. ¢

In order to establish the content of the
legal design of the "form of state control
over the circulation of narcotic drugs,
psychotropic substances and precursors”,
as well as for the possible elimination of
disagreements, not only in terminology,
but also in approaches to the classification
of these forms, it is necessary to understand
what the term “form” itself means. The
structure of the “form of state control over
the legal circulation of narcotic drugs,
psychotropic substances and precursors”
does not contain the current legislation,
nor is it interpreted in the legal scientific
literature. In the general scientific
interpretation of the term “form”, some
researchers associate with the category
of “content”. In explanatory dictionaries,
the form is the expression of any content
or anything else [10, p. 1427]. The term
“form” means “the type, construction,
way of organizing something; the external
manifestation of some phenomenon,
associated with the essence, content”
[11, p. 1328]. The philosophical dictionary
treats the form as an external image, the
external expression of some content, and
also determines or determines the order
of the flow, in contrast to its amorphous
material or content [12, p. 289]. So, form
is a method of organization, an external
manifestation of any phenomenon,
connected with the essence, content,
which determines the order of the latter.
In this regard, a similar point of view has
V.N. Garashchuk, who determines, that the
form is an external manifestation (result) of
specific control or supervisory procedural
and organizational actions, that visibly
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manifests itself in certain acts based on
the results of the activity of the inspectors
[3, p. 163].

And how is the concept of “form of
state control” defined in legal scientific
literature? According to some scholars,
forms of state control in the sphere of
economic activity should be called external
manifestation of legally significant
procedures of control activity [13, p. 536;
14, p. 52]. V.V. Murza under the forms of
state control understands the methods of
production of control activity, its practical
implementation, carried out within the
limits of powers granted to state control
bodies, based on the relevant principles
and applied to achieve the goals set with
the greatest degree of result [15, p. 111].

Attention of O.F. Andriyko, who
examines state control, notes, that his form
can be defined as the externally expressed
effect of the executive body (official),
is carried out within its competence and
causes certain consequences, that are of a
legal nature and a certain legal the value
of [16, p. 43]. Taking into account the
foregoing, we will draw a conclusion:
the forms of state control over the legal
turnover of narcotic drugs, psychotropic
substances and precursors are an external
manifestation of the procedural and
organizational actions of subjects of state
control over the circulation of narcotic
drugs, psychotropic substances and
precursors within the limits of the granted
powers, is in the legal consequences of
implementing the latter.

Yu.P. Bitak and V.V. Zuy refer to
the forms of control as revision and
verification [17, p. 124], in which the
majority of researchers support them.
O.F. Andriyko, a list of forms of control
of executive authorities complemented
by such as the analysis of information
materials, reports, messages, warnings
[1, p. 24]. E.V. Shorina, in addition to those
mentioned, also singles out inspections,
surveys, surveillance, review, raids
[18, p. 15]. LK. Zalyubovskaya, in addition
to audit and inspection, distinguishes
among the forms of control the demand
for reports, the analysis of information
materials,  reports, = communications,
reservations, as well as audit, expertise,
coordination of activities of controlled
objects, consideration of complaints,
applications [19, p. 13]. A.I. Gurin adds
inspection,  registration,  certification,
accreditation, licensing, etc. to the audit
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and revision [20, p. 165]. 1.S. Orekhova
insists, that in the sphere of economic
activity the main forms of state control
are audits and inspections [21, p. 11]. This
opinion is supported by other scientists
[22 p. 73]. Thus, in most cases, the
separation of forms of state control is carried
out by scientists in the field of activity, the
main of which are verification and audit.

In accordance with the powers of
controlling bodies to use forms of state
control is an integrated system, that allows
its subjects to fully obtain the necessary
information about the status of the activities
of the controlled entities [23, p. 24]. The
choice of forms by the controlling entity
occurs within the limits delineated by its
powers or expressly provided for in the legal
norm. Basically, the relevant forms provided
for by legal acts regulating the activities of
the controlling entity [1, p. 186].

There is no single point of view on the
notion of “verification” among scientists.
L.A. Savchenko, examining financial
control, the audit interprets as a system of
control actions to study the administrative
or financial and economic activities of the
relevant facility [24, p. 266]; D.M. Reva
believes, that the verification consists in
examining the compliance of the data,
reflected in the documents with the
requirements of the legislation [25, p. 98];
P.N. Chistyakov defines it as the activity
of the relevant bodies for the study of
documentation for the purpose of checking
it [26, p. 57]. So, the majority of scientists
define the audit as the activity of controlling
bodies in researching the information
specified in the documents, for compliance
with their legislation requirements.

The Economic Code of Ukraine
stipulates, that the state controls the
economic activities of economic entities
in the form of inspections and inspections
[27]. According to the provisions of Art.
1 of the Law of Ukraine “On the main
principles of state supervision (control)
in the sphere of economic activity” of
April 5, 2007, No. 877-V, state control is
the adoption of planned and unplanned
activities, carried out through inspections,
audits, inspections, surveys and other
actions [ 28]. Forms of state control are
also defined in other regulatory legal acts.

Planned activities are carried out in
accordance with the annual or quarterly
plans approved by the state control
authority before December 1 of the year
preceding the planned one, or until the

25th day of the last month of the quarter
preceding the planned one [28]. Within
one year of implementation, more than
one planned control measure with respect
to a particular business entity is not
allowed. In the sphere referred to it the
state control body determines the criteria
for assessing the degree of risk from
conducting economic activities. Taking
into account the value of an acceptable
risk, all subjects of management are
classified as one of three risk levels: high,
medium and small [28]. Depending on the
degree of risk, the monitoring body will
schedule the periodicity of the planned
state control activities, as well as lists of
issues for this, approved by its order. The
state control bodies carry out such planned
activities, provided that the business entity
is notified in writing about this no later than
10 days before the day of their holding. The
norms of Art. 6 of this Law, the grounds
for conducting unscheduled activities have
been determined [28].

Here are statistics on the conduct of
inspections by the State Service of Ukraine
on Drugs and Drug Control in 2011-2015.
And about the types of violations found. So,
in 2011 69 unscheduled inspections were
carried out, and according to their results
2 licenses were canceled, 19 violations
were not detected, 48 instructions were
given to eliminate identified violations
of the License terms [29, p. 160, 161].
In 2012 140 planned inspections and 31
unscheduled inspections, asaresultofwhich
3 licenses were declared invalid, 2 were
canceled, 93 violations were not detected,
73 instructions were given to eliminate
identified violations of the License terms.
In 2013 559 planned and 49 unplanned
inspections were conducted, according
to which 10 licenses were canceled, 8
were declared invalid due to non-renewal
of them in the period established by law,
289 cases were found without violations,
and 301 orders were issued to eliminate
the violations of the Licensing Conditions
[29 p. 161]. In 2014 285 scheduled
and 33 unscheduled inspections were
carried out, of which: (a) verification of
compliance with the requirements — 1; (b)
by letters from the Ministry of Internal
Affairs and the Security Service of
Ukraine—28and 1,respectively;c)otherstate
bodies—1,d)onthecirculationofindividuals—
1[29, p.161].

In the first half of 2015 11 unscheduled
inspections were carried out, according
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to which 1 instruction was issued,
147 instructions were given to eliminate the
violations identified during the inspections,
in 8 business entities the licenses were
declared invalid due to the fact, that they
were not re-registered in the prescribed
period, and in 4 cases the licenses were
revoked [29, p. 162].

According to the State Service of
Ukraine for Drugs and Drug Control, a
significant number of violations found
primarily in business entities, have not been
tested since 2009 and vice versa, licensees,
who have already been audited by the
State Service of Ukraine from medicines
and drug control carrying out activities
without violations of law and comply
with the requirements for mandatory
reporting. The most typical violations in
health care facilities include the following:
1) the licensing authority was not informed
of the change in the data specified in the
documents attached to the application for
a license; 2) certificates of drug treatment
were not updated after the end of their
validity period; 3) persons without a
certificate from the Ministry of Internal
Affairs of Ukraine were allowed to work
with controlled substances; in the absence
of an employee, according to their official
duties, they had access directly to narcotic
drugs, psychotropic substances and
precursors, that had not been with drawn
or outstanding in the established criminal
record; 4) annual reports were not submitted
to the licensing body, quarterly inventories
were not conducted or conducted without
the preparation of a balance of inventory.
There was an inventory taking into account
without balances on the departments or
without taking into account the precursors
listed in List No. 2 of Table IV of the List
of narcotic drugs, psychotropic substances
and precursors.

The above violations testify, first
of all, to insufficient knowledge and
unsatisfactory performance by management
of legal entities of the requirements of the
current legislation of Ukraine. The lack of
funds of the management of medical and
preventive health care institutions explains
the impossibility of passing mandatory
periodic narcological examinations of
persons admitted to the treatment of
controlled substances. The reason for
non-compliance with the requirements
for facilities and premises intended for
carrying out activities related to trafficking
in narcotic drugs, psychotropic substances
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and precursors is, first of all, the inadequate
financing of hospitals, and as a result, the
inability to properly equip the premises
used for the storage of such drugs,
substances and precursors [29, p. 162]. In
addition, when checking the State Service
of Ukraine with medicinal substances and
drug control concerning legal entities, that
carry out activities on the trafficking of
precursors (List No. 2 of Table IV of the
List), the most common violations are the
failure to notify the licensing authority
of changes in the data specified in the
documents attached to the application for
a license, namely: a) on admission to work
of persons not specified in the information
on the compliance of the material and
technical base with the license conditions;
b) changed and the head of the institution;
¢) the storage of controlled substances of
new places.

In the future we will consider such
forms of state control over the legal turnover
of narcotic drugs, psychotropic substances
and precursors as: a) inspection of vehicles,
cargo and personal belongings of citizens
(Article 8) and b) medical examination
and medical examination of persons, who
abuse narcotic drugs means or psychotropic
substances (Article 13) [30]. The specifics
of the inspection of the vehicle, the cargo,
that it contains, the personal effects of the
driver and passengers is that it is carried
out by police officers or officials of the
Security Service of Ukraine on the basis
of statements or reports of offenses related
to the illegal traffic in narcotic drugs,
psychotropic substances or precursors, or
if other reliable information is available
from the competent authorities. In case of
detection of substances, that cause suspicion
as belonging to these and that require
further investigation, as well as, if there
are signs of drug intoxication in the driver
or passengers, the transport and the said
persons can be delivered to the bodies of
the National Police of Ukraine in order to
find out the necessary circumstances [30].
Article 264 of the Administrative Code
regulates the procedure for personal search
and establishes, that it can be carried out
by an authorized person of the same sex
from the person being examined and in the
presence of two witnesses of the same sex.
Narcotic drugs and psychotropic substances
found during the detention of a person,
personal examination or examination of
her belongings are seized by officials of
the National Police of Ukraine and stored

together with the relevant documents in
certain places by the police to the case
on the merits. Note, that with the help of
personal inspection, a small amount of
narcotic drugs and psychotropic substances
in clothes of the inspected person and in the
cavities of her body can be detected [31, p.
16]. Things and documents found during
the apprehension, personal inspection
or examination of things and which are
the instrument or the direct object of the
offense are seized by the relevant officials
of the bodies in accordance with Art. 265
of the Code of Ukraine on Administrative
Offenses [33], on which a protocol is drawn
up or a corresponding record is made in the
protocol on an administrative offense, on
the inspection of things or administrative
detention.

Let us move on to the disclosure of
the question of medical examination and
medical examination of persons, who abuse
narcotic drugs or psychotropic substances.
Medical examination is carried out on
an outpatient basis in order to establish
a person’s state of intoxication; medical
examination —in a stationary, setting with the
purpose of establishing a diagnosis of “drug
addiction” in the person (Article 1). Medical
examination is carried out in the direction
of the police, and medical examination —
in the direction of the doctor-narcologist.
A person, who shies away from a medical
examination or medical examination is
liable to be brought to the narcological
institution by the body of the National
Police of Ukraine [30]. He order the medical
examination and medical examination is
regulated by the joint order of the Ministry
of Health and the Ministry of Internal Affairs
of Ukraine of June 16, 1998, No. 158/417
[34] and the Instruction on the procedure
for the identification and registration of
persons, who illegally use narcotic drugs
or psychotropic substances [35]. For each
category of law enforcement officers there
are normative and legal acts on these issues.
For example, the order of the Security
Service of Ukraine “On the organization in
the Security Service of Ukraine to identify
persons, who unlawfully use narcotic drugs
or psychotropic substances” from March
4, 2013, No. 88 determined, that medical
examination is carried out in the following
cases [36]:

1) presence in the person of: a) signs of
drug intoxication — impaired coordination
of movements, pronounced trembling of
the fingers, sudden changes in the color
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of the face (red face or unnatural pallor),
inadequate behavior, narrowed or very
dilated pupils, do not respond to light,
slownessorviceversaofincreasedliveliness
or gait mobility, speech; b) symptoms of
mental or physical dependence on narcotic
drugs or psychotropic substances found in
the treatment and prevention institution
security servise of Ukraine; c) positive
results of studies on the presence of the
hepatitis B, C, HIV virus in treatment and
prevention institutions;

2) reasonable suspicion of use by a
person the narcotic drugs or psychotropic
substances without the appointment of a
doctor on the basis of information provided
by this or that person, as well as other facts.
Medical examination and examination of
these individuals can only be carried out in
certain institutions.

Conclusions. Forms of state control
over the legal circulation of narcotic drugs,
psychotropic substances and precursors are
an external manifestation of the procedural
and organizational actions of subjects
of state control over the circulation of
narcotic drugs, psychotropic substances
and precursors within the limits of the
powers granted, is rendered in the legal
results of such actions. State control in
the outlined area is manifested in the form
of audits and inspections. Most often the
control bodies in this sphere are subject
to inspections (planned and unplanned).
Special forms of check are distinguished:
1) medical examination of persons, who
abuse narcotic drugs or psychotropic
substances, by which they understand their
outpatient examination with the purpose of
establishing the state of drug intoxication;
2) medical examination of persons in
inpatient settings to confirm the diagnosis
of “drug addiction”; 3) inspection of
vehicles, goods and personal belongings
of citizens, consists in carrying out by the
competent authorities to inspect them, if
there is reliable information on the illegal
presence of narcotic drugs, psychotropic
substances and precursors.

According to the results of the activities
for 2011-2015 of the State Service of
Ukraine from Drugs and Drug Control,
the most typical violations in health care
institutions of Ukraine were identified,
namely:

1) failure to inform the licensing
authority of changes in the data specified in
the documents attached to the application
for issue of a license;
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2) certificates on the passage of

narcological — examination after the
expiration of their validity period are not
updated;

3) are allowed to work with controlled
substances of a person without the
established certificate of the Ministry of
Internal Affairs of Ukraine;

4) annual reports are not submitted to
the licensing body;

5) quarterly inventories are not carried
out or are carried out without drawing up
a balance of inventory and without taking
into account their residues and the number
of precursors.

The solution of problems of improving
the legislation on the application of forms
of state control over the legal circulation of
narcotic drugs, substances and precursors
in Ukraine must comply with the norms
and standards of the legal system of the
European Union and requires the formation
of effective activities of controlling and law
enforcement bodies, the expansion of the
legal framework, the application of forms
of state control and methods of influence
States, that meet European standards.
Solving these problems will increase the
effectiveness of implementing forms of
state control over the legal circulation of
narcotic drugs, psychotropic substances
and precursors in Ukraine and improve
their applications.
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SUMMARY

An attempt has been made in the article to highlight the peculiarities of the rea-
sons for administrative and delict relations in the sphere of natural resources use and
conservation, as a result it has been emphasized, that the last ones can cause man-
made changes in natural resources state, be an obstacle to obtain cultural, economic
and social benefits, and violate the rules of natural resources use and conservation.
In addition, the classification of these reasons according to individual criteria has
been made, namely: an object; level of causing of man-made environmental chang-
es; the blocking degree of necessary economic, social and cultural benefits society
obtaining, etc.

Key words: reasons for administrative and delict relations, administrative and legal
relations, administrative and delict relations, natural resources use and conservation.

OCHOBAHHA BOBHUKHOBEHUA .
AJMUHUCTPATUBHO-JEJUKTHbBIX OTHOINEHWUN:
OCOBEHHOCTH U KJITACCUDPUKALIUS

Auexcanapa HIMHKAPYK,
KaHAWAAT IOPUINUECKUX HaYK,
JIOLEHT Kadeapbl IPaXkITAaHCKOTO U XO35HCTBEHHOTO MpaBa
HanmonanbHOro yHuBepcuTeTa 0MOPECypCcoB U IPUPOIOIIONB30BAHUS YKPAHHBI

®duanmm UBAHOB,
acnHpaHT Kadeapsl aIMIHUCTPATHBHOTO M (PMHAHCOBOTO NpaBa HarmonamsHOTO
YHUBEPCUTETA OMOPECYPCOB U MIPUPOIOTIONH30BAHUS YKPAUHBI

AHHOTALUA

B naHHOii cTaThe MpeIpHHATA OMBITKA BBIACIUT 0COOCHHOCTH OCHOBAHUI aIMH-
HHUCTPAaTHBHO-/ICIUKTHBIX OTHOIICHHUI B c()epe MCIIONB30BAaHUS U OXPaHbl PUPOJHUX
PECYpPCOB, B Pe3y/bTaTe 4ero BBIACICHA HX OCOOCHHOCTh BBI3BIBATH TEXHOTCHHBIC H3-
MEHEHHSI B COCTOSHUH MPUPOIHUX PECYPCOB, CIIOCOOHOCTH OBITH MPEHSTCTBHEM IS
HOJYYeHUs KYJIbTYPHBIX, 9KOHOMHYECKHX M COLMAIBHBIX ONar 00IIeCTBOM M HapyIIaTh
MpaBKIa UCTIOIBb30BAaHUS U OXPaHbI IPUPOIHUX pecypcoB. Kpome Toro, knaccuduimpo-
BaHbI YKa3aHHbIC PHYKH MO OTAEIBHBIM KPUTEPHUSIM, & HMEHHO, 0 00BEKTY; YPOBHIO
NPUYMHEHUS TEXHOTCHHUX U3MEHEHHIH OKPY)KAIOIEH CPEIbl; CTENIEHH OJIOKUPOBKH I10-
Jy4CeHHsT HEOOXOAUMBIX YKOHOMHYIECKHX, COLHAIBHBIX M KYJIBTYPHBIX Oiar 001IeCTBOM
U TOMY Noio0HOE.

KiioueBble €JI0Ba: OCHOBAaHMS aIMHHHUCTPATUBHO-IEINKTHBIX OTHOLICHHUIT, aqMu-
HHUCTPATHBHO-TIPABOBBIC OTHOIICHUSI, aMUHUCTPATUBHO-JCIUKTHBIC OTHOILICHUS, HC-
HOJIb30BaHUE M OXPaHa IPUPOLHHUX PECYPCOB.
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Acest articol incearcd sa evidentieze caracteristici ale bazelor de relatii administrative si de prejudiciu in domeniul utilizarii si
protectiei resurselor naturale, ca urmare a care a fost alocat, astfel incat acestea dispun ca ceea ce au in capacitatea lor de a provoca
schimbari provocate de om 1n starea resurselor naturale, pentru a fi un obstacol pentru culturale, economice si sociale ale societatii si
incalca normele de utilizare si protectie a resurselor naturale. In plus, clasificarea acestor cauze a fost efectuati in functie de anumite
criterii, si anume: obiectul; care provoaca modificari provocate de om in mediul inconjurator; gradul de blocare a primirii beneficiilor
economice, sociale si culturale necesare ale societatii si altele asemenea.

Cuvinte cheie: bazele relatiilor administrative-delictuale, relatiile administrativ-juridice, relatiile administrative-tort, utilizarea si

protectia resurselor naturale.

Statement of the problem. Any
social relations are the result of certain
actions or events occurring in society.
The administrative and delict relation
in the sphere of natural resources use
and conservation, the updating of which
is preceded by separate reasons, are
no exception. However, despite all its
scientific and practical significance,
defining the concept of “the reasons
for administrative and delict relations”
and establishing its place, it should be
noted that the last one has not acquired
a legislative expression. The Code of
Ukraine on Administrative Offenses
[4], as well as other administrative acts
[1; 2; 3; 5; 6] do not allow to clearly
identify this administrative and legal
phenomenon.

The relevance of the research topic.
Legal studies ofthe origin of administrative
and delict relations in the sphere of
natural resources use and conservation,
directly or indirectly, have been carried
out by such scholars. as V. Hurzhii,
V. Denisenko, V. Knish, L. Koval,
V. Kolpakov, V. Kurilo, S. Matchuck,
S. Podlinuv, M. Sambor, O. Stukalenko,
0. Kharytonova, O. Shemiakov, E. Shulga,
M. Shulga and others. However, research
of the classification of legal basis for
administrative and delict relations in the
sphere of use and of natural resources use
and conservation has not been done.

Status of research of the article is
to investigate and distinguish the basis
peculiarities for administrative and delict
relations in the sphere of natural resources
use and conservation.

Presentation of the main material.
Studying the classification of the basis
for administrative and delict relations in
the sphere of natural resources use and
conservation, it should be noted. that they,
as well as the general basis [8, p. 122 - 132]
have two sides, firstly legal one, which
are the requirements of administrative
and delict norms and procedure for their
activation, which, in turn, implements
its own legislative vocation (direct

execution of an administrative delict,
that infringes on the established order
of conservation and use of all existing
depleting environmental components,
basic purpose of which from material
point of view is to provide the society
with all necessary benefits through direct
mental and physical activity of specific
people involved in their use) and factual,
that is illegal act that has demonstration
in rules violation of natural resources use
and conservation.

In addition, it should be noted that
the reasons for administrative and delict
relation are not any legal facts, but only
those resulting from the person’s will
who intentionally perform any act or
inaction, expressed in violation of the
law rule requirements, which foresees the
administrative liability, as well as delicts
of law enforcement [7, p. 34-36]. That
is, the basis for administrative and delict
relations in the sphere of natural resources
use and conservation will be only the
delict, which is based on the person’s
will, who intentionally perform any act
or inaction, expressed in violation of the
law rule requirements, as to the proper use
and conservation of natural resources. For
example, requirements violation of Art. 47
The Code of Ukraine on Administrative
Offenses (further — CUonAO) [4]
concerning violation of the right of
state ownership of natural resources.
Administrative and delict relations in this
case will occur from the moment of an
illegal encroachment on state ownership
of natural resources. The physical activity
of a person will result in a violation of the
law, thus intensifying administrative and
delict relations.

That is, the rules violation of natural
resources use and conservation is any
administrative delict in the sphere of
nature use, which by its nature can cause
technogenic changes in the qualitative
and quantitative properties of natural
resources and may be an obstacle for
society to obtain appropriate cultural,
economic and aesthetic benefits. Taking

this unto account, some of their types
should be considered.

According to V. Knysh, all
administrative violations in the sphere
of environmental protection and natural
resources use can be classified, depending
on the object of the infringement:
land, underground, water, forest,
vegetation, atmospheric misconduct and
misdemeanors directed against the animal
world. The following can be attributed to
administrative land violations: damage
and pollution of agricultural and other
lands (Article 52 CUonAO); violation
of the rules of land use (Article 53
CUonAO), illegal land occupation
(Article 531 CUonAO); the land cadaster
concealing or distorting (Article 532 of the
CUonAO); untimely return of temporarily
occupied land or not bringing it to a state
suitable for the intended use (Article 54
of the CUonAO), etc. Misdemeanors in
the sphere of underground ecosystems
include violation of the rules requirements
for natural resources conservation (Article
57 CUonAO); the rules and requirements
violation for conducting works on the
geological study of the underground
system (Article 58 CUonAO). Water
violations include the rules violation of
water resources conservation (Article 59
CUonAO); the requirements violation
for the protection of territorial and
internal marine waters from pollution
and littering (Article 591 CUonAO); the
rules violation of water use (Article 60
CUonAO), etc. Administrative forest and
plant law breaking includes: violation
of the established procedure for using
the forestry fund, timber harvesting and
exporting, resin harvesting (Article 64
CUonAO); illegal deforestation, damage
and destruction of forest crops and young
trees (Article 65 CUonAO); illegal
dry vegetation or its residues burning
(Article 771 CUonAO); legislation
violation on plant protection (Article
831 of the CUonAO), etc. Offenses that
encroach on the animal world are the
rules violations of animal world objects
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use (Article 85 CUonAO); producing
and selling of prohibited tools for animal
or plant world objects extraction (Article
851 CUonAO); the rules violation of
whaling (Article 86 CUonAO), etc.
Administrative atmospheric  violations
include the procedure violations for the
pollutants emission into the atmosphere
or the influence of physical and biological
factors (Article 78 CUonAO); violation
of the activity order aimed at artificial
changes in the state of the atmosphere
and atmospheric phenomena (Article 781
CUonAO); non-compliance with the
requirements for the protection of
atmospheric air at the enterprises and
facilities operation (Article 79 CUonAO),
etc [9, p. 68].

In our opinion, apart from the
classification of the rules violation of
natural resources use and conservation
according to the object, it is advisable to
allocate them according to the criterion
of the level of causing man-made
environmental changes, the blocking
degree of necessary economic, social and
cultural benefits society obtaining, and
separately to distinguish such a criterion
of classification as delicts, which violate
procedural aspects of regime rules in this
sphere according to the form of guilt.

In accordance with the first criterion,
administrative delicts in the sphere of
all existing depleting environmental
components use and conservation, the
main purpose of which from the material
point of view is to provide society with
necessary benefits, through the direct
mental and physical activity of specific
people involved in their use should be
divided into the way of causing man-
made changes:

1) directly causing man-made
environmental changes (for example,
agricultural and other lands damage and
contamination (Article 52 CUonAO),
the rules violation of land use (Article
53 CUonAO), the rules violation of
water use (Article 60 CUonAO); the
order violations of polluting substances
emission into the atmosphere or the
influence of physical and biological
factors (Article 78 CUonAO); the rules
violation of the animal world objects use
(Article 85 CUonAO), and others) [4];

2) indirectly causing man-made
environmental changes, but does not
exclude such an act in the future: failure
to comply with the requirements as

to the protection of atmospheric air at
the enterprises and facilities operation
(Article 79 CUonAO); producing and
selling of prohibited tools for animal or
plant world objects extraction (Article
851 CUonAO); illegal deforestation,
damage and destruction of forest crops
and young trees (Article 65 CUonAO); the
requirements violation for the protection
of territorial and internal marine waters
from pollution and littering (Article 591
CUonAO), etc.) [4].

Administrative misdemeanors as the
basis for the delict relations occurrence
in the sphere of natural resources use
and conservation should be classified
according to the blocking degree of
necessary benefits society obtaining and
depending on the object, that is harmed.
Such groups are encroachment on the
blocking of land, underground, water,
forest and vegetation, atmospheric
benefits obtaining and benefits associated
with the animal world.

The delicts that violate the procedural
aspects of the regime rules in the sphere
all existing depleting environmental
components use and conservation, the
main purpose of which from the material
point of view is to provide society with
necessary Dbenefits, through the direct
mental and physical activity of specific
people involved in their use should be
divided into: 1) intentional, committed
in order to satisfy their own useful
motive (illegal land plot occupation, the
land cadaster concealing or distorting);
2) careless, that is, under the influence
of various life factors (the requirements
violation of fire safety in forests, damage
to hayfields and pastures on state forest
fund lands); 3) mixed, that is, those that
can be committed both intentionally for
the satisfaction of own useful motive,
and from the negligence under the
influence of various life factors (the rules
violation of whaling, non-compliance
with the requirements for the protection
of atmospheric air at the enterprises
and facilities operation, the rules and
requirements violation for conducting
works on the geological study of the
underground system).

An analysis of the articles content of
Chapter 7 of the CuonAO [4] allows us
to give concrete examples of the basis
for administrative and delict relations,
which by its nature can cause man-made
environmental changes and an obstacle
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to the society in obtaining the necessary
benefits, that is, the rules violation for
natural resources use and conservation.

The basis for administrative and delict
relations, activating: Art. 52 CUonAO
is committed intentionally to satisfy
own useful motive of agricultural and
other land damaging, their pollution by
chemical and radioactive substances,
oil and petroleum products, untreated
sewage, industrial and other wastes, as
well as failure to take measures to control
weeds; Art. 53 is intentional or careless
use of land not in accordance with
intended purpose, non-compliance with
the environmental protection regime of
land use, placement, design, construction,
objects commissioning, that negatively
affect the land state, improper exploitation,
anti-erosion hydraulic = structures and
protective forest plantations destruction
or damage; Art. 63 is intentional use of
state forest fund land plots for uprooting,
building, wood processing, warehousing,
etc. to satisfy own useful motive without
proper permission to use these land
plots; Art. 65 is intentional or careless
destruction or damage of the field-
protective forest bands, protective forest
plantations along the banks of rivers,
canals, around water objects, hydraulic
structures, road bands, railways and other
protective forest plantations; Art. 70 is
intentional or involuntary careless hay
mowing and cattle grazing in forests and
on state forest fund lands, not covered by
forest, illegal harvesting of wild fruits,
nuts, mushrooms, berries, etc. in the areas,
where it is forbidden or permitted only
for forest tickets; Art. 77-1 is intentional
or careless burning of stubble, meadows,
pastures, areas with steppe, wetland and
other natural vegetation, vegetation or its
remains and fallen leaves on agricultural
lands, in road bands and railways, in
parks, other green plantations and lawns
in settlements without permission of
the state control bodies in the sphere
of environmental protection or in the
terms violation of such permission, as
well as a person’s measures disuse, who
has received a permission for burning
such vegetation or its remains and fallen
leaves, for timely their extinguishing; Art.
83-1 is intentional or careless:

1) the distribution of harmful
organisms as a result of violation of
agricultural and other purposes plants
growing technologies;
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2) ecologically unjustified plant
protection implementation; Art. 85 is
intentional or negligent rules violation
of hunting (hunting without permission,
in prohibited places, at prohibited times,
using prohibited tools or methods,
hinting for prohibited animals, dogs
admission into hunting areas without
supervision, hunting with established
hunting procedure violation for a certain
territory (region, hunting households,
etc.); Art. 91 is intentional conducting
within the territories and objects of the
nature reserve fund, their protection
zones, as well as territories reserved for
the next heritage, forbidden economic and
other activities, the violation of regime
requirements of these territories and
objects, etc.

Mentioned basis belong to all types
of basis classification for administrative
and delict relations, namely, intentional
and negligent, an encroachment on the
blocking of land, underground, water,
forest and vegetation, atmospheric benefits
acquisition and benefits associated with
the animal world, directly or indirectly
cause technogenic environmental changes
and so on. However, the unifying object
is the object of illegal encroachment,
namely the social relations that arise in
connection with natural resources use and
conservation.

Conclusions. The reasons for
administrative and delict relations in
the sphere of natural resources use
and conservation should be classified
according to the following criteria: to the
object; to the criterion of level of causing
of man-made environmental changes; the
blocking degree of necessary economic,
social and cultural benefits society
obtaining; delicts, that violate procedural
aspects of regime rules in this sphere
according to the form of guilt.

The features of the basis for
administrative and delict relations is by
its nature can cause technogenic changes
in natural resources properties, may be
an obstacle for society to obtain cultural,
economic and social benefits, and violate
the rules of natural resources use and
conservation. Consequently, the reasons
for administrative and delict relations in
the sphere of natural resources use and
conservation should be sought in the
hypothesis of each specific administrative
and delict norm, whereby mentioned
norms should be united according to their

own, appropriate object, which serve the
public relations in the sphere of natural
resources use and the conservation.
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3APYBEJKHBIN ONBIT PEAJIU3AIIMU TPOU3BOJICTB
ITO AEJIAM Ob A IMUHUCTPATUBHBIX ITPABOHAPYIIEHUAX
N BO3MOKXHOCTHU ET'O UCITOJIB3OBAHUA B YKPAUHE

Cgeraana IIIOIITEHKO,
KaH/IU/AT FOPUIUYECKUX HAYK,
JIOLICHT, JIOLCHT KaQeaphl FOPUANICCKUX TUCIUTLTHH
Cymckoro ¢unnana XapbKOBCKOIO HAIIHOHATIBHOTO YHHBEPCHTETA BHYTPEHHHX JIET

AHHOTAIUA

ABTOp CTaTbH NOAYEPKUBAET, YTO aAMHUHUCTPATHBHO-IOPUCANKIINOHHAS JIESATEIBHOCTD ABISIETCS OAHUM U3 BEAYIIUX HalpaBlie-
HU paboTHI MPABOOXPAHUTEIBLHBIX OPTAaHOB TOCYAApCTBa. B cTaThe onpeneneH MoIoKUTEIbHBIN 3apyOeKHBIH OIBIT PeaTn3aIiy Ipo-
M3BOJICTB 110 JienaM 00 aIMUHUCTPATUBHBIX TPABOHAPYLICHUSX U ITyTH €ro BHEAPEHH B YKpauHe. [IpoaHaln3upoBaHo coiepkaHue 1
0COOCHHOCTH MPOLIEYPhI IIPUBJICUCHUS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH B 3apyOekKHBIX cTpaHax. OnpeeeHbl HoJI0KUTEb-
HBIE YEPTHI IPOU3BOJCTB TI0 JIeiaM 00 aAMUHHUCTPATHBHBIX MIPABOHAPYIICHUIX, peaU3yeMbIX B IpyTruX rocyaapcrBax. OO0CHOBaHEI
BO3MOKHOCTH BHEIPEHHMS MOJOKHUTEIBHOTO 3apy0eXXHOI0 ONbITa B UCCIIeNyeMoii cdhepe B YkpauHe.

KiroueBbie ¢j10Ba: aIMUHUCTPATHBHO-IOPUCIUKIIMOHHAS JICSITEIIbHOCTD, TPOU3BOACTBO T10 JiejIaM 00 aIMUHHCTPaTUBHBIX ITPaBO-
HapyIICHUSX, AIMUHICTPATUBHO-ACIUKTHAS ACATSILHOCTD, 3apyOEKHBIH OIBIT.

INTERNATIONAL EXPERIENCE OF THE REALIZATION OF PROCEEDINGS ON ADMINISTRATIVE
OFFENSES AND THE POSSIBILITY OF ITS IMPLEMENTATION IN UKRAINE

Svetlana SHOPTENKO,
Candidate of Juridical Sciences, Associate Professor,
Assistant Professor of the Department of Law Disciplines of
Sumy branch of Kharkiv National University of Internal Affairs

SUMMARY

The author of the article emphasizes, that administrative-jurisdictional activity is one of the leading areas of work of law-enforce-
ment bodies of the state. The article defines a positive foreign experience in the implementation of cases on administrative offenses
and the ways of its introduction in Ukraine. The content and features of the procedure for attracting administrative responsibility in
foreign countries are analyzed. The positive features of the proceedings on cases of administrative offenses committed in other states
are determined. The possibilities of introducing positive foreign experience in the investigated sphere in Ukraine are substantiated.

Key words: administrative and jurisdictional activity, proceedings on administrative offenses, administrative and tort activities,
international experience.

REZUMAT
Autorul articolului subliniaza faptul cé activitatea administrativ-jurisdictionald este una din directiile principale ale activitatii organe-
lor de drept ale statului. Articolul defineste experienta straina pozitiva in implementarea industriilor in cazurile de incalcari administrative
si modalitatile de implementare a acesteia in Ucraina. Sunt analizate continutul si particularitatile procedurii de aducere a responsabilitatii
administrative in tarile straine. Au fost determinate trasaturile pozitive ale procedurilor in cazurile de incalcari administrative realizate in
Cuvinte-cheie: activitate administrativ-jurisdictionald, proceduri privind infractiunile administrative, activitati administrative-
delictuale, experienta straina.

IMocTanoBka mpodaeMbl. AJIMUHH-
CTPaTHBHO-IOPUCIUKIIIOHHAS  JeATellb-
HOCTB SIBJISIETCSl OJJHAM W3 BEAYIIUX Ha-
MpaBJIeHU PabOThl MPAaBOOXPAHHUTEIb-
HBIX OpPraHOB, KaK YKpauHbl, TaK U ApY-
TUux FOCyﬂapCTB. TaKaﬂ UX OEeATCIIBHOCTH
NpU3BaHA YPEryaupoBaTb aJIMUHUCTpa-
TUBHBIC CIIOPBI, BO3HUKAIOIIUE B cdepe
obecreveHust 3aKOHHOCTH U TIPABOIOPSI/I-
ka. OHa Jo/mKHA 00ecTeuynBaTh KaK MOX-
HO CKOpee IOJTHOE, BCECTOPOHHEE, 00b-
eKTUBHOE M 3aKOHHOE pelIeHHe el 00

aJIMHHUCTPATUBHBIX TMPABOHAPYIICHUSIX,
JIUCHUTUTMHAPHBIX JICJT U JKao0 Ipax/aH,
BOCCTAHOBJICHHUS TIPABOIOPSIIKA B CTPaHEe
W HAPYIICHHBIX MpPaB WK CBOOOM Yeso-
BeKa. AJIMUHHCTPATHBHO-FOPUCIUKIINOH-
Hasl JIeSITeNIbHOCTh, KaK M MPaBOOXPaHH-
TeNbHas IeSTeIbHOCTh BOOOIIE, TpedyeT
MMOCTOSIHHOTO COBEPIIICHCTBOBAHUSI B Ha-
MPaBJICHUH YITy4IlICHHUS €€ HOPMAaTUBHO-
r0 yperyampoBaHusi, (JOpM U METO/IOB €¢
peanuzanuu, MPOLEAYp pPacCMOTPEHHS
Jien ¥ ToMy 1oio6Hoe. OTHUM U3 BOYKHBIX

HanpapJIeHU COBEPINEHCTBOBAHMSA Ta-
KO JIEATENIbHOCTH SBJIAETCA BHEAPEHHE
HOJIOKHUTENBLHOTO  3apyOeKHOr0  OIbITA
peanu3aluy MPOU3BOACTB IO AenaM 00
aJIMMHUCTPATUBHBIX PaBOHAPYIEHUSAX.

AHaJIN3 NOC/IeIHUX HCCJIeI0BAHUI H
nyoaukanuii. VMccienoBanuio BOpocoB
aJIMMHUCTPAaTUBHON IEATENbHOCTU Mpa-
BOOXPAHHUTENILHBIX OPraHoB B YKpauHe
U B JPYTUX TOCYNapCcTBax YJEIsIH BHU-
MaHHe Takue yueHsle, kak B. b. Apepbs-
HOB, O.®. Annpuiiko, A.M. Bannypka,
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B.T. benoyc, FO.I1. butsak, A.Il. ['erbmaH,
W.II. Tonocunuenko, B.JI. I'poxonbckuit,
C.M.T'ycapos,A.T.Komstok, T.A. Konomo-
en, B.K. Konnakos, C.®. KoncTaHTHHOB,
A.H. Kymum, A.H. My3erayk, B.H. One-
¢up, H.U. anos, B.IT. [Tetkos, T.A. TIpo-
uenko, E.I1. Pa6uenxo, B.M. Onmnyiiko,
B.A. Camamaros, A.A. CenuBaHOB,
C.I. Cremenko, 0.C. Hlemmrydenxo,
B.K. lIkapyna, X.II. fIpmaku, A.-H. Sp-
MBIII ¥ JIpyrue. B To e Bpems Bompoc
BBEJICHUSI 3apy0e)KHOTO OIBITa IPOU3BO/I-
CTBa IO JefaM 00 aJIMHUHHCTPAaTHBHBIX
MPaBOHAPYIICHUSIX TpeOyeT OMOIHU-
TEJIHHOTO KOMILJIEKCHOTO UCCIIEOBAHUS.

[eabl0 JaHHOW CTaThbM SIBISICTCS
OTpe/IeNICHUE TIOJIOKHUTEIBHOTO 3apyOeiK-
HOTO OTIBITa PeaTU3aluy IPOU3BOJCTB IO
nenaM 00 aJIMUHUCTPATUBHBIX TPABOHA-
PYLICHUAX U ITyTEH €ro BBEACHUS B YKpa-
nHe. JIms OCTHXKEHHS TIOCTaBICHHOM
eI HEOOXOIUMO PEIIUTh CIEAYIOIINe
3a7a4yd: MPOAHAIN3NPOBATH COJEPKAHUE
1 0COOCHHOCTH TPOLETYPHI TPUBICUCHHS
K aJMUHHUCTPAaTUBHON OTBETCTBEHHOCTHU
B 3apyOeXKHBIX CTpaHaX; ONPENeNUTh T0-
JIOXKUTETbHBIE YePThl TPOU3BOACTB IO
nenam 00 aJMHHHUCTPATHUBHBIX MPABO-
HapyIICHUSX, pEaNU3yeMbIX B JPYTUX
rocymapcTBax; 0OOOCHOBATh BO3MOXKHO-
CTH BHEAPCHUS TMOJOKHUTCIBHOTO 3apy-
OEXKHOTO OITBITa B MCCIEAYeMOH cdepe B
Ykpause.

H3no:keHne 0CHOBHOIO MaTepuaJa.
Cpenu Bcex aIMUHHACTPATHBHO-FOPUCTUK-
LIMOHHBIX MPOMU3BOJICTB HanboJee HopMa-
TUBHO M OPraHMU3ALUOHHO YPEryJIUpo-
BaHHBIMU KakK B YKpauHe, Tak U B JPyTrUx
rocyaapcTBax, SBJISETCA MPOU3BOACTBO
o JiesiaM 00 aJIMUHHUCTPATUBHBIX TIPABO-
HapymeHusix. [lpu sTom mpouenypa ux
PAaCCMOTPEHUS U PEIICHUS B Pa3IHMYHBIX
rOCylIapcTBax MMEET CBOU OCOOCHHOCTH
u crienuuKy. AHaJIN3 3aKOHOIATEILCTBA
€BPOTEHCKUX TOCYAapCTB B UCCIEIYeMOit
cepe TO3BOIISIET ONPEEITUTh 0COOEHHO-
CTH peaji3aliy MpoIeayphl paccMOTpe-
HUSI M pa3pelleHns aeia 00 aIMUHHACTpa-
TUBHOM IIPOCTYIIKE, XapaKTEepHbIC s
3araHOEBPOIEHCKUX CTpaH POMaHO-Tep-
MaHCKOH MPaBOBOM CUCTEMBI, a UMEHHO:

—  COBEpIICHHE MPOLECCyaTbHBIX
JIedcTBuil  (3aZepiKaHue JIUI, OCMOTP
MECTa COBEPIICHUS TMPOTUBOMPABHBIX
JICHCTBWIA, OMpOca JHI[I WU JAp.) TOIBKO
MIPU YCJIIOBUHM HAWYHS FOPUAHYECKUAX H
(haKTHUECKNX OCHOBAHMI HACTYIUICHUS
aJMUHHUCTPAaTHBHON OTBETCTBEHHOCTH 3a
oTpe/ieNIeHHOE TIPaBOHAPYIICHHE;

— oOuieo0s3arenbHOE  OOecIieUeHUe
npaB ¥ CcBOOOJ rpaxiaan (cooOlieHHe o
NpUYMHAX 33JepXKaHus, IpaBo Ha cOop
JI0Ka3aTesbCTB, Moaqy »ajaoObl Ha JeH-
CTBHUS OPraHOB TOCYJapCTBEHHOM BIIacTH,
[IPaBO Ha MPABOBYIO MOMOILG H JP.);

— IIPOBEJICHUE COKPAILEHHOM Mpolie-
Iypel (TIpU yCcIOBHU OECIPEKOCIOBHOTO
NpU3HAHMS CBOEH BHHBI M COIVIACHS Ha
ymiary mrpaga). B IMopryramsckoii Pe-
CIyOnrKe TPeTyCMOTPEHO JiBe, a B AB-
cTpuiickoli PecnyOnuke Tpu pa3HOBHI-
HOCTH COKPALIEHHOI0 NPOU3BOACTBa [3];

— OTKPBITOCTh ITPOMU3BOACTBA IO JIe-
JaM 00 aJIMHHUCTPATUBHBIX IPAaBOHApPY-
HICHUSAX HAYMHAETCSI C MOMEHTa (HKCa-
UM MHQOPMALMK O COBEPIICHUM aJMH-
HHCTPATHBHOTO NIPABOHAPYIICHNS;

— NpPUMCHEHHE JIOOBIX Mep aJMH-
HHUCTPAaTHBHOTO  TPUHYXACHHS  CBH-
NIETENbCTBYET B IMOJB3Y IPE3yMIIINN
BUHOBHOCTH JIHIIA;

— OTCYTCTBHE YETKOTO HEPapXHIHOTO
MOCTPOCHUSI CHUCTEMbl OpPraHOB, YIIOJ-
HOMOYEHHBIX COCTABJISATH IIPOTOKOJIBI 00
aJIMMHHUCTPATUBHBIX NIPABOHAPYIICHUX;

— CYIIECTBOBaHHUE CIICLUAIBLHOU MPO-
LeAypbl 3alIUThl IpaB TpaxkJaH OT He-
MIPABOCYAHBIX PEHICHUH — XOIaTaiicTBO O
Cy1eOHOM KOHTPOJIE;

— obxarnoBaHKe B CyAeOHOM MOPSIKE
B a/IMHHHUCTPATUBHBIN Cy/ WIN TPHOyHAI
[1, c. 205].

W3 ykazaHHBIX OcoOeHHOCTEH cle-
JIyeT, YTO IPOM3BOJACTBO IO JieiaM 00
aJIMMHUCTPAaTUBHBIX  [PABOHAPYLICHU-
X B YKpauHEe MaJlo YeM OTIMYaeTCs OT
QHAJIOTHYHBIX TIPOLEAYpP B 3araJHOEB-
pormelickux rocynapcrsax. Hamm mpaBo-
OXPaHHUTEIIbHBIC OPraHbl TAKXKE HayMHa-
10T MPOU3BOJICTBO TOJIBKO MPU HAIUYHU
JeSHHS, TOIMANAIOIIEero IO IPH3HAKH
aJIMHHUCTPATUBHOTO IPABOHAPYILCHUS, 1
MIPaBOBOM HOPMBI, TpeayCMaTpHBarOIIeH
OTBETCTBEHHOCTH 3a €ro COBEpIICHHE.
IIpousBozncTBO B YKpamHe TakKe MPOHC-
XOIIUT OTKPBITO C 00ECIIeUeHHEM 3aIUTHI
npaB U cBOOOA rpakiaH. AHAJIOTHYHA U
CHCTEMa OpPIraHOB, PEAIN3YIOIINX HCClle-
JIyeMOe TIPOM3BOJICTBO, KOTOpast SBISETCS
JOCTaTOYHO PA3BETBICHHOW M B3aHMHO
MOJYMHEHHOH. B To ke Bpems cliemyet
0o0paTuTh BHMMaHHE Ha OMbBIT 3arajJHoO-
€BPOIEHCKHUX TOCYIapCTB MO BHEAPEHHIO
COKpAIICHHOW MpOUEAYpPHl pPaccMOTpe-
Hus aena. Komexc YkpawHbl 00 aaMHHHU-
CTPAaTUBHBIX IIPaBOHAPYIIEHHUAX yCTa-
HaBJIMBAET BO3MO)KHOCTH COKPAIIEHHOTO
MIPOM3BOJICTBA B HAIIeH CTpaHe, HO OHO
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KacaeTcs TOJBKO JIeJI O HapyIICHUH IIpa-
BIJI IOPOXKHOTO JIBHKEHHUS. B TO *xe Bpe-
Msl BIIOJIHE OIpPaBAaHHbIM ObLIO ObI BBe-
JICHUE €€ H JUlsl IPYTUX He3HAYMTEIIbHBIX
aJIMMHUCTPATUBHBIX ~ [IPaBOHAPYIICHHUH,
a TaKkXKe IpPU YCIOBUH OECHPEKOCIOBHO-
TO NPHU3HAHHUA CBOCH BUHBI M COIVIACHS
Ha ymaarty mTpada. Taxke TOBOIBHO
WHTEPECHBIM €BPOINEHCKNM OITBITOM SIB-
JsieTCsl  CyIIeCTBOBaHME  CIEHAIBHOM
MPOIIEYPhI 3AIIUTHI IPaB IpakaaH OT He-
MIPABOCY/JHBIX PEIIEHUH — X01aTaicTBO 0
CyaeOHOM KOHTpOJIe, 3aKIoyarolieecs B
MIPOBEPKE CY/IOM 3aKOHHOCTH JeWCTBHUIH
U pelieHui CyOBEeKTOB, PEaIU3YIOLIMX
IIPOM3BOJICTBA T10 JiejiaM 00 aJMHHHUCTpA-
THBHBIX TIPABOHAPYILICHUSIX.

B 3amamnoit EBpome mnpesammpyer
JIBE CHCTEMBI aJMUHHCTPATHBHO-ACTHKT-
HOTO 3aKOHOJATENICTBA: (ppaHIly3CcKas U
Hemenkas. Hemenxuii tun (IIBeinapus,
Asctpus, llBerms, OuansHans u 1p.)
aJIMUHHCTPATHBHO-/ICIINKTHON  JesTelNb-
HOCTH XapaKTEepU3yeTcsl PsAIoM OcOOeH-
HOCTeI:

1) BbICOKast CTeNeHb MHCTUTYLHO-
HanpHOU auddepeHnranum Ha ypOBHE
(denepanbHbIX 3€Mellb, KOTOpbIE BbI-
CTYMarmT KaK TrOCylapcTBa ¢ COOCTBEH-
HOHl  KOHCTUTYLIMOHHO-YYPEAUTEIbHOMI
W 3aKOHOAATEIBbHOM BIACTHIO; OPTaHbI
AJIMUHHUCTPATHBHON IOCTHIIMH BXOIIT B
CHCTEMy CyAeOHOM BIAaCTH M OCYIIECT-
BILSIFOT HCKIJIIOUUTENHHO CYHEeOHYIO maes-
TEJIHOCTH;

2) KOHLENTYyalbHOW OCOOEHHOCTHIO
SBJISCTCS TO, YTO OpraHbl aJAMHHHUCTpA-
TUBHOW IOPUCAMKIMH BXOIST B COCTaB
cyneOHOM, a 3T0 OO0YyCJIOBWIIO HaIH4YHe
LIUPOKUX MTOTHOMOYHN y Cy[eH 1Mo aaMu-
HUCTPATUBHBIM JieJlaM B OTHOIICHUHU Op-
TaHOB yNpaBleHUs (OTMEHA AEUCTBUS ajl-
MUHHUCTPAaTUBHBIX aKTOB M NMPHUHATHS pe-
HIeHUH 00 yCTpaHEHHH UX TTOCIIEICTBHN);

3) eme OmHOW BaXHOW OCOOCHHO-
CTHIO HEMEIIKOTO THUIa aJMHHUCTPAaTHB-
HOTO IIpaBa sIBISIETCS A epeHnnanys,
MIPOBE/ICHHAsT MEXY «CBSA3aHHBIMH» aJl-
MHUHHUCTPATUBHBIMU aKTaMH, PELICHUAMU
10 CBOEMY YCMOTPEHHIO (JMCKPEIMOH-
HbIE PEIICHHUs) U CBOOOION COOCTBEHHOM
OLICHKH MIPU MPUHATUH pelieHus [2].

IIpoananu3upoBaB BhILICyKa3aHHbIC
0COOCHHOCTH, MOKHO YBHUJIETh, YTO OHU
OTIIMYAIOTCA W B OONBIICH CTENEHW HE
XapakTepHbl A YKpauHbl. Tak, B Ha-
[IeM TOCy/lapcTBe €CTh €JUHbIe Ha BCeil
TEPPUTOPUHN TIPABOBBIE HOPMEI, PETyIIH-
pyIOIIHe TOPSIOK NPUBJICYCHUS JIHIA K
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aJIMUHUCTPAaTUBHON  OTBETCTBEHHOCTH.
Kpome Toro, a1t HEMELKOTO THIA aJMH-
HUCTPATHUBHO-AEIUKTHON JEeATeIbHOCTH
XapaKkTepHa 3HAYMMOCTh CY/IOB B HCCIIe-
nyemoii cepe, yero Heb3si CKazaTh 00
Vkpaune, rjae OOIbIIMHCTBO 1ei 00 aj-
MHUHHCTPATUBHBIX  IPABOHAPYILCHUSIX
paccMaTpUBAIOTCS M PEIIAIOTCS YIOJ-
HOMOYCHHBIMU OpraHaMH roCyIapCTBEH-
HOW BJIACTH WM aJMHUHHCTPATHBHBIMH
KOMHCCHSIMH.

IMopsinok npou3BoaCTBA 10 AeaaM 00
aJIMUHUCTPATUBHBIX IPABOHAPYLICHUAX
B [epmaHuu yperyinupoBaH HOpPMaMH
Oenepatuaoro 3axona ®PI' «O6 ax-
MHUHUCTPATUBHBIX IIPABOHAPYILCHUAXY,
KOTOPBIH COZIEPIKUT COOTBETCTBYIOIIHE
nporeccyanbasie HopMel [3]. W3 nannO-
ro0 HOPMaTHBHO-NIPABOBOTO aKTa MOXKHO
BBICTIUTH  CIEAYIOIHE OCOOCHHOCTH
HCcCcIeIyeMOoi mpoLeayphl:

1) nperycMOTpeHbI CPOKH JIAaBHOCTH
JUTSL TPOM3BOJICTBA 110 JIeIaM 00 aIMHHH-
CTPAaTUBHBIX IIPaBOHApyIIeHUX. [Ipous-
BOJICTBO 110 1)1y 00 a/IMUHUCTPaTUBHOM
MIPAaBOHAPYILIEHUH MCTEKAET 4Yepe3 TpH
roga B Cly4ae COBEPLICHHS IpaBOHa-
pyILICHHs, OTBETCTBEHHOCTb 3a KOTOpOE
npeaycMoTpeHa B Buje mrpada B pas-
Mmepe Oomee 15 TeIc. eBpo, uepe3 naBa
roga — 3a COBEpIICHHE IMpaBOHApYILE-
HUSI, OTBETCTBEHHOCTD 33 KOTOPOE Mpe/i-
yCMOTpeHa B BHIe wTpada B pasmepe
ot 2500 o 15 ThIC. eBpo, uepes rof — 3a
MIPaBOHAPYIICHUS, OTBETCTBEHHOCTH 3a
KOTOpOE IIPeAyCMOTpeHa B BUIe WTpada
ot 1 TBIC. €Bpo a0 2500 eBpo, 3a 1mecTb
MECSIIEB — BO BCEX OCTAJIBHBIX CIy4Yasx;

2) IOpUCOUKLUA MO NPUMEHEHHUIO
mrpadoB 3a MpaBOHAPYLICHUS NPUHA[-
JISKUT ~ aJIMHHUCTPAaTUBHOMY  OpTraHy,
KpOME CJy4aeB, KOTZJa 3aKOHOM B OT-
JCNbHBIX CIy4asX TaKHe IOJHOMOYHS
NepeiaHbl MPOKYPOPY HIIH B CYI;

3) pemeHne Bompoca O HeoOXonu-
MOCTH IIPOHM3BOJCTBA 10 ACIy 00 aaMHu-
HUCTPATHBHOM IMPaBOHAPYIICHUH OTHO-
CUTCSA HCKIIIOUUTEIBHO K KOMIIETCHLUH
opraHa IpecieI0BaHus;

4) HanoxxeHue mTpadoB 3a MpaBOHA-
pyuieHus oQOpMIISIeTCsl YBEIOMIICHHEM
o wrpade. [Ipu 3TOM He mpexycMoTpe-
HO (ukcupoBaHue (GaxKTa COBEPIICHUS
aJIMUHUCTPATUBHOTO TPaBOHAPYILICHHUS
C y4acTHeM JIMLa, IPUBICKAEMOro K OT-
BETCTBEHHOCTH, MOJJOOHO MPOTOKOTY 00
aJIMUHUCTPATHBHOM NPABOHAPYIICHUH B
coorsercTBuM ¢ Koznexkcom YkpauHsl 00
aJIMUHUCTPATUBHBIX MPABOHAPYIICHUSX;

5) mpouenypa o0kajaoBaHHs 3aKIIIO-
4aeTcst B TOM, YTO JIMIO, B OTHOLICHUH
KOTOPOTO NPUMEHEH ITpad, MOXKET Ipe-
JIOCTABUTh BO3PAXKEHUS B IHCHMEHHOI
(dbopme uiaM A 3aIUCH aIMUHUCTPATHB-
HBIM OPraHOM, BBIJIABIIEM Takoe CO00-
LieHHe. AJJMUHUCTPATHBHBIA OpraH WM
COIVIAIACTCS C MHCHHUEM JINIA U OTMEHSI-
et coobuienne o mrpade, 10O epes op-
raHbl POKYPATypbl HAMPABIISCT JICJIO0 00
aJIMUHHUCTPATHBHOM TIPaBOHAPYIICHUH B
cyn. C atoro MmomeHTa pyHKIMH OpraHa,
OCYILECTBIISIONIEr0 MIPOM3BOJICTBO IO
Jienry 00 aIMHUHUCTPAaTHBHOM IIPaBOHApPY-
LIIEHUH, BBINOIHAET Mpokyparypa. Cyn, B
CBOIO OYepeJib, MOXKET PELIUTh JeI0 KaK
[0 pe3yinbTaTaM IPOBEJCHUS 3acela-
HUSL 110 JIeNTy, TIIe 3acIyIINBaeTCs JIULIO,
[IPUBJICYCHHOE K OTBETCTBEHHOCTH, TaK
u 6e3 ero NpoBEACHHUsI, €CIIH IPOTHB ITO-
r0 HE BO3paXKaeT MPOKypaTypa U JaHHOE
nuno. Pemenne MoxeT ObITH 00kanoBa-
HO B YCTAHOBJICHHBIX 3aKOHOM CJIy4asx
[3,4, c. 142-143].

W3 naHHBIX O0coOeHHOCTEH cienyer,
YTO HEMELKOE 3aKOHO/ATEIbCTBO, Pery-
JUpYIOIee MPOM3BOJACTBO MO JeiaM 00
aJMUHHUCTPATUBHBIX  I[IPABOHAPYIICHU-
X, OTJAMYAeTCsl OT YKpauHckoro. Ilpum
9TOM nojaxon [epMaHuu K ONpeeIeHHIO
CPOKOB [JIaBHOCTH IIPUBJICUCHHS K a-
MHUHHCTPAaTUBHOIl OTBETCTBEHHOCTH B
3aBHCHMOCTH OT pa3mepa mrpada siBisi-
ercst Oojee 1enecoodbpa3HeIM 1 000CHO-
BaHHbIM. CoracHo Kopekcy YkpauHbI
00 aJMUHUCTPATHBHBIX IPaBOHAPYILeE-
HUSIX TaKOM CPOK JTaBHOCTH 3aBHUCHT OT
CcyOBbeKTa, KOTOPbIH paccMaTpUBAET JIEII0
(cyObEeKTOM BIIACTHBIX TOJTHOMOYMH af-
MHUHHCTPAaTUBHOE  B3bICKAHHE  MOXKET
OBITh HAJOXKEHO HE IO3/IHEEe YeM uepes
JIBa Mecsla co JHsS COBEpIICHHS IpPaBo-
HapylLICHHUs, a NPH UISIIEMCs IPaBo-
HapylIEHHH — HE TI03/IHEC YeM uepes
J[Ba Mecslia O JIHS ero OOHapyKeHus, a
cynoM (Cyabei) B3bICKaHHE MOXKET OBITh
HAJIOXKEHO HE TO3/HEe YeM dYepe3 TpH
Mecsila Co JIHA COBEpPIICHUs IIPaBOHAPY-
LICHUS, a NIPU JUIAIIEMCs IpaBOHApYIle-
HUM — HE T103/IHEE YeM 4epe3 TPU Mecsla
co aust ero obHapyxenus [5]). Kpome
TOTO, OT/AEJIbHBIC CPOKU JIABHOCTH B Ha-
LMOHAJILHOM 3aKOHOJATENbCTBE yCTa-
HOBJICHBI JIJIsl KOPPYIIIMOHHBIX [IPAaBOHA-
pyuienuid. Takast nuddepeHuuarys cpo-
KOB HE COBCEM 000CHOBAHHA, IIOCKOJIBKY
B HEKOTOPBIX KAaTCTOPHSIX JeN U CYJbI,
JIOJDKHOCTHBIC JIMI[A OPraHoB rocyuap-
CTBEHHOH BJIACTH HMEIOT MIPABO HAJIAraTh

OJWHAaKOBbBIC  B3bICKaHUA

(Hampumep,
mrpad), a CPOKH JUIL HUX YCTaHOBIICHBI
pasubie. Hemenkuii moaxon siBisieTcst 60-
Jiee Ya4HbIM M CIIOCOOCTBYET I1OJIHOMY,
0OBEKTHMBHOMY M BCECTOPOHHEMY pac-
CMOTPEHHIO JIeNIa, a TAKKe 00ecreunBaeT
HEOTBPATUMOCTb HaKa3aHUs ISl JIUIIA.

Takke K TOJOKUTEIBHBIM  Yep-
TaM HEMEIKOrO 3aKOHOATeNbCTBA II0
BOIIpOCAM aJIMUHUCTPATHBHO-IOPHC-
JUKIIUOHHOW NEesTeTFHOCTH MOXHO OT-
HEeCTH TO, YTO HajokeHue mrpados 3a
npaBoHapyuieHus odopmisercs coob-
menueM o mrTpade, a (QUKCHpPOBAHHE
(akTa coBeplIEHHS aJMHHUCTPATHBHO-
ro NpaBOHAPYLICHUS C Y4acTHEM JIMILA,
MPUBJIEKAEMOTO K OTBETCTBEHHOCTH, HE
Tpebyercsi. B ykpamHCkoM 3akoHOa-
TEJILCTBE TAKOE PA3PELIaCTCsl TOIBKO IPH
BBISIBJICHHH MpaBOHapylieHUi B cdepe
obecrneueHmst 0€30MTACHOCTH TOPOKHOTO
JIBIDKCHUS. B TO e BpeMsi yMCHBIIICHHUE
«OyMaxHOI» paboThl CyOBEKTOB BJIACT-
HBIX TIOJIHOMOYMH TIpH BBIABICHUHM H
PacCMOTPEHHUHU JIeJl O HE3HAUYUTEIbHBIX
aJIMUHHUCTPATUBHBIX NPaBOHAPYIICHUSX,
32 KOTOpBIE MPEIYCMOTPEHO MaKCUMaIlb-
HOE Haka3aHue B Bujae wmrpada, nos3Bo-
U0 ObI UM OOJIbIIIe BHUMAHUS YICISATh
npoQHIAKTHYECKOH MM UHOI MPaBOOX-
paHUTENIBHOI padoTe.

B ABcTpum npon3BojcTBa 1O Jenam
00 aJMHHUCTPATHBHBIX IPaBOHAPYIIIE-
HUSIX perynupyrorcs 3akoHoM 00 00-
[MAX TOJOKCHUAX aIMUHHCTPATHBHBIX
[IPOU3BOJCTB, NPHUHATHIM eme B 1950
ropy. JlaHHbIA HOPMAaTHBHO-IPAaBOBOM
aKT COACPKUT MHHUMAJIbHBIH 00bEM
HOPM, DPErYJIUPYIOIINX pa3JIn4HbIe al-
MHUHUCTPATUBHbIC IPOLEIYPbl, B TOM
YHCIIe MPOLEAYPY aAMUHHCTPATHBHBIX
«TIOJIOKUTEIBHBIX» U FOPUCIUKIIMOHHBIX
MIPOU3BOJICTB, B TOM UHCIIC IPOU3BOJCTB
o genam 00 aIMUHUCTPATUBHBIX MTPABO-
HapyIIeHMSIX, pPeaJu3yeMbIX IPaBOOX-
pPaHUTEIBHBIMH OpraHaMH. YKa3aHHbIi
3aKOH JINIIb OOOOIIEHHO TPaKTOBAT
HpoLEAYypbl PAacCMOTPEHHs U paspe-
wenus npas. B 1991 rogy B ABctpum,
B CBS3M C HEOOXOIMMOCTBIO BBEICHMS
AJIMUHHUCTPATUBHOI pedopMmbl, BCTyNMII
B CHJIy PsiJi HOBBIX HOPMAaTHBHO-IIPABO-
BBIX aKTOB, PEryJIMPYIOIMX IpOLeCc-
CyaJlbHbIE AaCHEKThl TOCYJapCTBEHHOTO
ynpasieHusi. Bmecre ¢ HUMH ObUT IIpU-
HAT «BBOAHBIN 3aKOH K aJIMUHUCTPATUB-
HO-TIPOIIECCYaIbHBIM 3aKOHAM», B KOTO-
pOM yCTaHaBIMBAJINCH Oa30BBIE HOP-
MBI O BCTYIUICHHH B CHIIY, B TOM YHCIE
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3aKOHOB: 00 OOLIMX IOJOKCHUAX aJMU-
HHUCTPAaTHBHBIX MPOU3BOJACTB, 00 ajMU-
HUCTPATHMBHOM HaKa3aHWHU, 00 aJMHHU-
CTPAaTUBHOM IIPUHYK/ICHUH, O BPYYECHUH
JIOKyMEHTOB M ToMy Tojo0Hoe. Takum
00pa3oM, JaHHBI 3aKOH SIBISETCS MO-
JIENBHBIM W PETYIHPYEeT AeSTeIbHOCTh
MIPAKTUYECKH BCEX BEIOMCTB, B TOM
YHUCIIe U TPAaBOOXPAHHUTEIBHBIX OPTaHOB
[6, c. 374-375]. BoigeneHue B OTHCIb-
HBII HOPMAaTHBHO-TIPAaBOBOM aKkT HOpPM,
PEryJIupyomuX IPOU3BOJCTBO IO JIesIaM
00 aJIMMHUCTPAaTHBHBIX IIPaBOHApYIE-
HUSIX, SIBJISCTCS TOJOXKUTEIbHBIM OIIbI-
TOM, KOTOPBIH 11e1ecO00pa3HO BBECTH U
B YKpauHe.

B Benrpuu npousBojacTBa Mo aeiam
00 aJMHHUCTPATHBHBIX IpPaBOHAPYILIE-
HUSX permaMeHTupyiorcst Akrom Ne IV
«0O0 0o0mux HOpMax aIMUHUCTPATUBHO-
TO TIPOM3BOJICTBA B TOCYIAPCTBE», KOTO-
pbiit Obul MpHHAT eme 9 uroHa 1957 u
pETYIHpYyeT MOPSAOK M TOCIEeI0BATENb-
HOCTb JICHCTBUI OPraHOB HCIIOIHUTEIb-
HOW BJIACTH, ONPENEINSAIOTCS HUX IOJIHO-
MOYHs, NpaBWJIa IPUHATUS PELICHUH,
npaBa U 00A3aHHOCTH CTOPOH aJMHHHU-
CTpaTUBHBIX mporenyp. Itor akt «O0
o0ImMX HOpMax aJMHHUCTPATHBHOTO
MIPOU3BOJCTBA B TOCYAApCTBE» MPHU3BAH
crocobcTBOBaTh  APPEKTUBHOMY  OCY-
IIECTBICHUIO MyOIUYHOTO YIPaBICHHS
ITyTeM pETYINPOBAHUS aTMHHHUCTPATHB-
HBIX TIPOM3BOJICTB M MPOLEIYp OPTaHOB
WCTIOJTHATENIIEHOW BJACTH W MECTHOTO
camoymnpasieHus. [IpeameToMm peryiu-
pPOBaHMS JJAaHHOTO HOPMATHBHOIO aKTa B
MOPSIIKE a IMUHUCTPATUBHOTO IPOU3BO/I-
CTBa SBJIAIOTCS JleJla, CBA3aHHbBIE C Ha-
LMOHATBHON 00O0pOHOMU, 3apyOekHOI
TOPrOBJIEH, COIMAIBbHBIM CTpPaXOBaHHU-
€M, HEYECTHOW pBIHOYHOU TOPIrOBIEH,
YCTaHOBJIEHHEM (UKCHPOBAHHBIX IIEH,
(uHaHCAMH, aKIM3aMH, a TAaKXKe C IOpH-
IMYECKOW  3aIUTOM  COOCTBEHHOCTH
MIPOMBIIIJICHHBIX IpeanpusTuii [7].

[Toxoxxue  HOPMATHUBHO-TIPABOBBIE
akTel neiictByror u B [lonbme, Crose-
Huu, XopBatuu, bonrapuu, YepHoropuu,
MakenoHuu u psife APYTuX rocylapeTs.
OHM OmnpenensioT MPaBOBBIE OCHOBBI
pPacCMOTPEHHsI U pa3pelleHus aJMHUHU-
CTPaTUBHBIX [Ie], KOMIETEHIHIO CyOb-
€KTOB, KOTOpBIE UX PEaTu3yIoT, APYTHE
TpeOOBaHMA MO peaau3aluy HCCIexye-
MOH IpOLENYPBI.

Opannysckas cucrema (Hunepman-
11, Utanust, bensrust, ['penus u np.) an-
MUHHCTPATUBHO-JICTUKTHON JESTeIbHO-

CTH UMEET CBOM OCOOCHHOCTH, KOTOpbIE
3aKJIIOYAIOTCS B CIIETYIOLIEM:

1) Hanuume TakoW mpoleccyaabHOR
Gburypbl, Kak MyOIUYHBIN JTOKJIATIHK,
KOTOPBIN MOJBOAMT UTOTH MO pe3ynbTa-
TaM XOJaTalCTB;

2) o6xanoBaTh aJIMUHHCTPATUBHBIC
aKTBl HMMEeT MpPaBO HE TONBKO JIHIIO,
B OTHOIIGHHMH KOTOPOTO BBIHECEHO
MIOCTAHOBJICHHE O HAJIOKCHWU aJMUHU-
CTPaTHUBHOTO B3BICKAHUS, HO W TPETHH
JMLA, TpaBa KOTOPBIX OBbLIM HapYyILICHBI
[8, c. 88].

OCo0eHHOCTBIO HCCIIeyEMbIX
NpOM3BOJACTB B BemukoOputaHuu sBis-
€TCsl TO, YTO 3aKOHOAATENILCTBO B ITOM
TOCyAapCcTBE HE OTAEIsEeT MOHSATHE aj-
MUHHCTPATUBHBIA TPOCTYNOK OT Yro-
JIOBHO HAaKa3yeMbIX MPaBOHAPYIICHUH.
B cBs3u 3THM ¥ mpoueaypa ux paccMmo-
TPEHHS PETYIHPYETCST YTOJIOBHO-TIPO-
[ECCYaIbHBIM  3aKOHOJATEIbCTBOM M|
peanusyercss HCKIIOYUTEIBHO CYIOM.
Takas mo3uust He COBCeM 00OCHOBaHHa,
HOCKOJIBKY JieJia 00 aMUHHUCTPATHBHBIX
NpaBOHAPYIIEHUAX HE TpeOyloT MpoBe-
JIEHUsI TAKOTO CEpPhE3HOr0 PaccieoBa-
HUs, Kak npectymuieHus. Kpome Ttoro,
OHU MOTYT peIIaThcs HE TOIBKO CyaMH,
HO U MPO(GHUIBHBIMU OpTaHaMH TOCYyAap-
CTBEHHOH BIIACTH, YIOJIHOMOYCHHBIMH
Ha TO 3aKOHOM.

BoiBobl. YuutbiBas 3apyOeimHbIH
OTIBIT B c(epe peasn3anuy IPOU3BOICTB
1o genam 00 aIMUHHCTPATUBHBIX MTPABO-
HapyIIEHHUsIX, MOXHO CJIeNaTh BBIBOJ,
YTO COBPEMEHHOE YKPANHCKOE 3aKOHO/1a-
TEJILCTBO B MCCIIelyeMOl cdepe He sB-
asiercsi  coBeplieHHbIM. OHO Tpelyer
CHCTEMAaTHU3allui, BHECEHUE psfa U3Me-
HEHUU M JOMOJIHECHUM, a UMEHHO:

— HEOOXOQMMO NPHHATH 3aKOHOAA-
TEIbHBIA aKT, KOTOPBIH YETKO PEerIaMeH-
THpOBaN OBl MPOIETYPY PACCMOTPEHUS
U pa3pelIeHns aena 00 agMHHACTPATHB-
HOM TIPaBOHAPYIICHUH;

— 1eNIeco00pa3HO YCTaHOBUTH CPOKU
JTaBHOCTHU TIPUBIIEYEHHUS] K aIMHHUCTpA-
TUBHOW OTBETCTBEHHOCTH B 3aBUCHUMO-
CTH OT BUJIa U pa3Mepa B3bICKaHUs, MPH-
MEHSEMOTr0 K PaBOHAPYIIUTEIIO;

— 000CHOBaHHBIM SBJISIETCS BBEJICHUE
YIPOIIEHHOTO TPOU3BOJCTBA IO JesIaM O
HE3HAUUTENbHBIX  aIMHHHUCTPATUBHBIX
MIPABOHAPYIICHUSX, 38 KOTOPHIE 3aKOHOM
MPEIYCMOTPEHO HAJIOKECHHUE B3BICKAHHS
B BUJE NIPEIYyNPEeKACHNS WK mTpada;

— 3aCITy’)KUBaeT BHUMAaHUSI €BpOIICii-
CKHH OITBIT OTHOCUTEIHHO BO3MOXKHOCTH
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o0paleHnsl Y4aCTHUKOB IIPOU3BO/CTBA B
CY[l C XOJIaTalCTBOM O Cyl1eOHOM KOHTPO-
JIe, 3aKJII0YaloIIeMcs B IPOBEPKE CYIOM
3aKOHHOCTH IPUHSATHIX JIOJDKHOCTHBIM
JUIIOM PEeIEHUI;

— HEOOXOAUMO IEePEeCMOTPETh CUCTE-
My CyOBEKTOB, YHOJTHOMOYEHHBIX pac-
CMaTpHBaTh Jena 00 aIMIHACTPATHBHBIX
MpaBOHAPYIICHHUSX, B HAIPABICHUH WX
YMCEHBIICHHUS;

— HY)KHO pacCMOTPETh BO3MOKHOCTb
BBE/ICHHS B IPOM3BOJCTBAX MO jenaM 00
a/IMUHUCTPATUBHBIX IPABOHAPYIICHUAX
WHCTUTYTA NPUMHUPEHUS yYaCTHHKOB.
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