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NAEHTUOUKALIUA OCHOBHBIX ®PAKTOPOB BJIUAHUA
BAHKOBCKOI'O CEKTOPA HA D KOHOMUYECKYIO
BE3OITACHOCTb YKPAUHBI HHCTPYMEHTAMMH
IN'OCYJAPCTBEHHOI'O YIIPABJIEHUA

JIroomuia AKUMOBA,
KaHJIH/IaT SKOHOMHYECKUX HayK, JOLICHT, 3aCITy)KECHHBII pabOTHHK 00pa30BaHus YKPaUHBL,
JOLEHT Kadeapsl PUHAHCOB U IPUPOAOIIOIH30BAHMS
HaumoHanbHOTO yHHBEPCHTETA BOJHOTO XO3SIHCTBA U IPUPOAOIIOIb30BAHMS

AHHOTALUSA

B crarbe paccMOTPEHBI MOIXO/BI K ONPEACICHNI0 TIOHATHI «9KOHOMHYECcKast 0e30I1acCHOCThY», «OaHKOBCKAsl CHCTeMay, «O0aHKOB-
CKHI CEKTOp» U «3KOHOMHUUecKasi Oe30nmacHoCcTh OaHkoBy. [IpenocraBieHo cOOCTBEHHOE ONpe/ieeHUE TOHATUS «OAaHKOBCKAsl CUCTe-
Ma». BBIsIBII€HO, UTO «OaHKOBCKAs CUCTEMa» M «OaHKOBCKUH CEKTOP» SIBIISIOTCS TOXK/I€CTBEHHBIMH ITOHATHSIMA. [ I[puBeeHb! 1 oXapak-
TEpU30BaHbI INIABHBIC NPH3HAKH, MIPUCYIIHE OAHKOBCKOMY CeKTOpY YKpauHbl. [IpoaHaIM3upoBaHO pachpeesieHiue YUCThIX aKTHBOB
[0 TpynnaM O0aHKOB, 0XapaKTePU30BaHbI OCHOBHBIE [10KA3aTeI OAHKOBCKOTO CeKTOpa YKpauHbl. ONpe/iesieHo BIUSHUE HEeraTUBHBIX
(hakTOopoB Ha OAHKOBCKHI CEKTOp YKpaWHbI. BEIIBICHBI OCHOBHBIE BHEIIHHME MPOOJIEMBI, OKa3bIBAIOIIME HAMOOIbIIee BINSHAE Ha
pa3BUTHE OAHKOBCKOIT CHCTEMBI, @ TAK)Ke MPOOIEMBI, TPUCYIIHE caMoil OaHKOBCKOW cucteme. [Ipe/ioke bl ark, He0OXOIMMBbIE IS
peLIeHHs BbILICYKA3aHHBIX IIPOOJIEM, HEIIOCPECTBEHHO BIMSIOLIMX HE TOJIbKO Ha OAHKOBCKYIO CHCTEMY, HO M HAa 3KOHOMUYECKYIO
6€30MacHOCTb T'OCY/IapCTBA B LIEJIOM.

KimoueBble ci10Ba: rocyapcTBEHHOE yIpaBiIeHHE, SKOHOMHYECKas 0e30MacHOCTh, OaHKOBCKasi cucTeMa, OaHKOBCKHUIT CEKTOp,
9KOHOMHYECKas 0e30MacHOCTh OaHKOB, OaHKH, OAHKOBCKas CUCTEMa, MEXaHU3MbI TOCYaPCTBEHHOTO yrpasienus, HBY.

IDENTIFICATION OF THE MAIN FACTORS OF THE IMPACT OF THE BANKING SECTOR
ON THE ECONOMIC SECURITY OF UKRAINE BY THE INSTRUMENTS OF PUBLIC ADMINISTRATION

Liudmyla AKIMOVA,
Ph. D. in Economics, Associate Professor, Honored Worker of Education of Ukraine,
Associate Professor at the Department of Finance and Environmental Sciences
of National University of Water and Environmental Engineering

SUMMARY

In the article approaches to definition of concepts “economic safety”, “banking system”, “banking sector” and “economic safety of
banks” are considered. Provided its own definition of the concept of “banking system”. It was revealed that the “banking system” and
“banking sector” are identical concepts. The main features inherent in the banking sector of Ukraine are described and characterized.
The distribution of net assets by groups of banks is analyzed. The main indicators of the banking sector of Ukraine are characterized.
The influence of negative factors on the banking sector of Ukraine is determined. The main external problems that cause the greatest
influence on the development of the banking system, as well as the problems inherent in the banking system itself, are revealed. Pro-
posed steps that need to be taken to address the above problems, affecting not only the banking system directly, but also the economy,
the security of the state as a whole.

Key words: public administration, economic security, banking system, banking sector, economic safety of banks, banks, banking
system, government mechanisms, NBU.

IlocranoBka mnpodiaemsbl. CeronHs
OTCUCCTBCHHASI OKOHOMHMKA  HAXOJMTCS

HOMMKH TIOMAAAI0T MO BIUSHNAE HEeraTuB-
HBIX (h)aKTOPOB, BBI3bIBAIOIINX KPH3UCHBIE

OnHako HMX MHTEpPechl HaxouATcs
B cdepe (GYyHKIHMOHUPOBAHUS M PEryiu-

B COCTOSHUH SKOHOMHMYECKOTO KpH3HCa,
KOTOPBII CONMpPOBOXKIAETCSA MaZeHHEM Ba-
JIOBOTO BHYTPEHHETO MpOAyKTa (manee —
BBII) m3-3a nedumnmra rocyrapcTBEHHOTO
Oro/KeTa, CHIKEHHSI Y9KOHOMHUYECKON aK-
THUBHOCTH, YTO, B CBOIO OYepelb, BEI3BAHO
COKpAIIIEeHHEM peabHOI 3apaboTHOI ITa-
Thl. B yacTHOCTH, NMEHHO U3-3a BbILIEIE-
pEYHCIIeHHBIX (DAaKTOPOB B HAIIEH cTpaHe
BO3pacTaeT HeoOXOAUMOCTb OOeCIeUeHHs
COOTBETCTBYIOLIEIO YpPOBHSI (DHHAHCOBOH
U DKOHOMHYECKOH Oe3omacHocTH. B naH-
HOW CUTyaluH Ba)KHEUIIHE CEKTOPHI IKO-

SIBJICHHs] B (DMHAHCOBOM, MOIUTHYECKOU,
0aHKOBCKO# c(pepax, KOTOpbIE MOTYT IIPH-
BECTH K CEpPbE3HBIM JIECTPYKTUBHBIM W3-
MEHEHHSIM B SKOHOMHUKE YKpauHBI.

CocrosiHue uccienopanus. Muentu-
(uKanms OCHOBHBIX (DAaKTOPOB BIMSHHS
0aHKOBCKOTO CEKTOpa Ha ’JKOHOMUYECKYIO
Oe3omacHOCTh YKpawmHBl ObUTa TEeMOM
paboT Takux y4eHbIX, kak: JI. AkuMoBa,
A. Bypsx, 3. ['6yp, A. Kupnuenxko, C. Me-
necuk, M.Muryc, U. Ilenexay, M. Ilen-
nropa, H. Ilenkana, A. Pesepuyk, C. Uep-
Huuko, JI. [llaBarok.

poBaHUsI OAHKOBCKOW AEATEILHOCTH U ee
BIIMSIHUSI HA (PMHAHCOBYIO 0€30MAaCHOCTH,
HMEHHO TIO3TOMY JaHHBII BOMPOC MPHOO-
peTaeT Ype3BhIYAHYI0 aKTyaIbHOCTb.

Leabio u 3amayeii cTaTby sBIACTCS
uaeHTU(GUKAIMS OCHOBHBIX  (DAaKTOPOB
BIHSIHUSI OAHKOBCKOTO CEKTOpa Ha YKOHO-
MHYECKyI0 0€30IacHOCTh YKpaWHBI HH-
CTPYMEHTaMH TOCYJapCTBEHHOTO YIpaB-
JICHHSI.

H3noxxeHne OCHOBHOTO MaTepHa-
ma. Vcxonms W3 TOCHEIHWX TEeHACHIMI
Pa3BHUTHS SKOHOMHKH YKpPawWHBI, CIEIyeT
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OTMETUTb, YTO SKOHOMHYECKas Oesorac-
HOCTh CTpaHbl HAaXOJWTCS Ha 3Tame Cra-
HOBJICHUSI, TO €CTh Ha HEe IPSIMO BIUSIOT
pasinyYHbIe HeraTuBHbIC (haKTOPBI, MPHBO-
JSILIME K Ierpaaliii S)KOHOMUKH B LIETIOM.
OnHuM U3 Takux (HakTopoB sBIsieTCs OaH-
KOBCKasi CHUCTEMa, WM OAaHKOBCKHH CEeK-
TOp. YUHUTHIBas TEMATHKy CTaTbhH, CICAYET
paccMOTpeTh Je(HHHUIMN MOHATHI «IKO-
HOMHYECKasi 0€30MaCHOCTHY, «OaHKOBCKast
cucTeMay, «OaHKOBCKHH CEKTOP» U «3KO-
HOMHYECKast 0€3011aCHOCTh OAHKOB).

JI. AKMMOBA CYMTAET, YTO FIKOHOMHUYE-
cKkast 0€30MacHOCTb CIOCOOCTBYET CO3/1a-
HUIO HAJEXKHON M olecliedyeHHOH BceMH
HEOOXOJMMBIMH CPEICTBAMU TOCY/IapCTBA
3aIIMIIEHHOCTH  HAIlMOHAJILHO-TOCYIap-
CTBEHHBIX MHTEPECOB B c(hepe SIKOHOMUKH
[1,c.19].

Vuensii M. Ilenmiopa oTMeuaer,
YTO HSKOHOMHYECKash Oe30MacHOCTh To-
CyZapcTBa SIBISETCS HE TOJBKO OIHOW M3
BaKHEHIINX COCTABISAIOIINX IIETIOCTHOI
CHCTEMBl HaIlMOHANBHOW 0e30macHOCTH
KaK KOMIUIEKCAa 3aIllUThl HAIIMOHAIBHBIX
HWHTEPECOB, HO ¥ PEHIAIONINM YCIOBHEM
COOMIONEHNS U peaslu3aliy HalMOHAIIb-
HBIX UHTEpecoB [7, c. 13].

BankoBckas cuctema — 3TO OJHA M3
HEOTHEMJIEMBIX COCTABIISIOLIMX MEXaHU3-
Ma COBPEMEHHOU PBIHOYHON 3KOHOMMKH
[5, c. 45].

Io muenuto M. Casiyka, GaHKOBCKast
cuCTeMa — 3TO «3aKOHOJATENBFHO OIpe-
JIeJICHHAsl, YETKO CTPYKTYpUpOBaHHAs
n CcyOOpIMHHPOBaHHAS COBOKYITHOCTH
(DMHAHCOBBIX TIOCPEIHUKOB, OCYIIECT-
BILSTFOIINX OAQHKOBCKYIO JIESITEIBHOCTh Ha
MTOCTOSTHHOH TPO(heCCHOHAIBHOW OCHOBE
1 QYHKIMOHAJIBHO B3aUMOCBSA3aHbIX B Ca-
MOCTOSITEIIbHYI0 S9KOHOMHYECKYIO CTPYK-
Typy» [3, c. 243].

Mpbl cunraeM, 4To OAHKOBCKAs CH-
cTeMa — 3TO KOMIUIEKC OaHKOBCKHX Y-
PEXKNCHUH, SBISIOIMXCS DIEMEHTaMHU
eIMHOTO MeXaHH3Ma, 00eCIHeYnBAIOIIETO
cTabuiabHOE (yHKIIMOHUPOBAHUE JICHEK-
HO-KPEIUTHOH CHCTEMBI TOCYJapCTBa,
MIPUBJICYEHHE CPEICTB OT HACEICHUS, TEM
CaMBIM YIOBIIECTBOPSIOIIETO TOTPEOHOCTH
HaceJIeHNs] B 0aHKOBCKHX MPOIYKTaxX, YTO
CO3/1aeT OCHOBY JUIsl 0OECIICUEH s ICHEK-
HO-KPEIUTHON COCTABIISIOIIEH YKOHOMH-
4ecKoil 6e30MacHOCTH.

A. PeBepuyk cuuTaer, 4to OaHKOB-
CKHI CEKTOp — 3TO COBOKYNHOCTb OaH-
KOBCKHMX YYPEXJICHUH, pabOTalomX Ha
npoecCHoHaNbHON OCHOBE, OTUHHSACH
3aKOHOJATEIbHO YCTAHOBICHHBIM HOp-

CTpYKTYPHOE
pasHooOpasHe

JMHaMITYHOCTh

I'maBHBEIE
TIPH3HAKH
B6aHKOBCKOI'O
ceKTopa

CrocoGHOCTE K
CaMOHACTPOHKH

Hamrure
CIIOMKHBIX
B3aHMO CBSI3EH

Puc. 1. IltapHble NpU3HAKH 0AHKOBCKOI0 CEKTOPA YKPAUHbI

HUcmounuk: cocmaeneno asmopom na ocnose [9, c. 421]

MaM U [paBUaM, BHYyTPEHHEE U BHELIHEe
B3aMOZICHCTBHE MEXIY KOTOPBIMH IIO-
POKAAET MHOTOYPOBHEBYIO HKOHOMMYE-
CKy1o cTpykTypy [11, c. 183].

DKOHOMHUYECKYIO 6€e301acHOCTh
0aHKOB MOXKHO OIPEICNIUTh KaK COBO-
KyIMHOCTh YCJIOBH, TIPH KOTOPBIX IIO-
TEHI[UAJIBHO OIACHbIC ISl (DMHAHCOBOTO
COCTOSIHMSI KOMMEpUYECKUX OaHKOB ICii-
CTBUSL WJIH OOCTOSITEJILCTBA YCTPAHEHBI
WM CBEZIEHBI JI0 TAKOTO YPOBHS, MPH KO-
TOPOM OHH HE MOT'YT HaHECTH BpeJl yCTa-
HOBJICHHOMY TOPSIJIKY (yHKIHOHUPOBA-
HHUs OAHKOBCKOH CHCTEMBI, COXPaHEHHIO
U BOCIIPOM3BOJICTBY MX UMYLIECTBA U MH-
(bpacTpyKTyphbl, OMEIATh JIOCTHKECHHUIO
OaHKaMM yCTaBHBIX I1ieneit [4, c. 228].

To ectb «OaHKOBCKas CHCTEMa»
U «OaHKOBCKHUIl CEKTOP» SIBISIOTCS TOXK-
JICCTBEHHBIMU TIOHATHsAMH. Kpome ToTO,
JTAaHHOE TIOHSATHE CIIElyeT paccMaTpuBaTh
KaK CHCTEMHOE, TO €CTh B CHCTEMC Ha-
[HOHAILHOH 3KOHOMHKH, COCTABIISIOIICH
KOTOpOH sABISAETCS SKOHOMHuecKas Oe3-
OIaCHOCTH IOCY/IapCTBa.

CerofHss B cTpaHe JEHCTBYeT JBYX-
ypOBHeEBasi OaHKOBCKash CHCTEMa, KOTOpas
coctout u3 HarponaneHoro Ganka Ykpa-
WHBI ¥ IPYTUX OAaHKOB, a TAKKe (UITHATIOB
HWHOCTPAHHBIX OAHKOB, KOTOPBIC CO3/aHbI
U JICUCTBYIOT HAa TEPPUTOPUU YKpPaUHBL,
B TOM YHCJIC SKCTIOPTHO-UMIIOPTHOTO OaHKa
Vipaunbl u crnenpanusupoBanHoro Coe-
perarensHOTO OaHKa YkpauwssI [8, ¢ . 96].
B cTpane peiictByeT AByXypoBHeBas OaH-
KOBCKasi CHCTEMa, OHa camasi pacrpocTpa-
HEHHAs B MUPE M COCTOUT M3 CIICAYIOIIHX
YpPOBHEI:

— BEPXHUH YPOBEHb IPEACTABICH
LICHTPAJIbHBIM OaHKOM, KOTOPBIN SBIISET-

Csl DMHCCHOHHBIM, PAaCUYETHBIM, KPEIHT-
HBIM, KaCCOBBIM IIGHTPOM TOCYHapCTBa.
B Vkpaune BblmeykazaHHble (QYHKIHH
BhInonHseT HannonaneHblil 6aHK YKpau-
Hbl (nanee — HBY);

— Ha HU3KOM YPOBHE pacrojaraercs
cucTeMa KOMMEpYeCKHX OaHKOB, OCY-
IIECTBIAIOINX CBOIO JIEATEIBHOCTh KaK
B BEPTUKAJIBLHOM, TaK ¥ B TOPH30HTAIBHOM
HanpasJeHusX. BepTukanpHast cocTaBis-
FONIasl 3aKIII0YaeTCs BO B3auMocBsasn HBY
U KOMMepUYeCKuX OaHKOB, TOCKOJIBKY Hep-
BEI BBICTYIIA€T PYKOBOMSIINM OPTaHOM
Bcell OaHKOBCKOM cuctembl. CyTh ropu-
30HTAJILHOM COCTaBIISIONIEH OKAa3bIBACTCS
B OTHOIICHUSX KOMMEpPUYECKMX OaHKOB
MeXly CO0OH, TO €CTh B X KOHKYPEHLIUH
n maprHepctse. llemecoobpaszHo ompe-
JITIUTh IJIaBHbIE NPU3HAKA OaHKOBCKOTO
cexTopa YkpauHsl (puc. 1).

Ha puc. 1 yka3aHbl 5 OCHOBHBIX IpU-
3HAKOB OAHKOBCKOTO CEKTOPa, @ IMEHHO:

— JMHAMUYHOCTb MOBEJICHUS OaHKOB-
CKUX YUYPeXJICHHH, KOTOpPBIE MOCTOSHHO
Pa3BUBAIOTCS, aAANTHPYACh K N3MEHEHUIO
SKOHOMHYECKON CHTYallNH;

— CIIOCOOHOCTH K CaMOHAcCTpOiiKe,
CaMOpETYJIMPOBAHUIO M CaMOpPA3BHTHIO:
€CJIM OJIMH U3 OaHKOB OKazaJyicsi GaHKpPO-
TOM, TO HMIIA Ha (DUHAHCOBOM DBIHKE,
KOTOPYIO OH 3aHHMaJl, MTHOBEHHO Iepe-
XBaThIBACTCSl JPYTMM OaHKOBCKHUM y4-
PEKIICHUEM;

— HaJMYHE CIIOKHBIX B3aUMOCBS3CH,
BKJIIOYasi OOpaTHBIC, YTO IIO3BOJISIET OT-
HECTH OAaHKOBCKUH CEKTOP K CIIOKHBIM
CHCTEMaM;

— CTpYKTypHOE pazHOOOpasme, Ipo-
ABIISIOIIeECS. B OOJIBLIIOM KOJIMYECTBE
COCTABJIAIOIINX 2JIEMEHTOB OaHKOBCKOTO



CEKTOpa, HEpapXU4ecKH OpraHU30BaH-
HBIX, UMEIOIUX CBOM JIOKAJbHBIC LEIH
(YHKIMOHMPOBAHMS W PA3BUTHSA, IIPU
9TOM HNOMYMHSIOMIUXCS OIHOW WeIu —
MaKCHMH3aLUH TPUOBUTH U TOBBILICHHIO
JIMKBUIHOCTH;

— KOHIICHTpAlUs BHUMAHUS €ro CyOb-
CKTOB Ha CIEHU(PUICCKOH NeSTeIbHOCTH
0aHKa, CBSI3aHHOHN C AEHEKHO-KPEAUTHOM
ctepoif, Ipu 3TOM cobOIIOTaeTCs Tpedo-
BaHUE COXPaHEHMs «OaHKOBCKOM TalHBI)
[9, c. 421].

Crenyer NpoaHaIM3UPOBaTh COCTO-
sHHe OaHKOBCKOTO CEKTOpa B YKpauHe.
Tak, ¢ nayana 2018 1. xoiMUecTBO ACH-
CTBYIOIIMX OAHKOB M CTPYKTypa MX c00-
CTBEHHOCTH HE U3MEHMIINCh. AKLIHOHEPBI
2-x HeOObLINX OAHKOB U3 ICHCTBYIOMINX
82 pemmaM mpeKpaTUTh OGAHKOBCKYIO
JIESITeNBHOCTD, MOCTE 3aBEPIICHUs I0pH-
JUUECKUX TPOLEAYyp STH OaHKM CHATyT
muuensun. TocynapcrBeHHble OaHKH J0-
MHHHUPYIOT Ha PHIHKE, UX JIOJTH 110 YHCTHIM
aKTHBaM U JIETIO3UTaM HaceleHus — 55,4%
n 62,8% coorBercTBeHHO. KOHIIEHTpaIist
B CEKTOpE HE U3MEHMIIAch, Ha Tom-20 6aH-
koB npuxoautcs 90,8% UYMCTBIX aKTHBOB.
B I xBaprane OaHKH MOJYYMIH YHUCTYIO
npubObUTE B pazmepe 8,7 MIPA TpH, YTO
B 2,7 pa3a Boiie 11/T. OCHOBHO# (hakTop —
3HAYUTEIBHOE COKpAIEHUE OTYMCICHUMH
B pe3epBbl, uTo coctaBwio 1,1 wmipx
rpu npotuB 8,1 mapxa rpH. B | kBaprane
2017 . OnepanMOHHBINA JOXOA CEKTOpa
BBIPOC Ha 6% II/T, TOT/Ia KaK ONeparuoH-
HBIE pacxonbl — Ha 25,2%. B pesynsrare,
orepanuoHHas HpuObUIE 10 (HOPMHUPO-
BaHUS pe3epBOB cHU3MiICA Ha 13,3% n/r
1o 10,8 mupx rpH. CHMkeHHE COOCTBEH-
HOT'O KaluTaja B CBS3M C MEPEXOA0M Ha
craagaptr MC®O 9 B 3HaUNTENTHHOI CTe-
[IEHU KOMIIEHCUPOBAHO MpPUOBLIbIO OaH-
KOBCKOro cextopa B I kBaprane. Taxxke
B | kBaprane 2018 r. yuCTBIC aKTUBBI CEK-
Topa cokparunuch Ha 3%, 1o 1 296 mupx
rpH. [IpuunHa — ymenbiieHune noptde-
nst OBI'3 u z1eno3uTHbIX cepTH(UKATOB
B HMHOCTPAaHHBIX M TOCYJapCTBEHHBIX
0aHKax, a TaKKe COKpalieHHe o0bema
KOPIIOPaTUBHBIX KPEANTOB (B T. 4. M3-32
YKpeIUIeHHs TPUBHEI) [6].

JUis Jrydirero MOHMMAaHUS  JTaHHOM
TEMaTUKH CTOUT IPOaHAJIU3UPOBAThH pac-
IpeJiesIeHNe YUCThIX aKTUBOB 110 IpyIIaM
0aHKoB (pHC. 2).

Ha puc. 2 MbI BUIUM, YTO B TEUCHUE
AQHAIM3UPYEMOTO TEPHOJIa TOCYAaPCTBEH-
Hble 0aHKM HapalluBajJd CBOM aKTHBBI,
To ectb B MapTe 2018 r. oHM cocraBns-
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03.2018
12.2017
12.2016
12.2015
12.2014
12.2014 12.2015 12.2016 12.2017 | 03.2018
B [ocynapcTBEeHHbIE 22,1 28,1 33,8 35,5 35,6
B [IpuBarOaHK 15,9 21,1 17,6 19,4 19,8
B HWHOCTpaHHBIC 31,2 35,1 34,9 31,1 30,4
H YacTHBIE 30,8 15,6 13,8 14 14,2

Puc. 2. Pacnipenesienne 4uCTBIX AKTHBOB 10 rpynnaM 6aHkos (%)

Hcmounuk: cocmasneno asmopom Ha ocroge [6]

CpeznctBa QrBuaecKux
JIAIL

H CpenctBa CyOBEKTOB
XO3SMCTBOBAHUS

S YucTele KpeAUTbL
(MBI ECKIM JTHIIAM

¥ BasoBble KpeIUThI
(GrBUYECKIM JIHIIAM

B YycTele KpeaAUTbl
cyOBeKTam
XO03s1HCTBOBaHUA

¥ BaJioBble KpeUThI
cyOBeKTamMm

XO3SIHCTBOBAHUS
B YpcThie aKTHBBI

B OO011Ye aKTUBBI

B KonmaecTBo

JICHCTBYIONIMX OAHKOB

12.2014 12.2015 12.2016 12.2017 01.2018

Puc. 3. OcHoBHbIE MOKA3aTEIH OAHKOBCKOTO CEeKTOpa chpam-u.l.

Hcmounuk: cocmasneno asmopom Ha ocroge [6]

ma 35,6%, gro Ha 13,5% Ooibiie, yem
B nekabpe 2014 1., 9TO CBsI3aHO C TeM,
yto B gekabpe 2016 1. «I[IpuBarGank»
cran rocynapctBeHHbIM. Ha «IIpuBar-
6ank» npuxoautcs 19,8% uMCTBHIX aKTH-
BoB (mapr 2018 1), uto Ha 3,9% Gosb-
ure, yeM B gekabpe 2014 r. B Teuenue
AQHAIM3UPYEMOTO TepHoJa JIOJIi YUCTBIX
aKTHBOB HOCHJIA IIEPEMEHHBII Xapakrep,
B uactHOCTH, B 2015 1. Habmromancs ca-

MBIl OONBIIOH TOABEM Ha NPOTSHKCHUH
BCEX paccMaTpuBaeMbIX JeT. MHocTpaH-
Hble OaHKM B MpoIecce pachpeieleHus
YHCTBIX AKTHBOB HIPald PABHOLEHHYIO
C TOCYJapCTBEHHBIMU OaHKaMH POJIb, HO
B JaJbHEHIIEM 3aKphITHS X (HIHAIOB
B YKpauHe NpUBEIHN K COKPAILEHUIO 0N
aKTUBOB, B MapTe 2018 I. OHU coCTaBIAIN
30,4%, uro Ha 0,8% MeHbIIe, YeM B JIeKa-
ope 2014 1.



DECEMBRIE 2018

Jonst yacTHbIX OaHKOB YMEPEHHO
pacTer BTOpO KBapTaj IOAPS[, TO €CTh
B mMapte 2018 1. onu cocrasmsim 14,2%,
yro Ha 16,6% wMeHble, 4eM B aekadpe
2014 r., vo Ha 0,2% Oombllle, YeM B IeKa-
6pe 2017 r. Ctout Takxe MpoaHAIU3UPO-
BaTh OCHOBHbIE TOKa3aTen OaHKOBCKOTO
cekTopa YKpauHbI (puc. 3).

Ha pwuc. 3 MBI BUAMM, 9TO KOIUYECTBO
NeHCTBYIOIUX OAaHKOB B TEYCHUE pac-
CMaTpUBaeMOro MepHOa HOCHIIO Tepe-
MEHHBIH XapakTep, TO €CThb C JaeKadps
2014 . mo nexabpp 2017 1. Habmonanachr
TeHJAeHIUsl K cHukeHnto. B 2017 r. Ha-
CUNTHIBAJIOCH 82 JeHCTByIOHmMX OaHKa,
yTo Ha 63 OaHKa MEHbIIE, YeM B aHaJo-
ruuHoM nepuozae 2014 r. Yro ke kacaer-
ca 2018 ., TO MO COCTOSIHUIO HA SHBaph
KOJIMYECTBO OAaHKOB HE HM3MEHUIIOCH.
OO1uiue aKTUBBI B TCUCHHE aHAIM3UpYe-
MBIX JIET HOCHJIM MEPEeMEHHBIN XapakTep
n B ssuBape 2018 1. cocraBmmm 1 841 mupx
rpH, 9To Ha 364 MiIpa TpH OOJBIIE, YeM
B nekabpe 2014 . UncTele akTUBHI B SH-
Bape 2018 r. cocraBui 1 296 mupa rpH,
YTO Ha 6 MJIpJ rpH Oosbie, ueM B 2014 1.

Banosble kpeanTbl cyObeKkTaM X034i-
CTBOBaHMS B TEYCHHE PACCMAaTPUBAEMOIO
NeproJia HOCWIN TIEPEMEHHbINH XapakTep
u B sHBape 2018 r. cocraBuiau 883 mipa
IpH, 9T0 Ha 63 Mupj rpH OoJblie, YeM
B 2014 r. [Ipu 3TOM YUCTBIE KPETUTHI (Pu-
3UYECKUM CyOBeKTaM XO3SHCTBOBAHUS
B stHBape 2018 1. cocraBumm 438 mipx
TpH, 9TO Ha 272 MJIPA TPH MEHBIIE, YeM
B 2014 1. B stHBape 2018 1. BasoBBIC M 4N~
CTBIC KPEIUTHl (U3UUECKUM JIMIIAM CO-
crassinu 175 mupa rpH U 94 Mipn rpH,
yro Ha 33 miapx rpH u Ha 50 Mipx rpH
COOTBETCTBEHHO MeHbIle, yeM B 2014 1.
CpezctBa cyObEKTOB X035HCTBOBAHHUS TO-
JJaMHM HOCHJIM TIEPEMEHHBIN XapakTep, TO
ecth B stHBape 2018 1. cocraBmim 398 mipa
IpH, 4To Ha 115 Mupx rpH MeHblIe, YeM
B 2014 r. Ilpu stoM cpenctBa ¢usnue-
CKUX JIMIL[ TaKKe W3MEHWJINCh, Ha Ha-
gano 2018 1. oru cocraBmsn 475 Miapa
I'PH, YTO Ha 72 MiupA TpH Oonblie, Yyem
B 2014 . BrimenpuBeieHHbIE TOKa3aTeIN
MOXXHO OOBSICHUTH BIMSHHEM Ha OAHKOB-
CKHH CeKTOp YKpanHBI CIEeTYIONINX Hera-
THUBHBIX (aKTopoB (puc. 4).

Ha puc. 4 BuziHO, 4TO MMEIOTCS Clle-
nyrouye (GakTopbl, OKa3bIBAIOIIME HEra-
TUBHOE BIMSHHE Ha OAHKOBCKHH CEKTOP
YKpauHsl:

— neUIMT JUIMHHBIX PECypcoB — Ta-
KHX, KOTOpble npeBbimaroT 5—10 jger. Oto
JIMIIAET OAaHKOBCKYIO CHUCTEMY BO3MOX-

[OMUHUPOBaHKe
rocyAapcTea e
GaHKOBCKOM
ceKTope

YpopoxaHue
KPEeAUTHbIX
Pecypcos

Deduuur
BJUHHBIX
pecypcos

Bavanue
HEraTUBHBIX
$aKTopoB Ha

6aHKOBCKUIA CEKTOP

YKpauHbl

HegbinonHeHue
6GaHKOBCKOM
CUCTEMOM
DYHKLK
rNaBHOro
KpeauTopa

Aucnponopuyu
6aHKOBCKMX
BanaHcos

Puc. 4. Biusinue HeraTuBHbIX (aKTOPOB
HA 0AHKOBCKMIi CeKTOP YKpanHbI

HUcmounuk: cocmasneno asmopom na ocroge [2; 10, c. 10-12; 12]

HOCTH BBICTYIIUTH HHBECTHLIOHHBIM Kpe-
JIATOPOM, TO €CTh TEM, KTO MOXET OCy-
LIECTBIATh (PUHAHCHPOBAHUE IPOEKTOB,
UMEIOIUX CTPaTeruueckoe 3HaueHue,
9TO, B CBOIO O4YE€pPE/lb, JIMIIAET BO3MOXK-
HOCTHM TOJyYEHHUs] NPHUOBUIM B JIOJTO-
cpouHOM nepuoze. FIMeHHO 3TO co3maer
npoOaeMbl a1t GaHKOBCKOTO — CEKTOpa
U SKOHOMHYECKOIT 0€30MacCHOCTH CTpPaHBbI
B 1IEJIOM;

— HEBBINOTHEHNE OAaHKOBCKOW CHICTe-
MO#H (DYHKIIMH [IABHOTO KpEIUTOpa IMpH-
BEJIET K HEBO3MOXKHOCTH DPa3BUTHSI KO-
HOMMKHU CTpaHBbl, CO3[aHHUS WM Pa3BUTHA
MOIIHOI TPOMBIIIIIEHHOCTH, MOAACPKKH
MaJioro u cpeanero ousHeca. bankosckas
cucTeMa Halled CTpaHbl HalpaBjieHa Ha
00CITy)KMBaHUE I[UIATeKHBIX TMOTPEOHO-
cTeli cyObeKTOB X03HCTBOBaHUS. YTOObI
YAOBJIETBOPUTh PEAJIbHBIH CEKTOp 3KO-
HOMMKH, TOCYAapCTBY HAJIO BBICTYIIUTH
WHBECTUIIMOHHBIM HHBECTOPOM U Kpe-
JTATOPOM, TOTIA HOSIBUTCS BO3MOXKHOCTh
Pa3BUTHSI BBICOKOTEXHOJIIOTMYHON 3KOHO-
MUKH;

— JIMCTIPOTIOPIMH OaHKOBCKHX 0a-
JIAHCOB IO CPOKaM CO3PEBaHMs N1aCCHBOB
U aKTMBOB M JMCHPONOPLUHH OaHKOBCKHX
0aJaHCOB IO BAJIOTAM MOTYT HPUBECTH
K pa3BepTHIBAHMIO OAaHKOBCKOTO KpU3HCA.
Korna B crpaHe craGuibHas MakpOIKo-
HOMMYECKas CUTYalMsi, TO MEpPBBII PUCK
OCTaeTCsl CKPBITHIM, HO €CIIM B CTpaHe
000CTpeHHe, TO MAaHHBIA TPOILECC CO-

MIPOBOXKIAETCSI OTTOKOM JIETIO3UTOB, UTO,
B CBOIO 0Y€pE/lb, MUHIMHU3HPYET BO3MOXK-
HOCTh TIOJNydeHHs1 OaHKaMH MpPHUOBLIH.
Korna B Ykpaune npousonuia 1eBajibBa-
LM TPUBHBL, TO OHA, B YACTHOCTH, ObLIa
BbI3BaHA JIUCIIPONOPLHUEH BaJIOTHI, TO
€CTh 3aeMIIMKH IPHU3HAIOT CBOIO HeIula-
TEKECIOCOOHOCTh, B OaHKAaX BO3HUKAIOT
TaK Ha3bIBACMbIC «TOKCHYHBIC aKTHUBBI»,
KOTOpBIC HAINpPaBIISIOTCS HA IOTalleHHEe
BaJTIOTHBIX aemo3utoB. B 2014-2015 rr
MIPOM30IILIA AEBANBBAIMS TPUBHEI MO OT-
HOIICHUIO K NHOCTPAaHHBIM BaJIIOTaM, 4TO,
B CBOKO OYEpE/Ib, MOBICKIO OAHKOBCKHIA
kpm3uc. Peakmust perymsaropa Oputa He-
CBOEBPEMEHHOM 1 HEB3BEIICHHOM, OHA HE
CHoCOOCTBOBAJIA PENICHUIO MPOOJIEMEI, a
Ha000pOT, yrTyOuiIa Kpusuc;

— YIOpOXaHHE KpPEAUTHBIX pecyp-
coB B Ykpaune. B 2015 r. HBY nonusn
yueTHyto cTaBky 10 30% i claepxu-
BaHus uH(uAMU B crpane. [To cocros-
Huto Ha 31 urons 2018 . yueTHas craBka
cocraBisier 17,5%. Takue neicTBus He
naoT O0aHKaM BO3MOXXHOCTH BBITIONHATH
OZIHY W3 OCHOBHBIX CBOMX (YHKIHH —
KpPEeIUTOBAaTh SKOHOMHUKY, YTO YCHJIHBA-
€T DKOHOMHYECKMH KpU3UC B YKpauHE.
To ectp pa3BuBaTH OM3HEC B YCIIOBHSX
TaKNX OPOTUX KPEITUTHBIX PECYpPCOB He-
BO3MOJKHO;

—  JIOMHHHPOBaHHE  TOCYyHapcTBa
B 0aHKOBCKOM CeKTope. DJTa mpobiema
CTAaHOBUTCS HPUYMHON JIByX JAPYTHX.



LEGEA SI VIATA

Bo-nepBbIX, rocynapctBo peiko ObiBa-
eT 9((GEeKTUBHBIM COOCTBEHHHUKOM, 3TO
MOJTBEPIKJIAET M ONbIT YKpauHbI, Ie 3a
MEepPHOJ] HE3aBUCUMOCTH THICSYH TOCIPE/I-
NpUSATHH pa3rpallieHbl, a TOoCyAapCTBY
OCTaBJICHA JIMIIbL «OyMaykHasi 0OepTKay.
OTcrona ciefyeT BIOJIHE JIOTHYHBIN PHCK
TOr0, Y4TO C TaKOM JOJEH rocymapcrsa
OaHKOBCKMI CEKTOpP MOXKET JeTpaanupo-
BaTh gaxxe nocie pedopmbl. YToOBI 3TOTO
HE MIPOM30IILI0, HY’)KHO M3MEHHUTDH YIpaB-
JIeHne TocOaHKaMH, TIPEKIe BCEro Heoo-
XOJMMO BBECTH HE3aBHCHMBbIC Halurona-
TEJIbHbIE COBETHI.

Bo-BTOpbIX, rOCOaHKH UMEIOT OIPOM-
HBIl OajutacT HepaboTaloMUX KPEIUTOB.
Ha koHer[ mponuioro roja 1oy1s Takux 3a-
iimoB B «IIpuBarbGanke» cocrasisiia 88%,
B JPYrux rocOaHkax — 56%, B OaHKax xe
C MHOCTPAHHBIM KAalHUTAJIOM U B YAaCTHBIX
ykpanHckux —41% n 27% cooTBeTCTBEH-
HO. ['ocymapcTBeHHBIE OaHKH MOCTOSTHHO
3aHAMAJINCH «TIOIUTHIECKUM KpPEeTUTOBA-
HUEM» WIH KPEIUTOBAHHEM CBSI3aHHBIX
ML, Kak B ciydae ¢ «lIpuBarOaHkoM».
[TosToMy ceffuac MHOTO HepaboTarOMINX
KPEANTOB — KOHIIEHTPAT OJIMIapXUYECKO-
ro BiustHUA. U eciu B ipyrux 6aHKax 3To
MOXKHO OBUIO TOYMCTUTH, BBIBEIS UX U3
PBIHKA WM 3aCTABUB UX BIIaJEJIbLIEB CIIU-
carh IJIOXHE KPETUTBl U BHECTH KaIlluTal
u3 COOCTBEHHOTO KapMaHa, TO B Cilydae
C TOCY/IapCTBEHHBIMU OaHKaMH CHUTYAIHs
cnoxkHee. B Takoit curyaium HEeoOXo-
UMbl yMenble, JUINTENbHbIE AEHCTBHS.
U ona eme ponro OyneT co3iaBarh Ipo-
OneMbl, Memtast GaHKOBCKOMY CEKTOpy 00-
HOBUTBCS U 3apaboTarh mo-HoBomy [12];

— HEJOCTaTOK [OBEpHUsl HACEeIeHWUs,
KOTOPBIH, B YaCTHOCTH, MPOCIIEKUBACTCA
B KOJIMYECTBE JICTIO3UTOB, Pa3MEIaeMBbIX
rpaxJlaHaMi B OQHKOBCKHMX YYPEXKJICHH-
sX. B OCHOBHOM CBOM JIEHBI'M OHU J€PXKAT
noma. MccnenoBanue OaHKOBCKHMX M Ba-
JIFOTHBIX KPU3HCOB B Pa3BHUTHIX U Pa3BHU-
BAIOLIMXCS CTPaHaX IOKa3ald, YTO OHM
BBI3BAHBl  3HAUUTEIBHBIM  CHIDKCHHEM
TEMIIOB SKOHOMHUYECKOTO POCTa, AEBallb-
BallMel HAMOHAJILHOM BaJIIOTHI U POCTOM
peanpHBIX MPOIEHTHBIX CTaBOK. B kawe-
CTBE pAaHHUX HHIUKATOPOB OaHKOBCKHX
KPH3HCOB PAacCMaTPUBAJICH: BBICOKHIT
YpPOBEHBb HHQISIIAN, POCT KPEAUTOB YacT-
HoMy cekropy no BBII, HexenarensHoe
kosie0aHne IIeH Ha SKCHOPT M HPHUTOK
MHOCTpPAHHOIo KanuTana [5, c. 72].

K OCHOBHBIM BHEUIHUM THpOOIEM,
OKa3bIBAIOLIMM HaHOOJIbIIIEE BIMSIHUE HA
pa3BUTHE OAHKOBCKOHW CHCTEMBI, MOXHO

OTHECTH: MEJUICHHBIC TEMIbl PHIHOYHBIX
npeoOpa3oBaHUN OTEYECTBEHHOW KOHO-
MHUKH; HallMYMe MaKpOIKOHOMHUCCKHX
JUCTIPOTIOPIINH, OCOOCHHO 3HAYUTENb-
HOTO JeHIINTa TOCYIapCTBEHHOTO O10/-
JKeTa; HEYCTOWYMBOE W HEIOCTAaTOYHO
mpo3payHoe  (UHAHCOBOE  COCTOSIHUE
3HAQYUTEIBHOTO KOJIMYECTBA IPEIINpHU-
ATUH; HEIOCTATOYHOE pa3BUTHE (OHJO-
BOTO PBIHKA, PbIHKA HEABM)KUMOCTH, a
TAKKEe OTCYTCTBUE PbIHKA 3€MJIN; HU3KUH
YPOBEHb JIOBEpHUSI CO CTOPOHBI Hacele-
HHS K OT/ENIbHBIM OaHKaM, HEeJ0CTaToY-
HBII YPOBEHb 3aIIUTHI IPAB KPEIUTOPOB
U BKIaquukoB [3, c. 224]. K npobiaemam
camoii OaHKOBCKOHM CHCTEMBI MOXKHO OT-
HECTH CJEyIOIINe: HeOCTaTOYHBIN ypo-
BEHb KAIllUTAIW3ALUM W KOHICHTPALUN
0GaHKOBCKOTO KalkTasa, HU3KUH YPOBEHb
KOPIIOPATHBHOTO YIIpaBJICHUs B OaHKax,
HEJOCTAaTOYHBIl  YpPOBEHb YIpaBJICHUs
OAHKOBCKUMHU DPHUCKAMH, Y3KHH CHEKTp
0GAaHKOBCKUX YCIyr U HPOAYKTOB, HENO-
CTaTOYHBI ypPOBEHb MPO3PAYHOCTH JIesi-
TEILHOCTH U KOMMYHHKAllMi ¢ MHBECTO-
pamu u HaceneHueM [3, c. 224].

Jlnst pemieHus BbILIEYKa3aHHbBIX TPO-
0J1eM, HEMOCPEICTBEHHO BIUSIOMINX HE
TOJIbKO Ha OaHKOBCKYIO CHCTEMY, HO M Ha
SKOHOMHYECKYIO0 0e30MacHOCTh Tocynmap-
CTBa B IIEJIOM, HY)KHO NPEAIIPUHSATH Clie-
JTyIOIIHe IIaru:

— COKpaTUTh JCPUIHT TOCYIapCTBCH-
HOTO OIO/KETa;

— pa3BuBaTh ()OH/IOBBI PHIHOK;

— aKUEHTHPOBATh BHUMAHHE HA PbIH-
K€ 3eMJIH, MOCKOJIbKY MMEHHO TaM Hau-
OoubIIIast «TEHU3ALMS) PECYPCOB;

— NOBBILIATH YPOBEHb OBEPHUs Ha-
celieHUss K OaHKaM IyTeM pa3pabdoTKH
OTJENBHBIX IPOrpaMM, HAlEJICHHBIX Ha
pOCT GIarocoCTOSHUS HACEIICHUS;

— pa3paboTaTb COOTBETCTBYHOLIEE
HOPMAaTHBHO-IIPABOBOE 00ECIHECUYCHHE, KO-
Topoe OBl 3aIuIIaNo mpaBa KPEAUTOPOB
¥ BKJIQTYHKOB;

— MOBBIIIATh YPOBEHb MEHEIKMEHTA
B OAHKOBCKHX YUPEKACHHAX, YTO Oyner
croco0cTBOBaTh APYEKTUBHOCTH yIpaB-
JieHus B OaHKOBCKHUX TTOJIpa3JeIeHHsAX;

— BHEAPATH IPPEKTUBHYIO CHCTEMY
AQHTUKPH3UCHOTO YIPABICHUSA B OAHKOB-
CKHX YUPSIKACHUAX;

— pacIUpsATh CIEKTp W MOBBIIATH
Ka4eCTBO MNPEJOCTABICHNUsI OaHKOBCKHX
YCIIYT, @ TAKXKe PACIIUPSATH aCCOPTUMEHT
0GaHKOBCKHUX MPOYKTOB;

— co3marh Ha 0a3e OaHKOB KOHTPO-
JTUPYIOMNN OpraH, KOTOPBIH OBI OCy-
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IIECTBILUI HAm30p 32 HPO3PaYHOCTBIO
" 5 PEKTUBHOCTHIO PaOOTHI C HACENICHU-
€M U HHBECTOPaMH.

BoiBoabl. B pesyinbrare npoBeeHHO-
IO aHajiM3a MOXXEM OTMETUTb, YTO OaH-
KOBCKasi cHCTeMa YKpauHbl HUMEET JByX-
YPOBHEBYIO CTPYKTYpYy, a OaHKOBCKHI
CEKTOp MHOTO 3HA4MT Il oOecredeHus
9KOHOMHYECKOI Oe3omacHocTH YKpau-
Hbl. DaKTOPBI, HEraTUBHO BIMSIOIINE HA
9Ty cepy, TakKe OKa3bIBalOT HEMOCPEes-
CTBEHHOEC BIIMSIHUE Ha YKOHOMHYECKYIO
0€30MacHOCTh, TEM CaMbIM MPEIMSTCTBY-
0T HOpMallbHOMY H 3((eKTHBHOMY pas-
BUTHIO SKOHOMHKH CTPaHbI B 1[EJIOM. MBI
CUMTaEM, YTO BHEAPEHHE BBIIICYKA3aH-
HBIX NPEUIOKEHUH M03BOJIUT MUHUMH3HU-
poBaTh PUCK KpU3KCa B OAHKOBCKOM CEK-
TOpE, YTO, B CBOIO O4Yepesb, 00e301acuT
SKOHOMHUKY YKpauHbI.
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JUCKYCCHUOHHBIE BONPOCHI BUHBI
IOPUJIUYECKOIO JUILIA

Aunexceii APTUKYJIEHKO,
couckarelb Kadeapsl rpaxIaHCKOTO mpasa u nporecca hakyisreta Ne 6
XapbKOBCKOTO HALIMOHATIBHOTO YHUBEPCUTETA BHYTPEHHUX JIETT

AHHOTALUSA

B crarbe paccMOTpeHbI Pa3HOUTEHHS B CYIIECTBYIOIINX JOKTPHHAIBHBIX MTOAXO0AAX
U TIO3ULHUM 3aKOHOJATENd YKpaHHbl OTHOCUTENBHO TOJIKOBAaHMS BHHBI IOPUIUYECKOTO
auna. AKIEHT CleJlaH Ha CPaBHEHUU KPUTEpHEB 000CHOBAHUS IO3UIUH O IPU3HAHUU
«I1ePCOHAIBHOI BHHBI FOPUIUUECKOTO JIMLA KAK CAMOCTOSATEIBHOIO yYaCTHUKA IPaskK-
JIAHCKO-IIPaBOBBIX CBsizel. [IpennokeHO pas3nenuTh Takue KPUTEPUH Ha JBE TPYIIIHL,
CBSI3aHHBIE C: @) TEOPUSAMH FOPUANYECKOTO JINLA U 6) IPMMEHEHHEM IICUX0JIOTUYECKOTO,
WU TIOBE/IEHYECKOTO MOJIX0/1a K TOHMMAaHUIO BUHBI FOPUANYECKOro Jinna. OO0CHOBaHO
HOJIOKEHHE O TOM, YTO BHHA IOPUIMYECKOrO JHIA KaK CyOBEKTa IPakIaHCKO-IPaBO-
BOI OTBETCTBEHHOCTH SIBJIAETCS €r0 COOCTBEHHOI BUHOM, a HE BUHOM €r0 y4aCTHHUKOB,
opranoB (pabOTHUKOB) 1100 MHBIX Jull. I[Ipn 3TOM, OyIydr NMOTHOIPABHBIM yYacTHHU-
KOM I'pa)JJaHCKO-IIPABOBBIX CBs3€H, OPUANUECKOE JINLIO CAMOCTOATENLHO HECET OTBET-
CTBEHHOCTb 3a CBOIO BHHY, TO €CTb 3a COOCTBEHHOE IIOBEJICHHUE, HapyLIalollee [1paBa 1
3aKOHHBIC HHTEPECHI APYTUX CyOBEKTOB.

KiroueBble c10Ba: 10pUIMYECKOE JIUMLIO, BUHA, OPraHbl IOPUANYECKOTrO JIMLA, OT-
BETCTBEHHOCTb, JJOJDKHOCTHOE JIMIIO.

ARGUMENTATIVE ISSUES OF THE GUILT OF A LEGAL ENTITY

Aleksey ARTIKULENKO,
Applicant at the Department of Civil Law and Procedure of the Faculty Ne 6
of Kharkiv National University of Internal Affair

SUMMARY

The author of the article has studied inconsistencies in the existing doctrinal ap-
proaches and the viewpoint of the legislator of Ukraine regarding the interpretation of
the guilt of a legal entity. The emphasis has been placed on comparing the criteria for
substantiating the viewpoint on recognizing the “personal” guilt of a legal entity as an
independent participant in civil and legal relations. The author has suggested to divide
such criteria into two groups related to: a) theories of a legal entity and b) the application
of the psychological or behavioral approach to understanding the guilt of a legal entity.
The author has substantiated the statement that the guilt of a legal entity as a subject
of civil and legal liability is its own guilt, and not the guilt of its participants, agencies
(employees) or other persons. At the same time, a legal entity being a full participant in
civil and legal relations, is independently responsible for its own guilt, that is, for its own
behavior that violates the rights and legitimate interests of other subjects.

Key words: legal entity, guilt, agencies of legal entity, liability, public individual.

IMocranoBka mnpoOsaemsbl. IIpoGie-
MaTHKa, CBS3aHHAs C U3Yy4YCHUEM CHEI-
KOCITOCOOHOCTH IOPHJMYECKOro JINIa,
TECHO CBsi3aHa C BOIIPOCOM TI'pakaaH-
CKO-TIPaBOBOW OTBETCTBEHHOCTH CaMOTO
IOPUMYECKOTO JINIA ¥ €r0 OPraHoB Kak
BO BHELIHUX OTHOLICHUSX, TAK U MEXKJY
c000H, MOCKOJIBKY OTBETCTBEHHOCTD Ha-
CTyHaeT BCJICACTBUE HApYyLICHUS BO3-
JaraeMelXx Ha HUX oOsi3aHHOcTed. [Ipum
3TOM BO3MOXHBI Pa3IMYHBIC MOJCIH
CyOBEKTHOTO COCTaBa TaKHX IIPAaBOBBIX
cBsI3ei (Hampumep, B psiae ClrydaeB IIpHU-
MEHUMBI MEpBI, CBSI3aHHBIE HE TOJBKO
C IMYIIECTBEHHBIMU CAHKIHSIMH MEXKIY

KOHTpareHTaMu, HO W C oOpameHnem
HUMYIICCTBCHHBIX CAHKIMH B JOXOA TO-
cynapcTBa). CienoBarenbHO, HEOOXOIH-
MO pa3rpaHHYMBaTh OTBETCTBEHHOCTD,
SIBIISTIOIIYIOCS.  ITPOM3BOJHON Kopropa-
TUBHBIX OTHOIICHUH (BHYTpPEHHHE OT-
HOULICHHUS B IOPUANYECKOM JIMIE), U OT-
BETCTBEHHOCTb IOPUIMYECKOTO JINIIA BHE
CBSI3U CO CBOMMH y4YacTHHKaMu (BHeLI-
HUE OTHOLICHHUS).

W3BeCTHO, YTO Tpa)kIaHCKO-IIPABO-
Basi OTBETCTBEHHOCTH JIIOOOTO CYyOBEKTa
HACTyMaeT NP yCIOBUHM HAIMYUS COBO-
KyIHOCTH OOCTOSTENhCTB (OCHOBAHUIA),
UMEHYEMBIX COCTaBOM T'Pa)KITaHCKOTO
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[paBOHAPYIIEHUsS, K 3JEMEHTaM KOTO-
pOTO OTHOCAT: BpeAa; MPOTHBOIPABHOE
necTBue (0€3/1eATeNbHOCTD); MPUYHUH-
HYIO CBSI3b MEX]IY IMPOTUBOIPABHBIM
nericTBueM (0e31eATeNbHOCThIO) M Ha-
CTYMUBIINMH BPEJOHOCHBIMU TOCIE-
CTBUSIMHU; BUHY [TPABOHAPYIIUTEIIS.

OmpenerieHne BUHBI FOPUAUYCCKO-
ro JWlla HE WMEET OJHO3HAYHOTO II0-
HUMaHUsI B paMKax IMBHIMCTHYCCKUX
HCCIIeNOBaHni. Pa3IuYHbIe TOAXOJIBI,
MOJIO)KCHHBIE B OCHOBY HAay4YHBIX HC-
CJIC/IOBAHHM, TO3BOJISIOT  OTACIBHBIM
aBTOpaM cJieaTh BBIBOJ O HEOOXOAHMO-
CTH MPHU3HAHUSI OPTaHOB IOPUIUIECKOTO
JIUIA CAMOCTOSITEIbHBIMH y4aCTHUKAMK
TPpa)KIaHCKO-TIPABOBBIX CBSI3EU, UYTO, IO
HalIeMy MHEHHIO, BbI3bIBAET HEOOXOIH-
MOCTb MPU3HAHUS BHHBI IOPUIUIECKOTO
JUIa KaK OJHOTO U3 JJIEMEHTOB TPax-
JTAHCKO-TIPAaBOBOW OTBETCTBEHHOCTH.

Ileasio u 3a1a4eil CTATHU SBISICTCS
aHaJIM3 COBPEMEHHOTO COCTOSHHS 3a-
KOHOJATENIbCTBA YKPAWHbI U TpaxIaH-
CKO-TIPaBOBOW JJOKTPHHBI OTHOCHTEILHO
MpOOJIEMHBIX aCMEKTOB B OTPEICICHHH
BHHBI FOPUIMYECKOTO JINIA.

N310:xeHne 0CHOBHOTO MaTepHaJia.
OTBETCTBEHHOCTh TECHO CBsI3aHa
C TIpaxJaHCKUMH MPABOOTHOILICHUS-
MH, pPAacIpoCTpaHseTcss Ha HMX ydacT-
HUKOB. Takast 0COOECHHOCTH SBISCTCS
MPOU3BOJHON OCHOBHOTO Ha3HAYCHHUS

OTBCTCTBCHHOCTH, TOIO, «quy CHy-
JKHT  OTBETCTBEHHOCTB, — obecme-
YCHUIO UCITOJIHCHU A O6ﬂSaHHOCTH»

[1, c. 41]. CnenoBarenbHO, OTBETCTBEH-
HOCTH B ITPABOOTHOMICHUSX C yJacTHEM
IOPUINYECKUX JINI] KaK pa3 u o0ecredn-
BaeT UCIOJIHEHHE 00A3aHHOCTEH ydacT-
HUKOB I'DAXXJAHCKUX OTHOIIEHHH. XOTs
B LMBWINCTHKE YTBEP)KAAETCH, YTO
Mepbl NMPUHYKIAEHUS C Y4eTOM 0COOCH-
HOCTEIl TpenMeTa TpakJAaHCKO-IIPAaBO-
BOT'O PEryJIMPOBAaHUS HAIIPABJICHBI HE HA
JUYHOCTh NPAaBOHAPYIINUTENS, a Ha €ro
HUMYIIECTBO, TOCKOJIBbKY OCHOBHAS LENb
X TPUMEHEHHS CBS3aHa C BOCCTAHOB-
JICHUEM HApyLICHHONM MMYLICCTBEHHON
cepsr morepnesmiero ymmna [2, c. 31].
Coznanve  IOpUAWYECKOTO  JIMIA
MpeaycMaTpUBaeT HaJIW4YUe Y HEro op-
TaHU3AI[MOHHOTO €IWHCTBA B BHJE CH-
CTEeMbl ~ OpPraHoB, 00ecCIe4YMBaIOIINX
yIpaBJIeHHE €ro MMYIIECTBOM, M Bejle-
HUSL JIeJ1 3TUM IOPHJINYECKUM JIMIIOM KaK
CaMOCTOSITEIILHBIM CyObEKTOM IpaBa.
B cBs3u ¢ 3TUM [elcTBHS YIEHOB Opra-
HOB, OCYIIECTBJICHHbIC B IpeAeiax uX

TMOJTHOMOYUM, CYUTAIOTCA JICHCTBUSIMH
CaMOro IOPHAMYECKOTO JHIA, YTO OT-
pa)XXeHO B 3aKOHOAATEILCTBE YKpPaWHBI
(cT. 96 I'paxkmaHCKOTO KOJIeKCa YKpPauHbI
(manee — I'K Vkpawmnsr)). Ilo obmemy
MpaBUITy, IOPUINIECKOE JHIIO0 CAMOCTO-
ATEJIBHO OTBEYAET MO0 CBOMM 0053aTelb-
CTBaM BCEM IIPUHAUICKALIUM €My HUMY-
mecTBoM. [0BOpS O caMOCTOSTENbHON
OTBETCTBEHHOCTH, 3aKOHOAATEIb HMEET
B BHJy €IlIe U XapaKTePUCTUKY TaKOU
OTBETCTBEHHOCTH (BepHee, ee 00beM) —
noyiHas (HeorpaHUYeHHasi), TO €CTh OT-
BETCTBEHHOCTh IOPHIUYECKOTO JIHIIA
BCEM IPHUHAUICKALMM €My HMYyIIe-
ctBoM (4. 2 cT. 96 I'K Ykpaunsr).
CrnenyeTt y9nThIBaTh, YTO B HAIIIE Bpe-
Ms ydeHBIe-IIPaBOBE/IbI HE COMHEBAIOTCS
B TOM, 4TO, OyIy4H CyObEKTOM IpakJaH-
CKOTO TIpaBa, IOPHINIECKOE JIUIIO0 MOXKET
CaMOCTOSITEIbHO HECTH T'PaxIaHCKO-
MPaBOBYIO OTBETCTBEHHOCTH, YTO CBs3a-
HO ¢ HaJMuueM 000COOIeHHOro UMyIIe-
CTBa KaK IMPHU3HAKAa CaMOCTOSTEIbHOCTH
TaKOro CyObeKTa B TpakIaHCKOM 000po-
te. CieslyeT COMIaCUThCS C MHEHHEM O
TOM, YTO MPAaKTHYECKOE 3HAYCHHUE UMY-
MIECTBEHHONH 000COOIEHHOCTH IOPHIU-
YECKOTO JIUI[a COCTOUT B CIEAYIOLIEM:
BO-TIEPBBIX, IOPHIMYECKOE JHIO CTa-
HOBUTCSI CyOBEKTOM TIpaBa; BO-BTOPBIX,
9TO BIEUeT 3a coboil pacmperneneHue
OTBETCTBEHHOCTH yupeauTeneil (ydact-
HUKOB) M IOPHIMYECKOTO JIHIA IO €ro
oOs3arenscTBaM [3, c. 135]. IToxTBepx-
JeHHueM sBisiercs 1. 20 IOCTaHOBJICHHS
IInenyma BepxoBHoro Cyna VYkpauHbl
ot 24 okrs6ps 2008 r. Ne 13 «O mpak-
THUKE PAaCCMOTPEHMS CyAaMH KopIiopa-
TUBHBIX CHOpPOB» [4], B COOTBETCTBUH
C KOTOPBIM Ome@emyukoM B cropax o0
ONpEJCNICHUN HEJeHCTBUTEIbHBIM pe-
mieHust oO0uero coOpaHus sAeisemcs
XosalicmeenHoe obwjecmso, a He e2o
yuacmuuxu  (axyuoHepwi) (BBIICICHO
MHOU — 4. A4.); 1m. 2.32 mOCTaHOBJICHUS
IInenyma Bsicmiero Xo3sHCTBEHHOTO
Cyna Ykpaunsl ot 25 depans 2016 r.
Ne 4 «O HeKOTOpBIX BONPOCAX MPAKTHKH
pasperieHys ClopoB, BOSHUKAIOIIUX M3
KOPIIOpPaTUBHBIX MIPAaBOOTHOLICHUI» [5],
B KOTOPOM YKa3aHO, YTO X035 CTBEHHBIM
NpPOLIECCYAIbHBIM  3aKOHO/ATEIbCTBOM
HE MPeIyCMOTpPeHa BO3MOKHOCTH 00pa-
LICHUS B XO3SICTBEHHBIN CYI C %Kano00ii
Ha JeWcTBUs T100 0e3MesATeIIbHOCTh Op-
TaHOB YIIPABJICHUS IOPUANYECCKHUX JIUIL.
JIuno, 4ubKM mpaBa HapyLIEHBI ACHCTBU-
SSMH  THOO0 0e37esTeTPHOCTRI0 OpraHa
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yIpaBlIeHUsS FOPUIUYECKOrO JIHIA, HE
JHIICHO IpaBa Ha oOOpalleHHe B CYJ
C UCKOM 00 obszamenvcmee opuduye-
CKO2O IUYA COBEPUUMb ONnpedeleHHble
Oelicmeust  1ubO  6030eprcamvpcst  Om
ocywecmenenuss makux oeticmeutl (BbI-
neneno MHoit — 4. A.). Kpome »storo,
B COOTBETCTBHH C II. 6.7 3TOTO k€ MOCcTa-
HOBJICHHUS, CYJ] UMEET NPABO 3arpeTHTh
COBEpILIECHUE ONPEIEICHHOr0 AEHCTBUS
MonbKo 0bujecmay Kak HpuoutecKko-
My nuyy, a He e2o opeanam (BBIIEIEHO
MHOU — 4. A4.).

B cocraBe TpaIaHCKOTO TpaBOHA-
pYILICHHS BHHA SIBISICTCS OJHUM H3 dlie-
MEHTOB, HEOOXOIUMBIX ISl BO3JIOKEHHSI
IpakJaHCKO-IIPAaBOBOH
CTH, €CJIM MHOE HE INPEJyCMOTPEHO 3a-
koHoMm. Kak ormeuan lO. bacun, BuHa
HapyLurTens — B BHJE OOLIEro HpaBu-
Ja — sBISeTCS HEOOXOAUMBIM yCIOBHEM
OTBETCTBEHHOCTH. [0 MHEHHIO y4eHO-
ro, HET BUHBI — HET M OTBETCTBEHHO-
CTH, KaKUMH Obl OECCIIOPHBIMH HU OBbLIN
caM (aKT HapyLICHHUsS U NPUYUHCHHBIN
KpPEIUTOPY 3TUM HapyLICHHEM MaTepH-
anpHBIN Bpen [6, c. 381]. Ilo mHeHHIO
O. Hodde, rpaxkmaHcko-mpaBoBas OT-
BETCTBEHHOCTH,
[aeT TOJBKO IIPU HAJIMYUM BHHBI, HO
BMHOBHOCTb IPaBOHApYIIUTENs IIpe-
3I0MUpYeTCS, npeaycMaTpuBaeTcs
[7, c. 342].

OTMeueHa M KPHUTHYECKAas CTOPOHA
«IpeyBEITHMYCHUsD» KPUTEPHs BUHBI. TaK,
M. Kynarun cuutai, 4To mnpeodpa3oBa-
HUE OPUIUYECKOr0 JIMLIA B IIaBHOTO
Y4acTHHKA HMMYIIECTBEHHOTO 000po-
Ta TaKXe, B KOHEYHOM CYETE, CII0CO0-
CTBOBAJIO  OOCCIICHMBAHUIO  TaKOTO
KpUTEpHs KaK HEOOXOAMMOTO YCIIOBHS
IpaXk1aHCKO-IIPABOBO
HOCTH, MOCKOJBKY MPOUCXOTUT CBOETO
pona TpaHcdopmanus OTBETCTBEHHO-
CTH IOPUAMYECKOTO JINIA B OTBETCTBECH-
HOCTb JOJDKHOCTHBIX JIUIl U PAOOTHUKOB
9TOro tfopuaundeckoro auna. Ilpu stom
BO3HHMKAET BOIPOC O BUHOBHOCTH COOT-
BETCTBYIOLIMX (U3MYECKUX JIUL, HO y¥KE
B JIpyroii miaockoctH [8, c. 310].

Bonpoc  Teoperuueckoro  yscHe-
HUS BUHBI IOPUAMYECKHX JIMI[ J0 Ha-
LIero BPEMEHH He pelmieH. MHorodmc-
JICHHOCTh Hay4HbBIX IOJXOJIOB K ATOMY
BOTIPOCY CBOAMTCS K JBYM MOJAXOJaM
K TOJIKOBAaHHIO BHHBI — MCHXOJIOTHYE-
cKkoMy (CyOBEKTHBHOMY), UMEHYEMOMY
«JIOKTPUHOMN NCUXUYECKOH 00yCIIOBIICH-
HOCTU MOBEAEHUS IIPaBOHAPYLIUTEIIS

OTBETCTBEHHO-

KaK TpaBWIIO, HACTy-

OTBCTCTBCH-
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(0. Hodde [9, c. 110-201], U. Kan-
3adaposa [10, c. 271-301], I. Mar-
BeeB [11] u ap.) u moBeaeHUECKOMY

(0OBEKTUBHOMY), HMEHYEMOMY «JOK-
TPUHOH OOBEKTHBHO BO3MOXKHOH 3a-
OOTIIMBOCTM W OCMOTPHUTEIBHOCTU

B TOBEJCHHM yYaCTHHKA TPAXTAHCKUX
npaBooTHommeHui» (M. bparnncknii n
B. Burpsiacknii [12, ¢. 582-613], b. Kap-
Hayx [13], H. Koznosa [14], M. XomeHKO
[15,c. 11, 16] m mp.).

Ilon BUHOI, B COOTBETCTBUU C Iep-
BOH JIOKTPHUHOH, clleyeT OHUMATh OT-
HOILIGHUE MpaBoHapymurens B (opme
yMBICJIa JINOO HEOCTOPOKHOCTH K COBEP-
LHIEHHOMY MM TIPOTHBOIPABHOMY Jeii-
CTBUIO IMOO Oe3[esiTeNbHOCTH W Ha-
CTYNHBIIEMY pe3yJbTaTy (B COBETCKOE
BpeMs (yHJaMEHTaJIbHBIH BKJIAJ B pa3-
paboTKy 3TOH JOKTPUHBI OCYIIECTBHIN
I. Marees [11] u O. Hodde [9]). B co-
OTBETCTBUM C HTOM KOHUENIUEH, CYII-
HOCTh BHHEI, €€ COJepKaHHe B PaBHOI
CTENEeHHN MOYXHO IIPUMEHHTD KakK K pHU3H-
YECKHM, TaK U K IOPHINICCKUM JIUIAM.
DTO 00BSACHACTCS TEM, YTO IMICHUXHUKA KaK
(GYHKIMS 4YeIOBEYEeCKOro Mosra IpH-
cylla TONbKO (PU3UYECKUM, HO HE FOpH-
auueckuM JinnaM. [lostomy cymHocTb
BHHBI IOPUJINYECKOTO JIMLA BBIPAXKACTCS
B BHHOBHOM MOBEJIECHHM €ro padoTHH-
KOB (IOJDKHOCTHBIX JIMI[), HCIIOJHSB-
LIMX CBOM JIOJDKHOCTHBIE 00S3aHHOCTH,
a B XO3SIHMCTBEHHBIX 00IIeCcTBaX M KOO-
NepaTuBax — HUX YYACTHHUKOB (UICHOB)
[16, c. 31-32]. CnemyeTr yuecTh, 4TO
B TIpeaenax eJuHOTO MCUXOIOTHIECKOTO
TOJIX0/1a B3IJISIBI PA3HBIX aBTOPOB OTIIH-
qaroTcs. OJTHaKO HEN3MEHHBIM OCTAeTCs
caMa CyIIHOCTb BUHBI KaK CyOBbEKTHB-
HOM KaTeropuu — 3T0 NCUXHUYECKHUI po-
necc cyobekra.

MHorue mpaBOBeibl JJOKA3bIBAIH
HEO0OOCHOBAaHHOCTb ~ IICHXOJOIMYECKOH
KOHIETILIUY BUHBI JJISl YSICHEHHSI CYLIHO-
CTH I'PaXXJaHCKO-TIPAaBOBOH OTBETCTBEH-
Hoctu. llo wmuenuro 1O. Tapacenko,
yKa3zaHHasl TEOPUSI HE COBCEM OTBEYAeT
MMOHUMAHUIO TPaKJIAHCKO-TIPABOBBIX OT-
HOUICHU U HYKIACTCS B CYIIECTBEHHOMN
KOPPEKTHPOBKE, HEOOXOANMOI 1JIsl TIpa-
BUJILHOTO TIOHUMAaHHS ¥ TPHUMEHEHHS
KaTeropuu «BUHA» B HMYIIECTBEHHOM
obopote. B ¢BsA3M ¢ 3TUM BO3HUKAET BO-
IIPOC: KaK MOXKHO IIPUMEHSTh KATETOPHIO
«BHMHa» B €€ IICUX0JIOTHYECKOM ITOHUMa-
HUM B OTHOIIEHHH JHIL (0COOEHHO OpH-
JUYECKUX), YIUTBIBAS NPEAMET U METOJ
rpaxkaanckoro npasa? Kak Moxer opu-

JIUYECKOEe JIMIO OIIYIIaTh KaKoe-JH0o
MICUXUYECKOE OTHOMICHUE K YeMy-Ir00?
[17, c. 295] B. Ilpumak cuurtaer, 4TO
OTpE/IC/ICHUE BHHBI KaK HNCHXHYECKOTO
OTHOUICHHUSI TMPOTHBOPEUUT (YHKIHSIM
I'pa)<1aHCKO-IIPaBOBOIT
CTH, KOTOpas He IperycMaTpuBaeT HU
OIICHKH JIMYHOCTH IPaBOHAPYLIUTEIS,
HU HaKa3aHHs ero Kak JIMia, a HarpasJie-
Ha UCKITIOYUTEIBHO Ha BO3MEIICHUE Bpe-
114, IPUIMHEHHOTO KPEIHUTOpY, 32 CUeT
cyObekTa oTBeTcTBeHHOCTH [ 18, C. 55].
['maBHBI HEZOCTATOK TCHUXOJOTHU-
YECKOW TEOPUH BHMHBI COCTOUT B TOM,
YTO, NMPHU3HABAsl BHHY KaK IICHXHYECKOE
OTHOUICHHUE, €¢ MpPEJCTaBUTEeNN (hakTH-
YECKH OTOXKICCTBIISIOT TOHATHE BHHBI
[PaBOBOl C MOHATHEM MCHXOJIOTHYE-
CKOH BHHBI, TO €CTh HUMILICMCHTHPYIOT
B3SITOC U3 TICHUXOJIOTUH TMOHSATHE BUHBI-
sMouuy (OTHOIIEHUS) C XapaKTEePHBIM
eMy CyObEeKTHBH3MOM B KaTeropHaib-
HbIIl ammapar mnpaBoBoil Hayku. Ho
MICUXOJIOTHYECKOE TIOHSATHUE BUHBI Yepe3
HMIUTHLIUATHYI0 CyObeKTHBHOCTh HE Xa-
pakTepHo /uis npaBa. BosznaraTth Ha JTH1I0
OTBETCTBEHHOCTh 110 TMPHUHIIUITY BHHBI,
[IOHUMasl BUHY KaK IICHXMYECKOE OTHO-
LICHHE, 3HAYUT, CTAaBUTh NPUBJICYCHHE
K OTBETCTBEHHOCTH B 3aBHCHMOCTH OT
TOTO, CYUTAET JIM CaM HapyLIUTEIh CBOE
MOBE/IEHUE 3aCITy)KHBAIONINM HaKa3aHHs

OTBCTCTBCHHO-

[13,c. 30-31].
B COOTBETCTBHH C <«JIOKTPHHOM
00BEKTHUBHO BO3MOXKHOH 3a00TIHBO-

CTH MU OCMOTPHUTEJIBHOCTU B HMOBEACHUU
YY4aCTHHKA TPAXIAHCKUX IPaBOOTHO-
LIEHUI», BUHOWM B TIpakIaHCKOM Ipa-
BE CleJyeT IpHU3HABaTh HENPHHATHE
[IPAaBOHAPYILIUTEIEM BCEX BO3MOKHBIX
Mep MO MIPeNyNpexkJACHUI0 HeOIaronpu-
STHBIX TTOCJIC/ICTBHI CBOETO MOBEICHUS,
HEOOXOJUMBIX TPHU TOil cTeneHu 3a00T-
JUBOCTH ¥ OCMOTPUTENBHOCTH, KOTOPast
TpeboBanach OT HETrO0 B CHIY XapakTe-
pa BO3JIOKEHHBIX Ha HEro o00s3aHHO-
cTeil M KOHKPETHBIX YCIIOBHI obopoTta
[12, c. 726]. B YkpaumHe Takod MOIXOI
onpeaenseTcs CO CChUIKOH Ha HOPMY
ct. 614 TK YkpauHsl, B COOTBETCTBHH
C KOTOPOH JIMIIO NPU3HACTCH HEBHHO-
BHBIM, €CJIH JIOKQ)XET, YTO MPHUHSIO BCE
3aBUCSIIUE OT HEr0 MEpbI JUId Ha/JekKa-
LIero UcroyiHeHus odszaHHoctel. Cre-
JIOBAaTEIbHO, KPUTEPUH YCTAHOBJICHUS
BUHBI SIBHO CMECTHJICS K OIIGHKE HC-
MIOJIb30BAHUS TOJDKHIKOM BO3MOXKHOCTH
MIpeIyNpeKICHIUS HapyIIEeHUs X OTPaHu-
YEeHUs ero oobema.

Jlnsi OLeHKW BHHBI JOJDKHUKA HE
MMEIOT HHKAKOTO IPaBOBOTO 3HAYCHHS
€ro MHIMBMIyaJIbHbIE KauecTBa WM
IICUXUYECKHE IEPEKHUBAHUA» B CBA3U
C COBEpLICHHBIM MPAaBOHAPYLICHHUEM.
Bmecro sToro ucnonb3yercst abcTpakrt-
Hasi MOJIENIb OXKHJIAeMOIo IIOBEJICHHS
B TO# 1100 MHOI CUTyallMu pa3yMHOTO
U JOOPOCOBECTHOTO Y4aCTHHKA MMYIIle-
ctBeHHOro obopota [12, ¢. 763]. O Tom,
KTO JK€ SBISIETCS TaKHUM Pa3yMHBIM
U 100pOCOBECTHBIM YYaCTHHKOM 000-
poTa M KaKUMH KaueCTBAaMH JIOJDKEH 00-
JIa1aTh €T0 KOHTPAreHT 110 I0TOBOPY, Ha-
MpuMep, MO JIOTOBOPY KYIUTH-TIPOIAXKH,
B KOHIENIUH 3a00TIMBOCTH M OCMO-
TPUTEIBHOCTU» peub He uaert [16, c. 33].

[ToBeneHueckass Teopus, O MHe-
nuto b. Kapnayxa, siBisiercs ynoOHBIM
MPAaKTUYECKUM PYKOBOACTBOM IO YCTa-
HOBJICHUIO BUHBL. OJHAKO 3Ta TEOpHs
HE pacKpbIBaeT CYMIHOCTH BHHBL. OHa
MIOKA3bIBAET, KAK BHIIBUTH BUHY, HO HE
ompenensiet, 4To ecTh BuHA [13, c. 39].
Jlo MOMEHTa BO3HHKHOBEHUS I'pa)<IaH-
CKHX TPaBOOTHOIICHWH IICHXOJIOTHYE-
CKas OCHOBA TOHSTHUSI BHHBI CUHUTAETCS
c(hopMuUpOBaHHOMU, MOATOMY HET HHKa-
KOl HEOOXOIMMOCTH TOBOPHTH 00 ATOM
B OTHOLICHUU MOHATHA T'PAXIaHCKO-
MIPaBOBOI OTBETCTBEHHOCTH Ha CTAJUU
ee  (YHKIMOHAJILHOIO  NPUMEHEHHS
B I'PaXJIaHCKO-TIPaBOBBIX CBA3SX. MIMeH-
HO nostoMmy B 'K Vkpaunsl peub uper
0 TIOBEJICHYECKOM AacIleKTe ITOHMMaHHs
IPaXJIaHCKO-TIPABOBOW  OTBETCTBEHHO-
CTH, CBSI3aHHOM C 00513aTEIBHOCTHIO CO-
OnroneHust TpeOOBaHUN 3a00TIMBOCTH
1 HEOOXOIMMOCTH B IPAKTUIECKOM TIPH-
MeHeHnu BUHBI [ 16, ¢. 33]. [Ipu aTom He
CJeIyeT OTBEpPraTh M ICHUXHUYECKYIO CO-
CTABJISIIOILYIO TIOHSATHUSI BHHBI, ITOCKOJb-
Ky TOHSATHE TpPa)kTaHCKO-IIPABOBOI
BUHBI COCTOMT M3 3THX JIByX HEOOXOIH-
MBIX KOMIIOHEHTOB.

Crenuduka OPUIMYECKOTO JIHIIA
KaK HCKYCCTBEHHOr0 CyObEKTa B TOM,
YTO OT €r0 MMEHH B TPAKIAHCKHX IIpa-
BOOTHOILICHHUAX BBICTYIAIOT KOHKPETHBIE
¢usnueckue nuna. Ilostomy MHorue
MIPAaBOBEBI CUNUTAIOT, YTO BHHA IOPUIH-
YECKOTO JIMIA BCETAa SIBISCTCS BUHOM
JOfiell 1 HEe MOXKET OBITh HUYEM HHBIM
[19, c. 76-77], n cTpeMaTcsl pacKpbiTh
MOHSTHE BHWHBI OPUAWYECKOTO JIHIA
C TIO3UIMH ONpEIeNIEHUs] ero «4eyoBe-
yeckoro cybcrpara», Oyab TO PYKOBO-
JUTENb, AJAMUHHUCTPALUS, OT/IEIbHbIC
JIOJDKHOCTHBIE JInIa JInbo ImpocThie pa-
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OGOTHHKH, TPYIOBOH KOJUICKTHB B IIEJIOM.
Buna ropuandeckoro ymma Kak cyobex-
Ta TPaXJaHCKO-NIPABOBOIl OTBETCTBEH-
HOCTH MOXET TNpOSBIATHCS B (hopme:
1) Bunbl ero opranoB (4. 1 ct. 92 TK
Vkpaunsl); 2) BHHBl €r0 YYacTHUKOB
(4. 2 c1. 92 I'K Vkpaunsr); 3) BUHBI €TO
paboTHUKOB JHOO IOKHOCTHBIX JIWIL,
HE SIBJSIIOIIUXCS OpraHaMH IOpHAHNYe-
CKOTO JIMIIa ¥ MCIIOIHSIONINX CBOU TPY-
JI0BbIe (DYHKIUH.

CBsi3pIBasi  BOJIIO  IOPUANYECKOTO
Juua c¢ Bosied ero opraHa, M. Arapkos
oTMeyall, YTO IOPUIMUYECKOE JIMIO OTBE-
YaeT 3a JICHCTBUS TeX JIML, KOTOPbIE sIB-
nstotest ero opranamu [20, ¢. 332] nubo
npeacrasutensiMu [21, c. 260-262].
[lo muenuto I. MarBeeBa, BUHA IOpHU-
JIUYECKOT0 JIMIa — 3TO COBOKYIHOCTb
WHANBUIYaIbHBIX IPOBUHHOCTEH €ro
OpraHoB M y4acTHUKOB (wieHoB). Opu-
IUIECKOE JIUI0 MOXET OBITh MPHU3HAHO
HEBUHOBHBIM TOJBKO B CIllydae, €CIH
JIOKa)KET HEBHHOBHOCTH CBOETO OpraHa
U CBOMX yYaCTHHUKOB (WJIECHOB), TO €CTb
TOJIBKO TOT/IA, KoT/1a Oy/IeT yCTaHOBJIECHO,
4YTO NPOTUBOIPaBHOE jeiicTBue OO
6e3/1esTeIbHOCTh OPUANYECKOTO JIUIA
U yOBITKH, BO3HHUKILHNE H3-32 ITOTO, CTa-
JIM TIOCJIEZICTBUEM TaKUX OOCTOATEINLCTB,
KOTOPbIC HU OpPIaH, HU YYaCTHHUKH (uJjie-
HBI) FOPUIMYECKOTO JIMIA IPEypPEeIUTh
He morn [22, c. 232].

[IpuBeneHHast MO3UINS SIBIAETCS OT-
pakeHHeM H3BECTHOH TEOpHH, B COOT-
BETCTBUU C KOTOPOH HOCHTEISIMH IIpa-
BOCYOBEKTHOCTH IOPHIMYECKOTO JIHIa
MIPU3HAIOTCSI €T0 PyKOBOJSIIINE OPTaHEI,
aIMHHHCTPANHs, TUPEKTOp U T. 1. Takoe
MOHUMAaHHUE CYIIHOCTH IOPUIUYECKOTO
JIMLA MOJTYYHIIO MAacCy KpUTHYECKHX 3a-
MeyaHui. HeBO3MOXXKHO NpHU3HATH ero
MPaBUIBHBIM U B COBPEMEHHBIX YCIIO-
Busix. Tak, orMmeuaercs, 4To cyneOHas
[PaKTHKa HUKOTJA HE TOJIKOBAJa OTCYT-
CTBHE BHUHbBI PYKOBOISIIMX OPraHOB Kak
OCHOBaHHE M1 OCBOOOXKACHHUS IOpH-
IUYECKOTO JIUIAa OT JOTOBOPHOH 1m0
BHEJIOTOBOPHON TI'Pa)JAaHCKO-IIPaBOBOM
OTBETCTBEHHOCTH [ 14, c. 74].

[To MHEHHUIO NpPyTHUX YYEHBIX, BHHA
IOPUINYECKOTO JINIIA SBISIETCS, 110 CYTH,
BHHOM OTIENBHBIX €ro PaOOTHUKOB MK
TPYJOBOIO KOJUICKTHBA B 1enoM. Takoit
MOAXOJl K MIOHUMAHUIO BUHBI IOpUIHYE-
CKOTO JIMIIA SBJISETCS OTPaKCHHEM TEO-
pHHM, TPU3HAIOLIEH IOPUAMYECKOE JHIO
Kak OINpeJesIeHHbBIM 00pa3oM OpraHu-
30BaHHBI KOJJIEKTUB. Clenyer coria-

cuthest ¢ H. KosnoBoit B ToM, 4uTO yCTa-
HOBJICHHAs] 3aKOHOM OTBETCTBEHHOCTD
FOPUANYECKOTO JINIA 33 ICHCTBHS CBOUX
pabOTHUKOB MMEET WHYIO HMPHUPOAY, He-
JKeNIN TOXJAECTBEHHOCTh BHHBI CaMoOTo
FOPUANYECKOTO JINIA, BUHBI OTACIBHBIX
ero pabOTHUKOB MO0 «TPYJOBOTO KOJ-
nektuBa» [14, c. 76].

OTMeudaeTcs, YTO  IOPUIUYECKOE
JHULO SIBISETCS MCKYCCTBEHHOW IpaBo-
BOH KOHCTPYKLMEH, HE HUMEIOIel Tese-
CHOM O00OJIOYKH, CO3HAHUS M INCHUXUKH.
Bce, uTo ocymecrtBisercs opuauue-
CKHM JINI[OM KaK YYaCTHHKOM TpakJaH-
ckoro obopora (CIENKH, HCIOTHCHHE
00s13aTeNbCTB, HENMpaBOMEpHBIC — eii-
CTBUS), SIBJSIETCS PE3yAbTaTOM IEHCTBHH
(hM3UYECKUX JUI], KOTOPHIE COCTABIISIIOT
OpraHbl WJIN SBISIIOTCS PAaOOTHUKAMHU
fopuandeckoro juna. OJHAaKO BOJIEBBIE
U BUHOBHBIC JIeHCTBUS (U3NUECKUX JTHIL
MOTYT TOJIBKO CUMTAThCs, HO HE OymyT
JEHCTBUSIMM ~ CaMOTO  IOPHJHYECKOTO
JMLA, U TOJBKO B ClIy4yasX, KOTJa COOT-
BETCTBYIOIIAs HOpMa IpaBa MPeINHChI-
BaeT CYUTATh X Takumu [23, c. 123].

ITo muenuto C. Bparycs, obocHo-
BAaHHUE OTBETCTBCHHOCTH IOPHUINYECKO-
TO JIMIa BUHOW €ro OpraHoB B moabope
KaJIpoB, HEJAOCTATOYHOM OpraHU3alNN
U yNpaBICHUU UX JEATEIBHOCTHIO TPO-
THBOPEYHUT TEOPETHIECKOMY 0O0OCHOBa-
HUIO OTBETCTBEHHOCTH B TOM, YTO HET
BHHBI IOPHIUYECKOTO JINIA, & €CTh BUHA
€ro OpraHoB, M MNPAKTHYECKUM BBIBO-
JaM O TOM, YTO OTBETCTBEHHOCTbh HECET
caMo IOPUAMYECKOE JIMIIO KaK CyOBEeKT
npaBa. YUEHBI CUMTAET, 4TO IJIABHBII
HEJI0OCTATOK TAaKOW KOHLEHIIMU COCTOMT
B HEJOOLCHKE IIpoliecca 00pa3oBaHMs
KOJJICKTHBHOW BOJIM, B HENIPU3HAHUHU €€
peanbHOCTH. OTBETCTBEHHOCTh IOPHIU-
YECKOTO JIUIA HENb3sl MOAMEHSTH Iep-
COHAJILHOW OTBETCTBEHHOCTBHIO €r0 pa-
OOTHMKOB WM pyKoBoauTeneil. OmHako
B TEX CIIyYasX, KOT/la MOTYT OBITh yCTa-
HOBJICHBI KOHKPETHBIE PAaOOTHHUKH JTHOO
JIOJUKHOCTHBIE JIMIIa, BAHOBHBIE B HEBBI-
MOJIHEHUH WJIM HEHAJJIC)KAIEM BBINOJ-
HEHHUHU CBOUX 0053aHHOCTEH, OHU MOTYT
ObITh HaKa3aHbl B COOTBETCTBUH C HOP-
MaM{ TPYJOBOrO, aJMHUHHCTPATHBHOIO
WJM yrojoBHoro npasa [1, c. 179—-181].

C y4eToM H3JI0KEHHOTO MOYKHO KOH-
CTaTUPOBATh, YTO COBPEMEHHBIN JTam
pa3BUTHUS TPAKTAHCKOTO 3aKOHOJATEINb-
CTBa U MPABOBON JTOKTPHUHBI CBUACTEIb-
CTBYeT O JIyaliu3Me IMOHWMAaHHUS BHHBI
opuandeckoro juna. OCHOBHasE MPo-
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OremMa COCTOWT B TOM, YTO M 3aKOHOJa-
TEJIb, U YUCHBIC UCIIONIB3YIOT Pa3IUYHbIC
KPUTEpPUH JUIi OOOCHOBaHHS HO3HMIUH
0 TPU3HAHUU «IIEPCOHAIBHOM» BHHBI
CaMoro IOpPHIUYECKOro JINIA KaK caMo-
CTOSITEIBHOTO yYaCTHUKA TI'PaxIaHCKO-
MIPAaBOBBIX CBs3€H JINOO OTKa3a OT ITO-
TO ¥ NPHU3HAHUS BUHBI YYaCTHUKOB MJIH
OpPraHOB OPUIANYECKOrO JHILA B Cly4a-
SX, KOTJa OHHU JICHCTBYIOT C IIpEBbIILIE-
HUEM IIOJIHOMOYHH, MPEIOCTABICHHBIX
UM yUYPEAHUTENIbHBIMH  JIOKYMEHTAMHU
100 JOBEPEHHOCTHIO Ha COBEpIICHHE
FOPHINYCCKU 3HAUYUMBIX JICHCTBUI, BbI-
JTAHHOW OT UMEHHU HOPHIUYECKOTO JIHIIA.
Takue KpUTEpUM MOXHO pa3/leIUTh Ha
JIBE TPYIIBI, CBA3aHHBIE C: a) TEOpUS-
MH FOPHJIMYECKOTrO JIHMLA — MpH3HAHUE
(Hempu3HAHUE) IOPUINYECKOro  JIHIa
CaMOCTOSITEIbHBIM YYaCTHHKOM T'Pax-
naHckoro obopora u 0) MpUMEHEHHEM
TICUXOJIOTUYECKOTO (cyOBEeKTUBHOTO)
MOJX0/1a, HMEHYEMOIO  «JIOKTPHHOM
NICUXUYECKOH OOYCIIOBICHHOCTH IIOBE-
JICHUSI TIPABOHAPYILIUTENS», WIH TOBeE-
JICHYECKOTO (OOBEKTUBHOTO) TIOAXOJA,
HMEHYEMOTO «JIOKTPUHOW OOBEKTHBHO
BO3MOXKHOU 3a00TJIMBOCTH M OCMOTPH-
TEJIBHOCTH B IOBEACHUHM Y4YacCTHHKA
IpaXkJaHCKHUX MTPABOOTHOILICHUI.

BeiBoabl. BuHa  ropuanueckoro
JMLA KaK cyObeKTa IpaskaaHCKO-IIPaBo-
BOI OTBETCTBEHHOCTH SIBIISIETCS €I0 CO0-
CTBEHHO BUHOH, a HE BUHOH €ro y4yacT-
HUKOB, OpraHoB (pabOTHHKOB) 10O
HHBIX JUL. ['paxpaHckue mpasa u 00s-
3aHHOCTHU MPUHAJICKAT IOPUANICCKOMY
TUIy, BIAJCIOIIEMY IPaBOCYOBEKTHO-
CTBIO, COAEpKaHWE KOTOPOH HE COBHa-
JaeT M HE CBOAUTCS K MHPABOCYOBEKT-
HOCTH (PU3HUYCCKHUX JIULI, [CHCTBYIOMINX
OT €ro MMEHHU B TPaKJAHCKOM 000poTe.
Byayun mnogHONpaBHBIM — yYaCTHUKOM
IpakJaHCKO-TIPAaBOBBIX CBS3€H, FOpHUIHU-
YEeCKOE JIMIIO CAMOCTOSATENILHO HECET OT-
BETCTBEHHOCTbH 3a CBOIO BHHY, TO €CTh 3a
coOCTBEHHOE NOBE/EHNE, HapyLIalolee
1paBa M 3aKOHHBIC HHTEPECHl JAPYIHX
CyOBEKTOB.

IIpuHIMI BHHBI B IIOBEJCHYECKOM
TOJIKOBAHUM, YCTAHOBJICHHBIH Kak 00s-
3aTeNIbHBII JIEMEHT COCTaBa TpaXkiaH-
CKOT'0 TIPaBOHAPYLICHUS, MOKET HCIOJb-
30BaThCsl B OTHOIICHHH HOPHIHYECKOTO
auua B ro0bIx cutyanusx. Tor daxr,
YTO OT UMEHHU IOPHJIMYECKOTO JHIA BbI-
CTYNAIOT KOHKPETHbIE (PU3UYECKUE JIULA
KaK JIOJDKHOCTHBIE JIMIA, HE H3MEHSCT
CaMOCTOSITEIIBHOTO ~ XapaKkTepa  BOIIH,
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NOBEACHUSA U OTBETCTBEHHOCTU HOpUIU-
YECKOTO JIMIIA 32 CBOU JICUCTBUS B rpax-
JaHCKUX IMPAaBOOTHOLICHUAX.
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CYBBEKTBI COCTABOB IIPECTYILJIEHUM,
HOCATAIOIINX HA BOAHBIE PECYPChbI

WNnna BEPIHUK,
KaHJU/aT IOPUINYCCKHUX HAYK, JIOICHT,
npodeccop kadeapsl yroJoBHOIO MpaBa U MPaBOCYIHs
YepHUTOBCKOTO HALMOHAIBHOTO TEXHOJIOTNYECKOTO YHUBEPCUTETA

AHHOTALMUSA

B crarbe mpoBoauTCs aHaNu3 CyOBEKTOB COCTABOB MPECTYIUICHUH, NOCSTalOMINX Ha BOJIHbIE pecypcbl. OO0CHOBAaHO, YTO mpe-
CTYIUICHHMS, ITOCATAIOIINE Ha BOJAHBIC PECYPChI, B 3aBUCUMOCTH OT CYOBEKTHOI'O COCTaBa MOXHO PA3/ICINTh Ha CIEAYIOLINE IPYIIIbL:
MIPECTYIUICHHS, COBEPIIaeMbIE OOIINM CYyOBEKTOM; IPECTYIICHNUS, COBEpIIaeMbIe CTICIIHATbHBIM CyOBEKTOM; TPECTYIUICHHS, KOTOPbIE
MOT'YT COBEPIIATHCS KaK OOIIMM, TaK M CIIEIHAIBHBIM CyOBeKTOM. Mccneyercst BOpoc OTBETCTBEHHOCTH IOPUANYESCKHX JIMI] 33 CO-
BEPLICHUE MIPECTYMHBIX AESTHHUMN, MOCITalolX Ha BOAHBIE PECYPChl. AHATM3UPYETCsl 3aKOHOJATENILCTBO OTAEIbHBIX MHOCTPAHHBIX
roCyapcTB, KOTOPOE MPeyCMaTpUBACT YIOJOBHYIO OTBETCTBEHHOCTh FOPUINUECKUX JIML. PacCMOTpEHBI TOUKY 3pEHUS YUCHBIX, YTO
M03BOJIET 0XapaKTEepPU30BaTh U 0OBEANHNUTD MBICIH aBTOPOB, KOTOPBIE MOJIOKUTEIBLHO OTHOCITCS K CYILIECTBOBAHUIO YTOJIOBHOI OT-
BETCTBEHHOCTH IOPUANYECKUX JIUIL.

KiroueBblie ci10Ba: yrojloBHOE 3aKOHOJATEIBCTBO, BOJIA, BOJHBIE PECYPCHI, CyOBEKT IPECTYIICHHUS.

SUBJECTS OF CRIMES’ COMPOSITIONS AGAINST WATER RESOURCES

Inna BERDNIK,
Candidate of Law Sciences, Associate Professor,
Professor at the Department of Criminal Law and Justice
of Chernihiv National Technological University

SUMMARY
The article analyzes the constituents of crimes infringing on water resources. It is substantiated that crimes that encroach on water
resources, depending on the subject composition, can be divided into the following groups: crimes committed by a common subject;
crimes committed by a special subject; crimes that can be committed by both a general and a special subject. The question of the
responsibility of legal entities for committing criminal acts infringing on water resources is investigated. The article examines the
legislation of individual foreign states, which provides for criminal liability of legal entities. The opinions of scientists concerning the

criminal liability of legal entities for crimes against water resources are analyzed.
Key words: criminal law, water, water resources, subject of crime.

I[MocranoBka mnpodiaembl. B mo-
clIeHee BPEeMsl B HAyYHBIX MCTOYHHKAX
uccienyercs ImpobiemMa ONpefeNCHHS
cyOBeKTa MpecTyIUICHHs, B TOM HYHC-
JIe, TOCSTAIONIET0 Ha BOJHBIC PECYPCHI.
Teopus yrosoBHOrO IpaBa CyOBEKTOM
MPECTyINICHUs TPU3HACT (U3NIECKOe,
BMEHSEMOE JIMII0, COBEpIIMBIIEE TIIpe-
CTyIUICHHE B BO3pacTe, C KOTOPOTO
MOXXET HacTynaTh YrOJIOBHAsi OTBET-
CTBEHHOCTb. M3 3TOro cieayer, 4To Juis
NPU3HAHUS JIMIA CYObEKTOM TOrO WM
MHOTO MPECTYIHOIO JESHHUS W IpHUMe-
HEHHUS HaKa3aHMs 0053aTebHO HaIU4He
BCEX IEPEYMCICHHBIX B 3aKOHE 00 yro-
JIOBHOW OTBETCTBEHHOCTH ycioBuil. He
SIBIISTIOTCS NCKITIOUCHUEM M COCTaBEI IIpe-
CTYIUIEHUH MIPOTHUB OKPYKAIOMICH CPebI.

Cocrosinne muccaenopanus. Oco-
OEHHOCTH CYOBEKTOB COCTaBOB MPECTY-
IUTEHWH, TOCSATAIONMX Ha BOIHBIE pe-
CypCBI, ObUIM IPEIMETOM MCCIEIO0BAHHS
B paboTax Takux yueHblX, kak: C. I'aB-

poin, B. MartBuituyk, 1. MurpogaHos,
A. Ulynera u ap.

Ilenabio u 3amayeii cTaTby SBIACTCS
aHaJN3 CyOBbEKTOB COCTABOB IPECTYILIE-
HUM, TOCSTAIOIUX HAa BOAHBIE PECYPCHL.

H30:keHne OCHOBHOrO MaTepua-
ga. Ilo obmemy mpaBmry, cyObeKTaMmu
MPECTYIUICHHAH, MOCSTAIONINX Ha BOJHEIC
pecypcsl, MOTYT OBITh (PU3UUECKHE BMeE-
HSIeMbIE JIMIa, KOTOPBIM Ha MOMEHT CO-
BEpIICHUS] MPECTYIUICHHUST HMCHOIHUIOCH
16 ner. Taxke 3aKOHOJATENBHO 3aKpe-
IUIEHO, YTO TaKHe MPECTYIUICHUS MOTYT
OBITH COBEpIICHBI M CHELUAIBHBIM CYyOb-
extom. Hecmotpst Ha 3TO, mpecTyruie-
HUSI, TIOCSATAIONINE Ha BOIHBIC PECypChI,
B 3aBUCHUMOCTH OT CyOBEKTHOTO COCTaBa
mpeuiaraeTcs pa3aeianTb Ha CIEeTYIONue
TPYIIIIBL:

1) mpectyruieHus, coBepIIaembie 00-
M CyOBEKTOM (Hampumep, CT. cT. 240,
245, 246, 249, 252 YronoBHOTro Kojekca
(manee — YK) Ykpaunsr);

2) NOpecTyIUICHHUs, COBEpIIaeMble
CIICLMAJIBHBIM ~ CYObEKTOM  (Hampumep,
cT. ct. 236, 237, 238, 244, 250, 254 YK
Ykpaussl);

3) mpecTymieHus, KOTOPble MOTYT CO-
BEpIIAThCS KaK OOIINM, TaK U CIELHalIb-
HBIM CYOBEKTOM (Hampumep, CT. cT. 239,
239-1,239-2, 242,243,247, 248,251 YK
Vkpannsl) [1, c. 20-21].

CyIIecTBEHHBIM NIPU3HAKOM CYyOBEKT-
HOTO COCTaBa MPECTYIUICHWH, ITOCATaIo-
IIMX Ha BOJHBIE PECYPCHI, SBISETCS TO,
YTO0 KaKHoe 0e3 HMCKIIOYEHHS YTOJOBHO
HakazyeMoe JesHHE MOXKET COBEpIIaThCs
JMLAMHM, JIOCTUTIIMMH OOIIero Bo3pac-
Ta YTOJIOBHOM OTBETCTBEHHOCTH — 16 sieT
(B OTHENBHBIX Clydasx CyOBEKTOM IIpe-
CTYIUICHHsI MOXXET ObITh 18-JeTHss Jind-
HOCTB: TIPM HapyIICHUM HPaBUI 3KOJIO-
IMYECKON 0e30I1aCHOCTH, 32 HE3aKOHHYIO
OXOTY M Jp.; UCXOAS U3 TOTO, YTO TOJBKO
TIPY IOCTIKEHHUH 18 JIeT JIMLO MOXKET TpH-
obpecTr HEOOXOAMMBIC 3HAHHS M HABBIKU
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oOpalleHns ¢ HICTOYHUKAMU TTOBBIIICHHOM
OINACHOCTH M B IOJIHOM O0bEME OCO3HAET
XapakTep U CTeleHb OOLIECTBEHHOM omac-
HOCTH HAapyIICHUs YCTaHOBIICHHBIX Ipa-
BUJI B cepe OXpaHbl U PALMOHAILHOTO
HCTIONB30BAHHS OKPY>KaIOIeH MPHPOIHOI
cpembl).

OTHOCHTENFHO YCTAHOBJIEHHOTO B 3a-
KOHOJIAaTeNTbCTBE MUHHMAIIBHOTO Tpeesna
BO3pacTa YrOJOBHOW OTBETCTBEHHOCTH
3a OKOJIOTHYECKHE TIPECTYIUICHUS, €CTh
MHOTO YTBEP)KICHHH O HEoOXOIMMOCTH
CHIDKCHHS TakKoro rpezena ao 14 ner (3a
OTJIeTIbHBIE TPECTYIUICHUS. POTUB OKPY-
XKAIOIIEeH Cpe/bl: YHUYTOXKCHHE WM HO-
BPEX/CHUE JIECOB, HApylLICHHE DPEKXHMa
0c000 OXpaHAEMBIX MPUPOHBIX TEPPHTO-
pHii ¥ IPUPOAHBIX OOBEKTOB U T. [I., IPH-
HMMasi BO BHMMaHHE JIOCTAaTOYHBIH ypo-
BEHb COIMAIBHOTO CO3HAHMS, KOTOPBII
MIPOSIBIISICTCSL Yy JIMIA TIOCTE JOCTVIKCHUS
uM 14-netHero Bo3pacta) [2, c. 122].

OnHaKo TakWe TPEUIOKCHUS HE OT-
paxensl B aeiicteyromeM YK Vkpaunst
1 HE MOTYT OBITH MOIEPIKaHbl YIEeHBIMH,
YUUTBIBasL ~ Cllenyromiee: HeoOOCHOBaH-
HBIM TIPE/CTaBIACTCS  OE30roBOPOYHOE
yKa3aHHe Ha JOCTAaTOYHO CIIOKMBIIUKCS
YPOBEHb TIPAaBOCO3HAHUS Ul COXpaHe-
HHS TIPUPOZBI B €€ HaUICKAIIEM COCTOS-
HUM y JUI, AocTUrimux 14 net. Bputo Obt
omrOKoi TpeOOBaTh OCO3HAHMS XapaKTe-
pa M CTeneHH OOLIECTBEHHOH ONacHOCTH
MIPECTYIUICHUH IIPOTUB OKPYXKAIOLIEH cpe-
61 OT JIMII, HAXOASAIINXCS B ONPEIeNIeHHOI
BO3pacTHOM Tpymre. K Tomy ke cyneOHast
MIPaKTHKa MOKa3bIBACT, YTO MPECTYIUICHHS,
TOCSTAIONINE HA BOJIHBIE PECYpCHI, HECO-
BEpIICHHOJIETHNE COBEPIIAIOT KpaiHe pej-
k0. IToaToMy MpemIoKeHHe O CHIKEHUH
BO3pacTa yroJOBHOH OTBETCTBEHHOCTH 3a
MIPECTYIUICHUS IPOTHB OKpYKarowieil cpe-
bl JIMIICHO MPAKTHYECKOTro CMBICIA U Ha-
yuHOro odocHoBanwus [2, c. 122-123].

OtzienbHBIE  MPECTYIUICHUS. [TPOTHUB
OKpY’KaroIleil cpeabl MOTYT OBITh COBEp-
LIEHBI CNEIHUAIBHBIM CYOBEKTOM, TO €CTh
JIMLOM, KOTOPOMY, KpOoMe OOIIMX MpH3HA-
KOB, TPUCYIIM €Ie W IOTOJHUTEIbHBIC
YepTHI.

ITnenym Bepxosnoro Cyna Ykpaussl
B mocraHoBieHHH «O cyaeOHOH mpakTu-
K€ TI0 JeNaM O MPECTYIUICHHSIX W HHBIX
[IPaBOHAPYLICHUSAX NPOTUB OKPY)KaroIIeH
cpens» oT 10 nexabpst 2004 1. Ne 17 yka-
3bIBACT, YTO CyOBEKTAMM MPECTYIUICHUH
IIPOTHB OKPYXKAIOLIEH Cpebl MOTYT OBITh
IuIa, JOCTUrIue 16-1eTHero Bo3pac-
Ta. B cinyyae mpuBneyeHus: K yroJoBHOM

OTBETCTBEHHOCTH 32 9TH TPECTYILICHUS
JIOJDKHOCTHBIX JIMI[, COBEPIIMBIINX HX
C WCIONB30BAaHHEM CBOETO CITy)eOHOTO
TIOJIOXKEHHS, UX JICHCTBHS TIPH HAIUIUH
OCHOBAHHWH, JOJDKHBI KBAJT(UIINPOBATHCS
TaKXKe 110 COOTBETCTBYIOILUM cTaTbsiM YK
VKpauHsl, KOTOPBIMHU TIPEyCMOTPEHA OT-
BETCTBEHHOCTb 3a MPECTYIUICHUs B chepe
CITy)KeOHOU JIeSITeNbHOCTH, Kpome CT. 238,
4.2 cT. 248 VK. Jlanee B yka3aHHOM 11OCTa-
HOBJICHUHM YTOYHSETCS, YTO B CIIy4ae, Kor-
Jla TPECTyIUICHHE IPOTHB OKpYKarouieit
cpenpl ObUIO HEMOCPEICTBEHHO CBS3aHO
C IOJDKHOCTBIO, KOTOPYIO 3aHUMAJIO BUHO-
BHOE JINII0, WJIH JEATETbHOCTBIO, KOTOPOit
OHO 3aHHUMAJIOCh, CY/IbI, B COOTBETCTBUH CO
ct. 55 YK VYkpaunsl, TOWKHEI 00CYXKIaTh
BOIIPOC O HEOOXOIMMOCTH IPUMEHEHUS
K OCY)XIEHHOMY JIOTIONHUTEIILHOTO Haka-
3aHWs B BHJE JIMIICHUS IIpaBa 3aHUMAaTh
OIIpe/IeIICHHbIE JOJDKHOCTH MITH 3aHUMATh-
Cs1 ONIPEJICIICHHOM JIeATEeIbHOCTBIO.
VKa3aHHOE IOCTAHOBJIEHUE IPOTHUBO-
peunt nonoxenusm YK VYkpaunsl. Tak,
CIeNUabHbIA CyOBEKT MPSAMO OIpEIeNeH
TOJIBKO B COCTaBax OT/AENIBHBIX IIPECTYILIe-
Huii: ct. 247 YK — ykjoHeHue OT mpose-
JICHUSI WM HeHa UIe)Kallee IPOBEACHNE Ha
TEPPUTOPHH, TTOABEPTIIEHCS 3aTPA3HEHUIO
OTIACHBIMH BEUIECTBAMH WM H3JTy4CHHU-
€M, Je3aKTHBAlMOHHBIX WM APYTHX BOC-
CTaHOBUTENBHBIX MEPOTPUSATHH IO JIHK-
BUJIAIIMN WJIM YCTPAHEHHIO MOCIEICTBUI
9KOJIOTUYECKOTO 3arps3HEHUsI JIMIIOM, Ha
KOTOpOE BO3JIOXKEHA Takas 00sS3aHHOCTb;
cT. 238 YK — cokpbITHE WIN YMBIILIECH-
HO€ MCKAKEHHE JOJDKHOCTHBIM JIMLIOM
CBE/ICHUH 00 SKOJIOrMYECKOM, B TOM YHCIIC
paaMalliOHHOM, COCTOSIHHHM, CBSI3aHHOM
C 3arpsi3HEHHEM 3EMellb, BOIHBIX PECyp-
COB, arMOC()EpHOr0 BO3/yXa, IHILEBBIX
MIPOAYKTOB ¥ NMPOJOBOIBECTBEHHOTO CHIPBSI
1 OTPHIATETIHHO BIUSIONIMM Ha 310POBbE
JIIONICH, PACTUTEIbHBIN U )KUBOTHBII MUD, &
TaKKe O COCTOSTHUH 3200JIeBaeMOCTH Hace-
JIeHUsI B paliOHaXx C TTOBBIIIEHHO SKOIOTH-
YECKOM OMacHOCThIO; U. 3 cT. 243 VK — He-
COOOIIEHNE CIIEIHAIBEHO OTBETCTBEHHBIMHI
3a 9TO JIMAMH MOPCKHX M BO3IYILIHBIX
CYIOB WJIM MHBIX CPEICTB M COOPYKCHHHA,
HAXOAIIMXCS B MOpE, aJMUHHUCTPALUH
OmmKaliero nopra YKpawHbI, JAPYyromy
YIOJIHOMOYEHHOMY OpraHy Wid JIMIL, a
B cilydae cOpoca C LEebl0 3aXOPOHEHHS —
1 OpraHM3alluy, BBLAAIONIEH pa3peleHust
Ha cOpoc, nH(OPMALMU O MTOArOTABIUBA-
€MOM WM OCYIIECTBICHHOM BCIIEICTBHE
KpaiiHeli HeoOxomuMocTH cbpoce oo
HEOTBPATUMBIX MOTEPSIX MMH B Ipenenax

BHYTPEHHUX MOPCKHUX W TEpPUTOPHAIIb-
HBIX BOJI YKPauHbl WM B OTKPBITOM MOpPE
BPEIHBIX BELIECTB JHOO cMeceH, coxep-
JKAIIMX TaKHWe BELIeCTBA CBEPX YCTaHOB-
JICHHBIX HOPM, JIPYTHUX OTXOZIOB, €CIH 3TO
CO3/1aJI0 OIMACHOCTb JUISl )KU3HH, 3[J0POBbS
JIIONIEH WJTH JKUBBIX PECYpcoB MOpsi OO
MOIJIO NPUYMHUTD YIIEPO 30HAM JICUCHHs
U OT/JbIXa, WIN BOCIPEISITCTBOBATH IPY-
MM 3aKOHHBIM BHIAaM HCIIOJIb30BAHUS
Mops. CyOBEeKT HETIOCPEICTBEHHO OTIpesie-
nsieTcst Takxke B 4. 2 cT. 244 YK, B koTOopoit
YCTaHOBJICHO HaKa3aHHeE 3a HCCIIE0BaHNe,
pa3BezKy, pa3pabOTKy eCTeCTBEHHBIX 00-
TarcTB W Apyrue paboThl HAa KOHTHHEH-
TaJbHOM 1uenbde YKpauHbl, KOTOpbIE
MPOBOJIITCS. MHOCTPAHI[AMHM, €CJIU 3TO He
MPETyCMOTPEHO JI0TOBOPOM MEXAy YKpa-
MHOU Y 3aMHTEPECOBAHHBIM HHOCTPAHHBIM
rOCYJJapCTBOM, COIYIACHE Ha 00s3aTellb-
HOCTh KOTOPOTO ITIPEIOCTABICHO Bepxos-
Hoi Pamoit YkpauHBl WK CrielUaIbHBIM
paspelieHreM, BBIJAHHBIM B yCTaHOB-
JICHHOM 3aKoHOM mopsiake. Kpome Ttoro,
B 4. 2 cT. 248 YK B KauecTBe mpu3HAaKa,
OTSTOIIAIONIETO HaKa3aHWe, 3aKOHOAATeN b
YKa3bIBaeT Ha JOJDKHOCTHOE JINII0, COBEp-
IIMBIIIEE MPECTYIUIEHHE C MCIOIb30BaHH-
€M CITy’KEeOHOTO MOJIOKEHHSI.

Anamu3 HopMm p. VIII YK Vkpaunst
CBHICTEIILCTBYET O TOM, YTO OOJIBLLIMHCTBO
U3 3aKPETUICHHBIX B HEH TOJ0XKEHUH CBS-
3bIBAIOT HACTYIICHHE YTOJOBHOW OTBET-
CTBEHHOCTH C HaJIMYUEM Yy CyObeKTa Mpu-
3HAKOB, XapaKTEPHU3YIOIIMX €ro HWMEHHO
KaK crenuanbHoro cyobekra. Mccaemyem
MOAPOOHO KAXK/BIA U3 HUX.

B cr. 236 YK VYkpaunsl mnpemycmo-
TpeHa OTBETCTBEHHOCTH  (PU3HUECKOTO
BMEHSIEMOTO JIUIIA, JTOCTHUTTIETO MIeCTHA -
LATHJIETHETO BO3pacTa, Ha KOTOPOE BO3-
JIOKEHbI O00SI3aHHOCTH (IIyTE€M IPSIMOTO
yKa3aHUs Ha 3TO B HOPMATUBHO-IIPABOBBIX
aKTax M aKTax MPaBONPUMEHEHHUS, a TAKKe
JIOJDKHOCTHBIX MHCTPYKLMAX) CcOOMIoze-
HHS TIPaBHJI SKOJIOTMYEcKod Oe3omacHo-
cru. bonee Toro, cyObexTaMu HapylieHue
HOPSI/IKA MIPOBEICHHUS SKOJIOTHYECKOH IKC-
MePTU3bI MOTYT OBITH PAOOTHUKU COOTBET-
CTBYIOILUX MPEANPUATUN, YYPECIKACHUN
U OpraHU3alHi, SKCIEPTHl MEXIyHapo.l-
HBIX OpTaHM3alyii, BOBICUYCHHBIC B ITIPO-
[IeCC MPOBEACHHS IKCIICPTU3BI OKPYIKAIO-
el cpebl.

CyOBbeKTOM OTBETCTBEHHOCTH, COIIIAC-
Ho cT. 237 VK Vkpaunsl, sBisieTcss pu3n-
YeCKOe BMEHSAEMOE JIMII0, KOTOPOE, B CHITY
JIHCTBHS CIIELMAJIBHBIX AKTOB, O0S3aHO
OCYIIECTBIATh JI€3aKTUBALIMOHHBIE WJIN
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JIpyTH€ BOCCTQHOBUTEIILHBIC MEpOIpHs-
THS 10 JIMKBUJALMKM U YCTPAHCHHUIO I1O-
CIICJICTBUI HKOJIOIMYECKOTO 3arpsi3HEHHs
[2, c. 125-130] (cpeau Takux: JOIKHOCT-
HbIC U CITY’)KEOHBIE JIMLA TOCYIAPCTBEHHBIX
OpraHOB YNpPAaBICHHs, Ha KOTOPBIX BO3-
JIOKEHa O00S3aHHOCTh 10 OOECICUYCHHUIO
OpraHM3allik ¥ HPOBEACHUS aBapUIHO-
CIacaTesIbHBIX U JIPYTUX HEOTIOKHBIX pa-
00T B COOTBETCTBHHU C 3aKOHOM YKpauHbI
«O 3amMTe HACENCHHs W TEPPUTOPHUil OT
YpE3BBIYAIHBIX CHTYal[Mi TEXHOTEHHOTO
Y IPUPOTHOTO XapakTepay) [2, ¢. 160]. Or-
HOCHTEJIbHO Ha3BaHHBIX CyOBEKTOB B I0PH-
JIMYECKOH JINTepaType CyLIECTBYIOT TaKue
YTBepXKICHUs: 1) 3TO CyOBEKT, 00sI3aHHbBII
OCYIIECTBIIATH JIC3aKTUBALMOHHBIC U JPY-
M€ BOCCTAHOBHUTEIbHBIC MEPOIPUATHUS
[0 JIMKBHAAUMHM WIM YCTPAHEHHIO IO-
CIICJICTBUII SKOJIOTHYECKOTO 3arpsi3HCHUS;
2) IOIKHOCTHOE JIMIIO, HAa KOTOPOE BO3JIO-
JKeHa 00SI3aHHOCTD TPUHSATHS Mep MO JIHK-
BUJALIMN AKOJIOTUYECKOTO  3arpsi3HCHUS;
3) 0coOBlit CyOBEKT, Ha KOTOPOTO BO3JIOXKeE-
Ha 0053aHHOCTH PEaJIN30BbIBATh JIC3aKTH-
BAIlOHHBIC U JIPyTHE BOCCTAHOBUTEIIbHBIC
MEpOIPUSTHS IO JTMKBUIALMY WM YCTpa-
HEHHIO TOCJIEACTBUH HKOJIOIMYECKOro 3a-
IPSA3HEHMs; 4) TOJBKO JIMIO, O0S3aHHOE
MPOBOJUTH HAa TEPPUTOPUH, MOJBEPrIICH-
Csl 3arpS3HEHUIO OMACHBIMH BEIIECTBAMU
WK M3JyYCHHEM, JIe3aKTUBALIMOHHBIC WIIH
JIPYTHE BOCCTQHOBUTEIILHBIE MEPOIPHS-
THS 1O JIMKBUJIALMU HJIH YCTPAHEHHUIO I10-
CIIEJICTBUI HKOJIOTUYECKOTO 3arpsi3HEHHs
[3,c. 194-218].

B ct. 238 YK Ykpauns! IpexycMoTpena
OTBETCTBEHHOCTD JOJDKHOCTHOTO JIUIIA, Ha
KOTOpOE BO3JIOXKEHA ITPaBOBast 00SI3aHHOCTD
cobuparh U (W) TPEACTABISTH COOTBET-
CTBYIOIIIMIE CBEICHHS 00 3KOJIOIMYECKOM,
B TOM 4YHCIIE PAMALOHHOM, COCTOSIHHH,
KOTOpPOE CBS3aHO C 3arpsi3HCHUEM 3EMeEllb,
BOJIHBIX PECYPCOB, aTMOC(HEPHOTO BO3IyXa,
MHILEBBIX TPOAYKTOB M HPOJOBOJIBCTBEH-
HOTO CBIPbsi U HETaTHBHO BIIMSIOLIEM Ha
370POBbE JTIONIEH, PACTUTENIBHBIN U )KUBOT-
HBI MHp, a TAKKE O COCTOSIHHHU 3a00J1eBa-
HUSI HACEJICHUS B paliOHAaX C IOBBIIICHHON
9KOJIOTMYECKOM OIMAacHOCTU. Tak, HEKOTO-
pBIe YUeHBIE CBS3BIBAIOT CyOBEKTA C JIHIa-
MH (OpraHamMu), OCYIIECTBILIOIINMH TOCY-
JTAPCTBEHHBIIH KOHTPOJTH 32 SKOJIOTMYECKOM,
B TOM YHCIIE PaJMALIMOHHOM, 00CTaHOBKOH,
a TaKKe PalMOHAJIBHBIM HCIIOIB30BAHHEM
NPUPOIHBIX PECYPCOB; JPYrHe CUUTAIOT,
YTO 3TO MOXET OBITh JOJDKHOCTHOE JIHIIO,
Ha KOTOpOE BO3JIOXKEHa 00A3aHHOCTH COO-
pa, obobuieHnst 1 (WIK) TPETOCTABICHUS

COOTBETCTBYIOIIMX CBEACHUH; TPETbH YT-
BEPIKIIAIOT, 4TO 3TO JAOJDKHOCTHOE JIULIO, Ha
KOTOpOE BO3JIOJKEHA TTPAaBOBast 00S13aHHOCTh
cobupath U (WIH) MPEIOCTABISITh COOTBET-
CTByrone cBeenus [3, c. 194-218].

CyOBbeKTOM MpeCTyIUIeHNUs], TPETYCMO-
TpeHHoro B cT. 239 YK Vkpaunsl, sBiser-
st pU3NUECKOe BMEHSAEMOE JIULIO, Ha KOTO-
poe BO3JIOKEHA 003aHHOCTD BBIIIOJIHCHUS
CIeNMAIbHBIX MPAaBUI IO MPEAOTBpallie-
HUIO 3arpsi3HEHMS U [TOPYHU 3EMellb Bellle-
CTBaMH, OTXOJaMH WJIH JIPYTUMH MaTepu-
aJlaM¥, BPEIHBIMH JUIS JKH3HH, 370POBbS
JIIONCH W OKPYIKAIOIIEH CpeIbl.

B cr. ct. 239-1, 239-2, 240 YK VYkpa-
UHBI CyOBEKTOM IPECTYIICHUS SBIISICTCS
(hu3mIeckoe BMEHSEMOE JIUIO, KOTOPOMY
Ha MOMEHT COBEpPUICHHUS HPECTYIUICHUS
WCTIONTHUIIOCH 16 JIeT.

B ct. 241 YK Vkpaunsl npegycmo-
TPeHa OTBETCTBEHHOCTb  (hpU3MUECKOro
BMEHSEMOT'0 JIMI[A, HA KOTOPOE CIELHallb-
HBIMH IIPAaBOBBIMHM aKTaMH BO3JIOKEHBI
00s13aTenbCTBA  COOMIONATh  CHEMAIbHO
YCTaHOBJICHHBIC TpPeOOBAaHMUS MO OXpa-
He arMOc()epHOro BO3/yXa OT BHIOPOCOB
3arps3HSAIOIINX BELIECTB, OTXOJOB WIIH
JPYTUX MPOAYKTOB MMPOMBILIICHHOTO WITH
MHOTO TIPOU3BOJICTBA, & TAKKE 00s3aTelb-
CTBa COOJIONCHHS MPUHIMIIOB JKCILTya-
TalUM yCTPOMCTB, COOPYKEHUN U APYIHX
0OBEKTOB.

B cr 242 VK VYkpaunsl cyObexToM
OTBETCTBCHHOCTH Ha3BaHO (PU3HUYECKOES
BMEHSIEMOE JIUII0, KOTOPOMY HCITOJHHIIOCH
16 5er 1 Ha KOTOpOE BO3JIOXKEHA 00s13aH-
HOCTb COOMIONATh 0COOBIE NpeANHCaHMs
OTHOCHUTEIIBHO 3aIIUThI BOJHBIX OOBEKTOB.
TlogoOHbIMU CyObeKTaMu MOTYT OBITH He
TOJILKO JJOJDKHOCTHBIE JIMLIA, HO U TIPOCTBHIE
rpaxiaHe, Beb, cOmIacHO CT. 12 3akoHa
VYipanubl «O0 oXpaHe OKpysKarolen mpu-
POIHOM cpelbl», OHH JIOJDKHBI 3allMIIATh
npupoay, Oepedb, palMOHaJIBbHO TIOTpe-
OnaTh ee Omara, aJeKBaTHO TPEOOBAHUSIM
3aKOHOJATeNIbCTBA 00 OXpaHe OKpyXkKa-
OIICH TPHUPOAHOI Ccpelbl, BO3MEIIATh
yuiep0, TPUYUHCHHBIA  3arps3HEHHEM
WM MHBIM HETaTUBHBIM BO3/EHCTBHEM Ha
OKpyKarolryto cpeny [4, c. 125-130].

B ct. 243 VK Vkpauns! ycranaBiuBa-
€TCsl OTBETCTBEHHOCTh (PU3MUECKOro BMe-
HJEMOTO JIMIA, JOCTHIIIEr0 K MOMEHTY
COBEpILICHUS 3arps3HeHHss Mops 16 Jjer
U 0053aHHOTO COOMIONATH ClelUAIbHbIC
NpaBUiia HE3aBUCUMO OT TpakJIaHCTBA
u pomwkHocTH. CyObeKTamMu HpecTyIuie-
HHSI MOTYT OBITh WICHBI DKHIIXEH Kak
YKPauHCKHX, TaK W WHOCTPAHHBIX CYIIOB,
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pPabOTHUKH TUIABYYHX CPEICTB, WHKCHEP-
HOTO, THIPOTEXHHYECKOTO COOPYKEHHS,
Hay4HOH craHumu, OypoBoil ruiatdopmsl,
B 0OSI3aHHOCTU KOTOPBIX BXOAMJIO COOIIO-
JIeHHEe PEeXMMa MOps, OXpaHa ero 3KoJo-
TMYECKOTr0 COCTOSIHUSL M OXpaHa MOPCKHX
PECYpCOB KaK JKUBBIX, TaK M HEXHUBBIX, a
TAKKEe WICHBl SKHUIKCH JIeTaTeNbHBIX
armaparoB. CyObEKTOM IpEeCTYIICHHUS,
npexycMoTpeHHoro B 4. 3 cr. 243 YK
VKpauHsbl, SBJISETCS JIMIIb JIOJDKHOCTHOE
TmIo (CimyXarmuii) wim moboe apyroe ¢u-
3MYECKOC BMEHSEMOC JIMIO, JOCTHIIICE
LIECTHALATHIICTHETO BO3pacTa, B 00s13aH-
HOCTH KOTOPOTO BXOIHMJIO YBEJOMIICHHEC
HaJUIeXKAIMX aJpecaroB o cOpoce WM
3arpsisHeHnu [2, c. 205]. OtHOCHTENBHO
4. 3 ct. 243 YK 3amerum, 4TO OJIHU aB-
TOPBI K CyOBEKTY MPECTYIUICHUSI OTHOCAT
KaluTaHa, IIOTOMY YTO Ha HEro Bo3Jara-
ercsi 00A3aHHOCTh KaK MOXKHO paHblIe
coo0UMTL 0 COpOCe; BTOpPBIC YTBEpIKIa-
10T, 4YTO CYOBEKTaMH 3TOrO IpeCcTyIuIe-
HHS MOTYT OBITh TOJIBKO OTBETCTBEHHbBIC
3a YBEJOMIICHHE O cOpOCEe JOKHOCTHBIC
JMIA YKPAMHCKUX M HHOCTPAaHHBIX MOp-
CKHMX M BO3IYILIHBIX CYIOB, IPYTHX IUIaB-
CpencTB, miarpopM M KOHCTPYKIHMH (Ha
MOpPCKOM CYJIHE — 3TO KallUTaH), TPETbH
CKJIOHHBI K TOMY, YTO CYyOBEKTaMH 3TOrO
MIPECTYIUICHNS] MOTYT OBITh JOKHOCTHBIC
JMIA CYJIOB U JIPYTUX IUIABYy4YHX CPEJICTB,
1aTOpM MM MCKYCCTBEHHBIX OOBEKTOB
B MOpE WJIM YJIEHbI SKHMIIaXa BO3TYIIHBIX
CyIOB, Ha KOTOPBIX BO3JIOKEHa OOs3aH-
HOCTB COOOLIATh aIMHHUCTPALIMU TTOPTOB
WM OPraHU3alsM, BEJAIOIHM COOTBET-
CTBYIOLIIUMHU Pa3pELICHUSIMHU; YETBEPThIC
YTBEPXKIAIOT, YTO CYyOBEKTAMH 9THX COCTa-
BOB MPECTYIUICHHIT SBIISCTCS KaK KaluTaH,
TaK ¥ JPYrue IOJDKHOCTHBIC JIMIA CYHOB
W JPYyruxX IUIABCPEICTB, BO3IYIIHBIX CY-
JIOB, TUIATGOPM HITH IPYTHX COOPYIKEHHBIX
B MOpe KoHCTpyKumii [3, c. 194-218].
Cocras npectymenuss «Hapyenue
3aKOHO/IATEIbCTBA O KOHTHHEHTAJIbHOM
menbhe Ykpauns (c1. 244 VK) onpene-
JISI€T OTBETCTBEHHOCTD (DM3MYECKOTO JINLIA,
OTBETCTBEHHOIO 3 IKCILIyaTaluI0 TEXHO-
JIOTHYECKHUX YCTaHOBOK WJIM IPYTUX UCTOY-
HHUKOB OIIACHOCTH B 30HaX 0E30I1aCHOCTH
Ha KOHTHHEHTAJIbHOM Iuejibpe YKpauHbl,
3a HETNPHUHATHE Mep IO OXpaHEe >KHBBIX
OpraHu3MOB MOpS OT JCHCTBUSI BPEIHBIX
OTXOZIOB WJIM OTIACHBIX M3JIy4YCHHUH U SHEp-
run. CyOBbeKT HpecTyIUICHUs, MpPeLycMo-
TpeHHOTO B 4. 2 cT. 244 YK, — mHOCTpaHIIHI,
KOTOpbIE MPOBOJAT Ha KOHTHHEHTAJIbHOM
mesnbde paboThl, HENPeayCMOTPEHHbIC
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COOTBETCTBYIOIIUM JIOTOBOPOM HJIM BO-
obme 0e3 CrnenuajIbHOrO  pa3pelleHus
[4, c. 125-130].

CyObeKkToM  MpeCTyIUIeHHH,  CO-
CTaB KOTOPBIX IIPEAYCMOTPEH B CT.
cT. 248 1 249 YK VYkpaunsl, sBisercs ¢u-
3U9ECKOe BMEHSEMOE JIMI0, KOTOPOMY Ha
MOMEHT COBEpIICHUS IPOTHBONPABHOI
OXOTBI, 3aHATHS PHIOHBIM, )KHUBOTHBIM HITH
JIPYTMM BOIHBIM JOOBIBAIOIINM ITPOMBIC-
JI0M mcnomHmwIoch 16 set. Kak coBepe-
HUE HE3aKOHHOW OXOTBHI JIOJDKHOCTHBIM
JIMLIOM C HUCIIOJIB30BaHUEM CBOETO CITyxke0-
HOTO TIOJIOKEHUs], TO €CTh NPECTYIUICHHE,
npexycMoTpenHoe 4. 2 cr. 248 VK, Heo0-
XO/IUMO KBaTU(UIMPOBATH JIESHUS JJOJDK-
HOCTHBIX JIMIl OPraHOB HCIIOJIHHUTEIbHOM
BJIACTH B cepe OXOTHUYBEIO XO3SHUCTBA
U OXOTHI B OOJACTH OXPaHbI OKPYXKako-
el TPUPOAHONM Cpebl, MOIb30BaTENCH
OXOTHUYBUX YTOJIWH, a TaKxke AeHCTBUs
JOJDKHOCTHBIX ~ JIMI[  TPaBOOXPAHUTENb-
HBIX OpraHOB, 3aKOHOMATEIHHON BIACTH,
KOTOpBIE WCIIONB30BANN JJISI COBEPILCHUS
MIPECTYIUICHHUsI CBOE CITy>kKeOHOE ITOoIoxKe-
HUE. B TO ke BpeMs HeNlb3sl COmIaCHUTHCS
¢ mHeHueM B. Kinmvenko o nosoxy Toro,
YTO OXOTY, COBEpIICHHYIO CYAbEH, ciefy-
eT KBAIM(HULMPOBATH 110 NPU3HAKY OXOTHI
«IOJDKHOCTHBIM JIMLIOMY». DTO IPOTHBOpE-
yuT nojokeHusM ct. 364 YK, Beas B 3TOM
clly4ae Cy/ibsl BBICTYIIAET YACTHBIM JIMLIOM
[3,c. 194-218].

CyObeKkTaMd HE3aKOHHOTO  3aHSTHSI
PBIOHBIM, 3BEPUHBIM WIA JPYTUM BO-
JHBIM JTOOBIBAIOIIAM TIPOMBICIIOM, CpPEIN
WHBIX, MOTYT BBICTYNaTh MPEICTABUTEIIN
FOPUIANYECKOTO JINIA, OCYIIECTBISIONIETO
CBOIO JIEATETBHOCTD IIPH OTCYTCTBHU CIIe-
LMAJIBHOTO PAa3peIlCHus, JIUNA, JeATENb-
HOCTb KOTODPBIX CBfi3aHA C BBINOJIHEHHEM
OIIpe/IeICHHO PaboThl, 3aKIIOYaIOIIeHCs
B TPUMEHEHHH (CepBHCE) TPAHCIIOPTHBIX
Cpe/CTB, Ha KOTOPBIX OCYILIECTBIISAETCS He-
3aKOHHBIN BOJIHBIN MPOMBICEN, U KOTOPbIE
HETIOCPE/ICTBEHHO YYaCTBYIOT B IIOI0OHOM
npomsicie. Eciu He3akoHHOE nCnoab30Ba-
HHUE TPAHCIOPTHBIX CPEJCTB C IIENbI0 3a-
HSTHSL BOTHBIM HPOMBICIIOM COBEPIIACTCS
JOJDKHOCTHBIM JIMIIOM, B PaCHOPSDKCHUN
KOTOPOTO HAaXOJITCSl yKa3aHHBIE TpaHC-
MTOPTHEIE CPEZICTBA, U TAKIMH ACHCTBHSIMEI
MPUYMHSETCS CYIIECTBEHHBIM Bpex WIN
TSDKKHME TI0CNEJICTBUS, YKa3aHHOE JIOJDK-
HO JIOTOJHUTENBHO KBAIU(UIMPOBATHCS
KaK 3J10ynoTpeOlieHHe CirykeOHbIM MO-
noxenueM (ct. ct. 364, 3641 YK). Ecin
JOJDKHOCTHBIC JIMI[A HPHPOIOOXPAHHBIX
OpPraHoB  CaMOCTOSITENIbHO ~ COBEPILIAIOT

HE3aKOHHOE 3aHSITHE BOAHBIM JI0OBIBAIO-
MM TIPOMBICIIOM HJTH BCTYTIAIOT B CTOBOP
¢ OpakoHbepamH, TaKHWe JCHCTBUS JIOIIK-
HBl KBATU(UIMPOBATECS HE TOIBKO 10
cT. 249 VK, HO M 1O COOTBETCTBYIOIINM
CTaThsIM, yCTaHABJIMBAIOIIMM OTBETCTBEH-
HOCTb 3a IPECTYyIUICHUA B cepe ciryxed-
HOM IeSITeTIbHOCTH.

Anamusupys crareio 250 YK, cneny-
€T CcKa3aTb, YTO OTBETCTBEHHOCTD 3a IPO-
BEJICHHE B3PBIBHBIX paboT ¢ HapylIeHHEM
IpaBUJI OXPaHbl PHIOHBIX 3allacOB HECET
¢du3nyeckoe BMEHsIeMOe JIHI, O0s3aH-
HOe coOMIoaTh NpaBUiia OXPaHbl PHIOHBIX
3amacoB MU TPOBEJCHUM TakWX paloT.
Takumu MOTYT OBITH JOJDKHOCTHEIE M He-
JIOJDKHOCTHBIE JIMIA, HA KOTOPBIX B CHITY
TpeOOBaHMI HOPMATHBHO-TIPABOBBIX aK-
TOB BO3JIOKEHBI O0S3aHHOCTH TIO BBITION-
HEHUIO TIPaBWJI OXPaHbl PHIOHBIX 3aIlacoB
IIPY TIPOBE/ICHUH B3PbIBHBIX PadoT.

Kpome Ha3BaHHBIX TpoOIeM obmieTe-
OPETHYECKOTO XapakTepa, Ha3peBIIUM SIB-
JISIeTCS. BOIIPOC OTBETCTBEHHOCTH IOPH/IH-
YECKHX JIMI] 33 COBEPILIECHHE MPECTYIMHBIX
NIesIHUIA B paccMarpuBaemMoii cdepe.

Hosgelinee 3aK0HOIATEIECTBO OTHEb-
HBIX HMHOCTPAHHBIX TOCYJapCTB IIpemyc-
MaTpUBAET YTOJIOBHYIO OTBETCTBEHHOCTH
IOpUANIECKUX JnIl. B wacTHOCTH, 3aKOHOM
00 YroJOBHOW OTBETCTBEHHOCTH IITa-
ta Hbto-Mopk ycraHoBIeHo HakasaHde
B BHze wmrpada B pasMepe 5 ThIC. J0JIa-
poB CIIA juist FOpUIMYECKHX JIUIL B CITy-
Yyae OCY)XAEHUS UX 3a INPECTyIICHHE, 3a
KOTOpoe (DU3MYECKOMY JIMIy MOIJIO Obl
OBbITh HA3HAYCHO TIOPEMHOE HaKa3aHHe.
CeronHss BIMSHUE AHIVIO-AMEPUKAHCKOM
U HEMELKOH JIOKTPMH YTOJIOBHOTO IIpa-
Ba TPENONpEeNseT pPACIIMPEHUE Kpy-
ra CTOPOHHMKOB KOHIICIIMH YTOJOBHOM
OTBETCTBEHHOCTH  IOPUIMYECKHX  JIUIL
B Pa3IMYHBIX CTPAHAX MHPA, CICACTBHEM
Yero CTAaHOBUTCS 3aKPEIUICHHE B HalHO-
HaJIBHOM 3aKOHOJATEeIbCTBE STHX TOCY-
JTapCTB  COOTBETCTBYIOIINX IOJIOKEHUI
[5, c. 182-185].

B mpaBoBBIX Kpyrax pacrpocTpaHEHO
MHEHHE O HEBO3MO)KHOCTH YTOJIOBHOHM OT-
BETCTBEHHOCTHU FOpUIMYECKUX JinLl. [Ipuns-
TO CUHUTATh, 4TO: 1) Takask OTBETCTBEHHOCTh
HE COOTBETCTBYET IPHHIMIAM JIMYHOH
Y BUHOBHOM OTBETCTBEHHOCTH; 2) mrpad-
HbIe CAaHKIMHM M 3aKPBITUA TPEAIPUATHS
BO3MOYKHBI B TPKIAHCKOM TOPSIIKE; 3) MO
KOJUIGKTHBHON ~ OTBETCTBEHHOCTBIO  MO-
TYT CKPBIBaThCS UCTHHHBIE MPECTYITHHUKU.
IOpuanaeckue nuna Taxke He MOTYT BBI-
CTymarh CyObeKTaMH TPECTYIUICHUs, MOo-

CKOJIBKY B JIFOOOM CiIy4yae pellieHHEe B MH-
Tepecax TaKoro JIMIA MPUHIMAeT NMEHHO
YeJIOBEK, MOITOMY M YIOJOBHAs OTBET-
CTBEHHOCTb 33 COBEPILIEHHOE NPECTYILIe-
HHE JIOJDKHA BO3JIAaraThCs Ha HETo, a He Ha
YUPEXKICHHE, KOTOPOE OH MPEACTABIISCT.
CrienoBaTeNibHO, NPH COBEPIIEHUM IIpe-
CTYIIHOTO JESIHUS JIOJDKHOCTHBIM JIMLIOM
OpraHM3alliM, B TOM 4YHCJIE B MHTEpecax
CITyXOBI, yTOJNIOBHAas OTBETCTBEHHOCTD
BO3JIaraeTcsl IMEHHO HA YKa3aHHOE JIUIIO.
MHorue aBTopBsI MOIAEPKUBAIOT U/ICIO
CYIIIECTBOBAHMSI YTOJOBHOW OTBETCTBEH-
HOCTH ropuamueckux Jmmi. IloxpoGuee
OCTAQHOBHMCSI Ha XapaKTEPHUCTUKE TaKHX
yTBepykIeHuiH. CUnuTaeTcs, 4To Takas OT-
BETCTBEHHOCTb OOYCJIOBJIEHA DSJIOM IPH-
yuH: 1) 0OIIECTBEHHBIM (ITyOIHYHBIM)
MHEHHEM, KOTOpPOE BOCIIPUHHUMAET KaK
HedhekThBHBIE IITpadHbBIE CAHKIWH,
NpUMEHSEMbIe K IOPHIMYECKUM JIULAM
B ITOPSI/IKE TPaKIaHCKOM OTBETCTBEHHOCTH;
2) pacrymieii 00IIECTBEHHON OMACHOCTHIO
NPECTYNHBIX HApYIICHUH MpaBUI pallu-
OHAJIBHOTO HCIIOJIB30BAHUS  [IPHPOJIHBIX
PECYpCcoB U OXpaHbl OKPY’KarOLIEH cpefbl;
3) BO3pacTaHMEM pPOJU MEXKITYyHAPOIHBIX
WHBECTHIHMI B HALIMOHAJIbHOM SKOHOMHUKE,
BO3HMKHOBEHHEM KOJUIEKTHBHBIX TMpel-
HPHUATHI U HTHOCTPAHHBIX KOMITAHUH.
BuiBoabl. V3yueHue BbILIEYIIOMSHY-
TBIX TOYEK 3PEHHUS ITI03BOJISET OXapakKTe-
pu30BaTh U OOBEIMHHUTH MBICIH ABTOPOB,
KOTOPBIE MOJIOKUTEIBHO OTHOCSATCS K Yro-
JIOBHOM OTBETCTBEHHOCTH IOPUIMYECKHX
mui. K takoBeiM otHOCsTCSE: 1) (akTrde-
CKOE CYIIECTBOBAHHME pPABHBIX YCIIOBHUIL
JIEeCIIOCOOHOCTH B YTOJOBHOM H TpPak-
JTAHCKOM TIpaBe; 2) TIEpPCIIEKTHBA Ha3Ha-
YeHMSl HaKa3aHWs Ui HUX; 3) HaJu4due
YTOJIOBHOW OTBETCTBEHHOCTH FOPHIHIE-
CKHX JIMI[ BO MHOTHX ITPABOBBIX CHCTEMaX
U WX YCTOWYMBOCTH;, 4) DKOHOMHYECKast
Hed(pPeKTHBHOCTH MTPadoB Uil IOPUAN-
YeCcKuX JIUIT, 5) pekoMeHganuu EBponeii-
CKOr0 KOMHUTETa I10 MpodiieMaM MpecTyI-
Hoctu Coera EBpombl BCTath Ha MyTh
NPU3HAHKA IOPUIMYECKHX JIHI CyObeKTa-
MU YTOJIOBHOW OTBETCTBEHHOCTH 3a IIpe-
CTYIUIEHUSI TIPOTUB OKPY>KAIOIIEH Cpenbl;
6) BO3pacTaromas OMacHOCTh MPECTyILIe-
HUM, TOCATAIOIINX HA OKPYKAIOILYIO CPEY;
7) HacymHas HeoOXomMMOCTh APpderTrB-
HOM OXpaHBI OKpY’KAaIOIIEH NPHPOTHOI
cpenpl. YkazaHHbIe (haKTOpbI U 00y CIIaBIIu-
BAIOT 3aKOHOMEPHOCTb YTOJIOBHOH OTBET-
CTBEHHOCTH FOPHANYECKUX JIMIL.
IMepeunciieHHbIe COCTaBBI MPECTYILIE-
HUH TPOTHB OKPYXKaOLIEH cpeibl Moj-



TBEP)KNAIOT HAJMYME B KaXKIOM M3 HHUX
HPHU3HAKOB CIELUAIBHOIO CyOBbEKTa B CBS-
31 C HEOOXOJMMOCTBIO COOMIONATH CIICLH-
albHbIe TPeOOBaHMSA M HpaBuia. ToIbKo
3a MPECTYIUICHUs, NPEeIyCMOTPEHHBIE CT.
CcT. 239-1,239-2,240, 4. 1 cT. cT. 244, 245,
246, 4. 1 cr. ct. 248, 249 u 252, orBeT-
CTBEHHOCTh HeceT obmmii cyonekt. Ilpu
9TOM JIMIIb JBE U3 YKAa3aHHBIX cTareil (CT.
cT. 244 n 248 YK) packpbIBatoT NPU3HAKU
CIIENMATIBHOTO CyObeKTa Kak KBalu(uuu-
PYIOILIHE TT0 OTHOIIEHHIO K OCHOBHOMY CO-
CTaBy HPECTYIICHUSL.
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IHHOHATHUE U COAEPKAHUE
NHOPOPMAIIMOHHOI'O OBECIIEYEHUA
OPTAHOB NYBJIMYHOM AIMAHUCTPAIIUH
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3aBeAYIOIIUI KadeIpoii rpaskIaHCKO-IIPABOBBIX TUCIIUILTHH
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AHHOTALIUSA
B crarbe nmpoaHanM3MpoBaHBl HAayYHbIC KOHIEMIMU MOHATHS «HH(OpPMAaNOHHOE
obecriedeHue», ONpeJIeIeHbl ero 00IIue IIPU3HAKH, PACCMOTPEHBI 0COOCHHOCTH HH(OP-
MAaIMOHHOTO 00€eCIIeUeH s OPTaHOB MYOIMIHON aIMIHUCTPANNH, CPOPMYITUPOBAHO aB-
TOPCKOE MOHSTHE U ONPEAEIEHBI IIEPCIIEKTUBEI €0 JIerHTHMAIIHH.
KiroueBble ciioBa: opranbl myOaM4HON aJMHHHCTpaLUH, HHOOPMALMOHHBIE TO-
TpeOHOCTH, HH(OPMAIIOHHOE o0OecTieueHne, HH(pOopMaIys, HH(POPMAIOHHEIE TpaBa.

CONCEPT AND CONTENT OF INFORMATION SUPPORT
OF PUBLIC ADMINISTRATION BODIES

Anna BLINOVA,

Candidate of Law Sciences, Associate Professor,
Head of the Department of Civil Disciplines, Law Faculty
Private Institution of Higher Education
“Dniprovsky University of the Humanities”

SUMMARY
The article analyzes the scientific concepts of the concept of “information support”,
identifies its common features, discusses the features of information support of public
administration bodies, formulates the author’s concept, and identifies prospects for its

legitimation.

Key words: public administration authorities, information needs, information sup-

port, information, information rights.

IMocranoBka mnpodiaembl. B cospe-
MEHHOM IIPAaBOBOM IIOJI€ YKpawHBI HET
Gornee IMHAMUYHON OTpaciu MpaBa, deM
unpopmarmonHas. Kak ormeuaer B. I'as-
JIOBCKHMH, cerofHs B YKpauHe CyLIECTBYET
6omee 3 000 HOPMATUBHO-TIPABOBBIX AKTOB,
KOTOpBIE MPSIMO MITH KOCBEHHO PETYIUPYIOT
MH(OPMAIMOHHbIE OTHOLICHHUS B OOIIECTBE
[6, c. 100]. KoHuenuuu pa3BUTHS 3JEK-
TPOHHOTO YIpaBIEHUS] B YKpauHe, JJeK-
TPOHHOM JeMOKpaTuu B Ykpaure, 1udpo-
BOW SKOHOMHKH U OOIIECTBa YKpauHbI Ha
20182020 rr., yTBEp)KACHHBIE PACIIOPS-
skeHussMu  Kabunera MunnctpoB Ykpan-
el B 20172018 rr, onpenemnsitoT HOBBIE
HOJXO/BI K MH(OPMAIIMOHHOMY obecriede-
HHIO OPTaHOB IMyOJIMYHON aJMUHUCTPANH
[19; 20; 21]. CoBpemennoe wnnhopMaI-
OHHOE OOecIeYeHHe OPraHoB ITyOIMYHON
aJIMAHHCTPAIMK  JIOJDKHO CTPOUTBCA Ha
OCHOBE  MH(OPMAIMOHHO-TEIIEKOMMYHH-
KalMOHHBIX CHUCTEM MOIIEP>KKU MPHHSITHS
YNpPaBIEHUECKNX PEIICHUH W aBTOMAaTH-
33U AJMUHUCTPATUBHBIX IIPOLIECCOB;

nu(ppPOBOH JEMOKpaTHH, a HMMEHHO HH-
(dopmaroHHOoro  olecriedeHusT  dJeK-
TPOHHOM  IIapIaMeHTa,  e-TOJIOCOBAHMS,
e-mpaBoCyMsl, e-Meauanuu, e-pedepeH-
JIyMOB, €-KOHCYJIBTALHH, e-1eTH-
117178 €-TIOJINTUYECKUX KaMITaHWH,
€-OIPOCOB; PEAN3ALNN KOHLEHIMI «YM-
HBI TOpOIY; BBEACHHS IM(PPOBU3ALMH
TOCYIapCTBEHHBIX YUPEKICHUH yepe3 pea-
JIM3ALMI0 KOHIIENIMI 1udpoBoro padouero
MeCTa roCyIapCTBEHHOTO CITY KaIlero, MHO-
TOKaHAJIBHOIO MH(OPMUPOBAHUS ¥ HpPHU-
BIICYCHUS IPAXIAH, KOHLUEHIHN OTKPBITBIX
JAHHBIX C HCIOJB30BAaHUEM 3JICKTPOHHBIX
mwiarpopm, Hampumep, «[paxkmaHckoe 00-
LIECTBO M BHacTh» win «EnuHas cucrema
MECTHBIX METHIHMI; UU(POBBIX rocyaap-
CTBEHHBIX IUIAaT(GOPM; OOCCIICUCHHUS JIeK-
TPOHHOTO B3aHMOZEHCTBHS TOCYHapCTBEH-
HBIX HH(OPMALMOHHBIX PECYPCOB W T. II.
OddexTnBHOE BHEPEHNUE HOBBIX TEXHOIO-
I'Hil B MEXaHU3M ITyOJIMYHOTO YIIPABJICHUS
TpeOyeT ONpeneNeHus KIIOUEBBIX IIPUH-
UIoB  MH(OPMAMOHHOrO  o0ecreyeHust
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OpraHoB IyOJIMYHOM aJMHUHHUCTpAL1H, pea-
JIM3YEMBIX Yepe3 COAEPIKAHNE €ro MOHSTHS.
Lenbio M 3a1a4H CTATBH SIBISACTCS
OIpe/Ie]IeHHe OCHOBHBIX IPU3HAKOB MO-
HATUSL «HHPOPMALMOHHOE 00ecIeueHuey,
BBIAICHEHHE €ro COJACp)KaHUs Ha OCHOBE
aHAJIM3a CYLIECTBYIOUIMX HAyYHBIX KOH-
LeMuMi, (OpMYIIHPOBaHHE aBTOPCKOTO
OIpe/esICHNsT TOHATHS  «HH(OPMAIHOH-
HOe o0ecIieueHne OpraHoB MyOINIHOM aji-
MHHHCTPALMNY», & TAKKe MEPCIEKTUB €ro
HOPMAaTHBHOTO 3aKPETUICHUSL.

Cocrosinne  ucciaegopanusa. Co-
JiepXKaHue TIOHATHA «MH(OPMALMOHHOE
obecrieueHre» M €ro OCOOCHHOCTH NpH
IIPUMEHEHUN B JESTEIBHOCTH PA3JIMYHBIX
CyOBEKTOB WJIM B Pa3MYHBIX IPOLECcax
u3yJanud Ttakue ydenole, kak: JI. Bamaba-
HoBa, E. bonmapenko, B. T'omgun, P. Ka-
moxubii, B. Jlymep, FO. Maxcumenko,
I1. Makymes, C. Ilerpenxo, E. Pe3uenko,
JI. Tepewenko, I. Turopenko u apyrue.
OnHako OTAENbHOE HAyYHOE HCCIeNOBa-
HHE COJICPIKaHUs TIOHATHS «HH(POpMAIIU-
OHHOE oOecIiedeHe OpraHoB IMyOINIHOI
AJIMIHUCTPAIMN» HE ITPOBOJMIOCH.

H3i0:keHne OCHOBHOTO MaTepHaJia.
VBennyeHne 00beMOB MH(OPMAIIMOHHBIX
OTHOILICHWI B myOnuuHO# cdepe 3a mo-
clie[iHee ACCATHIIEeTHE MOOYMIO HayqyHOe
00IIECTBO CKOPPEKTHPOBATh BEKTOP HC-
CIICJOBaHUII B 3TOM HAIPaBJICHUH, YTO
MPUBEJIO K BO3HUKHOBEHHIO 3HAYMUTEINb-
HOTO KOJMYECTBA HAYYHBIX KOHLCTILINI
U TIOIXOJI0B K MOHMMAHHIO TEPMHHA «HH-
(hopmMannoHHOE 0OeCIIeueHUE).

Pesynbrarsl ncciaenoBaHus HHPOpMa-
IIMOHHOTO 00ECTIeUeHNs! pa3INIHbIX CyOb-
€KTOB U IIPOIIECCOB OTPAXKEHBI B ABTOPCKUX
onpeneseHusx 3toro nouarus. Tak, P. Ka-
JIFOXKHBIN TIpeutaraeT 1oz MHGOpMaloH-
HBIM 00€CIICYEHUEM CHCTEMBbI YIIPABJICHUS
MIOHUMATh COYETAHNE BCEX MCIOIIb3yeMBbIX
crenu(pUIECKUX CPEACTB U METONOB €e
00paboTKH, a TaKKe JASSITEILHOCTH CIie-
LHUATHCTOB 1O 3(P(EKTUBHOMY HUCIIONb-
30BaHUIO JIAHHBIX, CBCACHUH, 3HAHUU
B OpraHM3allMM YIPABICHUS KOHKPETHOM
cucremont [11, c. 7-11]; JI. Tepemenko
ompenenseT HHPOPMAIOHHOE odecrede-
HHE KaK B&XHBII 3JIEMEHT aBTOMATH3UPO-
BaHHBIX HH()OPMAIIMOHHBIX CUCTEM yueTa,
MpeHA3HAYCHHBIX I OTOOpaYKeHHS MH-
(opmanuu, XapakTepH3yIoIeH COCTOsIHIEe
YIpaBIsgeMOro oObeKTa M SABISIOIICHCS
OCHOBOM JUISl TIPUHATHS YIPABICHYECKHUX
peuenwmii [24, c. 32]; JI. banabanosa onpe-
nemsier  MH(OpPMAIMOHHOE O0ecreueHne
KaK COBOKYITHOCTh JCHCTBUH IO mepenaye

HEOOXOMMMOM JUISl YIPaBICHUECKOH Iesi-
TENBHOCTH MH(OPMALINK B YKa3aHHOE Me-
CTO Ha OCHOBE OMNPEJENICHHBIX MPOLELyp
C 3aJIaHHOM TMEPUOIMYHOCTRIO [2, c. 9];
C. IleTpeHKO cUMTAET, YTO MM SIBISIETCS
COBOKYITHOCTh ~ PEaJIM30BaHHBIX  pellle-
HUI 110 o0beMaM HH(pOpPMAINH, ee Kade-
CTBEHHOMY M KOJIMYECTBEHHOMY COCTaBY,
pasMmereHnio M (opMaMm OpraHM3aliy,
LETBI0 SBISETCS CBOEBPEMEHHOE IPe/io-
CTaBlICHHE HEOOXOAMMOW M JIOCTATOYHOM
nHGOPMALMY TS IPUHATHUS YIPaBIICHYE-
CKHX peleHui, odecreunBaronmx ddex-
TUBHYIO JICATEIILHOCTD KaK IPEAIPHUATUS
B IIEJIOM, TaK U €r0 CTPYKTYpPHBIX MOIpa3-
nenenui [16, c. 20]; I. TutopeHko cuntaer
“HPOPMAITOHHOE 00eCIIeUYeHNE BayKHEH-
IIMM 3JIEMEHTOM HH(OPMaINOHHBIX CH-
CTeM M HMH(POPMAIMOHHBIX TEXHOJIOTHH,
MpeTHa3HaYeHHbBIM JIJIsI OTOOpaKEeHHs MH-
(opmanuu, XapakTepHu3yolel COCTOsIHIEe
YIpaBisieMoro oObeKTa 1 SBJIAOIIeHCs Oc-
HOBOM U1l NPUHATHS YIIPABICHYECKUX Pe-
LICHUH, COBOKYITHOCTBIO €IHHOI CHCTEMBI
ToKasaresei, OTOKOB MH(pOpMaLiK — Ba-
PHAHTOB OpraHU3alUH JOKyMEHT0000pO-
Ta; CHCTEMOW KJIAacCU(DUKAIMU W KOIH-
pOBaHMSI SKOHOMHMYECKOM HH(OpMALHH,
JIOKYMEHTALMd M Pa3IUyYHBIX HH(DOpMa-
LIMOHHBIX MacCHBOB ((hailiibl), XpaHSIINX-
Csl B MalllMHE U HA MAIIMHHBIX HOCHTEJISX
1 MMEIONINX pa3HyIo0 CTENEHb OpraHH3a-
uw [10]; IT. Maxy1eB onpezernsier ee Kak
YacTh YNPaBIEHUECKON IESTeTbHOCTH IO
aHaJM3y, IUTAHMPOBAHHMIO W IIOATOTOBKE
YIpaBIEHYECKUX PEIeHHH, KOTOpas IIpeji-
cTaBisieT coOOM HenpepbIBHBIA Npolece
00pabOTKN | HCIIONb30BaHMs HHpOpMa-
UM O COCTOSTHUM ()yHKIIMOHUPOBAHUS CHU-
CTEeMbI TOCYIapCTBEHHOMN UCIIOTHUTEIBHON
CIIy’KOBI, OCYILECTBIACTCS C IOMOILBIO
UHQOPMALMOHHBIX CPEACTB M METOJOB,
MPUBOAUT K ()OPMUPOBAHHIO HH(POPMAIIHU-
OHHBIX (DOHJIOB, HalpaBlieHa Ha olecrie-
YEHHE HaJJIeKAIEero (yHKIMOHUPOBAHUS
CHCTEMBI ~TOCYIapCTBEHHOH  HCIIOJIHH-
TeJIBHOHM Ciy0b1 Yikpaunsl [15, c. 335].
B. JIymep nox nHpopManmoHHbIM obecrie-
YEeHHEM OpraHOB MPOKypaTypbl YKpawuHbI
MOHUMAET KOMIUICKC HOPMATHBHO-IIPABO-
BbIX, OPraHU3allMOHHO-YNPABICHYECKHX,
Hay4HO-TEXHUYECKUX U JAPYIHX MEpOIpH-
SITUA OObENUHEHMs] BCEH HCIIOIb3yeMOit
B OpraHax IpOKypaTypbsl HH(OpMAIHH,
crienu(UUECKuX CPEACTB U METO/OB €e
00pabOTKH, HCIONB30BAHMUS, HCCIIEI0Ba-
HUsL, XpaHeHus u 3amutsl [13, c. 340]. Ilo
muenuo B. EnbiioBa, undopmarmontoe
obecriedeHHe MPEICTABIsET CO00H Co-

BOKYIIHOCTb B3aMMOCBSI3aHHBIX OpraHu-

3alIMOHHBIX, [IPABOBBIX, MOJIUTHYCCKHX,
COLMATIbHO-9KOHOMUYECKHUX, Hay4HO-TEX-
HUYECKHX, IPOU3BOJICTBEHHBIX MPOIIEC-
COB, HAIpPABICHHBIX HA CO3JJAHHE YCIIOBUI
JUISL yIOBJIETBOPEHHST HMH(OPMALIOHHBIX
noTpeOHOCTel rpakiaH M o0IecTBa Ha
OCHOBE CO3JJaHMs1, PA3BUTHS M UCIIOJIb30Ba-
HUS THOOPMALIMOHHBIX CUCTEM, CeTeH, pe-
CypcoB ¥ MH(OPMALMOHHBIX TEXHOJIOTHA,
MOCTPOCHHBIX Ha OCHOBE HNPHMEHEHHS
COBPEMEHHO! BBIYMCIUTEIBHON U KOMMY-
HUKaMoHHOU TexHUKH [9, c. 101]. E. boH-
JIAPEHKO CUYMTACT, 4TO HH(OPMALHOHHOE
obecrieyeHne — 3TO MPOLECC YIOBIETBO-
peHust MoTpeOHOCTeH B MHpOpPMALUH, Oc-
HOBAHHBII Ha IPUMEHEHUH CHEIUAIIbHBIX
CpEJICTB U METOZIOB €€ MOyueHus, oopa-
OOTKH, HAKOIUICHHUS U BBIIAYM B yIOOHOM
JUISL MCIIOJb30BaHUA BHJE, a CTPYKTypa
9TOro obecrieueHne BKIOYaeT HHpopma-
LMOHHBIA (OHJ U CreHUAIbHbIE PUEMBI
U MeTozibl MH(OPMAIMOHHOTO obecreye-
Hus [5]. B. Tonue onpenenser 3ama4n wH-
(opmanmonnoro obecmeuenus [8, c. 37],
KOTOpBIE, Ha HALI B3IJIS, PACKPHIBAIOT €ro
COllepIKaHHUE W SIBISIIOTCS YHUBEPCAIbHbI-
MH JUTSI BCEX OPraHOB IyOIHYHON a[MUHH-
CTparLvH.

‘YKa3aHHOE BBIIIE CBUIETENBCTBYET 00
OTCYTCTBMHU €IMHCTBA HAyYHOTO COOOIIIe-
CTBa OTHOCHTEJIBHO COJICPKAHUS TEPMHHA
«uH(MOPMAILMOHHOE OOecreyeHHney», orpe-
JIeTIeT 1oJe 11 Pa3MBIIUICHUH IS BbI-
JIENICHUsI ero 000O0IAIOINX TTPH3HAKOB.

W3 mpuBeneHHbIX ONpeneneHuil mMo-
HATHA «UH(POPMAIMOHHOE O0ECIIeUeHHE
MO)KHO BBIICNIUTH €ro OOIINE TPU3HAKH:
1) mens — ymoBieTBOpeHHE HH(pOPMAI-
OHHBIX TOTpeOHOCTEl m obecreueHue
peanuzaui  MHQOPMALMOHHBIX  [PaB;
2) pecypc — unbpopManus, BHI, Kade-
CTBO, 00BEM, CTPYyKTypa, (opma, CpoK
U HOCUTEIIM HCIOJIb30BAaHUS  KOTOPOM
OIIPEIENIAOTCS.  MH(POPMAMOHHBIMU  TIO-
TpeOHOCTSIMH M TIpaBaMH  CyObeKTa;
3) coxepikaHHe — HEMPEPbIBHBIN Mpo-
LIECC, COCTOSIIMI W3 pa3iIMYHbIX BHJIOB
uHpopMaIMOHHO# nesTenbHOCTH; 4) Me-
TOJIBI — CO3/IAaHUE, MCIIOJIb30BaHUE, HCCIIe-
JIOBaHME, XpaHEHHE, 3alluTa, Iepeiaya,
00paboTKka, yHUYTOKEHHE HH(OPMAINY;
5) cpeactBa — WH(POPMAIMOHHBIC CHCTE-
MBI, CETH, PECypchl M MH(OPMAIHOHHBIC
TEXHOJIOTHUH, TOCTPOCHHBIC HAa OCHOBE
NPUMCHCHHS ~ COBPEMCHHOW  BBIYHCIIH-
TENBHOH ¥ KOMMYHHUKAIIMOHHON TEXHHKH;
6) MepBl 10 peanu3ay HHPOPMaLHOHHO-
ro obecreyeHns1 — KOMIUIEKC HOpMaTHBHO-
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[PaBOBBIX, ~ OPraHU3ALMOHHO-YIIPABIICH-
YECKHMX, HAyYHO-TEXHHYECKHX M JAPYrHX
MEpONpUsITHiA; 7) CyObeKT — (pu3ndecKue
U IOPUJIMYECKHE JIMIA U UX 00beJMHEHHMSI.
TToCKONBKY KIIFOYEBBIMH SJIEMEHTAMH
MOHATHS «MH(POPMALMOHHOE obecmeye-
HHE OpraHOB IyONMYHON aIMHUHHCTpA-
LU SIBISTIOTCS TOTpeOHOCTH U nH)Op-
MaIMOHHBIE TIpaBa ITHX CYOBEKTOB, TO
MIPUBEZEM COOCTBEHHBIC OMPEICTICHUS
ITUX MOHATHH, CPOPMYIHPOBAHHEIE B ITpe-
JBLTYIINX HAay4HbIX padorax. [Ipemnaraem
MH(POPMALMOHHBIC MTOTPEOHOCTH OPraHOB
myOIMYHON aJMUHUCTPALMN OIPEENIAT
KaK OOBEKTHBHO CYILIECTBYIOLIHE HH(OP-
MaIMOHHBIE TPOOJIEMBI, CBA3aHHbIE C He-
JIOCTATKOM, HE/IOCTOBEPHOCTHIO, HETOIHO-
TOIl MH(OpPMALMKM O BCEX HANpaBICHUS
(DYHKIIMOHUPOBAHUSI OPTAHOB MyOIUYHOM
AJIMMHHCTpAIIMK Ha BCEX CTAJHAX MX XKU3-
HEHHOTO IMKJIA, pEIIeHHe KOTOPBIX Ha-
MIPABJICHO HAa COBEPIICHCTBOBAHNE PaOOTHI
OpraHoB IyOIMYHON aIMUHHCTPAIINH, HE
npoTHBOpednT KoHCTHUTYymMHM W 3aKoHAM
VKpauHbl, CIpPaBEIMBOCTH, 100pOCO-
BECTHOCTH, Pa3yMHOCTH M WHBIM oOOIIie-
NPHUHATBIM TIPAaBOBbIM ocHoBaM. Ilon uH-
(hOpMAlMOHHBIMH HMHTEpECaMu OpPraHOB
myOIMYHOM  aAMMHHMCTPALMK  [TOHUMAaeM
OCO3HAHHOE, O(MUIMAIBHO HPU3HAHHOE
U TOJUIEP)KAHHOE TOCYIAPCTBOM CTpeMIIe-
HHE, PEATN30BaHHOE B HOPMATHBHO-PEIvIa-
MEHTUPOBAHHON JICSTEIBHOCTH OPraHOB
myOMMYHOM  aJMHHUCTpALMM 1O  TIOJIy-
YEHHIO, HCIOIB30BAHUIO, PacHpOoCTpaHe-
HUIO, XpaHeHnio uH(opManuu 000 BCex
HAaIpaBJICHNSAX (YHKINOHUPOBAHUS Opra-
HOB TyOJIMYHOM aAMHUHUCTpPAINN Ha BCEX
CTaqUsX WX JKU3HEHHOTO IMKJIA C IEJIBbI0
YIOBJIETBOPEHUsI HMH(OPMAIIMOHHBIX 10~
TpeOHOCTEe 3THX OpraHoB [4, c. 79].
JlelicTBytoIeE  OTEUECTBEHHOE  3a-
KOHOZIATENIbCTBO HE CONEPIKMT Olpesere-
HUS TIOHATHUS «IyOJNIMYHAs aJMHUHHCTpA-
LS, TOJBKO UCIIONB3YET €ro, HalpHMep,
B TaKMX JIOKYMEHTAaX, KaK: HOCTaHOBJICHHE
Bepxosnoit Pagsr Ykpaunsr «O Pexo-
MEHJALUSX MapJIaMEeHTCKHX —CIIyIIaHUH
«JleuenTpanuzanus BiIacTH B YKpauHe.
Pacmmpenne mpaB MECTHOTO CaMOyTIpaB-
nenus» [17] n Vkas Ilpe3unenta Ykpau-
HBl «O CTparerny ycTOHYMBOTO Pa3BUTHS
«Ykpanna — 2020»» [18] B pakypce pe-
(hopmupoBaHus MyOINYHON aJMUHHCTpA-
i B YkpamHe. B coorBercTBHM C TO-
noxeHusiMu npasa EBponeiickoro Coroza
(manee — EC), xak ormeuaer T. Benosep-
CKasi, CYIIECTBYeT J[Ba MOJXOIa K OIpe-
JICTICHUIO TIOHATHS «ITyONUYHAs aJMHHHU-

CTpaLus»: B y3KOM H B IIUPOKOM CMBICIIaX.
Ha nmopmaruBaOM ypoBae EC mpeobma-
JlaeT HIMPOKUHI MOAXOA K ONPENEICHHUIO
TOHSTHS «ITyONMYHAS aJMUHHUCTPALIISD».
310 OT™MeueHO B Pe3omrormu o myonuuHoM
(rocynapcTBeHHOI) OTBETCTBEHHOCTH,
i€ TOJ «ITyOJIMYHOHN BIacThiO» (MM Op-
raHaMM ITyOJIMYHOW BJIACTH) NMOHMMAETCS
mo0oe yupexaeHue IyOianyHOro Ipasa:
TOCYAapCTBO, PErHOHATBHBIE U MECTHBIE
OpraHbl roCyJJapCTBEHHOM BIIACTH, HE3aBU-
CHMBbIE ITyOITUYHbIC IPEANPHUSTHS U JTI00bIe
(u3nyueckne Iul@ Mpu UCHOIHEHUH UMHU
MOJIHOMOYHH OUIINATIBbHBIX OpraHoB [3].
B «CnoBape TepMHHOB W TOHATHI
TrOCYIapCTBEHHOIO ympasicHus» B. Ma-
JIMHOBCKOTO OIIPEIENIEHO, YTO ITyOJIHYHAast
aIMUHHCTpALUs — 3TO COBOKYITHOCTb TO-
CYHapCTBEHHBIX M HETOCYIapCTBEHHBIX
CyOBEKTOB IyOINYHON BIIACTH, KITIOUYEBBI-
MH CTPYKTypPHBIMH JIEMEHTAMH KOTOPOM
SBJISIFOTCSA: @) OpraHbl HCIOJIHUTEIBHOM
BJIACTH; 0) HCIIOJIHUTEIIbHBIE OPraHbI MECT-
HOro camoynpasienus [23, c. 168-169].
IIpencraButensMu OTEYECTBEHHOTO Hayd-
HOT'O COOOIIIEeCTBA TEPMUH «ITyOIUYHAs a1~
MHHUCTPALHSD ONPEAEIISIETCS TT0-PA3HOMY.
Hanpuwmep, B. ABepbsHOB npeziaraeT mo-
HUMaTh €ro Kak COBOKYITHOCTb OPraHOB
HCTIONHUTENBHON BIACTH U OPTaHOB MECT-
HOTO CaMOyIIPaBJIeHNUs], TIOAYMHEHHBIX T10-
JMTUYECKOH BJIAcTH, O0O0eCIeYNBAIOIINX
BBITIOJIHEHUE 3aKOHA U OCYIIECTBIISIOLINX
JpyTHe IIyOIuYHO-yIpaBlIeHuYecKue (ByHK-
muu [1, c. 117]; T. KpaBrosa my6nuunoi
aJIMUHUCTpAlMeil Ha3bIBAET CHUCTEMY Op-
TaHOB TOCY/IapCTBEHHON HCIIOIHUTENb-
HOHM BIIACTH U HUCIOIHUTENBHBIX OPraHOB
MECTHOTO CaMOYMIpABIEHUs], MPeITpHus-
TUSI, YUPEKASHUS, OpraHU3aluu U IPYTUX
CyOBEKTOB, HAJICJICHHBIX aIMHUHHCTPATUB-
HO-YIPaBJICHYCCKUMH  (DYHKLIUAMH, KO-
TOpBIE JIEHCTBYIOT C LE/IbIO OOECHEeUeHus
HHTEPECOB KaK TOCylapcTBa, Tak U o0me-
CTBA B LEJIOM, a TAaKXKe COBOKYIHOCTb
9TUX aJMHUHUCTPATHBHO-YIIPABIEHYECKHX
JIEWCTBUI M MEpOIPUATHI, YCTaHOBIICH-
HBIX 3aKOHOM [12, c. 523]. [IpuBeneHHbIe
Hay4YHbIe MO3MIHU TaKXKe MIUIIOCTPUPY-
10T Y3KHH ¥ IIUPOKUI MOAXOIB! K TOHU-
MaHHIO TEPMHMHA «ITyOIUYHAs aJMUHU-
crpaumsi». KoHuerms pedopmupoBaHus
MyONUYHON aJIMHHUCTpAlMU B YKpauHe,
MOATOTOBNIEHHas  LleHTpoM  MoONUTHKO-
NpaBoOBBIX pedOpM ONpEenesseT, 4To Iy-
OnuuHas aJMUHUCTPALUS — 3TO OpraHbl
WCTIOJTHUTEJIFHOH BIIACTH, OPraHbl MECTHO-
TO CaMOyIpaBJIEHUs] U JIpyTrue CyObeKThI,
KOTOpBIE, B COOTBETCTBUM C 3aKOHOM HJIM
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AIMUHUCTPATHBHBIM JIOTOBOPOM, HMEIOT
TTOJTHOMOUUSI 00ECIIeYNBaTh BEITOJTHEHNE
3aKOHOB, JIEHCTBOBAaTh B ITyOJMYHBIX MH-
Tepecax (BBITOIHEHHE MyOIMYHbBIX (QyHK-
mmif) [23]. C ydeToM NpeIOKEHHOTO
ompeseneHuss MyOIMYHOH aJMUHUCTpa-
LMK, KOTOpPOE OTBEYaeT, Ha Hall B3IAL,
LIMPOKOMY TOJKOBAHHIO B EBPOIECHCKOM
IpaBe, CYNTaeM BO3MOXKHBIM HPH3HABATH
opraHamu IyOJMYHON aJMUHUCTpPALUN
OpraHbl HCIIOJHHUTEIBFHOW BIIACTH, Opra-
HBI MECTHOTO CaMOYIIPaBJICHUS U APYTHX
CYOBCKTOB, BBINOJHSIONIMX ITyOJINYHbIC
GbyHKIMH.

Takum 00pa3oM, MOKHO ONPEIETIHTH
CJIeTyIOIINE IPU3HAKH HH(POPMAIIHOHHOTO
obecriedeHHs1 OpraHoB MyONMYHON aaMu-
HHUCTpaMu: 1) ero conepKaHueM sIBIIseT-
Csl HENPEPBIBHBIN MPOLIECC, COCTOSIIMI 13
Pa3IMYHbBIX BUJIOB MH(OPMALMOHHOMN Jies-
TEJIBHOCTH OPraHOB ITyOJUYHOW aJMHUHHU-
CTpalyH, WX JIOJDKHOCTHBIX, CITY’KEOHBIX
JUI[ U APYTHX CyOBEKTOB; 2) METOJaMHU
peanzaiuy HHOOPMALMOHHOTO obecrie-
YEHHSI OPraHOB ITyOJINYHON aJIMMHHCTpa-
IUH SIBISIETCS CO3JaHHUE, NCIIOIb30BaHME,
HCCIIEJOBaHNE, XPAHEHHE, 3allUTa, Hepe-
Jada, 0oOpaboTKa, YHHUTOKEHHE HHQOp-
Maluu; 3) OCHOBHBIM PecypcoM — HHGOp-
Malys, BUJ, Ka4ecTBO, 00beM, CTPYKTYpa,
(opma, CPOK U HOCHTEIHM HCIIOIb30BAHUS
KOTOpOW ~ompezessitorcess MH(OpMaIoH-
HBIMU TIOTPEOHOCTAMM W IIpaBaMH Opra-
HOB MyOIUYHOM anMUHKUCTpanuu; 4) cpen-
CTBaMH HH(OPMAIIMOHHOTO 00eCIeYeHH s
SIBJISIFOTCSL CUCTEMBI, CETH, PECYPChl U UH-
(OpMalMOHHBIE TEXHOJOTHMH, MOCTPOCH-
HBbIC HA OCHOBE TPUMEHEHHUSI COBPEMEHHO
BBIUUCIIUTEIBHON U KOMMYHHKAllHOHHOM
TEXHUKH; 5) peanm3yeTcs HH(POpPMaIHOH-
Hoe obecrieyeHHe 4epe3 KOMIUIEKC HOp-
MAaTHBHO-TIPABOBBIX,  OpraHU3allHOHHO-
YIPABICHYECKUX,  HAYyYHO-TEXHHYECKHX
U JIpyruX MEpOIpHATHI; 6) LIeNbI0 3TOTO
Buta MH(OPMAIMOHHOrO obecnedeHus
ABIISIETCS  YJOBJIETBOpPEHHE HH(POpMAIH-
OHHBIX MOTPeOHOCTEH U obecreueHne pea-
JM3alUK HHOOPMALIMOHHBIX ITPAB OPraHoB
IyOJIMYHOMN aJIMUHHCTPALIUH.

JleiicTByrol1Ie€ 3aKOHOAATENBCTBO HE CO-
JIEPYKUT OTPENECIICHHUSI TIOHATHST «HH(POPMA-
LHOHHOE 00eCIeyeHne OpPraHoB Ty OIMIHOI
anvuHACTparmn». B «udposoit amkenne
Vipauas! — 2020» TocyapcTBO OMpEneTIeHO
Kak OCHOBHOHM WIPOK B «IM(pOBOM Mpo-
CTPaHCTBE». OJTOT JIOKyMEHT OIIPEEIIseT,
YTO, MCHOJB3Ysl W CO3[aBasi CIIPOC Ha CO-
BpemeHHble M T-pemienus, BBois B 000poT
COBPEMEHHBIC AJICKTPOHHbIC a/IMHHUCTpPA-
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THBHBIC YCITyTH ¥ BHEAPSI MHHOBALMOHHBIC
MOJIENIH, TOCYIApCTBO JIOJDKHO — CITy’XKHTb
IIPUMEPOM B TIepexozie K IU(POBBIM TEXHO-
norusiM 11 Beel Ykpaunsl [25]. [lostomy
B YCJOBUSIX aKTHBHOTO pa3BUTHsI HH(OP-
MAIMOHHOTO 3aKOHOATENBCTBA OTCYTCTBUC
HOPMATHBHOTO 3aKPCIUICHUs TOHSTHS WH-
(opmaloHHOEe 00ECIIeYeHHEe OPraHoB IIy-
OJIMYHON a]MHHUCTPALIMH CYUTAEM HEJOITY-
CTUMBIM TIPOOETIOM.

Ionatue «unHpOpManmoHHOE 00e-
CIICUCHHE OpraHoB IyONMYHON aIMu-
HHUCTPALMU» JOJDKHO OBITh 3aKpPEIUICHO
B MH]opMamoHHOM Koziekce YKpauHBI.
OnHako B HAcCToOsAIEE BpeMsl HET CIUHO-
ro mpoekra MHpOpMaMOHHOTO Kojekca
VYkpauHbl, a ero paspaboTKa IpOOIIKa-
etcst bonee aBaauaru aet [7; 14]. B csizu
C 3THM OIEPaTHBHBIM PELICHHEM BOIPOCa
JICTUTUMAIMK TOHATHS «HH()OPMAIOH-
HOe o0ecrieueHne opraHoBs My OINIHOM aji-
MHHHCTPALMNY SIBJISACTCS 3aKPEIJICHNE €ro
B 3akonHe YkpanHs! «O0 HHPOPMAITTOHHOM
00ECIIEYCHHN OPraHOB T'OCYNAPCTBEHHOM
BJIACTHY», NPHHSITH KOTOPBIH Mpeiaraet
E. Pe3uenxo. OH OTMe4YaeT, 4TO NMPUHATHE
9TOr0 HOPMAaTHBHO-TIPABOBOIO AaKTa IMO-
3BOJIUT CO3JaTh 3aKOHOJIATEIbHYI0 OCHOBY
B cdepe HHPOPMALMOHHOTO obecreye-
HHS OpPraHOB TOCYJAPCTBEHHOW BJIACTH
1 3(PEKTUBHO UCIIONB30BaTh UMEFOIIUECS
UH(OPMALIMOHHBIC PECYPChI, ONPENCIUTD
npaBa M 00S3aHHOCTH KaK OpPraHoOB TOCY-
JIAPCTBEHHOM BJIACTH, TaK U IOPUIMYECKHUX
u (usuueckux sumil B 910i chepe [22].
IToMHOCTBIO MOAIEPKUBAst MPELIOKECHUE
E. Pe3ueHKo, yUHTBIBasI, YTO MOHSTHE «OP-
raHbl MyOJINYHON aIMUHUCTPALMIY [IHPE
MOHSTHSI «OPraHbl rOCYIAPCTBEHHOH Bila-
CTn», NpesIaraeM pa3paboTaTs U IPUHATD
3akoH Ykpawsbel «O0 HH)OPMAIOHHOM
obecrieueHn OpraHoB MyOINYHON aJMu-
HHUCTPALMU» M 3aKPEIUTh B HEM OIpejie-
JICHHUE €ro KJIF0YEBOTO TOHATHSL.

BeiBonbl. B pesynbrare mpoBeneH-
HOT'O HCCJIEJOBAaHUS MbI IIPE/IaraeM Ioj
UH(OPMALMOHHBIM 00ECIICYCHUSI OPraHOB
MyOJIMYHON  aJIMUHUCTPALMU  TIOHHMATh
00eCIIeUCHHBIH KOMILIEKCOM HOPMATHBHO-
MPABOBBIX, OPraHU3AlMOHHO-YIPABIICHYC-
CKHX, HAyYHO-TEXHHYCCKHX MEPOTPHUSITHIA
HETIPEPBIBHBIH IIPOLIECC CO3AAHUSL, HCTIONb-
30BaHUsI, HCCIICIOBAHMSI, XPAaHCHNUS, 3alli-
Thl, Hepesadyd, 00pabOTKU, YHUYTOXKEHUS
nH(OPMAIMU ONPEICNICHHOTO BHU/IA, Kade-
CTBa, 00bEMa, CTPYKTYPBI, OPMBI € IOMO-
b0 MHGOPMALIMOHHBIX CHCTEM, CeTeH,
PECYPCOB M TEXHOJIOTHM, HarpaBiICHHBIN
Ha YAOBJICTBOPEHUE HH(OPMALMOHHBIX

HOTPeOHOCTeH M peanus3anuio UHpopMa-
LIMOHHBIX UHTEPECOB OPraHOB ITyOIMYHON
anmuHncTparmu. llpenmaraem  cdopmy-
JIMPOBAaHHOE OIPE/ENICHUE 3aKPEHHUTh Ha
3aKOHOJIATEIbHOM YPOBHE TIPU MPUHATUH
3akoHa YkpanHsl «O0 MHPOPMALMOHHOM
00eCIIeYeHHH OpPraHoB MyOIMYHON aaMHu-
HUCTpALHN».
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YT COBEPIIIEHCTBOBAHUSA
3AKOHOJATEJBHOT O PETYINPOBAHUSI
AJIMHUHHUCTPATUBHOH
OTBETCTBEHHOCTH B C®EPE
BAHKOBCKOM JESATEJBHOCTH

Muxana BYKPEEB,
comcKarenb Kadenpsl O0IMIEMPABOBBIX TUCITUTLTHH
XapbKOBCKOTO HALIMOHAILHOTO YHUBEPCUTETa BHYTPEHHHX JeIT

AHHOTALIUA

Crarbs TIOCBSIICHA aHAIM3Y HAyYHBIX NCCIICNOBAHNH YKPAHHCKUX H 3apyOeKHBIX yue-
HBIX OTHOCHTEJIBHO CYIIHOCTH M OCOOCHHOCTCH Pa3BHTHSI HHCTUTYTA aIMUHHCTPATUBHOIL
OTBETCTBEHHOCTH HPUMEHHTEIBHO K c(hepe OaHKOBCKOH IeATEIIbHOCTH B COBPEMEHHBIX yC-
JIOBHSIX Pa3BHTHUS yKPAUHCKOTO rocynapcTsa. McxXomst 3 aHa3a HOpM aIMUHHCTPATHBHO-
T'0 3aKOHOJATENNBCTBA YKPaUHBL, aBTOPOM OIpPE/IEICHBI IyTH COBEPIICHCTBOBAHNS IIPABOBO-
TO Pery/IMpOBaHMUs A[MHHICTPATHBHON OTBETCTBCHHOCTH 33 aJIMHHUCTPATHBHBIC IETHKTHI
B cepe OaHKOBCKOH AesTenbHOCTH. ONHUM M3 CPECTB PELIeHUs YKa3aHHOU MpOoOIeMbl
Ha3BaHbI YIOPSAOUCHUE U CHCTEMATH3AIMsI JEHCTBYIOIIIX IPABOBBIX HOPM aJMHHUCTPA-
THBHOI OTBETCTBEHHOCTH B chepe OAHKOBCKOH AEATEIIBHOCTH ITyTeM HHKOPIIOPALUH.

KiioueBble c10Ba: YKpanHa, IPaBOBOC PETYINPOBAHHE, aIMHHHCTPATUBHAS OT-
BETCTBEHHOCTb, aIMUHHUCTPATUBHBIC ICTUKTbI, 0AHKOBCKAsI AESITEIbHOCTb.

WAYS TO IMPROVE LEGISLATIVE REGULATION OF
ADMINISTRATIVE RESPONSIBILITY IN THE FIELD OF BANKING

Mikhail BUKREYEY,
Applicant at the Department of General Legal Disciplines
of Kharkiv National University of Internal Affairs

SUMMARY

The article is devoted to the analysis of scientific research of Ukrainian and foreign
scientists on the nature and features of the development of the Institute of administrative
responsibility in relation to the field of banking in the modern conditions of development
of the Ukrainian state. The author with the help of the deductive method, outlines the
scientific theories that interpret the responsibility for administrative delinquencies
in banking. The article substantiates the theory of responsibility for administrative
delinquencies in the field of banking activity, namely: security, punitive, management,
coercion, obligation, conviction. The author considers the features that are inherent in
administrative responsibility in the field of banking. The author names specific features
that are inherent in administrative responsibility in the field of banking, namely: small
public harm, is based on normative, factual and procedural grounds, has negative
consequences for delinquency, is accompanied by public and public condemnation of
delinquent, does not involve cryptography.

Key words: Ukraine, legal regulation, administrative responsibility, administrative
delicts, banking activity.

IlocranoBka mnpodaemsl. Hanuo-
HaJIbHBIN 0aHK YKpauHbI CaMOCTOSITEIb-
HO OIpe/eNseT HalpaBlIeHHUs CBOCH Jes-
TEIBHOCTH M CHELUAIM3AIMI0 [0 BUAAM
6ankoBckux yciayr [1, ct. 4]. Heemorps
Ha 3TO, BEIyIee MeCTO B dPPEKTUBHOM
(DYHKIIMOHMPOBAHUN YKPaWHCKUX OaH-
KOB, KOTOpBIC BBIMONHSIOT BAXHEHIIYIO
COIMANIBHYI0  MyONnMuHyr0  (yHKIHIO
obmecTBa — obecreueHne CTaOMIBHO-
CTH LIeH W pa3BUTHE SKOHOMHUKHU CTPAaHBI

[2, c. 36], — oTBOmHUTCSA TOCYHAapCTBCH-
HOMY KOHTPOJIIO 33 3aKOHHOCTBIO OaH-
KOBCKOM JeSITCILHOCTH. be3 coMHEHHIA,
OaHKOBCKasl  JIESITEIBHOCTH  IOJICKUT
BMELIATENbCTBY CO CTOPOHBI Trocynap-
CTBa, y KOTOPOTO €CTh CBOM IIPaBOBbIC
MHCTPYMEHTBI BIMSIHUS Ha oOecrieueHue
3aKOHHOCTH JICSATEIIbHOCTH OaHKOBCKHMX
yupexaenuin [3, c. 50-51]. Benymryio
poib B cepe obecrieueHns: 3aKOHHOCTH
B JEHCTBUSX OAHKOB WTPaeT WHCTUTYT
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aJIMUHUCTPaTUBHOH  OTBETCTBEHHOCTH.
Cremyer OTMETHTb, YTO aHAJIU3 YKpa-
HMHCKOTO 3aKOHOJATeNbCcTBa 00 aaMHUHU-
CTPaTHBHOM OTBETCTBEHHOCTH B cdepe
0aHKOBCKOH  JIESTEIbHOCTH — TIO3BOJISET
clle7aTh BBIBOA O HECOBEPIIEHCTBE aj-
MHHHUCTPATUBHO-IIPABOBOTO PEryJIHpOBa-
HHUS paccMarpuBaeMoil o0iacTu mpaBo-
oTtHomeHui. Kak moka3eiBaeT mpaxThka,
K COXKaJICHHIO, OTCYTCTBHE HaJUIe)Kallle-
IO TPABOBOTO PETYIUPOBAHUS aJIMHHU-
CTPaTHBHOW OTBETCTBEHHOCTH B cdepe
0OaHKOBCKOH IEATEIbHOCTH 4acTO BJIEUET
32 c00O0If MHOTOYMCIICHHBIE HApYyIICHHS
IIpaB TpaxKJaH, a TaKKe CIOCOOHO BbI-
3BaTh COLMAJIBHYIO HANPSDKEHHOCTBH, YTO,
B WTOTE, YrpOXKaeT yCTOHYMBOMY Pa3BH-
THIO 5KOHOMUKH B FOCYIapCTBE B 1IEJIOM.
B 57011 cBS3M OTAETBHOTO PacCMOTPEHHUS
3aCIIy’KUBAIOT BOIPOCHI HOPMAaTUBHO-
MIPABOBOTO PETYJIMPOBAHHS aKTyaJbHOTO
B COBPEMEHHBIX YCIIOBHSX HANPaBICHUS
aJIMUHHACTPATUBHONH  OTBETCTBEHHOCTH
B cpepe OAaHKOBCKOH JIESITEIBHOCTH.
AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
HHSI TIOJTBEP)KAAETCS CTENEeHBI0 Hepac-
KPBITOCTH CYHIHOCTH M cneuuduku aji-
MHUHHCTPATUBHOM JIGIUKTHOCTU B cdepe
0OaHKOBCKOH JeATEIbHOCTH B COBPEMEH-
HBIX YCJIOBUSIX C TOUKH 3PEHUs HAYKU a]-
MHUHHCTPATUBHOTO IpaBa YKpPanuHbI.
Cocrosinne wucciaegopanus. O0-
IIMM BOIPOCAaM aJIMHHUCTPATUBHOI Jie-
JIMKTHOCTH YICJSJIOCh BHHUMaHHE B Ha-
yunelx Tpymax . baxpaxa, }0. butska,
E. Jlonuna, JI. Kosans, B. Komnmakosa,
A. Komzroka, JI. Jlykpsnna, A. Muxo-
JIeHKO W apyrux. IIpoGremMHBIM BOTpO-
COM aJMHWHHCTPAaTHBHOH JEITUKTHOCTH
B chepe OAHKOBCKOH /1eATENBHOCTH yJie-
JISUTM BHUMaHHE B OTEYECTBEHHBIX Hayy-
HBIX UCCIICJOBAHUSAX KaK TCOPETHKH, TaK
u npaktuku: A. bapsimnukos, T. Biaco-
Ba, A. [onbuesa, B. I'pomesa, C. Hano0-
ko, M. Tpumnonbsckast, M. YepHoB u ap.
Hampumep, A. bapbIlITHIKOB aHATU3UPY-
€T KOHIIETITya IbHbIE OCHOBEI, CBA3aHHBIC
C pa3BUTHEM MHCTUTYTa aJMHHUCTpa-
THUBHBIX B3bICKaHHH, €ro INPHUMCHCHHE
Ha TpuMepe OaHKOBCKOW IESITeIbHOCTH
[4]. B cBoro ouepens, T. Bnacosa, ana-
U3UpPYsT HOPMAaTHBHO-TIPABOBBIE AKTHI,
KOTOPBIMHU PETYIHPYETCS MOPSAOK TPH-
MEHEHHsI MEp BO3JCHCTBUS Ha AEATEIIb-
HocTh HanmonanbHoro G6aHka YKpauHbI
(manee — HBY), ompenenser ux oco-
OEHHOCTH M Ha HUX OCHOBe (opmupyer
nepeyeHb Hauboliee SIPKO BBIPAKEHHBIX
OCHOBAHHi, a TaKKe OIpelensieT Ha-

[IPaBJICHHS COBEPIICHCTBOBAHHS UX TIpa-
BOBOTO PEryIupoBaHus [5].

HecMoTpst Ha BBINICH3I0KEHHOE, MBI
CYUTAEM, YTO TEMa OTBETCTBCHHOCTHU 3a
aJIMHHUCTPATUBHBIC JICTHUKTBI B cdepe
OaHKOBCKOI  JIESITCIIBHOCTH  HYXIACT-
¢ B JanbHeimed ynryOneHHOW pas-
paboTke, Kak W pelleHne MpodieM Co-
BEPILCHCTBOBAHUS a4 IMUHHUCTPATHBHOIO
3aKOHOJIATEIbCTBA YKPAaUHbI 00 aJMUHU-
CTPaTHBHOH OTBETCTBEHHOCTH B cdepe
OAHKOBCKOH JEATEeIbHOCTH B COBPEMEH-
HBIX YCIIOBHSIX.

Lenbio cTaThy SBISETCS aHAIM3 IIPO-
0JeM OTBETCTBEHHOCTH 3a aJIMHHHCTpA-
TUBHBIC JICNUKTBI B cdepe OaHKOBCKOit
NIeSITENIbHOCTH, BBIJICICHHE 3aKOHOMEp-
HOCTEH ¥ CHEHU(UYCCKHX TMPHU3HAKOB
aJIMHHUCTPATUBHOW  OTBETCTBEHHOCTH
0GaHKOB M (PM3UYCCKUX JIMI] 32 HAPYIICHUE
3aKOHOJATENIbCTBA B 3TOH obnactu. Llens
KOHKPETU3HPYETCsl B CIEAYIOLUIMX 3aj1a-
Yax: MPOaHAIM3UPOBATh MOAXO/BI K OIIpe-
JICTICHUIO CYLIHOCTH aJMUHHMCTPAaTHBHOM
OTBETCTBEHHOCTH, CYILIECTBYIOLIME B Ha-
yKe aJIMHHUCTPATHBHOIO IpaBa; chopmy-
JIMPOBATh ¥ PACKPBITH COJICPIKAHUE Ty Teit
COBEPILCHCTBOBAHUS  3aKOHOJIATEILHOTO
peryaupoBaHHs aJIMHUHHUCTPATUBHOM OT-
BETCTBEHHOCTH 3a aJMUHHUCTPATHBHbIC
JIENUKTHl B cepe OAHKOBCKOH aesTeNb-
HOCTH.

CornacHo 1enu U 3ajia4aM, B CTaTbe
UCTIONB30BaHa COBOKYITHOCTb OOIICHA-
VUHBIX M CHCHHATbHO-IOPUANYCCKHX
METO/IOB HccienoBaHus. B wactHOCTH,
OCHOBHBIM METOJIOM HCCIIEJIOBAHHS SBIIS-
eTcs JEyKLHMs, HCHOJIB30BAIMCh TaKKe
o0IIeHayYHbIe METO/bl: OOBEKTUBHOCTD,
BCECTOPOHHOCTb, KOHKPETHOCTb U JIp.

H3no0:eHne 0CHOBHOIO MaTepuaJia.
IIpaBoBoe perynupoBaHue aJAMHHHUCTpA-
TUBHOW OTBETCTBEHHOCTH B c(epe OaH-
KOBCKOW JICSITEIbHOCTH MOXKHO KJIACCH-
(buLMpoBaTh Ha TAaKUE TPYIIbBL: HEpBas
rpyImna npeacTaBlIeHa COCTaBaMHU MPaBoO-
HapylleHui B cdepe OaHKOBCKOH nes-
TEJILHOCTH, KOTOPBIE TIpeaycMoTperbl Ko-
JIeKCOM YKpauHBI 00 aJMHHUCTPATHBHBIX
npaBoHapymenusx (manee — KVYoAll)
(manpumep, ct. 166-5 KYoAlIl); Bropas
rpynmna — COCTaBbl IPABOHAPYILCHUMH
B chepe OAHKOBCKOH AEATENBHOCTH, KO-
TOpbIE  MPEAYyCMOTPEHBl  OaHKOBCKUM
3aKOHOJATEIbCTBOM, UM HOPMAaTHBHO-
npaBoBbiMH akTamMu HBY; Tpetsst rpyn-
I1a — COCTaBbl IIPaBOHAPYILICHUIT B cdepe
OAaHKOBCKOIl JICSITEIbHOCTH, IPELyCMO-
TPEHHBIE IPYTHM 3aKOHOIATEIBCTBOM.

[lonumaHue agMUHHCTPATUBHOW OT-
BETCTBEHHOCTH B c(epe OaHKOBCKOI
JIeATeNIbHOCTH B HAy4HOW JMTEpaType
BCTPEYACTCS B LIMPOKOM M y3KOM CMBIC-
ne. M. UepHOB aKIEHTUPYET BHUMaHUE
Ha CIEIYIOUIEM TOJIKOBAHMU aJMHHU-
CTPAaTHBHOM OTBETCTBEHHOCTH B cdepe
OAHKOBCKOH JEATENPHOCTH B INMPOKOM
CMBICIIE: MIPABOHAPYLICHHS, KOTOPBIE MO-
ryT OBITh COBEpLICHBI KaK OaHKOBCKHMH
COTPYJHUKAMH, TaK M JIpyruMHu (uHaH-
COBBIMH YYPEKICHUSIMU IIPU BBINOJIHE-
HUH UMM CBOMX TTOJTHOMOUHH 1 (pyHKIHH.
B y3KkoM 3HaYeHWM — IPOTHBOIpABHOE,
BUHOBHOE JIeiiCTBHE, KOTOpPOE 3aKIIiova-
€TCsl B HapyIICHHH YCTaHOBJIEHHOTO IIO-
psiKa OcCylecTBICHUS OaHKOBCKOW e-
ATEIBHOCTH, 32 KOTOPOE JICHCTBYIOIINM
3aKOHOJIATEILCTBOM IPElyCMOTPEHa OT-
BETCTBEHHOCTb [6].

[TpoGieMy COBEpIIEHCTBOBAHUS 3a-
KOHOJIATEJIbCTBA 00 aJMUHUCTPATUBHON
OTBETCTBEHHOCTH B cepe OaHKOBCKOIL
NIESITEBHOCTH  CIEAYeT pPaccMaTpUBaTh
yepe3 MPHU3My OCOOSHHOCTEH COOTBET-
CTBYIOIIMX 3aKOHOB H JPYIMX HOPMATHB-
HO-TIPABOBBIX aKTOB YKpPaHHBL.

Criernyka BIUSHHUS aIMHUHHCTpPA-
TUBHON OTBETCTBEHHOCTH B cdepe OaH-
KOBCKOH JIesITeIbHOCTH Ha  IPaBOBEIC
OTHOILLIECHUsS. B HEH NpOsBIAETCS 4Yepes
XapakTep NPaBOBBIX HOPM, CYOBEKTOB OT-
BETCTBEHHOCTH U Cep ero NpUMEeHEHHUSI.
[Mpeiaraem omnpesenuTh Cleayonme 00-
e HANpaBJEeHHs COBEPIICHCTBOBAHMS
MPaBOBOTO PEryJIMPOBaHUS aJMHHHUCTpA-
TUBHOW OTBETCTBEHHOCTH B c(epe OaH-
KOBCKOMH J€SATEIbHOCTH.

Bo-1nepBEIX, COBEPIICHCTBOBAHNE Ma-
TEPUANBHBIX W IPOIECCYAIbHBIX HOPM
ImpaBa B 3aBHCHMOCTH OT XapakTepa
MIPaBOBBIX HOPM, JEHCTBHE KOTOPHIX Ha-
MIPaBJIEHO Ha perIaMEHTHPOBAaHHE aJMU-
HHUCTPAaTHUBHON OTBETCTBEHHOCTH B cepe
GAaHKOBCKOH J€SATEIbHOCTH.

Bo-BropbIX, COBEPILCHCTBOBAHHUE
aJIMMHUCTPAaTUBHOW  OTBETCTBEHHOCTH
B cdepe OaHKOBCKOH HesTenbHOCTH (u-
3UYECKHX M IOPHIMYECKUX JIUI (B 3aBU-
CHMOCTH OT CyObEKTa OTBETCTBEHHOCTH).

B-tperbux, COBEPIICHCTBOBAHNE
aJIMMHUCTPAaTUBHOW  OTBETCTBEHHOCTH
B c(pepe GAHKOBCKOM JEATEILHOCTH B OT-
NENBHBIX cepax yHpaBICHUSCKOH aes-
TEIBHOCTH.

ITpo6aembl aAMHUHUCTPATUBHOM OT-
BETCTBEHHOCTH 3a  IPaBOHAPYIICHUS
B cdepe OaHKOBCKOH JEATEILHOCTH
B YKpauHe, 110 HalleMy MHEHHUIO, MOXKHO
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OTHECTH K Kareropuu Hauboiee CIIoK-
HBIX, YTO OOYCIIOBJICHO PSAOM TPUYHUH:
Ul TIPaBUJIBHOTO MPUMEHEHHS HOPM
U CHpaBeUIMBOIO HaKa3aHUs HEeOoOXOmu-
MO HE TOJIbKO 3HAHUE aIMUHUCTPATUBHO-
TO IpaBa, HO ¥ KOMIIETEHTHOCTh B 00JIACTH
0aHKOBCKOM JesiTennbHOCTH. YTO KacaeTcst
MPaBOIPUMEHHUTEIILHON TPAKTHKU OIICH-
KN HCCIIEIYeMbIX ITPABOOTHOLICHHH, TO
CTaJKMBACMCS CO 3HAYUTCIBHBIMU TPY/-
HOCTSIMH, CBSI3aHHBIMH C OJIAHKETHOCTBIO
MPaBOBBIX HOPM, COAEPXKAIIUX COCTABBI
JIaHHOM KaTeropuu AesHuM.

PazBuTHEe TpaBOBOTO  peryimpoBa-
HUSI aJIMUHHCTPATHBHOW OTBETCTBEHHO-
cti B chepe OAHKOBCKOW JESTEIbHOCTH
B YKpauHEe XapaKTepu3yeTcsl pacluupe-
HUEM Kpyra OOIECTBEHHbBIX OTHOLICHUH,
MOJJISIKAIIUX 3AIUTE aIMUHUCTPATHBHbI-
MU CaHKIMAMH. POJb aIMUHUCTPATUBHOM
OTBETCTBEHHOCTH B O0pbh0e C MpaBOHa-
PYIICHUSIMH B yKa3aHHOH cdepe pacTer,
YBEITMUMBACTCSI KOJIMYECTBO COCTABOB
aJIMHHUCTPATUBHBIX TPOCTYNKOB. Takas
CHUTyallusl, B CBOK OuYCpE/b, MPUBOIHUT
K OOJIBIIOMY KOJIMYECTBY 3aKOHOJATEIThb-
HBIX H JIPyTUX HOPMaTHBHO-TIPABOBBIX aK-
TOB, YCTAaHABJIHMBAIOIINX aJIMUHHUCTPATHB-
HYI0O OTBETCTBEHHOCTh 32 COBEpIICHHUE
aJIMUHHUCTPATUBHBIX [IPOCTYIIKOB B cepe
0aHKOBCKOI1 JIeITEIbHOCTH.

[To3TOMY OTHMM M3 CPEACTB PEILICHUS
YKa3aHHOW TpoOJIeMbl, Ha Hall B3IVIAL,
SIBJISICTCSL  YIIOPSIIOYCHHE JICHCTBYIOLIMX
MPaBOBBIX HOPM aJMHHHCTPATHBHON OT-
BETCTBEHHOCTH B c(epe OaHKOBCKO
JIESATEIBHOCTH ~ MyTEM  HHKOPIIOPALMH.
Habmonaemass B Ykpaunne Tpancgopma-
sl OOIIECTBEHHBIX OTHOLICHHUI Tpedyer
Ha/UIeXanieldl CUCTeMaTH3aluu aJIMHHU-
CTPaTUBHOTO 3aKOHOJAATEIbCTBA B cepe
OaHKOBCKOHM JeSITeJIbHOCTH W TIPHHSTHS
WHKOPIOPALMOHHOTO COOpHUKA  aJMH-
HUCTPAaTUBHON OTBETCTBEHHOCTH B 3TOM
o05acTu, MOCKOJBbKY JAEHCTByIOIIee 3a-

KOHOJIATeIbCTBO, yCTaHaBIIMBAIOIEE
aJIMHHUCTPAaTUBHYI0 ~ OTBETCTBEHHOCTb,
XapaKTepHU3yeTcs Pa3IpOOICHHOCTBIO

3HAQYUTEIBHOTO KOJMYECTBA HOPMATHB-
HO-TIPAaBOBOTO MarepHaja ¥ HE B IOJ-
HOW Mepe COOTBETCTBYET MOTPEOHOCTSIM.
B wactHOCTH, TIOpSIOK TPHUBIEYCHUS
K aJMHHHCTPaTHBHOW  OTBETCTBEHHO-
CTH 3a COBEpIICHHE NpaBOHAPYLICHUIH
B c(hepe OAHKOBCKOH JESITENBHOCTH YKa-
3aH B oTAeNbHbIX crathsix KYoAll [7],
a TaKKe yperyimpoBaH HOpPMaMH 3aKo-
HOB YkpauHbl «O 0aHKax U OAHKOBCKOi
nesitenbHOCTHY OT 7 gekabpst 2000 T

No 2121111, «O HanmonampHOM OGaHKe
Ykpauns ot 20 mast 1999 1. Ne 679-X1V,
WucTpykuuei 0 nopsake perylupoBaHus
NesITeNbHOCTH OaHKOB B YKpawHe, yT-
BEpXK/IEHHOW TocTaHoBineHneM I[lpasre-
Hust HBY ot 28 aBrycra 2001 1. Ne 368,
Ilonoxxennem o perynupoBanuu HBY
JMKBUIHOCTH OaHKOB YKpauHbI, TOCTa-
HosneHueM IIpaBnenus HBY or 26 cen-
10pst 2006 . Ne 378, INonoxenuem o
BbIJjauye OaHKaM OaHKOBCKHMX JIMIICH3UH,
MHUCBMEHHBIX DPa3pelleHuil U JIHULEH3UI
Ha BBINOJHEHHUE OT/EIBHBIX OIEpalni,
YTBEP)KACHHBIM NOocTaHoBiIeHUEeM [IpaB-
nennst HBY ot 17 mrons 2001 & Ne 275,
U JIPYTHMMH HOPMAaTHBHO-TIPABOBBIMH aK-
TaMU YKpauHBL.

[TonpobHee ocTaHOBHMCSI Ha BOIIPO-
ce O IOPUJIMYECKUX JIMIAX KaK CyOBeKTe
aJIMUHHUCTPAaTUBHON OTBETCTBEHHOCTH 3a
JEIUKTBI B cepe OaHKOBCKOW JesTelb-
HocTu. Hanpumep, B Hay4HOH JuTeparype
HEOJJHOKPATHO PAcCMaTPHBAJICS BOHPOC
00 aJMUHHMCTPATHBHOIl OTBETCTBEHHO-
cti B cepe OAHKOBCKOW HESTEIBHOCTH
yupexaeHuil (00beIMHeHUIT), K KOTOPHIM
B Clly4yae HapyIICHUS 3aKOHOJATENbCTBA
0 OaHkax M OaHKOBCKOH IEATEIbHOCTH
MOTYT OBITh NPIMEHEHBI KaK Mephl IpH-
HYXX/ICHHUS aJIMHHHACTPATHBHO-TIPABOBOTO
XapaxkTepa, TaKk W CaHKIWH, YPeryaupo-
BaHHBIE 3aKOHO/ATEIHCTBOM O OaHKOB-
ckoit mestesibHOCTH [8, ¢. 167]. Cuntaem
HEOOXOMMBIM KJIaCCU(PHUIINPOBATH aJIMH-
HHUCTPaTHBHYIO OTBETCTBEHHOCTb B chepe
OAHKOBCKOHM JIEATENbHOCTH, HCXONd W3
XapaKTepPUCTUKH CyObEKTa OTBETCTBEH-
HocTH. B 3TOM Ccitywae cienyer paccma-
TPUBATh:

1) amTMUHHCTPATUBHYIO OTBETCTBCH-
HOCTb 32 HapyIICHUs 3aKOHOJATENbCTBA
0 OaHkax W OAHKOBCKOIl JESTEIBLHOCTH,
coBepiiaemMple  (QU3MYECKUMHU  JIUIAMU
(pusuueckoe  NUIO-TIPENIPHHUMATEID,
JTIOJDKHOCTHOE JINIIO);

2) agMUHHUCTPAaTHBHYIO OTBETCTBEH-
HOCTh 32 HapyIIeHHE 3aKOHO/ATEIbCTBA
0 OaHKax M OAaHKOBCKOH IeEATEIbHOCTH
FOPUINYECKHX JIUII.

PaccmarpuBas nepByto rpymiy cyOob-
€KTOB aJIMHUHUCTPATHBHOH OTBETCTBEHHO-
CTH, HOTYEPKHEM, 4TO OAHKOBCKUI HAA30p
sBrsieTcs: npeporaruBoid HBY, mostomy
B TIEPEYCHb COOTBETCTBYIOIINX IPABOHA-
PYIICHH BKJIIOYEHBI Jiesia, KOTOpPBIE pac-
CMAaTpPUBAIOTCS JOJDKHOCTHBIMH JILAMH
HBY. Ot npaBoHapymeHNs BBISBIAIOT-
cst uMeHHo paborHukamMu HBY mpm ocy-
IIECTBICHUY UMM Ha/I30pHOHN JesTeIHHO-
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ctu. TakoBbIMM, B YAaCTHOCTH, SIBJIAIOTCS
[IPAaBOHAPYLIEHHs,  MPELYCMOTPEHHbIC
ct. 16314 («Hapyuienue nopsiaka ocy-
LIECTBJICHHS ONEPALMH C IEKTPOHHBIMU
JIeHbramm»), cT. 166-5 («Hapymenue
0aHKOBCKOTO 3aKOHOJIATEIbCTBA, 3aKOHO-
JIaTeIbCTBA, PETYJIMPYIOLIEr0 MEepeBO
CPEeACTB B YKpaunHe, HOPMaTUBHO-TIPABO-
BbIX akToB HammonansHoro Oanka Ykpa-
WHBl WIA OCYIIECTBICHHE PHCKOBBIX
oTeparyii, YrpoXKaIOUUX HHTepecam
BKJIQITUUKOB WM JPYTHX KpPEAUTOPOB
OaHka»), 4. 4. 3, 4 ct. 166-6 («Hapyme-
HUE TIOpsIKa TpEeKpalleHus Iopuande-
CKOTO JIMIA WM TIPEANPUHUMATEIbCKON
JeATeIbHOCTH (PU3MUECKOro JIMua-mpes-
npuHUMaTessi»), cr. 166-20 («Hapyre-
HHUE 3aKOHOB YKpauHbl M HOPMAaTHBHO-
MPaBOBBIX akTOB HanmonambHOro GaHka
YKpauHbl OTHOCUTEIBHO OCYILIECTBICHUS
Ha/a30pa (oBepcaiiTa) MiIaTeKHbIX CHCTEM
u cucteM pacueron») KYoAIl [7].

Kpome T1Oro, HOMKHOCTHBIMH JIH-
namu HammonaneHOro 0aHka YKpawHbI
COCTABIISIIOTCS TPOTOKONBI 00 agMHUHU-
CTPaTHBHBIX MPABOHAPYIICHUAX, MPE-
YCMOTPEHHBIX, BMECTE C BBIIICYIIOMSI-
HYTBIMH, TOJOKEHHSAMHU CT. CT. 163-12
u 1668 KYoAlIl, B yactu, kacaromeuncs
IIpaBOHApyLIeHUH B cdepe OaHKOBCKOH
JeATEIbHOCTH M OaHKOBCKUX OIEpaIi.
K ykazaHHBIM IpaBOHAPYLIEHUSAM OTHECE-
HBI TaKKE T€ aJIMUHUCTPATUBHBIC JEIUK-
ThI, KOTOpBIE paccMarpuBaroTcst oHIOM
rapaHTHPOBAHUS BKIAJOB (DU3HUECKHUX
mun (cT. 166—7 («IIpotuBoneiicTBue Bpe-
MCHHOH aJMHUHHCTpPALUH, JIMKBUIALUH
6anka»), cT. 166—-19 («Hapymenne 3ako-
HOJATeNbCTBA B c(epe rapaHTUPOBAHUS
BKJIQJIOB (PM3WUIECKHUX JIUI], HOPMAaTUBHO-
paBoBbBIX akToB DoHIa rapaHTUPOBAHUS
BKJIa/I0B (hm3muaeckux i) KYoAll) [7],
MIOCKOJIBKY €ro JIesITeIbHOCTh TECHO CBS-
3aHa C a[IMUHUCTPATHBHO-FOPUCAUKIIMOH-
HOM nesTenbHOCTBIO HBY.

OtmeTuM 0COOEHHOCTH, H3-3a KOTO-
pPBIX OCHOBaHMS ISl NPHUMEHEHHS Mep
aJIMMHUCTPaTHBHOW  OTBETCTBEHHOCTHU
Kk OaHKaM, HE COOTBETCTBYIOT TpPaJHIIU-
OHHBIM MPEJCTABICHUSIM. AHAIU3 HOp-
MAaTUBHO-TPaBoOBbIX akToB HBY mokasan,
YTO, KpOME NPABOHAPYIICHUS B €TO Tpa-
JHMILHOHHOM TTOHMMAaHUH, OCHOBAHHSMHU
UL aIMUHHACTPATHBHON OTBETCTBEHHO-
cTH 0AHKOB MOTYT OBITH TaK)Xe NEHCTBHS
C OIOCPEIOBAaHHOH NPOTHUBOIPABHOCTHIO
U JIeSIHUS C TACCHBHOM IPOTHBOIIPAB-
HOCTBIO. JIesHMAMH C ONOCpEeNOBaHHOM
IIPOTHBOIIPABHOCTBIO HA3bIBAIOTCS TaKUE,
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KOTOpbIE MNPsSMO HE HapyLIAlOT HOPMBI
MpaBa, OJHAKO HAPYIIAIOT WM CO3JIAI0T
YCIIOBUSL JJIsl HapyIIEHHs MpaB APYTHX
ITIUIL, B IAHHOM CJTy4Yae — BKJIATYUKOB HITH
JIPYTHX KpemuTopoB Oanka. [Ipumepom
NEUCTBUS C OIMOCPEAOBAHHOU IMPOTHBO-
MPABHOCTHIO SIBIISIETCSI PUCKOBaHHAS JIEsI-
TEJIBLHOCTh. B CBS3U C 3TUM HEOOXOAMMO
WHUIIIHPOBATH 3aKOHOIATEILHOE TIPEJIIIO-
JKEHHE O BHECEHUHU U3MEHEHMI B CT. 166—5
KYoAIl [7], kacaromiuxcsi TOTIOJHEHHS
colepKaIlUXCcsl B HEM CaHKUUM TakuMu
BHUJAMHU aJMHHUCTPATHBHBIX HaKa3aHWH,
Kak JMCKBATM(UKANWS W aJIMUHHCTpA-
THUBHOE NPHOCTAHOBJICHUE JACSATCIHLHOCTH.
Eme ogHoif 0COOEHHOCTBIO OCHO-
BaHMH JJIsI MPUMEHEHUs] Mep aJMHHU-
CTPaTUBHOW OTBETCTBEHHOCTH K OaHKam
SIBISIETCSL TIOTPEOHOCTh YTOUHEHUST CyOb-
CeKTUBHOW CTOPOHBI COCTaBa aJMHUHHU-
CTPAaTUBHOTO MpaBOHapymieHust B chepe
0OaHKOBCKOI! JiesiTenbHOCTH. B pesynsrate
aHaJM3a TPOIECCYyaTbHBIX OCHOB IIPH-
MEHEHHUS] Mep aJJMHHUCTPATHBHOHW OTBET-
CTBEHHOCTH K OaHKaM CJiejlaH BBIBOJ O
TOM, 9TO TIOPSJOK MPUMEHEHHST BCEX BHU-
JIOB BO3JICCTBHS Ha OAHKOBCKHE YUPEK-
JICHUS 32 HapyIlIeHHEe 3aKOHOIaTeIbCTBA O
OaHkax U OAHKOBCKOH JEATEIHHOCTH Xa-
paKTepHU3yeTcsi OTCYTCTBHEM YETKOM IPO-
LeccyanbHOi (popMbI, MOCKOIBbKY peau-
syercs HBY B pamkax ocymiecTBieHust
KOHTPOJIbHO-HAI30PHON  EATENBHOCTH.
JlokazaHo, 4TO 0COOOTrO MPOM3BOICTBA
10 MPUMEHEHHIO MEP aJIMAUHUCTPATUBHOMN
OTBETCTBEHHOCTH HE CYIIECTBYET, a TpPH-
MEHSIOTCSI OHU B OOIIIEM TTOPSIIKE.
VYKkazaHHBIE —TIPUMEPHI
CTBYIOT O TOM, 4TO IEHCTBYIOIIEE 3aKO-
HOIATEeNbCTBO MpEIyCMaTpuBaeT IpH-
BJIEYEHHE K OTBETCTBEHHOCTH HE TOJBKO
¢usnueckue, HO M IOPUANYECKUE JINIIA,
YTO BITOJIHE 0OOCHOBAHO B YCIIOBHSIX pa3-
BUTHUS PHIHOYHOW SKOHOMHKH. Y HUX €CTh
BCE 3JIEMEHTBI, XapaKTepPHbIE ISl FOPU/IU-
YECKOW OTBETCTBEHHOCTH: HapYIICHUE,
HEONMAronpHUsTHBIC MOCICACTBUS B BHIC
mrpada; HapynIuTellb, KOTOPBIMH MOTYT
ObITh ropuandeckue auna, HBY, ynomxo-
MOYEHHBIN HajlaraTh B3bICKAHUS, a TAKKe
MIPU3HAKY, XapaKTepHbIe IMEHHO JUIS aJl-
MHUHHCTPAaTHBHON OTBETCTBEHHOCTH.
BeiBogbl. Takum o00pa3om, cOCTOS-
HUE TPABOBOIO PETYIHPOBAHUSI HWHCTHU-
TyTa aJIMUHHCTPAaTUBHON OTBETCTBEHHO-
cTH B chepe OAHKOBCKOW AESATEIBHOCTH
MOJTHOCTBIO COOTBETCTBYET COBPEMEH-
HBIM MOTPEOHOCTSM U TMOJJICKUT COBEP-
LICHCTBOBAHUIO IyTeM CHCTEMaTH3alUuu
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JTOKTPUHAJBHBIE B3IVISIABI A.M. 3ATOPOBCKOTO
OTHOCHUTEJILHO ITPABA IPO®ECCOPOB 3AHUMATLCSI
AJIBOKATCKO# JESITEABHOCTBIO

JAvutpuii BYS KU,
FOPUCT YTIPaBICHUS CONMATBHON 3aIUTHl HACCTICHHUS
ManunoBckoro paiiona Oneccsl

AHHOTALUAA

B craThe paccMOTpEHbI OCHOBHBIE T10JI0KEHHUS] paOOThI H3BECTHOTO JIOPEBOJIOLHOHHOIO0 IopucTa, npodeccopa A.M. 3aroposckoro
OTHOCHUTEIBHO IPaB IPodeccopoB I0PUINIECKHX (HaKyIbTETOB Ha 3aHATHE aJBOKATCKON AeSITeIbHOCTHIO. IT0Ka3aHO HECOBEPIICHCTBO
JIOPEBOIOIIMOHHOIO 3aKOHOATEbCTBA, 3alIPELABILIEr0 TAKOE COBMELICHUE, J0Ka3bIBAETCA HEOOXOAMMOCTh CHATUS 3alPETOB HA OC-
HOBE HCTOPUYECKOTO OIBITA, & TAKAKE 3aKOHO/IATEeNIbCTBA APYTHX cTpaH. [IpoBeneH anamu3 TBopueckux 6uorpaduii Beaaronmxcs 10-
PEBOJIIOLOHHBIX I0PUCTOB, PA0OTABIINX B KauecTBe NPO(EcCOpPOB YHUBEPCUTETOB, PACCMOTPEHHI Ipeanoxenus A. 1. 3aropoBckoro
OTHOCHUTEJIbHO BHECEHHUs] M3MEHEHM B IOPEBOJIIOLIMOHHOE 3aKOHOATEIBCTBO.

KiroueBble cjioBa: TPUCSIKHBINA MOBEpeHHbIH, cyneOHble ycraBbl, A.J. 3aropoBckuii, 3aKOHOIATENIBCTBO, JAOPEBOIIOLHOHHAS
Poccus.

DOCTRINAL VIEWS A.I. ZAGOROVSKY RELATED
TO THE PROFESSORS RIGHT TO PRACTISE AS LAWYERS

Dmitriy BUYADZHI,
Lawyer of the Department of Social Protection of the Population
in the Malinovsky district of Odessa

SUMMARY
The article describes the main provisions of the work of the famous pre-revolutionary lawyer professor A.I. Zagorovsky concern-
ing the rights of law faculty professors to engage in advocacy. The imperfection of the pre-revolutionary legislation prohibiting such a
combination is shown, the necessity of lifting the prohibitions on the basis of historical experience, as well as the legislation of other
countries is proved. An analysis of the creative biographies of prominent pre-revolutionary lawyers who worked as university profes-

sors was carried out, and the proposals of A.l. Zagorovsky regarding changes in the pre-revolutionary legislation.
Key words: attorney at law, Judicial Statutes, A.l. Zagorovsky, legislation, pre-revolutionary Russia.

AKTYyaJIbHOCTh TeMbl HCCJIeJ0Ba-
HHUS TOJITBEPXKJAETCs MIPOBEICHUEM ITpa-
BOBOIl pedopmbl B YKpanHe, OIHHM H3
9JIEMEHTOB KOTOPOH SBISETCS WHCTUTYT
anBokatypsl. [lonoxxenus neiicTByroero
3akoHa «O0 agBOKaType M aJBOKATCKOM
nestensHocTH» 2012 I ycTapenu u HyX-
JTAIOTCS B COBEPIIEHCTBOBAHHM B CBSI3H
C W3MEHEHHSMH B MOJIUTHYECKOH, KO-
HOMHYECKOH, coImanpHOl cdepax, a
TaK)Ke MOBBIIICHHBIM BHUMAaHHEM oO01Ie-
CTBa K IpoOiiemMe 3aIIUTHl MpaB YeIoBe-
ka. Hexoropple mpoOIeMbl, CBsS3aHHEBIC
C aJBOKaTCKOH JIeSITENbHOCTBIO, paHee
U3YYaJIUCh JIOPEBOIIOLMOHHBIMU  FOPH-
CTaMH, JaHHbIH MCTOPUYECKUH ONbIT
HY)XIaeTcsl B JIETAJIbHOM DPAaCCMOTPEHUH
u ucnosb3oBanuy. K uuciay npooiemMHbIX
BOIIPOCOB, COXPAHMBILIUX CBOE 3HAYCHHE
B HACTOSILIMI HEPHUOA, OTHOCHUTCS IIPaBO
npodeccopoB, IPYrux IpernojaBaresiei
IOpUINYeCKUX (aKyJIbTeToOB U Kadeap Ha
3aHATHE AaJBOKATCKOH JeSATETbHOCTEHIO.
Jlanas Tema cTanma TPEIMETOM HCCie-
JIOBaHUs, MpoBeAcHHOro B 1883 r u3-

BECTHBIM JOPEBOTIOLMOHHBIM YUEHBIM,
npodeccopom HoBopoccuiickoro mumrie-
patopckoro yHuBepcurera A. 3aropos-
ckuM (1849-1919 rr.). Pabora yuenoro
«O mpaBe npodeccopoB Ha 3aHITHE aIBO-
katypel» 1883 . Hy:knaercst B paccMoTpe-
HUM C [ENBI0 YCOBEPIICHCTBOBAHMUS Jies-
TEJIFHOCTH WHCTUTYTa aJ[BOKATyphl, YTO
OyzeT crocoOCTBOBATh TPEIOCTABICHHIO
BBICOKOKBAJTM(HIIUPOBAHHON OpUaNYe-
CKOIf TOMOIIM HACENEHHIO.

Cocrosinue mucciaegoBanusi. B j1o-
PEBOJIIOLMOHHBIM MEpUOA JaHHAs Ipo-
6nema paccmarpuBanach K. HeBonuHbIM,
H. Pennenkamndowm, [I. Meitepom, 3. To-
promkuabM, H. CaHayHOBBIM U Apyru-
Mu. B Hacrosmuil nepuon NaHHBIA BO-
MIPOC MCCIICOBAH TAKMMHU YICHBIMH, KaK:
A. Menanuyk, JI. ['anabypa, C. [llaxepo-
Ba, A. I'eBoprus, E. Apamosa u np.

eabo u 3amadveil cTaTbH SIBISCT-
Csl M3yYeHHE JOKTPHUHAIBHBIX B3IVISIIIOB
npogeccopa A. 3aropoBCKOro Ha IMpaBo
npoeccopoB 3aHUMAThCs a/IBOKaTCKON
JIESITENIHOCTBIO.

H3n0:xeHne 0CHOBHOIO MaTepuaia.
PaccMOTpEM OCOOEHHOCTH TBOPYECKOTO
IITH BBIJAIOIIETOCS IOPUCTA, Mpodecco-
pa A. 3aropoBckoro. Y4eHblil pomuics
B 1849 r. B Kuesckoii rybepHuu, yauics
B Pa/lOMBICTIBCKOM YE37HOM JIBOPSHCKOM
yuniuine 1 B JKUTOMUpPCKOW T'MMHa3UH
(1867 1.), 3arem oxoHumn KueBckuii yHu-
BepcuteT CBsaroro Bramumupa (1871 r).
C 1876 . mo 1878 1. A. 3aropoBckuii mpo-
XOAMI CTOXHUPOBKY B I'epmanun u ®pan-
1Y, T U3ydal TPakJaHCKOe, PHUMCKOe
npaBo, nocemniain jgekaun OtroHa Kapio-
Ba (1836-1904 rr.). B Teitnensbepre —
Bepuapna Bunamreitna (1817-1892 rr),
Kapna-T'eopra ¢on Bexrepa u Anonsda
Baxa — B Jleiimure.

ITocne Bo3Bpamenus B Poccuto A. 3a-
TOPOBCKHH Ipernojasai B J[eMHaI0BCKOM
IOPUANYECKOM JIHLee, B YHHUBEPCUTETE
Cesroro Brnanumupa, B XapbKOBCKOM
VIMnepatopckoM YHHMBEpCHTETE, a Tak-
ke B HMwmmeparopckom HoBopoccuii-
CKOM yHHUBepcuTeTe. TBOpueckoe Hacle-
JM€ YYCHOIO IIPEACTABICHO OOJIBIINM
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KOJIMYECTBOM MOHoOrpadwuii, crarei, mo-
CBSILLCHHBIX TI'PaKIAHCKOMY, CEMEHHOMY
npasy, «Pycckoit npasae», Opakopa3Bo-
HOMY TIPOIIECCY, CTaTycy BHEOpaYHBIX
eTeN.

[lepBbIM 3TanoM HCCIIETOBAHMS SIB-
JIeTCs PACCMOTPEHNE HCTOPUU BO3HUK-
HOBCHUS aJIBOKATYPBI, KOTOpasi Ha4aiach
B pe3yibTaTe MpOBEACHUST CyneOHON pe-
¢dopmbr 1864 1., MHMIIMATOPOM KOTOPOM
Beictyrunl Anekcannp II. B mopesomio-
nuoHHON Poccum mmst momydeHus 3Ba-
HUS a/IBOKaTa TpeOOBAJIOCH BBIIOJIHEHHUE
LIEJIOTO psijia YCIIOBUH, MPEACTABICHHBIX
Ha puc. 1.

C 1enbio o0erdeHus BeieHus cyae0-
HBIX JieJ1 OBbLIO HOJATrOTOBIEHO MOCOOHE
«IIpuCsHKHBIM  TTOBEPEHHBIN:  OpUAHYE-
CKOE PYKOBOJICTBO JUISl IBOPSIH, 1yXOBEH-
CTBa, MOYCTHBIX TPAXKAaH, KyIILOB, Me-
11aH, KPECThSIHY, B KOTOPOM COZICPIKAIUCh
MIPAKTHUECKUE PEKOMEHAAINH I aIBO-
KaTOB TI0 BEJICHMIO CyIeOHBIX 1€, Kaca-
IOIMeCcs] Pa3NYHBIX CJIOEB HaceIeHUs
nopeBorononHol Pocenn [1].

B coorBerctBum ¢ 1. 4 ct. 355 «Yu-
pexzieHne  CyneOHBIX yCTaHOBJICHMID,
IIPaBO 3alUIIATh MHTEPECHl OTIEIbHBIX
JIMLL UIMEJIH TOJIBKO IPUCSDKHBIE TOBEPEH-
HbIE, a MPENoJIaBaTeJId TaKoro Ipasa He
umMenu. [IpuHATHIO TaHHOW HOPMBI Mpe-
LIECTBOBAJIA TUCKYCCHSI, HA KOTOPOH BbI-
CKa3bIBAJINCHh PA3IMYHBIC TOYKU 3PCHUS,
OJIHAKO TPH TMPHUHATHH JAHHOTO I0JI0-
JKEHUSI TeKCT ObUT M3MeHeH, npodeccopa
HE MOV IOJTYYHTh 3BaHUE MPUCSIKHOTO
noBepeHHoro. Takoil MOAXOX 3aKOHO-
Jarenei, mo MHEHHIO A. 3aropoBCKOTO,
00yCIIOBIIEH HECKOJIBKHMHU ITyHKTaMH:
1) mpo6Giema HE3aBUCUMOCTH TPHCSIKHO-
IO MOBEPEHHOTO; 2) BO3MOXHOCTb CBO-
0OHO pacropsKAThCsl CBOMM BPEMEHEM;
3) HeoOXOIUMOCTh Mpodeccopa MOCTOSH-
HO HaxOIUTCs CO CTyAeHTaMH [2, c. 495].

CrietyolmuM 3TanoM HCCIIEI0BaHUs
SIBISETCS  PACCMOTPEHHE  CONCpIKAHUS
9TUX IIyHKTOB JUISl TOTO, YTOOBI BBISICHUTD
HUX COOTBETCTBHE CIOKUBIIUMCS B TOT
HUCTOPUYECKUI TEepHoA  OOIIECTBEHHBIM
YCIIOBHSM.

I. OTHOCHTENTFHO TIEPBOTO MOJIOKEHHUS
A. 3aropoBCKHil yKa3bIBAET, UTO He3aBU-
CHMOCTB MPHCSIKHOTO TIOBEPEHHOT0 MO-
KET PaccMaTpUBATHCS B JIBYX ACIEKTax:
a) MyOJWYHO OTCTaMBaTh Ha CyAeOHOM
3aceJaHNK CBOM B3IVISBI HA TO MJIM HHOE
MIPECTYIUICHHE, MOBEACHHE OOBHHIEMO-
IO M BO3MOKHOCTb CBOOOJIHO H3JIararhb
CBOIO TOYKY 3pEHHUS B Cyle; 0) Haiu4yue

BBICIIEE
obpa3oBanue

OTCYTCTBHE
TOpaKEHHS

B IIpaBax OIIBIT PabOTHI

NIPHCSZKHBII
NoBepeHHbI I

9K3aMEHBI
pHcsra

OTCYTCTBHE
CYIMMOCTH

Puc. 1. Biok-cxema nosiyuyeHusi 3BaHUs NPUCSKHOIO NOBEPEHHOI0

CBOOOZHOTO BPEMEHH W BO3MOXKHOCTH
UCIIONB30BAaHUS €ro 10 CBOEMY YCMOTpe-
HHto. TpeboBaHMe MyOINYHOCTH CBSA3aHO
C TEM, YTO aJIBOKAT y4acCTBYET B CyleOHOM
pPacCMOTPEHMH Jiela U JOJDKEH MyOIMYHO
BBICKa3bIBaTh CBOIO TOYKY 3pPEHHUS, YTO
JIa€T €My OIIPE/ICNIICHHYI0 H3BECTHOCTb.
Jloxas3aTenabCTBOM JITAaHHOTO TOJIOKEHUS
SIBJIICTCS. TBOPYECKUH IyTh HM3BECTHOTO
JIOPEBOJTIOIIOHHOTO  MPUCSHKHOTO  TT0-
BepenHoro [lerpa AxumoBuua AnexcaH-
npoBa (1836-1893 rr), momy4yuBIIErO
IIMPOKYI0 M3BECTHOCTh B JOPEBOJIONH-
onHoil Poccum Onmaromapst ompaBrarelns-
HOMY IpUTOBOpY MO ey Bepsr 3acynmy,
UHTEPEChl KOTOPOI OH NPEICTABISAN B Cy-
nebHoM mporecce. B kauectBe apyroro
aprymeHTa A. 3aropoBCKHUH yKa3bIBaeT
HaJIMYHe BO3MOXKHOCTH IIPUCSKHOTO II0-
BEPEHHOT0 COXPaHATh CBOIO HE3aBHCH-
MOCTb, HEB3Hpasi Ha paboTy B JIOJIKHOCTH
npodeccopa yHuBepcureTa. [1o MHEHHIO
A. 3aropoBckoro, ydactue mpoheccopoB
B aJIBOKATCKOM JeATEHbHOCTH CII0CO0-
CTBYET HOBBILICHHUIO JOBEPHUS K IPABOBO
cUCTeMe, aBTOPUTETa U 3HAYCHUS TaHHOI
Koproparuu B obuiectse. B cBoeii pabore
YYeHBIH yKa3plBaeT Ha CIy4ai, IPOU30-
LIE/IINH B CY/JIe ¢ KHEBCKHM HPHCSHKHBIM
MIOBEPEHHBIM, KOTOPOTO CYAbH U IPOKY-
pop He0OOOCHOBaHHO OOBHHIIIA B CI1a00OM
3HaHWM 3aKOHOZATeNIbHOW Oa3bl. Takmx
3aMe4YaHui, M0 MHEHHIO A. 3aropoBCKO-
ro, MOXKHO OBLIO W30€XaTh NPU HATUUUH
y TPHUCSHKHOTO TOBEPEHHOTO MOHOTpa-
¢uif, KHUT, cTaTell U JAPYTUX Hay4YHBIX
pOOOT, MOCBAIICHHBIX MAaHHON MPOOITe-
Me. YueHsli o0parmaer BHUMaHKUE Ha TO,
YTO, COIJIACHO JICUCTBYIOIIMM C 25 Mast
1874 r. «IIpaBunam o JHIAaX, UMEIOIIUX
paBo OBITh TTOBEPEHHBIMH 110 CYICOHBIM
Jiernam», B UMITEpUH TOSIBIIIUCH aJIBOKA-

Thl, JEHCTBYIOIIME KaK YacTHbIE ITOBE-
pennble. Takue afBOKATHl MPEICTABISIIN
HMHTEPECHI JOBEPUTENIEH 10 IPaskIAHCKUM
Jienam, a Tak’Ke MOIVIN BBICTYTIaTh B Kade-
CTBE 3AIIMTHUKOB IO YTOJOBHBIM JIeNaMm,
IIPY STOM 3aKOHOIATENILCTBO TOTO BpeMe-
HU pa3pemasio X JIeSTETbHOCTh TOIHKO
B TpaHUIAX OIPEAEICHHOr0 CyaeOHOro
okpyra. CyneOHble yCTaBbl 3amperiaiu
9TOH KaTeropuu aJBOKaToB CyJeOHbIe 3a-
HUMaTbCsl TIPENOAABATENbCKON JEATelNb-
HOCTBIO, XOT TaKUE CIIEIHaIMCThl pac-
MoJarajgy IEHHBIM IIPABOBBIM OIIBITOM,
CBSI3aHHBIM CO 3HAHMEM OCOOCHHOCTEH
JTAHHOTO PEruoHa 1 00IIecTBa.

II. Bo3MOKHOCTL PaCHOPAKATHCH
CBOUM CBOOOIHBIM BpeMeHeM SIBIISIACK,
o MHEHHIO A. 3aropoBCKOTO, BayKHBIM
JJIEMEHTOM aJBOKAaTCKOM JesITeNbHOCTH.
Kak yka3plBaeT y4eHBIH, AEATETHHOCTD
MIPUCSDKHOTO TTOBEPEHHOT0 TpedyeT omnpe-
JIeJIEHHBIX 3aTpar TPy/Aa U BpeMEeHH, OJJHa-
KO aJBOKAaT MOXKET 110 CBOEMY PEIIECHHIO
CY3UTh WIIN PACHIMPUThH KPYT CBOUX KIIU-
enToB. [Ipu aTomM A. 3aropoBckuil ykasbl-
BAeT, YTO B aJBOKATCKOM JEATEIbHOCTH
3HAUUTENbHAs. YaCTh BPEMEHM TPATUTCS
Ha cOOp MaTepualioB, CIPAaBOK, KOHTPOJIb
HaJl IBIDKCHUEM JIeN B KaHLEJIAPUU CyJa.
ITo sT0it mpuumnHe Takas padoTa MOXET
BBIMTOJHATECS CTPSAMYMMH, a HE JIMIHO
MIPUCSDKHBIME TTOBEPEHHBIMY WM UX TIO-
MoniHuKamMH. TakuM o0pa3om, TpH mpa-
BIJIGHOM TIOCTPOEGHHH CBOETO Tpaduka
pabodero BpeMeHH aJBOKAT-NPEroaa-
BaTelb MOXKET COKPAaTHTh HEMpPOH3BO-
JIUTENIBHBIA TPyA M OOJbIIE 3aHUMAThHCS
HayyHON WM TIpenojaBaTelbCKON es-
TenbHOCThIO. B nmannoii pabote A. 3aro-
POBCKUII TUCKYyTUPOBAJ ¢ MPOEKTAaHTAMU
CyIeOHBIX YCTAaBOB, KOTOPBIX Y4YEHbIH
00BUHsT B (DUKCAMU B 3aKOHE oOface-
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HHH, 4TO npodeccopa-aJBOKaThl 3aiMyT-
Csl «CTSHKEHHEM COKpoBuII [2, c. 498].
Taxast Touka 3peHHs, 0 MHEHUIO A. 3a-
TOPOBCKOT0, SIBUJIACh NMPHUYMHON 3arpera
3aKOHOJATEIMH  ydacTus Ipodeccopos
B a/IBOKATCKOM AesrensHOCTH. IIpu sTOM
y4eHbIIl yKa3bIBaeT HAa TO, YTO 3aKOHOMAA-
TENN HE 3aTPOHYNN CBOWX COOCTBEHHBIX
HWHTEPECOB ¥ pa3peIlId MpeACTaBHUTe-
JISIM BJIACTH, CYIbSIM, WICHAM CyIeOHBIX
TaJsiaT, mpoKypopam, ceHatopam padboTaTh
mpenojasaressiMiu. B kadecTtBe mpume-
pa MOXKHO IpuBecTH Ouorpaduio Bblia-
IOIETOCS] POCCHHCKOTO FOPHUCTA, CY/bH,
rOCY/apCTBEHHOTO M OOILECTBEHHOTO
nearens, cyaeOHOro oparopa, JIeHCTBHU-
TEJIBHOTO TalHOI'O COBETHMKA, uieHa [ o-
CylapcTBeHHOro coBeta Poccuiickoil um-
nepuu A. Konn (18441927 rr.), KOTOpBIit
OJHOBPEMEHHO C YKa3aHHBIM 3aHUMAJICS
MIPENO/IaBaTeIbCKOI JIeSITebHOCTBIO
B XapbKOBCKOM, a no3aHee B [lerporpan-
CKOM yHHUBepcHTeTax. Jpyrum xapakrep-
HBIM TIPHMEPOM SIBIISIETCS TBOPUYECKHUIT
IIyTh BBIJAIOLIETOCS JOPEBOIIONMOHHOTO
POCCHIICKOTO I0pUCTa B Chepe YyroJIOBHO-
ro npasa H. Tarannesa (18431923 rr.).
VYueHblid MHOTO JIET 3aHMMAJICS IpaK-
THUYECKOH  IOpHCHpYICHIMEH, padoras
cenaropoM Kaccanumonnoro aenapra-
MeHTa ceHara, B 1903 1. momyuunn 3BaHue
JICMCTBUTEIIBHOTO TAMHOIO COBETHHMKA,
¢ 1906 1. — unen I'ocynapcreennoro Cose-
Ta, ¢ 1915 mo 1917 rr. — mo4eTHsI mpen-
cenarens Poccuiickoil Tpynibl KpUMHUHA-
muctoB. Ilo omHO# W3 Bepcuii, paboTast
B Cankr-IleTepOyprckoM yHHBEpcuTETE,
9K3aMEHOBAJ MO fopuctpyaeHun B. Jle-
HUHA Ha MOJyYeHHEe MM 3BaHHS TPUCSIK-
HOT'0 TIOBEPEHHOTO.

BropbiM 3TamomM  mccie10BaHHs
ABJIACTCSA paccMOTpeHue mnoxaxozxa A. 3a-
TOPOBCKOTO K MPAaKTHYECKOW MOJIOTOBKE
CTY/ICHTOB-IOPHUCTOB, & TaKXKE OIbITa, Ha-
KOIUIEHHBIM B 9T0i cdepe. Heobxonu-
MOCTb MPAKTHYECKOM EATEIbHOCTH 000-
CHOBBIBACTCS YUCHBIM TEM, YTO MPOILECC
MOATOTOBKH IPOEKTOB 3aKOHOB TECHO
CBSI3aH C JKU3HEHHOW OOCTAaHOBKOM, SIB-
NSBIIEHCS MPUIMHONW JaHHOW MPOOIEMBI.
Kak yxaspBaer Tur Jlusnii, “usus longo
tempore unus est legum corrector”, He
OIIMH TEOPETHYECKHHI COOPHHK 3aKOHOB
HE MOXKET OBITh IOHAT 0€3 3HaHUSA peallb-
HOTO COCTOSHHMSI HapoJa ¥ KOHKPETHOTO
ucTopuyeckoro nepuoza [2, c. 499]. Co-
m1acHo A. 3aropoBCKOMY, IPAaBOBBIE MO-
JIO’KEHUsI, HOPMATHUBHbBIC MPEIIHUCAHUSL
SIBIISIIOTCSL BHEILIHEHW BEpXYIIKOW Mpasa,

HE OXBAaTbIBasi NPUYMH IPHHSATHS aKTOB
U HCTOPUYECKOH OOCTAHOBKH, CIIOKHB-
muiics B KOHKpeTHbIM nepuof. Ilo atoit
NPUYMHE aJ{BOKAThl OJHUMH M3 IEPBBIX
MMOHMMAKOT HEOOXOMMOCTh BHECCHHUE U3-
MCHEHHI B HOPMATHBHO-IIPABOBBIC AKThI
C LEJbI0 PEIIeHHUs KOHKPETHBIX HpaBo-
BbIX 1poOneM. [Ipu Takom moaxone Bo3-
pacTaeT poJb Inpodeccopa Kak Crerraiu-
CTa, 3HAIOIIETO OOIIMEe BOMPOCHI TEOPHU
1 TIOHUMAIOLIETO CMbICIT U3MEHEHHH, KO-
TOpbIe HEOOXOIMMO BHECTH B 3aKOHOJA-
TenbcTBO. OZHOBPEMEHHO C 3THM TEKCT,
3a()MKCUPOBAHHBIA B 3aKOHE, BO MHOI'MX
Cllydasix HYXKIAeTCsi B KOMMEHTapHsIX,
JAIOMINX Pa3bsCHEHHE €ro CMBbICIA, MO-
9TOMY TIpoheccopy Jerde, YeM psIOBOMY
a/IBOKaTy, TPaKTOBAaTh KOHKPETHBIC HOP-
Mbl. JlaHHOE nosoxkeHne A. 3aropoBCKHi
MOJITBEPIK/IaeT MHCHHEM H3BECTHOTO JI0-
peBomoonHoro topucra K. Hesonuna
(1806—1855 rT.), KOTOPBIIA TOBOpHIL: «Kak
Obl HM OBUIO TOJHO TEOPETHYECKOE I10-
3HaHUE, OHO 0e3 NMPAKTHKHU SBIAETCS He-
nonHeiM. Teopust 00si3aHa HaOMIOAATH 3a
neicrButenbHOCThION [3]. [lo MHeHHIO
K. HeBonuna, mpakTtuyeckas [nesiTelb-
HOCTb HEOOXOAMMA JUISi TOBBIIICHUS
YPOBHSI TEOPHH TIPaBa, ¢ KOTOPOit HEOOX0-
MO O3HAKOMHTB CTYJICHTOB, YTO TpeOy-
eT NPOBEICHUSI IPAKTHUCCKHUX 3aHSITHH, a
MMEHHO BEJICHUS CTYACHTaMH-FOPHCTAMH
JIel1, peecTpos, cOopa MaTepuaio. Takue
3aHSTHUSI TIO3BOJISIIOT CTYJCHTY HOJIyYHUTh
OITBIT TEXHUYECKOW pabOoThI C JOKYMEH-
TaMH, IPOU3BECTH FOPUIUIECKYIO OLICHKY
Jie7Ia, CIopa, INPeCcTyIUIeHHs, OTICIHUTb
ofIee OT YaCTHOTO M NPEJIOKHTh Ba-
pPHAHT TaKTUYECKOTO IOCTPOCHUS aJ[BO-
KaTOM 3alIuThl B cyde. JaHHBII mpumep
A. 3aropoBcKHil TOATBEPXKAACT IyTEM
pPAacCMOTPEHHUSI  JICSTENILHOCTH — XHPYp-
ra, KOTOpBI MOXET 3HaThb OCOOCHHOCTH
AQHATOMHHU, BOSMOXHOCTH MEIUIIMHCKOTO
MHCTPYMEHTa, OHAKO 0€3 MPaKTH4eCKO-
TO HaBbIKA MIPOBE/ICHMUS ONEpaIMil TaKoit
CIIEIMAJIUCT HE CMOXeT paborars. [anee
A. 3aropoBckuii paccMarpuBaeT padboTy
HeMenkoro ydeHoro Mopuna ABrycra
¢on bermann-Tonbeera (1795-1877 rr.)
«O 3aKOHOIATENbCTBE U IIPABOBEICHUIY,
B KOTOPOH YyKa3bIBaeTCsi Ha HEOOXOnu-
MOCTb  TIPAKTHYECKOTO  IIPEHoJiaBaHMs
IOPUCTIPYICHIIMH. DTOT FOPUCT ObLT M3-
BECTHBIM HEMEIKHM Y4YCHBIM, 3aHUMAJl
JOJDKHOCTB peKTopa bepiuHckoro yHu-
BEPCHUTETA, MOJITOTOBHII OAHY U3 MEPBBIX
MOHOTpaduii, MOCBSIICHHBIX TI'PaXIaH-
CKO-TIporieccyanbHoMy TipaBy. Ilo mme-
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Huto Mopuna bermans-l'onbBera, Be-
nerne B JneiictBue OOrmierepMaHcKoro
IPaKIaHCKOTO YJI0XKeHHs TpedyeT 00s3a-
TEJILHOTO MPOBE/ICHUS MPAKTHYECKUX 3a-
HATUH CO CTYIEHTaMH IO I'PaKIaHCKOMY
IIpaBy C LEJIbIO NOHUMAHUs IOJIOKEHUH
HOBoro 3akoHa. Kak ykaspiBaer A. 3aro-
POBCKHA, aHaJIOTUYHBIE ITO/IXO/IbI UCTIONb-
30BAJIUCh B UTAJBSHCKUX U (PAHITy3CKHUX
YHUBEPCUTETAX, B KOTOPBIX ITPOBOMIIUCH
MIPAKTUYECKHE 3aHATHS 10 TPaKIAHCKO-
My, TOPTOBOMY, YTOJOBHOMY W aJMHHH-
cTpatuBHOMY mpaBy. [IpakTndeckne 3aHs-
TS TI0 IOPUCTIPYJCHIINH OPTaHU30BHIBAJ
B Havase XIX B. mpocdeccop Mockos-
CKOTO YHHBEPCHUTETa, PYCCKHH IOPHCT,
npodeccop 3axapuii (3axap) AHUKeeBHY
Topromkuna (1748-1821 rr), KOTOpBIi
MIPOBOJMII 3AHATHA B ayAWTOPHH, IIpe-
BpaIas ee B 3aJ] Cy/Ja, JaBaj CTyACHTaM
3a1aHMs BBIIOJIHATH 00S3aHHOCTH YJICHOB
Cyaa, IPOKYpPOPOB, aJIBOKATOB, BOCIIPOH3-
BOJSI MOJHOCTBIO TPOIECC M COCTABIISSA
TIOJIHBII MepeYeHh HOMEHKJIATYphI Jena.
Jpyroit npodeccop MOCKOBCKOTO yHH-
Bepcurera, A. CaHIynOB, OpraHW30Baj
B CBOEM JIOME IOPHIMUECKYIO KOHCYIIBTa-
[UI0, B KOTOPYIO TIPHIVIAIIal CTYIEHTOB
JUI TIPAKTUYECKHX 3aHSATHH W IOATO-
TOBKH HEKOTOPBIX MarepuasloB. B cBoeii
pabore A. 3aropoBckuii oOpamaer BHH-
MaHUE Ha IPOTUBOPEUMS, HMMEIOLINECS
B JICHCTBYIOIIEM 3aKOHOAATENILCTBE 10
JAHHOMY BONPOCY, Hampumep, YCTaBOM
Kuesckoro ynusepcurera Cpsitoro Bia-
numupa 1835 1. cTyneHTam paspemanoch
napajuiesibHOe IIPOCIYIIMBAHHE Kypca
U HEMOCPEICTBEHHOE y4JacTHE B IIPO-
M3BOJICTBE CyneOHBIX gaen. [lomoOHBIM
00pa3oM YHUBEPCUTETCKHI yCTaB Tpen-
yCMaTpuBajJ HalpaBlIeHWE B YUHIIHIIA
MPaBOBEICHUS TIperioaBaTesiell n3 gucia
T, paHee paboTaBIIMX B CyJeOHOM Be-
JIOMCTBE, JUIsl PyKOBOZICTBA FOPHUYECKOH
MIPAKTUKH CTYACHTOB. 3HAYNUTEIbHBIM JI0-
CTH)KEHHUEM IOPHIMYECKOro (aKysbreTa
MockoBckoro yHusepcuteTa A. 3aropos-
CKMH CUMTAJl NPUIIALICHHUE JUIS Tpero-
JJABAaHUSI B HEM IOPUINYCCKOH NPAKTUKH
HU3BECTHOTO  POCCHICKOrO  IpaBOBENa,
npodeccopa, ASHCTBUTEIHLHOTO TAWHOTO
COBETHHKA, 00ep-npokypopa Casreiime-
To cuHOAa, WwieHa ['ocymapcTBeHHOTO CO-
Bera K. [To6enonocuesa (1827-1907 rr.).

B xadecTtBe aKTHBHOTO CTOPOHHH-
Ka COGIMHEHHS YHHBEPCHUTETCKOTO 00-
pa3oBaHMA W IOPHIMYECKOH IPaKTUKU
A. 3aropoBcKHii Ha3bIBAET 3HAMEHHTOIO
nuBmincra, rnpodeccopa  KaszaHckoro
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yHuBepcutera  Jmutpus  VBaHOBHU-
ya Meiiepa (1819-1856 rr.), Kotoporo
H. YepHblmeBckuil Ha3pIBaJl «OIHUM U3
JNYYIIMX HamMX TNpodeccopoB IMpaso-
BesleHUs». Ha NpakTHYecKux 3aHATHAX
npodeccop JI. Meitep naBan cryaeHtam
3aJaHus 0 COCTABJICHHIO IOKJIA/IOB, IPO-
€KTOB PEILCHUH, aneJUIsLnN, X01aTalCTB,
OOBHHHUTENBEHON PEIH CO CTOPOHBI MPOKY-
popa M BBICTYIICHUS aBOKATa.

Jlpyroil OpEBOITIONMOHHBINA FOPHCT,
mpodeccop, pextop Kwnesckoro yHH-
Bepcurera, KueBckuil ropopckoil rosuo-
Ba Huxonait KaprnoBnua Pennenkammd
(1832-1899 1T.) OBIT AKTUBHBIM CTOPOH-
HHUKOB IopHau4eckoil npakruku. Crienu-
QJIUCT CYUTAJI, YTO HA TPETHEM M YETBEp-
TOM Kypcax oOy4eHHUs CTYAEHTHI JOJDKHbI
y4acTBOBaTh B Cy/IeOHOM Ipolecce, Ha-
Omromas 3a JSHCTBUSIMU CyAEH, MPOKYpO-
poB, cienoBareneil U agBokaToB. Takue
MIPAKTHUECKUE 3aHATHUS JOJDKHBI MIPOBO-
JUTHCS TI0]] PYKOBOJCTBOM IIPO(heccopoB,
B COYETAHUH C U3yUYEHHEM TEOPETHIECKO-
ro Marepuana, 4ro JaeT BO3MOKHOCTH
Oonee NTyOOKO M3YYUTh MPaBO M MPUEMBI
BesleHus cyneOHbIx aen. Kak ykasbiBaeT
A. 3aropoBckHii, BeCTH IPAKTUUECKHE 3a-
HSTUS MOXET TOJIBKO TOT Y4EHbIH-IOPHCT,
KOTOPBIIl XOpOIIO 3HAET IOPUINYECKYIO
MPAKTUKY HE IO MPUHATBHIM PELICHHSM,
a Omaroiapst JIMYHOMY Y4acTHIO B CyneO-
HBIX 3acefanusx. Ha ocHoBanuu paccmo-
TPEHUs] PA3IUIHBIX MOAXOAOB K OpraHu-
3al[MM MPaKTHYSCKUX 3aHATHH 1O HpaBy
A. 3aropoBCKHii IpeIaraeT CiIe Iy Ny
CXeMy HX MpoBeaeHus (puc. 2):

B kauecTBe uHCXOmHOTO Marepuana
WCTIOJIB30BAJINCh HW3BECTHBIE CyAeOHBIE
Jie1a, CTYAEHThl TOTOBMJIM BBICTYIUICHHS
IIPEeJICEATENbCTBYIOIIET0 Ha CyneOHOM
3aceJaHNM C M3JI0KEHHEM OOOCHOBAaHUS
MIPUHATOTO pelieHus. B cirydae cioxHoro
cynebHoro siena A. 3aropoBckuil peia-
rajg CTy[IeHTaM Hamucarb pedepar, B Ko-
TOPOM HOIPOOHO M3JI0KUTh CBOM BApHUAHT
MIPUHATOTO pELICHHs, C yKa3aHHeM 000-
CHOBBIBAIOIINX apryMEHTOB. Takas cxema
MpEeAToJaraeT yuyacTue mperogaBaTesist Ha
BCeX JTamax oOydeHus, JaeT CTyJeHTaM
BO3MO)KHOCTh TIOJyYHTh HaBBIKH B pHU-
TOpPHKE, B MCKYCCTBE BECTH IHCKYCCHIO
1 MCCIIEIOBAHNH JJOKA3aTEIbCTB.

B cBoeii pabore A. 3aropoBckuii 1mo-
JIEMU3MPYET C 3aKOHOJATEIIMH, CUUTAB-
LIMMH, YTO NPO(Eccop MOXKET HOIYUUTh
MIPAKTUYECKUH OIBIT MyTeM HOCEIICHHS
CY[OB, M3y4YeHHs MpPUHATBIX pPEIICHHUH,
nocemenust  KaccaruonHoro jaenapra-

cynebHoe CpaBHEHUE C

PpCIUCHHE, MPUHSTBIM CyIeOHBIM

[IpHHATOC peleHemM
CTYAEHTaMH >

peds
MPOKypopa
H3TI0XKEHHE / \ cyneOHbIe
OOBUHEHHUS niebatsl
N
peub
aZBoOKaTa

Puc. 2. Biok-cxema NMpoBe/IeHUA NPAKTUYECCKOI0 3AHATUSA 10 IOPUCIIPYACHIIUN

MEHTa CeHaTa, He MMesl 3BaHMs MPUCSIK-
HOTO IIOBEPEHHOTO. YUEHBIH BBIPAXKAET
HECOoIache ¢ TaKUM TOIX0J0M 3aKOHO/1a-
TEJICH, MMOCKOJIBKY MOCEIICHHE CY0B 0e3
y4dacTHsl B Ipoliecce JaeT ciadble mpax-
TUYECKHE HaBBIKU JIA’KE MPENoaBaTelio.
A. 3aropoBckuii oOpaiaeT BHUMaHUE Ha
MUCbMEHHBIM XapakTep BEICHMs TIpaxk-
JIAHCKOTO Hporecca, B KOTOPOM 0oliblioe
3HAUEHNE UMEIOT PA3IMYHOTO POJa JOKY-
MEHTBI, CIIPaBKH, CBHICTENHCTBA, XOJa-
TalCTBA, JOKYMEHTHI, TOATBEPIKAAIOIINE
cobcTBeHHOCTh. M3yueHue myOnukanuii,
CTEHOTpaMM CyJEeOHBIX IPOIECCOB SIB-
JISIeTCsT  TOCTAaTOYHO CIIOKHOW  3ajiadeid,
TpeOyIoIel O03HAKOMJICHUSI ¢ OOJbLINM
YHCJIOM BCIIOMOTATENIbHBIX JIOKYMEHTOB,
JAIOIUX MPEACTaBIEHUE O MHOTUX JIETa-
JISIX TIpOLECCa, HO HE BIUSIOMINX IPSIMBIM
00pa3oM Ha Cozep)KaHHue TMPHHATOrO pe-
menus. [Ipu mpoBegeHNH MPaKTUIECKUX
3aHATHH A. 3aropoBCKMH cYHMTal HE0O-
XOAMMBIM HUCIIONIB30BaTh MOCIETHHUE J0-
CTIDKCHUS IOPHINUECKON HAayKH, K YHCITY
KOTOPBIX OTHOCHII HEOOXOIUMOCTD H3yde-
HUSI HOBOTO HAINpaBJCHUS B YTOJIOBHOM
IpaBe, Ha3BaHHOTO «aHTPOIOJIOTHYECKOI
IIKOJIOM». ABTOPOM J@HHOTO TOAXOAA
SIBIISUICS] 3HAMEHUTBIH UTAbSHCKUHN Bpad-
ncuxuarp Yesape JlomOpo3o, mpemio-
JKMBIIMH METOJ M3yUeHHUs IPECTYITHHKOB
IyTEM 3aMEPOB Uepena, PacroJIOKEHHs
a3, yueH, pra, COOTHOLIEHUS IJIMHBI
MaJIBIEB U PYK.

B kauectBe 000CHOBaHHUS HEOOXOMH-
MOCTU OTMEHBI 3allpeTa Ha COBMEIICHUE
aJIBOKaTCKOW W HAy4YHOW JAesITeIbHOCTU
A. 3aropoBCKHMi yKa3bIBaeT Ha TO, YTO
MHOTHE TIpodeccopa IlerepOyprcroro
n BapmaBckoro yHHBEPCHTETOB NPHHU-
MaJIi y9acTHe B KadecTBE Cy/ieH B HEKO-
TOPBIX TIPOLIECCaxX, a TaK)Ke y4acTBOBA-
M B KOAW(PHUKAIOHHOW JIEATeTHHOCTH,
MOATOTOBKE MPOEKTOB 3aKOHOAATEIBbHBIX
akrtoB. [Ipu 5TOM yueHBIi NPUBOIUT
MPUMEPBl U3 HMCTOPUHU IOPUCTIPYACHLUHN
OTHOCUTEIIBHOTO TOTO, YTO MHOTHE 3Ha-
MEHHUTBIE PHUMCKHE IOPHCTBI HAIUCAIN
HayuyHbIE TPYIbl, B KOTOPBIX COUETAIH

n1yOOKOe 3HaHWE TEOPUHM C MPAKTHKOM.
JIpyruM apryMeHToM B IIOJIb3y OTMEHBI
JTAaHHOTO 3ampeTa A. 3aropoBCKHH CUH-
TajJ JeATeIbHOCTh JPEeBHEPUMCKUX IOpH-
croB FOnus [TaBena, Jlomuiius Yibnuana,
laiist, ycmemHo co4yeTaBmNX HAYYHYIO
NIeSITeBHOCTh, BBICTYIUIGHHSI B CyJax,
B CEHATe C MOATOTOBKOH 3aKOHOB M 00Y-
YeHHeM OyayLIuX IOPUCTOB.

ITpo BBICOKYIO OLIEHKY MHEHHs FOpH-
cTOB B I'epMaHMU CBUAETENBCTBYET TOT
(aKT, 4TO Ha PACCMOTPEHUE IOPUANYE-
CKHX (haKyJIbTETOB NepelaBajInuCh Aea, 10
KOTOPBIM Cy/l HE MOT BBIHECTU KOHKpET-
HOE pereHne. J1o, Kak oTMeuaeT A. 3a-
TOPOBCKHH, TOKA3bIBAET HAIUYHE TECHOU
CBS3M MEX]Iy TEOPUEH U MPAKTUKOH, 4TO
XapakTepHO JUIA BCEX 3alaJHbBIX M €B-
poneiickux rocynapctB. B I'epmanckoit
HUMIIEpHUN JIeHCTBOBAa HOPMa, COTJIACHO
KOTOpO# Tipoheccopa IopuaAnIecKuX HayK
MMEITH MIPaBO Ha3HAYaThCs HA TOJKHOCTH
CyIbU MJIM aJiBOKara 0e3 BCAKOIO CTaxa
B JroOoM cyne lepmaHCKOH WMITEpUU.
B Uranuu, Aammu, kak otMedaeT A. 3a-
TOPOBCKHH, 3BaHME Tpodeccopa IaBalio
[IPaBO Ha 3aHITUE AJBOKATCKOH HeATelNb-
HOCThI0. OH NPHUBOTUT MPUMEPHI, KOTIa
mpodeccopa OPUANIECKUX (PaKyIHTETOB
3aHUMaJIM MECTO CyleH, a Iocie Ipe-
KpaleHusl TOJHOMOYHMH BO3BpAIaIUCh
B YHHMBEPCHUTETHI C IEIBI0 MPOIOIIKESHHS
HayYHO-TIEIaTOTHYECKO  eSITeNbHOCTH.
B xadecTBe mpumepa ydeHBIH TPHUBOIUT
onorpaduto benennkra Kaprosa mian-
mrero (1595-1666 rr.), siBusiBIIIETOCS TIpEI-
cezareneM JIeHNIUIcKoro BICIIEro Cy/a,
3aHMMABIIEr0 JIOJDKHOCTh Hpodeccopa
fopuanydeckoro Qakynsrera B Jleinimur-
CKOM YHHUBEpCUTETE. DTOT 3HAMEHHTBIN
HEMEIKUIl IOPUCT B OOJIACTH YTOJOBHO-
o MpaBa CUYUTAETCSI OCHOBATENEM CO-
BPEMEHHOM HEMELKONH NpaBOBOW HayKH
U TIOJTyYHJI H3BECTHOCTh KaK CICIHAIINCT,
pelraBiuii HanboJee CIOKHBIE YroJOB-
HBIE Jlena. B kxauecTBe apyroro mpumepa
A. 3aropoBCKHI TNPHUBOIANT TBOPYECKUI
MyTh Yy4YEeHOTro, Tpodeccopa PHMCKO-
ro mpasa JleHnuurckoro yHHBEpCHTETa



Bepuxapra Bunmgmeiina (1817-1892 rr),
SBJIABIIETOCS WICHOM Bbiciiero mmmep-
ckoro cyna B Jleinuure. AHanoruyHas
CUTYyalHs, 0 JaHHBIM A. 3aropoBCKOTO,
cinoxunachk B Mtanuu, B KOTOpOil 3HaMe-
HHUTBII UTANBSHCKUH 10pHCT, npodeccop,
CHELHANUCT 110 KPUMHHAJIBHOMY IIpaBy
Opanuecko Kappapa (1805-1888 rr.) s1B-
JSICA TIPe/iceiaTeIeM COBETa a/[BOKATOB,
YJIEHOM TajiaThl JETyTaToB, 3aT€M CEHa-
TOpOoM. DTOT topuct B MTanuu Ot 0cHO-
BaTeleM KJIaCCHYECKOW IIKOJIBI YTOJOB-
HOI'O TIpaBa, COBMeIIal NPO(pecCOpPCKyro
nearenbHocTh B [TM3aHCKOM yHHBepcu-
TETEe ¢ aJJBOKATCKOM, a Hanbosee n3Bect-
HBIM TPYZIOM YYEHOTO cTajia MOHOTpadus
“Lineamenti di prattica legislativa penale”
1874 1., mocBsIleHHas 3aKOHOAATEIbHOM
TeXHUKe B chepe yroJloBHOTO Tpasa.

[Ipn paccmoTpeHnu maHHOM mpobie-
MBI HEOOXOITMMO YUHTHIBATh TOT BHICOKHUIT
ABTOPHUTET, KOTOPBIII MMENN TPHUCSIKHEBIE
[IOBEPEHHBbIC B JOPEBOIIOIMOHHON Poc-
cun. JlaHHOE TIONOXKEHHE JIOKa3hIBACT-
Csl IMyTeM PAacCMOTPEHHS JESTeIbHOCTH
B Ka4eCTBE MOMOIIIHUKA TPUCSHKHOTO TI0-
BepeHHoro B. VnbsiHoBa (Jlennna) B Ca-
MapckoM OKpyXHOM cyze. [lo mpuunne
y4acTHs B CTyA€HYECKUX BOJIHEHUSX, pac-
[POCTPAHEHUH HeJIeTallbHOU JINTepaTyphbl
MUHHCTEPCTBO BHYTPEHHHX /€N HE XOTe-
JI0 1omycKath B. YibsiHOBa K BeIEHHIO Cy-
neOusIx aen. HecmoTps Ha 3TO, MpUCSIK-
HbI noBepeHHbI Mouceir @uienesuu
Bonbkenmreiin (1859-1934 rr.), y xoTo-
poro B. JleHnH mpoxoaua CTa)kKHpOBKY,
00paTHIICS C COOTBETCTBYIOIINM XO/1aTaii-
CTBOM B MHMHHUCTEPCTBO IOCTHINH H TIO-
syuwi s B. Jlenuna pasperenue Ha 10-
IyCK K pabore B cyze.

Wzyyenne naHHOW TPOOIEMBI IpH-
BeJIO A. 3aropoBCKOrO K YTBEP)KIACHHIO
HEOOXOJMMOCTH BHECEHHMs W3MEHEHUH
B COAEpXaHHE CYJeOHBIX YCTaBOB, Ka-
CAIOLIMXCS JAESATENFHOCTH PUCSIKHBIX
MOBEPEHHBIX: a) 3BAHHE MPUCSIKHOTO T10-
BEPCHHOI'0 MMEIOT IPABO IOJIYYUTH 0e3
9K3aMeHa mpodeccopa  IOPUIUUECKUX
YHHBEPCUTETOB 10 TPAXKIAHCKOMY H yTO-
JIOBHOMY TIpaBy; 0) mpodeccopa ropuan-
YeCKHUX Kadeap ITOKHBI MTOIYIHUTh IPaBoO
Ha 3aHATHE MECTa CyAbH 0e3 caadm dK3a-
MEHa ¥ HAJINYHUS CyIeHCKOTO CTaxa.

Paccmotpenue JIOKTPUHAJIBHBIX
B3IIA0B  A. 3aropoBCKOTO Ha IpaBo
npogeccopoB opuanueckux Kadeap 3a-
HUMAaThCsl aJJBOKATCKOM JEATEIbHOCTHIO
TpeOyeT U3y4eHHs: TBOPUYECKOro MyTH U3-
BECTHBIX JIOPEBOJIOLIMOHHBIX IPUCSIKHBIX

MOBEPEHHBIX, COYETABIINX IPENOoAaBa-
TEJBCKYIO U aZIBOKATCKYIO JICSITEIbHOCTE.
B kauecTBe mpmMepa MOKHO HPUBE3TH
TBOpueckylo Omorpapuio B. Cnacosuua
(1829-1906 tr.), CTaBImIETO W3BECTHBIM
aJIBOKAaTOM, ITOJYYHBIIErO TUTYI «KOPO-
JIl POCCUICKON aiBOKaTyphl», KOTOPBII
YyuTall JEKIUHM 110 YTOJIOBHOMY HpaBy
B Cankr-IleTepOyprckoM yHUBEpCHUTETE
W IIO/ITOTOBHJI NepBbIi B Poccun yueGHMK
«YTOJIOBHOE MIPABOY.

AHanu3 MCTOPUYECKOW pPEeTpOCIeK-
TUBBl JaHHOW TPOONEMBI IOKA3bIBAET,
uyT0 B 1884 1. poccuiickue BnacTu BHECIH
U3MEHECHHS B YHHMBEPCUTETCKUN YCTaB,
JICCTBOBABIIMK Ha TEPPUTOPUU HMIIC-
pHH, IO KOTOPEIM ITpodeccopa MOy dHITN
TpaBo Ha 3aHATHE aJJBOKATCKOM NEsITeNb-
HOCTBIO. JIMCKyCCHs 3aBepIInIach Mocie
OKTSIOpBCKOTO TIEPEBOPOTA IO HPUYNHE
npuHATHA COBETOM HApOJHBIX KOMHCCa-
poB CoBerckoii Poccun 22 Hosiopst 1917 1.
Jexpera «O cyze», OTMEHHBIIET0 HHCTHU-
TYT aJIBOKaTypbl W JHMKBHIUPOBABIIETO
JICUCTBYIOIYIO CHCTEMY CYIOB.

Tlo pesynbraram IMpOBEAECHHOTO HC-
CIIC/TIOBAaHUSI MOJKHO CJIeJIaTh CIIETYIOIIHe
BBIBO/IBI:

I. B cBoem uccienoBannu A. 3aro-
POBCKHII NPUBOAWT HCTOPUYECKHE IPH-
MEpBI, PEe3yNIbTaThl PAaCCMOTPEHHS 3aKO-
HOJIaTEeNIbCTBA Psiia €BPONEHUCKUX CTpaH,
B KOTOPHIX Mpodeccopa OPUANICCKUX
Kadenp WMEIOT TpaBO 3aHMMATh JIOJIK-
HOCTH CyIbH WJIHM aJBOKaTa, MOKa3bIBaeT
BaKHOCTB NPOBEACHUS MPAKTHYECKUX 3a-
HATHH KaKk HEOOXOIMMOTro 3JIeMEeHTa T10/1-
TOTOBKH OyIyIIHX IOPUCTOB.

II. Yuenslii mpeanaraeT BHECTU H3-
MEHEHHUS B Cy/neOHbIe YCTaBbl, COINIACHO
KOTOPBIM 3BaHME INPUCSIKHOTO TTOBEPEH-
HOTO MOTYT INOJy4arh npodeccopa opu-
IUYEeCKuX Kadeap, KOTOpble TakkKe UMe-
IOT TIPaBO 3aHSTH JIOJDKHOCTH CY[ABH 0e3
KBaTM()UKAIIMOHHBIX SK3aMEHOB M OMBITa
paboTEL.

CrHucoK HMCMOJb30BAHHON JHTepa-
TypbI:

1. 3aroposckuii A. Onparh npodec-
COpOBb Ha 3aHsTie ajBoKaTypoit. KOpwu.
BecTHUK. 1883. Bum. 15. Ct. 495-508.

2. IIpuCsKHBIM TIOBEPEHHBIN: IOPHI.
PYKOBOJICTBO IJIs BOPSIH, JlyXOBECHCTBA, T10-
YeT. TPak/iaH, KyIIOB, MEIIaH, KPECThsH.
E 72/82. M.: E.J1. XKens0y»xckuii, 1871.

3. Hesonmun K. Ilomnoe cobGpanue
countenuil. T. 6: O coeMHEHUU TEOPHH
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HETJIACHBIE CJIEJICTBEHHBIE (PA3bICKHBIE) IEMCTBUS
BO BPEMSA PACCIIENOBAHUA ITIOBET'A U3 MECT JIMIIEHUA CBOBO/1bI

Bagum BJIAJL,
aCTIMPAHT Ka(eIphbl yTOIOBHOTO MPOIecca M KPUMHHAINCTHKA
HaronaabHOTO yHHUBEpPCUTETA TOCYIAPCTBEHHON (PUCKATBHON CIyObI YKpauHbl

AHHOTALUA

B crarpe mpoaHami3upOBaHEI MOHATHE, CBOWCTBA M 0COOCHHOCTH MPOBEIECHHUS HETTIACHBIX CIIICTBEHHBIX (Pa3bICKHBIX) AeHCTBUI
B MecTax JIMIIeHHsT CBOOOIbI. YCTAHOBICHO, YTO BO BpeMs paccieoBaHus modera He BO BCEX CIIydasiX BO3MOXKHO MPOBE/CHHUE He-
IJIACHBIX CJIEJICTBEHHBIX (Pa3bICKHBIX) ICUCTBHH, a JIUIIb KOT/A JJAHHOE IIPECTYIUICHUE ITO/IIaJaeT MO/ KaTerOpUIO TSHKKUX. Pazaeneno
MIPOBEJICHNE HETJIACHBIX CIIEACTBEHHBIX (Pa3bICKHBIX) JIEHCTBUI Ha TPYNITBI M 0003HAYEHBI CyOBEKTHI MPOBEICHUS YKa3aHHBIX Jei-
CTBUA. PackppITo OrpoMHOE 3Ha4YEHHE MPABUIILHOTO (PUKCHPOBAHUS MOTYyUYSHHBIX MATEPHUAIIOB JUIS UX JabHEHIIEro NCIOIb30BaAHHS
B KaueCTBE JI0Ka3aTeJIbCTB B YTOJOBHOM ITPOU3BOJICTBE.

KiroueBble ci10Ba: MecTa JUIICHUS] CBOOO/IBI, TTOOET, HETNTACHEBIE CIIECTBEHHBIE (Pa3bICKHBIE) IEHCTBYS, CICICTBEHHBIH Cyabs,
CIIeZI0BaTENb.

SECRET INVESTIGATIVE (SEARCH) ACTIONS DURING THE INVESTIGATION
OF THE ESCAPE FROM PRIZON

Vadim VLAD,
Postgraduate Student at the Department Criminal Procedure and Criminalistics
of State University Fiscal Service of Ukraine

SUMMARY
In this scientific article, the concept, properties and peculiarities of conducting covert secret investigative (search) actions in places
of detention are analyzed. It has been established that during the investigation of the escape, it is not possible in all cases to carry out
secret investigative (search) actions, but only when this crime falls under the category of serious crimes. We have divided the holding
of the secret investigative (search) actions into groups and designated the subjects of the secret investigative (search) actions. The

great significance of correct fixation of the materials obtaine is disclosed, for their further use as evidence in criminal proceedings.
Key words: penitentiary, escape, secret investigative (search) actions, investigative judge, investigator.

ITocranoBka npodsaembl. C IpUHATH-
€M HOBOTO YTOJIOBHOTO TPOLECCYaIbHOTO
xozekca (nanee — YIIK) Vipaunsl, Koto-
pbIii Betynmt B cuity 19 vosiOps 2012 r,
HMHCTUTYT CJICICTBCHHBIX [CHCTBUI mepe-
JKWJI ONpe/esieHHbIe u3MeHeHus1. [TosBis-
©TCsl HOBBIIl MHCTUTYT «HEINIACHBIX ClIeJI-
CTBEHHBIX  (PO3BICKHBIX)  JCHCTBHI»
(manee — HC(P)1). ®akTuyeckue qaHHbBIE,
TIOJIy4eHHbIE B XOJIe X [TPOBEJCHHS, UMe-
0T TaKyI0 K€ JIOKa3aTeNIbHYI0 CHILY, Kak
U JJaHHBIC, TOJTy4YCHHBIC BO BPEMs TPOBe-
JICHUS CIEACTBEHHBIX (PO3BICKHBIX) IeH-
cTBUM. Bblienenne ykazaHHOTO HOBOIO
IIPOLIECCYaILHOTO MHCTUTYTA IO3BOIMIO
3aKOHOJATENI0  PEIINTh  MHOTOJICTHIOIO
npo0ieMy B CIICICTBEHHOM IPaKTHKE, a
HMEHHO HCIIOJIb30BaHUE  CJIEOBATENIeM
B IOJIHOM 00beMe BO3MOXKHOCTEH omepa-
THBHO-PA3bICKHOI IESATEIBHOCTH, & TAKKE
UCTIONB30BaHNE (DAKTHYECKHX JaHHBIX, MO~
JIY4eHHBIX BO BPEMs 3TOH JEATEIbHOCTH,
B KavecTBE JOKa3aTeJbCTB B YTOJIOBHOM
nponsBoacTBe. Ho cymiecTByroT HEKOTO-
Ppble 0COOEHHOCTH MTPOBEICHNS HEIJIACHBIX
CJIC/ICTBEHHBIX ACHCTBUI B MeCTax JIHIIe-
Hust cBoOow! (naee — MJIC), kotopeie ce-
TOJHS HE MCClIeIoBaHbL. JlaHHbIe 0cOOCH-

HOCTH KacaroTcsi CyObEKTOB IIPOBE/ICHUS
HEIVIACHBIX CJICACTBEHHBIX (Pa3bICKHBIX)
JIEMCTBAI B MECTax JIMIICHUS CBOOOIDI;
cnenuduKN peKUMHOTO TMOpsIKa CyIle-
CTBOBAHMS HCIIPABUTENIBHBIX  KOJIOHHMIA;
O0COOEHHOCTEH TOyueHHs pa3pelleHus
Ha TPOBEICHIE HETIACHBIX CIIEICTBEHHBIX
(pa3bICKHBIX) ICHCTBUIA.

AKTYaJIbHOCTh TeMBbI HCCJIEI0Ba-
musi. C npunsituem HoBoro YIIK Vipa-
WHBl BO3HMKJIA JIOBOJBHO HETPOCTast
CUTyalusi C ONpPEAETICHUEM I'PAaHUIl BMe-
LIATEeJILCTBA [TPABOOXPAHUTEIBHBIX Opra-
HOB B YaCTHYIO )KHU3Hb M OTPaHUYCHHUEM
JIpyTHUX TIpaB 1 cBOOOJ YeIoBeKa.

CocTosiHue HCCIeJOBAHHUS.
Ilonstne, coxepxaHue U TOPSJIOK
MPOBEJCHNSI  HETIACHBIX  CIICJICTBEH-
HBIX (Pa3bICKHBIX) JeicTBUil W3yda-
mu takue yuenole: B.M. Tonuapenko,
C.A. TIpunenxo, B.C. 3eneneukuii,
H.C. Kapnos, P.B. Kopsxun, C.C. Kynu-
nos, H.M. Kypouxa, AWM. JIurBHHUYyK,
E.JA. JlykesnuuxoB, B.T. Manspenko,
B.T. Hop, A.A. llleuyk, [O.FO. Opmnos,
A.A. bumnuak, B.I'. Po3osckuii, I'I1. Ce-
pena, JL.J. VYnanosa, JI.B. Yepeuykuna,
A.H. Ipo3znos, B.A. Yepkos, A.B. I1a3iok,

A.M. Yucronunos, B.1. Ilaxyn, P.H. [le-
xasuoB, H.E. Illymmio, FO.M. I'pomre-
Boii, A.B. Umenko, M.A. Iloropenxkuii,
J.1. Hukudopuyk.

eabio u 3agaveil cTaTbu SIBISIET-
csl TIPOBEJCHHE aHAIHM3a OCOOCHHOCTEH
HETJIACHBIX CJIEJCTBEHHBIX (Pa3bICKHBIX)
JIEWCTBUM B MECTax JIMIIEHUsS CBOOOIBI,
[PEIOCTABICHUE XaPAKTEPUCTUKH Oosiee
BOXHBIX JUISI JAQHHOTO BHUJA pacciemno-
BaHMS MNPECTYIUIEHUs] HEIIaCHBIX CIeN-
CTBEHHBIX (Pa3bICKHBIX) JCHCTBU.

H3i10:keHHe 0CHOBHOIO MaTepHaJia.
Ha coBpemeHHOM »3Tame neicTBYIOIIUI
VIIK Vkpaunsl, npusareiii B 2012 1,
perIaMeHTHPYET TIOPSZOK IPOBEICHUS
HETJIACHBIX CJIEICTBEHHBIX (Pa3bICKHBIX)
nerictBuii B 1. 21. B ero coctaB BXomsT
3 maparpada. Bcero B VYIIK Vkpaunsr
nepeuncieno 13 suno HC(P)/I.

[Ipexnae Bcero HeoOXoAMMO pac-
KPBITh MOHATHE CIIEICTBEHHBIX JACUCTBUI
U HEeNIACHBIX CIEACTBEHHBIX (Pa3bICK-
HbeIX) neiictBuii. CormacHo YIIK, cnen-
CTBEHHBIE (PA3bICKHBIE) AEHCTBUS — 3TO
JICUCTBUS, HANpPABICHHBIC Ha IIOJY-
4yeHue (cOOp) J0Ka3aTeNbCTB WM IPO-
BEPKY YK€ IOJYYEHHBIX JOKa3aTeIIbCTB



LEGEA SI VIATA

B KOHKPETHOM YIOJIOBHOM IIPOM3BOJCTBE
[1, cT. 223].

C yBEpeHHOCTBIO MOXKEM YTBEPIK-
JlaTh, YTO JIAHHOE OIPEJENICHUs, 3aKpe-
mwieHHoe B YIIK VYkpaunsl, He sBiseTcs
MIOJTHBEIM W HE MOXKET OITHCATh BCIO CYTb
U 3HAYEHHE BCEX IPOBOAMMBIX CIEN-
CTBEHHBIX JEWUCTBUII B YTOJIOBHOM IIpO-
necce. [loatoMy MBI moaJepiKuBaeM
FO.H. Yepnoyc, xotopast B cBoeil pabore
YTBEP)KAAET, YTO CIIEACTBCHHBIE Jei-
CTBHUS — «3TO OTJIEIbHBIN BUJI TIPOLIECCY-
aJbHBIX JEHCTBUM, KOTOPBIM IIPOBOJUTCS
¢ menpro cOopa, UCCIENOBaHHS, OICHKH
U HCIIOJIb30BAHMS JI0KA3aTEeNILCTB YIIOJI-
HOMOYEHHBIMH  CIIY>)K€OHBIMH  JINIAMH
B COOTBETCTBHUH C TPEOOBAHUSIMI 3aKOHO-
JaTeIbCTBA B IIPOLIECCE PACClIeNOBAHUS
MpecTymieHuit» 2, c. 6].

Cornacho 4. 1 ct. 246 VIIK VYkpaunsl,
HC(P)A —2T0 pa3HOBUIHOCTH CIIE/ICTBEH-
HBIX (Pa3bICKHBIX) ACHCTBUH, CBEJICHUS O
(haxTe U METO/IBI IPOBEICHHS KOTOPBIX HE
MOJUIEXAT PA3MIAIICHHUIO, 38 UCKIIIOUCHH-
€M CIIyJaeB, MPeIyCMOTPEHHBIX JICHCTBY-
rouM Komekcom [1, c. 246].

CieyeT OTMETHTb, YTO B JINTEPAType
MOHSTHE HEIIACHOCTb» PacCMaTpuUBaeT-
Csl B IBYX 3HAYEHHSIX — KaK aOCOIIOTHAst
n orHocutensHas [3]. [Ipu abGcomoTHOM
HernmacHoctu o nposenerann HC(P)/] un-
(hOpPMHPYIOTCSL  TOJBKO JIMIA, KOTOpbIE
MIPUHUMAIOT PEIICHWE O TAKOM IIpOBeJie-
HUM, U ONEPAaTUBHBIE COTPYIHHUKH, KOTO-
PBIM HOpy4eHO uX nposenenue. [Ipu or-
HOCHTEILHOI HETTACHOCTH O IPOBEICHUI
HC(P)l He 3HAIOT TONBKO JIHIA, KOTOPEIE
BBICTYNAIOT O0BEKTOM HX IPOBEACHHMS, a
UX Pe3yJbTaThl, NOJyYeHHbIE B TaifHE OT
3aWHTEPECOBAHHBIX JIMI, Jajee MOTyT
OBITH Pa3ITIAIICHBL.

[anee cienyer caenarb 0030p CTpyK-
typsl YIIK VYkpauns! na nammune HC(P)
J. B § 1 3akperuieHsl o0mue mpaBuia
nposeaenuss HC(P)M, § § 2, 3 nenocpen-
CTBEHHO KacaloTCsl OTAENBHBIX MX BHJIOB
U OCOOEHHOCTEH MpoLexypbl IpoBeJe-
uust. Bce HC(P)/l 3akoHOmarenem paspe-
JICHBI HA JIBE TPYIIIbL:

K nepsoii rpynme otHocsitess HC(P)/,
CBSI3aHHBIC C BMEILIATEILCTBOM B YacTHOE
obmienne u pernamentupyemsie 1. 2 VIIK,
a UIMEHHO: 1) ayano-, BUIEOKOHTPOIb JINY-
HOCTH M 'PKJIaHKHA; 2) HAJIOXKEHHE apecTa
Ha KOPPECTIOHJICHITHIO; 3) OCMOTp U BBIEM-
Ka KoppecnoHaeHnH; 4) cHATHE HHQOp-
Malii C TPAHCIIOPTHBIX TEJIEKOMMYHHKa-
LIHOHHBIX CeTeil; 5) CHsTHE MHpOpPMAINH
C AJIEKTPOHHBIX MH(OPMAIIMOHHBIX CHCTEM.

Ko BTOpoO#i Tpymme oTHOCSTCS BCe
OCTaJIbHbIC BH/Ibl HEIIACHBIX CJIEACTBEH-
HBIX (Pa3bICKHBIX) IEHCTBHH, KOTOpbIE
3akperuiens! B 1. 3 YIIK u nponsBoasTcs

OTHOCHUTEJIBHO YTOJIOBHBIX HPOU3BOJCTB
0 TSDKKMM U 0CO00 TSDKKHUM IIPECTy-
wieHusM: 1) oOcnenoBanue IyOIMYHO
HEJIOCTYITHBIX MECT, )KUJIUIIA WX HHOTO
Biajienus nmna (ct. 267); 2) ycraHoBIe-
HHE MECTOHAXOXK/JCHHS PaJHO3JIeKTPOH-
HOTO cpencTa (cT. 268); 3) HabmoneHne
3a JIMIIOM, BEIIbI0 W MeCTOM (CT. 269);
4) MOHHUTOPHHT OaHKOBCKHX CUETOB
(ct. 269-1); 5) ayamo-, BHICOKOHTPOIb
mecta (cT. 270); 6) KOHTPOJIb 3a COBEp-
meHueM npectymienus (ct. 271); 7) Bel-
MOJIHEHUE CIELHUAIBHOTO 3a/laHus 110
PACKPBITHIO TIPECTYIHON JeATeIbHOCTH
OpraHW30BaHHOM TPYMIBI WIH HPECTYI-
HOU opraHuzanuu (ct. 272); 8) HermacHoe
nosrydeHre o0pasioB, HEOOXOIUMBIX JUIs
CPaBHHUTEIBHOTO HccienoBanus (cT. 274).

HC(P)l mpoBozsTCs B CiIydasx, €Cliu
CBEIEHHS O NPECTYIUICHUH U JIULE, €ro
COBEPILMBIIEM, HEBO3MOXHO IIOJYYUTh
npyrum  criocodbom. HC(P), mpemyc-
MOTPEHHBIE B CT. CT. 260, 261, 262, 263,
264 (B 4acTH JeiCTBUHN, MIPOBOJUMBIX Ha
OCHOBaHUM IOCTAHOBJICHUS CJIEACTBEH-
HOTO cympn), 267, 269, 269-1, 270, 271,
272, 274 wnacrosmero Komekca, mpoBo-
JISITCSL UCKITIOYUTEIIBHO B YTOJIOBHOM TIPO-
U3BOJICTBE 110 TSHKKUM HIIM 0CO00 TSKKHM
npectymieHusM. Cleayer OTMETHTb, YTO
110 YrOJIOBHOMY IPOLIECCYaIbHOMY 3aKO-
HOZIATEJILCTBY YKPaWHbI HENJIACHBIE CJIE]I-
CTBEHHBIC JICHCTBUS, NPELyCMOTPECHHbIC
B CT. CT. 260-264, 269-1-274, He MoryT
OBITH TIPOBEJICHBI BO BpPEMsl pacclie/ioBa-
HUs 1100era ¢ MECT JIMIIEHHS CBOOOIBI,
npeaycMoTpeHHoro 4. 1 ct. 393 Yronos-
Horo konekca (mamee — YK) VYkpaunsr
(«IToGer w3 Mmecrta IUIIEHHS CBOOOJIBI
WM W3-TI0J] CTPaKH, COBEPLICHHBIN JIU-
1IOM, OTOBIBAIOIIMM HaKa3aHUE B BHIE
JIMIICHUS] CBOOOJIBI MITK apecTa, WITH HaX0-
JSIIMMCS. B TIPEIBAPUTEILHOM 3aKJIFOue-
HHUNY), TaK KaK OH OTHOCHTBCS K IPECTy-
wieHnsM cpequedd Tsokectr, Ho HC(P)[L
MOTYT OBITh IPOBEICHBI BO BPEMsI pacclie-
JIOBaHUs MPECTYIUICHUH, MPELyCMOTPEH-
HBIX 4. 2 cT. 393 VK Vkpauns! («Te xe
JICUCTBUSI, COBEPIICHHBIC MOBTOPHO HIIH
M0 MPE/IBAPUTEILHOMY CTOBOPY IPYIITON
JIML, WM CHOCOOOM, ONTACHBIM JUIS KU3HH
WM 3710pOBbsl JPYTUX JIMI, WIK B COYe-
TaHUU C 3aBJIJICHUEM OPYKHEM HIIH C e¢
UCIIONIb30BAaHUEM, WIIM C TPUMEHCHHEM
HACWIIMS WIH YrpO30i ero NpUMEHCHus,
100 IMmyTeM IIOZIKONA, a TaKkKe C IHo-
BPCKICHHEM  HHKCHEPHO-TEXHHYECCKUX
cpencTB oxpansl») [4, c. 393]. IlosTomy
MBI OyZeM WcCiIeaoBaTh OCOOCHHOCTH
nposenenust HC(P)/l, mpexycMoTpeHHBIX
B 4. 2 cT. 393 YK Ykpaunsl.

Crenyer OTMETUTb, YTO PEIICHHE O
nposenennn HC(P)J npunumaer cieno-
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BaTellb, IPOKYPOP, a B ClIydasx, Iperyc-
motpenHbIX YIIK Vikpaunsl, — ciencTsen-
HBI Cylbs MO XOIATaliCTBY HPOKypopa
WIM 0 XOjaTaiicTBy ClenoBaTens, Co-
IIacCOBaHHOMY C THpokypopom. Crueno-
Baresib 00s13aH YBEJOMHUTH TPOKYpopa o
MIPUHATHU PEIICHUS O POBEJCHUHN OIIpe-
nenenHsix HC(P)/] u o momy4eHHBIX pe-
synprarax. IIpokypop BrpaBe 3ampeTuThb
MIPOBE/ICHUE WJIM TNPEKPaTUTh JajlbHEH-
mee nposenenre HC(P)/ [1, c. 246].

Xapakrepu3upyst 0COOCHHOCTH TIPO-
BEACHUS HEMNIACHBIX CIICACTBEHHBIX (pa-
3bICKHBIX) JCHCTBUN B MECTaX JIMIICHUS
CBOOOJIBI, ClIeyeT JaTh HEOOJbILIYIO Xa-
pakrepuctuky mnpecrynHocta B MIIC.
YronoBHO-TIpaBoOBast CTPYKTypa MPECTyII-
HOCTH B MECTax JIMILIEHUS CBOOOABI Xa-
paKTepu3yeTcs OTHOCHUTEIBHON CTaOMIIb-
HOCTBIO ¥ COCTOUT U3 3 rpymn. OCHOBHas
Macca pecTyIyIeHHI NpUXOoAUTCs Ha Oer-
CTBO C MECTa JIMIICHUSI CBOOO/IBI MU H3-
10/l CTPaKH U 3JI0CTHOE HEIIOBUHOBCHHUE
TpeOOBAaHMSAM aJMUHUCTPALUK HCIIPABU-
TEJIBHBIX YUPEXKICHUI.

Bropyio rpynmy cocraBisioT Ipe-
CTYIUICHHS, CBSA3aHHBIC C HE3aKOHHBIM
000pOTOM HApPKOTHYECKHX WIN JAPYTUX
3alpelIeHHbIX BELECTB, MPEAMETOB, OpY-
xwus. Crieqyer OTMETHTh 3HAUUTENIBHYIO
JATEHTHOCTb ITUX IpecTyruieHnil. He3na-
YUTEIHEHOE YBEIHMUCHNE WIIN yMEHBIIICHNE
HX KOJIMYECTBAa TOBOPUT O CIIy4ailHOCTH
rokasaresieii, a He O JISHCTBUTEILHOM CO-
CTOSIHMH 9TOTO BU/A IpecTyIuieHuit. Pocr
oOpalleHus B MECTax JIMIICHHUsT CBOOO/IBI
HApKOTHYECKHUX BEIIECTB MOXKET CBHUJIE-
TEIILCTBOBATH 00 YCUIICHUH BIUSHUS KpU-
MUHAJIBHOH CYOKYJIBTYPBL.

Tperbio, XOTS U caMyl0 MEHBIIYIO
10 KOJIMYECTBEHHBIM IIOKa3aTeNsiM, HO
OIIACHYIO II0 BMJAM, TPYIIY COCTaBIIi-
0T HAaCHJBbCTBEHHBIE  MPECTYIUICHUS:
YMBIIUICHHBIC YOMICTBA, MOKYIICHHUS Ha
yOMHCTBO, YMBILUICHHbIC TSDKKHE Tele-
CHBIE TIOBPEXKJICHUS, XYJIUIAaHCTBO, YIPO-
3a. CnemyeT OTMETUTh HEYCTOHYUBYIO
JUHAMUKY 3TUX INpecTymuieHui. Mcxons
U3 BBILICH3IIOKEHHOTO, CIEYeT YYHThI-
BaTh ocobeHHoctn mnposexenust HC(P)/]
BO BpeMs paccieoBaHus To0era u3 MecT
mumenust ceodoasl. HC(P)Zl moxxHO pas-
JIeTIUTh Ha 2 TPyIIbL:

1. ITo oObekTy npOBeICHUS:

— MPOTHB PabOTHHUKOB HCIIPABUTEIb-
HOM KOJIOHHH;

— IIPOTHB OCYXX/JICHHbIX, OTOBIBAIOIIINX
HaKa3aHWe B MECTaX JIMIICHUS CBOOOIBI.

2. Ilo mecTy mpoBeaeHusI:

— B IIpeiesiax UCIpPaBUTEIbHON KOJIO-
HUH;

— 3a TIpeJieJlaMy UCTIPABUTENILHON KO-
JIOHHH.
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OcranoBumcs na takux HC(P)/, xax
ayano-, BUICOKOHTPOIb JaHOCTH. [Ipo-
BEJICHHE [AHHOTO JEHCTBUSI B MECTax
JIMIIEHUs CBOOOJBI XapaKTEepU3UPYeTCs
psnom ocobenHocreil. Hampumep, ero
He3auyeM IPOBOJUTH B CEKTOPE MaKCH-
MaJIbHOTO YPOBHS 0€30MaCHOCTH HPH HC-
MIPABUTEIBHON KOJIOHUM CPEIHEr0 ypOB-
Hs1 0E30I1aCHOCTH, TaK KaK «KOHTPOJIb 3a
HAJIM4YMEM ¥ TIOBECHHWEM OCYXX/ICHHBIX,
COZIepIKAIMXCSI B Kamepax, OCYIIecT-
BIISICTCS IIyTEM IOOYepeHOro Habdiroze-
HUS 32 HUMU CKBO3b OTBEPCTHE IJIs Ha-
OromeHus, CMOTPOBBIE OKHA M CHCTEMY
BugeoHa0monenns. OO0 HUCIOIbL30BaHUN
CpPEJ/ICTB BHUJICOHAOMIOICHUS a/IMMHUCTpA-
ousl yYpeXKJISHHST COOOMIaeT OCYKIEH-
HBIM 11071 pactucky» (1. 3.3 Ionoxkenns)
[5]. Jdnst ocy>KOEHHBIX K MOKU3HEHHOMY
JIMILIEHUIO CBOOOJIBI C Liesbio obecrede-
HUS HaJJISKAIETo Ha/130pa 3a IOBEICHNU-
€M OCYK/IEHHBIX, HaXOAIINXCS B Kamepe,
yCTaHaBIMBAeTCs BUeoKaMepa. M300pa-
KEHHE C Hee IePellaeTCsi Ha MOHHUTOPBI
NEKYPHOMY II0 CEKTOpY M B JIEKYPHYIO
4JacTh ydpexaeHus. Bunpeokamepa ycra-
HaBJIMBAETCS. CKPBITO WIJIM OTKPBITO, HO
B 000MX cilyyasX OHa JIOJKHA OBbITh 3a-
oUIieHa OoT (PU3MYECKOro BO3IEHCTBUS
Ha HEe CO CTOPOHBI OCY)KICHHBIX, HaXo0-
JAuxcs B kamepe [6].

Ho nociie cosepiienust modera ocodoe
3nauenne panHoe HC(P)J Gymer mmerh
NIPU Pa3MEIEHUH B MECTaX BO3MOKHOTO
nosiBiieHust Oerena ¢ MJIC, Hampumep,
Ha MECTE JKUTEIbCTBA €r0 CEMbH, POJUTe-
nel, OMU3KUX POACTBEHHUKOB. B HexoTo-
PBIX CITy4asiX BO3MOKHO IPOBE/ICHUE JIaH-
HOTO JEHCTBHUS BO3JIE MECT MPOKUBAHUS
POAHBIX COKaMEpHUKOB Oerjiena, B TOM
ciIydae, €ciad OH IOACPKUBATI C HAMHI
JPY’KECKHUE OTHOILICHUS.

He wumeer cMbicia npoBeneHUE
B MJIC Takoro HC(P)/I, kak HanoxeHUE
apecTa Ha KOPPECIOHJICHIHUIO, OCMOTp
1 BbIEMKa KOPPECIIOHAEHIUH. JTO CBsA3a-
HO C TeM, YTO B COOTBETCTBHH C TpeOoBa-
HusIMH cT. 7 3axoHa Ykpawssl «O mpen-
BapUTEILHOM 3aKJIIOUCHHN» U CT. CT. §,
113 YronoBHO-UCIOIHUTENBHOTO KOJIEKCa
VYKpauHbl, KanoObl, 3asBJICHH, X0OaTal-
CTBa W MHCbMa (KOPPECTIOHCHIINS) JINII,
B3SITBIX IO CTPaXy M OCYKICHHBIX, OT-
OBbIBAIOIIMX HAKa3aHHE B HCIPABUTEIIb-
HBIX KOJIOHMSAX MHHHMMAJIBHOTO YPOBHS
0€30TacHOCTH C OOUIMMH yCIOBUSIMH CO-
JIep)KaHUsl, CPEIAHEr0 M MaKCHMaJbHOTO
YPOBHsI 0€30IaCHOCTH, MOUIEXAT IIpo-
CMOTpY, KpOMeE CIIydaeB HarpaBIeHUs
KOPPECTIOH/ICHIINN  YTIOTHOMOYCHHOMY
I10 TIpaBaM 4eJIO0BEKa, B OpraHbl MPOKypa-
Typsl U T. 1. (1. 4 p. 1 UnCTpYyRumm) [7].
Best Bxomsmast (ncxopsimasi) KoppecoH-

JICHIMS TIOJUICIKHUT JIOCMOTPY HMHCIEKTO-
POM B TEUEHHE TPEX CYTOK M BPYHaeTCs
(nampaBiisiercst) agpecaram. Cienyer or-
METHUTB, YTO IHChMa, BBIIOJHECHHbIC He-
pa30opUYMBBIM TIOYEPKOM, TAHHOIMHUCKIO,
muppOM WIN C UHBIMH OCOOCHHOCTSIMH,
a TakKe CBEJCHHS, HE MOUICKAIIIE pa3-
IJIAICHUIO, aJpecaTy HE HaIlpaBIISOTCS,
OCYXJICHHBIM HWJIM JIML[AM, B3STBIM 0]
CTpaXxKy, HE BPYYarOTCs, a M3bIMAIOTCA
(1. 1 p. 4 Uncrpyxuun) [7]. Kak u B ciy-
Yae YCTAQHOBJICHHS BHJICOHAOIIONCHUS,
ocoboe 3nayenue ganHoe HC(P)/ umeer
[P OCMOTpE JIF000H KOPPECIIOHCHIINH,
MOJYYCHHOH POJICTBEHHHKaMHU Oerviera
¢ MJIC mnu pomHbIMH M OJU3KHMH €ro
COKaMEPHHKOB.

OrpoMHoOe 3HaueHHE IS Tpecede-
HHS WM PacCleIOBaHUs MPECTYIUICHUS,
cBsa3aHHOro ¢ moberom u3 MJIC, umeer
cHATHE HH(OPMAlUK C TPAHCIOPTHBIX
TEJICKOMMYHUKALMOHHBIX CETCH W 3JIeK-
TPOHHBIX HHPOPMALMOHHBIX cucTeM. He-
CMOTpsI Ha TO, YTO pacclie/JoBaHue nobera
¢ MJIC npoBOAUT clEeICTBEHHOE YIpPaB-
jneHue locynapcTBEHHON YIoOJOBHO-HC-
npaBuTeNbHON ciyx0bl, Takoe HC(P)/,
KaK CHATHE HMH(OpPMAlUK C TPaHCIOPT-
HBIX TEJICKOMMYHHUKAI[MOHHBIX CeTeil,
MOPy4YaeTcss TOJBKO COOTBETCTBYIOIIUM
MIOZIPa3/ICJICHUSIM OPTraHOB BHYTPEHHHX
nen u CiyxObl 6e30macHOCTH YKpauHbI
(m. 3.5 Uncrpykuun) [8]. CyTh 1aHHOTO
HC(P) 3aximogaercst B HEIIACHOM IIPO-
BEJICHUH C IPUMEHEHHEM COOTBETCTBYIO-
IMX TEXHUYECKHX CPEACTB HAOIIONCHUS,
orbopa W (QUKCAMU COACPXKAHHS WH-
(bopmarn, KoTopasi mepeaaeTcs JIHIOM,
a TaKKe NOJNy4eHHH, NpeoOpa3oBaHUM
1 (PMKCAIMY PA3IMYHbBIX BUJIOB CUTHAJIOB,
Iepe/iaBacMbIX 110 KaHallaM CBSA3H (3HaKH,
CHUTHAJIBI, NUCHhMCHHBIN TEKCT, H300paxe-
HUSI, 3BYKH, COOOIeHHE TI000ro BUAA).
HC(P) nmoapa3ymeBaroT cieayromiee:

— KOHTpOJIb 3a Telae()OHHBIMU pa3ro-
BOpaMH, HabIroAeHUe, 0TOOp M (PUKCAITHS
coziepkaHusl  Telae()OHHBIX pPA3rOBOPOB,
npyroit uHGopmanu u curHainos (SMS,
MMS, ¢dakcuMmiIpHast CBS3b, MOIEMHAst
CBSI3B);

— cHATHE MH(OpPMAIMU C KaHAJIOB
cBsI3M B (popMe pazNMUHBIX BHUJIOB CHI-
HAJIOB, TIEPE/IaBaCMBbIX 110 KaHAllaM CBSI3H
cetu MHTepHeT, Ipyrux cereil nepenadu
JIAHHBIX.

Ecan Bo Bpemsi paccieoBaHHs I10-
Oera CTasi0 W3BECTHO, YTO IPECTYITHHK
BiIajiceT MOOHJIBHBIM yCTPONUCTBOM, TO Ha
OCHOBaHUH ITOCTAHOBJICHUS CJIEACTBEH-
HOTO CyIbM HEOOXOIMMO YCTaHOBUTH
MECTOHAXOXK/ICHHE PaJAUO3ICKTPOHHOTO
cpencrBa. B MoCTaHOBICHHUH CIICACTBEH-
HOT'O Cy/IbH O Pa3pEeIICHUH Ha yCTaHOBIIC-

HUC MCCTOHAXOXICHUSA PAAUOIJICKTPOH-
HOTO CpEACTBA O0S3aTEIbHO JOJKHBL

yKa3bIBaThCs HAeHTU(GUKALIMOHHBIE
MPU3HAKH, KOTOPbIE II03BOJIAT KOHKpPET-
HO 0003HAYMTH AOOHEHTAa HAOIIONEHUS,
TPaHCIOPTHYIO TEJIEKOMMYHHKAIIMOHHYIO
CeTh, KOHEYHOE HCIIOJIb30BAHHOE 000pY-
nosanue. [Ipeamonoxenrne o BO3MOKHOM
HCTIONIb30BAaHNH  OEIIerioM MOOHIBLHOTO
yCTpOicTBa BrojaHe 00ocHOBaHO. Ha-
npuMep, B XMEJIbHHUIIKOM CIIEJICTBEHHOM
H30JSITOpe 0OHAPYKEHBI M U3BSITHI 3ampe-
IIEHHBIC U XPAHEHUS M UCIIOIb30BAHHS
npenmersl. Cpeny HUX TpU MOOMIIBHBIX
TenedoHa U 3apsIHOE YCTPOMCTBO K MO-
OmIbHOMY Tene(OHy, CIIpSITaHHBIE B ITPO-
JyKTaxX MUTaHus [9].

IMpoueccyansuoe odopmiieHue pe-
3yJIbTATOB HCIOJIB30BaHUs HH(MOpMAIH-
OHHBIX TEXHOJOTHH TpU MPOBEICHUH
HC(P)[l sBiseTcs KOHEYHBIM HTarioM
BBINIOJIHGHUS [IOPYYCHUS  CIIE0BATENs
pabOTHUKAMM OINEPaTHBHOIO I10/pa3ie-
neHus. YKa3zaHHOe TpeOyeT Mmporeccyab-
HOTro O(GOPMIICHUS TOJNYYECHHBIX PE3YIib-
TaTOB B COOTBETCTBHM C TPEOOBAHHAMU
nerctpytomero YIIK VYkpaunsl mis pe-
IIEHUs] BONIpoca, OyIyT M OHU INpH3HA-
HBI JI0Ka3aTeJIbCTBAMH, TaK KaK BO BpeMs
paccienoBanusi nobera uz MJIC Hemo-
CTaTOYHO MoWMaTh Oeriera u BO3BPaTUTh
€ro B MecTa OTOBIBAHMS HaKa3aHUsI, HE0O-
XOJMMO BBIYHCIIUTH U JI0OKa3aTh BUHY €r0
COOOIIHUKOB, TakK Kak rmoder u3 MJIC, kak
MIPaBWJIO, OCYIIECTBISIETCS C ITOCTOPOH-
HEH MOMOIIIBI0, OKa3aHHOHU Oermerny amudo
HernocpeznctBenHo B MJIC, nubo 3a ero
npezenamMu (Ha cBoOoze).

BbiBoabl. YuuThIBas NpOBEICHHBIN
aHaIM3 HOPMATUBHOM 0a3bl M Hay4dyHOU
JUTEPaTypbl, OTMETHM ClIE/lyloIiee: BO-
MEePBbIX, HE BO BCEX CIydasx paccieno-
BaHMA 1Mo0era W3 MeCT JHIICHUs] CBOOO-
nel BosmoxHO mposerenue HC(P)M, a
TOJIBKO B CIIy4asX, IPEILyCMOTPEHHBIX
4. 2 ct. 393 YK VYkpauHbl; BO-BTOPBIX,
nexoropsie HC(P)/l me Bcerma mpume-
HSIOTCSI BO HCIIOJHEHHE ClIeloBaTelieM
u onepatuBHukoM ['YUC VYkpaunsl, 4ro
00yCIIOBJICHO JUTUTEIBHBIM IIPOILIECCOM
COITIACOBAHMM; B-TPETHUX, NP TPOBEJe-
nun HC(P)/] BaxkHO Haznexaruee QUKCH-
pOBaHHE M COXPAHEHHE MX DPE3YJbTaTOB,
TaK Kak B JaJIbHEHIIeM JaHHbIe HCTOYHH-
K1 HHGOpMALUK Oy/IyT SBISTHCS OCHOBOM
JT0Ka3aTesIbHOM 0a3bl BO BpeMsi Cy1eOHOro
nporecca.
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IOPUINYECKOE O®POPMJVIEHUE PE®OPMbI
I'OPOACKOI'O CAMOYIIPABJIEHUA
1917 TOOA B POCCHUHA

Auexcanap BOBK,
KaHAuJaT IOPUANIECKUX HAyK, TOLIECHT,
JIOLEHT Kaeapsl HICTOPUU TPaBa M rocyaapcTaa
KueBckoro HanmoHanbHOro yHUBepcuTeTa MMeHn Tapaca IlleBuenko

VYIK 340.15

Buraauniit KAPIIMYKOB,
KaHJIM/JaT IOPUINYECKHUX HayK,
accUCTEeHT Kadepbl HCTOPHH IIPaBa ¥ roCyapcTBa
KueBckoro HallMOHAIIBHOTO YHUBEpCUTETa HMeHH Tapaca [1leBueHKo

AHHOTADIUSA

B crarbe paccMaTpuBarOTCS COLMAIBHO-NIOIUTHYECKOE W IOPUIMYECKU-TEXHU-
YEeCKOe OCHOBAHUS IOJTOTOBKHM M NPHUHATHS HOPMAaTUBHO-NIPABOBBIX AKTOB, KOTOPBIC
CTaJi OCHOBOH OPUIUYECKOr0 O(GOPMIICHUS pedOpPMBI TOPOACKOTO CaMOYIPaBICHHS
BTOpOIi ostoBuHb! 1917 . B PoccuiickoM rocynapcTse U criocoOCTBOBAU HAYAIly Tepe-
CTPOMKH FOPOCKHUX AyM U yIPaB B FOPO/IaX M0 HOBBIM AEMOKPATHUCCKUM MOJIOKECHUSAM
n36uparesnsHOro npasa. OOBEKTUBHO aHATM3UPYETCSI CTPYKTYpa W COACpIKaHHE IBYX
OCHOBHBIX 3aKOHOJIATEJbHBIX aKTOB pedopmsbl: monokenus «O MPOU3BOACTBE BHIOO-
POB IIACHBIX TOPOACKUX JyM U 00 yYaCTKOBBIX T'OPOJICKHMX YNPAaBICHUAX» OT 15 Mas
1917 1. m mocranoBnenus «O06 U3MeHEeHUX NeiicTByromuX [lonoxenuit 06 oOmecTBeH-
HOM YTIPaBJICHUHU TOpoaoB» OT 9 uioHs 1917 1., KOTOpbie ObLIM NPUHATHI BpeMeHHBIM
npaBuTeIbCTBOM Poccun.

KniodeBble ci10Ba: camoymnpaBieHue, TOPOCKOE IIPaBo, 3aKOHOAATEIbCTBO, IPABH-
TENILCTBO, TOPOJICKAs TyMa, yIIpaBa, eIy TaThl, BHIOOPBI.

LEGAL REGISTRATION OF THE 1917 URBAN
SELF-GOVERNMENT REFORM IN RUSSIA

Aleksandr VOVK,
Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of History of Law and State
of Kyiv Taras Shevchenko National University

Vitaliy KARPICHKOY,
Candidate of Law Sciences,
Assistant at the Department of History of Law and State
of Kyiv Taras Shevchenko National University

SUMMARY

The article deals with the sociopolitical and legal and technical basis for the prepa-
ration and adoption of legal acts, which became the basis for the legal formulation of
the reform of municipal self-government in the second half of 1917 in the Russian state,
and initiated the restructuring of city duma and city administration in accordance with
the new democratic principles of electoral law. Objectively analyzes the structure and
content of the two main legislative acts of reform: the Provision “On the production of
elections in the City Duma and on district municipalities” dated May 15, 1917 and the
Resolution “On Amendments to the Current Provisions on Public Administration of Cit-
ies” dated June 9, 1917, adopted by the Provisional Government of Russia.

Key words: self-government, reform, city law, legislation, government, city coun-
cil, executive, deputies, elections.

IMocranoBka mpobJembl. B coBpe-
MEHHBIX rocynapcrBax Bocrounoit EBpo-
el ¢ 90-x rT. XX B. ¥ 10 HAIIETO BPEeMEHH
OCYULICCTBIISIFOTCS. Ba)KHbIE PEKOHCTPYK-
UK B chepe MECTHOTO CaMOyIpaBIeHHs

BOOGHIC 1 TOPOJICKOTO B YaCTHOCTH, KOTO-
PpbI€ DOJKHBI OMUPATHCS KaK Ha MEK/TyHa-
pOHHLIﬁ, TaK ¥ Ha OTEYCCTBEHHBIN OITBIT
IIPOBCACHUSA MYHUIUITAJIbHBIX conu-
AJIbHO-TTOJIMTHYCCKHX npeo6pa303aHHﬁ



M DECEMBRIE 2018

B HCTOpHYECKOM mpouuioM. OgHuM u3
TaKUX  CEPbE3HBIX  JIEMOKPATHYECKHX
peoOpa3oBaHui, KOTOPOE 3acCiy)KUBACT
Hay4yHOTO BHHMMaHUs, OblIa pedopma ro-
POJICKOTO CaMOyYIIpaBICHUs], TPOBEACHHAS
B Poccuiickom rocymapctse B TeUEHHUE
peBomtormonHoro 1917 1., koraa B ero co-
CTaB, IOMHAMO BCETO, BXOAMIIO 3HAYUTEIIb-
HOE KOJIMYECTBO YKPAMHCKUX W MOJI/IaB-
CKHX IOpOJIOB CO CBOEH 0c000ii ncropuei
0O0IIECTBEHHOTO Pa3BUTH.

AKTyaJIbHOCTb ~ TeMbI  HCCJIEJ0-
BAHUS  IOATBEPIKAACTCS  BaKHOCTBIO
UCIIOIb30BaHUS HCTOPHKO-ITPABOBO-
ro Hacieausi Poccuiickoro rocymapcra
B 00JacTH peOpMHUPOBAHHS TOPOJCKOTO
camoynpasieHus Hadana XX B. st Qop-
MHPOBaHUS [IPABOBBIX CHCTEM COBPEMEH-
HBIX TOCYAapCTB, 0COOCHHO B YaCTH yiyd-
LICHUS] AEATEIbHOCTH MYHHUIUIIATBHBIX
OpraHOB CaMOYTIPABICHUSI.

CocTosiHHe McclIeI0BaHUA. XOTS
OTZIETbHBIE BOMPOCHI, CBSI3aHHBIE C HCTO-
pueii ropoackoro camoymnpasieHus B Poc-
CHUHCKOM MMIIEpUM BTOPOH IOJOBHHBI
XIX — navana XX BB. YaCTUYHO PACKpPHI-
BAJIUCh B HAYYHOM JINTEpaType MOCISTHUX
JIET TAKUMH OTEYEeCTBEHHBIMH U 3apy0Oex-
HbIMH yueHbIMH, Kak: I1.JI. bunenuyk,
H.A. boiiko, P.5. Bopob6eii, ILII. Taii-
Hwuxnuk, B.M. I'punak, B./I. Tonuapenko,
B./1. T'onuapos, O.A. lanuna, A.A. lanb,
H.B. Kamunckas, M.C. Konox, A.JI. Ko-
meutenko, M.JI. Kombuienko, B.B. Kpas-
yenko, JI.LE. JlanreBa, A.A. MenbHUK,
B.A. Monxo3os, C.11. Mopo3, U.A. ITut-
muk, T.M. Ilnakcuii, M.B. Iloromxkas,
A.A.Tlpumena, O.I' ConosneBa, A.A. Tka-
uyyk, JI.B. XoMKko u zap., 0OfHaKo B HCTO-
PHKO-TIPABOBOM ~ acIieKTe O0COOEHHOCTH
npoBenenus [oponckoit pedopmsr 1917 .
B Poccun nonpoGHO He Mcciie10BaliCh.

Leabio u 3ana4yeii cTaTby sBIAETCS
OOBEKTUBHAS XapaKTEPUCTUKA IPHYHH,
0COOCHHOCTEl U Pe3yJbTaTOB IIPOBEJie-
uust Toponckoit pedopmer 1917 . B Poc-
CHUHCKOM TOCYJApCTBE, B XOAE KOTOPOM
MIPOM30III0 MpeoOpa3oBaHUe OpraHu3a-
UM OPTaHOB TOPOJCKOTO CaMOyIpaBiie-
HUS Ha OCHOBE HOBOTO 3aKOHOJATENIHCTBA.

H3n0:kxenne 0CHOBHOTO MaTepHaJa.
KoHkpeTHBIE JKOHOMHYECKHE W COIH-
QIBHO-TIONIMTHYECKHE TPEINOCHITKI JUTS
pedopMUPOBaHUS OPraHOB TOPOJICKOTO
camoymnpasienus 1917 r. B roponax Poc-
CHHCKOW MMIIepHH ObUIM Pa3HOCTOPOH-
HHUMH, ITyOOKHUMH U CIIOKHBIMHU. [Ipexne
Bcero, B Hauaje XX B. BO BCEX PerHoHax
Poccun npoposmkaercs nporecc ypoaHu-

3aIUM, a 3TO 03HAYAJIO IOBBIIMICHHE 3HA-
YIMOCTH TOPOJZIOB, TOPOACKOH KyIBTYpPBI
1 YCIOKHEHNE TOPOJCKHUX IPaBOOTHOIIIE-
HHUHA. DTOT Hpolecc CONPOBOXKIAICA PO-
CTOM M Pa3BUTHEM I'OPOICKHX ITOCEIICHNH,
YBEIMUEHHUEM Y/ETHHOTO BECa TOPOICKO-
IO HACEJIEHHs, a TAKKE PaclpOCTPaHEHNU-
€M TOpOJICKOro 00pa3a U3HH 3a IPEAEIbl
roposioB. YpOaHu3anus Takke TpedoBasa
MIPUBIIEUEHHS IUPOKUX CIIOEB CO3HATEIb-
HOTO HacelleHMs ATl yNpaBIeHUs! Topojl-
CKUM XO35HCTBOM U TOJJIepKaHus o01e-
cTBeHHOTo mopsiaka. CrenyeT OTMETUTh
HE3aBEPIICHHOCTh PeOPMbI TOPOJCKOTO
camoymnpasieHuss B Pocculickom rocy-
napcrse Bropoi nonosunsl XIX B. Ecin
ropozckas peopMa M HAUMHANIACH KaK
OHO W3 JIEMOKPAaTHYECKUX MEepOIpusi-
T He TosbKO B Poccuiickoil umnepuu, a
1 BO BCEM MHpE, UTO MOATBEPIKIACTCS ee
IOPHIMUYECKUM 3aKPEINICHHEM B TIEPBOM
MIPOrpeccUBHOM [0pOOBOM MONOXKEHUH
1870 ., To y>e HOBoe 'oponoBoe mono-
skenue 11 urons 1892 1. [1, c. 430] cra-
JI0 OCHOBOW st KOHTppedopMm B chepe
ropojickoro camoymnpasienusi. Corac-
HO YyKa3aHHOMYy HoBoMy Ilonoxenuto,
yxe ¢ 1892 r. 3HAYUTENTBHO YMEHBIICHO
(B 8 pa3) 4uncCi0 aKTHBHBIX M30HMpaTenei,
a KOJIM9IECTBO JETyTaToB (TJIACHBIX) B TO-
POJICKUX J[yMaX COKpaTWJIOCH B J[Ba pasa.
loponckue ynpaBsl CTAaHOBSTCS MEHEe 3a-
BHUCHMBIMHU OT IyM, PacIIUPSIIOTCS IpaBa
TOPOJICKOTO TOJIOBBI OTHOCHTENIFHO €/IH-
HOJIMYHOTO PEIIeHHs] HACYIIHBIX XO3sH-
CTBEHHBIX BOIIPOCOB 3a CUET OTrpaHUYe-
HUSI ITPaB TIIACHBIX.

Poccuiickue TeopeTHKH KOHCTUTYILM-
OHHOTO TpaBa B Hauane XX B. CUMTAIH,
YTO JUI TPaBUIBHOTO (DYHKIIMOHHPO-
BaHMA HAPOAHOIO IPEACTAaBUTENbCTBA
B JIOJDKHOM HAIlpaBIEHUH U C JOJIDKHOM
CHJIOi, HEOOXOIMMO JI0CTATOYHO CHIILHOE
U CO3HATEIbHOE OOIIECTBEHHOEC MHEHHE.
OHH yTBep)KJaad, YTO HApOAHOE Tpen-
CTaBUTEIHCTBO MOXKET MPABIIIFHO (YHK-
LMOHUPOBATH ¥ NPUHOCUTD HAJJIC)KAIIYTO
I10JI63y HAPOJy TOJBKO IPH YCIOBUH pas-
JIeJIeHHsT BIIaCTH B JTAHHOM TOCYIapCTBE
U 1pu cOOJTIOICHUHU B HEM TIPAB TPaXKIaH-
ckoit cBobomsl [2, c. 14]. Pedopmuposa-
HHE TOPOACKMX OpPraHoB (JyM, YIIpaB)
3aKJII0YaNIoch U B TOM, uTo [opogoBoe 1o-
noxenue 1892 r. yMEHBIIWIO CaMOCTOs-
TENBHOCTh TOPOJICKOTO CaMOYIpaBICHHUS,
C/IeNAJIO IIar HaszajJ U B M30MpaTeIbHOM
IIpaBe: OHO OTHCJIO 3TO MPaBO K Biaje-
HUIO HEABIKHIMBIM HUMYIIIECTBOM, IPUTOM
BEeChbMa 3HAYUTEIBHOTO pasmepa [3, c. 2].

He cexper, 4to ropozckas «koHTppedop-
Ma» 1892 r. melCTBUTENFHO OTpaHHYHIIA
CaMOyIIpaBJICHHE TOPOJOB M H3MEHHJIA

NPUOPUTETHl B JICATEIBHOCTH TOPOJ-
ckux ayMm. Crano oOs3aTenbHbIM aaMH-
HHCTPATHUBHOE YTBEPXKJICHHE HE TOJBKO
TOPOJICKOTO TOJIOBBI ¥ YICHOB YIPAaBbI, a
U MYHMLHIAIBHBIX CMET, YTO HAHOCHIIO
yiep0d caMOCTOSTENbHONW (UHAHCOBO-
KOHOMHYECKOH JIESTEIFHOCTH TOpPOJIOB
U OTKPBIBAJIO MyTh KOPPYHUIHUH. B TO ke
BpeMsl YXY/IIAIOTCS OTHOIICHUS MEXIy
TOCYAapCTBEHHBIMH UYHHOBHHKaMH, Jie-
MyTaTaMH U CITy)KalMH OPraHOB CaMoy-
npasieHus. PaciivpeHue mpaB MECTHOTO
CaMOYIIPaBIICHUsI BBI3BAJIO HEJJOBOJILCTBO
YUHOBHUKOB BCEX PAaHIOB, @ UX OIPaHU-
YeHUs MNOPOXKIAIM pPa3IMYHbIE IpOTe-
CTBI — OT ITyOJIMYHOI KPUTHKH 10 TE€PpO-
PHUCTHYECKHUX aKTOB, JIAKe IIPOTUB CAMOT'0
umneparopa. Hesasepiiennocts pedopm
MECTHOTO CaMOYIIPaBJICHUS (3EMCKOTO
U TOPOJCKOT0) MPOCIIEKUBATIACH TaKKE
B OTCYTCTBHHU TaKUX OPTaHOB B BOJOCTSIX
U MECTEeYKaX, B HeXKEJIaHUH (OPMHUPOBATH
LCHTPAJIbHBIC YUPEIKICHHUS, KOTOPBIC ObI
KOOPJMHUPOBAJIH ACATEILHOCTh OPraHOB
CaMOYIIPaBIICHUSI BCEX YPOBHEII.
Heo0X0oMMO OTMETHTh, YTO BCE XKe
HaOJII0NaeTCsl BBIHYK/ICHHAS CO3HATEllb-
Has TIOINBITKA NPAaBUTENILCTBEHHBIX KpY-
rOB OTMEHHUTbH OCHOBHBIE [1OJI0KEHHS KOH-
TppeopM MECTHOTO CaMOyIIpaBICHUS
el HAaKaHyHE PEBOJIOLUOHHBIX COObI-
tuit 1905-1906 rr., 9To MoaTBEpKAALTCS
PSIOM JOKYMEHTOB, MPUHATBHIX MMIIEpa-
TOPCKOH BIAcThiO. DTO, MPEXKIE BCEro,
Manudecr ot 26 despans 1903 . u Ykaz
ot 12 nexabps 1904 r. Tak, B UmerHOM
BBICOKOM ~yKasze [IpaBHTEIILCTBEHHOTO
Cenara «O miaHax K yCOBEPIICHCTBOBA-
HHM TOCYIapCTBEHHOTO TIOPSIKa» OTMe-
YEHO JKEJIaHWE MPEIOCTABHTh 3EMCKUM
U TOPOACKHM YYPEXKICHUSM BO3MOXK-
HOCTb LIMPOKOTO Y4acTHs B 3aBEJJOBAHUU
Pa3IMYHBIMM CTOPOHAMM MECTHOro Oua-
TOyCTPOWCTBA, MPEJAOCTABUB UM IS 3TO-
ro HEOOXOANUMYIO, B 3aKOHHBIX ITpeJieliax,
CaMOCTOSITEJIbHOCTh, W TPH3BaTh K Jesi-
TEJILHOCTH B 9THX YUPEXKACHHAX, HA PaB-
HBIX OCHOBaHMSIX, IIPE/ICTABUTEINICH BCceX
YacTeil 3aMHTEepEeCOBAHHOTO B MECTHBIX
nemax HaceneHus [4, c. 4]. Kpome Toro,
MUHHCTEPCTBO BHYTPEHHHX Jiesl 7 Map-
ta 1907 I. mpenoCcTaBMIIO 3aKOHOMPOEKT
«ImaBHBIC OCHOBaHHMSI TMPEOOPA3OBAHHS
3€MCKHUX U TOPOJICKUX OOIIECTBEHHBIX Y-
pexieHui» (dactuuHo yrBepxkaeH Cose-
ToM MHHHUCTPOB B 1907 1) [5], B KoTOpOM
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[PEJIoarajoch Cy3UTb TIOCYAapCTBEH-
HO-aJIMUHUCTPATUBHbIA Ha/130p 3a TOPO/I-
CKHMH CaMOYIIPABIISIOIUMHUCS yUPEK/ie-
HUAMH U PacUIUPUTh MX KOMIIETEHIIUIO.
OTH NpaBOBBIE aKThl OBUIM CEPbE3HBIM
CUTHAJIOM YNHOBHHMKAM U JyMCKUM JIeITy-
TaTram O Havajle BaKHBIX MpeoOpazoBaHuit
B c(epe TOpOACKOTO CaMOyNpaBICHUS.
He mpoxomut BIycTyro HeycTaHHast 60pb-
6a mpezcTaBuTenei 1mbepaIbHO HACTPO-
€HHBIX CJIOEB TOPOJCKOrO HACENICHUs,
KOTOpbIE YK€ B TOABI MepBOi Oypicyas-
HO-JieMOKparndeckoil pesosrouuu 1905—
1907 rr. moay4ywsiu HayajlbHbIE YPOKH
JIEMOKpaTHU B O0ph0e 3a COBEPIIEHCTBO-
BaHUE PabOThI OPraHOB CAMOYIIPABICHHUS.
B 1907 r. mpu MunucTepcTBe BHYTPEH-
HUX Jen cosnaercs «Ocoboe coBenianue
i mpocMotpa 3eMckux U ['opomoBbix
MOJIOKEHUI», KyJa, Hapsay C IMHOBHU-
KaMH, BOIUIN MPUITIANICHHBIE BEIOOPHbIE
MIPEACTaBUTENN OT 3€MCTB U TOPOJIOB.
Pedopma 3eMCKOTO U TOPOACKOTO
camoynpasiieHus B Hadane XX B. B Poc-
CHM HE IIPUHECNAa OXKHIAEMBIX DPe3yllb-
TaTOM W3-3a OTCYTCTBUS €IMHOW MO3H-
MM CPEIM TOCYIApCTBEHHBIX JesTeleh
U YYEHbIX IOPHCTOB B OOJIACTH KOHCTH-
TYLMOHHOTO TpaBa. Tak, MO MHEHHIO
npencenarens Komurera  MHHHCTPOB
Poccun (1903-1906 rr.) C.IO. Burre,
«CaMOyIpaBJICHUE — ITO UYKIBbIH B 3TOU
OIOPOKPATHUECKOM CHCTEME AIIEMEHT, 00
OH B CBOEH OCHOBE UMEET NMPHUHIIHUI HAPO-
nosiacTusa. bropokparmueckas cucrema
yIpaBleHus] MperoaaraeT LIeHTpaau3a-
0. MecTHOe caMOyIpaBlIeHHE — 3TO
nenentpammzays». C.JO. Burre moma-
rai, 4to ecinu Poccust kenaer octarbest
caMoZIepXaBHOIl MOHapXuei, To OHa He
JIOJKHA JIOITYCKaTh MECTHOE HacelleHue
K YYacTHIO B JIeJaX TIOCYJapCTBEHHO-
ro yIpaBleHHUs, H00 3TO NPAMOH MyThb
K HapOJHOMY TIPEICTaBUTENIbCTBY, K Map-
JaMEHTapHOMY rocyaapctBy [6, c. 19].
JLLA. TUXOMHPOB OTCTanWBaja CBOIO TOUKY
3peHHs] OTHOCUTEIBHO MECTHOTO CaMo-
ynpasieHus: B pabore «MoHapxuueckast
rocygapcTBeHHOCTE» (1905 1), KoTOpast
3aKJII04aNack B TOM, YTO XOpoluas Mo-
CTaHOBKA CHCTEMBI YIIpaBJIEHUs TpeOyeT
MIPYBIICYEHHS OOIIECTBEHHBIX CHII B TOCY-
JTAPCTBEHHOE YMpPAaBJIEHHE IOBCIONY, TIE
3710 nosie3Ho. Ilonb3a sxe oT yyacTus 00-
IIECTBEHHBIX 3JIEMEHTOB B rOCYapCTBEH-
HOM YIpPABICHUH MOXET TNPOSBIATHCS
B TpeX HalpaBJieHHsAX: 1) B yIpaBIeHUH,
JIOIYCKAIOIEM TPsIMOe JIeHCTBUE HApOJI-
HBIX CHJ (JIeMOKpAaTHYECKUX WU apH-

CTOKPAaTHYECKHX); 2) B 00IaCTH 3aKOHO-
JIaTeIbHON JIeSITeIbHOCTH TOCYAapCTBa;
3) B chepe KOHTpONIS 3a YIpPABICHUEM.
Coueranue OOpPOKpaTud W OOIIECTBEH-
HOTO YIIpaBJeHUS B BBICHIEH CTETIEHH
MOJIE3HO Ul INPaBUWIBHOCTH JAEHCTBUI
00enx TUX CHJI JIUIIb P YCIOBUH, YTO
caMa BepXOBHas BJIACTh HE IPeBpalaeTcs
B OpyAHME HU TOW, HU APYrOH, HO coxpa-
HSET CBOE MNPHPOJIHOE MOJIOKEHUE BEp-
XOBEHCTBA, OECHPUCTPACTHOTO M CIIpa-
BeUIMBOro. HekoTopoe conepHHYECTBO
MEXIy HHMH CO3laeT HX B3aMMHBIN
koHTpousib [7]. Ilonmb3a MecTHOTO OOIIE-
CTBEHHOTO YIIPABJIEHUS, 10 MHEHHIO H3-
BECTHOTO JOPEBOITIONNOHHOTO NTPABOBEA
H.N. JlazapeBckoro, 3akiiio4aeTcsi B TOM,
YTO CaMOYTIPAaBICHUE — ITO CHCTEMA Je-
[EHTPAJIM30BaHHOTO  T'OCYJapCTBEHHOTO
YIpaBIeHUs], T eHCTBUTEIBHOCTD JIe-
LEHTpAIM3aU 00eCIeunBaeTCs PAIoOM
TaKHX IOPUINYECKUX IapaHTHiH, KOTOpBIE,
orpaxkasi caMOCTOSITENIBHOCTb OpraHOB
MECTHOTO YIpAaBJIECHHs, BMECTE C TeM
CO3/IAI0T M TECHYIO MX CBs3b C JAaHHOU
MECTHOCTBIO U €€ HaceleHueM [8, c. S1].
MMeHHO STHX TOJOKEHUH TepeloBBIX
YUEHHBIX-IOPHCTOB IPUAEPKUBATIOCH
GonbIIMHCTBO WieHOB [0oCyaapcTBeHHON
IyMBl B Oymymx wieHOB Bpemennoro
MIPAaBUTEIHCTBA B MPOIECCE MOATOTOBKH
HOBBIX 3aKOHOJATEIHHBIX aKTOB B cdepe
TOPOJICKOTO CAMOYTIPABIICHHUSL.

Oco0eHHO MHOTO BHUMAaHHS BOIPO-
caM TOpOJICKOrO CaMOYIPaBJICHHUs B CBO-
el jesTenpHOCTH ynessun aenyTarsl [o-
CYIAapCTBEHHOW JyMBbl, TIPEXJE BCEro
KOHCTHTYLIMOHHBIE JIEMOKpAThl M OKTS-
OpHCTBI, MOATOTOBHMBILINE CBOM 3aKOHO-
HPOEKTHI HOBOTO [0pOI0BOTO MOJIOKEHHS
[9, c. 811], koTOpOE MOMKHO OBLIO 3aKpe-
IUTH JI€MOKPATHYECKHE NPHUHIUIbI H3-
OMpaTeNbHOrO TpaBa BO BPEMSI MECTHBIX
BbIOOPOB. Peanuszanust peopm MecTHOTO
CaMOyIpaBIeHHsT (3EMCKOH, TOPOICKOH
U TIOCEITKOBOH) Takke TpeboBaia orpom-
HBIX MaTepHaJbHBIX 3aTpaT, a BCE NMEI0-
IIMecsl Ha TO BpeMs Cpe/CTBa 3abmpaia
BoiiHa. C Jpyroil CTOpOHBI, HeJlOBEpHE
TOCYAapCTBEHHON BJIACTH K JIEMOKpPAaTHU-
YECKOI CaMOOpraHW3alMy MOIJAAHHBIX
JIe1aJI0 HEBO3MOKHBIMHU BCE MOTIBITKH MO-
JIOKUTEIILHBIX N3MEHEHUH U3-32 KOHCep-
BaTH3Ma MPAaBALICH BIACTH.

Ho mnomurnueckue npeoOpa3zoBaHUs
He cTosuin Ha Mecte. C MOMEHTa Ipo-
BeIICHUsI Tropojckoil pedopmbl 1892 1
mpaBoBasi cucrema Poccum mpomuta He-
CKOJIBKO ATallOB CBOETO Pa3BUTHS: CaMo-
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nepkasue — 10 1906 r., orpaHuueHHas
MOHapxus — 10 Mapta 1917 ., MoHapxus
6e3 moHapxa — g0 1 centsiOps 1917 r.
n OypKyas3Has pecrnyOiuMka — 10 KOHIA
okrsiopst 1917 1. [10, c. 14]. Pe3ko meHs-
I0TCA  O0LIECTBEHHO-TIOMMTHYECKHE 00-
CTOSITENbCTBA B (heBpane — mapre 1917 .
¢ o0pazoBaHHeM BpeMeHHOro rpaBuTeb-
CTBA, WIEHBI KOTOPOTO (KaAEThI, OKTAOpH-
CTBI, COI[HAJIICTHI) YETKO MIOHUMAJIH, 9TO
MOTYYNUTh TIOIAEPKKY HIMPOKHX CIIOEB
HaceJIeHHs1 MOXKHO Oraromapsi mpoBene-
HUIO MOITYISIPHEIX pedopMm, Ipeskae Bcero
B cepe MECTHOro camoOyINpaBICHUS, 3a
KOTOpBIE OHU JIOITO OOPOIHCH.

[TapannensHo ¢ moarotoBkoil Bpe-
MEHHBIM IPaBUTEIBCTBOM HOBOTO H30U-
paTenbHOro 3akoHa yxe BecHoil 1917
pa3BepHYJICST HPOIECC JeMOKPATH3AILMU
ayM 0e3 Kakux-1u00 pacropshKeHUi
u3 ueHrpa. K craaumsm mnepecTpoiiku
B 1917 . opraHoB caMOynpaBIeHUs
B TOPOJAaX MOXKHO OTHECTHU CIEAYIOIIHE:
1) TOATOTOBKY HOPMAaTHBHO-IIPABOBOM
OCHOBBI JUIsl YCIIEIIHOW peaNn3aliu pe-
(OpMBI  TOPOZICKOTO ~ CaMOYIPABIICHHS
(ampexs — wroHb 1917 10); 2) ocymecTsie-
HUE MHCTHTYIMOHAIEHON peopraHu3annu
OpPraHoB TOPOJCKOIO CaMOYIpaBJICHHS
(uronp 1917 1); 3) mpoBeneHHe ropoj-
CKHX BBIOOPOB C yueToM ped)opMHUPOBaH-
HOW CHCTEMbI OPraHOB MECTHOTO CaMo-
YIPaBJICHUS B TOPOAAX (MIOIb — CEHTAOPD
1917 ).

HOpuanueckyro ocnoBy loponckoit
pedopmbr 1917 . cocraBmsum  chemy-
IOIe 3aKOHOAaTelIbHbIe akThl: 1) MM-
neparopckoe  «lopogoBoe MOMOKEHHE»
or 11 mrons 1892 r. [1], B pemakmum ot
17 mapra 1915 1. nox nasBanuem «llo-
J0)KeHne 00 O0ILIECTBEHHOM YIPaBICHUH
roponos» [11]; 2) monoxenne Bpemen-
Horo mpasuresnscTBa «O IPOM3BOICTBE
BBIOOPOB TIACHBIX T'OPOJICKMX AyM H 00
YUYaCTKOBBIX TOPOJICKUX YIIPABICHUAX)» OT
15 anpens 1917 . [12]; 3) nocraHoBe-
Hue Bpemennoro npasurenscTBa «O0 u3-
MeHeHUsX JercTByromux [lonoxenuit 06
OOIIECTBEHHOM YIPABJICHHU FOPOAOBY» OT
9 mronst 1917 1. [13].

Tak, ummeparopckoe «I'opomgoBoe mo-
noxernue» ot 11 mronst 1892 1. [1, c. 430]
SIBISIETCS OCHOBHBIM 3aKOHOJATEIIEHBIM
akToM Poccuiickoif mmrepuu B obmacTu
TOPOJICKOTO CaMOYIIPABICHHsI, KOTOPBIi
B penakiun 1915 . mon Ha3Banuem «Ilo-
J0)KeHHe 00 OOLIECTBEHHOM YIPaBICHUH
TOPOJIOB)» COXPAHMII CUITy HA MOMEHT IIpO-
BezieHus pedopmbl. B penucioBun 3toro
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aKTa ckazaHo: «B Hacrosiee, cocrabieH-
Hoe ['ocynapcrBenHoil Kanuenspueit, uz-
nanue «[lonoxennss 00 0OIIECTBEHHOM
ynpasieHuu ropogaos» 1915 r., xoropoe
3ameHuno u3ganue 1892 r, c Ipomon-
JKEHUSIMM K HEMY, BHECEHbI y3aKOHEHUS
obuapomoBanusie 10 31 mas 1915 n»
[11, c. 1]. o cBoeit cTpykType «Ilomo-
JKeHne 00 OOIIeCTBEHHOM YTPaBICHUN
ropozoB» 1915 1. cocrosso u3 7 rmias
(154 crarem) m gonomuennit: T [ «O6-
me monoxkenus»; mi. I «O cocrase,
Kpyre BEIOMCTBA, IIPEAEIIbl BIAaCTH U 10-
PAOOK EHCTBUH yUpeKIEHUH rOpoICKO-
ro OOILIECTBEHHOIO YIIPABJICHUSN». ITa
IlaBa pasJesiach Ha TPU OT/AENICHUS:
ora. 1 «O6 u30paHuM TOPOICKUX Iviac-
HBIX»; OTA. 2 «O TOPOACKUX IyMaxy;
ota. 3 «O ropofcKux ympaBax U APYTHX
HCTIOJIHUTENBHBIX OpraHax TOPOACKOTO
ofmecTBeHHOTO ynpaBineHus»; 1. Il
«O06 y4acTHM TOPOJICKOTO OOIIeCTBEH-
HOTO YTIPaBJIECHUs B M3IAHUH 00s3aTelb-
HBIX JUIS TOPOJICKUX JKHUTENEH MOCTaHOB-
nernity; m. IV «O mopsiake 3amerneHus
TOPOJICKMX OOIIECTBEHHBIX JOJDKHOCTEH
W yCIOBUI TOPOJCKOI OOIIecTBEeHHOI
ciyx0b1»; 1. V «O coOpaHuaX B MOJIb3Y
ropoackux mnocenenui»; m. VI «O ro-
POJICKMX PAcxoax, CMEThl U OTYETHI 110
BbIOJIHEHHUIO cMeT»; 1. VII «O nmopsiake
00’KaJIOBaHUs PaCIIOPSHKEHUI TOPOJICKOTO
0O0IIECTBEHHOTO yIpaBlieHust 1 00 OTBET-
CTBEHHBIX JIMIAX, HAXOASAIINXCS Ha CITyXK-
0€ B TOPOACKUX MOCEIECHUSIX)»; TOMOJIHE-
Hus B CT. 22 «IIpaBuna 06 ympoiieHHOM
TOPOJICKOM  OOIIECTBEHHOM  YIIpaBIle-
HUW»; JIONOJMHEHUS B CT. 63 «lIpaBuia
00 OTHECEHHH HEKOTOPHIX ITOBHHHOCTE
JIOMOBJIAJIENBIEB M 0COOBIE COOPBI C HUX»
u MHorue napyrue. K BTOpOCTENEeHHBIM
HOPMATHBHBIM aKTaM MMIIEPCKOIO IIpo-
UCXOXKJCHUsT OTHOcsATcsa: Manudect ot
12 nexabpst 1904 1., KOTOpBI JeKIapu-
pyeT pacliupeHue MeCTHOTO CaMOyIIpaB-
JICHUSI; BBICOYAMIIE YTBEPIXKICHHBIC MO-
noxenuss Komurera MHHUCTPOB (TIO3KeE
CoBeT MHHHUCTPOB), KOTOPBIE KaCaIOTCA
TOPOJICKOTO ~ CaMOYTIPaBICHUS;  yKa3bl
[IpaButenscTBytomero CeHata W TOMY
rofo6Hoe.

Be160pB! IMacHBIX (AEMyTaToB) B IO-
POACKHX OpraHax CaMOyIpaBIeHHUs IPO-
BOJMJINCH B COOTBETCTBUH C IOJIOKEHUEM
«O TpOM3BOJCTBE BHIOOPOB IVIACHBIX TO-
POJCKHMX JyM M 00 Y4acTKOBBIX I'OpOJI-
CKHX yHpaBieHusx» ot 15 anpens 1917 .,
kotopoe cocTosio U3 OCHOBHOM 4YacTH
u Tpex npunoxenuit. B [punoxenun I,

cT. 2 «BpeMeHHbIe TpaBuia 0 IPOU3BOJ-
CTBE BBIOOPOB IVIACHBIX TOPOJCKUX JTyM»
OTIPEeNsUIOCh, UTO TIIACHBIE U TOPOJICKUE
IyMbI U30HparTCcs CpokoM 10 | stHBapst
1919 1, a B cT. 3 yKa3bpIBaIOCh, KTO MMEI
MPaBO y4acTHsl B BEIOOpAX IIACHBIX: POC-
CHUiicKHMe rpakiaHe 000ero Iona, Bcex
HALMOHAJBHOCTEH M BEPOUCIIOBENAHMIA,
KOTOpbIE Ha MOMEHT COCTABJICHHS W30U-
paTenbHBIX CHHCKOB JOCTHIVIM JIBAALIATH
JIeT, TPOKUBAIOIIME B JIAHHOM TOPOJE,
UMEIOIIE B TOPOJIE JKUIbE, HAXOAAIINECS
Ha Ciyx0e WIM 3aHUMAIOIIUeCcs JIpyroi
JIeSITeNIbHOCTBIO, CBS3aHHOM C JIAHHBIM TO-
ponom [12, c. 164]. [Ipunoxenue 11 «Bpe-
MEHHbIC IpaBmiIa 00 y4aCTKOBBIX TOPOJ-
CKHUX yIpaBax» YTBEPXK/IaJO Y4acCTKOBBIC
ropozckue ynpasienus (ct. 1). CornacHo
CT. 3, y4aCTKOBBIC TOPOJICKUE YIIPABIICHHS
COCTOSUTH M3 Y4YacTKOBBIX JyM H ydacT-
KOBBIX ympaB. Kaxnast ropoackas xyma
COCTOSJIA U3 YCTAHOBJIEHHOTO YUCIIA IV1ac-
HBIX, KOTOpble M30HMpajach HaceleHHeM
ropora 1o «BpemeHHBIM mpaBHIaM o
BBIOOpAX INIACHBIX B TOPOJICKHUX JyMax».
KosmuecTBO INIACHBIX YYaCTKOBBIX JyM
He Moo ObiTh MeHee 20 u 6oree 50 ye-
nosek. KonmaecTBo n30paHHBIX MpecTa-
BUTEJICH 3aBUCUT OT KOJIMYECTBA KUTEICH
Ha K&XJIOM y4acTKe. Y4acTKOBas TOpoj-
cKas JymMa W3 CBOCH cpelbl BbIOHpaia
[JIaBy AyMbl Ha CPOK CBOMX TTOJHOMOYHI
(ct. 4). YyacTkoBas ympaBa cOCTOSIIA U3
TIpeiceaaTeNs M WICHOB, HauOoJIbIIee KO-
JIMYECTBO KOTOPBIX OIpezelsiack oolie-
ropojackoi ymoil. JleHe:xxHble cpeacTsa,
HEoOXOoqUMBIE ISl OCYLIECTBICHHS 3a-
Jla4, BO3JIAraBLIMXCSl HA YYacTKOBBIE TO-
POJICKHME YIIPABICHUS, OTIyCKAIUCh WM
TOPOJICKMMH JIyMaMH IIOCJIE PacCMOTpe-
HHUS M YTBEPXKICHHUS TOPOJCKOro Orof-
xeta (cT. 5) [12, c. 170]. B BbIGOpax He
NPUHUMAINA ~ y4acTHEe: MPEJCTaBUTEIH
aJIMHUCTPAaTUBHOW BJIaCTH, HX 3aMe-
CTUTEIM W TOMOIIHHUKH; JIMIA, KOTOPbIC
HaXO/IWJINCh Ha CITyk0e B MIHIMH (TI0-
JUILUK); MOHAXH, JIMIA, TPH3HAHHBIC
B YCTAQHOBJICHHOM TOpSIIKE Oe3yMHBIMH
U TIIyXoHeMbIMH. JIu1a, KoTopsle cocTos-
JI1 Ha BOGHHOM CIty»x0e, MPUHUMAJIHN y4a-
cTHe B BbIOOpax Ha OOLIMX OCHOBAaHMSAX
[12, c. 164]. K ocyXkaeHHBIM IO MPUTO-
BOPY CYAOM IIPUMEHSIIHCH OIIPeJIeNICHHbIC
n3duparesibHble orpaHudeHus. Hukro Ha
BbIOOpax HE MOT UMETh 0o0Jiee OIHOrO
rojoca. BBeneHue BceoOuiero wu3oupa-
TEJILHOTO MpaBa Ha BBIOOpAx B TOPOJCKUE
IIyMBI, MCUC3HOBEHHE COCJOBHBIX Iepe-
TOPOJIOK TO3BOJIMIIO TIPUBIICKATh K yda-

CTHIO B HUX MIMPOKHE MACChl HaCEJICHUS,
B pesyibTare 4ero padora TOPOJCKHX
IyM crana Oosee oTKpwITOH [14, c. 62].

[punoxenne Il «Pacnucanue uwncia
IJIACHBIX, MOJIEKAIINX H30paHUIO B ToO-
poackue nymb» [12, c. 172] coctout u3
TaOJNUIBIL, B KOTOPOH yKa3bIBaeTcs mepe-
YeHb TOPOJOB B OT/EIBHBIX T'yOSpHMSX
Poccuiickoro rocynapcrsa ¢ TOUHBIM YHC-
JIOM TJIACHBIX B KaXKIOH TOPOACKON Tyme
[12, c. 172-184].

Eme omHumM BaXXHBIM 3aKOHOIA-
TENBHBIM aKTOM OBUIO TIOCTAHOBJIICHHE
Bpemennoro npasutenscrBa «O0 u3Me-
HeHMsIX JedcTByromux [lomoxkenuit 06
OOIECTBEHHOM YIIPABJICHUH T'OPOJOB
oT 9 urons 1917 . Bo BBeIGHUU KOTOPOTO
CKa3aHo, 4To BpeMeHHOe paBUTENIBCTBO,
MPU3HABast COOTBETCTBYIOLIUM BIIPE/Ib J10
MPUHSTHSL HOBOTO 3aKOHA 00 OOIECTBEH-
HOM YIIPaBJICHUH T'OPOJIOB, MTOCTAHOBUIIO
OCYUIECTBHUTh B AelcTByronmx llomoxke-
HUSIX Hanbosiee HEOTVIOKHBIE N3MEHEHUS
[13, c. 444]. Bo-nepBbIX, B AEHCTBYIO-
meMm lopomoBom monoxeHnun 1892 1.
B m3ganuu 1915 1. mox Hassanuem «Ilo-
JokeHne 00 OOIIECTBEHHOM YIPaBICHUI
TOPOZIOB» pSA CTareil WM OTHEIBHBIX
IYHKTOB K HUM OTMEHHUTh. Hampumep,
OTMEHSUIHCH CT. cT. 4, 10, 12—18, 74, 78,
80, 83-88, 92, 119, 121, 141, 143, 145,
146, 149-154 [11, c. 444]. Bo-BrophIX,
B lopomoBom mnonokennu 1892 1. (pe-
nmakiys 1915 1) B psafe crareit MeHsI0Ch
conepxanue. M3menunucs ct. cT. 1, 3, 5,
11, 21, 58, 59, 61, 69-71, 75, 79, 81, 82,
89-91, 95, 99, 101, 102, 193, 108- 110,
115 [11, c. 445]. MoxHO cuuTarh, YTO
C OTMEHOH, M3MEHEHHEM M YTOUYHEHHEM
MIOYTH BCEX CTarei, IyHKTOB, IpHMeda-
HUI U nonosHeHuil HopMel [lonoxkenus
«O06 00IIeCTBEHHOM YHpaBICHHH TOPO-
JIOB» TIOJIBEPIVINCH CYIIECTBEHHOMY YIIO-
PSIOYEHHIO.

Kpome ykazaHHBIX HOPMaTHUBHBIX aK-
TOB, KOTOpbIE ONPEEIsIN IIIaBHYIO CYTh
pedopMupoBaHUS OPraHOB TOPOJCKOTO
caMoympaBleHus, BpemeHHoe mpaBu-
TEJILCTBO TAKKE M3aJI0 elle PsiJ HopMa-
TUBHBIX aKTOB, KACAIOMIUXCS M3MEHEHUS
CTaTyca HEKOTOPBIX HACEJICHHBIX ITyHKTOB
1 KOJIMYECTBA TTIACHBIX B TOPOJICKUX Y-
Max 110 Bcemy PoccuiickoMy rocynapcTay,
TaK)Ke KOHKpPETH3MpOBaHA (hMHAHCOBASI
KOMIIETEHIIUS TOPOJICKHX JTyM.

BoeiBoapl. [logBomst uTorm, MOXKHO
czenath BBIBOZ, YTO OOLIEPOCCHIICKYIO
Toponckyto pedopmy 1917 . B chepe
TOPOJICKOTO CaMOYIIPABJIEHHS, HECMOTPSA



Ha BCE COLMAIbHO-NOJIUTHYECKUE IIPO-
OJeMbl, IOPUIMYECKHE U TEXHUYECKHe
HEJOCTaTKHU, CJIEIyeT CYMTAaTh OJAHOW U3
JIEMOKPATHYECKUX JUIi TOTO BPEMEHHU.
Pedopma B mporecce OpHIMYECKOTO
odopmiieHuss Obuta obecrieueHa Hajie-
JKaIIMM 3aKOHOJIATeIbCTBOM, a OpraHH3a-
{1 TOPOJICKOTO CaMOYIIPaBIICHUS UMea
IIaHC B TIEPCIIEKTHUBE CTATh JICHCTBUTEIb-
HO OOpa3noBOW IIyTeM IOCTOSTHHOTO
YIOPSIIOYCHUST TOPOJCKUX OOIIECTBEH-
HBIX OTHOIICHHUH. OIHAKO HEOOXOAHMO
OTMETHTb, YTO HCCIICIOBAHUE IPOOIEM,
CBSI3aHHBIX C HBOJIFOLIUEN MECTHOTO CaMO-
YIpPaBICHUS JAHHOTO Iepuopa, Tpedyer
aKTUBHOTO mpojomkeHus. Ocoboro BHU-
MaHUs 3aCITyKHBAeT U3y4eHUE HOPMATHB-
HBIX aKTOB, KOTOpble obecrieynBanu [o-
ponckyio pedopmy 1917 1. B KOHKPETHBIX
ropojiax, 3aKpernuB BBIOOPBI T'OPOICKHX
[JIACHBIX Ha HOBBIX NPHHIIUIAX, & TAKKE
YCOBEpPLICHCTBOBAIN  (DYyHKIIHOHHPOBa-
HHE TOPOJACKUX JIyM U YIIPaB.
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OCOBEHHOCTH ®OPMHUPOBAHUA NOJIUTUYECKOI'O CTHJIA
MBIINJIEHNA B COBPEMEHHOM OBIIECTBE

Anna I'APSIEBA,
TIOTICHT Kadephl mpaBa

HanmoHanbHOTO TEXHUYECKOTO YHUBEPCUTETA « XaPbKOBCKUI MOMTUTEXHUUECKUNA HHCTUTYT

Eaena MYPEHKO,
cTapIuii mpenogaBarenb Kageaps! mpasa

HanuoHanbHOro TEXHUYECKOIO YHUBEPCUTETA «XapbKOBCKHUH MOIUTEXHUYECKUNA NHCTUTYT)

AHHOTAIUA

IIpoGnema (opmHupoBaHHS TOCTMETAPU3NUECKOTO CTHIIA MBIIUICHUS SBIISETCS OJHOW M3 LIEHTPAJIbHBIX B COBPEMEHHOH (uIo-

codun, OKasbiBasi CyLICCTBCHHOC BIUSHUC Ha pa3BUTHE OOIIETO CTHIS TEOPETH3UPOBAHUS B COLMAIBHO-TYMAaHUTApHBIX HayKax.
Ee nccienoBanue BaXXHO U1 OCO3HAHUS OCOOCHHOCTEH KOHLENTYaJbHOTO 0a3uca COBPEMEHHOro (GuiIoco(hCKOro MUPOBO33PEHHUS U
ocHoBaHuil Hayku. MHTepec K Heil 00yCcIOBIEH TeM, YTO BOIIPOCHI, BBI3BAHHBIC K KM3HU U3MEHEHUSIMU B TEOPETHYECKOI MBICIIH, Ha-

XOZSAT OTPAKEHUE B KYJBTYPE, MPAKTHKE U MOJUTHYCCKOH )KU3HH COBPEMEHHOTO 00IIEeCTBA.
KiroueBble cioBa: 00IIECTBO, HHTEIICKTYaIbHbIE TEXHOJIOT UM, CTHIIb MBILIUICHHS, TTOCTMeTagu3ndeckas Gunocodus, mocTMo-

JACPHU3M, HUHTCIIJICKT.

FEATURES OF FORMATION OF POLITICAL STYLE OF THINKING IN MODERN SOCIETY

Anna GARYAYEVA,

Associate Professor at the Department of Law

National Technical University “Kharkiv Polytechnic Institute”

Elena MURENKO,
Senior Lecturer at the Department of Law

National Technical University “Kharkiv Polytechnic Institute”

SUMMARY

The problem of forming a post-metaphysical style of thinking is one of the central in modern philosophy, exerting a significant infl -
ence on the development of a general style of theorizing in the social and human sciences. Her research is important for understanding
the features of the conceptual basis of the modern philosophical worldview and the foundations of science. Interest in it is due to the fact
that the issues brought to life by changes in theoretical thought are reflected in the culture, practice and political life of modern society.

Key words: society, intellectual technologies, style of thinking, post-metaphysical philosophy, postmodernism, intellect.

Ha coBpemeHHOM »5Tame pasBUTUSA
obmiecTBa O4YEeHb BaXEH BOIPOC HH-
TEJUICKTYaJIbHOTO ~ Pa3BUTUSl  YeEJIOBEKa
1 popMUpOBaHUS €ro0 BHYTPEHHETO CTHIIS
MBIIIUICHHSI.

OTO CcOo3/1aeT OCHOBY JJISI TOHUMAHUS
0COOEHHOCTEW COBPEMEHHBIX HHTEIUIEK-
TyaJIbHBIX TEXHOJIOTMH B IOJMTHYECKOI
xu3HA obmectBa XIX — XX BB.

Lenbto cTaTbu sBISETCS MCCIIENOBA-
HHE OCOOEHHOCTEH HMHTEIICKTYalbHBIX
TEXHOJIOTUI B TOJUTHYECKOH KH3IHH
obmrectBa XIX — XX BB., packpbITHE 0~
HSITUS KUHTEIUIEKT», HCTOPUYECKHX U (Pu-
J0CO(CKHUX aCHEKTOB ero (JOpMHUPOBaHMS,
U3YYEHHE CTHJISI MBIIUICHUS B TUIOCKOCTH
¢dunocopun MUPOBOH MOIUTHKH.

B nmreparype, mocesimeHHON ¢uio-
couu TOCTMO/EPHU3MA, OOBIYHO BEI-
JIeTSIIOT JIBa JTalla, CBA3aHHBIX C (hOpMHU-
POBaHHEM €ro NPHHIMIOB M TO3MIHN.
IepBblii 3Tanm — pa3BUTHE IOCTENIEHHO

NPUBEALINX K IIOCTMOJICPHHU3MY HJIeH
[OCTCTPYKTYPAJIUCTOB, HOCT(HPEHIUCTOB.
Ha popmupoanue ¢punocoduu u scTeTu-
KI IOCTMOZIEPHHU3MA PEIlaollee BIUsIHUE
okazamu: 1) mmen XK. Jlakana (koHmen-
11 BOOOPaKaeMoro 1 CHMBOJIMYECKOTO,
KpuTHKa «hmrocopun cyOnexTa», yde-
HHE O 5I3bIKe); 2) TEOpHs JEKOHCTPYKIUH
XK. Jleppuna u ee mpUMEHEHHE K CTe-
THKE; 3) MOCTMOAEPHHCTCKHE KOHIIEI-
uuun uckyccrsa XK. enésa u @. I'arrapu
(koHLeTIUST «pu3oMbDy), 0. Kpucreoii
(uccnenoBaHus cTpaxa, yxkaca, cMep-
TH, OTBPATUTEIBHOIO Kak (heHOMEHOB
JKH3HH, JINTEPaTypbl, UCKYcCTBa, (HUIO-
coduM; U3yYCHHE METAllOBECTBOBAHHS
KaK OTIMYUTENIHOW 4YepThl IOCTMOJIEP-
HHCTCKOTO HCKYCCTBa; (DEHOMEH JOOBH
U €ro ICHXOAaHAJIUTHYECKas CTPYKTypa
u T. 1.), M. Ceppa (MeTox «Oecropsiod-
HOTO DHIMKIIONEAN3Ma» B NPUMEHEHUU
K ucTOpuM Hayku, (uiocodpuu, HCKyc-

CTBA; KPUTHKA THOCEOJOIHYECKOH Mojie-
M GuTocoGuu U HayKH MOJICpHA; TEOPHSt
KOMMYHHKAIMU KaK HOBbIH CHHTE3 HAYKH,
ucKyccTBa, (unocodun). Bropoit stam —
pa3BUTHE MOCTMOJECPHU3MA B COOCTBEH-
HOM CMBICJIC. 3a OCIIeIHEee ACCATUIICTHE,
Kak otMmedaioT crenuanuctsl (H. Manb-
KOBCKasi), CJIOXKMUJICSL Kpyr HCCIIeOBa-
TeNel, MOCBSTUBIIMX Ce0sl H3yYCHHUIO
pa3IMYHBIX AaCHEKTOB MOCTMOJACPHH3MA
B ¢uiocodun, SCTETHKE, KyIbType U HC-
kyccTtBe. Hanbosiee M3BeCTHBIC U3 HUX —
K. bonpwitsap (Ppanums), x. Barrumo
(Urtanus), X. Kronr, JI. Kammep (I'epma-
nust), 1. Bapt, B. [Ixeiimc, @. JlxeiiMcoH,
Y. lxenke, P. Poptu, A. Xaiicen, . Xac-
can (Coenunennsie Illtater Amepukn),
A. Kpoxkep, 1. Kyk (Kanana), M. Po3 (AB-
CTpaus).

[lonBoas UTOr pa3sBUTUIO TUCKYCCUHI
B JINTEpAType, a 0TYACTH U B huiocopun
HCKYCCTBa, M3BECTHBII TEOPETHK TOCTMO-



LEGEA SI VIATA

nepausma Mxab Xaccas BblIeIsIeT Clie1y-
IOIME IVIABHbIE NMPHHIMIIBI M LEHHOCTH
MOCTMO/IEpHA:

1. HeompeneneHHOCTH, HESCHOCTH,
npo0Oenbl — He TOJIBKO HE HEAOCTaTKH, a
OCHOBHBIE NPHUHIUINAIBHBIE YCTAHOBKH
MIOCTMOZIEPHUCTCKUX TPOMU3BEACHUI HC-
KyccTBa U pritocohCKUX KOHIICIIIHUIA.

2. CnemctBueM TOCTMOJCpHH3MA
SIBISIETCSl  NIPUHIMIIUAIBHBIA  (parMeH-
Tapu3sM. OTO BOIUIOIIAETCS B HENOBE-
pPUHM K «TOTaJIHTapU3UPYIONIEMy CHHTE-
3y», B CKIIOHHOCTH K METOJaM KoJulaxKa,
MPOU3BOJILHOTO  MOHTaXa, «BBIPE30K»
U «BPE30K», B CKIIOHHOCTH K IApagoKcaMm,
B «OTKPBITOCTH pa30UTOro», B aKIEHTH-
POBAaHUH «PA3JIIOMOBY, KKPAeB» U T. 1.

3. IlocTMOZEpHU3M ONPOBEPraeT BCE
KaHOHBI, BBICTYIIAET NPOTHB BCEX KOHBEH-
[UOHAJIBHBIX AaBTOPUTETOB.

4. TlocTMomepHH3M BO3BEHIAECT O
«CMEpTH CYyOBEKTa», «OIyCTOIIaeT» Tpa-
IUIAOHHOE «SI», KOTopoe mepecTaeT
OBITH IIEHTPOM MBICIIM W TEpPEKUBAHUS,
JIMIIACTCS CBOCH MHUMOM «II1yOHHBI».

5. IlocTMOepHI3M OTCTaMBAET MpaBa
uppeain3Ma: He BCE MOXET OBbIThb «II0-
Ka3aHO», «H300paKCHO», «HUKOHU3HPO-
BaHO».

6. UpoHus — ofHa U3 IIaBHBIX MOCT-
MOJIEPHUCTCKUX YCTAHOBOK, ITOJpa3yMe-
BAIOLIMX MIPY, MPOHHUIO, AJUICTOPHIO KaK
Ba)KHEHIIIME TTOJXO/bI JIUTEPaTyphbl U HC-
KyCCTBa, Aa ¥ JI000T0 BHJa MBICIUTEIb-
HOTO TBOPYECTBA.

7. «I'mOpuam3anus» mompazymMeBaeT
CKpEIIVBAaHWE MPUBBIYHBIX
JKaHPOB HCKYCCTBA, 3aMMCTBOBAHHE OI-
HUMH JKaHPaMHU TBOPUYECKHX CTHIIEH 1 Me-
TOJIOB IPYTHX KAHPOB.

8. Jns XapakTepUCTUKH IOCTMO-
JIepHA HUCIIONB3YeTCsl TEPMHUH «KapHaBa-
JU3alMs», 3aUMCTBYEMbIH, Kak W Jpy-
rue noHAtus, y M. baxtuna. Wwmerorcs
B BUJIy «PaJIOCTHAs PEISITUBHOCTB» Be-
e 1 COOBITHH, «IEPCIEKTUBU3MY, y4da-
CTHE B «CyMaclLIE[IICH Yepecrooculle
JKU3HWY», «IMMAHEHTHOCTh CMeXa» U T. 1.

Hemeukuit ¢uinocod wu corposnor
IOpren Xabepmac B cBoeit huocodcekoit
TEOPHH COYETaeT yBaKEHHE K paruo-
HAJIBHOCTH W TPAKTHKE, CBOHCTBEHHOE
HEOKAaHTHAHCKOH W  HEOMapKCHCTCKOM
¢dunocopun, u cornacue ¢ pAIOM HJEH,
XapaKTEepHBIX JUIA TIpeAcTaBUTENei co-
BPEMEHHOH NOoCTMeTapU3N4eCcKol (uio-
cocum.

0. XabGepmac pasmbIIUIIET O CO-
BPEMEHHOH CHTyallUd ¢ HO3ULHUH IOCT-

CMEIIIEHHE,

meraduizndeckod Mbiciu. OH 3asBisieT
0 kpaxe MeTadu3Hdeckoil Quirocoduu.
JIBe ujen — pazyma Kak HCTOUYHHKA MHPO-
KOHCTHTYUPYIOIIUX WJCH U MCTOPUH KaK
Cpelbl, B KOTOPOW pasyM OCYILIECTBISCT
CBOIl CHHTE3 — PEBOJIOIMOHU3UPOBAIN
OCHOBHBIE KOHIENITHI METapU3UKH U PH-
BEJIM K IOSBICHUIO BOIIPOCOB, KOTOPBIE,
BMECTE C MJIaJIoTere/bsHIaMuU, ¥ II0POJIHU-
JIM TIOCTMETa(pU3NUECKOE MBIILIICHHE.

OIHOBPEMEHHO TIPU 3TOM OH OTJe-
aseT noctMmeradusnyeckoe 3HaHHE OT
noctMoziepHoro obpasa meiciu. Hanbo-
Jiee paJuKajJbHbIC MICH NPEACTABUTEINCH
nocT™ozepHoit ¢unocopun 0. Xabep-
Mac CTaBUT II0Ji COMHCHHE M apryMCH-
THPOBAHHO BO3pa)KaeT UM, HA4YMHAs TPH
9TOM C aHaJlM3a CaMoro MOHSATHS «MO-
JICpH», COBpeMeHHOCTH. HarpapieH Ju
HPOIIECC CaMOPA3BHTHSI COBPEMEHHOCTH?
IIpencrasurenu Gunocoduu nocrmonep-
Ha JJal0T Ha 3TOT BOIIPOC OTPHUIIATENIbHbIN
orBeT. TakuM 00pa3oM, MOCTMOAEPH OT-
Ka3bIBAETCA OT HPOJIODKEHHS IIPOCKTOB
MOJIEpHa ¥ CTAHOBHUTCS CAaMOKPUTHKON
coBpemeHHoCcTH. Hewmenkuii ¢umnocod,
HAIPOTHB, CUUTAET, YTO NMPOEKT MOJICpHA
HE 3aBEpIICH, U €My €CTh Kyla pPa3BH-
Barbcs. Ha cMeHY MOHOJIOTHYECKOMY pas3-
ymy smoxu [IpocBenieHus JA0KHA MpU-
HATH WHas palMOHAJIBHOCTH, CIIOCOOHAsS
K BEJICHHIO JMAora M K CAMOKPHUTHKE,
HO OJIHOBPEMEHHO HE OTKa3bIBAOIIASICS
paad 3TOro OT OMPE/CTICHHBIX MPHHIIU-
OB, OCHOB; B TO BPeMsl KaK KPUTHKa MO-
JICPHON PAlMOHAIBHOCTH, TPOBOJMMAs
HOCTMOZIEPHBIMU  MBICIUTEIAMH, Hpel-
CTaeT HEI0CTaTOYHO CBOOOAHOM M, mapa-
JIOKCAJIbHBIM 00pa3oM, HeceT B cebe prcK
BO300HOBIICHHUS IPUHIIMIIA CYObEKTUBHO-
CTH.

10. Xabepmac CTpOUT CBOIO KpPUTH-
Ky TPaaMIHMOHHOH ¢unocodun Ha HHOM
(dyHIaMeHTe, HEXENU MOCTMOACPHHCTHI.
OH onmpaetcs Ha uaen M. Xopkxaiimepa,
T. Anopuo u I'. Mapky3e — MbICIHTENCH
OpaHKPypTCKOH IIKOJIBI M CBOHX «YUH-
Tenei», a Takke Ha pabotel M. Bebepa.
Crentyst 3a MBIC/IBIO IIOCIIEJHETO, OH I10-
Ka3bIBAET, YTO KYJIBTYPHBIII MOAEPH II0-
SBJISCTCS TOT/A, KOTAa CyOCTaHIMAIbHbBIHI
pasyM, JI0 TOro B MeTahU3U4ECKUX U pe-
JMIMO3HBIX CHCTEMaxX IOHUMAeMbIH Kak
€IIMHBIN, pa3/eNseTcss Ha TPU COCTaBII-
foiue — cepbl UCTHHHOCTH, MPaBUIIb-
HOCTH ¥ BKyCa, CKpEIJICHHbIC JIUIIb (Hop-
MmaibHO; B HoBoe Bpems stuMm cdepam
COOTBETCTBYIOT HayKa, MOpallb M HCKYC-
cTBO. KapTHHBI MHpa TepsIOT €AMHCTBO,
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pacraasicb Ha OTJEJIbHBIE BOMPOCHI IO-
3HaHUsI, CIIPaBeUTMBOCTH U BKyca. OHO-
BPEMEHHO IIPOMCXOIUT MOCTEIEHHOE OT-
JIeJIeHHEe SKCIIEPTHBIX KYJIBTYp OT MHpa
noscegHeBHoCTH. M. KanT nan stomy pas-
JIeJICHUIO M3BECTHOE 00OCHOBAHKE U TEM
CaMbIM B HEKOTOPOM CMBICIIE Y3aKOHMII
ero.

3naunrtenbHas yacts uaeit 0. Xabep-
Maca HOCHT COLHMaJbHO-(PHUIOCOPCKHUit
xapaxrtep. OH monaraer, 94To B mpoOiemax
COBPEMEHHOTO 3alaJHOro O0IIecTBa BU-
HOBaT HE TOJNBKO M HE CTOJIBKO CHCTEM-
HBI DKOHOMHYECKHH KPHU3UC, CKOJIBKO
yNaJ0K HJICHTHYHOCTH, IMPHUBOMASIINIA
K pa3pyLICeHHI0 COLMAIbHBIX CBA3EH,
HapyIICHUIO COLMAIbHOM HWHTErpanuu
1 KPU3UCY JIMYHOCTH B 11es10M. [IpoTuBo-
pednsi COBPEMEHHOT'0 001IIeCTBA TPUBOASAT
K IOCTOSIHHBIM HAPYLIEHHSM CUCTEMHOTO
paBHOBECHsI, TIPUYEM KaK B MaTepHab-
HOM, Tak ¥ B JAyXOBHOU cdepax xu3He-
JESITeNbHOCTH MHAMBUAOB. V3-3a 3TOTO
HET CMBICJIa TOBOPHUTH O MPHOPUTETE OfI-
HOHM U3 3THX cep; HYKHO OIEepHPOBATH
WHBIMH Xapakrepuctukamu. 0. Xabep-
Mac B CBOEH TEOpPHH KOMMYHHKAaTHBHOTO
JEMCTBHS BBICTPAaWBaeT NPUHINIHAIBHO
WHOE IMPOTHUBOITOCTABICHHUE: WHCTPYMEH-
TaJIHOTO JICHCTBUS — JICHCTBUIO KOMMY-
HUKAaTHBHOMY. B TO Bpems kak mnepsoe
orepupyeT KputepusiMu 3GGeKTHBHOCTH
U HallEJICHO Ha ycriex B cepe Tpy/a, BTo-
poe O3HavyaeT B3aMMOAEHCTBHE DPaBHBIX
MHJIMBUIOB, OPHEHTHUPYIOIIEECs Ha B3au-
MOIIOHMMaHHE MEX1y HUMH M yNOpsJ0-
YMBaEMOE 00s3aTeIbHBIMA HOPMaMH.

YeTbIpe TEMbI TOCTMETA()UZHUECKOTO
memuierns it FO. Xabepmaca He ciy-
YaifHel U HE TPOW3BOIBHBEL. OHH COOT-
BETCTBYIOT TEM TPYIHOCTSIM, C KOTOPBIMHU
CTaIIKUBAETCSl METa(pH3MIECKOE MBIIIe-
nue. FO. Xabepmac BbIEISCT CleLy OIne
aCIIeKThl MeTa(pU3NYECKOro MbIIIICHHS:
MBIIICHHE TOXKECTBA, Heann3M, HIIo-
couro co3nanus kak prima philosophia
U CWIBHBIM KOHLENT Teopuu. Takum 00-
pasom, 0. XabGepmac BbIAETsIET YeThIpe
caBura B Guiocopuu, MPUBOIIINE K Ue-
TBIPEM aCIIeKTaM COBPEMEHHOTO MBbIII-
JICHUs, KOTOPbIE MOKHO O0003HAYUTh Kak
noctMerapusndeckue. Ecnu B meradu-
3MYECKOM MBIIUICHHN PalMOHAIBHOCTh
TOTaJIbHA, TIOCKOJIBKY OHA MBICIHUTCS KaK
OpTaHMYECKHI KOMIOHEHT MUPA, 13 KOTO-
poro MOXKeT OBITh BEIBEIEHA, TO B COBpe-
MEHHBIX HayKaX palMOHaJIbHOCTb pely-
LUPYETCS 10 PAIlMOHAIIBHOCTH TIPOLIEAYpP,
KOTOpBIE HUCIOJNB3YIOTCA JUIS PCLICHUs
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npobiem. Teopust Gosee He MpeTeHIyeT
Ha TOTAJIbHOE CXBAaThIBAHUE U NPUBUIICTH-
POBaHHBIA JOCTYN K MCTHHE, BOIPOC 00
HCTHUHE pelIaeTcsi JOKaJIbHO, HAa YPOBHE
MPOLEYPHOH PAllMOHAIBHOCTH, KOTO-
pas u xapakrepusyer, o 0. Xabepmacy,
oCcTMETa(hU3MYECKOE MBIIIIICHHE.

MOXHO BBIICIHUTh IIATh OCHOBHBIX
ACTIEKTOB, PAaCKPBIBAIOIINX 3HAYCHUE TI0-
HATHS «IPOLETYPHOH PAIlOHAIBHOCTI
y 0. Xa6epmaca.

Bo-repBeIx, B ommume oT meradu-
3MYECKOH PpalMOHAIBHOCTH, IPOLERyp-
Hasl PallMOHAJIbHOCTh HE MPETEHAYeT Ha
€IIMHCTBO BO MHOXKECTBE SIBJICHHH, B MUpPE
HE NperoiaraeTcss €AMHOro BceoOle-
ro TOMOT€HHOTrO Topszka. Bmecro storo
paLMOHATIBHBIM CUUTACTCS YCIICIIHOE pe-
HIeHHe NpobieM yepes MpoleLypHO-CO-
OTBETCTBYIOUINH ITOAXOA K PEATbHOCTH.

Bo-BTOpHIX, BMECTE C TOTAIBHOCTHIO
IEJIOTO MCYe3aeT NEePCIEeKTHBA, HCXOAS U3
KOTOPOH Pa3iIMyaroTcsi CyIIHOCTb M SIB-
JICHUE, 3HaHHWE CTPYKTyp He jaaer Oonee
3HAHUSI PUPOBI Belel, BMECTO IIyOu-
HBI MBI IMEEM JIEJIO IPOCTO C HOBBIMH TI0-
BEPXHOCTAMH, HOHATHE (YyHIAMEHTallb-
HOTO TepsieT CBOIl OyKBaJIbHBIH CMBICII.
C Touku 3penus 0. Xabepmaca, onmo3u-
LS CYIIHOCTb/sBIICHHE ObLIa 3aMEHEeHa
ONIMO3UIIMEH BHEUIHEe/BHYTPEHHEEe, XOTS
BPSIJI JIU C HUM MOYKHO COIVIACHTBCS B TOM,
YTO MOCJEAHSAS HE OTHOCUTCS K MeTadu-
3UYECKOMY MBIIIIEHUIO.

B-Tperbux, ycunuBaercs auddepeH-
[Uanys HOMOJOTHYECKUX SMITNPAIECKUX
HayK O TPHUPOAEC U TEPMEHEBTHYECKHX
HayK o KynsType. Ecnu B mepBbIx HaOmio-
JaTellb UMeeT NPUBIICTUPOBAHHBIN CTa-
TYC, TO B NOCJEAHHX OH BKJIIOYEH B CO-
LMAJBbHYIO TPAKTHKY, HHTEPIPETaTHBHAS
IpoLelypa CBS3BIBACT CBOMX YYaCTHH-
koB. Bmpouem, u 3mech FO. Xabepmac
CJIMILIKOM YNPOILAET IOJOXKEHHE [ed,
Be/lb B COBPEMEHHOH (PU3MKe yxKe HEeBO3-
MOXXHO paccMarpuBaTh HAOMIOIATENs Kak
a0COJIIOTHO HE3aBUCHMOTO.

B-uerBepThiX,  TpaHchOpMHPYETCS
MMOHNMaHue TpHupoasl ucTHHEL CoBpe-
MEHHOE 3HaHHe MepecTaeT OBITh caMo-
YAOCTOBEPSIIOIINM 1 CAMOIOCTATOUHBIM.

B-naTeIX, m3MeHseTCS S3BIK HAyKH.
3akpbiTas  Meradusnueckas — cuCTeMa
JOJDKHAa  (OPMYJIMPOBATHCS Ha  SA3BIKE,
He TpeOyroleM HHTeprpeTauui, T. e.
37IeCh MBI OIISITh MMEEM JIeJI0 C MILTIO3H-
el YUCTOTHI, CBOOO/BI OT UCTOPHYECKOTO
1 SMITMPUYECKOro KoHTekcTa. [TocTmera-
(du3nyeckas palMOHAIBHOCTh YKE pac-

CMaTpHBAET S3bIK KaK 4acTh OMpE/esIeH-
HOU 310XU U mapaaurmbl. HeoOxomumbIim
9TAIOM pa3pbiBa ¢ MeTaQU3NUECKUM Hjie-
anusmoM, 1o FO. XaGepmacy, BbICTymaeT
CUTYHpOBaHHE pa3yma, KOTOpPOe IPOTHBO-
MOCTABIISIET BCEOOIIHOCTH, BHEBPEMEH-
HOCTM M HEOOXOIUMOCTH MeTadu3uku
O0OBEKTUBHOCTb, KOHEYHOCTb M (aKTHY-
HOCTb.

BaxHoii cocrapnsitoneit B Gpuiocod-
CKOM U MCUXOJIOTUYECKON HayKe ABJSETCS
Takas Kareropus, Kak HHTEJUIeKT. UH-
TEJUIEKT — 3TO OCOOCHHOCTH MBIILICHHUS,
CBsI3aHHAS CO CIIOCOOHOCTHIO a0CTPAKTHO
BOCIIPUHUMATh OKpY’Karolye COOBITHS.
CoBpemeHHass Guiaocodus yxe MHOroe
3HaeT 00 ITOM SBIECHUM KaK O CIOCO0-
HOCTH BOCIIPHSITHSI MDA B MOHSTHSIX, 00
OCHOBHBIX 3aKOHAX MBIIUICHUS, O HEIo-
CPEACTBEHHOW CBSI3W WHTEIIIEKTA C SI3BI-
koM. OnHako 3Ta (rocodckast karero-
pHUs HMMEeT MHOXKECTBO HepasraJaHHbBIX
TailH, K KOTOPBIM COBpPEMEHHas Hayka
TOJIBKO MPUOIMKAETCS.

B TedeHue UIMTENBHOIO HCTOpUYE-
CKOTO II€pUOJia Pa3BUTHS YEJIOBEUECTBA
(dbopMupoBanKch paziudHbie  HUI0COP-
CKHE TIPEJCTABICHUS O MpPEAMETe U Xa-
pakTepe MHTeJIeKTa. [IpudeM 3adacTyro
MOHATHE HWHTEIUIEKTA OTOXKAECTBISIOCH
C TaKMMH TOHSTHSIMHU, KaK «HHTYHIHSD,
«paccymok», «3ApaBBIl CMBICID), XOTS
MIEPEYUCICHHOE — TOJIBKO YaCTUYKH TOI
CIIOKHOHM MO3auKH, KOTOPYIO ITPEACTaBIIs-
eT co00i MHTEIIEKT.

Odunocodsr [pesneit [peunu, Harpu-
mep, Ilnaron, Cokpar, paccMarpuBaiu
PacCyaoK M 37paBblii CMBICH KaK OJHO M3
OCHOBHBIX CBOMCTB YE€JIOBEYECKOr0 yMa.
[TnatoH mpencTaBisl €ero Kak OCHOBHYIO
MPEIOCHUTKY YEeIOBEYECKOTO MBILIICHHS
B0OOI1IE, HE CBsI3bIBas €ro ¢ hopMamMu ca-
MOBBIP)XEHHUS OT/ICJILHOTO YeJI0BeKa.

Y ApwucToTens 3apaBbIii CMBICT U pac-
CYIOK IPEJICTABIICHBI B ONIPE/ICTICHHBIX paM-
Kax pasJInyuisi U B3aUMOCBSI3H MEK/Y HUMH
B JIOTMUECKOM IIETMOYKe, a WMEHHO: W3
37PaBOTO CMBICTIA BBITEKAET MPAKTHIECKOE
3HaHHE, KOTOpOE BBIPAOATHIBACTCS B IPO-
recce (PyHKIMOHMPOBaHUS paccy/ka. Camo
TMIOHATHE 3HAHUS BBICTYNACT B JIBYX BHAX:
TIEPBBII BUJ] — 00 HHAMBU/YaJIbHBIX BEIIAX,
00 MX JICHCTBUM M BO3HUKHOBEHUH, BTOPOit
BHJI — OOIIlee 3HAHNE O MOHATHSIX.

Paccynok perynupyert oOlee 3HaHue,
31paBblii CMBICJI PacCMaTpUBACT U OIpe-
JIeNIsieT 3HAYeHNE OTACTIbHBIX BEIIeH.

[lonsiTe 1 mpoOnemaTHKa 3IpaBOToO
CMBICIIa MHTEpECyIoT (GuiaocodoB mo3n-

Hell AHTHYHOCTH, Harpumep, Teprymm-
aHa u I'epakmmra. IlepBeiil cunTaert, 4to
37paBblii CMBICII B HEKOTOPOH CTENEHH
[POTHBOCTOHT PACCYAKY, U YEJIOBEYECKHUIH
MHTEJUICKT JOJDKEH 00paTUThCs K CBOEMY
€CTECTBEHHOMY IIE€PBOHAYAJIBHOMY CO-
CTOSIHMIO 3/IpaBOT0 MbIIUICHUS. [ epariuT
K€, HalpoTHB, OYEHb OCTOPOKHO OTHO-
CHUTCS K 3/[paBOMY CMBICITY, KDUTHKYS €T0
3a y30CTh U OTPAaHNIEHHOCTD.

OrpomMHOE 3Ha4eHUE AT PACKPBITHS
(unocodpckoit KOHIETIIMA HWHTEIICKTA
nmena ¢uiocopus Cokpara. B cBonx Te-
OpPETHYECKHX Pa3MBIIUICHHSX O PACCYIKe
OH OTMeHaJl, 9TO He CTOHUT HOCTyNaTh CO-
[JIACHO TPHBBIYKE, JOTME MJIM CIIOHTaH-
HO, PYKOBOJCTBYSICb TOJIBKO 4yBCTBAMH, a
HY)KHO BCEIJIa IbITAaTbCsl OCO3HATh Ooiiee
DIyOMHHBIE OCHOBaHUS CBOETrO IOBEJIe-
Husl. JlaHHBIA TOCBIT TOATONIKHYN €ro
yuenuka [Inarona k 6osnee yriyOneHHOMY
M3y4eHUIo 3Toro Bompoca. Mmenuno [lna-
TOH BIIEPBBHIC TOCTABUJ YEIOBEKA MEPEL
OCO3HaHHEM TOTO, YTO MHTEJIIEKTYaIbHAast
NIeSITeNBHOCTE B c(hepe MOHATHH, B BBIC-
meM Mupe uaei tpedyer ocoOoii, BBIC-
el CTeNeH! MBINUICHHS — pazyma. Pas-
yM, HampaBJICHHBIH Ha TO3HAHWE HICH,
UTpaeT BaXHEWIIYI0 pOJb B IpaKTHUe-
CKOH JICSTEJIbHOCTH YEJI0BEKa, HEe OTMe-
HSIst TO3UTHBHOI POJIN paccy/ka, ¢ TOYKH
3penus [lnarona.

Ha cMmeHy cpeaHeBekoBbIM —(HIIO-
co()CKMM B3IVIsI1aM Ha TIPUPOJY paccy/Ka
U pasyMa KaK COCTABIISIOIINX MHTEIUICKT
KaTeropuii IMpUIUIM  palHOHAINCTHYE-
CKHe BO33peHus o11oxu Bozpoxaenus. fp-
KHUM IIPUMEPOM H3yUYCHHsS 9TOTO BOIpOCa
siBuack (utocodust J[xopmano BpyHo.
OpanH U3 IJIaBHBIX TE3HCOB €T0 YUCHHS
COCTOUT B TOM, YTO YEJIOBEK, JKEJIAFOIINI
M03HaTh HAWOONbIINE TaWHBI TPUPOIHI,
JIOJKEH paccMaTpUBaTh U HAOIOIATh MU-
HUMYMBl U MaKCHMYMbI IPOTHBOPEUHi
U [IPOTHBOIIOIOKHOCTCH.

3aBepIIaroIUM TIePHOIOM B CTAHOB-
JCHUM W YTBEPXKICHUM MOHATHH «pac-
CYIOK» M «pa3yMm» KaK OCHOB IOHSATHS
CHMHTEIUIEKT» SIBISIOTCS pabOThI M3BECT-
HOTO0 aHIJIMHCKOTO MBICIUTENS U (DUIIO-
coda 1. FOma. Paccynok, ¢ TOUKH 3peHHs
J. FOma, mpexncraBusier coboi crmoco0-
HOCTh MBIIIJICHUS, OCHOBBIBAIOIIETOCS
Ha ONBITe NO3HABATENbHBIX JAEHCTBHH,
o0pasyronux o0muye npaBuia, J0CTaTod-
HO IIMPOKHE W MOCTOSHHEIE, CIIOCOOHbIE
YIOPSJIOUUBATh CY)KIACHHS, OTICISIONINE
cirydaitHoe 0T HeoOxoxmmoro. Pasyw,
o MHeHHI0 (uiocoda, ecTb CpaBHEHHE
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U M YKpEeIUICHHE OTHOLICHHH MEXIy
HHMH, U PE3yJIbTaTOM 3TOr0 CTAHOBUTCS
BBISIBJICHUE UCTUHBI HJIH 3201y KICHHS.

OKOHYAaTeNbHbII UTOT B CTAHOBJICHUHU
paccMaTrpuBaeMbIX HaMHU MOHSATHIT OJIBO-
JIUT HEMeLKas Kiaccudeckas Gpuinocodust
. Kanra. I1o muenuto U. Kanra, paccy-
JIOK HAYETO HE MOXET CO3epIaTh, M03TO-
MYy CBSI3aH C JICHCTBUTEIBHOCTHIO TOIBKO
yepe3 YyBCTBEHHOCTH, KOTOpasi, B CBOIO
odepeqb, HUYET0 HE MOXKET MBICIUTD
1 TOJIBKO ITpeo0pasyeT AeHCTBUTETLHOCTD
B IpyOblii MaTepuall 4yBCTBEHHBIX Ipe/-
cTaBieHuil. Paccyok M 4yBCTBEHHOCTb,
[0 €r0 MHEHHMIO, TOJILKO B TaHJIEME JpyT
C JIpyroM MOTYT JaBaTh OOBEKTHBHbIE
U 3HAYMMBIE CY)KICHHS O Bellax.

Wurtennext o0pa3yior pasym (Kak ero
BBICILIAs ¥ HAIPABISIOLIAs CIOCOOHOCTD,
OUMIIAIONIass U  CHCTEeMAaTH3UpPYIOIIast
3HaHHUE), PACCYAOK, KOTOPOMY HJEH pa3-
yMa TpUAAIOT HANPaBICHHWE JBHKEHUS
1 LIeJIH, ¥ TyBCTBEHHOCTb, KOTOPAs JINIIIE-
Ha CITOCOOHOCTH MBICIHTH, HO B COYETa-
HUH C pa3yMOM M PacCyIKOM MOXET CIIO-
c00CTBOBATh OOBEKTHBHOMY BOCITPHSITHIO
BELICH.

[MoHsTHE «MHTEIUICKT» AaBHO BOILLIO
B Hallly MOBCEIHEBHYIO JIEKCHKY. B pas-
TOBOPHOM peuu 1 JAETH, U B3pocCiibie (pu-
4YeM MNpeJCTaBUTENH pa3HbIX npodeccuii
U OTpacieil NesTeNbHOCTH) HCIIONb3YIOT
910 moHsTHe. OIHAKO KaXKIbIi YeI0BEK
BKJIQ/IBIBACT B HErO OCOOCHHBINH CMBICI.
Bonee Toro, CyThb MHTEIJICKTa MEHSETCS
B 3aBHCHMOCTH OT TOH CHUTYyaIllH, B KOTO-
pOii 0 HEM rOBOPAT.

HccnenoBanne KUTEHCKNX CTEPEOTH-
OB O TOHATUH «HHTEIUIEKT» MO3BOJIUIIO
CIeNIaTh CIIELYIOIINE BBIBOJIBL:

— YPOBEHb MHTEJIEKTA BIMACT HA CKO-
pocth 1 3P HEeKTHBHOCTH O0yUCHHS;

— MHTEJUIEKT NPOSBISIETCS B MOBEJE-
HHH YEJIOBEKa;

— OLICHKA MHTEJJICKTAa YeJIOBEeKa CBs-
3aHa C OLICHKOIl Ka4eCTB ero JIMYHOCTH;

— MpPOLECCHl Pa3BUTUSl HHTEIJICK-
Ta U (OPMHPOBAHMS HANPABICHHOCTH
U ICHHOCTHBIX OPHUEHTAIMH JHMIHOCTH
OKa3bIBAIOT B3aUMHOE BIHSIHHE Ipyr Ha
npyra.

OnHON W3 perynupyeMbIX HHTEIUIEK-
TOM CTPYKTYp YeJIOBEUECKOH IPHPOIBI
SBJIACTCS NOJIUTHIECKOE MBIIIUICHHUE.

[MonuTnueckoe MBIIUICHHE, HCXOAS
U3 TIPAKTHYECKOTO HCIOJIB30BaHUS HH-
TEeJUIeKTa, ObIBaeT JIByX BHAOB: 1) pas-
MBILUICHUSI O TOJUTHKE; 2) pa3MbllLIe-
HHS O TMOJUTHYECKOM TEKCTE.

IlonuTHyeckoe MBIIIEHHE — 3TO pa3-
MBIIIICHHE O HOBOCTSIX, COOBITHSIX, MPO-
WCIIECTBUAX M WX B3aMMOCBSI3H MEXIy
co00ii. FIMEHHO 1O3TOMY OHO OTJIMYAET-
Csl OT JIPYTHX BHUJIOB MBICIH. Ero Hemb3s
OTHECTH K Kakoil-nmubo ¢opme, mo 3Toi
MIPUYUHE €r0 Helb3sl MOAYMHHUTH KaKHM-
mi6o npaBwiaMm. Cpemu Ipyrux BHIOB
MBIIIUICHUS. OHO camoe BbicoKoe. IIpu-
YHMHA €ro MPeBOCXOJICTBA B TOM, YTO 3TO
pa3MBIIIICHHE O PA3JIMYHBIX MBICISX, BE-
11aX, COOBITUSIX, CBEJICHUSX, I09TOMY OHO
sBysieTcst npeBocxonsmum. [IpaBuiabpHO —
OCHOBA BCEX MBICIEH, U3 KOTOPOH HCXO-
JIUT pelIeHne, X0Tb U SIBISETCS HACHHBIM
(yHmamenTom, MmpeoOIafalomnuM Cpean
BCEX BUJOB CYXJEHUI, HO U caM UJeH-
HBIA (pyHIAMEHT — MOJIUTHYECKOE MBIII-
JIeHne, omTHYecKoe moustue. Ecin ke
(dyHIaMeHT He ObLT OBl MOJUTHYECKON
ujieeid, OMMTHYECKUM HOHATHEM, TO HE
ABJISICS ObI IPaBWIIBHBIM (pyHIAMEHTOM,
Jla ¥ He TOAMJIICS ObI UM OBITh.

TlonsTHE «CTHIb MBIIUICHHUS» BBEI
BBIJAIONINICS Hemelkuid (unocod u co-
uuosior Kapn Manxeiim (1893-1947 rr)
B pabote «KoHcepBaTuBHasi MbICIb». [Ipu
9TOM OH HCTIOJIH30BAJI AHAJIOTUIO C MOHSTHU-
€M CTHJISI B UCTOPHUU UCKyccTBA. OCHOBBI-
BasiCh Ha 3ToM nojoxeHnn K. Manxeiima,
MOXKHO JIaTh CIEIyIOIee OIpeeNieHue:
CTWJIb MBIIUIEHUS — 3TO TPOHHUKHYTAs
BHYTPCHHHM EIWHCTBOM CHCTEMa B3IIISI-
JIOB, OXBATHIBAIOIIAs HE TOJHKO MOIUTHKY,
HO U japyrue cdepbl 00LIECTBEHHOrO CO-
3HaHHUS — UCKYCCTBO, JIUTEpaTypy, (uio-
couI0, HCTOPUIO U T. JI.

B nonutuyeckoil KU3HM MOCHETHUX
JNECATHICTHH TPOUCXOAUT TEPEOPUCH-
Talusi Ha HOBBbIE O(UIMAIBHBIC IOJHU-
THYECKHE LEHHOCTH. Momople oy,
TIPOIIEAIINE COIUATN3ALUI0 YK€ B TOIbBI
NEepecTPOrKH, Ha BepOAaJbHOM YpPOBHE
BIIOJTHE YCBOWJIM HOBBIC IIEHHOCTH JIU-
OepanmpHOTO cCriekTpa. Jlns HUX CTamd
3HaUMMBIMH I[EHHOCTH TIpaB YeJIOBEKa,
CcBOOO/IBI, TUYHON HE3aBUCHUMOCTH. Toke
camMoe MOYKHO CKa3aTh U PO YKPAHHCKHUHA
CTWJIb TTOJIUTHYECKOTO MbliuieHus. OnHa-
KO, YYHTBIBas CIOKUBIIYIOCA B YKpanHe
CHUTYalUIO, BO3MOXKHBI MJIH OTKAT K MOJIU-
THUYECKOH CHUCTEME C CHJIbHBIMH 3JIEMEH-
TaMH aBTOPUTAPHU3Ma, KOTOPBIE CIETAIOT
HEOIyTUMBIMH ITOTPEOHOCTH B CTpEeMIIe-
HUM K TOPM30HTaM, WJIM BBIpabOTKa JIU-
OepabHO-ZIEMOKPATHYECKUX MPUHIUIIOB
[IEIOCTHOTO XapakTepa, KOTOphIe Ccoue-
Tanu Obl SKOHOMUYECKYIO CBOOOIY OT Ia-
TEPHAINCTCKON OTEKH — U BOOOIIE «CBO-
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6oy 0T» — cO CBOOOIOM JUIS peaT3alum
HE TOJIbKO CHIOMHHYTHBIX HEOTJIOXKHBIX
oTpeOHOCTEH, HO 1 TaTbHOBUAHBIX TIPO-
€KTOB, BaXHbBIX I MHAUBHIA U BCETO
obmectBa. Yto, COOCTBEHHO, M O3HAYaeT
peanM3alyio TPHHIMIOB JHOEepaIbHON
JIEMOKPATHH.

B 3aBepuiennu paboThl MOXHO Clie-
JaTh CIEIYIOIINE BHIBOJBI:

1. B pesynabrare TpaHchopmanun
YEThIPEX  ACMEKTOB  MeTa(hU3MIECKO-
TO MbIIUICHUS (MBIIUICHUS TOXKIECTBA,
upeanusMa, (HIOCOGHM CO3HAHMSA Kak
prima philosophia u cunbpHOrO KOHIET-
Ta TEOpHH) B COBpeMeHHOU (uiocoduu
MIPOUCXOJMT CJIBHUI, KOTOPBIH IPHUBOAUT
K (hOPMUPOBAHUIO TOCTMETA(PU3NIECKOTO
MBIIUICHHUS, TAKKE XapaKTEPU3YIOIErOCs
YETHIPbMS YepTaMU: MPOLEIYPHOIl paru-
OHAJILHOCTBIO, CHTYHPOBAaHHEM pasyMa,
JIMHTBUCTHYECKUM ITOBOPOTOM H OTKa30M
OT BBIXO/Ia 38 PAMKH TTOBCEIHEBHOTO.

2. WHTemiexT - MMOHMMaHHUE
nnosHanue. Mcronbe3yercs 171 OnucaHust:
1) JOrMuYecKHX ONepanuii ¥ MbILIUICHUS;
2) yCIICIIHOCTH AESATENbHOCTH YeJIOoBeKa,
ero 3((GeKTUBHOCTH B Pa3HbIX 00JIACTIX
(yueba, mpodeccust, mpaKTHIeCKHid pac-
4yer); 3) Helpoduznosorudeckon mes-
TEJILHOCTH MO3Ta; 4) CBSI3M HMHTEUIEKTa
CO CIIOCOOHOCTBIO K YCBOCHHIO M XpaHe-
HUIO B IOJITOBPEMEHHOMN NaMsITH GOJIBIIO-
ro KOJIMueCcTBa HH(YOPMALIUH.

3. [NonuTHueckoe MBIIUICHHE — 3TO
pa3MBbIIIICHHE O HOBOCTAX, COOBITHSX,
MIPOUCIIECTBHUAX U UX B3aHMMOCBSI3H MEIK-
JIy COOOIA.

4. Crunp MBIIUIEHUS] — 3TO MPOHUK-
HyTass BHYTPEHHHMM CIMHCTBOM CHCTEMa
B3IVIA/ZIOB, OXBATBIBAIOIIAS HE TOJIBKO MO-
JMTHKY, HO U Apyrue cepbl 00LIeCcTBEH-
HOT'O CO3HAHUSI — HCKYCCTBO, JIUTEPATYPY,
¢bunocopuro, UCTOPHIO U T. 1.
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IBOJIOLUSI U COBPEMEHHOE
COCTOSIHUE 3AKOHOJATEJLCTBA
YKPAUHBI O TOCYIAPCTBEHHOI
MOJIEP’)KKE CEMEHOBOJICTBA
W CEJEKIUH B PACTEHUEBOJCTBE

Kpucruna TPUTOPBEBA,
KaHJU/aT FOPUIHYECKUX HayK,
JIOLCHT Kadeipbl arpapHoro, 3eMeJIbHOT0 U HKOJIOTHYECKOT0 IpaBa
HaunonansHoro ynusepcurera «Onecckas 1opuaudeckas akaeMus»

AHHOTALUS

B crarbe MpoOBOAMTCS MCCIIEA0BAHUE HBOIIOIUKM M COBPEMEHHOTO COCTOSHHS 3aKO-
HOJZIaTeJILCTBA YKPAMHBI O FOCY/IAPCTBEHHOH TOJIJICP)KKE CEMEHOBOJICTBA M CEJICKIIMH B
pacTeHHeBOACTBE. BEIENMIOTCS YeThIpe dTana pa3BUTHS 3aKOHOJATEIILCTBA, PETYINPY-
IOIIET0 TOCYAAPCTBEHHYIO MOAJCPIKKY CEJICKIIMU U CEMEHOBOJICTBA: MEPEXOHBIN ATaI
(Hau. 90-x rr. XX B. — 2002 1.), 9TaIll aKTUBHOTO YCOBEPIICHCTBOBAHUS 3aKOHOAATEIIb-
crtBa (2002-2008 1T.), 9Tan cnaga nmoguepxkku (2009-2011 rr.); sTan maccUBHOM rocy-
napctBenHo# moaepxkku (2012-2018 rr). Caenan BbIBOA 00 yCTOWYMBBIX HETaTUBHBIX
TEHJICHIMAX Pa3BUTHS 3aKOHOJATENILCTBA O FOCYAAPCTBEHHON MOAICPIKKE CENEKIIMU U
CEMEHOBOJICTBA B YKpauHe. [IpemraraioTcs myTH yCOBEpIIEHCTBOBAHUSI HOPMATHBHO-
[PaBOBOro obecriedeHus MPEeIOCTaBICHHsI T'OCYIAPCTBEHHON TOJICPKKU CyObeKTam
CEJICKLIUH ¥ CeMEHOBO/ICTBA.

KiroueBble ci10Ba: rocynapCcTBeHHas MOAAEPAKKA, CEIBCKOE XO35HCTBO, arpapHoe
IIPaBO, CEJIEKIINs, CEMEHOBOJICTBO.

EVOLUTION AND MODERN CONDITION OF THE LEGISLATION
OF UKRAINE ON THE STATE SUPPORT OF SEED BREEDING
AND BREEDING IN PLANTS

Kristina GRIGORYEVA,
Candidate of Law Sciences, Associate Professor
at the Department of Agricultural, Land and Environmental Law
National University “Odessa Law Academy”

SUMMARY

In the article, the author conducts a study of the evolution and current state of
the legislation of Ukraine on state support of seed production and breeding in crop
production. The author distinguishes four stages of development of legislation of state
support for breeding and seed production: the transitional stage (beginning of the 90s of
the 20th century — 2002), the stage of active improvement of legislation (2002—-2008);
stage of decline in support (2009-2011); stage of passive state support (2012-2018).
The author makes the conclusion about stable negative trends in the development of
legislation on state support for breeding and seed production in Ukraine. The author
proposes the ways of improving the regulatory support of the provision of state support
to the subjects of selection and seed production.

Key words: state support, agriculture, agrarian law, selection, seed farming.

IMocTranoBka nmpodiaemsbl. {1 coBpe-
MEHHOI YKpauHbl PaCTEHUEBOICTBO — JTO
IJIaBHAsE OTPAcib ASKOHOMHKH, (yHKIIHO-
HUpYIOIIasi B yCIOBUSX IOCTOSHHBIX (H-
HAHCOBBIX, TIOJINTHYECKUX M COIHAIBHBIX
KpusucoB. lMeHHO Onaromapss MHOro-
MHUTMOHHBIM  YPOXKasM, KOTOpBIE IapuT
ILUIOIOPO/IHAs OTEYECTBEHHAs 3eMJIsl, yKpa-
MHCKasi SKOHOMMKA HapaluBaeT 3KCIIOPT.
OnHako pacTeHHEBOJCTBO, MNPEICTABICH-

HOE OOJBIINM KOJIHYECTBOM MOIOTPACIEH,
TpeOyeT COOTBETCTBYIOIICH CEMEHHOMN
U TI0CaJ04HON 0a3bl: IOCTATOYHOM MO KO-
JIMYECTBY, KaueCTBEHHOW M 0€30macHOM.
D10  sABNISETCS CTPaTr€ru4eCKku BaXXHbBIM
(akTopoM Uit CTAOMIIBHOCTH CEJIbCKOTO
X034iiCTBa, CJe0BaTeIbHO — U Ul IIpo-
JIOBOJILCTBEHHOI  O€30MaCHOCTU  CTPAHBL.
Of1HaKo roCyIapcTBO, BOIPEKH OOBEKTUB-
HO HEOOXOMMOCTH M MHPOBOM IIPAKTHKE,



HE OKa3blBaeT CyObEKTaM CEMEHOBOZICTBA
U CENIeKIIMM B PaCTEHHEBOJICTBE HaJUIeNka-
el TrocylapCTBEHHOM MOIVIEPKKHU. ITO
yXKe TIPUBENO K IUIAYEBHBIM IOCIIEACTBH-
SIM: MOTEpPE OTEUYECTBEHHBIX COPTOB, Mac-
COBOTO HCIIOJIB30BAHUS CEMSIH HU3KOTO

Ka4ecTBa ¥ COMHHTEIBHOTO MPOUCXOXKIE-
HISI, 3aBUCHMOCTH OT MMITOPTa CEMEHHOTO
U TI0CAJI0YHOTO Marepuana. B pesymsrare,
TIOSIBIJIACH HEOOXOIMMOCTD B HAYIHOM FHIC-
CJISIOBAaHWH SBOJIIOINH 3aKOHOMATEIHCTBA
0 TOCYHapCTBEHHOW TIOIIEPIKKE CEMEHO-
BOJICTBA M CEJIEKLMH B PAacTCHUEBOJCTBE,
BBIJICJICHUM TEHJICHIIMU €r0 CTaHOBJICHUS
1 Pa3BUTHS.

CocrosiHue ucciegoBanus. B mpaso-
BOW JIUTEpaType KacajauCh MHTEPECYIOIEeH
HAC NpoOJIEeMaTHKH TaKUe OTEYECTBEHHbIC
yuensle, kak: F0.1O. baxait, B.M. Epmo-
nenko, T.B. Jlammesa, C.. Mapuenko,
A H. Paguenxo, C.H. Cagosoii, JI.A. Cst-
yenko, B.Il. CranmcmaBckuii u apyrue.
[lpr >TOM yIIyONEHHOTO WCCIIETOBAHUS
IBOJIFOLIMN TIPAaBOBOTO OOECHEUeHUs ToCy-
JTAPCTBEHHOM TMOJICP)KKH CEMEHOBOJICTBA
U CeJIeKI[MM B PaCTEHHUEBOJICTBE HE MPOBO-
JIHJIOC.

Leabro u 3amayeii cTrarbu sBISETCS
000CHOBaHHE IyTell YCOBEPIIEHCTBOBAHMS
3aKOHOZIATENBCTBA YKPAUHbI B chepe rocy-
JTAPCTBEHHOH TOAIEPIKKH CEMEHOBOJCTBA
U CEJNIeKIIMM B PAaCTEHHUEBOJICTBE, IPEIUIO-
JKEHHBIX Ha OCHOBE M3YYEHHsI HTarloB CTa-
HOBJICHHSI 9TOTO 3aKOHO/IATEIbCTBA.

H3noxkenne OCHOBHOrO MaTepuaJjia.
B pesymsrare mpoOBENEHHOIO JIuccepTa-
mponHoro mccienoBanus A.H. Pamguenxo
(2018 1) mpemIokMIAa MacHITaOHYIO TIe-
PHOAM3ALIMIO arpapHO-TIPABOBOTO PEryIIH-
POBaHMs OTHOLICHUH CEJEKIUH PAacTeHHI
U CEMEHOBOJICTBA, COINIACHO KOTOPOH BbI-
JICNUIIA COBPEMEHHbI Nepuo0 TIPABOBOTO
PEryiIMpOBaHHUS CENEKIIMOHHON e TeNbHO-
cTu U cemenoBozcTBa (1993 1. — HacTositee
Bpemsi) [1, c¢. 3]. B cBoem mmccepTaiioH-
HoMm wuccaenoBannu B.I1. CranucnaBckuid,
paccMarpuBasl TOJBKO —3aKOHOAATEIIHLHOE
obecrieueHne TepHoAa HE3aBUCUMOCTH
(TO ecThb COBpPEMEHHBI NEpHON), TMpes-
JlaraeT TaKyl MEepUOJU3ALMIO PABOBOTO
PEryiMpoBaHMs TIPOW3BOJICTBA M PEalIH-
3aIMK ceMsH 3epHOBbIX: 1) Hauy. 90-x rT. —
cep. 2002 r. — stan GopMUPOBAHKST OCHOB
[PAaBOBOTO ~ MEXaHM3Ma  PETYIMPOBAHUS
yKa3aHHBIX OTHomIeHuit; 2) cep. 2002 . —
2005 1. —9Tar aKTUBHOTO COBEPIICHCTBOBA-
HISI IPaBOBBIX OCHOB [2, ¢. 3]. Ommpasics Ha
HapabOTKH yKa3aHHBIX YISHBIX U yIUTHIBAsI
0COOBI MpeIMEeT HaIlero UCCISIOBAHUS —

MpPaBOBOE PETyIMPOBAHUE OTHOIIECHUI TO-
CYAApCTBEHHOH TOJIEPKKH CEMEHOBOJI-
CTBA U CEJIEKLIUH B PACTEHUEBOICTBE, — MBI
YCOBEPILEHCTBYEM YKa3aHHbIE MEPUOAN3A-
UM 1 TPEICTIOKUM CBOIO: 1) TIepeXOnHbIi
atan (Had. 90-x rr. — 2002 r.); 2) sTan ak-
THUBHOTO COBEPIIEHCTBOBAHUS 3aKOHOA-
TenscTBa 0 moaaepkke (20022008 rr); 3)
9Tal crajga TOCYJApPCTBCHHOM MOICPIKKH
(20092011 rT); 4) sTam maccWBHOM TOCY-
JapcTBeHHOM nojiepxku (2012-2018 r).

Wrtak, nepBblil BbIIEIECHHBII HAMU dTall
COBIIAJIa€T C BPEMEHHBIMU PaMKaMH, TIPeJi-
noxeHaeivE B.I1. CranucnaBckum. B pas-
pe3e TroCyJapCTBEHHOM TOMNEPKKH CceMe-
HOBOJICTBA U CENEKIIUM B PAaCTCHUEBOJICTBE
3TOT 2MAN MOIHCHO HA36AMb NEPEXOOHBIM,
TaK Kak B 3TO BPeMs IIPOUCXOIHI TEPEXOL
OT COBETCKOM Moyenu (pUHAHCUPOBAHUS
U o0ecreyeH s JaHHON CHCTEMbI OTHOLIIE-
HUH K PEIHOYHBIM YCIIOBUsIM. Posib rocymap-
CTBa B 9TOT MepHo/] ObLIa 3HAUUTEINHFHON, HO
HE BCerJa MOJOKHUTEIbHOU. TiarensHoe
W3yYeHHE IIPABOBOTO PETYIMPOBAHHS TO-
CYIapCTBEHHOW TIOJUIEPKKH CEMEHOBOI-
CTBa W CEJIEKIMM B PAaCTCHHUEBOACTBE Ha
JTAHHOM JTarle MO3BOJISIET OTMETHTh TaKHe
€ro 0COOEHHOCTH: a) ACKJIApPHUPOBAHUE TIPHU-
OPUTETHOCTH  MaTepHalIbHO-TEXHUUECKOH
6a3bl ceMeHoBOJICTBA (TI0cTaHOBIeHNE Ka-
6unera MunuctpoB Ykpaunbsl «O Mepax
M0 Pa3BUTHIO MaTepPHAIbHO-TEXHUUECKOH
0a3bl cemMeHoBOACTBA B 19931995 rry» or
11 centsiops 1993 . Ne 724); 6) orcyTcTBHE
JIOJDKHOTO 00€CIIeUeH s TOCYIapCTBEHHOM
MOJICP’)KKH  CEMEHOBOZICTBA U CENEKINH
B PACTEHHEBOJICTBE Ha 3aKOHOAATEIIHEHOM
YPOBHE (B ISUCTBYIOIIEM B TO BpeMs 3aKo-
He Ykpamusl «O ceMeHax» rocyapCTBeH-
Hasl TIOJZIepKKa YIMOMHHAJIACh KOCBEHHO);
B) MOSBJICHHE MEXTyHapOIHO-IIPABOBON
COCTaBIISIIOIIEH  TOCYyNapCTBEHHOM — MOJI-
nepxkku: noanucanne ComaiieHus o
npezocrapiennn 3aiimMa (ITpoekt mo pas-
BUTHUIO CEMEHOBOJICTBA) MEXIY YKpauHOM
1 MextyHapoHbIM OaHKOM PEKOHCTPYK-
LMY 1 PA3BUTHsL, KOTOPOE PaTH(GUIMPOBAHO
3axonoM Ne 265/96-BP or 3 urons 1996 r;
T) MpaBOBOE OOECTICUEHNE MAHMITYIISIIHIT
C TOCYIapCTBEHHBIM pE3EpPBOM, C IIOMO-
IIHI0 KOTOPBIX aKTHUBHO IIPEIOCTABIISUIICH
CeMeHa JUIsl TIOCEBHBIX KaMIaHWi (pacrio-
psxenne Kabunera MuHHCTPOB YKpauHBI
«O BBIIENICHUH W3 TOCYIapCTBEHHBIX pe-
3ePBOB CEMSH O3MMBIX 3€PHOBBIX KYIBTYP
Jutst ocenHero cesa 1997 r» ot 19 ceHTsI0pst
1997 . Ne 515-p, mocraHoBnenue Kabu-
Heta MunuctpoB Yipaunsl «O Mepax 1o
MOJITOTOBKE K MPOBEACHUIO BECEHHE-IO-
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aeBbIX pabor B 1998 r» or 29 nekabps
1997 1. Ne 1476, nocranosnenue Kabune-
Ta MunuctpoB Ykpamusl «O TpemocTaB-
JICHWH TIOMOIIM CEJILCKOXO3SHCTBEHHBIM
TOBApONpOM3BOAUTEISIM  JIyranckoi 00-
macti» oT 7 ceHTsaops 1998 . Ne 1390,
nocraHoiaenne Kabunera Munuctpos
Vipaunbl «O Mepax 10 CTaOMIM3ALMK
CENBCKOXO3SIHCTBEHHOTO  TIPOU3BOJICTBA»
ot 18 centsiOpst 1998 . Ne 1461); n) yr-
BEPIKJICHUE IPYIIIIBI OTPACIIEBBIX IPOrpaMM
pa3BUTHS CEMEHOBOJACTBA M CEJCKLHMU
B PAacTEHUEBOJICTBE: «3epHO YKpauHbl —
2000», «Kyxypyza —2000», «Paric — 2000y,
«JIer — 2000», «Xmenb — 2000», «Cemena
OBOIIHBIX KynsTyp — 2000», «Kaprodeis
Vipanna — 2000», «IIporpamMma BeIpamm-
BaHWSI 1 TIEpepadOTKH parca B YKpanHe Ha
2000-2005 rr», «I[Iporpamma Bo3poXkIe-
Hus xmeneBozacTsa Ha 2000-2010 rry.

Ilepexomuplii 3Tan XapakTepu30BaiCcs
JIOBOJIBHO XaOTHYHBIM IIPABOBBIM PEryiu-
POBaHMEM OTHOLICHUH TOCYIapCTBEHHOM
TIOJUIEPIKKH, YTO B 11€JIOM 3aKOHOMEPHO ISt
TOTO MCTOPHYECKOTO MEpHoia M IPUCYILE
TaKKe IPABOBOMY PETyIMPOBAHHUIO MHOTHX
JPYTHX IPYIIT OOLIECTBEHHBIX OTHOLICHUH.

Bropoit stam Hawancs C mOpHHATHS
HOBOTO CIIENUAJIBHOTO 3aKoHa YKpauHbI
«O cemMeHax ¥ NOCATOIHOM MaTepHae» OT
26 nexabps 2002 . B.II. CranucnaBckuit
JOCTATOYHO OOOCHOBAaHHO HA3BIBACT TIe-
puox 2002-2005 tT. 9manom axmuenozo
COGEPUIEHCME06ARUA 3AKOHOOAMEbCINGA
B cdepe cemenoBoxcTa. [Ipu oToM, pac-
CMaTpuBasi 3HAYUTENBHO Oonee IMHHBINA
MPOMEXyTOK BpeMeHH (10 2018 1) 1 akueH-
THPYs BHUMaHHUE Ha IIPaBOBOM PEryJINpOBa-
HHUM UMEHHO TIO/IICPIKKH, CYUTAEM 11eJIeco-
00pa3HbIM MPOIOIDKUTH BPEMEHHbBIE PAMKH
nmanHoro stama o 2008 . Cnemyer otme-
THUTh, YTO HOBBIM 3aKOH 3a1aj TOH Aallb-
HelmeMy peryanpoBanuio. Tak, ct. 33 3a-
KoHa YkpauHsl «O ceMeHaxX ¥ MOCaT0IHOM
marepuane» [3] coxmepikana IIMPOKHIL
OTKPBITBI TEPEUeHb Mep MOICPIKKH:
«[ocynapcTBeHHast TOAEPKKA CEIIEKIHH,
CEMEHOBOJICTBA  OCYIIECTBISICTCSl  ITyTeM
KOMITEHCAIIMM PACXONIOB B ATUX OTPACIIIX,
BBIJICJICHUSI TOCY/IapCTBEHHBIX MHBECTHIINH
W JIOTAlUi, rOCYIapCTBEHHOIO PEryianupo-
BaHMS LICH, KOMIICHCALIMH 3aTPaT Ha POM3-
BOJICTBO OPUTMHAIIBHBIX U JIMTHBIX CEMSIH,
MPEAOCTABICHUST KPEIUTOB Ha JIbIOTHBIX
YCIIOBHSIX, & TAKOKE PYTHMH MEpaMH, yCTa-
HOBJICHHBIMH  3aKOHOJATENIbCTBOMY. XOTS
3aKOHOZATENb TaK IIEAPO AHOHCUPOBAT
Y TIEPEUNCITAI MepBI MOIEPKKH, HE BCE U3
HUX OBUTN BOIUIOIICHBI B KU3Hb.
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I'maBHBIMM ~ OFOJUKETHBIMH  IIPOTpaM-
MaMmH, (PMHAHCHPYEMbIMH B 3TOT IEPUOL,
Obu: «Cenekiust B PacTEHUEBOJICTBEY,
«Cenexuust CeJIbCKOXO3HCTBEHHBIX
KyIbTYp B 3BEHbSX IEPBHYHOIO pacTe-
HUEBOJICTBa», «Cenekuuss B 00NacTu co-
proucrbITaHus. [t BBINONHEHUS STHX
nporpamm Obuia pa3paboTaHa MaciTabHast
W 3alyTaHHas MOJ3aKOHHAs HOPMATHUBHO-
mpaBoBast  0aza. JlocTaTouHO OTMETHUTS,
YTO KaX/Ibl TOI INPHHUMAIKCH HOBBIC
WA M3MEHSUTHCh TIPEBIIYIINE TTOPSIKH
UCIOJIb30BAHUSL  CPEJICTB,  BBIICICHHBIX
10 yKa3aHHBIM BbIlIe nporpammam. OO-
paboTKa BCEX HOPMAaTHBHBIX aKTOB, pEry-
JIMPYIOLIIMX TOJVIEPKKY CEMEHOBOJICTBA
U CEJICKIIMM B PACTEHUEBOJICTBE B MEPHOJ
2002-2008 rT., 03BOJISICT CIC/IaTh BaKHbBIC
000011IeHNSI U BBIICIUTH TJIABHBIC TPaBO-
BbIC OCHOBBI TaKOH TIOICPIKKH.

Tak, cyObEKTaMM TOJY4YEHHS MOJI-
nepxkku B Tedenue 2002-2008 rr. ObutH
YeThIpe OCHOBHBIC TPYIIIbI JIMIL a) Ha-
YYHO-HCCIIEIOBATENBCKIE CYOBEKTHI (101
9THM OO0OOIICHHBIM HAa3BAHHUEM MBI I10-
HUMaeM OOJIBIIIOe KOJINYECTBO CyOBEKTOB,
OCHOBHOH LIEJIBIO JICATEIBHOCTH KOTOPBIX
ObUIO BBINOJHEHUE HAYYHBIX 3a]ad, a He
JIOCTIDKEHHE TIPENPUHUMATENIbCKUX  11e-
neit). TlepedeHb 3THX CYObEKTOB BapbH-
pOBAJICS C HE3HAYUTENILHBIMU M3MEHEHH-
SIMH Ha NPOTSDKEHUU BCETO JTaIla, OHAKO
Hay4HO-HCCIIEZIOBATENbCKHIE CyOBEKTBI
Bcerna ObUIM Cpelu Tojydarenei rocy-
JapcTBeHHOH mognepskku (2002-2008 rr);
0) CebCKOXO3SHCTBEHHBIE POU3BOIHTE-
I — CyOBEKThI CEMEHOBOJICTBA, KOTOPBIM
MPEIOCTABICHO TPaBO Ha MPOU3BOJICTBO
W peajn3anyio CeMsH U MOCa0YHOTO Ma-
tepuana (2002-2008 TT.); B) CEIBCKOXO-
3AHCTBEHHBIC TIPOU3BOJUTENHN, KOTOpbIC
3aKyIMWIM CEMEHa Yy CyOBEKTOB CEMEHO-
BoactBa (2005-2008 r1r.); 1) Tocynmap-
CTBEHHAs1 KOMHUCCHUsI YKPAUHBI 110 UCIIBITA-
HUIO U OXpaHe copToB pactenuit (2002 r.),
YKpauHCKUM HMHCTUTYT JKCIEPTH3BI CO-
PTOB PAaCTEHHI, TOCYIaPCTBEHHBIC LICHTPbI
9KCIEPTU3bl COPTOB PACTEHHUil, rocyaap-
CTBEHHBIC COPTOUCCIICIOBATEIIBCKHIE CTaH-
i, [ocymapcTBeHHas ciryx0a 1mo oxpaHe
npaB Ha copta pactenuii (2003-2007 rr.).

MexXaHH3MbI TTIOAICPIKKH B ATOT HEPHOJL
HE OTIMYAIOTCS OCOOBIM pasHOOOpasueM,
HX MOXKHO IPE/ICTABUTh TAKUM 00pa3oM:

a) Hay4HO-MCCIEIOBATENbCKUM Cy-
ObeKTam:

— nonaast (2002 1) ¥ YacTUYHAS KOM-
MeHCalMsl PacxoioB Ha cesekimio (2002—
2004 rr);

— YaCTHUYHAsI KOMIICHCALIMSI CTOUMOCTH
paboT B 3BEHBSIX HEPBUYHOIO CEMEHOBOJI-
crBa (20052008 rr);

0) SKCHEPTHBIM YUPEIKICHHSIM:

— YacTHYHAsi KOMIICHCAIMs 3aTpar Ha
MPHOOPETEHHE HTUTHBIX CEMSTH U M0Ca/104-
HOTO Marepuana, MaTepHallbHO-TeXHHIe-
CKMX CPEJICTB, HEOOXOAUMBIX IS TIPOBEIe-
HHS COPTOMCIIBITAHUS;

B) CyOBEKTaM CEMEHOBOJICTBA:

— YacTHYHAs KOMIICHCALUs COPTOHA/I-
6aBku (2002—2005 rr);

— YaCTHUYHAs KOMIICHCALIMsI CTOUMOCTH
npuoOpereHHbIx cemstH (20052008 rr);

I') TOBApHBIM XO3sHCTBaM, KOTOpBIE 3a-
KYIWIH CEMEHA U N0CaI04HbIN MaTrepuat:

— YaCTHUYHAsI KOMIICHCAIIHS CTOUMOCTH
nproOpeTeHHbIx ceMsH (20052008 rr).

Ecim mpoaHaIM3UpoBarh COEpIKaHHe
TO/I3aKOHHBIX HOPMATHBHO-TTPABOBBIX AKTOB
9TOr0 IEepUOAA, PEryIUPYIOLIMX TOPSIOK
TIPEJIOCTABIICHHS CPENICTB OFO/KETHOH 1071
JIEPKKH, TO MOKHO OTMETHTb, YTO OHU —
IIPU HE3HAYUTEIBHBIX PA3IUYMAX — UMEIOT
00IIMe MPUHIUITHABHBIE OCHOBBL: @) TMPO-
BEJICHHE KOHKypCa JUIsl ONPE/IEIICHHS TI0ITy-
yaresieil MoAAepKKy; 0) KOMIEHCAIMs Kak
DIaBHBIA HMHCTPYMEHT MOIEPXKKH; B) CO-
YeTaHHe B PaMKaxX OIODKETHBIX IPOTpaMM
TIOJIEPKKH CyOBEKTOB C PA3IIIIHBIM IIPaBo-
BBIM CTaTyCOM — HAy4HBIX U KOMMEPYCCKHX.

CrnenoBaresnbHO, MaHHBIN dTan (2002—
2008 rr) xapakTepusyercss AaKTHBHBIM
HACBHIIIEHUEM arpapHOro 3aKOHONATelIb-
CTBA IOJ3aKOHHBIMM HOPMaTHBHO-IIPABO-
BBIMH aKTaMu B c(epe rocyJapCTBEHHOM
MOJUIEP)KKH CEMEHOBOJICTBA U CEJIEKIINH
B PACTEHHMEBOJACTBE. OTOT IPOLECC CO-
MPOBOXKAAICS OIODKETHBIM  (PMHAHCHUPO-
BaHHMEM, II09TOMY He ObLJI OTOPBAHHBIM OT
xm3HU. Tak, mo mporpamme «Cenexuust
B  PAaCTCHHEBOACTBE»  (hMHAHCUPOBAHUE
yBemmumuBanocsk ¢ 39,4 mun rpH B 2003 T
110 100 M rpH B 2005 T, ¢ HOCIESTYIOINM
CTaOWIIBHBIM BBIIETeHneM 110 90 MITH TpH
B Teuenne 20062008 rr. dunancupoBanne
CaMOCTOATENIBHOM TporpamMmbl «Cenekuus
B 00JIaCTH COPTOUCIIBITAHHSD OCYILECTBIIS-
nock B TeyeHne 2003-2007 rT. m TOIBKO
pocio: ¢ 2,45 muH pH (2003 1) 10 5 MITH
(2007 r1). OuHaHCHpOBaHHE IPOrPaAM-
Mbl  «Ceneknust CeNbCKOXO3sHCTBEHHBIX
KYIBTYp B 3BEHBSIX MEPBUYHOTO PACTEHHU-
€BOJICTBA» TOXKE UMEJIO B LIEJIOM ITOJIOXKH-
TeNbHYI0 JUHAMMKY: 7,5 MiH TpH (2002—
2003 rr), 6,7 miu rpH (20042005 TT),
8,25 mimH rpH (2006-2008 rT).

Drtan aKTHBHOTO COBEPIICHCTBOBAHHS
nipexparmiicst B 2009 1., yCTynuB MecTo 9ma-

ny cnada noodepoicku. IlepenoMHbIil Mo-
MEHT O3HaMeHoBaJIcs puHATHEM [Topsiika
HCHOJIB30BaHUsL CPEJICTB, IPEyCMOTPEH-
HBIX B TOCYJJAPCTBEHHOM OFO/DKETE JUIS ce-
JIEKIIMH B PACTEHUEBOJCTBE, YTBEPIK/ICHHO-
ro niocranoBennemM Kabunera MUHHCTPOB
VYkpaunsl ot 18 mapra 2009 . Ne 232 [4]
(manee — Iopsimok 2009 1.), KOTOPBII pe3Ko
COKpPAaTHJI KPYT CYOBEKTOB MOICPIKKH U Ha-
rpasieHus ee okazanus. Tak, cornacto Io-
psnky 2009 r., TocynapCTBEHHAsI TTIOIEPIK-
Ka MPe0CTaBIIIACH TOIBKO HA YACTUIHYTO
KOMIICHCAIIMIO CTOMMOCTH BBIITOITHEHHBIX
paboT B IEpBIYHOM CEMEHOBOZICTBE. B aTOT
MIePHOJT TOCYTapPCTBEHHAST TOUICP)KKA T10
nporpamMmaM «CeJeKus B PacTeHUEBOJI-
ctBe» n «CeneKiys CelbCKOX03AHCTBEH-
HBIX KYJIBTYP B 3BEHbSX NEPBHYHOIO pac-
TEHHEBOJICTBA» IPENOCTaBIISIIACH TOIBKO
MPEANPUATHAM, KOTOPbIE HAXOIMIINCh B Be-
nennn HarmoHansHOM akaieMyun arpapHbIX
Hayk W HarmoHanpHOM akageMuu Hayk
VKpauHBbI, ONBITHBIM U Y4eOHO-HCCIIEI0Ba-
TEJILCKUM XO3SICTBaM yueOHBIX 3aBEICHUI
arpapHoro oOpa3oBaHMsI U HAyKH, OTHOCS-
myMcest K cdepe ynpasieHus MuHarporo-
JIMTHKH, BHECEHHBIM B [OCynapcTBEHHBII
peecTp Tpou3BOmHMTENEH CeMSIH M Toca-
JIOYHOTO MaTepHasa, KOTOpbIe BHIOIHSIIOT
paboThl MO INEPBUYHOMY CEMEHOBOJICTBY.
Cokparienue OIO/PKETHOTO  (PMHAHCHPO-
BaHMS CTAIO OJIHOBPEMEHHO NPUYMHON
U OTPaXCHHEM TaKMX M3MEHEHWH: 00beM
BBIJICJICHHBIX 110 Tporpamme «Cemnexuus
B PACTCHHEBOJCTBE» CPEICTB  YMEHb-
mmics B Tpu pasa (2009 r. — 30 miH TpH,
2010 ©. — 40 mya rpH, 2011 & — 30 MITH rpH).
DuHAHCHPOBAHKE MTPOTPAMMEI IO COPTOHU-
CTIBITAHUIO TIPEKPATHIIOCH BOOOIIIE.

Drar craja NoaIep>KKH BCKOpe U3Me-
HUWICS €e KapAMHAIGHBIM yMEHBIICHHEM
U TEepexXoAOM B 3mMan nAccueHoul noo-
Oepyrcku. B mpaBe 3TO 03HAMEHOBAJIOCH
JIByMs IlIaraMy 3aKOHOJATeNs, CJeaH-
HeiMU B 2012 1. [lepBbIM miarom craso
nuuieHue nporpamm «Cesekius B pacTe-
HUEBOACTBE» U «CeNeKIus CenbCKOX0351-
CTBEHHBIX KYJIBTYP B 3BEHBSIX IIEPBUYHOTO
pPacTEeHHEBOJICTBA» CAMOCTOSITEILHOCTH.
B pesynbrare BBITONHEHUS pacropshike-
uust Kabunera MuHnCTpoB YKpauHbl OT
6 anpesns 2011 1. Ne 292-p «Bompocs! on-
THMH3aIUH KOJTMYECTBA OIO/PKETHBIX IPO-
rpamMm» OroipkeTHast mporpamma «Cenek-
LS B PACTEHUEBOJICTBE) ObLIA BKIIIOUCHA
B mporpammy «DuHAHCOBas MMOIIEPIKKA
MEpONPHUATHH B  arpoONPOMBIIIICHHOM
KOMIUIEKce», a «CeeKIus cenbCKoX03si-
CTBEHHBIX KYJIBTYP B 3BEHBSIX IIEPBUYHOTO
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pacTeHHeBOACTBa» — B mporpammy «Ocy-
LIECTBIEHHE MEp M0 MOAJEPIKKE HAyUHO-
HCCIIE0BATEIbCKUX X03UcTBY. Clienyet
MOAYEPKHYTh, YTO TAKOM IHar sIBISETCS
HE MPOCTO «IIEPECTAHOBKOM C1araeMbIx»,
9TO NMOHMKEHNE YKA3aHHBIX IPOrPaMM J10
YPOBHS «OJHOTO W3 HAMpPABIEHUH MOA-
JIEPKKI» CPEN MHOTHX APYTUX TAaKUX JKE
«OTBEPKEHHBIX». Takol BBIBOJ XOPOIIO
WIUTIOCTPUPYETCS COCTOSIHUEM (DHHAHCH-
poBanus. Tak, yxxe B 2012 1. 1o nporpam-
Me «DuHaHCOBas MOJIEPKKA MEPOTIPHSI-
TUH B arpoNpOMBIIIJIEHHOM KOMILIEKCE»
110 HANpaBJIEHUIO CENIEKIMH B PACTCHHE-
BOJICTBE CPEICTB HE BBIAEIEHO BOOOIIE.
[Tporpamma «OcymiecTBIeHUE MepONpU-
SITUM MO TOJAEP’KKE HayuHO-MCCIIeN0Ba-
TEJILCKUX XO3HCTB» (MHAHCHPOBAIACH
no nmuaun HAAH u umena Ha Bce Tpu
npexycMoTpenHsie  [lopsakom Hampas-
neHnst (CeNeKIHUI0 B PAacTEHUEBOJCTBE,
JKUBOTHOBOJICTBE M YITydIIIEHHE 3EMEINb)
oxoso 10 mma rpu B 2011-2013 1T € THO-
CIIEIIYIOIMM yMEHbIIeHHeM 110 1,5 MiH
rpa B 2018 1.

BropsIM 11arom, KOTOpEIi TONBKO YXYA-
LIMI CHUTYalMIo, CTalO HPHHATHE HOBOM
PEIAKIMH CHENUANIbHOTO 3aKOHAa YKPaUHbI
«O ceMeHax M IOCAJOUYHOM MaTepHane»,
KOTOpasi KOCHYJAch M BOIPOCOB MOJIEPIK-
ku. Tak, rocyrapcTBeHHas MOJIEPIKKa pe-
rymupyercsi B 3akoHe CT. 27, cocTosuiei
U3 CJMHCTBEHHOH HEYyTeIIMTENbHOH (pa-
3bL: «lOCyIapCTBeHHAsT TOJJIEPIKKA CEIeK-
MM ¥ CEMEHOBOJCTBA OCYILIECTBIACTCA
B IIpEJIeNiax CpPe[CTB, IPEeIyCMOTPEHHBIX
B ['ocynapcTBeHHOM OropKeTe YKpanHbI Ha
cooTBeTcTByIOImi rom» [3]. Bo-mepBrIx,
ClIelyeT TPU3HATh, YTO 3Ta CTaTbs HE He-
CeT HHMKAKOTO CaMOCTOSITENIBHOTO HOpMa-
THUBHOTO COZEpKaHUSA: INPABOBas CHUCTEMa
VKpauHBI COIAEPKUT JOCTATOYHO CIIElUa-
JIM3UPOBAHHBIX HOPM, JETAIbHO perlaMeH-
TUPYIOLIMX COOIIOAEHUE MpaBuiia «(puHaH-
COBasl MOJUIEPKKA TPEAOCTABIISAETCS TOIBKO
B MpeJienax BbIIEICHHBIX Ha IO CPEJICTBY.
To ecTb, MO-ApyroMy U OBITH HE MOXET.
OJHaKo 3Ta CTaThsl COAEPXKUT APYTOH MO-
CBUI W UMECT OOJBIIIOE 3HA4YCHHE: TOCY-
JIApPCTBEHHAsl TIOANEP)KKAa CEMEHOBOJCTBA
U CEJeKIMM B PAaCTEHUEBOJCTBE CTaBUTCA
B TIOJHYIO M O€3rpaHNYHYyIO 3aBHCHMOCTD
OT ©XKErofHoro (UHAHCHPOBAHMUS, TOIIA
KaK 3aKOH YKpauHbI O OIO/KeTe Ha orperie-
JICHHBIN TOJI TOJKEH 00CITyKUBaTh 3aKOHO-
JlaTeNbHbIe TPeOOBAHMS, @ HE BbILyMbIBATH
HOBbIE (psia perieHuit KoHCTHTYHHOHHOTO
cyaa YKpauHbl MOATBEPXKIAET, UYTO 3AKOH
0 TOCYIapCTBEHHOM OIO/DKETE HE MOXET

YCTaHABJIMBATh HOBBIE HOPMBI, M3MEHSITh
3akoHBl U T. A.) [5]. Tak, dopmymmupos-
Ka cT. 27 3akoHa Ykpawbl «O cemeHax
Y TIOCAJIOYHOM MaTepualiey» 00CCICHUBACT
pONb  CTEIMAIIBLHOTO
OTPBIBAET TIPAaBOBOE DETYIMPOBAHUE TO-
CYAapCTBEHHOW IOIEP)KKH OT TIPAaBOBO-
TO MHCTHTYTa CEMEHOBOICTBA M CEJICKIIHU
B PaCcTCHHEBOJICTBE, OKa3bIBACT KpalHe He-
TaTHBHOE BIMSIHUE Ha Pa3BUTHE arpapHOro
3aKOHOZIATENIBCTBA B ATOH cepe.

Heo6xonumo oTMeTUTb, 4TO MBI HE 3ps
Ha3Baiu stan 2012-2018 rr. sTamom mac-
cuBHOU moanepkku. [Ipu orcyreTBuu cre-
UAJIBHOM TIOJZIEPIKKU BCE JKE COXPAHSIETCS
00I11as1 ¥ OTIOCPEIOBAHHAS:

a) 00w as 20CyoapCcmeeHHAsk NOO0epPIC-
Ka pactpoCTpaHseTcsl Ha CyOBEKTOB ceMe-
HOBOJICTBA U CEJICKLINN B PaCTEHUEBOICTBE,

3aKOHOIATCIIbCTBA,

€CIIM OHM TOANAJAIOT IO TpeOOBaHUS
K IOJy4yaTessiM HeCleUaIn3MPOBAHHBIX
OO/PKETHBIX TIPOrpaMM  H/WJIN  SIBJISFOTCS
CEJbCKOXO3SIHCTBEHHBIMU  TOBAPOIPOH3BO-
qutensiMu. To ecTb Takue CyOBbeKThl UMEIOT
BO3MOXKHOCTH BOCIIOJIb30BATHCS [IPOrPaM-
MaMHM KPEUTHOM, TM3UHTOBOM MOIICPKKH,
MIEPeUTH Ha YMPOIICHHBINA PEKUM HaJIOro-
00JIOXKEHNS, IPETYCMOTPEHHBIE [UIS TIPefi-
NPHUATHI arpONPOMBIIIIIEHHOTO KOMILIEKCa
HT I,

0) onocpedosannas nodoepicka Tpe-
JIOCTABIISIETCSI C TIOMOIIBIO CTUMYIHPOBA-
HUS CIIpoca Ha OOBEKTHI CEMEHOBOJICTBA.
Taxk, nHarpumep, ct. 17-2 3akoHa YKpauHsI
«O rocynapcTBEHHOH TOJIEPIKKE CETTHCKO-
ro X03sicTBa YKpaWHBD) yCTAHABIIMBACT,
YTO TIOAJEPKKA CEIbCKOXO3SHCTBEHHBIX
TOBAPOIIPOU3BOAUTENCH MOXKET —IpeJo-
CTaBIATHCS IMYTE€M YaCTUYHOTO OIO/KET-
HOTO BO3MEILECHHS CTOUMOCTH BBICESH-
HBIX BBICOKOPENPOIYKLIHOHHBIX CEMSH
CeNTbCKOXO3SHCTBEHHBIX KyNbTyp [6]. OTa
HOpMa YaCTUYHO peajn30BaHa B IIOCTa-
Hopiennn Kabunera MunnctpoB VYipa-
unbl oT 7 ¢espamst 2018 . «O6 yTBepxk-
nenun [lopsika MCTIONB30BaHMS CPEJICTB,
MPEyCMOTPEHHBIX B TOCYIapCTBEHHOM
OroypKeTe UISl TIPEIOCTaBICHUS (PHHAHCO-
BOI TMOJICPIKKH Pa3BUTHA  (pepMepcKux
XO3SICTB» [7], commacHO KOTopomy (-
HAHCOBask MOAIEPKKA IPELOCTABIACTCS
OI' n xoomeparvBaM, B TOM 4HUCIE s
YaCTUYHON KOMIICHCAIIMM CTOMMOCTH 3a-
KYIUICHHBIX y CyOBEKTOB CEMEHOBOJICTBA
CEeMSH CeIIbCKOXO3AHCTBEHHBIX PACTCHHUI
OTEYECTBEHHOM CEIEKIHN.

BoiBoasbl. HTak, B pe3ynbrare aHalIu-
3a MPABOBOTO PEryIHPOBAHUS JTOCTATOU-
HO SIPKO MPOSIBUIIACh YCTOWYIMBAS TEH/ICH-
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ousl K TPEKPalieHnIo ToCylIapCTBEHHOM
MOAJICPIKKH CEMEHOBOJICTBA U CEJICKLIUH
B pacTeHHMEBOJCTBE B YKpanHe. Ha stom
NpUMepe OYEHb XOPOIIO MPOCIEKHUBA-
eTcsl XapaKTepHbIH AucOanaHCc CHCTEMBbI
rOCYy/1apCTBEHHOM MOAJEPKKH CEIbCKOro
X03sicTBa YKpaWHBI: MOJAEPKKA CeMe-
HOBOJICTBA U CEJIEKIUH B PACTEHHEBOJ-
CTBE SIBIIETCSl HANpaBJIEHUEM, KOTOPOE
JIOBOJIBHO JIETKO BIHCAaTh B PaMKH «3€-
nenoil xop3unel BTO», oxnako ¢uHan-
CHpPOBaHUE ITHX HAyKOEMKHX OTpacie
cTpeMutcs K Hymo. CiietyeT 0co3HaBarh,
YTO OC/a0JIeHne OTEYEeCTBEHHOIO CeMe-
HOBOJICTBA O3HAuYaeT OOJIErdeHue MOHO-
MOJU3allMd  PBIHKA MOIIHBIMH TpaHC-
HallMOHAIbHBIMM TUTAHTAMH, a 9TO,
B CBOIO ouepesb, GopMHUpyeT IIyOOKyIo
3aBHCUMOCTh BCETO PACTEHHEBOJCTBA
Hauleil arpapHoil cTpaHbl OT MMIIOPT-
HBIX CEMSH — UX KayecTBa, KOJIHUECTBA
u Oe3omacHoctu. Bompoc Haanexaieit
MOJACPKKU CEMEHOBOACTBA U CEJIEKLIUU
B PaCTEHMEBOJCTBE — 9TO HE MPOCTO BO-
MIPOC MpEeKpaIeHust O9epeTHOIN Iporpam-
MBI TIOJIIEPKKHA B CEITHCKOM XO3SIHCTBE,
9TO BaKHas HEOTbEMJIeMas COCTaBIli-
olas HallMOHAJIBHOM arpapHOW TONH-
THKH, €€ CTPaTerHuecKoe HarpaBlICHHE.
VIMeHHO 1O03TOMY HBIHEIIHEE COCTOSHUE
MPaBOBOTO  PErYJIUPOBAHUS  rocyaap-
CTBEHHOW TOMJEPKKH CEMEHOBOJCTBA
U CEJEKLHUH B PACTCHUEBOJCTBE TpeOyeT
u3MeHeHu. Bo-mepBrIx, ciemayeT H3io-
KuTh CcT. 27 3akoHa Ykpaunsl «O ceme-
HaxX ¥ MOCAJOYHOM MaTepHale» B HOBOI
pelaKkuuu, mnperycMaTpuBaroiieii  00s-
3aTeIbHBIA XapakTep TIOCYIapCTBEHHOM
TOJICPKKH, €€ OCHOBHBIC HAIPABICHUS
W MeXaHU3MBI. BO-BTOpPEIX, HEOOXOIMMO
pa3paboTarh aJeKBaTHYIO MOJ3aKOHHYIO
HOPMAaTUBHYIO OCHOBY peaJM3allid yKa-
3aHHBIX BBINIE 3aKOHOATENBHBIX IOJO-
sxeHnil. [lo Hamemy MHeHUIo, Hanbolee
YMECTHO He MEHATh AelcTByomui [lops-
1ok 2009 1., KOTOPBIN CIMILKOM JalieK OT
HaJUIeXKAIEro IpaBoOBOrO 00ecHeYeHHs
TOCY/IapCTBEHHOM MOIJEPKKU CEMEHO-
BOJICTBA U CEJIEKLIUU B PACTCHHUEBOCTBE,
a IPUHATH HOBBIN MOPsIOK. B Hem creny-
€T IIPEeLyCMOTPETh IPABOBBIC MEXaHU3MBI
MOAJEPKKU CYyOBEKTOB CEMEHOBOJCTBA
Ha CIEYIOIIUX NPUHIUNAX: a) OTKa3
OT KOHKypca (B3aMEH — BHEJIPEHHE pa3-
BHUTOH CHCTEMBI ITOJIOKHUTENBHBIX U Tpe-
HUMYILECTBEHHBIX YCIIOBHiT); 0) OTKa3 OT
PETHOHANBHOTO paclpeelIeHHs CPEICTB
IIPOrpaMMsbl (BMECTO 3TOTO — €AMHBIN 110
CTpaHe PEUTHUHT ToJTyyaTesnen).
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Cnycok WMCHo/IBL30BAaHHOM JMTEpa-
TypBbI:

1. Papuenxo A.M. CopTu pociuH K
00’€KTH arpapHHUX MPaBOBITHOCHH: aBTO-
ped. muc. ... kaua. ropua. Hayk: 12.00.06.
K., 2018.20 c.

2. CranicnaBcekuii  B.II.  IIpaBoBe
peryiioBaHHs BHPOILYBaHHs 1 peaizaril
BHCOKOIIPOJYKTUBHOTO HACIHHS 36PHOBHX
KyJIbTyp: aBTOoped. JIHC. ... KaHI. IOpHI.
Hayk: 12.00.06. Xapkis, 2005. 20 c.

3. Ipo wHaciHHA Ta CaJUBHUI
marepiax: 3akoH Ykpainu Bing 26 rpyn-
s 2002 p. Bimomocti Bepxosnoi Pamn
Vkpaiau. 2003. Ne 13. Cr. 92.

4. Tlpo  3arBep/ukeHHsT  [Topsiky
BUKOPHUCTAHHS KOWITIB, MependaueHux
y Jlep>KaBHOMY OIO/DKETi Uil CeJeKIii
B POCIMHHHLTBI: mocraHoBa KaGinery
MinictpiB  Ykpainu Bin 18 Oepesus
2009 p. Ne 232. Odimiiianii BicHHK
VYkpaiau. 2009. Ne 21. C. 24. Cr. 674.

5. Pimennst Koucrutymiitnoro  Cymy
VikpaiHu y cripaBi 3a KOHCTUTYLHHHMM I10-
JMaHHSIM 54 HapomHUX JemyTaTiB YKpaiHu
oo BianosinHocTi KonceruTyii Yipainu
(KOHCTUTYLIMHOCTI) TTOJNIOKEHb CT. CT. 14, 24,
64, 1. 1. 7-13 p. VII «IIpukiHIeBi momoxeH-
ws» 3axony Ykpaiuu «[Ipo JleprxaBuuii Oroji-
ket Yrpainu Ha 2010 p.» Bin 30 nucronana
2010 p. Ne 22-pri/2010. Odirtiiinmii BiCHHK
Vipainun. 2010. Ne 95. C. 105. Cr. 3381.

6. Ilpo JepKaBHY MATPUMKY
CLIBCHKOTO TOCTIOAapcTBa YKpaiHu: 3aKoH
Vkpaiun Bin 24 uepBHsa 2004 p. Ne 1877-1V.
Bimomocti Bepxosuoi Pamu VYkpaiuu.
2004. Ne 49. Cr. 527.

7. Ilpo  3arBepmxenHa  Ilopsanky
BUKOPDHUCTAHHSI KOWITIB, HependaueHux
y JepskaBHOMY OIO/DKETi Ul HaJaHHS
(iHaHCOBOT MIATPHUMKH PO3BUTKY dep-
MEpPCbKUX  TOCIIOJAAPCTB:  HOCTaHOBA
Kabinery MinictpiB Ykpainu Big 7 Ito-
toro 2018 p. OdiuiliHuii BicHUK YKpaiHH.
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MPOBJEMBI COBEPIIEHCTBOBAHUS
AJIMUHUCTPATABHO-ITIPABOBOTO
MEXAHWU3MA OBECTIEYEHUS
JTOBPOIOPSIJOYHOCTH CYIAEN

Cepreii ’KYKOB,
KaHANUIAT IOPUINIECKUX HAYK, TOKTOPAHT
MesxpernoHanbHOH AKaJeMHUH YIIPaBICHUS MIEPCOHATIOM

AHHOTADIUA

B crarpe aHamu3HpyIOTCS MOIXOBI K KATETOPHSIM «IIPAaBOBOE PETYITMPOBAHHE» U «IIpa-
BOBOE 00ECIICYCHHEY, CIOKHBILIKMECS B MPABOBOW HayKe. AKIIEHTHPOBAHO BHHMAaHHE Ha
CYILIHOCTH MEXaHN3Ma aJMUHUCTPATHBHO-IIPABOBOTO PETYIMPOBAaHNUs. YIEJIEHO BHUMAHHUE
QHAJIN3y CBOICTB COIMAJILHBIX CHCTEM U IIEIECOOOPa3sHOCTH MCHOIB30BAHMSI HEKOTOPHIX
MOJIOXKEHUH TIPM aHaM3e MPaBoBOro obecrieyeHus. lccnenoBaHa CyMIHOCTH TPABOBBIX
CPE/ICTB U 000CHOBAHO, YTO CUCTEMHOCTb X IPUMEHEHHMS JIOCTHIAeTCs TIPU YCIIOBUHU HC-
TI0JTF30BaHNST HHCTPYMEHTAJIBHOTO ToxoAa B rpase. ChopMyanpoBaHO NOHATHE aMHIHH-
CTPaTHBHO-IIPABOBOTO MEXaHM3Ma 00ecreueH s T0OPOIIOPSI0YHOCTH Cy/Ieil KaK CHCTEMBI
AJIMUHHCTPATHBHO-TIPABOBBIX CPEICTB, OOBEANHEHHBIX €AMHOM 11EJIbI0, IPUMEHEHHE KOTO-
PBIX TO3BOJISIET JOCTHTATh YKEJIAEMOTO COOMIONEHHS CYAbSIMHU MPABIIT TOOPOIIOPSIOTHOTO
MIOBEACHNS TIPU COXPAaHEHNH HE3aBUCUMOCTH CYyZIOB OT HE3aKOHHOTO BIIUSHMSI.

KnroueBnbie ciioBa: aJMUHHCTPAaTUBHO-NIPABOBOE DPETyIMPOBAaHHE, aJIMHHUCTpa-
THUBHO-TIPABOBOE OOECIeUeHHe, aIMIHUCTPATUBHO-TIPABOBOI MEXaHN3M, o0ecTieueHre
JI0OPOTIOPSIIOIHOCTH CyAeH, aAMUHICTPATUBHOE 3aKOHOATENbCTBO.

PROBLEMS OF IMPROVING THE ADMINISTRATIVE LEGAL
MECHANISM OF ENSURING THE GOOD ORDER OF JUDGES

Sergey ZHUKOY,
Candidate of Law Sciences, Doctoral Student
of Interregional Academy Personnel Management

SUMMARY

The article analyzes the concepts of “legal regulation” and “legal support”. The
essence of the mechanism of administrative and legal regulation, the peculiarities of
legal means are investigated and it is substantiated that the consistency of their use is
achieved provided that the instrumental approach is used. The concept is formulated by
the administrative-legal mechanism for ensuring the integrity of judges as a system of
administrative and legal means, the use of which allows to achieve the desired state of
observance by judges of the rules of good conduct while maintaining the independence
of the courts from any illegal influence

Key words: legal regulation, administrative and legal support, administrative and
legal mechanism, integrity of judges, administrative legislation.

IMocranoBka mpodaembl. Oco-
OCHHOCTBIO PAa3BUTUS COBPEMEHHBIX
MPaBOBBIX  JEMOKPAaTHYECKUX TOCYy-

apCTB SIBISICTCSL TOBBIIICHHE POJH
npaBa B OONIECTBEHHBIX OTHOIICHUSIX,
YTO MPOSIBISICTCS B YCUJICHUU pedliek-
CHM YJIEHOB OOIIECTBA OTHOCHTEIHHO
coOoeHusT UX MMpaB U cBOOOM, H, CO-
OTBETCTBEHHO, B aKTUBHU3ALIMH 3aAIIUTEI
9THUX MPaB U CBOOO/ B CyJIcOHOM TTOPSI-
ke. [Ipu takumx ycioBusX 3>PQeKTHuB-
HOCTh (YHKIIMOHHPOBAHHUS CyaeOHOM
CHCTEMBI, pealin3aius OCHOBHBIX MPO-
[[eCCyallbHBIX TMPHUHIMIIOB, & HMEHHO

BEpPXOBCHCTBA MpaBa, PaBEHCTBa BCEX
YYaCTHUKOB MpoIecca Mepes] 3aKOHOM
U CY/IOM, PA3yMHOCTH CPOKOB PaccMo-
TPEHUs Jiea CyIOM, B 3HAYUTEIbHOM
Mepe ompeelsieT 10Bepue rpak/ian He
TOJIBKO K CylaMm, HO M K TOCYIapCTBY
B IIEJIOM.

OnHako cymbsi, Kak M TIPEIACTaBU-
Tedb 000U MPOodeccuu, MOXKET IO~
BEprarbCsi BIHSHUIO OrPOMHOTO KO-
IUYecTBa CyOBCKTHUBHBIX (HaKTOPOB,
K KOTOPBIM, CpPEIU IPOYEro, OTHOCST-
Csl POJICTBEHHBIC, IPYKECKHE U HHBIC
JIUYHBIC CBSI3U, MOJUTUYCCKUE MPE/-
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MOYTEHUsT U T. I. 3ajadyeil npaBoBO-
ro peryjaupoBaHHs B IaHHOM cllydae
SBIISETCS MHUHUMHU3ALHUSA KOJIUYECTBA
PHCKOB, KOTOpbIE 00YCJIaBIMBAIOT BIIU-
SIHUE 3THX CyOBbEKTUBHBIX (PAKTOPOB HA
NpUHUMaeMble UM pemreHus. Ilpume-
HS€MBbIE IIPH 3TOM IPABOBBIC CPEICTBA
1 criocoObl PYHKITMOHUPYIOT B paMKax
€IMHOTO AIMUHHCTPAaTHBHO-IIPABOBO-
ro mexann3ma. OmgHaKo, HE CMOTPS Ha
TO, YTO BOIPOCH! (PYHKIIMOHHPOBAHUS
cyneOHOM cucTeMbl OBLIM IPEAMETOM
UCCIICIOBAaHUH TaKMX YUYEHBIX, Kak:
B. ABepbsnoB, A. bannypxka, B. boii-
ko, A. bopko, B. bprianes, U. T'onoc-
Hu4eHko, B. Mansapenko, JI. Mocksuuy,
A. CenuBanoB, B. Cepaiok, aaMHUHU-
CTPAaTHBHO-IIPAaBOBOM MeXaHU3M 00e-
criedeHus: JoOpONOPSOYHOCTH Cyaen
eme He OBIT TPEeAMETOM OTACIbHO-
ro Hay4dyHOTO aHaiau3a. B kxommiekce
C OCTpOH aKTyaJbHOCTBIO yKa3aHHOU
TeMaTHKN HAyIHBIX MCCIETOBAHHUH 5TO
00ycCiTaBIMBaeT aKTyaJIbHOCTh U HOBHU3-
HYy JaHHOW CTaThH.

eanio u 3a1a4eil cTaTbU SBISIET-
Cs MCCIeOBaHME CYLUIHOCTH aJMHHH-
CTPaTHBHO-IIPABOBOTO MEXaHU3Ma 00e-
CIiedeHus: 100PONOPsAIOYHOCTH CyIeH.

H3n0:xeH1e 0CHOBHOTO MaTepHaJia.
B npaBoBoil Hayke TpagWIIMOHHO CYH-
TaeTcs, YTO CYIIHOCTh IIPaBOBOIO Me-
xanm3ma chopmyauposan C. Anekcees.
B cBoeii pabore «MexaHU3M IIPaBOBOTO
pPEeTYIHpPOBAHNS B  COIUAIUCTHUECKOM
TOCYAapCcTBE» YYEHBIH IO TMPaBOBBIM
peTyIMpOBaHNEM IIpe/yIaraeT MOHUMATh
OCYIIECTBIISIEeMOE TIPH TIOMOIIH  TIpa-
Ba M BCEHl COBOKYITHOCTH IIPAaBOBBIX
CPE/CTB IOPUINYECKOEe BO3ACHCTBHE HA
oOmecTBeHHble OTHOIICHUA. [Ipu 3TOM
[IPAaBOBOE PEryJIMPOBAHUE MMEET TpHU
OCHOBHBIX OCOOCHHOCTH: BO-IIEPBBIX,
OHO OCYIIECTBISIETCS TPU  [TOMOLIN
00111e00513aTEIbHBIX HOPM, SIBIISISICH 10
CYTH TOCYJapCTBEHHBIM pEryJaHpoBa-
HUEM (TOCYHapCTBO HE TOJIBKO BBOJUT
(ycTaHaBIMBAaeT WM CAHKIMOHHPYET)
IOPUINYECKHE HOPMBI, HO U IPHIACT
UM OO0IIeO0M3aTeIBHYIO0 CHITY; FOPHIIU-
YeCcKHe HOPMBI 00S3aTeNbHBI JUISI BCEX
JIUII, Ha KOTOPBIX OHU PaclpoCTPaHSIOT-
csl, HE3aBUCHMO OT HMX CYOBEKTHBHOTO
OTHOIIECHHUsT K BEJICHUSAM TOCYJapCTBa);
BO-BTOPBIX, MPAaBOBOE PETYIUPOBAHHE
onupaercs Ha BO3MOKHOCTH HMCIOJIB30-
BaHMS NPHHYIUTEIBHOW CHIIBI TOCYHap-
cTBa (€CiM JIMIA He UCIIOJIHAIOT BEJICHHS
roCyJapcTBa, TO B JICHiCTBUE IPUBOAUTCS

amnmapar TOCYJapCTBEHHOTO INPHHYX[e-
HUS); B-TPETBUX, IPABOBOE PETyIUpO-
BaHME CBS3aHO C JICUCTBUEM OMpeJiesIeH-
HOTO MEXaHHM3Ma, OXBATBHIBAIOIIETO BCIO
COBOKYITHOCTh FOPHUJANYECKUX CPEICTB
(fopuauueckne HOPMBI, HWHIMBHIyallb-
HBIE TOCYJapCTBEHHBIE BEJICHHS, IIpa-
BOBBIE OTHOIUEHHWS M, HAKOHEL, aKThI
MICUXWYECKOTO OTHOILIEHUsS K INpaBy TeX
WM MHBIX JIUI] — BCE 3TO XapaKTEepPU3yeT
€/IMHBIH, COrTacOBaHHO (QYHKIIMOHUPYIO-
LU MEXaHU3M IIPABOBOTO PETYIHPOBa-
Hus) [1, c. 134].

Ha xonnenuuu C. AnexkceeBa ObuIn
MIOCTPOCHBI HEKOTOPHIE CYIIECTBYIO-
IIFe B TEOPHUH MPaBa U B aAMHHHUCTpa-
THBHOM IIpaB€ IOAXOABI K CYIIHOCTH
paBoBOro perynupoBanus. [Ipu stowm,
kak 3amevaer M. llonuHa, moHMMaHue
MPAaBOBOTO PETyJIUPOBAHUS KaK IIPO-
necca, B pe3ylnbTare KOTOPOro OCy-
HIECTBISIETCS BO3JAEHcCTBHE ToOCynap-
CTBa Ha OOINECTBEHHbIC OTHOLICHMS,
SBJISIETCS. KapAMHAJIBHO OTIUYHBIM OT
MOHUMAaHUs MpPaBOBOTO PEryIupoBa-
HMSI KaK 3J€MEHTa IPaBOBOTO BO3JEH-
ctBusi. B nmaHHOM ciywae mpaBoBoe
BO3/cHicTBHE OyIeT JIMIIb CIIEACTBHEM
paBoBOTO peryiruposanus. K tomy xe,
€CIIN CJIeI0BaTh JOTHUKE JAaHHBIX Ompe-
JeJICHU, MOXHO MPEANOIOKUTh, YTO
B CIlydasiX, KOTJia IpaBOBOE PETYINpPO-
BaHHE BCIICJICTBHUE OTPEIEICHHBIX IPH-
yuH OyaeT Hed(PEKTUBHBIM, IPABOBOE
BO3/IeHicTBHE BOOOIIE HE OCYIIECTBIIA-
erca. To ecTb MOHMMaHUE MPABOBOTO
peryinupoBaHHs Kak Ipolecca CBOAMUT
MIpaBOBOE BO3JEHUCTBUE K IKEITAEMBIM
U BO3MOXHBIM, HO HE 00s3aTelIbHbIM
MOCJEACTBUSAM TAKOI'O PErYIHPOBAHUS
[2, c. 1055]. YkazaHHBIE TPOTUBOPEUHS
CIOCOOCTBOBAJIM  MOCTENEHHOMY OT-
X0y YKPAaMHCKOH NpaBOBOW HAayKHU OT
KaTEeropuu «IIPaBOBOE PETYTUPOBAHUE)
B TIOJBb3y KaTETOPHH «IIpaBoBOe o00e-
CIIeYeHHUE», KOTOpasi UMEEeT HECKOIBKO
HWHYIO HaIMOJIHEHHOCTh. OcTaHOBHUMCS
Ha WX Pa3IudMsIX JIeTalbHEee.

PackpeiTne conmepxkaHus NOHATHUS
«aAMUHUCTPATHBHO-NIPABOBOE  pEry-
JIUpOBaHUE» TPAJULIHUOHHO OCYIIECT-
BIISIJIOCH YE€pe3 €ro MeXaHus3M. Takum
MEXaHHU3MOM  Ha3blBaJlaCh  CHCTEMa
aIMUHUCTPAaTUBHO-IIPABOBBIX CPEJCTB
(MeMEHTOB), € TIOMOIIBIO KOTOPBIX
OCYIIECTBIISICTCSL MPABOBOE PETYIHUPO-
BaHue (yHopsi04eHHe) 00IIeCTBEHHBIX
OTHOILICHHUH B cpepe rocyaapcTBEHHOTO
ympasieHus [3, c. 23]; COBOKYIHOCTH
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aIMUHUCTPAaTUBHO-IIPABOBBIX CPEJCTB,
KOTOpbIe, BO3ACHCTBYS Ha YyIpaBICH-
YECKHe OTHOLICHMs, OPTaHU3YIOT HX
B COOTBETCTBUU C 3a/layaMu oO0IIecTBa
U TOCYapCTBa; COBOKYNHOCTb FOPUIH-
YECKUX CPEJCTB, HOCSIIUX aAIMHHH-
CTPAaTUBHO-NIPAaBOBOW XapakTep, 00b-
€KTOM JICHCTBHS KOTOPBIX BBICTYIAIOT
yIpaBieH4Yeckue oTHoueHus [4, c. 27];
CaMOCTOSITebHAsI ~ CHCTeMa IIPaBo-
BBIX CPEACTB, INPH IOMOIIN KOTOPBIX
OCYHIECTBIJIACTCA HPAaBOBOE PETYIH-
poBaHHE OOIIECTBEHHBIX OTHOIICHUH,
MI03BOJIAIONIEE JOCTUYb HEOOXOIUMO-
ro pesynbraTa — OOecledeHHs MpaBo-
nopAnka B jaene (GpyHKIMOHUPOBAHMSA
MyOIMYHOM agMUHUCTpanuu [5, c. 56].
CylecTByIOT U JIpyrue OIpe/esIeHus
MEXaHHM3Ma aJMHHUCTPAaTHBHO-TIPABO-
BOTO PEryJIMpPOBaHUsA, HO OOJbIIas UX
4acTh, MHPSIMO WJIM OIOCPEAOBAaHHO,
YKa3bIBaeT Ha HAJMYHME B €r0 COCTaBe
TIPABOBBIX (FOPUANYECKUX) CPEICTB.

PaccmotpuM Teneps CyIHOCTh 3TUX
MPABOBBIX (IOPUAMYECKNX) CPEICTB.
Crnenyet ckasarb, 4TO, C TOYKH 3PEHUS
nutupyemoro Beime C. Aunexceesa,
[IpaBOBbIE CPEACTBA — 3TO BECh JHa-
1Ma30H TPAaBOBBIX ()EHOMEHOB pa3HBIX
YPOBHEH ¢ TOH TOJIBKO 0COOCHHOCTHIO,
YTO OHHM BBIJEJSAIOTCS M paccMarpH-
BAaIOTCsl C IMO3UIUH He MOTpeOHOCTEeH
IOPUAMYECKON NPAKTHKH, a UX (QYHK-
LUOHAJIIBHOTO Ha3HAYEHUs, 4YepT, Xa-
pPaKTEpHU3YIOIUX UX KaK HHCTPYMEHTbI
peUICHNUs SKOHOMHYECKUX U JPYTHX
coIuaiabHBIX 3ama4 [6, c. 151]. JlanHoe
oInpezeleHNe, BO3MOXKHO, U IIepenaer
CYLIHOCTb HUCCIIEIyeMOi KaTeropuu, Ho
HE MOXET CIIY)XKUTh (QYyHIaMEHTOM ISt
MMOCTPOCHUSI CHCTEMBI TaKHX CPEICTB
(HamoMHMM, cHcTEeMa IpeJIoaraer
HaJM4ue EIMHOTO YIPaBISAIOIIEro/Ko-
OPAMHUPYIOLIETO IIEHTPa, HO YPE3BBI-
YaifHO HIMPOKO NMOHHMMAIOUIMHCS «BECh
JMara30H NPaBOBBIX (EHOMEHOB pas-
HBIX YPOBHEW» Hen30eXHO INpeaycma-
TPUBACT HAJIMYME HECKOIBKUX YIpPaB-
JSIOMMX IIGHTPOB, TakUM 00pasom,
pedb HUKaK HE MOXKET UATH O CHCTEME).
Bmecrte ¢ Tem BaxHO, ¢ Hamel TOYKH
3peHHs, yKa3aHHE Ha HAIpPaBICHHOCTH
CHCTEMBI IIPaBOBOTO PETYIUPOBAHUS Ha
pellIeHue ONpeneIEHHBIX COLUAIbHBIX
3a/1a4.

Ilouemy BakHO BOCIPHUHHUMATh
1paBOBbIE cpeicTBa Kak cucremy? Te-
Opusl COLMAIbHBIX CHUCTEM YUYUT Hac
TOMY, YTO BO3MOXXHOCTb COXPaHCHHS
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B o0liecTBe paBHOBECHs, IIOpsKA, CO-
IJIACOBAHHOCTH TpeOyeT NPUMEHEHHS
cucteMHoro noaxona. Ilpu srom, kak
o6ocuoBan T. [NapcoHc, o0mIecTBO sB-
JIIETCS HE TOJIBKO 3aKpBITOH (B ompe-
JeJICHHBIX CMBICIAX), HO M OTKPBITOI
CUCTEMOH, B KOTOPOM HOPSALOK BO3-
MOXXHO (M HE00XOJUMO) IOCTOSHHO
MO/IIEPKUBATH 32 CUET MOWCKA IyTeH,
ycioBuii, (akTopoB ero B3amMoOAeCii-
cTBUS C OKpyxaromel cpenoir. Co-
uunanpHble cucteMsl 'y T. IlapcoHnca
MPEJICTAIOT KaK OTKPBITBIE CHCTEMBI,
HaxoJsIIMecs B CHUTYyalUsX IOCTOSH-
HOTO B3aMMOOOMEHa Ha BXOJaX W BbI-
X0/lax B OKpy»Karomyto cpeay. OHu u3-
HayanbHO  AUQQPEpeHIIUPOBAHBl  HA
pa3IMYHbIE  IOJCUCTEMBI, KOTOpPbIE
TaK)Xe TOCTOSHHO BOBJIEYEHBI B IIPO-
necchl B3auMooOMeHa. B atom cmbiciie
COIMATbHBIE CHCTEMBI M IOACUCTEMBI
00pa3yroTcs 3a C4eT MPOLECCOB COIH-
aJIbHOTO B3aUMOJEHCTBUS MEXKIY Hei-
CTBYIOIINMU CyObekTaMu. Bakneimas
0COOCHHOCTH TI000H cHCTeMBl — Ha-
JAYue B HEH CTPYKTYPHI, IO KOTOPOit
T. ITapcoHC MOHUMAET «COBOKYITHOCTb
OTHOCUTEJIBHO YCTOWYHMBBIX CTaHIAp-
TU3UPOBAHHBIX  OTHOIIECHUI  MEXIy
9JIEMEHTAaMHU. A TIOCKOJIBKY 3JE€MEHTOM
COLIMAIILHOM CHCTEMBI SIBISIETCS aKTOD,
TO COLMANIbHAS CTPYKTYpa MPEICTaBIIS-
eT co0oil CTaHAapTH3UPOBAHHYIO CH-
CTEMY COLMAIBHBIX OTHOIICHUH MEXIY
aktopamu» [7; 8]. UToOBl Kaxkgas u3
CHCTEM HOPMaJIbHO (QYHKINOHHUPOBA-
51a, He0OX0IMMO COOTIONEHHNE YEThIPEX
CHCTEMHBIX TpeOOBaHMI: a) Kaxjas
CHCTEeMa JIOJDKHA IIPHUCIIOCabIuBaTHCS
K CBOEMY OKpY)XEHHUIO (IMOTpeOHOCTH
azanrtanun); 0) Kaxaas cuctema JI0JxK-
Ha MMETb 3HAueHus (CpeiucrTBa) i
JOCTIDKEHHSI Lejell W MoOmIu3anuu
CBOUX pecypcoB (IMOTpeOHOCTH Iiele-
JNOCTH)KEHUS, WU LeJIeroaranus); B)
KaXaas CUCTeMa JOJDKHA MOJIACpPIKH-
BaThb CBO€ CAMHCTBO WU BHYTPEHHIOIO
KOOPJIMHAIMIO CBOMX 4YacTel (morped-
HOCTh MHTETPALNN); T) KaKJIas CHCTe-
Ma JOJDKHA CTPEMHUTBHCS K COCTOSHHIO
paBHOBecus (MOTpeGHOCTH K HOJAAEp-
JKAaHHUIO W COOJIOIEHUIO IIEHHOCTHOTO
obpasna cucrtemsl) [7; 9].

Hanuuue yeTripex yciaoBuii — agan-
Tauus, CpPeJICTBA, MHTErpalus, paBHO-
BeCHE — BPAJ JIM BO3MOXHO Ui Tpa-
JUIIMOHHO BKJIIOYAIOLICHCS B COCTaB
MIPaBOBOTO PEryJIUPOBAHUS KaTErOpPHH
«BIIMSHUEY», TIOCKOJbKY IIOCJE/IHEee

MpeArnogaraeT BO3ACHCTBHE, KOTOpOE
BceTaa OcCTaHeTcss BHemHUM. OgHAKo
CyIIECTBYET Jpyras IpaBoOBas KaTero-
pusi, KOTopasi Kak pa3 y4UTHIBaeT de-
TBIpPE ONPEeIeNIEHHBIX BEIIIE CHCTEMHBIX
TpeboBaHUs. DTa KaTeropusi — MpaBo-
Boe o0ecriedeHue.

S1. Jlazyp, ocymiecTBUBIIMN Mac-
mrabHoe Hccie0BaHUE aJAMHHUCTpa-
THBHO-TIPABOBOTO 0OECIIeYeHUs MpaB
n cBoOOJ uYENOBEKa W TIpaKIaHHUHA,
ompezeNsieT IpaBoBoe obOecrnedeHue
KaK OCYILIECTBIEHHE TOCYJapCTBOM
C TOMOIIBIO TIPABOBBIX HOPM, Mpe-
NMCAaHUM U COBOKYNHOCTU CpEICTB
YHOPSIAOYMBAHNSA OOIIECTBEHHBIX OT-
HOILUEHMH, UX IOPUAUIECKOE 3aKpeIie-
HHE, OXpaHy, pealn3aluio U pa3BUTHE
[10, c. 392].

CymiecTByIOT U Ipyrue TOYKH 3pe-
Husa. Tak, mpexanmaraercs ONpeneNaTh
KAaTEropuIo «IpaBOBOe OOecIeueHue»
KaK Hay4HO OOOCHOBAaHHYIO, MOCIIE0-
BATEJIbHYIO CUCTEMY IIPAaBOBBIX U MHBIX
CPEeACTB, MPHU MOMOIIN KOTOPBIX Tpax-
JJaHCKOE O00IeCTBO W TrOCyAapCTBO
BO3JICHCTBYeT Ha OOIIECTBEHHBIE OT-
HOMICHUS, UCXOMASI U3 0YePETHOCTH 3a-
Jla4, BOSHUKAIOIIUX Tepes 00IIeCTBOM,
U 1eJei, KOTOpble OHU MPECIEaYIOT,
IIpH 3TOM YyKa3aHHBIE CpPEICTBAa pas-
NeNSI0T Ha JBE TPYNIBL: MPaBOBBIE
" nHbIe (HempaBoBeIe) cpeacTB. CucTe-
Ma TIpaBOBBIX CPEACTB MPEICTABISIET
co0oil mpaBOBOE pEryJIMpOBaHHE IO-
CPEACTBOM CIIEIHATbHO-FOPUINYECKUX
cpelcTB (HOPMOTBOPUYECTBO, IIpaBopea-
nu3anus, NpaBolpUMEHEHHE, CPEACTBA
WHAMBUYaJbHOM MpaBOBOM peryins-
LU, MEPBI MPUHYIUTEIBHOTO U MOOMI-
puTenpHOTO Xapakrepa). ['pynmy uHbIX
CPEJICTB COCTAaBJIseT psAJ obecredu-
TEJIbHBIX MEp: MaTepHaIbHO-TEXHHUYE-
CKOTO, OpPraHM3alMOHHO-YIIpaBIeHIe-
CKOTO, KaJapOBOTO, HJEOJIOTHIECKOTO
xapakrtepa [11; 12]. B mpuBeneHHOM
BBIIIIE OMpENENIeHNH €CTh IPOTHBOpe-
que MeXIy Ha3BaHUEM U COJepIKaHU-
eM: TaK, eclii obOecledeHHe sBIETCA
MPaBOBBIM, TO KaK B €r0 COCTaBE MOT'YT
HaXOJUThCS HENPaBOBBIE CpPeJICTBA?
Crout n100aBUTH, YTO aBTOPOM B CO-
CTaB IPaBOBOr0 OOECHEUEHUs, COOT-
BETCTBEHHO BBIJCIICHHBIM UM MeEpam
(cpeacTBam), BKIIOYEHBI MaTepUAIbHO-
TEXHUYECKOE, UACOJIOTHYECKoe U T. 1.
BUJIbI OOecnieueHus. Kak Ham Kaxercs,
YKa3aHHBI MOJIXOA Pa3MbIBaeT CyII-
HOCTH KaK IIPaBOBOTO, TaK M WHBIX BH-

0€30CHOBATEIILHO

JIOB o0ecIicueHus,
CMEIINBas X, HE aKICHTHPYs BHHMa-
HUSl Ha UX HEOOXOIMMBIX M JOCTaTOY-

HBIX IIPU3HAKAX.
Haubonee uMIOHUpYEeT HaM IOA-
xoJ1 aBTopoB MoHoTpadun «Uudopma-
LIMOHHAs KyJIbTypa B YKpauHe: IpaBo-
BOEC M3MEpEHHE», KOTOPbIE MOCTPOUIH
CBOE UCCIIEJOBAHNE NMEHHO Ha aHAJIH-
3¢ CYLIHOCTH NPABOBOrO 0OeCIeYeHMs,
packpbIBacMO# 4epe3 ero MEeXaHH3M.
MexaHu3M [paBOBOrO 0OeCIeYeHHUs
[MOHMMAETCs aBTOpaMH Kak CHCTeMa
MPaBOBBIX SIBICHUH WMHCTPYMECHTAb-
HOTO XapakTepa, ¢ MOMOIIBI0 KOTOPBIX
CyOBEeKTBl HM3y4aeMOW HUMH JeATeNb-
HOCTH IOCTHUTalOT IMOCTAaBJICHHBIX Ile-
neii. Takue mpaBOBbIE CPEJICTBA OHU
KJIIACCH(UIUPYIOT: a) MO CTPOCHHUIO
(omHOCHIOXKHBIE (3ampet, pa3pellieHwue,
00s3aTrenbCcTBA) W MHOTOCIIOKHBIC
(B KOTOpBIX COYETAETCS HECKOJIBKO
OIIHOCIIOKHBIX)); ©0) 110 Ha3HAYCHUIO:
PEeryJisiTUBHBIE W OXpaHHUTEIbHBIC;
B) 10 HaNpaBJICHHOCTU: (GOPMHUPYIO-
e ¥ OTPAHUYHUTEIBHBIC; T) B 3aBH-
CUMOCTH OT c(epbl HCIOJIb30BAHUS:
myOIMYHO-IPABOBBIE U YaCTHOINPABO-
Bole [13, c. 65]. Be3ycmoBHO, OTHOCH-
TEJIbHO LIEJIeCO00Pa3HOCTH BKIIIOYCHHUS
B CTPYKTYpPY MEXaHH3Ma IIpPaBOBOTO
oOecrie4eHns TeX WM MHBIX 3JEMEH-
TOB MOXXHO €lIe JAMCKYTHPOBATh, IS
KQXJ0r0 OTAEIBHOTO HCCIIEJOBAHUS
1eaecoo0pa3sHbiM MOXKET OBITH BBIOOD
OTJIMYAIOLINXCS IPYT OT JIpyra 3JeMeH-
TOB, €CIU 3TO OyAeT CrmocoOCTBOBATh
JIOCTHOKEHUIO I[SJIN UCCIICOBAHMUS.

Mbl  MOJHOCTBIO TOAAEPKUBAEM
MBICIIb O LEJIECO00Pa3HOCTH PaccMo-
TPEHUS] CYIIHOCTH aJMHHHCTpPATHB-
HO-IIPAaBOBOrO OOCCIICUCHHUSI B pamKax
HHCTPYMEHTAJILHOTO MOJX0Ja B Mpa-
Be. HCTpyMeHTaNIbHBIH 1moaxox 0a3u-
pyercs Ha CIEAYIOUIUX ITOJIOKEHUAX:
1) 3aKoH SBISETCS NPABOBBIM CpeJ-
CTBOM; 2) IpHUMEHss IPaBOBbIE Cpel-
CTBa I JOCTHXXCHMS LEJIH, HE0O-
XOJMMO  YYHTBHIBaTh  COIHAJIbHBIE,
SKOHOMHMYECKHE, HCTOpHYecKHe (Hak-
TOPBI, CJIEIYeT MOJaraTbCsi HE TOJb-
KO0 Ha (OpMalIbHYIO JIOTHKY, HO U Ha
oOLIePU3HAHHBIC TpaBUia HINH Cy-
neOHYyI0 IPAKTUKY; 3) BaK€H KOHTEKCT
(meTamy KOHKPETHOM IOpUAMYECKOM
CUTYallMH); YMEHHUE OTOHTH OT YCTOSIB-
HIMXCS TPAaJULUH, NpaBui, B3IVIAN0B;
WHCTPYMEHTaJIbHAs  (TIPAaKCHOJIOTHYE-
cKas) pHpoJia IpaBa, HeM30eKHOE Ha-



JIMYME aJIBTePHATHUBHBIX TOYECK 3PCHHUS;
4) npaBO JJOJDKHO CTPEMHUTHCS K COIU-
anpHOMY pe3ynbTary, 3pdekry. 3akoH
u cyneOHasi IpaKTHKa JOJDKHBI BIUATH
HE TOJIbKO Ha YYaCTHUKOB CyneOHOro
IpoIecca, HO U Ha XKU3Hb JPYTUX JIIO-
nei. ConuanbHBIH M HKOHOMUYECKUIT
a¢hdexT momKeH ompenenasaThes ooIe-
CTBEHHBIMH MOTPEOHOCTIMHU; 5) BBIOOD
MIPABOBEIX CPEACTB OmpeaeisieT dpek-
THUBHOCTh IOPHJINYECKOH JeATEeIbHO-
CTH, 3aBHCHT OT YPOBHS IIpaBOCO3Ha-
Hus cyobexToB [14, c. 33].

B acriekre mocTpoeHust KOHLENIUN
aJIMHMHUCTPATUBHO-IIPaBOBOro obecre-
YeHUs1 JTOOPONOPSIOYHOCTH Cyneil oc-
HOBHBIM IPEUMYLIECTBOM HHCTPYMEH-
TaJbHOT'O MMOJX0a HaM NPEJCTaBIACTCS
NpsSAMOK M JIOCTAaTOYHO OTKPBITHIA Xa-
paKTep CBSI3U MEKIY LENbIO (3a1aHIEM)
1 TOCIEICTBUSMU INPUMEHEHHsS OIpe-
JIeJICHHBIX TPABOBBIX CPEJCTB, & TAKKE
MIPUOPUTETHOCTh HAMPABIECHHOCTH Ha
KOHKPETHBII pe3ylbTaT, KOTOPHIH HMeeT
BBICOKHI YpOBEHb COLMAJILHOW 3HAYH-
Moctu. TakuM oOpa3oM, aJMHHHCTpa-
THBHO-IIPABOBOM MeXaHM3M oolecrieue-
HUS J00pONOPSAIOYHOCTH cynel Oyaer
BKJIIOYaTh CHCTEMY IPABOBBIX CPE/CTB,
HaIpaBJICHHBIX HA CO3/1aHUE ONTHMAaJb-
HOHI MOJeJH MOBENCHUs CylIel U 3aKpe-
IUICHHBIX B HOPMax aJMHHUCTPATHBHO-
rO 3aKOHOAATEIbCTBRA.

BriBoabl. Bblen3noxeHHOE IMOA-
TBEpKJIaeT, uTo Haubosee 3pdexTHB-
HBIM JJIS WCIIONB30BAHUS B HCCIENO-
BaHWHM aJMUHUCTPATHBHO-TIPABOBOTO
MexaHu3Ma oOecredeHus 100pomnopsi-
JIOYHOCTH CYACH SIBISIETCS HHCTPYMEH-
TaJIBHBIA ITOJXOJ, B PaMKaX KOTOPOTO
3aKOH Kak IPaBOBOE CPEJICTBO NPU3BAH
CIIOCOOCTBOBATh JIOCTHIKEHHUIO COIIM-
aJbHO B3HAYMMBIX pE3YyJIbTaTOB. Aj-
MUHHUCTPAaTUBHO-IIPABOBON MEXaHU3M
obecrniedueHus: JOOPOMOPSTOUYHOCTH CY-
el MOXKHO OTPEACNIUTh KaK CHCTEMY
aIMUHHACTPAaTUBHO-IIPABOBBIX CPEJCTB,
00BbEIMHEHHBIX EAMHON Leibl0, MPH-
MEHEHHE KOTOPBIX IIO3BOJISIET AOCTH-
raTh KeJaeMOro COONIOACHHS CyAbsIMHU
MIPaBHII JOOPOIIOPSIIOYHOTO ITOBEICHUS
P COXpPAaHEHWH HE3aBUCHUMOCTH Cy-
JIOB OT JIFOOOTO HE3aKOHHOTO BIIMSTHHUSL.

[lepcnekTuBamMu AajdpHEHIIMX HC-
CJIEIOBaHUM JIOJDKHBI CTaTh 00OCHO-
BaHUE CTPYKTYpbl aJIMHHUCTPATUBHO-
[IPaBOBOTO MeXaHU3Ma oOecIedyeHus
JI0OPOTOPSAIOYHOCTH Cyled W aHaJu3
B3aMMOJICHCTBHS €ro JIEMEHTOB.
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CPABHUTEJIbHO-ITIPABOBOM AHAJIN3 TOCYJIAPCTBEHHO-
YACTHOI'O HAPTHEPCTBA U KOHHECCHUH

Basiepusi SBABEPTHEBA-SIPOIIEHKO,

cTapIIuii mpenoaaBaresb KaQeapsl TPaXK IaHCKO-TIPABOBBIX THCIIUTLIHH
Opecckoro HalMOHAIBHOTO yHUBepcHuTeTa nMeHu .M. MeunukoBa

AHHOTALIMUA

[IpoBenen ananu3 AByX GpopM B3aMMOAEHCTBHS TOCYIApCTBA U MPEANPHUHIMATEIHCKOTO CEKTOpa KaK B3aMMOBBITOTHOTO apTHEP-
cTBa, 00ECIEUYEHHOTO TIPABOBBIMHU KaTETOPUSIMH B BUJI€ KOHLIECCUII M TOCYJapCTBEHHO-YaCTHOTO TapTHepcTBa. Ha ocHOBaHMM Tpo-
BEJIEHHOTI'0 aHa/IN3a MIPEAJIAraeTcsl K pACCMOTPEHUIO KaK Pa3/Inyuus U MPEUMYILECTBA, TAK U OCHOBHBIE HEJOCTATKH BBILICYTTOMSIHY ThIX
MEXaHU3MOB, [TOJYYHUBILINX [IPABOBOM CTaTyC METOJ0B B3aUMOJCHCTBHS.

KiroueBble ¢J10Ba: TOCy1apCTBEHHO-YaCTHOE MAPTHEPCTBO, KOHIIECCHS, KOHIIECCHOHHAS AEATEIbHOCTb, KOHIIECCHOHHBIE MPaBO-
OTHOUIEHUSI, KOHIIECCUOHHBIH J0r0BOp, X035 CTBEHHAS JIESTENBHOCT, JIEJIETHPOBAHIE TTOJTHOMOYHI.

COMPARATIVE LEGAL ANALYSIS OF PUBLIC-PRIVATE PARTNERSHIP AND CONCESSION

Valeriya ZAVERTNEVA-YAROSHENKO,

Senior Lecturer at the Department of Civil Law Disciplines

Odessa I.I. Mechnikov National University

SUMMARY

Analyzed two forms of interaction between the state and business sector as a form of mutually beneficial partnership secured by
legal categories in the form of concessions and public-private partnership. Based on the analysis, it is proposed to consider both the
differences and advantages, as well as the main disadvantages of the above-mentioned mechanisms, which had received the legal status

of interaction methods.

Key words: public-private partnership, concession, concession activity, concession relations, concession agreement, economic

activity, delegation of authority.

IlocTranoBka mnpodsaemsbl. OOparmas
BHHMaHHE Ha CHEUU(UKY peanu3anuu
COLMAIbHO-9KOHOMHYECKNX  (DYHKLHUI
rocylapcTBa Ha pa3HBIX YpPOBHSX €ro
obecriedeHusl, CleIyeT COCPEIOTOUHThCS
KaK Ha OIPE/ICJICHHBIX OCOOCHHOCTSIX,
BO3HUKIIHMX KaK CIIEJCTBHE TPOBOIMMBIX
9KOHOMHYECKUX pedopM, Tak U Ha pe-
3y/nbrarax — MOCJEICTBUAX 3aTsSHYBIIE-
rocst 5KOHOMHYECKOTO KpU3Kca, YTO B CO-
BOKYIHOCTH NOOYKaeT K MOMCKY HOBBIX
(GbopM TNpUBJICUYEHHS KamluTajla C ILEJbI0
HMHBECTHPOBaHMs B Haubosee dpdhexTus-
HBIE U KOHKYPEHTOCHOCOOHBIE METOJBI
MIPOU3BOJICTBA.

BhIlIeyIOMSHYTOE  CIICAYET pac-
CMaTpHBaTh HE TOJIBKO B KOHTEKCTE TPO-
OIeMBI
MOCBSI3aHHBIC BBI30BBI, CTOSIIHE MEPEs
00IIecTBOM B peIIeHHH OOIIUX COLH-
aJIbHBIX 1poOsieM. K BhIIIEH3I10KEHHOMY,
MIPEXIE BCEro, Mbl OTHOCHM IpoliieMa-
TUKY OOILEro MHOHMMaHWs KOHLEIIUU
pa3BUTHA LEJIOro psija MHPPACTPYKTyp-
HbIX cdep, obecrneunBaronux PeKTruB-
HOCTH HanOoJiee BayKHBIX OOIIECTBEHHBIX
oTpacielf, a HMMEHHO SHEPreTU4YeCcKOM,
TPaHCHOPTHOH, TPaHCIOPTHO-TPY0O-
MIPOBOJIHON, & TaKKe BaXKHBIC COIMAIIb-

HWHBECTHUPOBAHHUs, a4 KaK B3au-

HO-DKOHOMHUYECKUe cQepbl, MPU3BaHHBIC
00eCrevnTh OXpaHy 370pOBbs, HaJIEKA-
U YPOBEHB KUIUIIHO-KOMMYHAJIBHOTO
XO035HMCTBA M OOBEKTOB OOIIECTBEHHOTO
0o0CTy)XKMBaHUsI HACEJICHUS. YKa3aHHBIC
chepbl aKIEeHTHPYIOTCS HAaMH HE TOJBKO
B KOHTEKCTE MX HCKIIFOUMTEIHLHON DKO-
HOMHYECKOW Ba)KHOCTH, HO U KaK TakKHe,
KOTOpbIE JIOJDKHBI 00ecnednBaThesl To-
CYIapCTBOM KaK 3KOHOMHKO-ITPABOBBIM
MOHOIIOJIICTOM, OTBETCTBEHHBIM 3a pe-
3yJIBTaThl OTPACIIEBOTO Pa3BHUTHSL.
AKTyaJIbHOCTh TeMbI HCCJIEN0-
BaHMsA. 3a TOJbI BHEIPEHUs] KOHIECCH-
OHHBIX COTJAIICHUH Kak (OpMbI B3a-
UMOJCHCTBUS  MEXKAY  TOCYIapCTBOM
U CyOBEKTaMH XO3HCTBOBAHUS B PA3HBIX
CTpaHax MHpa MPHOOPETCH 3HAYUTEINb-
HBI OIBIT peaTM3auy OOJBIIOTO KOJIU-
YecTBa KPYITHOMACIITAOHBIX U PSIOBBIX
KOHIIECCHOHHBIX TPOEKTOB B Pa3IMIHBIX
chepax AEATENTBHOCTH 4YeJIOBEYECTBA.
Taxoli OIBIT MONYYMJSI TIPABOBOE YIIOPS-
JIOYEHUE W 0Opes TIOUYeTHOE MECTO B 3a-
KOHOJIATeNIbCTBE OoJyiee cTa CTpaH MHpa
C Pa3MUYHBIMH MOJUTHYECKUMH U COIIHU-
alIbHO-DKOHOMHUYECKMMH MOJEIsIMU. Bee
9TO JTOKA3bIBAET MCKIIOYMTEIHLHYIO BaK-
HOCTb KOHIIECCHOHHOM JIEATEILHOCTH KaK

dhopMBI peanHu3anuy pazIHYHbIX MPOEK-
TOB, 00IIasi CTOMMOCTb KOTOPBIX JOCTH-
raja OT HECKOJIbKHMX TBICSY JI0 JECITKOB
MWJUTHAPAOB AOJIapoB. Tarke cliemayet
OTMETUTh HEOOXOIUMOCTh YIIyOIeHHO-
T0 HAay4HOTO WCCIEIOBaHMUSA TMPABOBOM
TIPUPOIBI TOCYAapCTBEHHO-YaCTHOTO
MapTHEPCTBA U KOHIIECCUH I Oornee d¢-
(hbekTHBHOTO TIPABOBOTO PETYIUPOBAHHS
BEIIICYIIOMSHYTBIX M JIPyTHX, HE MEHee
Ba)KHBIX JIJIS O0TIIECTBEHHOM JKU3HH, cep
JKU3HECATEIILHOCTH YeJIOBEUECTRA.
Hecmorpss Ha BOCTpeOOBaHHOCTH
KOHILIECCHOHHOIO Me€XaHu3Ma rocynap-
CTBEHHO-YaCTHOTO TIAPTHEPCTBAa B yKpa-
WHCKOM 3KOHOMUKE, CETO/IHsI, Ha OCHOBA-
HUM 3akoHa YkpawHbI «O KOHIIECCHSIXY,
KOHIIECCUOHHBIC CONIAIICHUS 3aKjIroda-
I0TCS KpaiiHe pelaKo, a 3aKIIYCHHbIE —
MOJIBEPraroTCsi KPUTUKE CO CTOPOHBI 00-
LIEeCTBEHHOCTH. Kak CBHIETEeNbCTBYET
CTaTUCTHKA, JICKJIapaTUBHBIC PELICHHUS 00
IKOHOMHYECKOW I1e71eco00pa3sHOCTH 3a-
KITFOYCHUST TIOMOOHBIX COMNAIICHHHA MpPH-
HUMAIOTCSI OTBETCTBCHHBIMH CYOBEKTaMH
HCIOJHHUTEIBHON BIIACTH TIO OOMBIICH
YacTu I TOTO, 4TOOBI COOTBETCTBOBATH
TpeOOBaHHUSIM BPEMEHH W 4acTO HE TpHU-
BOJISIT K PEAJIbHBIM TTOCIIEICTBHSM 3aKITIO-



LEGEA SI VIATA

YeHHsl CONIAILICHUN ¢ CyObeKTaMu X03si-
CTBOBaHMSI YAaCTHOTO CEKTOpA, KOTOpbIE
HUMEIOT MOTEHUHUAIbHYI0 BO3MOXHOCTb
BBIMIOJIHATh WHBECTHIIHOHHBIE (YHKLUH
B OOIIECTBEHHO 3HAYMMBIX IPOCKTAX.
[TpyunHOH HU3KOH BOCTPEOOBAHHOCTH
WCTIONB30BAaHUSI M BHEIPEHHUS B JKU3HD
MOZIETH TOCYIapCTBEHHO-4AaCTHOTO Map-
THEPCTBA M KOHIIECCHH KaK ero (OpMbl,
Ha HaIl B3IV, SIBISIETCS pPEJIEBaHTHAsI
JIByXypOBHEBasi CHCTEMa ITaCCHBHOCTH
3aMHTEPECOBAHHBIX CYyOBEKTOB, KOTOpast
MPOSIBIISIETCS. B CIEAYIOIIEM: HEYETKOCTb
1 HE3aBEPLIEHHOCTh HOPM JIEHCTBYIOIIE-
ro 3aKOHOJATENILCTBA JIGKUT B OCHOBE
OTCYTCTBHS Y CyOBEKTOB YKa3aHHBIX Ipa-
BOOTHOLICHUN YBEPEHHOCTH B JEHCTBEH-
HOCTH MEXaHM3Ma, a TaKXkKe AeHCTBEHHO-
CTH 3alUThl UX MpaB (TOCyAapcTBa Kak
COOCTBEHHHMKA M CYOBEKTa XO3SIHCTBO-
BaHMS KaK MHBECTOpA); TOCYIapCTBO He
peanu3yer y)ke CyIIeCTBYIOIIHE B 3aKOHO-
JTaTeIbCTBE BO3MOKHOCTH JUISI CTHMYJIH-
POBaHHS TPHUBJICYCHUS] HHBECTUIIMOHHBIX
00bEMOB B pe3ylibTaTe YCTapeBIINX U HE
COOTBETCTBYIOIIMX TPEOOBAHUSIM BpeMe-
HU METOJOB YINPABICHYECKUX PEHICHUI
B KOHTEKCTE MOAEIMPOBAHNUS aJleaTOPHOM
COCTaBIISIIONIEN M paclpeieieHusl OTBET-
CTBEHHOCTH.

CocrosiHMe Hcc/IeI0BAaHMA. 3HauU-
TEJIbHBIN BKJIAJ B pa3BUTHE JAHHOHU MPO-
0JeMaTHKN BHECIM TPYIbl YKPaMHCKHX
U POCCHUIICKHMX YyUEHBIX COBETCKOTO U CO-
BPEMEHHOTO TNepHoAa B 00JIaCTH TEOPUH
IpaBa, XO3SWCTBEHHOTO, TPa)XIaHCKOTO,
MEXIYHApOAHOTO IpaBa M JKOHOMHKH,
cpenn HUX: b. AxuTo6wn, P. bomn, A. I'pu-
ropos, B. EBenko, /. Kunr, A. Tarapkus,
P. Xemmunr, M. Xoii¢oii, I Bap u mp.

eabio u 3agaveii cTaTbu SIBISET-
Csl CPaBHMUTENILHO-NIPABOBOM aHaNN3 ro-
Cy/IapCTBEHHO-YaCTHOTO mapTHEPCTBa
U KOHIIECCHHU KaK JBYX (OpM B3aUMOACH-
CTBHs TOCyAapcTBa U YACTHOTO CEKTO-
pa, pa3paboTKa Ha ITOW OCHOBE HAy4YHO
000OCHOBAaHHBIX BBIBOJIOB, 0000IIECHUI
U MPAaKTHUECKUX PEKOMEHJAIMH Mo Co-

BEPILICHCTBOBAaHUIO  3aKOHOJATEIICTBA,
PETyAMPYOLIEro OTHOIICHHUS B YIOMSIHY-
TOM cepe.

N310:xeHHe 0CHOBHOTO MaTepuaJa.
H3BECTHO, YTO BBILICYITOMSIHYThIC (DYHK-
MM TOCYIapCTBa JOJDKHBI 00EeCIeyH-
BaTbCsl HEOOXOIUMBIM ypOBHEM 3 dex-
THBHOCTH COOTHOLICHHUSI TPUBICUCHHBIX
U 3aTpavyeHHbIX OIOIKETHBIX PECypCOB,
a TaKKe YaCTHOTO WHBECTHPOBAHWS, W,
COOTBETCTBEHHO, O0CCIIEUHBATHCS H HE

obecrieunBaThCsi rOCYIApPCTBEHHBIMH Ta-
panTusMu. Kak IOKa3bpIBaeT IpaKTHKa
MEepPEeIOBBIX  OKOHOMHUYECKH  Pa3BUTBIX
CTpaH, JOCTH)KCHHS BBIIICYITOMSIHYTHIX
MIPUOPUTETOB MOXKET OBITh 00ECIEUCHO
Omaromapss G QeKTUBHOMY BHEAPEHHIO
MEXaHH3MOB TOCYJapCTBEHHO-YAaCTHOTO
naptHepctBa (manee — I'UII), xotopble
6a3zupyroTcst Ha o0ecrieYeHNH OJTyYeHHs
KOMMEpUYECKOH BBITOJbI CyOBEKTAMH XO-
3sCTBOBAHUS B KOHTEKCTE JOCTHIKCHUS
MOCTABJICHHBIX 33/1a4 OTHOCHTEIBHO CO-
[IUAJIbHOI OTBETCTBEHHOCTH TOCYIapCTBa
B TOW 001acTH, B KOTOPOI OHO SIBISIETCS
MOHOTIONHUCTOM. EcTecTBeHHO, 4TO 00e-
CIICUCHHUE BBIILICYKA3aHHOTO MOXET J0-
cturateest B popmax ['UIl u xoHmeccuit
Kak ormHOH m3 ero ¢opm. CoBpeMeHHOE
MOHMMAaHHE KOHIIECCHH, OTPAKECHHOE KaK
B TCOPHU XO3SHCTBEHHOTO MpaBa, TaK
U B HAy4HO-SHLIHUKJIONECIUYECKOH JIMTe-
parype, 3aKJto4aeTcs B IPEIOCTaBICHUH
B OKCIUTyaTallUIo MPHHAISKAILINX TOCY-
JapCTBY WJIM MYHHIMINAIBHBIM BJIACTSIM
TaKuX OOBEKTOB COOCTBEHHOCTH, KakK
MPeANPUATHS, 3eMEIbHbIC YYacTKH, He-
mpa u np. [1, c. 182]. Brrmeykasannoe
OIpEeNICHne, KOTOpOE  COAEP’KaIOCh
B «bOnbIION COBETCKOM DHITUKIOICINI)),
HECKOJIBKO OTJIMYAeTCs OT OIpEIeIICHUs
B «BOJbBIIOM HOPUANYCCKOM CIIOBape»,
T/Ie KOHIIECCHs (OT JIaT. CONCessio — «pas-
pelIeHne») — 3TO JIOTOBOP Ha MPEI0CTaB-
JICHHE TOCYJapCTBOM HHOCTPaHHOH (up-
Me B 9KCIUTyaTallHl0 Ha OINpPEIeJICHHBIX
YCIOBHSX HPHUPOIHBIX PECYpCOB, Mpel-
NPUSTHI U APYTHUX 00beKTOB [2, . 790].
VYuurteiBas ciequUKy U MpeBaupo-
BaHUE NPABOBOM COCTABISIOUICH B JaH-
HOM BONpOCE, HAA0 OTMETHTh HCKIIIO-
YUTENbHYI0 3HAYMMOCTb OIPECIICHUS
JAHHOH KAaTeropuu B MEXKIyHApOIHOM
npase, I7e KOHLECCHS paccMaTpuBaeTCs
KaK JJOrOBOPHBIC OTHOIICHHS, a HMEHHO
Kak JIOTOBOP MEXTy KOHIIECCHeIaTeneM
(rocyaapcTBOM-pELUITUCHTOM) U KOHIIEC-
CHOHEPOM (MHOCTPAaHHBIM HHBECTOPOM),
PETIIaMEHTUPYIOIINI  TPABOOTHOIICHHUSI
MEXJly y4YacTHHKaMH JIOTOBOpa O Ipe-
JIOCTABJICHUH KOHIIECCHOHEPY OCOOBIX
npaB BJIAJCHUS HA OOBEKTHI, HAXOMAIIM-
ecsl B MCKJIIOUMTENIBHO TOCYAapCTBEHHON
COOCTBEHHOCTH, M3BITHIA M3 OOBIYHOIO
KOMMEpUYECKOro 0OpaleHus,
NpPEeOCTABICHUE KOHIIECCHOHEpY IpaB
Ha 3aHATHE BUAAMH XO35IICTBEHHOMH Jesi-
TEJILHOCTH, SIBIISIOIIMMUICS MOHOIOJIHEH
rocyaapcra-penunuenra [3, c. 11]. Tax
’Ke BO3BHHKAeT HEOOXOANMOCTh, 00yCIIOB-

a TakKxKe
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JICHHas! CHeNM(UKON HAIIero HCCIIeI0Ba-
HUs, aKLIEHTHPOBAaTh BHUMAaHUE Ha IIpa-
BOBOM COCTaBJsIOIIEH KOHLIECCHOHHOM
JeATEeIbHOCTH, KOTOpasi 10JDKHA 0a3upo-
BaThCs Ha OCOOCHHOCTAX €€ COJCpKaHUs
U LeJIsiX.

BelieynomMsiHyToe  OTpaKeHO — emie
B HayaJie NPaBOBOW PErIaMEHTALMN KOH-
LIECCHOHHOHW JIEATETBHOCTH B 3aKOHE
Vikpanusl «O pekuMe HHOCTPAHHOTO MH-
BectupoBaHus» oT 19 mapra 1996 r. [4],
TJie MOJYEPKHUBAINCH TTPaBa MHBECTOPOB,
KOTOpBIE BO3HUKAIM B pE3ylbTaTe HC-
MOJIb30BaHMSI  OOBEKTOB, HAXOJSIINXCS
B TOCY/IapCTBEHHOU COOCTBEHHOCTH, U KO-
TOPBIN B JasibHElIIEM ObLI TpaHchopMu-
pOBaH B TOJOXKEHHUAX 3aKoHa YKpauHbI
«O KOHIIECCHAXY.

3akoH VYkpauHbl «O KOHILECCHSAX»
OIIpeNIeNTil KOHIIECCUIO KaK IpeloCTaB-
JIGHHE C LIeJIbIO YIOBJIETBOPEHHUS 0Olie-
CTBEHHBIX NOTPEOHOCTEW YIOTHOMOYCH-
HBIM OPraHOM HCIIOJHHUTEIIBHOH BIIACTH
WA OPraHOM MECTHOTO CaMOYTPABICHUS
Ha OCHOBAHHH KOHI[ECCHOHHOTO I0TOBOPa
HA IJIaTHOM M CPOYHOH OCHOBE IOpUANYE-
ckoMy uiu pusnueckomy auiy (CyObeKTy
MPEANPUHUMATEIILCKOW  JIeSTEIILHOCTH)
nmpaBa Ha co3laHHe (CTPOUTEIHCTBO)
u (wiM) ynpaeieHre (IKCIUTyaTaluo)
o0beKTa KOHLECCHH (CpPOYHOE IIIaTHOE
BJIaJICHHUE), TIPU YCIOBUM B3ATHS CyOb-
€KTOM IPEANPUHUMATEIILCKON JIesTelb-
HOCTH (KOHIIECCHOHEpOM) Ha cebst 00s1-
3aTeNbCTB M0 CO3JaHHIO (CTPOUTENHLCTBY)
u (WIM) YOpaBIEHHIO (PKCIITyaTallun)
00BEKTOM KOHIIECCHH, MMYIIECTBEHHON
OTBETCTBEHHOCTH U BO3MOYKHOTO TIpen-
MPUHUMATEILCKOTO pUCKa [S].

Bomee  pacmmpeHHBIM  sBISIeTCS
oTIpesieTIeHne KOHIIECCHH B TPOEKTE 3a-
koHa YkpamHbl «O KOHIECCHIX» OT
15 mapra 2018 . Ne 8125, a umeHHO:
KOHIIeCcCHs — (opMa TOCyIapCTBEHHO-
YAaCTHOTO IAPTHEpPCTBA, KOTOpas 3a-
KIIFOYAeTCsl B TPEAOCTABICHUM KOHIIEC-
cuezaTesieM KOHLIECCHOHEpY IpaBa Ha
CO3[IaHUE U / WK CTPOUTENHCTBO (HOBOE
CTPOMTENILCTBO, PEKOHCTPYKIINIO, PECTaB-
paLyio, KalMTaIbHBIH PEMOHT M TEXHHU-
YecKoe MepeoCHalleHNe), U / WIN yrpas-
neHne  (MONB30BAaHUE, AKCILTyaTanuio,
TEXHUYECKoe O0OCIyKuBaHHE) OOBEKTa
(0O0BEKTOB) KOHIIECCHH, W / WIH TPERo-
CTaBJICHUSI  OOIIECTBEHHO  3HAYMMBIX
YCIYT B TIOpSAKE M Ha YCIIOBHSX, OIpe-
JICTICHHBIX KOHIIECCHOHHBIM JIOTOBOPOM,
IIpelyCMaTPHUBAIOLIETOo epeiady KOHIec-
CHOHepYy O0JIbLIeH YacTH ONepalMOHHOTO



52 DECEMBRIE 2018

pHCKa, KOTOPBIA OXBAaThIBAET PUCK CIpOCa
U / WM PUCK TNPEITIOKEHHUS U O3HAYAeT,
YTO B YCJOBMSX DKCIUIyaTallMH, B COOT-
BETCTBHHU C YCIIOBUSIMU KOHIIECCHOHHOTO
JIOrOBOpPA, KOHIIECCUOHEPY HE TapaHTHPY-
eTcsl OKyNaeMOCTh CJeJIaHHbIX MHBECTH-
LUH WK PacX0J0B, KOTOPbIE BO3HUKIIU BO
BpEMsl BBIIIOJTHEHHSI pabOT MM OKa3aHHs
YCIIyT, COTVIACHO KOHIIECCHOHHOMY JIOTO-
Bopy [6]".

BaxxHo OTMETHTBH, 9YTO O0COOEHHOCTH
KOHIIECCHOHHBIX OTHOILCHUH B IOHUMa-
HHM UX II€JIEBOTO HAIPABJICHUS PETYIHNPY-
I0TCA M JIPYTMMH 3aKOHOZIATEJIbHBIMU aK-
TaMH, KOTOpBIE, B CBOIO OYepe/Ib, BHOCAT
OIPE/ICNICHHBIE a3y OTHOCHTEIBHO
camMoro 0oObeKTa KOHLECCHW. YUHThIBas
TO, 4YTO ONPEIEIICHHs, COJepIKaIHecs
B OTPACIICBBIX 3aKOHAX, JOJDKHBI COOTBET-
CTBOBATh OTPEIENICHHIO, COAEPIKAIEMYCSI
B KOIU(HUIMPOBAHHBIX 3aKOHAX, CIEIY-
eT o0paTuTh BHHMaHHE Ha «OCHOBHOE»
oTIpe/ieNieHne KOHIIECCHH, 3aKpeIuIeHHOe
B XO035HCTBEHHOM KOZIeKCe YKpawHBI (J1a-
nee — XK YkpanHsl), a uMeHHO B cT. 406 TI1.
40 XK Yxpawunsl ot 16 ssaBaps 2003 1. [8].
B wactHoctn, XK VYkpaunsl ycraHoBie-
HO, YTO KOHIIECCHUS — 3TO MPEAOCTABICHUE
C 1IEJNBI0 YJOBJICTBOPEHHs OOLIECTBEH-
HBIX MOTPEOHOCTEH  yNOJIHOMOYEHHBIM
OpPraHOM TOCYIapCTBEHHOH BJIACTH WM
OpPraHOM MECTHOTO CaMOYIpaBJICHHs Ha
OCHOBAaHMHM KOHIIECCHOHHOTO JIOTOBOPA
Ha IUIATHOM W CPOYHOM OCHOBE OTEde-
CTBEHHBIM HJIM HHOCTPAaHHBIM CyOBEKTaM
X03siicTBOBaHMS (KOHIIECCHOHEpaM) Tpa-
Ba Ha CO3/1aHMe (CTPOUTEIBCTBO) OOBEKTA
KOHIIECCHU U / WIIN yTpaBiieHne (IKCILTya-
TAIMI0) MOCICAHUM IIPU YCIIOBUH B3STUS
KOHIIECCHOHEPOM Ha ce0st COOTBETCTBYIO-
mux 00s3aTeNbCTB, UMYIIECTBEHHON OT-
BETCTBEHHOCTH W NPEIIPUHUMATEIbCKO-

IO PUCKA.
B 3akononmatenscTBe YKpauHbI ycTa-
HOBJICH  HCYEpIIBIBAIOIINI  IepevyeHb

00BEKTOB, TapaHTUPYIOIIMH YETKOE BOC-
MIPUATHE BO3MOXKHOCTH 3aKJIIOUECHUS KOH-
LIECCUOHHBIX JIOTOBOPOB, ONPEACICHUS
YCIIOBHI OCYIIECTBICHUS KOHIECCHOH-

HOHM JESTENbHOCTH, OTKPBITOCTH M IJIac-
HOCTH TIPOILICAYPHI 3aKITIOUCHUSI TaKHUX
JIOTOBOPOB.

Taxum obpaszom, omuowenus 6 cghepe
KOHYECCUOHHOU  OesIMeNbHOCIU  MOHCHO
onpedenums Kaxk OMHOWEHUs, OCHOBAN-
Hble Ha c60000HOM B011eU3LABNEHUU CNO-
POH C npesanuposanuem OUCNO3UMUEHbIX
MEMo008 Opeanu3ayuu npoyeccd, 1exca-
Weao 68 0CHOBe nepeoau 20cy0apcmeom
U / unu opeanamu MeCmHoO20 Camoynpas-
JIeHUSL NOTHOMOYULL YACHBIM CYObeKMmam
XO3AUCTNBOBAHUA NO YAPAGIEHUIO U / UIU
IKCHIyamayuu 00vbeKmos 20Cy0apCmeeH-
HOU U KOMMYHAIbHOU COOCMEeHHOCIU,
UBBAMBIX U3 C60OOOH020 IKOHOMUUECKO20
0bopoma Ha 0CHOBAHUU 002080pA.

BBIIICH3II0KEHHOE CIIE/LyeT TOHUMATh
B KOHTEKCTE OIPe/Ie/ICHUs KOHLIECCUH KaK
MHOTOYPOBHEBOH CHCTEMBI B3aUMOBbI-
TOJHBIX OTHOIICHHUH CyOBEKTOB, Hpen-
CTABJISIOIIMX HMHTEPEChl TOCYNapCTBa,
C OIHOM CTOPOHBI, U TMpeICTaBUTENCH
ousneca, ¢ apyroit. Bece ato moxer obe-
CIIEYMBATHCS MCKIIOUUTENIBHO HA OCHOBE
PaBHOTO MPABOBOTO TOJOKECHUS, TIPEIKIIE
BCEro, B IOHMMAHWH YaCTHOIPABOBBIX
LICHHOCTEH, OCHOBAHHBIX Ha CBOOOIHOM
BOJICU3BSBICHUH, WMYIICCTBCHHOH ca-
MOCTOSITEIBHOCTH M HETOJYHHCHHOCTH
CyOBEKTOB, BCTYIAIOIINX B COOTBETCTBY-
IOIIME B3aMMOOTHOILICHUS, U OTCYTCTBHSA
BJIACTHOT'O TIOJJYMHEHUSI.

B mnporecce peanusanuu IPOSKTOB
I'UIl ucnonb3yroTcs pa3inuyHble Mexa-
HHU3MBl COTPYIHMYECTBA TOCYIapPCTBEH-
HBIX CTPYKTYp U NPEANPHUSITHIH 4aCTHOTO
6usneca. Oun quddepeHunpyoTes B 3a-
BUCHUMOCTH OT 00beMa Mepe/laHHbIX YacT-
HOMY HapTHEpYy MPaBOMOYMH COOCTBEH-
HOCTH, HMHBECTHLHOHHBIX O00s3aTEIbCTB
CTOpOH, TPUHIIUIIOB Pa3/ICJICHUs] PUCKOB
MEXKy TapTHEpaMH, OTBETCTBEHHOCTH
3a MPOBEACHKE PA3IMYHBIX BUJIOB paboT.
Hawnbonee pacrpocTpaHEHHBIMH SIBIISIFOT-
sl CIIE/IYIOIINE MEXaHU3MbI TAPTHEPCTBA:
BOT (Build, Operate, Transfer) — ctpo-
UTENNBCTBO — OSKCIUIyaTalus / yIrpasiie-
nue — mnepexada; BOOT (Build, Own,

! LlesiecooOpasHOCTb HEOOXOMMMOCTH Pa3pabOTKN HOBOTO 3aKOHOATEIIECTBA O KOHIIECCUSX Oblila J0Ka3a-
Ha eute B 2011 . Gnarozapst ujee NpUMEHEHHMs KOHIIECCUH KaK 6a30BOr0 MHCTPYMEHTA NPHBIICYCHHUSI YAaCTHBIX
HMHBECTHUILHIT B MOpCKHUE OPpThL. OTHAKO OTCYTCTBUE MPAKTHIECKOTO OIBITA i TCOPETUIECKOH OCHOBBI B COE-
TaHWM C MUCKIIFOYUTENBHON KOJUIM3MOHHOCTBIO 3akoHa YkpanHbl «O rocyapcTBEHHO-4aCTHOM IapTHEPCTBE»
M YeThIPEX 3aKOHOB O KOHIIECCHSIX (0a30BBIi U TPU OTPACIIEBBIX), @ TAKKE TTOJIOKEHHS «KOHIIECCHOHHBIX)» JIn-
pektus EBporneiickoro Coro3a, yCIOKHSUIN CO3AaHUE MPO3PATHBIX «IIPABII HIPD» [T PEaIn3aliui COBMECT-
HBIX HHBECTHIIHOHHBIX IPOCKTOB TOCYAApPCTBa U YaCTHBIX HHBECTOPOB. CABUHYTBCS C MEPTBO# TOUKH YAIIOCh
B 2016 . myTeM MpUBJICYEHHS K pa3pabOTKe MPOSKTa 3aKOHA HHOCTPAHHBIX FOPUCTOB, MPOMHHAHCUPOBAHHBIX
EBpomneiicknm GaHKOM PEKOHCTPYKINK U PA3BUTHS, KOTOPBIH B TalbHEHNIEM pa3pabaTsiBaiics paboueii rpyr-
ol MuUHHCTEpCTBA SKOHOMUKHU M TOProBiH. IIpeseHTans npoekra 3akoHa YkpanHsl «O KOHIECCUSIX» CO-
crostnack 8 ceHTsiopst 2017 1. mpu AMEpHKAHCKON TOProBoii nanare B Ykpause [7].

Operate, Transfer) —  crTpouTens-
CTBO — BJIAJICHUE — IKCIUTyaTanus / yrpas-
nenue — nepenada; BTO (Build, Transfer,
Operate) — CTPOUTENBCTBO — Tepena-
4ya — sKcrutyaramus / ynpasienue; BOO
(Build, Own, Operate) — cTpouTenb-
CTBO — BJIQJICHUE — IKCIUTyaTanus / yrpas-
nenne; BOMT (Build, Operate, Maintain,
Transfer) — CTPOMTENBCTBO — AKCILTya-
Tays / ymnpasJeHne — OOCTy)KHBaHHE —
nepenada; DBOOT (Design, Build, Own,
Operate, Transfer) — npoekTupoBaHue —
CTPOHUTENILCTBO — BJAJCHHE — DKCIUTya-
Tanust / ynpasienue — nepenada; DBFO
(Design, Build, Finance, Operate) — mpo-
€KTHPOBAHNE — CTPOUTENBCTBO — (hrHAH-
CHPOBaHHE — SKCIUTyaTalys / yrpaBieHue
[9, c. 104-105].

Heo0xomMMo OTMETHTB, YTO B HEKO-
TOPBIX CIy4asX HAOIIONACTCS CKPBITOE
UCIIOJIb30BaHUE Tpe()ePEHIINH, SBIISOIIC-
ecsl CIICJICTBUEM 3aKJIFOUCHHUs COIJallie-
HHI TOCYJIapCTBa C YACTHBIM HHBECTOPOM
BCIICICTBUE HECOOMIOCH S (POPMBI TaKHUX
JIOTOBOPOB, M3-3a YEro peajn3alys rocy-
JIAPCTBEHHBIX IPOCKTOB  OIOCPEIYCTCSI
B JIOMUHHPOBAaHHH HHTEPECOB YAaCTHBIX
MHBECTOPOB 4epe3 MEXaHU3MbI IIpeBau-
PYIOLIEro KOHTPOJS M YIPaBICHYECKHX
PEIICHHUI CO CTOPOHBI MHBECTOPA B CBOIO
nonb3y. OOBIYHO yKa3aHHOE — SBIISIETCA
CIIEJICTBUEM  HEOIPABAAHHOTO  CTPEM-
JICHHSl OTBETCTBEHHBIX JIMI[ CO CTOPOHBI
TOCyapCcTBa K CKOpEWIneld KOHCTaTaluu
(daxra npuBnedeHus wuHBecTHUMU. Ta-
KHEe OOBEKTHI IEPEIAlOTCsI BO BPEMCH-
HOE BIIAJICHHE U YNPABJICHHE HHBECTOPY.
B 11e10M, KOHIICCCHOHHBIC COIJIAILICHHS
CUMTAIOTCS OHOW W3 BO3MOXKHBIX (OpM
TOCY/IapCTBEHHO-YAaCTHOTO ~ [TAPTHEPCTBA,
a UX Creuu(UKON SBJIACTCS COXPaHCHHUE
npaBa COOCTBEHHOCTH Ha OOBEKTHI Ciell-
ku. ['UII — BakHBI MHCTPYMEHT Ha MyTH
BOCCTaHOBJICHUS M MOJIEPHHM3AIMH Ha-
[IMOHAJIBHOM OSKOHOMMKH, PEIICHUs Ha-
CYIHBIX COLMATBEHO-?KOHOMHYECKHX TIPO-
OrneM myTeM OObeIMUHEHUsI U IPUMEHEHUs!
PECYpCOB TOCYIAPCTBEHHOTO U YaCTHOTO
CEKTOPOB. JKOHOMHYECKAsl COCTOSTEIIb-
Hoctb [ Y11 xak mpaBoBoii hopMbI B3anMo-
BBITOTHOTO COTPYJHHYECTBA TOCYAapCTBA
M YaCTHOTO MHBECTOpA TAK)Ke MOATBEPIK-
JIACTCSl ONBITOM €r0 BHEIPCHHUSI BO MHO-
THX CTpaHax Mupa. B YkpauHe ykazaHHas
(hopma B3auMOJICHCTBHS peryiupyercs 3a-
KOHOM «O rocyapcTBeHHO-4aCTHOM Iap-
THepcTBe» [10], KOTOpBI omnpexnenser
OpraHU3alMOHHO-IIPABOBBIE OCHOBBI B3a-
UMOZICHCTBUSL TOCYAapCTBA C YACTHBIMH
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[apTHEpaMH ¥ OCHOBHBIC IPUHLIUIIBI Ta-
KOTO NapTHEPCTBA HA JIOTOBOPHOM OCHOBE.
Tak, cortacHo 3aKoHy, IO TOCYIapCTBEH-
HO-4aCTHbIM NapTHEPCTBOM MOHUMAETCS
COTPYIHHMYECTBO MEKIY TOCYAapCTBOM
Vkpauna, ABTOHOMHOI  PecrnyOnmkoii
KpbM, TeppuTOpHaIbHBIME  OOIIMHAMHE
B JIUIE COOTBETCTBYIOIINX OPTaHOB IOCY-
JTApCTBEHHOH BIIACTH M OPraHOB MECTHO-
TO CaMOyYIIPaBICHUS (TOCYIaPCTBEHHBIMH
rapTHepaMH) M IOPUANIECKIMH JIHIAMH,
KpOME TOCYIapCTBEHHBIX M KOMMYHAITb-
HBIX [PEINPUATHH, Wi (QU3HIECKUMU
JMIAMU-TIPEIIPUHAMATEIISIMH (aCTHBIMU
[apTHEpaMM), KOTOPOE OCYIIECTBIISCTCS
Ha OCHOBE JIOrOBOpa B MOPS/IKE, YCTAHOB-
JICHHOM HACTOSIIMM 3aKOHOM M JPYTHMMH
3aKOHOAATENbHBIMU aKTamMu [ 10].

Ha HOpMaTHBHO-TIPaBOBOE PETYIHPO-
Banue ['YII Biuser Taxxke:

— 3axoH Ykpaunsl «O comameHu-
SIX 0 paszzmene mpomykuum» [11], pery-
JTUPYIOMNN OTHOIICHHS, BO3HHMKAIOIINE
B TIpOLIECCE 3aKIIOYEHUS, HCITOTHEHHS
Y TPeKpaIieHust 1eHCTBUS CONIAIeHUH O
paszierne IpOIyKIUH IO TIOUCKY, Pa3BeKe
1 100bIYEe MOJIC3HBIX UCKOIIAEMBbIX B Ipe-
Jieslax TepPUTOPUM YKpauHbI, €€ KOHTHU-
HEHTAJIbHOrO Ieiab(a M HMCKIIOUUTEINb-
HOU (MOPCKOI1) SKOHOMHYECKOH 30HBI;

— 3akoH VYkpaunsl «O KOHIECCH-
sx» [S5], KOTOpBIA ompenessieT MOHATHE
U TIPaBOBBIC OCHOBBI PETYJIMPOBAHHS OT-
HOIICHUH KOHIIECCHH TOCYJapCTBEHHOTO
U KOMMYHAJBHOTO MMYIIECTBA C IIEIBIO
MOBBIICHNUS 3(Q(HEKTHBHOCTH €T0 HCIOITb-
30BaHMSI M OOECIeUeHHs] MOTPEeOHOCTEH
rpakiad YkpauHbl B ToBapax (paborax,
ycIyrax);

— 3axoH YkpauHbl «O KOHIIECCHSIX Ha
CTPOMUTEIILCTBO U SKCIUTYaTAIHI0 aBTOMO-
OMIBHBIX gopor» [12], ompenemnsromuii
0COOCHHOCTHU CTPOUTENBCTBA U / MITH 3KC-
IUTyaTalyuy aBTOMOOMIIBHBIX 1OpPOT 0011Ie-
TO MOJIB30BaHUS Ha YCIIOBUSIX KOHIIECCUH;

— 3akoH Ykpannsl «O0 0COOEHHOCTSIX
nepeady B apeH 1y WM KOHIIECCHIO 00b-
€KTOB LIEHTPATN30BAaHHOTO BOJIO-, TEIJIO-
CHaO)KCHHST M BOJIOOTBOJA, HAXOSIIIUXCS
B KOMMYHJIBHOW coOcTtBeHHOCTMY» [13],
MIPeLyCMaTPUBAIOIINH YIIPOIIEHHBIN TI0-
PSIOK TIEpefadd B apeHAy WM KOHIIeC-
CHIO YKa3aHHBIX 00BEKTOB, YCTAHOBJICHHUE

YCIOBMH 3alllUThl  KaIMTaJOBIOKCHUI
Y4aCTHOTO HHBECTOPA.
AHanu3  yNOMSIHYTBIX ~ HOPMAaTHB-

HO-TIPaBOBBIX AaKTOB MOOYKJaeT K oc-
MBICIICHUIO HMCKIIOYUTEIbHON Ba)KHOCTH
koHueniuu “public private partnership”

(rocyaapcTBEHHO-4aCTHOTO mapTHep-
CTBa), OTPAXKEHHOH B «/lexmaparuu ToI-
csiaenetrst Opranmzaryn OObeTMHEHHBIX
Hamuit» B 2000 1. 1 nokTpuHe «MoHTe-
peiickoro koHcencyca» 2002 T., Hampas-
JIEHHOW Ha pa3BUTHE OOIIECTBEHHBIX
MH(PACTPYKTYPHBIX H3MEHEHHH ITyTeM
YCTOHYMBOrO IIAHOBOTO (pUHAHCHPOBA-
HHS C NIPUBJICYEHUEM YaCTHBIX MHBECTH-
IIUIi HA OCHOBE JJOT'OBOPHOTO pacripesierie-
HUSI KOMMEPYECKUX PUCKOB.

OaHako OTCYTCTBUE JEHCTBEHHBIX
MEXaHM3MOB OOECIICUCHHUSI YACTHBIX WH-
BECTULUH B YKpPanHE TOPMO3UT IIPOLIECCHL
TUIT xak MCKIIOYUTENLHO PPEKTUBHON
(OpMBI HAIOIHEHHST TOCYIAPCTBEHHOTO
Oro/pKeTa BCIEACTBHE HEOIPABIAHHOTO
TIPEeBAMPOBAHNUS HHTEPECOB TOCYIAPCTBA
B OJIHMX CJIy4yasX WIIH WHTEPECOB 4acT-
HOTO WHBECTOpa B JIPyTHX. JTO TaKKe
JIKUT B OCHOBE IIPOM3BOJHBIX OIpejie-
nenuit u TpaxtoBku I'UI1 cnenmanucramu
Pa3IMYHBIX OTpaciell HayKH B IpPHMEHe-
HUM DPOJCTBEHHbIX CHHOHHUMOB OIIpejie-
JICHUH, 4TO HE CIOCOOCTBYET YETKOMY
[IPAaBOBOMY IIOHUM@HHMIO 3TOrO TEPMHHA
U, COOTBETCTBEHHO, IPUBOJIUT K Pa3HbIM
€ro TOJKOBAaHMSM B CIy4asX IPHUMCEHeE-
HHS KOJUIM3HOHHOTO 3aKOHOJATENbCTBA.
Tak, A. TatapkuH TOTYEPKUBACT MPH-
MCHEHHE TOXKICCTBCHHOTO TIOHUMAaHHs
OTJIMYHBIX IO CBOCH CyTH TOHSTHH Kak
CHHOHHMMOB: «YaCTHO-TOCYIapCTBEHHOE
MapTHEPCTBOY», «MYHHIUITAIHHO-9aCTHOE
HNapTHEPCTBO», «YACTHO-OOIIECTBEHHOE
HNapTHEPCTBO»,  «YaCTHO-TOCYAAapCTBEH-
Hasg KOOIEepalus», «oOIIeCTBEHHO-YaCcT-
HOE MapTHEPCTBO», «IAPTHEPCTBO IOCY-
JlapcTBa M 4acTHOTro cextopay [14, c. 16].

Cremyer OTMETHTB, 4TO JUIsi 0003HA-
yenust [YIT 3a pyOexoM HCHOIB3YIOTCS
paznuuHble abOpeBuarypsl. EBponelickue
CTpaHbl YacTO HCIHOJBb3YIOT abOpeBHary-
py PPP (Public-Private Partnership) [15].
Hapsiny ¢ abbpesuarypoit PPP B Bemmko-
OpHUTaHUHU PUMCHSFOTCSI TEPMHHbBI «4aCT-
Has (uHaHCOBas MHUIMaruBa» (“Private
Finance Initiative” — PFI) [16] n «gacTHO-
WHBECTHIIMOHHOE mapTtHepcTBo» (“Public
Investment Partnerships™) [17]. B Coenu-
HeHHbIx HItatax Amepuku, Kanage u AB-
CTpAaJIMM HCIOJB3YIOT 0003Ha4YeHus P3 win
P-P Partnerships [18]. Bo ®panuun st
oboznauenust mozesedt ['UIT momnb3yrores
TEPMHHOM «KOHIIECCHS» M BCEMH BBILICY-
HOMSIHYThIMU a00peBuarypamu [19].

Ha namr B3misiz, ecTh BCe OCHOBAaHUS
aKIIEHTUPOBaTh BHUMAaHHE HA BO3MOXK-
HOCTH HCCJEIOBaHUS Pa3HOOOpasms co-
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Jep)KaTeIbHOTO  HAITOJHEHWs] TepMUHA
mexaamama [UII nos HaxoxaeHWs Bce-
00BEMITIONIETO 00ILEro MOHSTHS, KOTOPOE
JIOJDKHO OXBAaThIBaTh BO3MOXKHOCThH BHE-
IpeHus B YKpawHE HMEIOIIEroCsl OIbl-
Ta APYrux cTpaH B 3T0it cdepe. Ocoboe
BHUMAaHHE, HA HAIl B3IVIS, JOJLKHO OBITH
VAETCHO PACKPBITHIO CYIHOCTH roCymap-
CTBEHHO-YACTHBIX OTHOILICHUH BCEX 3aHUH-
TEPEeCOBAaHHBIX CYOBEKTOB UMEHHO B Ipa-
BOBOM IUIOCKOCTH, YTO B CBOEH OCHOBE
JIOJDKHO 0a3MpOBaThCSl HA €CTECTBEHHBIX
LEHHOCTSAX MOJyYeHHs SKOHOMHYECKOI
BBITO/IBI TIPH WCTIONIB30BAaHUH BCEX HMMe-
FOLIUXCST PECYpPCOB JUIsl peasn3aliy Co-
BMECTHBIX IIPOEKTOB. Bce 310 monTBepik-
JIaeT BaXXHOCTb uccienoBanus cytu [UI1
BO B3aUMOCBSI3U PsJia KaTeropuii SKOHO-
MHKO-TIPABOBOT'O HAINPABJICHUSI.

K takum kaTeropusim MO)KHO OTHECTH
nouumanue ['YI1, ucxons us:

— HaIpaBJIeHUsI 3aKJIIOYCHHOTO COTlIa-
LICHUS: HAMpaBICHHBIC HA TIPOU3BOACTBO
W TIPEJI0CTABICHNE TOBAPOB M YCIYT; CO-
ianieHus: “HPPACTPYKTYPHOTO HAIpaB-
JICHUS,

— KOJHMYEeCTBAa CTOPOH, HpPHUHHUMAIO-
[IUX y4YacTHE B IPOEKTE: JBYCTOPOHHHUE
WA MHOTOCTOPOHHHUE;

— pacmpesieNieHHsl PUCKOB PacXoJOB
W JIOXOZIOB: PKBUBAJICHTHOE pacmpesenne-
HUE U HEIKBUBAJICHTHOE pacIipeieieHue;

— MPUOPHUTETHOCTU (PUHAHCHPOBAHHMS:
COBMeCTHOE (DMHAHCHPOBAHHUE U MPHOPH-
TeTHOE ()UHAHCHPOBAHHUE;

— JUTUTEIIBHOCTH B3aUMOOTHOIIICHUN
TOCYAapCTBEHHOTO M YaCTHOTO CEKTOPOB:
CPEIHEBPEMEHHOE U JIOJITOBPEMEHHOE.

IpennoxeHHass Hamu  Kiaccudu-
Kalsi JIGKAT B OCHOBE YIOPSIOYCHUS
OTIPEIETICHHBIX TPOTHBOPEUHHA, JIOTUIHO
BbITeKaroIuX u3 onpenenexHuit ['UIl u y3-
KOOTPAcJIeBOM €ro IOHHMaHHH.

BrlmeynomsiHyToe 1TaeT OCHOBaHHS
st paccmorpennst [UIT kak Oosnee 00b-
€MHOTO TI0 CBOCH CyTH M DKOHOMHKO-
MPABOBBIM MOCJEJACTBUSIM MOHITHS TI0
CpaBHEHHUIO ¢ KoHLeccusaMu. OOycaBiu-
BaeTcs 9T0 TeM, 4to Kk ['UIl moryT ObITh
MPUMEHEHBl Takue (OPMbI MPABOOTHO-
MICHUH, KaK: JHM3HMHT, TOCYJapCTBEHHBIE
apeHIHBIC OTHOIICHHS, TOCYIapCTBCH-
HBIC KOHTPAKTHI, COTVIAIICHUS O pas3iele
MPOIYKINH, COTJIAIIeHUSI O BEIpabOTKe
MPOIYKIUHU 10 TOCYIapCTBEHHOMY 3aKa-
3y, ONpeE/IeIeHHBI NepedeHb pPa3HOBUII-
HOCTEl TOCYIapCTBEHHO-YACTHBIX IIPO-
HM3BOJICTBEHHBIX OOBEAVMHEHHH, a TaKxke
KOHIIECCHH.
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T'UIl, kak 1 KOHIECCHS, SIBIISIOIIASICS
¢dopmoit I'YIl, cnocoOCTBYIOT cOTPYI-
HHUYECTBY IOCyAapcTBa M Ou3Heca IyTeM
MOOMIIN3AINHE UMEIOLIUXCS y CTOPOH pe-
CYpCOB B COOTBETCTBUH C MOHSTHBIM all-
TOPUTMOM pAacIHpeesIeHus] Pe3yabTaToB
1 BO3MOXHBIX pHcKoB. OTCyTCTBHE OIUIa-
TBI CO CTOPOHBI KOHIIEZICHTA ITPH CO3TaHUHI
00BeKTa 3a CBOM CYET KOHIIECCHOHEPOM
SIBJISIETCS] OCHOBAHUEM JUTS TTOJTyICHUS UM
00beKTa Ha MOJTHBINA CPOK C IIETTHI0 BO3Me-
IIeHUS 3aTpauyeHHBIX pecypcoB. B cBoro
ouepenb, [UIl xapaxrtepusyercs Haiu-
YyueM MyOIIMYHOTO NapTHepa B BUAE IrOCy-
JIApCTBA, @ YACTHBIN NapTHEP — HATMYHUEM
cTaTyca I0PUINYECKOro JIMLA, ¢ KOTOPBIM
3aKJIIOY€H COOTBETCTBYIOIIMH JIOTOBOP.
K oObexkram cupenxku ['YIl orHOCSTCS:
UHPPACTPYKTYpHBIE COOOIIEH s, O0OIIIe-
CTBEHHBIH TPAHCIIOPT, OOBEKTHI COLMAIIb-
HOTO HA3HAYEHUs, BOAHBIA TPAHCIIOPT.
CpaBHHBast OOBEKTHBI COCTaB, MOXKHO
CIeTaTh BBIBOJ, UTO KOHIIECCHOHHBIN 0-
TOBOp IIMPE U BKIIIOUAET B ce0st OonbpImit
repedeHb OOBEKTOB, KOTOPBIE MOTYT CO-
crosith B ['UII.

3aciyKMBaeT BHUMAaHUs aHAIHU3 CO-
OTHOILIEHUS 371eMeHTHoro coctaBa [UII
n KoHueccuu. g mepBoro — 310 BOC-
CTaHOBJICHHE WJIM CO3JaHHe OObeKTa
c/1eNKu 1 00yCIIOBIIEHHOE JIOTOBOPOM €r0
(bMHAHCUPOBAHUE YACTHBIM IIPEAIIPUSITH-
em. K stomy noGaBisiercst ero sKcIuly-
arainus ¥ TEXHHYECKOe O0CITy)KMBaHHUE.
[Ipu ompesneneHHBIX YCIOBHAX MOXHO
TOBOPHUTH O BO3HHKHOBEHHH MpaBa co0-
CTBEHHOCTH Ha OOBEKT cIenku. B cBoro
ouepesb, U1 KOHIIECCHH OCHOBOIIOJIOXK-
HBIM SIBIISIETCS 00513aTeNTLCTBO KOHIECCH-
OHepa 10 CO3/1aHUI0 WM PEKOHCTPYKLUH
00BbEKTa KOHLIECCHOHHOTO COIVIAIICHUS,
COOJIIOICHNE CPOKOB €ro CO3JaHus HIIH
PEKOHCTPYKIIUH.

Takke BaKHBIM JIEMEHTOM OTIHYUS
SIBJIAIOTCS CPOKHM comnaieHus. B coria-
merann o [YIl cpox ycranaBnuBaeTcs
caMHM COIIAIlICHHEM, a CPOK JEHCTBUS
KOHIIECCHHU OMNPENEeNeTCsS C YIeTOM Cpo-
Ka CO3JaHUS WIM PEKOHCTPYKIHU O0B-
€KTa, CpOKa OKYNaeMOCTH HWHBECTUIINH,
CpoKa IMOTy9eHHsI KOHI[ECCHOHEPOM 00b-
eMa BaJIOBOW BBIPYUYKH, OIPEAETICHHBIX
KOHIIECCHOHHBIM ~ COIVIAIIEHHEM, CpOKa
BBINIOJIHEHUSI JIPYTHUX 0053aTeNbCTB KOH-
LIECCHOHEPa WIIM KOHIIEZIEHTA 0 KOHIIEC-
CHOHHOMY COIVIAIICHUIO.

BbiBoabI. [Ipoananu3upoBaHHbIN
HaMU MarepHaj OTHOCHTEJIBHO CpPaBHU-
TenbHO-TpaBoBoro ananusa ['YIl u koH-

LIECCUH TO3BOJISIET CJHEaTh BBHIBOA 00
9KOHOMHMYECKH-TIPAaBOBOH  Iierecoodpas-
HOCTU CYILECTBOBAHMS [BYX YIIOMSHY-
ThIX CbOpM B3aMMOBBITOIHOI'O COTPYAHU-
4geCTBa MEXKAY rocylapCTBOM U YaCTHBIM
npeanpusatieM. IlpuopureTHoCTH TpH-
MEHEHHUS TOH WM MHOH (OpPMBI 3aBHCHUT
oT 0a30BBIX YCIOBHII M BO3MOXKHOCTEH
yacTHOro (puHaHcupoBaHus. [Ipeumyine-
CTBOM KOHIIECCHOHHOH (OpPMBI MOXET
ObITh  A(PPEKTUBHOCTH  MPHUBJICUCHUS
(MHAHCOBOTO KaruTaia Ui CTPOUTEIIb-
CTBA U PEKOHCTPYKIUH OOBEKTOB KOM-
MYHAJIBHOTO XO3SIMCTBAa C MOCIEAYIOIEi
HX HKCIUTyaTalue, 4To, B CBOIO OUepeib,
npeamnojiara€T MEHbIICC BMEHIATCIILCTBO
OpraHoOB BJIACTH 110 CPABHEHHUIO C JPYTH-
mu opmamu I'UII. KonTpons nesrens-
HOCTH KOHIIECCHOHEpa OTHOCHTEIHHO
yCTaHOBJIEHHS (DPMKCHPOBAHHOTO Tapupa
Ha JUTUTEIIbHBIN TI€PHOJI BpPEMEHH U Orpa-
HUYEHHAs KOHKYPEHLMs B ATOH cdepe
SIBJIAIOTCS CHIEPIKUBAIOIIMMH (haKTOpaMu
Gosiee IIMPOKOTO IIPUMEHEHNUS KOHLIECCUH
Kak (OpMbI, KOTOpasi 10Ka3aia CBOIO 3¢-
(EeKTUBHOCTH B KOMMYHAJIBHOI cepe.
[locnennee moaTBEpkKAaeTCss HaU-
greM OOJBIINX BO3MOXKHOCTEH, Mpeso-
craBisgeMbix ['UIL. Peub uzner He TOIBKO
0 COXpaHEHWH MpaBa COOCTBEHHOCTH Ha
00BEKT C/ICNKH, HO M O IPEyCMOTPEHHOM
3apaHee paclpefe]IeHuH PHCKOB, Pacxo-
J0B H HpI/IGBIIII/I MEXIYy CTOpOHAMH, B OT-
JIMYUE OT KOHIIECCHOHHOTO COTJIAIICHHSI.
CHHepFGTI/I‘{CCKOG BOS}IGﬁCTBHe BbI-
LICYIOMSHYTBIX (DOpPM SBIISIETCS OIHUM
n3 0a30BBIX EMEHTOB HMX 3KOHOMHUKO-
[IPABOBOTO COBEPLICHCTBOBAHUS, I103BO-
JISIET paccMaTpuBaTh MX KaK TECHO KOp-
penupyolye Mexay co0oi, umeromue
B3aUMOJIOTIOJHSIIONINI 00BEM TIpaB U BO3-
MOXXHOCTEH, 4TO, B CBOI O4Yepeib, pac-
mMUPACT TOTCHUUAIBHBIC BO3MOXKHOCTHU
CTOPOH BBIOMpATh, MO CBOEMY YCMOTpe-
HUIO, Haubosee IeaecoodpasHyo u 3¢-
(exTuBHYI0 (HOPMY COTPYIHHUECTBA IS
JOCTUKCHHUA TOCTaBJICHHOMN eIn.
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MEXAHUN3M PEAJIN3ALINN
PETYJIATUBHON ® YHKIIUU ITPABA

Poman 3BAPHNY,
KaHAWIAT IOPUINISCKUX HAyK, TOLEHT,
JIOLEHT Kadyespy TEOpUH ¥ UCTOPUH TOCY/IapCTBa U IIpaBa
Yuusepcurera Kopoms [Januna
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AHHOTALIUSA

B crarbe nccnenayrorcs 0COOCHHOCTH peaiM3allii PeryIsTHBHON (yHKIMU MpaBa
Ha COBPEMEHHOM 3Tare. PaccMaTpuBarOTCsl MOHATHS «peau3alus MpaBay, «peaausa-
UK PEeryIATUBHON (yHKIMH TpaBa». OOGOCHOBEIBaETCS HepaspbhIBHAS B3aNMOCBSI3b
npolecca peaqu3aliy peryiIsiTHBHON (yHKIMH NpaBa ¢ MPaBOBBIM PEryJIHPOBaHHEM
00IIeCTBEHHBIX OTHOLIECHHH. Ornpe/iesieH MEeXaHu3M pealn3alny peryasTuBHOW (QyHK-
IIM TIpaBa KaK CHCTEMBbI PABOBBIX CPEJCTB, METOOB U MPOLEAYP, OCIEA0BATEILHOE
UCIIOJIb30BAaHNE KOTOPBIX 00ECHeYnBaCT MOAICPIKAHUE COLMAIBHOM CIIPaBEUIMBOCTH U
3¢ PEeKTUBHOCTH COBPEMEHHOI'0 TIpaBa.

KiroueBble ciioBa: peanusanys 1pasa, peanusanust GyHKIHHA IpaBa, peryisaTHBHAs
(GyHKIUS paBa, MEXaHH3M peau3aliii PeryIsTHBHON (QYHKIIMH MpaBa.

MECHANISM OF IMPLEMENTING
THE REGULATORY FUNCTION OF LAW

Roman ZVARYCH,
Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of Theory and History of State and Law
of King Danylo University

SUMMARY

In the article the features of realization of the regulatory function of law at the
present stage are investigated. The concepts of “realization of law” and “realization
of the regulatory function of law” are considered. The inseparable interrelation of the
process of implementing the regulatory function of law with the legal regulation of social
relations is substantiated. The mechanism of realization of the regulatory function of law
as a system of legal means, methods and procedures, the consistent use of which ensures
the maintenance of social justice and the effectiveness of mode n law is determined.

Key words: realization of law, realization of functions of law, regulatory function of
law, mechanism of realization of regulatory function of law.

AKTyaJIbHOCTh TeMBbI HCCJIeI0Ba-
HHsA. B yCIOBHSIX CTAHOBIICHUS U YTBEPK-
JCHUS YKpaI/IHLI KaK CaMOCTOATEIbHOTO
MPaBOBOTO TOCYAAPCTBA, OPUEHTHPOBAH-
HOrO Ha PBIHOYHYIO JKOHOMHKY, MPaBO
TOCTETIEHHO TPHOOPETAET POJIb ITIABHOTO
(hakropa, meNICHANIPABICHHO BIIHSOIICTO
Ha TOCYHapcTBO M OOIIECTBEHHBIE OT-
HOIICHUS B PA3IMYHBEIX cdepax. B atom
CMBICIIE Ha YPOBHE IOPHUCIIPYACHIIUN BO3-
HUKAeT PsiJi BaKHBIX MPOOJIEM OTHOCH-
TEJNBHO CHeUu(pUKN (YHKIIMOHUPOBAHUS
npaBa B JIEMOKPAaTHYE€CKOM TOCYIapCTBe,
a TaKxXe onpeneneﬂuﬂ HOBBIX CBOﬁCTB
€ro peryasiTUBHOU (DYHKIIMHU, MPUCYIIUAX
IIpaBy B YCIOBHUAX JEMOKPATHUYECKOIO
pa3BUTHSL.

Cocrosinue uccjenoBanus. Teope-
THKO-METOJOJIOTHYCCKOM OCHOBOM HC-
CJICOOBAHMUS SIBIISTFOTCS prZ[I)I KakK OTcye-

CTBEHHBIX, TaK H 3apyOeKHBIX YYEHBIX
B cdepe (YHKIMOHATBHBIX AaCIEeKTOB
mpasa, B yacTHOCcTH: A. AOpamosa, 3. Az-
mazoBoii, XK.-JI. bepxens, A. Benreposa,
B. TopmeneBa, A. anuenka, C. Jlpo-
6oroBa, B. Epnoxumona, J[. Kepumona,
. Jlnoiina, B. Jlyunna, A. Munkesuua,
M. HoBukosa, M. Op3ux, JI. [lanamapuy-
ka, T. Pagpko, FO. Tuxomuposa u ap.
Ieablo u 3agaveid CTaTbM SBISCT-
Csl  KOMIUIEKCHBIH OOIIeTeOpeTHUCCKHA
aHaIM3 OCOOCHHOCTEW MEXaHH3Ma pea-
TMU3AIUH PETYASTHBHON (DYHKIIUHM TpaBa
B COBPEMEHHBIX YCIOBHSX Pa3BUTHS TO-
CyapCTBEHHO-TIPABOBOI CHCTEMBI.
N3no:xeHne 0CHOBHOTO MaTepHuaJia.
Peammzanmn QyHKIMii mpaBa oTpakaer
€ro CyImIHOCTh M COLHAIbHOE Ha3Haue-
HUE B JIEMOKpPAaTHYECKOM TOCYIapCTBE
U B ONpEICICHHON CTENeHU SIBISIETCS
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TOH coluanbHOIl cpenol, B KOTOPOil pe-
aJIN3yeTcsl IPaBOBOE BO3/CHCTBUE Ha Te
WIX WHbIE OOLIECTBEHHbIE OTHOLICHUS
[8, c. 4-5].

IIpouecc peanuzammu peryniaTHUB-
HOHM (D)YHKLHMH TIpaBa HEPa3pbIBHO CBS3aH
C peryIMpoBaHHEM IPaBOM COLMAIBHOM
xu3HU. [Ipu 3TOM perynmpoBaHHE OCY-
LIECTBIISCTCS HE MHAYE KaK TTOCPECTBOM
YCTaHOBJICHHSI  CTCICHH  BO3MOXKHOTO
U JIOJDKHOTO IOBENICHUSI CyOBEKTOB ITpa-
Ba, X B3aMMHBIX TIpaB M OOS3aHHOCTEH,
TO €CTh HOCPEJICTBOM 3aKPEILUICHUS IIpa-
BIJI, MOJIEJIEH TTOBEAEHHS B COOTBETCTBY-
IOIIMX TPaBOBBIX HOopMmax. CienoBarelib-
HO, YCTAHOBJICHHE MeEpbl BO3MOKHOIO
U JIOJDKHOTO TOBEJICHUS B IOPUIMUECKUX
HOpMax — HeoOxoauMmast opma peanunsa-
LUK PETYISATUBHOM (yHKIMHU IpaBa.

CretyeT OTMETUTb, YTO €CJIU OJHOU
u3 Gopm peanuzanyu mpaBa Kak TAKOBOTO
SIBIISIFOTCSL TIPABOOTHOIICHUS, a 0e3 pea-
JIU3aIMH TIPpaBa HEBO3MOXKHA PeaTH3aIius
ero dynkuumii (peanuzanus GpyHKmii nmpa-
Ba OOyCIIOBJIEHA peayn3alfell IPaBOBBIX
HOPM), TO COBEpIICHHO OYEBHJHO, YTO
IIPAaBOOTHOLICHUS SIBISIIOTCSA TOH cepoit
(opmotii), B KOTOpOW TakKe IPOUCXO-
JUT peasiu3alys peryasTHBHONW (QyHKLUH
npaBa. Kpome Toro, He BbI3bIBACT COMHE-
HUH TO OOCTOATENBCTBO, YTO B IPABOOT-
HOIICHUSAX BOIUIOIIAETCS COLMAIILHOC
Ha3HAYCHUE IIpaBa KaK PeryjsTopa Colu-
QIBHOW JKU3HHM, a peanu3anus (QyHKIUN
IpaBa, Kak Mbl TIOMHHM, H €CTh BOILIO-
LICHHEM COLMAJIBbHOTO HAa3HAYCHUs Ipa-
Ba. [ToaToMy peau3aius peryisTHBHON
(byHKIUK TpaBa ropa3ao o0beMHee, YeM
MIPOCTO YCTAHOBIICHHE COOTBETCTBYIOIINX
IIPaBHJI HOBECHHA.

Iponomxkas peduexcuto Hax MOHATH-
eM «peajM3alus IpaBay, OTMETUM, YTO
ata cdepa (hopma) — ycTaHOBICHHE MEPbI
BO3MO)KHOTO M JIOJDKHOTO TOBEJICHUS —
IIPUMEHEHa K HeMy JIMIIb YacTH4YHO. [1pu
peaM3alyy paBa NPOUCXOAUT BOILIOLIE-
HHE B )KU3Hb NPEANHCAHNI KOHKPETHBIX
MIPABOBBIX HOPM. 3/1€Ch BAXKEH NPEIMET
perylupoBaHusi TOW HWJIM MHOW HOPMBI:
€CJIN 3aKperuIsieMoe HOPMOH TIPaBHIIO TI0-
BEICHUSI HUKAK HE CBS3aHO C MPOILECCOM
MIPABOTBOPYECTBA U HE UMEET K HEMY HH-
KaKOro OTHOIICHHUS, TO BPSII JI 000CHO-
BaHHO TOBOPUTH 00 YCTAHOBIICHUM MEpBI
BO3MOXKHOT'O U JIOJDKHOTO ITOBEJICHUS KaK
o ¢dopme peanuzanmu npasa. Ecim ke
HOPMBI IIpaBa HaIlpaBJICHbl HA YPEryiu-
pOBaHHUE TpoLecca CO3JIaHUS NPAaBOBBIX
HOpPM  (HampuMep, 3aKOHOJATEIbHOIO

mpolecca):  ONpeneNsioT (GopMaibHbIe
TpeOOBaHUA K HWMIUIEMCHTHPOBAHHBIM
3aKOHAM, TPOIEAYpy HX pa3paboTkwy,
BHECCHHSI WM TIPUHSATHS, IOPSIOK BCTY-
TUTEHVSI 3aKOHOB B CHITY | T. 1., TO HAJIMIIO
KaueCTBEHHO WHasl CUTYyaIlls — B JaHHOM
clly4ae peaju3alys IpaBoBOi HOPMBI 3a-
KJIFOUAThCsl UMEHHO B CO3JaHUM OIpejie-
JICHHBIX [PaBWJI IIOBEJICHUS CYObEKTOB
npasa. B aTom citydae umeer Mecto camo-
periaMeHTalys npasa, KOrja Ipaso, I10
CYTH, PETYIHPYET MPOLECC CBOETO CO3/1a-
Hus. [Iponecc peanuzanuu peryiasiTUBHON
(GyHKLMM TpaBa HAYMHACTCS C YCTAHOB-
JICHUSI CTETIEHH BO3MOXKHOTO U JIOJDKHOTO
MTOBEACHUS B IIPABOBBIX HOPMax, TO €CTh
¢ opmupoBanmeM mpaBoBEIX HOpM. Hop-
Ma TIpaBa TPH 3TOM BBICTYTIAeT Ba)KHEH-
[IMM JIEMEHTOM MEXaHH3Ma peaji3alui
PETYIATUBHON (QYHKIMU TIpaBa, SBISET-
cs €ro HOpMAaTUBHOW OCHOBOH. B Hopme
IpaBa 3aKpeIuIIOTCS Te MpaBHIIa IOBEJIe-
HHS, T TpaBa U 00S3aHHOCTH CyOBEKTOB
[paBa, KOTOPbIE UM NPEICTOUT Peaih30-
BaTh B JIaJIbHEHIIIEM, 1OCJe BCTYIICHHS
MIPaBOBOM HOPMBI B CHITY. 31€Ch YMECTCH
BOIIPOC: TIPABOMEPHO JIM TAKOE MPEJICTaB-
JICHWE O MEXaHU3ME Pealn3aliy peryms-
TUBHOW (YHKUMH IpaBa, Korma (opmu-
poBaHWE HOpPM IIpaBa W CaMH INPABOBHIE
HOPMBI YKa3bIBAIOTCS B Ka4E€CTBE €ro nep-
BBIX (Ha9aJIbHBIX) JIeMEeHTOB? MOXKHO JTi
BOOOILIE TOBOPUTH O pealn3aluy peryis-
TUBHOHM (DYHKITHH TIpaBa IPH OTCYTCTBUH
NPUHATBIX B YCTaHOBJIEHHOM IIOPSIJIKE
U BCTYIHMBIIUX B CHJIy IPABOBBIX HOpM?
Benb ecnn HopMa npaBa Kak TakoBasi OT-
CYTCTBYET, BPsiJl JIH OHA MOXKET PETYIHPO-
BaTh OOIECTBEHHbIC OTHOLICHHS, UIPATh
poib mpaBuiaa (MOJIEIH) MOBEACHUS JIIO-
JIel B ONPEICNICHHBIX CUTYaLHsX.
CunrtaeMm, 9TO OTBET Ha STH BOIPO-
CBl 3aBHCHUT OT MOHMMAaHHS TIpaBa Kak
ocoboro commansHoro (enomena. Kax
y’Ke 0TMEUaJloch B paboTe, IpaBo He clie-
JIyeT CBOAWTH K IPOCTOH COBOKYITHOCTH
HOpPM, YCT@QHOBJIEHHBIX TOCYIApCTBOM
[14, c. 39]. Ero HeoOXomuMo MOHMMATh
ropasjio IMpe, «BUJIA €ro CyTh B NIy0o-
KHX TUIACTaX COLMAIbHOI JeHCTBUTEIb-
Hoctu» [10, c. 5] «IIpaBo — 310 HE MpocTo
a0CTPaKTHBIM KOMIUIEKC HOPM, PETYIIHPY-
IOIIUX OOIECTBEHHbIE OTHOIICHUS, — OT-
MeYaJl W3BECTHBIM AHIVIMMCKHIA IOPHUCT,
yneH [lanaTel 1OpaoB OpUTAHCKOTO map-
namenTa Jlennuc Jlnoiin, — HO coCTaBs-
OISt CAaMOTO OOIIECTBA, @ TOUHEE, €ro CO-
[UATBFHOTO U 3KOHOMHYECKOTO MOpSIIKa,
B paMKaX KOTOpPOTO OHO (pyHKIMOHHUPYET

U BOIUIONIAET TPAJUIHUOHHYIO CHCTEMY
LIEHHOCTEH, NMpUIaeT 3Ha4eHHe U CMBICI
sToMy obmectBy» [12, c. 288-289]. [Ipa-
BO BCEIrJa POXKAAETCS B OOIIECTBEHHBIX
oTHoeHusix [15, c. 31], B cBsI3u C uem
cama peajibHasi JEHCTBUTEIBHOCTH ((hak-
Thl pEabHON JEHCTBUTEIBHOCTH) SIBIISI-
eTcsl, 10 CYTH, CJUHCTBEHHBIM TBOPLIOM
npasa [3, c. 288]. I. JlepuOypr 1o sTomy
nosoy nucai: «Kn3HeHHbIe OTHOMICHHS
HECYT CBOIO MEpY U CBOW HOPSAOK B ca-
MHX ce0e», TeM caMbIM yKa3bIBas Ha TO,
YTO MIPAaBO HEPa3pBIBHO CBS3aHO C CaMOit
JKU3HBIO, C COIMAIBLHON JAEHCTBUTEIHHO-
CTBIO, BBICTYTIaeT KaK HEOTheMIIeMas op-
raHU4ecKas COCTaBIIAIONIast OObEKTUBHON
peansHoctH [11, c. 229]

IMTockonbKy IPaBOOTHOILICHUS SIBIISICT-
csl oHOW M3 (hOpM peau3aluy Mpasa, a
0e3 peanM3alMu NpaBa HEBO3MOXHA pea-
nu3anus ero GyHkiwii (QyHKIu onpee-
JISIFOTCSL CYTHIO U COLMAJIbHBIM Ha3Have-
HHEM IIpaBa U SBIISIOTCS IPOU3BOAHBIMU
OT Hero, peanu3auus (QYyHKUHHA IpaBa
o0ycJOBIeHa pealn3anueil TPaBOBBIX
HOPM), TO COBEpIIEHHO OYEBUIHO, HUTO
MIPaBOOTHOIICHUS SIBIISIIOTCS TOH cepoit
(opmoii), B KOTOPOH TaKKe MPOUCXOLUT
peanmuzanus GpyHKuui mpasa [1, c. 185].

PerynsatuBHas —craruueckas (yHK-
LU BbIpaXKaeTcs B BO3ZEHCTBHU IIpaBa
Ha OOIIECTBEHHBIC OTHOLICHHS ITyTeM HX
3aKpEIUICHUs B TEX WJIM MHBIX MPABOBBIX
MHCTHTYTaX, B YeM U 3aKIO4aeTcsl OJHA
13 33724 (Ha3HAUCHUI1) MPaBOBOTO pEry-
nmuposanusd. IIpaBo, mpexse Bcero, 10pu-
JIUYECKU 3aKPEIUISeT, YeTKO PEryIupyeT
OOIIECTBEHHBIE ~OTHOMIGHUS, KOTOPHIE
MIPEACTABISIOT CO00M OCHOBY HOpMallb-
HOTO M CTa0WJIBHOTO CYIIECTBOBAHUS
o0ImIecTBa, COOTBETCTBYIOIIYIO HHTEpe-
cam ero OONBIIMHCTBA WIJIM CHJIaM, HaXo-
JIMMcs y BIacTy. Pemaromee 3HaueHue
B BBINOJIHEHUHM CTaTHYECKOH (QYHKIUK
NPUHA/UICKUT WHCTUTYTaM IIpaBa co0-
CTBEHHOCTH, IOPUJMYECKas CyThb KOTO-
PBIX M COCTOUT B TOM, YTOObI 3aKPEIHTh
HKOHOMHYECKHE OCHOBBI OOILECTBEHHOTO
ycrpoiicta. Cratnyeckast QyHKIUS 4eT-
KO BBIP@)XKCHA TAaK)Ke B PsiJic IPYIHX HH-
CTUTYTOB (B TOM YHCIIE B U30MpaTEILHOM,
aBTOPCKOM IIpaBe | T. 1.). PerynstuBHast
IUHaMAYecKass (QyHKOUS — BBIPAXKAETCS
B BO3JICHCTBUM IpaBa Ha OONIECTBEHHEIE
OTHOIIEHUSI ITyTeM O(pOpMIICHHS UX JIBU-
JKeHUs! (IMHAMHUKH) ¥ BOIUIOIIEHA, Ha-
pUMep, B HMHCTUTYTaX IPaXKIAHCKOIO,
aJIMMHUCTPAaTUBHOTO, TPYIOBOTO IpaBa,
OIOCPEAYIOMINX MPOLECChl B SKOHOMHUKE
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u pyrux cdepax oOIECTBEHHOH KH3HU.
XapakTepucTHKa peryasTUBHOW (yHK-
MM TIpaBa IPEAIONATraeT BbISABICHHUE
BaOXHEWIINX IMyTeH ee OCYyIIECTBICHHUS.
Hawubonee xapakTepHbIMH MyTIMHU (dIie-
MEHTaMH) OCYIIECTBICHUS PETYIATUBHOMN
(yHKIMM TIpaBa SIBISIOTCS: ONpeeIeHIe
CpeACTBaMU HOPM IIpaBa MPaBOCYOBEKT-
HOCTH TPakJaH; 3aKpeIUICHHE W N3MEHe-
HHUE TPaBOBOTO CTaTyca Ipak[aaH; Ompe-
JIeJIeHIEe KOMITETEHIHY TOCYIapCTBEHHBIX
OpraHoB, B TOM WYHCJIE KOMIIETCHIIUH
(1IIOJTHOMOUMI) JOJDKHOCTHBIX JIHILL; yCTa-
HOBJICHHE TIPABOBOIO CTaTyca IOpUANYe-
CKHUX JIUI; OINpPEAEICHUE IOPUINYECKUX
(haKTOpOB, HAINPABICHHBIX Ha BO3HUKHO-
BEHUE, U3MEHEHUE W NpeKpalieHue npa-
BOOTHOILICHUH; YCTAHOBJICHHE KOHKPET-
HOU MPaBOBO CBSI3H MEXKIY CYyObeKTaMu
paBa (peTyJIATHBHBIE TPABOOTHOIICHUS);
OTIpe/eNICHNe ONTUMAIBHOTO THIIA TIPaBO-
BOTO PETYIUPOBAHHS B OTHOIICHHU KOH-
KPETHBIX OOIIECTBEHHBIX OTHOIICHHUH.
Wtak, perynsTuBHYI0 (QYHKIHIO MOYKHO
Npr3HaTh Kak OOYCIIOBJICHHOE ee Co-
[UabHBIM Ha3HaYeHWEM HarpaBiIeHHUe
[PaBOBOTO BO3JCHCTBUSL, BEIpAXKAIOIIEECs
B YCTAQHOBJICHHUH ITO3UTHUBHBIX MIPABHII T10-
BEJICHUS], TIPEJIOCTABICHNH 1IPaB U HAJIO-
JKEHHH IOPUANYECKHX O00sA3aHHOCTEH Ha
cyOBexThI mpaBa [9, ¢. 57].

MexaHu3M TPaBOBOTO BO3ACHCTBUS
SIBJIICTCS €UHOM, LIEIOCTHOW CUCTEMOM,
KOTOpasi MOXET PacCcMaTpUBaThCsl B He-
CKOJIBKHX aCIeKTaxX, YPOBHIX U IIOCKO-
cTsIX. JTa CUCTeMa, KaK 1 B3aHMOCBSI3b €€
JNIEMEHTOB, TuHaMu4YHas. CaMo MOHATHE
«peanu3anysd TPOUCXOTUT OT JIATHH-
ckoro realis, 94T0 B OyKBaJbHOM CMBICTIE
O3HaYaeT MaTepHaIN3alUI0 Yero-Iudo.
CoryacHO ONpENEeNEHHUIO, TPUBEICHHOMY
B «ToIKOBOM cil0Bape yKpamHCKOIO si3bl-
Ka», OHO SIBIISIETCS CHMHOHMMOM TEPMH-
Ha «OCYIIECTBJICHHE», & UMEHHO IJIAroJ
«OCYILIECTBUTBH» O3HAYaeT «BOIUIOTHUTH
[18]. To ectb 9Ta AeduHMUIINS HATIPABICHA
Ha JOCTIDKCHUE ONPEEICHHOTO PE3Yilb-
TaTa, IeiH.

[lo mHenuto psina ucciemoBarene,
mporiecc peanusanuu  (QYHKIANA IpaBa
B II€JIOM IMEET YHHBEPCAIBHBINA XapakTep
1Mo BCeM (DYHKIUSIM, KOTOpPBIE OCYIIECT-
BIISIIOTCSI C TIOMOIIBIO TakuX (opM pea-
JIM3aLMU 11paBa, KaKk COOIOICHUE, UCIIOI-
HEHHUe, HCIONb30BaHUE M IPUMEHEHHE
[16,c¢.8.;7,c.9].

Kax u3BecTHO, QyHKIMU IpaBa OCy-
IIECTBIAIOTCA ABOSKUM oOpazoMm. Bo-
HEePBbIX, Yepe3 MPAaBOOTHOLICHUS. 31ech

peub HUIET O MPaBOBOM PETyIUPOBAHUU
KaK CHEIHUaJIbHO-IOPUINUYECKOM acIeK-
T€ NPaBOBOIO BO3JICHCTBHS, CBSI3aHHOIO
CTPOro  OIpPEIEIICHHBIMU
NpEeIIUCaHUAMU O JOJKHOM U BO3MOXK-

C TMpPAMBIMH,

HOM TIOBEJICHUH, C yCTAHOBJIEHHEM KOH-
KpETHBIX TIpaB U OOs3aHHOCTEH CyOb-
extoB. «[IpaBa u 00s3aHHOCTH B ATHX
MPAaBOOTHOLICHUSIX CTAHOBSITCS B OIpe/ie-
JICHHOW CTeTIeHH OCO3HAHHOW HEeOOXOau-
MOCTBIO TOBE/ICHHS, U, CJIEIO0BATEIBHO,
OCYILECTBISIFOTCSL HE B KaY€CTBE BBIHYK-
JICHHOW peakiuy Ha TPeOOBaHHS, a KaK
CTpEeMJICHHE YIOBJICTBOPUTH 3aKOHHBIH
WHTepec HocuTels mpasay [ 19, ¢. 99].
OTOT myTh XapakTepeH I OcCy-
MIECTBICHUSI CIIEIHATIBHO OPUANIECKAX
¢ynkumit npasa. Tak, peamusanus pe-
TYJISITHBHOW (PYHKIIMM OCYIIECTBISIETCS
yepe3 peryisTHBHBIC IPaBOOTHONICHNS,
BO3HHKAIOIINE HA OCHOBE ITPAaBOMEPHBIX
IOPUIMYECKUX (PAKTOB M B COOTBETCTBUH
C MPEANUCAHUSIME PEryISTUBHBIX MPABO-
BBIX HOpM. [109TOMY UMEHHO peryisTHUB-
HBIE TPABOOTHOIICHHUS COCTABJISIOT OCHO-
By MPABOMOPSAKA, SIBISIOTCS KOHEYHOM
LENbI0  OCYIIECTBICHUSI PETYIISATHBHOM
¢GyHkuuu npasa. Bropoii myTh 3akioua-
eTcs B peanu3aluy (pyHKIWH IpaBa BHE
MpaBOOTHOILIEHU. B 3TOM citydae peub
UJIET O TIPAaBOBOM JICHICTBUH KaK O MHOTO-
CTOPOHHEM TIpOIlecce BIMSHUS MpaBa Ha
COLIMANTBHYIO JKW3Hb, B XOJE KOTOPOTO
MpaBoO BO3JEHCTBYeT Ha IPaBOCO3HAHHE
YenoBeka IyTeM (OPMHUpPOBAHUS Y HEro
OTIPEICTICHHBIX B3MISZOB Ha pPa3IH4YHbIC
SIBJICHUSI TIPABOBOM JICHCTBUTEIBHOCTH
U, COOTBETCTBEHHO, OTHOIICHUS K HHUM.
C OMOIIBIO ATOTO BapUaHTA PEan3yIoT-
cs1 o01IeconuanbHble PyHKIIMHU MPaBa.
Tak, peanmuzanusi pEryIATUBHON
(yHKLIMM TIpaBa B €€ TECHOII CBSI3U C UJie-
OJIOTMYECKOH HE TpeOyeT BCTYIUICHHS
CyOBEKTOB B KOHKPETHBIC IPABOOTHOIIIE-
HUSI, SIBISICTCS TIPOIIECCOM HJICOJIOTHYe-
CKOTO BO3JICHCTBHS TIpaBa M €r0 HOPM Ha
pas3Hble YPOBHH OOIIECTBEHHOTO W MHAN-
BUIyaJIbHOTO NPAaBOCO3HAaHUs. BHUMaHMe
3/IECh AKIECHTHPYETCsS Ha OOLIeHaeosIo-
TUYECKOM BO3JeHCTBUU Bcel MpaBOBOM
JIEHCTBUTEIIBHOCTH HAa BHYTPEHHHU MHpP
WHIUBHIA, Ha (OPMHPOBAHUE y HETO
OTPEIEeTICHHBIX MHPOBO33PEHYECKHUX
no3unmid. Tak, mo MHeHuto B. Jlyuduna,
peanu3anusi HMJICONIOTHUYSCKUX, BOCIIH-
TaTEeJIbHBIX CBOWCTB M BO3MOXKHOCTEH
MPAaBOBBIX HOPM JOMYCTHMa BHE IIPaBO-
OTHOIICHUM, B TOM YHCJIE C IOMOIILIO
oOmieconuanbHbIX KaHamoB [13, c. 16].
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[IpumepoM MOXkeT OBITH HCOIOTHUECKOE
BJIMSIHAE KOHCTHTYIIMOHHBIX HOPM: IIPO-
BO3IVIAIICHHE U 3alIUTa B KaueCTBE BaK-
HEWIINX IIEHHOCTeH 1paB U cBOOO] Yeso-
Beka M rpaxaanuHa (ct. 3 Koncrurynus
YKpaunsl), 3aKperieHue MpUHLUIA pa3-
JeJIeHHs. BIAacTH, o0ecleYnBaroLIero Je-
MOKPaTHYECKHI TOCYIapCTBEHHBIN CTPOI
(ct. 6 Konctutynust YKkpauHsl) u IpyTHe.
TosToMy peanu3aiys 3TOH (yHKIHN HE
CBsI3aHAa C OCOOCHHOCTSIMH ITPAaBOpEal-
3yrommx mporeccoBy [17, ¢. 79] u mpo-
HCXOMUT, KaK MPaBHIIO, Yepe3 TaK Ha3bl-
BaeMbIe CPEJICTBA PABOBOH MPOTIaraH/Ibl:
IMyTeM TIPOBENEHHS C IO O0OydeHHUs
CEeMHUHApOB, JICKLUH, KOH(pEPEHLUNH, BbI-
CTYIUICHHH, BCTpPEY C IMpPEICTABUTEISIMU
IOPUANYECKOW HayKH, uepe3 CpelcTBa
MaccoBod uHpopmanuu. OTinune yka-
3aHHBIX BAPHAHTOB peaIn3aluu QyHKIUH
rpaBa (4epe3 MPaBOOTHOIICHUS U BHE UX)
no3BossieT AudHepeHInPOBAHHO OO~
TH K COJIEPXKAHUIO TAKUX MPABOBBIX KaTe-
ropuii, KaKk «IIpaBOBOE PETYIUPOBAHHE»
U «IIPaBOBOE JICHCTBHUEY.

@DopMbl  peanu3aluyd  PerysITUBHON
(YHKIIMHM TIpaBa MOXKHO OXapaKTepH30-
BaThb KaK CHUCTEMY IIPaBOBBIX CPEJICTB
(HOpM TIpaBa, TPABOOTHOIICHWH, AaKTOB
peanu3anuu  CyObEKTHUBHBIX —FOpHIMYE-
CKHMX ITIpaB U 00SA3aHHOCTEH, NPaBONPH-
MEHUTENBHBIX AKTOB), C TIOMOIIBIO KOTO-
PBIX YIOPAIOYMBAIOTCS OOIIECTBEHHBIC
oTHoueHHUs. B mponecce 3Toil peanusa-
LUK TPAJULMOHHO BBIJCIAIOTCSA YEThIPE
OCHOBHBIE CTaauu: 1) W3JaHHE HOPMBI
1paBa, B KOTOPOH 3aI0’KeHa MOJIEINb HYyX-
HOTO TTOBEJICHNS; 2) BOSHUKHOBEHHE TIpaB
7 00s13aHHOCTEH Ha OCHOBE HOPMBI Ipa-
Ba; 3) peanu3alus MpaB U 00sI3aHHOCTEH,
B XO7I€ KOTOPOI OHM BOTIJIOMIAIOTCSI B KOH-
KPETHOM TOBE/ICHNH YYaCTHUKOB IPaBO-
OTHOIIEHUI; 4) mpuMeHeHue mpasa (¢a-
KyJnbTaTuBHas craaus). HeorbemieMbiMu
COCTABJIAIOIMMH MEXaHW3Ma HPaBOBOIO
perynupoBaHus SBIAIOTCS €ro CHoCo-
Obl — TyTH IOPUIUYECKOTO BO3JICHCTBUS,
OTpakarolue 0COOEHHOCTH MOCTPOCHHS
IOpUANYECKUX HOpM. Kak yTBepkmaer
B. TopmeneB, onHu (cmocoOb) «<...>
XapaKTepU3yIT BHEIIHHE (aKTOpbl Me-
XaHU3Ma IPABOBOTO PETYINPOBAHUS, T.
€. cBoeoOpa3Hble CIIOCOOBI OpraHU3aINH
BOJIM CyOBEKTOB OTHOIIEHWH ISl JTOCTH-
JKEHUSI OTIPEJIIICHHOTO TPaBOBOTO (I0pH-
Jgeckoro) agdexray [6, c. 51].

OcyiecTBieHne PeryIsTHBHON
(yHKIMM TIpaBa, BECh MPOLIECC MPABOBO-
IO pEryJMpOBaHUs ONUPAECTCS Ha OIIpe-
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JICJICHHbIE COLMAJIbHBIC W IIEHHOCTHbIC
OCHOBBI, CBA3aHHBIE CO CIEIU(PUKOI pa3-
BUTHUS U COCTOSIHUSL COOTBETCTBYIOLIEIO
o01ecTBa M ero KyJbTypbl B ONpe/esieH-
Heli ucTopuueckuii mepuoxn. CooTser-
CTBHME NPABOBOTO PEryIUPOBAHUS ITHUM
OCHOBaM siBIsieTcst QyHIaMEHTOM ero d¢-
(exTUBHOCTH.

Vcropuueckass MHCCHSL TIPaBOBOTO
peryNUpOBaHUsl B KHU3HH COBPEMEHHO-
ro oOmecTBa HEMOCPEICTBEHHO IIPO-
JMKTOBaHa DIyOHHHBIMH TpeOOBaHMUS-
MH COLMAJIBbHOIO Pa3BUTHUS, a MMEHHO:
HEOOXOAMMOCTBIO BHECTH B CIIOXKHYIO
U 4acTo NPOTHBOPEUYHMBYIO COLHAIBbHYIO
CHUTYAIMIO, BBI3BAHHYIO COLMAIBHO-IKO-
HOMHUYECKOil OOprOOil, STHUYECKUMH,
PENUTHO3HBIMU M JIPYTUMH CTOJIKHOBE-
HUSIMH, JIMYHOCTHBIMHU KOHQIMKTAMHU,
[IOCTOSIHHBIC W 4YETKHE, OINpE/CICHHbIC,
obecrieueHHbIe, TapaHTHPOBAHHBIE HOP-
MaTHUBHbIC Hayana, MOCTPOCHHbIC Ha
MPUHIKNAX JIMYHOH caMopean3anni,
IPaXIaHCKOTO MHpa, y4eTa pa3indHbIX
HHTEPECOB, B3aMMHBIX H CKOOD/HMHH-
poBaHHBIX ycTaHoBOK. Hauamo XXI B.
XapaKkTepu3yeTcs psAAOM  IPOTHBOpE-
YUBBIX TEHJICHIMH B INpPaBOBOIl cdepe
obmectBa. C 0JJHOI CTOPOHBI, yCHUIINBA-
eTcs HeoOXOAMMOCTh IIPaBOBOM peria-
MEHTAI[MM MHOTHX CTOPOH BHYTPEHHEH
1 BHEUIHEH JKU3HM BBUJAY OCJIOXKHEHHS
COLMAIbHO-9KOHOMHYECKHUX U TEXHOJIO-
THYECKHX MPOLECCOB M TPAXKIAHCKUX
cBsizeil. C Apyroil CTOPOHBI, MOJACPIKKA
3aMHTEPECOBAHHOTO YYaCTHs COIHAlb-
HBIX OOLIHOCTEH W TpaxkaaH Tpedyer
MOJIHOTO y4eTa X HHTEPECOB U CTHMY-
nupoBaHus aktuBHOCTH [21, c. 86]. Ko-
HEYHO, 3TO BIHET Ha TpaHC(HOPMAIHIO
peryinaTHBHOW (YHKIMM IIpaBa Kak
B chepe mpesiMeTa 1 METO0B IIPABOBOTO
perylupoBaHus, TaK U B €€ COLHAIBbHBIX
U LIEHHOCTHBIX acrnekrax. Cuuraem, 4to
Ba)KHEHIas coluanbHas OCHOBA OCY-
LIECTBJICHHUS PEryJIsATUBHON (yHKIUM
IpaBa — HaJM4YKME YCIOBHUHU JUIs COLUAIb-
HO TMOJIOKHTEIBHOH CcaMopeaTn3aluu
JIUYHOCTH. YIIEMJICHHE BO3MOXXHOCTH
CONMAJIbHO TIOJIOKHUTEIBHONH caMopea-
JIU3ALMU JIMYHOCTH C TMOMOIIBIO IpaBa
Cy’aeT BO3MOKHOCTH IPaBOBOTO pEry-
JIUPOBAHMS MOBEJCHHUS JIIONCH, CHIKACT
3G PEKTUBHOCTD TAKOTO PEryJIMPOBAHUS.
OnHako camopeaM3alyst JMYHOCTH OC-
HOBBIBAETCS Ha ONPEJICJICHHBIX IIPE/IIOo-
cpuikax. IIpexxne Bcero, cuuraeMm Ipa-
BHUJIbHBIM, YTO «CaMbIM OOLIUM 00pa3om
3HAYEHHUE MPaBa Kak COLMAIbHOU LIEHHO-

CTH 3aKJII0YaeTcs B TOM, YTO OHO BEIpa-
JKaeT, 3aKpeIunsieT U obecrednBaeT opra-
HU30BaHHOCTH OTHOIIEHUH B 00IIECTBe.
[TosToMy  opraHM30BaHHOCTH  OO0IIe-
CTBEHHBIX OTHONICHWH, MX YIOPSAOUEH-
HOCTHb B OIIPEJENICHHON CTereHu OymyT
u nokasareneM 3(G(HEKTUBHOCTH PeryJis-
TUBHOW (yHKIMH npaBa. Takas ke ymno-
PSAAOYEHHOCTh HYXKHA M B IIEHHOCTHOM
chepe obmectBay [2].

Ha mam B3rmsin, ocHoBa 3 GdeKTHB-
HOU pean3aliy peryIssTUBHON QyHKIuI
IIpaBa BO BCEX OTPACIISIX MIPaBa HAMIPSIMYIO
3aBHCHUT OT €€ pe3yJbTaTMBHOCTU B ce-
pe KOHCTHTYHHOHHBIX MPaBOOTHOIIECHHH.
[Ipramna 5TOrO 3aKIIOYaeTCs B TOM, UTO
OCHOBOIIOJIATAONINe Hadala W HPUHIN-
Bl 3aKperuIeHsl B HopMax Koncrutynmm
YKpauHsbl.

MexaHu3M peaju3aluy  PerysTHB-
HOHU (DYHKIMH HpaBa sBISETCS CUCTEMOMH
MIPaBOBBIX CPEACTB, METOIOB, MpoIie-
Iyp, MOCJIEN0BAaTEbHOE HCHONb30BAHUE
KOTOpBIX O0eCHe4nBaeT MOAJEepKaHue
COLIMAJIbHON CIIPaBeIIMBOCTH. DJEeMEH-
TaMU MEXaHMW3Ma PeaTn3aluy PEryIsTHB-
HOM (YHKUIMH SIBISIFOTCSL PETyJSTHBHbIC
HOpMBI; opunuueckue (axkTel — Hpen-
MOCBUIKA W YCJIOBHUSI BO3HHKHOBEHUS
PETYNATHUBHBIX TIPABOBBIX OTHOIICHHUH;
HMHTEPIIPETAIOHHBIE aKThl M aKThl MpPHU-
MEHEHHUS] TpaBa, C IOMOIIBI0 KOTOPBIX
OCYILECTBISIETCSl TOJIKOBAaHUE U O(OpM-
JISTIOTCST PE3YNBTaThl PETYISTHUBHBIX Ipa-
BOOTHOLLICHUH.

DyHKUMU SIBISAIOTCS BaXKHOM Xapak-
TEPUCTHKON MpaBa He TOJBKO B CONIEpPHKa-
TEINBHOM, HO M B JUHAMHUYECKOM ILIaHE.
Kak n3BecTHO, ()yHKIMOHAJbHAs Xapak-
TEPUCTHUKA IpaBa TOKa3bIBAET €ro CyTb,
Ha3Ha4YeHUE U IPU3HAKU B TUHAMUYECKOM
aCIeKTe, TO €CTh B CBSI3U C AKTUBHBIM
JIeficTBUEM MpaBa Ha OOIIECTBEHHBIE OT-
HomeHus. T. Pagpko oTMedaerT, 9to «<...>
(YHKLIHOHUPOBaHHE — 3TO JCHCTBUE Mpa-
Ba B CONMAJIBHOH CHCTEME, PeaH3aIis
ero (yHKIWH, BOIUIOMIEHHE WX B OOIIe-
CTBEHHBIX OTHOmeHusx» [20, c. 319].
WubiMu coBamu, (yHKIUH IpaBa OTpa-
JKAIOT BECh CIIEKTpP HaNpaBJeHUH MpaBo-
BOIO BO3JCHCTBUS Ha OOBEKTHUBHYIO
JIeCTBUTENBHOCTD, SIBISIFOTCS  CBOEO-
Opa3HBIMH BEKTOPAMH 3TOTO JACHCTBHS.

CoBpeMenHoil  (opmoii  peanusa-
UM PEeryIATUBHOM (YHKUHMM MpaBa,
OeccropHO, SIBISETCSI CBOEBPEMEHHOE
JIOHECCHHE BCEM CyObeKTaM MpaBOOT-
HOIICHWH aKTyaJIbHOH MpaBoBOH HHOP-
MAaIf¥, 9TO OCOOCHHO BaXXHO B JIOXY

MH()OPMALMOHHOTO O0LIECTBA U TEXHO-
JIOTUH COBPEMEHHOCTH.

Bonpimoid Biag B pa3paboTKy Teo-
peTHYeCKUX IpodiieM TpaBoBOH HHQOp-
Maiuu BHec A. Benrepos. OH BblCTynuiI
[POTHB M3JMLIHE OOLIEH TPAaKTOBKH pe-
TYJISATUBHOW COCTaBJISIOIIEH MPaBOBOM

uHdopmauuu. Hezmocrarok IUPOKOTo
MOAXOJa, MO0 €ro MHEHMIO, 3aKJIIodaeT-
Csl B TOM, YTO «IOHSTHE MPAaBOBOH HH-
(opmar  CTAaHOBHUTCSL  UPE3BHIYAHHO
pacIuIbIBYaTEIM, yCIOBHBIM» [4, c. 73].
C ero TOYKM 3peHUs], ITOT TEPMHUH OXBa-
TBHIBACT /IBA YPOBHS BJICHUIL. Bo-11epBhIX,
9T0 Ta MHQOpPMALHs, KOTOPYIO Cofep KaT
HOPMAaTHBHO-IIpaBOBbIC akThl. OHa MMe-
eT MMIIepPAaTUBHbINA XapakTep, NepBUYHAs,
HUMEET ONPEJCICHHYIO CTPYKTYpY, BbI-
nosiHseT (QYHKLIUIO OrpaHUYEHUs pa3Ho-
o0pasus B MOBEJCHUM CBOMX aJ[PecaroB.
Drtomy Buay UH(OPMALUU CBOHCTBEHHBI
crnequUUecKue KayecTBa, a HMEHHO:
YCTAHOBJIEHHBIE MPOLEAYPHl MPUHATHSA,
0011e00513aTETPHOCTh  COOTBETCTBYIOIIIC-
ro HOHUMAHUA, MPEAYCMOTPEHHBIE CIIO-
coOBl HCTIONB30BaHMA. Bo-BTOPBIX, 3TO
Ta WH(POPMAIHS, KOTOpasi COAEPIKHUT CBE-
JIEHHs] 0 HOPMAaTHBHBIX aKTaX, UX YacTH,
00beMHeHNE aKTOB B CHCTEMY, 00 HCTOU-
HHMKaX OIyOJIMKOBaHHUS.

Tax, A. ['aBpuJIOB BUAUT PEryNIATUB-
HBIIl XapakTep NpaBoBOH HH(pOPMALMK
B TOM, YTO OHa (PAKTHYECKH COICPIKUT
«cBeieHust (CooOIIeHus, TaHHbIe) O (ak-
Tax, COOBITUSX, IPEAMETAX, JIMLAX, SBJIe-
HHA, TPOTEKAIOUINX B MPaBOBOi cdepe,
COAEpIKaIIUECs B PA3THUHBIX HCTOUHUKAX
Y UCTIONBb3yeMble TOCYIapCTBOM U 00IIIe-
CTBOM JJISl PEICHUs 3a7ad PaBOTBOpUeE-
CTBa, TPABONPHMEHHUTEIFHON W TIpaBo-
OXPaHHUTENFHON NesSTeTbHOCTH, 3allUThI
paB ¥ CBOOOJ JIMIHOCTHY [5, . 15].

BoiBoapl. C y4eToM H3I0XEHHOTO,
JIeTIaeM CJIeJTYIOIHE BHIBO/BI:

1. MexaHusMm pealn3aluu peryis-
TUBHOW (DYHKLIMH IIpaBa MOXHO Ipe/ICTa-
BUTB B BHJIE CUCTEMBbI IIOCJICJOBATEIbHBIX
SJIEMEHTOB: a) YCTaHOBJICHUE MEpPhI BO3-
MOXKHOTO M JIOJDKHOTO TTOBE/ICHHUS JIIONIEeH
(TIpaBHJI TOBEJIEHUS) B IPABOBBIX HOPMaxX
(popmupoBanue npasa); 6) HopMa Ipasa
KaK pesyinsrar U (opMa BBIPAKECHUS CO-
OTBETCTBYIOIIETO TIPAaBHUIa MOBEACHIS,
B) NPaBOCO3HAHWE 4YeJOBEKa; I') IPaBo-
OTHOIIEHUS, JT) COCTOSTHHE YIOPSIOYeH-
HOCTH, BHYTPEHHEH COIJIaCOBAaHHOCTH
COIMAJIBHOM KN3HU (TIPaBOMOPSIOK) KaK
OKOHYATeJIbHBIN Pe3yJbTaT IEHCTBUS pe-
ryJasaTHBHON (yHKumM npasa. [Tockonbky



YKa3aHHbIE JIEMEHTBI MEXaHU3Ma peau-
3aIlMU PETYISATUBHON (QyHKIMHU 1TpaBa 00-
Pa3yloT OIPEACNICHHYIO I0CIIEI0BaTEb-
HOCTb, TO €CTh K&XIbIH IOCIEIYIOLUIHI
9JEMEHT 3TOr0 MeXaHu3Ma OOYCIIOBIICH
HaJIMYHEM TPEIbIIYIIEr0, UX TAKKe MOXK-
HO Ha3BaTh CTAAMUSIMH.

2. B aToi#i hopmyne OTCYTCTBYET yKa-
3aHHE Ha IOPUANYECKHE (DaKThl, aKThI pe-
aJM3aIIH TIpaB 1 00S3aHHOCTEH 1 IpyTHe
JNIEMEHTH! (CTaJNM) WHOTJA Ha3bIBAIOTCS
B Ka4yeCTBE TAKOBBIX IPU HCCIIETOBAHUK
MEXaHU3Ma IIPaBOBOIO DEryJINPOBAHUS,
MOCKOJIbKY, Ha HAIll B3I, BCE OHH OX-
BaTBIBAIOTCSA IIpPEJEIaMH IPaBOOTHOILIE-
HUI — OCHOBHOU OOBEKTHBHOW (hOopMOit
U BOKHEHIIMM 3JIEMEHTOM peaslu3aluu
peryasTUBHOW (QyHKIMU MpaBa.

3. Kareropusi «peanu3amusi peryis-
TUBHOW (QyHKIMHU 1paBa» U GOpMBbI Takoit
peanu3aniu UMEIOT COLUAIBHYIO IIeH-
HOCTh TOJNBKO TOTJA, KOTJa OHO OKa3bl-
BaeT peanbHOe, a He HOMHUHAIBHOE BO3-
JIEHCTBHE Ha COCTOSHHE OOIIECTBEHHBIX
OTHOIICHUH, MOBBIMIAET KaueCTBO OOIIe-
CTBEHHOH >kn3HH. [Ipn 2TOM MMEHHO Ka-
4eCTBO peaau3aluu (QyHKIMU TpaBa Kak
JTMHaMHUUYECKOH cOCTaBIIAIOIIEH TPaBOBOIL
KyJIBTYPbI IMEET KJII0UeBOE 3HAUCHUE TIPU
OIPEJENICHUU CTeleHH APPEKTUBHOCTH
COBPEMEHHOTO ITpaBa.
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MMPABOBOI1 PEKUAM DJIEKTPOHHBIX JJOKA3ATEJBCTB
B HOBOW PEJAKIMU I'PAKIAHCKOTO
MPOLECCYAJBHOI'O KOAEKCA YKPAUHBI

Anjpeii KAJJAMAMKO,
KaHauaaT PpUINICCKUX HayK,
accuCTeHT KadeIpbl MPaXkIaHCKOTo mpoiecca
HanumonanbsHOro ropuanyeckoro yHuBepcutera umeHu Slpocinasa Mynporo

AHHOTALUS

B crarbe nccnenyercs mpaBoBOW PEKUM dIEKTPOHHBIX JOKA3aTEIbCTB B COOTBETCTBUHU C HOBOH peaakiueit [ paxaanckoro mpouec-
CyaJIbHOTO KozieKca YKpauHbl. [IpoBOUTCS cpaBHEHME CYLIECTBYIOLIMX B HAyKe TOYEK 3PEHHS O MECTE AIEKTPOHHBIX JJ0Ka3aTeIbCTB
B CHCTEME CPE/ICTB JOKAa3bIBAHUS, HA3BIBAIOTCS MX KIIIOUYEBBIE NMPU3HAKH. JlermaeTcs BEIBOI O TOM, YTO 3aKpEIUIEHHE HIIEKTPOHHBIX
JIOKa3aTeIbCTB B KAa4e€CTBE CAMOCTOATEIBHOIO CPE/ICTBA JIOKA3bIBAHHS SIBIISIETCS HE TOJIBKO HauOosee MPOrpecCUBHBIM BAPUAHTOM
IIPABOBOI'0 PEryJIMPOBAHUs, HO U HEOOXOIUMBIM IaroM Juist 3 (PEKTHBHOIO MCIOJIB30BAHUS yKa3aHHBIX UCTOYHUKOB MH(OpMaLnK
TIPH PACCMOTPEHUH U pa3pelIeHnH aen cyaom. Obpamniaercsi BHUMaHHe Ha HEKOTOPBIE IOPUINKO-TEXHIHUECKIE HECOBEPIIEHCTBA ITPO-
LIECCYANIbHBIX KOJICKCOB, M IIPUBOASATCS MPEAJIOKEHUS IO JalbHEHIIIEMy COBEPIICHCTBOBAHHIO 3aKOHO/IATENILCTBA B 9TOH cdepe.

KitroueBblie cj10Ba: 3JIeKTPOHHbBIC J0KA3aTENILCTBA, IEKTPOHHBIE CPEICTBA JOKa3bIBAHUS, JOKA3aTEIbCTBA, JOKA3bIBAHUE.

LEGAL REGIME OF ELECTRONIC EVIDENCE IN THE NEW EDITION
OF THE CIVIL PROCEDURE CODE OF UKRAINE

Andrey KALAMAYKO,
Candidate of Law Sciences,
Assistant at the Department of Civil Procedure
of Yaroslav Mudryi National Law University

SUMMARY

The article examines the legal regime of electronic evidence in accordance with the new edition of the Civil Procedure Code of
Ukraine. A comparison of existing in science points of view about the place of electronic evidence in the system of means of evidence,
their key features are derived. It is concluded that the consolidation of electronic evidence as an independent means of evidence is not
only the most progressive option of legal regulation, but also a necessary step for the effective use of these sources of information when
considering and resolving cases by the court. Attention is drawn to some legal and technical imperfections of the procedural codes, and
proposals are made for further improvement of legislation in this area.

Key words: electronic evidence, electronic mean of evidence, evidence, proving.
CTaHOBHUTCSI ~ OYEBHJIHBIM,  YTO

IocranoBka mnpodiaembl. KoHcTu- — 3ajga4, coaepxur mnosbimieHne 3doex-

TYLMOHHBIE U3MEHEHUs, TIPOU30IIEIIINE
B YKpauHe, CTaJdH CyIIECTBEHHBIM IIa-
TOM B MOJI€PHU3AIIUH IPABOBON CHCTEMBI
B IIEJIOM W CYJIONPOU3BOJICTBA B YAaCTHO-
cru. BHecenne usmenenuir B Koucru-
TYynuio YKpawHbI, TPHUHITHE HOBOTO
3akoHa VYkpauHbel «O cynoycTpoicTse
U craryce cyneil» u 3akoHa YKpauHbI
«O BHeceHUU U3MeHeHHH B X03sCTBEH-
HbIIl mpoueccyalibHbI Kofeke YKpa-
uHbl, [pakgaHckuil mpoueccyalbHbII
koneke Ykpauubl, Komekc agmMuHHCTpa-
TUBHOTO CYyAONPOM3BOACTBA YKpaHHbI
U IPyTUX 3aKOHOJATEIbHBIX aKTOB)» CTa-
U TOCTEeJOBATENBHBIMU JTAllaMH HM-
MJIEMEHTAIlNA MEXXTyHApOIHOTO OIBITa
B cdepe OCYIIECTBICHHS CyIONpPOU3-
BoncTBa. Crparerus pepopMHPOBAHUS
Cy/IOyCTpOICTBA, Cy/IOTIPOM3BOACTBA
U CMEXHBIX IPABOBBIX HHCTHUTYTOB Ha
2015-2020 rr. B YkpauHe, cpeau Apyrux

TUBHOCTH TPABOCYIUS U ONTUMM3ALUIO
MOJTHOMOYMH CyHOB pa3HBIX IOPUCIHK-
LU, CyneOHBIX MPOLEAYp, B YACTHOCTH:
obecrieueHHe MHPOKOTO HCIIOIB30BAHHS
MH(POPMALIMOHHBIX CHCTEM IS Tpeo-
CTaBJICHUS OOJBIIETO KOJINYECTBA YCIyT
«IJIEKTPOHHOTO TIPaBOCYIHS»; CO3/IaHUE
B CyZ1aX MHPOPMAIIMOHHBIX CUCTEM DJICK-
TPOHHOTO yIIPABIECHUS, B YaCTHOCTH,
BBE/ICHHE MOJIHOLEHHBIX 3JIEKTPOHHBIX
CHCTEM, B TOM YHCJI€ CUCTEMBbI AJIEKTPOH-
HOTO JIOKYMEHTO000pOTa, OTCIIEKHUBAHHE
niedt (B BBIIECTOSIIINE HHCTAHIIMN), JIIEK-
TPOHHBIX COOOIICHHH, IEKTPOHHBIX BbI-
30BOB, JIEKTPOHHOTO PACCMOTPEHHUS /eI
(B HEKOTOPBIX CIIydasix), HIEKTPOHHBIX
IUIaTeXKeH, aynuo- W BUICODHUKCALMH
3acenaHnii, MHPOPMAIIMOHHON CHCTEMBI
BHYTpPEHHEH 0a3bl TaHHBIX, HHPOPMAIHU-
OHHOI CHCTEMBI 3aKOHOJATEIbHOI 0a3bl
JTAaHHBIX.

B COBPEMEHHBIX YCIOBHUSIX Bce 0O0Jb-
[ee BHUMaHHE YIENIeTCs BOIPOCAM
HCIIOJIb30BaHUsI COBPEMEHHBIX HH(OP-
MAIlMOHHO-KOMMYHHUKAIIMOHHBIX  TEX-
HOJIOTUH B cymax. B cBs3u ¢ atuM cy-
IECTBEHHOW MOJCPHU3AINH TOABEPTCS
WHCTHUTYT JOKa3bIBAaHUS, 3aKPEIUB Ipa-
BOBOW PEXUM HOBBIX DJICKTPOHHBIX JI0-
Ka3aTeIbCTB.

AKTYyaJbHOCTHL  TeMBI  HCCJIe-
AOBAHHUA TIOATBEPXKAAETCS TEM, 4TO
B COBPEMEHHBIX YCIOBHSX Bce 0O0Jb-
mee BHUMaHHE YIENIeTcs BOIPOCcaM
HCIIOJIb30BaHUsl UH(POPMAIIHOHHO-KOM-
MYHHKAI[MOHHBIX TEXHOJOTUU B Cynax,
B YaCTHOCTH CO3JaHUIO CHCTEMBI DJICK-
TPOHHOTO Cy/ia, & KJIIUYeBOi MpodieMoit
B TEOPUH JOKa3bIBAHUS CTAHOBHUTCS
mpo0GieMa AIEKTPOHHBIX T0KA3aTEIbCTB.
Eme B 1996 1., B noknazne nopaa Bynda
“Access To Justice”, craBuiero ocHO-



LEGEA SI VIATA

BOH pedopMbl aHIIMICKOrO IpakJaH-
CKOTO CyIONpPOM3BOACTBA, OTMEYAIOCH,
4TO MH(OPMALMOHHBIE TEXHOJOTUU HE
TOJILKO CIOCOOCTBYIOT MOJIEPHU3ALUH
U COBEPIICHCTBOBAHHIO CYIIECTBYOLICH
CHUCTEMBI U TPOIIECCa; BIIOJIHE BEPOST-
HO, YTO B CBOE BPEMs OHHU CTAHYT €Ile
U KaTaln3aToOpoM pPaaWKaIbHBIX H3Me-
HEHUH: WHPOPMAIIMOHHEIE TEXHOJIOTHH
B OyaymieM CTaHyT OCHOBOW cymeOHOIT
CHCTEMBI M TI0 3TOW NpUYUHE OHH YXKe
ceifyac 3aciy)XKMBAIOT 0CO0OTO BHUMa-
HUsl Ha BbIcIIieM ypoBHe [1]. B 1999 r.
Ha XI BcemupHoM KoHrpecce mo mpo-
LIECCyaJIbHOMY  IIpaBy  OOHaposOBaH
NEepPBbIH JOKJIAJ] [0 yKa3aHHOH Teme,
a Ha XIII BcemupHoM KOHrpecce Io
npoieccyanbHomy npasy B 2007 1. Te-
MaTHke MH(GOPMAIIMOHHBIX TE€XHOJIOTHH
B Cy[1cOHOM pa30uparebCTBE BblACICHA
oTAenbHas ceccus. HeykinoHHBIH pocT
HHTEpeca K JaHHOW mpolieMaTnke ode-
BH/JICH.

Cocrosinne mucciaegoBanus. Xots
3HAYUTENIbHAS YaCTh PabOT OTEUECTBEH-
HBIX TPOIECCYATHCTOB B TOI MM WHOM
CTENEHHU TIOCBAIIEHBI MpolieMam J0-
Ka3bIBaHUS W JIOKa3aTelbCTB, CyIIe-
CTBYIOIAs TEOpPHUS JI0KA3aTeNbCTB HE
BCEI/a YYHUTBIBACT JIOCTHKECHUS HHPOP-
MaIlMOHHBIX TEXHOJIOTHIl B CBSI3U C UX
UCIIOJI30BAaHUEM B TPaKJaHCKOM IPO-
[ecce ¥ MOsBICHUE TaKHX, TaK CKa3aTb,
HeTPaJNULNOHHBIX CPEACTB JOKa3bIBa-
HUS, KaK 2JIEKTPOHHBIE 10KA3aTeIbCTBA.
B T0 xe Bpems B 3apyOekHO I0puande-
CKOM TUTEpaType 3TH BOIPOCH aKTUBHO
nuccienyrorcs. Peur maer o paborax
TaKkMX yueHbIX, kak: Ken Aynerra (Ken
Auletta) [2], Maiikn Apkdenn (Michael
R. Arkfeld) [3], Aapon baiiep (Aaron
S. Bayer) [4], Kpuc Pux (Chris Reed)
[5], Hun Cmut (Neil A. Smith) [6] u ap.

eabio 1 3aj1a4eid CTATBM SIBJISIOT-
sl MiCCIIeI0OBaHUE TOYEK 3PEHUS O MecTe
SNIEKTPOHHBIX  JIOKA3aTEeNIbCTB  CPEAH
CPEICTB JOKAa3bIBaHHUsS B HayKe, OIICHKA
MIPaBOBOTO PEXHMMa SIEKTPOHHBIX JI0-
Ka3aTeIbCTB B IPOIECCYaTbHOM 3aKO-
HOJIATEeNbCTBE YKPAWHBI MOCIe H3MEHe-
HU, BHECeHHBIX B 2017 1.

H3a0:keHne OCHOBHOTO MaTepHa-
Ja. DJIeKTpOHHBIE WCTOYHUKH HHQOpP-
MallMd C MOMEHTa CBOETO IOSABICHUS
oOpamanu Ha ce0s BHUMaHHME YUYCHBIX
B c(epe mporeccyaibHoro npasa. Eme
B 1975 . D. MypaubsH obpalaia BHU-
MaHHME Ha BOIIPOCHI MCIIOJIb30BAHUS TAK
Ha3bIBAEMBIX «MAIIWHHBIX JIOKYMEH-

ToB» [7, c. 12—-13]. C Tex mop B Hay4HOI
JOKTPHUHE TOSIBUIOCH HECKOJIBKO TOUEK
3pEHHs, KOTOPBIE MOXKHO CTPYIIHPO-
BaTh B JBa IOAXOAA.

[IpencraBuTeny TepBOTO MOAXO1A
CYHMTAIOT, YTO COBPEMEHHBIE HWCTOYHU-
KM HH(QOPMAIMM OXBATBIBAIOTCS YKe
U3BECTHBIMHU IPOLECCYAIIbHOMY 3aKO-
HOZATEJIbCTBY CPEACTBAMM JIOKa3bIBa-
HUS, U UX HEOOXOJMMO OTHOCHTH WIIH
K BEICCTBCHHBIM, MM K MHCHbMEHHBIM
nokasarenbctBaM. Tak, JI. HewoT oTHO-
CHJI K HHCHMEHHBIM J0Ka3aTelbCTBAM
nephoKapThl, MAarHUTHBIC TUICHKH, MEp-
(hOMIeHKH, XOTS ¥ OTMEYall, YTO «TeX-
HUYCCKUH HOCUTENb HH(OpMALUU BO
MHOTHX cllydasix TpebyeT pacmudpos-
ku» [8, c. 156].

B. Ilyuunckuil ormedas, 4to nepe-
YeHb  MPEeIyCMOTPEHHBIX  3aKOHOM
CPEACTB JOKa3bIBAHUS JIOJDKEH OCTa-
BaTbCsi HEM3MEHHBIM. B coorBeTcTBUM
C 9THM, II00bIe cpeacTBa (GUKCHUpOBa-
HUS, XpaHEHHs, BOCIPOU3BEICHUS HH-
dbopmaruu, BKIIOYas Hauboyee coBpe-
MEHHbIe, HEOOXOJMMO paclpeneisiTh
MO Y€ HM3BECTHBIM 3aKOHOJATEJIbCTBY
cpencTBaM Ao0Kas3biBaHuA [9, c. 14].

E. BuHorpamoBa TakxKe CUMTACT,
YTO TPAXKITAHCKOE MPOIECCyaTbHOE 3a-
KOHO/IaTeIBCTBO J1aBaJi0 M JIae€T OCHO-
BaHMS I (OpMUpPOBaHMA CyneOHOMN
MPAaKTUKH, KOTOpas WCXOAWT W3 IMPHUH-
UMUATBHON JJOMMYCTUMOCTH B KaueCTBE
MUCBMEHHBIX JIOKA3aTeNbCTB B CYE,
apOUTPaXHOM Cyzle 3aBEPEHHBIX 3JIEK-
TPOHHON WH(PPOBOHA MOIMUCHIO HOKY-
menToB [10, c. 21].

Kak ormeuaer A. UyukoBckas, 3BO-
JIOLUsST HOCHUTENeH MHChbMEHHOH (op-
Mbl HE IPHBOAUT K BO3HUKHOBEHHIO
HOBOI1 (opMBbl Hapsay C NMUCHMEHHOW
[11, c. 8—11]. Takyro *e MO3UIUIO 3aHU-
mart U. Cnacubo-®areena [12, c. 36]
n A. I'ynss [13, c. 36].

K BemiecTBEHHBIM J0Ka3aTeIbCTBAM
OTHOCHT JJIEKTPOHHBIE JOKYMEHTHI a03.
1§ 371 I'T1Y T'epmannn. Takoi moaxox
OCHOBaH Ha CIEIYIOUUX IpU3HAKaX
MUCbMEHHBIX J10Ka3aTelIbCTB, KOTOpBIE
BBIJICJIAIOT B HAayKe I'PaKJaHCKOTO IPO-
necca I'epMaHuM: HalM4uMe MBICIH, €€
BBIDAXEHHE U  HEMOCPEJCTBEHHOCTh
BocnpusaTud. IlocienHue Ba Npu3Ha-
Ka OTCYTCTBYIOT y ODJIEKTPOHHOTO J0-
KyMEHTa, IMOCKOJBKY €ro BOCHPHITHE
BO3MOXKHO TOJIBKO MpPH HCIOIb30Ba-
HUU COOTBETCTBYIOIIETO aIMapaTHOTO
U IPOTPaMMHOTO O00eCIeueHus, a CaMo-
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BBIP@)KEHUE JIOCTYITHO TOJIBKO BpEMEH-
HO, TIOKa JOCTYITHBI COOTBETCTBYIOIINE
TeXHH4Yeckue cpenacrsa [14, c. 54-56].
BemiecTBeHHbIE J10Ka3aTeIbCTBA JOJIK-
Hbl MCCIIEIOBAThCS IIyTEM  Hempe-
PBIBHOTO BOCHPUATHS M YOeKJACHUS
B NpaBWwIbHOCTH (akToB. B orTinnume
OT THCBMEHHBIX JI0Ka3aTelbCTB, pPeEyb
HUJCT HE O MO3HAHUU MBICIH, U3JI0KEH-
HOM B JIOKyMEHTE, a O HENOCPEJICTBEH-
HOM (peallbHOM) TO3HAHWH BEIIU WIH
YeloBeKa C TOUYKH 3PCHHS €e/ero cylie-
CcTBOBaHMS U KauecTB. CTOUT OTMETHTB,
YTO TIPH OIEHKE BEMIECTBEHHBIX JIOKa-
3aTenbCcTB, K KoTophiM I'TIY I'epmanun
OTHOCHUT M 3JEKTPOHHBIE JIOKYMEHTHI,
JefcTBYeT NPUHLUI CBOOOJHOM OILICHKH
JokazaresbeTB. MckitoueHuss u3 3To-
ro IpaBWJIa OTCYTCTBYIOT, PaBHO Kak
U 10 NHCbMEHHBIM JI0KA3aTeJbCTBaM,
MIOCKOJIBKY B OOJIBLIIMHCTBE CIy4aeB
9JIEKTPOHHBIE JOKYMEHTBI — 3TO rpadu-
YECKHUE WIIN TEKCTOBBIC (hailiibl, KOTOPbIC
MOTYT OBITH TOCTAaTOYHO JIETKO U3MEHEe-
HEI [15, c. 124].

JlocTaroyHo  OPHUTHHANBHYIO — IIO-
sunuio 3aHumaer 1. CaxHoBa, mpexaina-
rasi OTKa3aTbCsi OT HCUEPIBIBAIONIETO
MepedyHs] CpeACTB JOKa3bIBaHUSA, ap-
TYMEHTHPYSl 3TO TEM, YTO Takas He-
(dopmanu3oBaHHas CHCTEMa YCHEIIHO
(YHKIIMOHUPYET B apOUTpPaKHOM Cy-
nonpousBonactse [16, c. 53-54]. Bpsan
JM MOXHO CONJIACUTBCSA C TAaKUM IyTeM
peuieHust TPoOJIEMBl  MCHOJIb30BAHUS
nHGPOPMALIUH, TTOJYYECHHOI C TOMOIIBIO
COBPEMEHHBIX JJIEKTPOHHBIX CPEACTB,
MOCKOJIBKY TaKOH IOAXOA MpeanosaraeT
paciiupeHne yCMOTPEHHS Cyna, KOTO-
pBIE MOXKET OBITH HEIEeIecO00pa3HBIM
B YCJIOBHSX CyHeOHOW CHCTEMBI, KOTO-
past Gasmpyercs Ha pa3pemIuTeIHLHOM
XapakTepe IPaBOBOTO PETyITHPOBAHUI
U JIONyCKAaeT COBEPILICHHE TOJbKO TeX
NeHcTBUH, KOTOpbIE HPSMO IIPEIyCMO-
TPEHBI 3aKOHOM.

IIpumMepoM pacIIMPUTENBHOTO TOJ-
KOBAHUS CYIECTBYIOIIUX CPEACTB J0Ka-
3bIBaHMSA SIBIISETCS TOYKA 3pCHMs XyaH
CsiHa, KOTOPBIH CUMTAET, YTO LIENECOO0-
Opa3zHee paccMaTpuBaTh MX HOBBIC HC-
TOYHUKM HMH(OpPMALUU KaK TPaJULH-
OHHBIE JTOKA3aTebCTBA B DJIEKTPOHHOM
¢opme, TO ecThb Kak TMOABUABI TpaIu-
ITOCKOJIBKY
B TPaXJTaHCKOM IIpoIecce MpaKTHdIe-

IIUOHHBIX J10Ka3aTCJIbCTB,

CKO€ 3HAQY€HHUE HUMECT HE TOJIBKO BO-
pocC, K KaKOMY CpEACTBY AOKa3bIBaHUA
OTHECTHU DJICKTPOHHBIC JOKa3aTeJIbCTBA,
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IIOJIyYEHHbIE C IIOMOILBIO HOBEHIINX
TEXHUYECKHX CPEJICTB, HO U BOMPOC,
110 KaKUM IpaBUIaM TaKue J0Ka3aTelb-
CTBa JIOJDKHBI NPEJOCTABIATHCA M HC-
cienosatbes B cyzne. Ilo ero MHeHHIo,
9NEeKTpOHHBIE nokazaTenbcTBa B [TIK
CIenyeT ONpEeNeNiaTh He IO IEePEeIHIO
CpPEACTB JOKa3bIBaHMS, a yKa3bIBas
Ha T€ NPHU3HAKH, KOTOPBIE OTINYAIOT
JNIEKTPOHHBIE JI0KA3aTeIbCTBA OT JpY-
TUX JIOKa3aTeNbCcTB. B TakoMm ciydae
MPY BO3HUKHOBEHHHM HOBOTO HOCHTEIS
NMUCbMEHHON nH(pOopManuu He Oyaer He-
00XOAMMOCTH BBOJUTH HOBOE CPE/ICTBO
JIOKa3bIBaHMS B IPAXKAAHCKUI ITpolecc,
eciu oHO oOnajaeT MpU3HAKAMU MUCH-
MEHHOro jaokasarenbctBa [17, c. 90—
92]. Ucxoas w3 3TOH TOUKH 3pEHHS,
9JIEKTPOHHBII JIOKYMEHT paccMaTpuBa-
eTCsl KaK DICKTPOHHas (hopMa Tpajuiu-
OHHOTO MHCHMEHHOTO J0Ka3aTeIbCTBa.
Taxoll moaAXoa MMEEeT CBOM IpEeuMylie-
CTBa, HO OH TaKkXe TpedyeT pa3paboTku
MpaBWI MPEJOCTABICHNUS U HCCIEI0Ba-
HUS B CyJe Takoi crienuduueckoit Gpop-
MBI JI0Ka3aTeIbCTB.

Kak BuIHO, yKa3aHHBIC TOYKH
3peHHs CBOAATCS K PACHIMPEHUIO CY-
LIECTBYIOLIETO IEPeYHs CPEeJCTB JI0-
Ka3bIBaHMA JIMOO IyTeM OTKa3a OT HC-
YepIbIBAIOIIETO0 MX MEPEeYHs B 3aKOHE,
00 IyTeM pPacUIMPUTEIBHOTO TOJIKO-
BAaHUS COOTBETCTBYIOIIHUX HOPM 3aKOHA.

OTMeTHM, YTO H3JIOKCHHBIE MO3U-
LIMU TPEJCTAaBUTENICH MEepBOTO MOAXOAA
K HCCIEAyeMOMY BOIIPOCY CBHUAETEIb-
CTBYIOT O TOM, YTO YYEHBIMH HE ITOJHO-
CTBIO YYHTHIBACTCS CIEU(pUKa DIIEK-
TPOHHBIX JJOKa3aTesJbcTB. B gacTHOCTH,
IEKTPOHHBIH JOKYMEHT BOCIPHHUMA-
€TCsl TOJIBKO KaK TEKCT, KOTOPbIH Haxo-
IUTCS B OIPENEICHHON BICKTPOHHOU
CHUCTEME CpeJICTBa KOMMYHHUKAIUU. DTO
CIIMIIKOM Y3KO€ TOJKOBaHHE MOHATHS
«OJIEKTPOHHBIE JI0KA3aTeIbCTBAY», MOTO-
My 4TO 0COOCHHOCTH UKcaUu HHPOP-
Malliu B CPEACTBAX INEKTPOHHOU mepe-
Jauu JAHHBIX 3aKJII0YaeTCs HE TOJIBKO
B CO3JaHUH TEKCTOBOTO JOKyMEHTa, HO
U B BO3MOXHOCTH (UKCHPOBAHWS HWH-
(opMaruu C IMOMOIIBIO 3BYKOBBIX (aii-
noB (wma, mp3, mp4), Bugeodaiiion
(avi), rpadnueckux ¢aitnos (jpg, bmp)
u ap.

Uro xacaercs BTOPOro IOAXOJa
K MECTy 3JEKTPOHHBIX JI0Ka3aTelIbCTB
B CTPYKTYpe CpEICTB JIOKa3bIBAaHMUS,
TO €ro IHpeICTaBUTENH 00O0CHOBBIBAIOT
HEOOXOIMMOCTb BBIJICJICHUS AIICKTPOH-

HBIX JIOKa3aTelbCcTB. Kak orTmeuaer
A. BoHHep, MalIMHHbBIC JOKYMEHTBI, KaK
1 JIpyrHe COBPEMEHHBIE MPOIECCyalb-
HBIC CPEJCTBA XPaHCHUS WH(POpMAIMH
(Bumeo, ¢ororpaduu, KUHOPWIBEMEI),
o0nazaroT CyliecTBeHHOH —crenudu-
KOH, KOTOpasi JOJKHA OBITh OTpajkeHa
KaK B MaTepHaJbHOM, TaK U B IIpolec-
cyanbHOM 3akoHoparesnbcTBe. OH cum-
TaeT, YTO MALIMHHBIE JOKYMEHTBI BPS/
1 MOXHO OTHOCUTH K TPaJHUIMOHHBIM
MMUCHMEHHBIM, a JIpyTHe COBPEMEHHBIC
cpenctBa (ukcanuu uHGOpPMALUU —
K BELICCTBEHHBIM JloKa3aTeiabcTBaM. OH
Ipe/ularaeT BBIACIATh MalIMHHBIE JI0-
KyMeHTHI, (oTorpaun, KHHOIUICHKH,
aynno- ¥ BUACO3AIMNCH, a TaKXKe JIPyrue
HUCTOYHHUKH, TOJYYCHHBIC C TOMOIIBIO
HAyYHO-TEXHHYECKUX CPEICTB, H OTHO-
CHUTh UX K OT/ICJBHBIM CPEJICTBAM JIOKA-
3piBaHus [18, ¢. 141-157].

Takoe MHeHue pazaenseT u A. Ilpo-
XOpOB, KOTOpBI Ha OCHOBE aHaJIH3a
3apy0eXHOr0 M POCCHICKOro Ipolec-
CyaJbHOTO 3aKOHOJATEIbCTBA, PEryJH-
PYIOLIEr0 HCIHOJIb30BAaHUE MAarHUTHBIX
3aIuceil, UCCIeOBaHUs UX CYLIHOCTH,
JIeNIaeT BBIBOJ O TOM, YTO MAarHUTHbBIC
3allUCH  SIBJISIOTCS  CaMOCTOSITEIIbHBIM
CPEICTBOM JIOKa3blBaHHUS B I'pa)IaH-
ckom mporecce [19, ¢. 10-12]. K mo-
no6HoMy BbIBomy mnpuxomsat C. ®dypca
n T. Iropa, BbelAeIAsT B OTACIBHYIO
IPYNIy JO0Ka3aTelbCTBa, IOJyYCHHbIE
C TIOMOIIBIO TEXHHYECKHUX CPEJCTB,
K KOTOPBIM MOYHO OTHECTH 3BYKO-
u BuaeosamnucH, ¢ororpaduu, MHPOp-
Maluio, MoJy4YeHHyto depe3 VHTepHer,
a TaKKe KOMIIBIOTEPHbBIC IPOTrPaMMBI,
Hampumep, OyXrajaTepcKkue pacyersl,
3aKJIIOYEHUS] JKCIEpTa, OCHOBAHHBIC
B IIEPBYIO OYepe/]b HE HA €ro 3HAHUIX
WIK OTBITE, @ Ha KOMIIBIOTEPHOH 00pa-
6otke matepuana [20, c. 37-42].

VimenHo BTOpOW mOAXon OBIT B3ST
3a OCHOBY IIpH pPELICHHH Bompoca 00
YPEryJlIupoOBaHUU TPaBOBOTO peKHUMa
SNIEKTPOHHBIX JI0Ka3aTesNbCTB B I'pax-
JIAHCKOM  ITIPOLIECCYAIbHOM  KOJIEKCe
(manee — I'TIK) VkpauHbl B pelakiuuu
2017 r., rae aJIeKTPOHHBIE J0Ka3aTelb-
CTBA 3aKPEIUICHbI KaK CAaMOCTOSATEIIBHOE
CPeICTBO JIOKAa3bIBaHHsS, B COOTBET-
ctBUH co cT. ct. 76 u 100 I'TIK Ykpau-
Hel. Ct. 100 I'TIK Ykpauns! onpenenser,
YTO JJIEKTPOHHBIC J1OKA3aTEIbCTBA — 3TO
uHGOpMaIs B AIEKTPOHHOH (Ludpo-
BOil) Qopme, coiepikaiias AaHHbIE 00
00CTOSITENECTBAX, UMEIOMNX 3HAUYCHHE

JUIsS Jieda, B 4aCTHOCTH, DJICKTPOHHBIC
JIOKYMEHTBI (B TOM YHCIIE TEKCTOBBIC 10-
KyMEHTBI, rpaduueckue H300parkeHus,
wianbl, ¢pororpaduu, BUIEO- U 3BYKO-
3alMCH U T. [.), BeO-CalUThI (CTpaHHIIBI),
TEKCTOBbIE, MYJIbTUMEIUIHbIE U TOJIO-
COBBIE COOOIIEHHS, METaJaHHbIe, Oa3bl
JAHHBIX M JIpyTUe JaHHbIE B JIEKTPOH-
HoW ¢popme. Takue aHHBIE MOTYT Xpa-
HUTBCS, B YACTHOCTH, Ha MOPTATUBHBIX
yCcTpoicTBax (KapTax mamsTH, MOOHIIb-
HBIX TenedoHax W T. 1.), cepBepax,
CHCTEMaxX pE3epBHOTO KOMHPOBAHHS,
B JPYyTHX MECTax XpaHCHHs JaHHbBIX
B IEKTPOHHOH ¢opme (B TOM uucie
B cetu VHTEepHET).

IMpencrasusiercs, 4YTO BBIJCICHHE
3JIEKTPOHHBIX J0KA3aTEIbCTB B OTICIb-
HBIi CaMOCTOSITENIbHBIH BHJ CPEACTB
JIOKa3bIBaHM, HApSAAY C BEIIECTBEHHbI-
MU U IHCbMEHHBIMU JI0Ka3aTeIbCTBAMH,
saBIsieTcss HamOosee 00OCHOBaHHBIM.
HeBepHO roBOpHUTH O MHCBMEHHOM J0-
Ka3aTelIbCTBE B OJICKTPOHHOM BHUJIE
TOJBKO HCXOIs M3 TOr0, YTO CIOCO-
O0oM ¢ukcannn UHGOPMAIUH SIBISIETCS
MUCbMO, MOCKOJBKY TaKO# ke Crocod
(dukcanMu HMEeT W 3aKIFOYCHHE HKC-
nepra, KOTOpOE SIBJISIETCS CaMOCTOsI-
TEJbHBIM  CPEJICTBOM  JIOKa3bIBaHUS.
C npakTHYECKOH TOYKU 3PEHUS TakKoe
npeayiokeHne Oyner crnocoOCTBOBaTh
Oosee pGEKTUBHOMY HCIIOJIb30BAHUIO
SNIEKTPOHHBIX  JIOKA3aTelbCTB  IyTEM
3aKpEIUICHUs CICLUAIbHBIX MPAaBUI UX
MPEACTABICHNUS, UCCIICAOBAHNS U OL[CH-
KM, KOTOpbIE OyayT Y4YHUTHIBATH CIEIl-
UUKY SIIEKTPOHHOIT OpMBI.

B monbk3y BblIACHCHHS —CrenudH-
YECKUX  HCTOYHUKOB  HMHPOpPMALUH
B OTJC/bHBIC BHUJBl JI0OKA3aTeIbCTB
CBUJICTENIBCTBYIOT M JICHCTBYOLIHE 3a-
KOHOJaTeNbHbIe TOoJIoKeHus. Tak, co-
macHo 4. 1 cr. 97 TI'TIK Vkpaunsl,
BEIIECTBEHHBIMM  JIOKA3aTeJIbCTBAMHU
SABISIOTCS TIPEAMETHl MaTepHaIbHOTO
MHUpa, KOTOPbIE CBOMM CYIIECTBOBAHH-
€M, KauecTBaMHM, CBOMCTBaMH, MECTOM
HAXOXKJCHHS, APYTMMHU IPU3HAKAM I10-
3BOJISIFOT YCTAHOBHUTH OOCTOSTENBCTBA,
UMEIOIe 3HaYeHue Juis jaena. [Ipuse-
JICHHOE OINPEACJICHUE OYCHb MIHUPOKO,
MOCKOJIbKY (aKTHYECKH MM OIHCHIBA-
IOTCSL M IUChMEHHBIC J0Ka3aTelIbCTBA
(B TOM 4HCIIE JHOKYMEHTBI), MOCKOJIbKY
HETIOCPECTBEHHO [TOKYMEHT SIBISICTCS
JucToM OyMaru ¢ HAaHECEHHBIMHU Ha HETo
cumBonamMu. Ecnu OykBaJIbHO TpaKTo-
BaTh IPHUBEJCHHYIO BBIIIE HOPMY, TO
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TAKOW JOKYMEHT SBIISICTCSI HHYEM HMHbBIM
KaK BELIECTBEHHBIM JI0Ka3aTeIbCTBOM,
MIOCKOJIbKY SIBJISI€TCS NPEIMETOM MaTe-
pHAIBHOTO MHUpPa ¥ COAEPXKUT HHOP-
MaIuo 00 00CTOATENHCTBAX, HMEIOIIHUX
3HaueHue s aena. OJHaKo CyIeCTBYET
HOpMa, 3aKkperieHHas B 4. 1 ¢tT. 95 T'TIK
VKpauHbl: MHCbMCHHBIMH JI0Ka3aTelb-
CTBaMHM SIBJISIIOTCSL JIOKYMEHTBI, COMEp-
JKallue CBeIeHUs 00 0OCTOSTEeNbCTBAX,
HUMECIONUX 3HAUCHHE ISl MPaBUIBHOTO
paspelieHus cropa. 3aKoHOAaTelNb BbI-
JIeJINIT TTUCbMEHHbIE JOKYMEHTBI B OT-
JICJIBHOE CPEJICTBO JJOKA3bIBAHMSA, y4H-
ThIBasi OCOOCHHOCTH MaTepHajbHOI
(hopMBbI, U 3aKpenul CreualbHble Tpe-
0OBaHMS K UX MPEICTABICHHUIO (B COOT-
BercTBUU ¢ 4. 2 cT. 95 I'TIK VYkpaunsl,
MUCbMEHHBIC JI0Ka3aTeIbCTBA, KaK Mpa-
BUJIO, TTOJIAIOTCS B OPUTHHAJIE).

B acrekTe NepeYUCICHHBIX IpH-
3HAKOB DJCKTPOHHBIX J0KA3aTCIbCTB
BBITJISIASAT ~ CHOPHBIMH  TIOJIOKCHHS
4. 3 ct. 95 I'TIK YkpanHsl, cormacHo Ko-
TOPBIM BJICKTPOHHYIO KOIHIO MHCHMCH-
HOTO JI0Ka3aTe/bCTBA HENb3sl CUNUTATh
3JIEKTPOHHBIM J10Ka3aTeIbCTBOM, U 4. 3.
ct. 100 I'TIK VYkpaunsl, rne ykasaHo,
4TO OyMaXKHYIO KOIHIO BJIEKTPOHHOTO
JI0KA3aTeNIbCTBA HENb3s CUYHUTATh IUCh-
MEHHBIM JI0Ka3aTeJIbCTBOM. Bo-1epBbIX,
Takas 3aKOHoOJarejbHas (HOPMYJIUPOB-
Ka CO3JaeT MpPaBOBYIO HEOIpEeIeIeH-
HOCTb, TMOCKOJIBKY 3aKOH HE OOBSCHSET,
4YeM TOrJa sBJSIOTCS Takue Komnuu. Bo-
BTOPBIX, YKa3aHHbIC MOJOKEHHS CO-
JIepKaT OINpeJeNICHHbIC POTHBOPEUHS,
KOTOpBIE MOTYT TOBPEIUTH SPHEKTHB-
HOMY HCCJIC/IOBAHUIO M OILICHKE J[0Ka3a-
TEJIbCTB.

ByMakHast KOMus 3JIEKTPOHHOTO J10-
Ka3aTelIbCTBA SIBJISCTCS IMHChbMEHHBIM
JI0KA3aTeNbCTBOM, IOCKOJBbKY TaKyIo
KOIIUIO HEBO3MOXKHO MCCIEN0BaTh MO
[paBUIaM, YCTaHOBJICHHBIM IUISl SJIEK-
TPOHHBIX J10Ka3aTelbCTB. AHAJIOTUYHO,
JNICKTPOHHAS KOMHS MUCHMEHHOIO J0-
Ka3aTelIbCTBA SIBISICTCA DICKTPOHHBIM
JI0Ka3aTeNbCTBOM, MOCKOJIBbKY €€ He-
BO3MOXXHO HCCIIEIOBaTh MyTEM HEIO-
CPEICTBEHHOI'O OCMOTpA, KaK 0ObIUYHOE
Takue
YTBEPXKICHHS TaK K€ OUYCBHJHBI, Kak
U TO, Y4TO MPOTOKOJI JOIIPOCaA CBUACTEIIS
SIBIIIETCS (PAKTHYECKHM OyMa>kKHOHM KO-
NUel MoKa3aHWi CBUIETENs, OJHAKO MO
CBOEH NpHPOJE OH SABISAETCA MHChMEH-
HBIM JJOKa3aTeJIbCTBOM U JJOJKEH HCce-
JIOBaThCSl 110 TpaBHJIaM, YCTAHOBIICH-

NUCBbMCHHOC JO0Ka3aTCJIbCTBO.

HBIM JUUISl TUCbMEHHBIX JI0Ka3aTeIbCTB.

IIpu ompeneneHun MIpaBOBOrO pe-
JKMMa ONPE/ICICHHOTO HMCTOYHUKA HH-
(dbopmMannu NMPUHIUIHATIBHBIM SBISICTCS
KBaTM(UKAIHS TpOoIecCyaTbHoOl ¢op-
MBI JIOKa3aTeNbCTB, KOTOPAsi HE 3aBUCHT
OT TOTO, SABJISETCS JOKA3aTeIbCTBO Mep-
BUYHBIM WJIM TPOU3BOJIHBIM (KOIIHS).
Paznenenne Ha cpeacTBa JIOKa3bIBaHHS
3aKpEIUIEHO C LEeNbI0 yCTAHOBICHHUS
Hanbonee dS(deKTHBHOW MPOIETYPbI
uccaenoBanus crnenuduueckoit Gopmbl
CYLIECTBOBAHMS  JOKa3aTeIbCTBEHHOU
unpopmauuu. OcHoBHas mpobiema
UCIIOJIb30BaHMs DICKTPOHHBIX J[OKa3a-
TEJIBCTB HE B TOM, YTOOBI OINpPEICIUTH
AJIEKTPOHHBII HOCHUTEIbh HH(POPMALIUH,
a B TOM, 4TOOBI BBISICHUTH METOJIBI, C I10-
MOIIB KOTOPBIX MOXHO OyJeT orpe-
JICNIUTh JIOCTOBEPHOCTh. B MPOTHBHOM
cllydae TaKoe CPeJICTBO JOKAa3bIBAaHUS HE
MOXeT OBITh HCIOJIB30BAHO B Ipolecce
JTOKa3bIBaHMS.

Mostomy nmnst sddexkruBHOTO Tpa-
BOBOTO PETYJIMPOBAaHUS HEOOX0IUMO
HE TOJIbKO 3aKPEMJICHHUE 3JICKTPOHHBIX
JI0Ka3aTesIbCTB B 3aKOHE, HO U OIpeje-
JCHHE TOpsIKa HX MNPEAOCTABICHUS,
UCCIICIOBAHUS, XPAaHEHUs B MaTepHa-
Jax zena, MopsaoK X BO3BpaTa, OCTaB-
JeHHUs Konuu B Jjene. TOJNbKO Takum
00pa3oM MOMKHO HCKJIIOUHUTh HCKaxkKe-
Hus uH(opMmanuu, 3adUKCUPOBAHHON
B JIEKTPOHHOHU (hopMe.

Jiist aeKTpoHHO (hOPMBI XapakTep-
Ha ¢uKcanus nHPOPMAIUH C TIOMOILBIO
MAaIIMHHOTO KOJd, TO €CTh 3HAKOB, YTO
B ONPE/IEICHHON CTENIEHH CXOXKE C MUCh-
MEHHBIMH Jl0Ka3zaTesabcTBaMu. OJHaKO
JJIEKTPOHHBIE JI0KA3aTeNbCTBA HMMEIOT
CBOIO crenu(uKy, KOTopasi 3aKJII0yaeT-
Csl B CIICAYIOIIUX MPU3HAKAX:

1. HeBO3MOXXHOCTh HEOCPEACTBEH-
HOTO BOCHPHSITHS HH(POPMAINH, ITO 00-
YCIIOBIUBACT HEOOXOAMMOCTH HCIIOJb-
30BaHMsI TEXHUYECKUX M NPOTPAMMHBIX
CPEeACTB AJId [TOJIy4eHus cBelleHuil. B To
BpEeMsl KaK OCMOTpP TEXHUYECKOTO HOCH-
TeNs He NMPEeJOCTAaBUT HUKAKOW MH(Op-
MallM1 O ero CoziepKaHuu, MHpopManus
U3 NHUCbMEHHBIX WM BEIIECTBEHHbBIX
JIOKA3aTeJIbCTB MOXET OBITh ITOJIyueHa
YeJI0OBEKOM HETOCPEICTBEHHO MyTEeM UX
ocMoTpa.

2. Hannune TEeXHHYECKOTO HOCHTE-
151 nHGOPMaLMK, KOTOPBIH MOXET ObITh
UCIIOJIb30BaH MHOTOKPATHO.

3. Cnenududecknii mporece co3aa-
HUS U XpaHEHUs HHPOPMAIUH, KOTOPbIi
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JlaeT BO3MOKHOCTD JIETKO MEHSTh HOCH-
Tenb 0e3 MoTepu coAepKaHusA U Hao0o-
pOT, MPENOCTABISAET BO3MOKHOCTh BHE-
CeHMs M3MEHEHWH B cozaepkaHue 0Oe3
OCTaBJIEHHUs CIIEI0B HA HOCHUTEIIE.

4. OtcyTcTBHE NOHATHUS KOPUTHHAIDY
SIEKTPOHHBIX J0Ka3aTelIbCTB B CHIY
MOJIHOM HJCHTHYHOCTH 3IEKTPOHHBIX
KOTIMH.

5. Hannume cneun(puueckux «pek-
BU3UTOB», TAaK HAa3bIBAEMBIX METaJaH-
HBIX — HH()OpMAIMKU TEXHUYECKOTO Xa-
paxTepa, KOTopas 3aKOANPOBaHa BHYTPH
(aiinos.

Kpome Toro, cienyer ydects mps-
MYI0 3aBUCHMOCTB DJIEKTPOHHBIX JIOKa-
3aTeNIbCTB OT ammaparHoro oodecmeue-
HUS ¥ MHQOPMALMOHHBIX TEXHOJIOTHIA,
KOTOpBbIE MMEIOT TEHJAEHIHMI0O K Obl-
CTPOMY Ppa3BUTHIO U YCTapeloCTH IO
Mepe Hay4YHO-TEXHUYECKOIo Mporpecca.
B cBsi3u ¢ 3THM CyIIEeCTBYeT BO3MOXK-
HOCTh MOTEPU AOCTYyNA K IEKTPOHHBIM
JI0Ka3aTesIbCTBaM, KOrJa HU3-3a OTCYT-
CTBHUSI COOTBETCTBYIOUICH TEXHUKH WIIH
KOMIIBIOTEPHBIX IPOTPaMM, IEKTPOH-
HOE J10Ka3aTeabCTBO (haKTHUeCKU OyaeT
HEBO3MOJKHO IPOYMUTATh Jake NP Ha-
IMYuM (PU3NIECKOT0 HOCUTENs HHGOp-
Manuu. Hampumep, Ha CcOBpeMEHHBIX
MOPTAaTUBHBIX KOMITBIOTEPAX HEBO3MOXK-
HO pacro3HaTh MH(OpMAIHI0, KOTOpas
Obula 3anmucaHa Ha nepdoxaprax U Juc-
KeTax, a CaMble COBPEMEHHbIE M3 HUX
JaXke HE UMEIOT BO3MOXHOCTH CUHUTBI-
BaHUS ONTHYECKHX IMCKOB. DTOT (akT
noATBepxkaaeT Hed(PHEKTHBHOCTH OTIpe-
JEJIeHHUS DJIEKTPOHHBIX JI0KA3aTeIbCTB
IepeYHeM TeXHUYeCKHux cpencts. Kpo-
Me TOTO0, 3aKOHOJIaTEIbHOE 3aKpeIlICHHE
OJIHOI TEXHOJIOTUHU I'PO3UT OIPaHUYCHH-
€M JaJbHEHIINX Hay4yHBIX HCCIEI0Ba-
Huii. IMeHHO mo3ToMy MpH ONUCaHUHU
UIEKTPOHHBIX JI0Ka3aTeJIbCTB HEOOXo-
IUMO COOJIONaTh  TEXHOJOTMYECKYIO
HEUTPaNIbHOCTD U (PUKCHPOBATH HE MPO-
CTO INepeueHb BO3MOXKHBIX HOCHTENEH,
a XapaKTepHbIE NPU3HAKU CPEACTB JI0-
Ka3bIBAHHUA.

BoiBoabl. Takum o0pasom, dJek-
TPOHHBIE JIOKA3aTelIbCTBA — BECbMa
caMOOBITHasT M crHenuduuecKas 0pH-
audecKkas KOHCTPYKOHs. DTO Tpemyc-
MOTPEHHBIE 3aKOHOM IIPOLIECCYyabHbIC
(hopMBI IPUBIICUEHHSI HOCUTEICH MHUCh-
MEHHOH M ayQuOBU3yaJbHOH uHGOp-
Maluu B JIIEKTpOHHOH (opme, Tpedy-
IOIUX HCIOJB30BaHUS TEXHUYECKUX
U TPOTPAMMHBIX CPEJACTB A IONYy-
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YeHUs cBeACHUHM. [l HUX XapakTepHa
HEBO3MOJKHOCTb  HEMOCPE/ICTBEHHOTO
BOCHpHUATHS HHPOpPMALNKMU, 4YTO O0OY-
CJIOBJIMBAET HEOOXOJMMOCTb HCIIOJb30-
BaHUS TEXHUYECKHUX M MPOTrPaMMHBIX
CPEICTB JUIsl TIOJIyYEHHs CBECHUN U X
crnenrGUYecKux peKBU3UTOB (MeTalaH-
HBIX) — HH()OPMALIMU TEXHUYECKOTO Xa-
paxTepa, KOTopas 3aKOIMpOBaHa BHYTPH
¢aiinoB. Kpome Toro, y4uTsIBas, 4TO
ANICKTPOHHBII HOCHUTEIb MOXET OBITh
HCIIO0JIb30BaH MHOTOKPATHO, a crienu(u-
YECKHUH MPOLECcC CO3AaHUs M XPaHCHUS
nHopManuu B DJIEKTPOHHOH (opme
MIO3BOJISIET JIETKO MEHSTh HOCHTEIb
0e3 moTepu colepxaHHUi U HAaoOOpoT,
MIPEJOCTABISIET BO3SMOKHOCTh BHECCHHS
HW3MEHEHHH B cojaep)kaHue 0e3 ocTaB-
neHus cienoB Ha Hocutene. ITpu sTom
KOIIUH DJICKTPOHHBIX J0Ka3aTeIbCTB SIB-
JISFOTCSI TIOJIHOCTBIO MJCHTUYHBIMH, YTO
HCKJIFOYaeT MOHSATHE OPUTHHAJA B JICK-
TPOHHOH (opMe, HO ITO HE HCKIIOYa-
€T CyLIeCTBOBaHMs OyMa)KHBIX KOTHI
AJICKTPOHHBIX J0KA3aTeIbCTB.
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OPTAHU3AIIMOHHO-IIPABOBBIE ACTIEKTHI B3AUMOJIENCTBUS
HAIIMOHAJIbHOM MOJIMIIMU YKPAUHBI C IPYTUMU
IN'OCYJAPCTBEHHBIMU OPTAHAMMU B COEPE ITPO®PNJITAKTUKHA
AJIMUAHUCTPATUBHBIX IPABOHAPYIIEHUM
B IIPEAIITPUHUMATEJIBCTBE

Oubra KHPUYEHKO,
KaHJUJAT IOPUAUYCCKUX HAYyK,
JIOLICHT Kadeipbl aIMUHUCTPATHBHOTO NpaBa M Ipolecca
XapbKOBCKOTO HALIMOHAJIBHOTO YHUBEPCUTETA BHYTPEHHHX JIEIT

VK 342.9:[351.74:3354.72] (478)

Hnna TAPHASI-UBAHOBA,
KaHIUaT OPUANYECKUX HAYK, TOICHT,
JIOLEHT Kadeapsl aIMIHUCTPATUBHOTO TIpaBa U mporiecca
XapbKOBCKOI'O HALIMOHAIBHOI'O YHUBEPCUTETA BHYTPEHHUX JIEJI

AHHOTAIIUS

B crarbe ycTaHaBAMBACTCS MOHSTHE MPAaBOOXPAHUTEILHOM AESTEIBHOCTH, OMHUCHIBAIOTCS ee CyObekThl. [loauepkuBaeTcs, 4To
OCHOBHBIM CYOBEKTOM NPAaBOOXPAHUTEIBHOI JeATEeNbHOCTH B YKpauHe sBisiercs HarmoHansHas momuuust. Onpenensercst HopsioK
OCYIIECTBJICHHS JAHHBIM CYOBEKTOM JCATECIBHOCTH 110 NPEIYIPEIKICHUIO U IPECCUCHHUIO aIMUHUCTPATUBHBIX MIPABOHAPYLICHHUH B
MpeAnpUHUMATEIbCKON chepe.

JlokaspIBaeTCst HEOOXOAUMOCTD Pa3pabOTKU M UMIUIEMEHTALMH B YKpanHe eIMHOro HOPMAaTUBHOTO aKTa, KOTOPBIH perlaMeHTH-
poBaJjt ObI Ha 3aKOHOJATEILHOM YPOBHE IIPUHIIUIIBL, BUBL, (JOPMBI U METO/IbI B3AaUMOJCHCTBHS CYOBEKTOB ITPABOOXPAHUTEIBHOMN Jes-
TETBHOCTH MKy CO00# U IPYTUMHU roCyIapcTBEHHBIMU OpraHaMu B cdepe MpodHIaKTUKH aIMUHUCTPATHBHBIX MMPAaBOHAPYIICHHU
B NIPEIIIPUHAMATEILCTBE.

KumroueBble cj10Ba: IpaBOOXpaHUTENbHAS ACSATEIBHOCTD, TPABOHAPYIICHHE, TPEAIPUHUMATEILCTBO, B3aUMOJICHCTBHE, TOCYyNap-
CTBEHHBIE OPTaHbl.

ORGANIZATIONAL AND LEGAL ASPECTS OF THE INTERACTION BETWEEN THE NATIONAL
POLICE OF UKRAINE AND OTHER STATE AGENCIES IN THE SPHERE OF PREVENTION
OF ADMINISTRATIVE OFFENSES WITHIN ENTREPRENEURSHIP

Olga KIRICHENKO,
Candidate of Law Sciences,
Associate Professor at the Department of Administrative Law and Procedure
of Kharkiv National University of Internal Affair

Inna GARNAYA-IVANOVA,
Candidate of Law Sciences, Associate Professor,
Associate Professor at the Department of Administrative Law and Procedure
of Kharkiv National University of Internal Affair

SUMMARY

The authors of the article have established the concept of law enforcement activity, have described its subjects. It has been
emphasized that the main subject of law enforcement activity in Ukraine is the National Police. The procedure of realizing the activity
on the prevention and suppression of administrative offenses wi hin the entrepreneurship sphere by this subject has been determined.

The authors of the article have proved the need to develop and implement a single regulatory act in Ukraine that would regulate the
principles, types, forms and methods of the interaction of the subjects of law enforcement activity among themselves and with other
state agencies in the field of preventing administrative offens within entrepreneurship at the legislative level.

Key words: law enforcement activity, offense, entrepreneurship, interaction, state agencies

IMocranoBka mpodaembl. [106ans-

CranoBieHne YKpamHBl Kak IpaBo-  0OJ UeTOBEKa U IPaKAAHUHA OIPENCSILIIOT

HblE IpoLEecchl PeOpMHUPOBAaHHS BCEX
chep coumambHON JKU3HH B YKpanHe
B 3HAYUTEIBHOH Mepe OTPaKaroTcs Ha
rOCY/IapCTBEHHOH IOJIUTHKE U OpraHu3a-
MK (yHKIMOHUPOBAHUS BCEro Trocyaap-
CTBEHHOTO arapara.

BOIO JIEMOKPAaTHYECKOIO TOCyNapcTBa,
HUMIUIEMEHTALM HAIMOHAJIBHOIO 3aKO-
HOJIaTeJIbCTBA B €BPOIEHCKHE HOPMOT-
BOPYECKHE CTaHIApThl, NPUCOCIAUHEHHE
K MHPOBOMY IIPOIPECCHBHOMY cOO0OIIe-
CTBY, a TaKke obecriedyeHHe IpaB U CBO-

HOBBIE TIPHOPUTETHBIE 3a/a4M Ul BCel
TOCYIapCTBEHHON JIESTENBHOCTH, Ipe-
JKIIE BCEro MU IIPaBOOXPAaHMTEIBHOM.
CTOUT OTMETHUTB, YTO (hIarMaHOM IPaBo-
OXPaHHMTEIbHOU HEATENLHOCTH B YKpa-
uHe sBngercd HanuonanpHas nonuums.
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VIMeHHO 3TOT NPaBOOXPAaHHUTENBHBIN Op-
raH nperepren Haubosee CyleCTBEeHHbIC
HM3MEHEHUsI U CTaj JJAKMyCOBOW Oymaroit
BCEero Imnpouecca NIyOOKHX H3MEHEHUH
u peopM B 00J1acTH OXpaHbl U obecrede-
HUS TIPaB, CBOOO U 3aKOHHBIX HHTEPECOB
rpaXJaHUHA U TOCYIapCTBa, KOTOPHIE Ce-
TOJHS aKTHBHO PEATM3YIOTCSA B YKpauHe.

CeronHss Ha opranbl HarmoHambHOM
TTOJIMIIUY BO3JIOKCHO BBITIOJIHEHHWE 3HA-
YUTEIFHOTO MaccuBa (DYHKIUH II0 BBHI-
SIBJICHUIO, MTPOQIIIAKTHKE ¥ TPECEICHUIO
aJIMUHHUCTPATUBHBIX ~ IIPAaBOHApPYLICHU,
B TOM 4ucie U B cepe npernpruHIMa-
TenbCcKOM paesTenbHOCTH. Cremyer oT-
METUTb, 4TO A((DEKTUBHAS pearn3alus
BBILICYKAa3aHHbIX (YHKIMH HE MOXKeT
OBbITh OCyIIECTBIECHA 0e3 KOMIUIEKCHOTO
HCTIONIb30BAHUSI CUJI U CPE/ICTB OPraHOB
rOCYJapCTBEHHON BJIACTH, IyOJINYHOTO
yTpaBieHus, MPaBO3AMMUTHBIX U 0oOIe-
CTBEHHBIX OpraHU3aLUN.

AKTyaJlbHOCTh TeMbl HCCJIEI0Ba-
HUs. YKa3aHHOH IpoOJIeMaTHKoi B pas-
HOE BpeMs 3aHHMAJINCh TaKUE Yy4CHBIC-
aJIMUHHCTPATUBUCTHL, Kak: A. banmypka,
B. Kamno, H. Kopauenko, A. Kom3iok,
A. Poma. Ho, HecmoTps Ha 3T0, mpouec-
Cbl, TPOUCXOISIINE B BbIIIEYKa3aHHBIX
chepax OOIIECTBEHHOW >XU3HH B yCJO-
BUSIX MPOBEJCHUS aJIMHHUCTPATUBHOI
pedopMBl, 1O ceii IeHb CTaBsT nepe] y4e-
HBIMH MHOTO BOIPOCOB, TPEOYIOIIHX J0-
TIOJTHUTEIBHBIX HCCIIETOBAHUM.

H3no:xeHne 0CHOBHOIO MaTepHaJa.
Ilo HameMmy MHEHHIO, YCTAaHOBICHHIO
MPaBOBBIX M OPTaHU3AIMOHHBIX OCHOB
B3aWMOJICHCTBHSl TONUIMHA C JAPYTAMH
opraHaMH TOCYIapCTBEHHOW  BIIACTH,
OpraHaMH MECTHOTO CaMOYIIPABICHUS
1 OOLIECTBEHHBIMH OPraHU3ALMAMH 110
BBISIBIICHUIO M MPECEUEHUIO aJMHHU-
CTpPaTHBHBIX ITIPABOHAPYILIEHUH B cdepe
MPEANPUHUMATENILCKON  JIESITENbHOCTH
JOJDKHO — TIPEIIECTBOBATh I[TOHUMAHUE
MHCTHTYTa B3aUMOACHCTBHA Kak (uio-
co()cKo KaTeropuu.

ITo muenmo A. CrupkuHa, «B3auMO-
JICHCTBHUE — OJJHA U3 OCHOBHBIX (HHIOCOD-
CKHX KaTE€ropHii, OTpakaroIias IpoIeCcChl
BO3/IEHCTBUS PA3MUUHBIX OOBEKTOB APYT
Ha JApyra, UX B3aWMHYIO OOYCIIOBJIEH-
HOCTB ¥ NU3MEHEHHE COCTOSHUS FIJIH B3aH-
MOIIEPEXOJl, a TAKXKe MOPOKIEHUE OHUM
obObekToM apyroro» [1, c. 7].

B3aumopelictBue uMeer CBOU IpHU-
3HaKU, KOTOPbIE MO3BOJISIOT BBISIBUTH €TI0
CYTb U OTIPAaHUYMUTH OT MOAOOHBIX sBIIE-
Huil. Beienenue Toro uix HHOTro MpU3Ha-

Ka 3aBHCHT OT MHOTUX (haKTOpOB, Cpeau
KOTOPBIX — MOHUMAHHUE B3aUMOJCHCTBUS
B IIUPOKOM M Y3KOM CMBICIIE, COOTHOIIIE-
HUE KOOpIMHAIMK W B3anMOJEHCTBUS,
y4eT (HHIOCOPCKHUX aCIIEKTOB dTOTO IPO-
mecca, a Takke cepa OCyIIeCTBICHUS
MEpOIpUATHUH 110 B3auMojeiicTBuio. B ro-
CYJapCTBEHHOM YIIPABICHUH 3KOHOMUKOM
aKIEHTUPYeTCs BHUMAaHWME Ha OTpHLA-
TEJIbHOW HaNpaBJICHHOCTH B3auMOJICH-
cTBUsl (KOHKYpeHTHasi 60ps0a), B ciyuae
e MOJOKHUTEIBHOTO B3aUMOJICHCTBHS, ee
MIPU3HAKOM SIBIISICTCS TIOJyUCHUE MMYIIIe-
CTBEHHOH BBITOABI. Kpome Toro, HEKOTO-
pBIe yUeHBIE YKa3bIBAIOT U Ha IPyTHE MIPH-
3Hak# B3aumoercTBus. Tak B. Cymenko
MMOAYEPKUBAET, UYTO  B3aUMOJeicTBHE
TIOJIMIIUY ¢ APYTHMH OpraHaM# rocyaap-
CTBEHHOW BIIACTH, OpraHaM{ MECTHOTO
caMOympaBlieHHsT ¥ OOIIECTBEHHBIMHU
OpraHu3alMsIMH  HEOOXOIMMO paccMa-
TpHUBaTh M MHCCIEA0BaTh Kak MpoIecc,
KOTOPBIH OCYIIECTBIIACTCS, KaK MPaBHIIO,
B Ipezenax TrocyaapCTBEHHO-YIPaBIIeH-
yeckoi nestenbHocTH [2, ¢. 123]. B te-
OpHH YIPABJICHUS OpPraHaMK BHYTPEHHUX
JIeT1 B 11€JIOM M OpraHaMU MOJIMIMHU B 4acT-
HOCTH BIOJIHE HOAPOOHO C TOYKH 3PEHUS
TOCYJapCTBEHHOTO YINPABIECHUs IpOaHa-
JTU3UPOBAHBI MPU3HAKU B3aMMOACHCTBHS,
Cpear KOTOPBIX BBIACISIOT CIEAYIOIINE
[2, c. 298-299]:

— B3aMMOJCHCTBHE — JTO ONpEJIeIICH-
Hasl JIeSITebHOCTE;

— HaJIM4HMEe B ITOHM JEATEIHLHOCTH HE
MEHee JIByX CyOBEKTOB;

— COIVIaCOBAHHOCTh MEP C LIeIIbI0, Me-
CTOM, BPEMEHEM, METO/IaMH;

— HAIpaBJICHHOCTb (DYHKIIMOHHPOBA-
HHS B3aMMOJICHCTBYIOIINX CyOBEKTOB,;

— HaJIMYMe HOPMATUBHOW 0a3bl B3au-
MOJICHCTBUS,

— MOJIOKEHHE, 3aHNMaeMoe CyObeKTa-
MH B HEPAPXUU CHCTEMBI;

— coxepXaHHe 3ajad,
CyOBEeKTaMH B3aNMOACHCTBHS;

— COBMECTHAsI I TEITLHOCTD.

3a mocnemHWE TOABI IPENIPUHH-
MarenbcKas JIeATENBHOCTh B YKpau-
HE BBIIUIA HA HOBBIH KaueCTBEHHbIN
YPOBEHb,  YBEIMYMJIOCH  KOJHUYECTBO
CyObEKTOB  XO3SIICTBOBaHHUS, CTPEMH-
TEJILHO BO3POCJIO YUCIO (PU3HYECKHX
JHL-TIPEANPUHUMATEINICH, YTO, B CBOIO
o4epesib, MOBJIEKIO YBEIMYEHHE CTaTH-
CTUKH COBEpIICHHUsS MpPaBOHAPYIICHUI
B JIaHHOW cdepe, B TOM YHCIIE H aJIMUHU-
cTpatuBHBIX. Kpome Toro, BO3HUKIN Mpo-
OJIeMBbI, CBSI3aHHBIE C MOSBICHUEM TAaKOTO

pelraemMbIx

CyOBeKTa-TIpaBOHAPYIINTENSI, KaK IOpH-
JITYECKOE JIUIO0. DTHM OOBSICHIETCS TIO-
BBIILIEHHBI MHTEpPEC K BOIpPOCaM aJMU-
HUCTPAaTHBHOW OTBETCTBEHHOCTHU B cepe
MpeIIPUHUMATENBCKON eI TeIbHOCTH.

Kak ormeuaer B. IlaBaumucHko, aHa-
U3 CHUTyallud B HCCIeayeMoil cdepe
MOKa3al, 4YTO «PaclpOCTpaHEHHE YKIO-
HEHUS OT YIUIaThl HAJIOTOB U UHBIX MTPAaBO-
HapyUIeHU#H TpeOyeT KOMILICKCHOTO HC-
MOJIb30BAHUS CHJI U CPEIICTB Pa3TMYHBIX
TOCYIapCTBEHHBIX OpraHoB. lIpaBoHapy-
IIUTETN TPUMEHSIOT CJIOKHBIC (PUHAHCO-
BBI€ CXEMBI JUISI COBEPIICHHS HAJIOTOBBIX
MPECTYIUICHHH, WCHONB3YIOT BO3MOXK-
HOCTH (PUKTUBHBIX CyOBEKTOB MpeIIpH-
HUMarenbcTBa. Bee 310 3arpyaHsier mpo-
LECC BBIABICHUS  HEJOOPOCOBECTHBIX
HAJIOTOIJIATEIbIIMKOB U KOHTPOJIL HX
JesTenbHOCTU. J{J1s oCcyIecTBIeHUs! KOH-
TPOJILHOH JESATENFHOCTU Ha HAJUIeKAILIEM
YpOBHE HEOOXOAMMO HCIOJIL30BaTh 3HA-
YUTEIbHBIII 00beM HH(OpPMAIUH, B TOM
4ucle U TOH, KOTOPYIO MMEIOT B CBOEM
pacopsbKEHUH OPTaHbl MECTHOTO Camo-
ynpasinerus» [3, c. 95].

[lomuepkHeMm, 4YTO OXHMM U3 IIa-
BEHCTBYIOIINX KPUTEPHEB, IO3UTHBHO
BIIMSIIONIAX Ha JMHAMHKY TPEBEHTHBHOM
NIESITeIBHOCTH B 00JIaCTH  aJMHUHHCTpa-
THUBHBIX NIPaBOHAPYIICHUH B chepe nmpe-
MIPUHUMATEJIbCTBA, SBISETCS OpraHu3a-
LU COTPYIHUYECTBA, B3aMMOJCHCTBUS
U KOOPJAMHALUU AEATEIbHOCTH Tocynap-
CTBEHHBIX OPraHOB Pa3IUYHBIX YPOBHEH.
Hayunblit ananu3 B 9TOit 00gacTH MOKa-
3BIBACT, YTO B3aUMOJICUCTBUE COOTBET-
CTBYIOIIMX OPTaHOB U TEPPUTOPHATHHBIX
nozpazaenennii HaunonansHol nmonuuuu
VYKpauHbl ¢ APYTMMH OpraHaMy ITyOimd-
HOTO YTpaBICHHS W OOIIECTBEHHBIMH
opraHmzanusMu B cdepe INpeIrnpHHU-
MaresnbcTBa TpeOyeT akTuBu3annu. Kak
[IPaBUJIO, OHO HOCUT Pa3OBBIH Xapakrep
[3, c. 96; 4, c. 167]. B ocranbHbIX ciy-
Yasx UMeeT MeCTO IyOnupoBaHHEe (yHK-
LU yKa3aHHBIX OPraHOB IPHU PeaTU3aui
KOHTPOJHPYIOIIUX IOJHOMOYHHA B 00-
JACTH HEIOMYIICHUSI MPaBOHAPYIICHUH
B MPEINPUHUMATENBCKON JEeSTETbHOCTH.
MOXHO € YBEPEHHOCTBIO YTBEPKIATh,
4To 9Ta chepa AeSITETBHOCTH TMOIUIINN
Y YKa3aHHBIX BBIIIE OPraHOB M MO Cei
JIeHb 0CTAETCsl HEAOCTATOUHO YPETyIHpO-
BaHHOM Ha 3aKOHOJATEIILHOM YPOBHE.

Jnst  mpeanpuHUMATENbCKOM  Aes-
TEJIbHOCTU XapaKTEepHa CUTyallMsl, Korja
BO3ZHUKAIOT IMPUYUHBI M YCIOBHS, CIO-
COOCTBYIOIIIME COBEPIICHHIO IPaBOHA-
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PYIUCHUH, HO JUIS MX HPELyNpexICHUs
U TIPECEUCHUS Y OPTaHOB MOJIMIMU HEI0-
CTaTOYHO MoJHOMOYMH. B TO ’xe Bpems
B CHCTEME OpPraHOB MECTHOT'O CaMOYIIPaB-
JICHUs HE IPEeILyCMOTPEHBbI CIelHalb-
HBIE OpraHbl, 32 KOTOPHIMU ObLIN OBI 3a-
KPEIUICHbl COOTBETCTBYIOIIHME (YHKLUH
[3, c. 97]. UmeHnHO B Takux ciydasx
BO3HHMKAeT HEOOXOANMOCTH BO B3aMMO-
NEHCTBUM W COTPYQHHYECTBE OPraHOB
MOJMIUA C OpraHaMH MECTHOTO CaMo-
yHpaBieHHss ¥ OOIIeCTBEHHBIMH Opra-
HHU3ALHUAMHM, OCHOBHBIMH IPUHLHUIAMU
(DYHKIMOHMPOBAHHS KOTOPBIX SBISETCS
COYETaHHE MECTHBIX U I'OCYIAPCTBEHHBIX
MHTEPECOB, TOCYAApPCTBEHHOW IOAJCPK-
KA U TrapaHTHH MECTHOIO CaMOyIpaBlie-
Hus [3, c. 98; 5, c. 170].
B3aumopnelicTBie ymOMSHYTBIX Op-
TaHOB MO BBUIBJICHHIO, IIPECCUCHUIO
U npoduIaKTHKE aIMHHHCTPATHBHBIX
MIpaBOHApyIIeHWI B cdepe mpennpu-
HUMATEIbCKOH JIeSTETBHOCTH OCYIIeCT-
BIISIETCS] TAKKEe TIPH MPOBEICHUH OOIIEro
0CMOTpa MPOU3BOJICTBEHHBIX, CKIAICKHX,
TOPrOBBIX M HHBIX CITy)KEOHBIX MOMeIIe-
HHUH, TPaHCIOPTHBIX CPEACTB, JPYIUX
MECT XPAaHEHUsI M HCIIOIb30BAHHUS HMY-
mectsa [3, c. 98]. B cinyuae orcyTcTBHs
COOCTBEHHUKA MMYILECTBA €ro HHTEepe-
CBI IIPEJICTABIISIOT YIIOJHOMOYCHHBIE UM
JIMLA, HO TOJILKO MPU HAJMYMU JJAHHBIX O
HApYIICHUSIX, KOTOPbIE MOTYT HPUBECTH
K YTOJIOBHOH MJIM aJMUHHUCTPATUBHOU OT-
BETCTBEHHOCTH, @ TAKKE P HAPYIICHUH
3aKOHOJIATEIbCTBA, PEeryIupyromero ¢u-
HAHCOBYIO, XO3SHCTBEHHYIO W MpEIIpH-
HUMAaTEeJbCKYTO JIeSITeNEHOCTS [6, . 223].
OnepaTuBHBIE IOApA3/EICHHUS I10-
JHMLUK 9acTO IOIY4YaroT MHPOPMAIHIO O
cyObeKTax MpeArnpUHUMATENbCTBA U J1es-
TEJILHOCTH OTJENIbHBIX (PM3MYECKUX JIMLL,
KOTOpbIE HE3aKOHHO BBO3SIT HA TEppH-
TOPUIO YKPaWHbI 3HAYMUTEIbHBIC MapTUH
KOHTPaOaH/IHBIX MOJAKIIM3HBIX TOBAPOB.
Oco0oro BHUMaHHUS, B TOM YHCIIE M CO
CTOpOHBI OpraHoB HarpoHanbHOW mOJH-
iy, Tpedyer Npo(dUIaKTHKa HE3aKOH-
HOTO BBO3a TAKHX TOBAPOB BO3/YIIHBIM
U MOpCKHM TpaHcropToM. CoOBMECTHOE
[POBE/ICHUE MEPOIPHUITHH  MONUIUCH
U JIPyTHMH OpraHaMU MyOJIMYHOTO aMH-
HUCTPUPOBAHUSI [IPH MOAJICPIKKE OPraHOB
MECTHOTO CaMoOyIpaBjieHus U oOle-
CTBEHHBIX OPraHM3AIM MO3BOJIUT TOBbI-
CHUTBb IIPOLIEHT NPEJOTBPAIICHHBIX NPaBO-
HApYyLICHUH, a TaKkKe JTOKyMEHTHPOBATh
(hakThl KOHTpaOAHIHOTO BBO3a TOBApPOB
Ha TAMO)XCHHYIO TEPPUTOPHIO YKPaUHBI.

Cormacumcst c YTBEPKICHHUEM
B. IlaBauueHko O TOM, 4TO COBPEMEH-
Has TPECTYMHOCTh TPHOOPETAET TPaHC-
HaHHOHaHBHBIﬁ XapakTep, IMO3TOMY aK-
THUBHU3AIUSA B3aHMO}IeﬁCTBHH OpraHoB
HanuonansHOlM monaumuu ¢ APYrHMHU
TOCYAapCTBEHHBIMH M HETOCYJapCTBEH-
HBIMH OpraHaMH 110 BBISBICHUIO U ITpece-
YEHUIO aJIMUHHCTPATHBHBIX IIPABOHApY-
meHnit B cdepe NpearpuHUMATEIbCKON
JACATCIIbHOCTHU 0COOEHHO AKTyaJIbHa
[3, c. 96].

Pacmmpenne MexrocyaapcTBEeHHBIX
CBSI3€H M aKTUBHBIC NTPOIIECCHI €BPOUHTE-
rpauuu YKpauHbl IPUBEIN K YBEIHYCHHUIO
B CTpPAaHC KOJIMYCCTBAa WHOCTPAHIICB, YTO,
B CBOIO OY€pEe/b, BBI3BAIO PsI TPOOIEM:
HE3aKOHHOE NpeObIBaHNE HA TEPPUTOPUH
YKpaI/IHBI HWHOCTPAHHBIX I'paxJaH, Cpean
KOTOPBIX MHOI'O JIMI[, HE3aKOHHO OCYy-
IIECTBIAIOINUX TPYAOBYIO AEATEIBHOCTD
Ha TEPPUTOPHHU CTPAHBI U YKIOHAIOIIUXCS
OT YILIaThl HAJIOTOB.

COBMECTHO € OpraHaMH MECTHOTO
CaMOYIIpaBJIEHUs IPaBOOXPAHUTEIBHBIE
OpraHbl MMPOBOIAT PEHIIBI C LIEIbIO BBISB-
JICHWA W BBIABOPCHUA 3a MPEACIJIblI TOCY-
JapCTBa TaKUX JIMII, a TAKXKEC OCYIIECTBIIA-
I0T OOIIHIA KOHTPOJIh 32 UCTIOIB30BAHUEM
MIPUBJICYCHHBIX AJIS TPYAOBOH JEATEIBHO-
CTU Ha TEPPUTOPUM YKpPaUHbI MHOCTPaH-
II€B B YCTAHOBJICHHOM 3aKOHOM IIOPAAKE;
IIPOBOJAT MEPOIIPUATUS 110 HCKOPECHCHHUIO
HE3aKOHHOTO 000pOoTa HapKOTHUKOB, KO-
TOpLIﬁ YK€ HaBHO SBJISACTCA JIATCHTHBIM
HpeIMETOM IpPEeIIPUHUMATEILCKON J1es-
TeNbHOCTH [4, c. 59].

Cucrema B3aMMOJCHCTBUS TOJMLMU
U OPraHOB MECTHOIO CaMOyIIpaBICHUS
B cepe mpeaynpexaecHus aIMUHUCTpA-
TUBHBIX MPABOHAPYIICHUH B MPEANPUHHU-
MaTeJIbCTBEC JOJIKHA OXBAThIBATh HeJ’ILIﬁ
P KPUTEPUEB, BKIIIOYAs OTallbl IPOTHO-
3UPOBAHMUS, IIPEJOTBPALICHHUS U COOTBET-
CTBYIOLIEH OATOTOBKH JIMYHOIO COCTaBa,
a TaKXKC YCTpaHCHUA HOCJICZ[CTBI/Iﬁ 110-
JOOHBIX TIPABOHAPYILIEHUH.

IToka MPOCICIKUBACTCSA TCHACHIUA
K HEraTMBHOW OLICHKE MOJOOHBIX IpO-
[IECCOB CO CTOPOHBI TPaXkIaH, KOTOpbIE
BOCHPUHUMAIOT TaKUE MEPOIIPUATHS KaK
OIIpe/IeNICHHbIE PETIPECCUBHbIE MEPBI, IPH
KOTOPBIX BBIABIIAIOTCA HEAOCTATKH U IIPU-
BJICKAKOTCA K OTBETCTBCHHOCTHU BHUHO-
BHBIE [3, ¢. 95]. OnHaKo ecTh OCHOBAHHS
YTBEPXKAaTh, 4YTO Takasd IPCBCHTUBHAA
JIeATEIIBHOCTh CO CTOPOHBI TOCY/apCcTBa
sBisiercst apdexTrBHOIL. Ocobyro akTy-
AIBHOCTh JTOT MPOIECC TPHOOpeTaeT
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C BHEJPEHHEM B IOCIEIHHE TOJbI B Ha-
mel crpane Takod (OpMBI (PHHAHCOBOTO
KOHTPOJISI, KaK TOCYIapCTBEHHBINH (hUHAH-
coBbIH aynuT [3, c. 99].

Iopsimox B3amMoneiicTBUSI OpPraHOB
HanumonansHolt monmuuuu YKpauHsl, op-
TaHOB IMyOJMYHOIO aJMHUHHUCTPUPOBAHUSI
U TOCYIapCTBEHHBIX OOIIECTBEHHBIX Op-
TaHu3alui  OMpeneNsieT 3aKOHOJAaTelNb-
CTBO, KOTOPOE pPEMIaMEHTHPYET HOPMBI
TTOBEACHUS JAaHHBIX CyOBEKTOB B HCCIIE-
nyeMoit cepe.

BoiBoabl. IlogpITOKMBast — M3JI0-
JKEHHOe, HEeoOXOIMMO OTMETHTBh, 4TO
JUTSL YCIIEIIHOTO B3aMMOJEHCTBHS I10-
JUIUN C APYTHMH OpraHaM¥ Tocyaap-
CTBEHHOW BJACTH, OpraHaMH MECTHOTO
CaMOyNpaBleHUs M OOLIECTBEHHBIMH
OpraHu3aIUsIMU C [ENbI0 TPOQUITAKTH-
KU aJMUHHCTPAaTUBHBIX IMpPaBOHAPYIIIE-
HUW B cdepe mOpeanpUHUMATEIbCKON
NeSATENbHOCTU ClIeyeT pa3pabaThiBaTh
COBMECTHbBIC PEKOMEHIAUMU s d¢-
(EeKTUBHOTO KOHTPOJIS 32 MPOBEICHHEM
¢unancoBbIX omnepauuii. Kpome Toro,
OeccropHO TO, 4YTO CErogHs Heo0Xo-
IUMBI pa3paboTKa W HMMITIEMEHTAIHs
€MHOTO HOPMAaTHBHOTO aKTa, KOTOPBIH
periaamMeHTHpOoBall ObI Ha 3aKOHOJATEIb-
HOM YpPOBHE TOPSIAOK OCYIIECTBICHHS
TaKOTO COTPYIHHUYECTBA, yCTaHABINBAI
OBl IPUHLIUIIBL, BUJIBI, GOPMBI K METOJIBI
B3aUMOJICHCTBUSI CyOBEKTOB MPAaBOOX-
pPaHUTENbHOMN JACSITeIbHOCTH B HCCIEAY-
emoii chepe. B 3TOM HOpMATHBHOM aKTe
cienoBasio Obl 3aKPEMUTh YSTKUH mepe-
4YeHb TAKUX CyOBEKTOB, MPEXIE BCe-
TO OpPraHOB HWCIHOJHHUTENbHOH BIACTH,
OTIPEAENUTh UX MpaBa U 00s3aHHOCTH, a
TaKKe JETAIN3UPOBATH MOPSIOK KOOp-
JTUHAIH YTHUX OPTaHOB B MIPOIIECCE OCY-
MIECTBJICHHUS B3aWMOJEHCTBHUS, B YaCT-
HOCTH B cdepe ImpeanpHHUMAaTeIbCKOH
JIeSITEIBHOCTH.

Cunraem, 4TO TaKOW 3aKOH CMOXKET
B TOJHOW Mepe BBINOJIHUTH OTBEICH-
HYI0 €My CHCTeMOOOpa3ymIlyro 3aja-
4y, CTaHET IPaBOBOl OCHOBOW i Ha-
NaXKUBAHUS KOHCTPYKTHBHOTO Haiora
OpraHoOB MOJIUIUU C APYTUMHU OpraHaAMHU
TOCYJapCTBEHHON BIACTH, OpraHaMu
MECTHOTO CaMOYIpAaBICHUS U 00IIe-
CTBEHHBIMH OpPTAaHM3AIMSIMH B cdepe
npoUIaKTHKH AIMUHUCTPATHBHBIX
MpaBOHAPYIIEHUH B  TpeANpHUHAMA-
TEIBCTBE, OyJeT CHOCOOCTBOBATH IIO-
BBIIICHHUIO PE3YIBTaTUBHOCTH U 3 dex-
TUBHOCTH HMX (YHKIMOHHPOBAHUS IS
JIOCTYDKEHUS 001Iei 1emu.
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BO3MOXHOCTHU NCIOJIB30BAHUS
CHELUAJIBHBIX 3HAHUN
NP PACCJIEJJOBAHU Y MOIIEHHUYECTBA
B BAHKOBCKOW C®EPE

Jleonun KPUYIIEHKO,
COHCKaTellb
HanmonanbHo# akageMun NpoKypaTypbl YKpauHbl

AHHOTADIUA
B crarpe paccmarpuBaroTcsi pOpMBI IPUMEHEHHUS CIICIMAIBHBIX 3HAHUH MPU pac-
CIICIOBAaHUM MOILICHHUYECTBA B OAHKOBCKOH cdepe. YKa3aHO Ha MPABOBBIC ACIICKTHI
MIPUMEHEHHs CHENMAIbHBIX 3HAHUH B paMKax YrOJOBHO-IIPOLECCYaIbHOIO 3aKOHOAA-

TENbCTBA YKPaWHBIL.

KitroueBbie cJIoBa: CrielUaIbHbIC 3HaHUA, OCBCIOMJICHHOC JIUIIO, Cy)ICGHaﬂ OKCIIEPTHU3a.

POSSIBILITIES OF USING SPECIAL KNOWLEDGE
IN THE INVESTIGATION OF FRAUD IN THE BANKING SPHERE

Leonid KRIUSHENKO,
Applicant
for the National Academy of Prosecution of Ukraine

SUMMARY
The article discusses the forms of application of special knowledge in the inves-
tigation of fraud in the banking sector. The legal aspects of the application of special
knowledge within the framework of the criminal procedure legislation of Ukraine are

indicated.

Key words: special knowledge, informed person, forensic examination.

IMocranoBka mpodaemsbl. HeoOxo-
IUMOCTh TPUMEHEHHUS CIELHAIbHBIX
3HAaHUIl TpU pacClieIOBAHUU MOIICH-
HUYECTB B OaHKOBCKOI chepe 0Oycnos-
JIeHa OTJENbHBIMU (DakTopamu, Cpeau
KOTOPBIX CIIEIyeT OTMETHTh IpeIMET
MIPECTYNHOTO IOCITaTeNbCTBA, CHOCO0
COBEpPILIEHHSI U OCTAaBJICHHbIE Ha MECTe
IIPOUCLIECTBHS cielbl. B 3ToM cMmbIcie
UCIOJIb30BAaHUE CHEIHMAIbHBIX 3HAHWH
B IIpolecce A0cyneOHOro paccliiesoBa-
HUS B COOTBETCTBHUU CO CT. 2 YTOJOB-
HOTO TpOILEeCcCyalnbHOTO Komekca (aa-
nee — YIIK) Vkpaumnsl obecmeumBaeT
OBICTpOE, MONTHOE M OEeCHpHCTPAacTHOE
paccienoBaHue M cynebHoe pasbupa-
TEJIHCTBO.

AKTYyaJIbHOCTh TeMbI HMCCJIEI0Ba-
HUSI TTOJITBEPIKJIAETCsI CTENICHbIO Hepac-
KPBITOCTU 3asBJIEHHOH NPOOIEeMaTHKH.
[pectymienuss B OaHKOBCKOW cdepe
SBIISIIOTCSL OJHUMHU M3 CaMbIX OIACHBIX
B 3KOHOMMKE, MTOCKOJIBKY OHHM HAaHOCST
yiepd (U3MYEeCKUM H IOPUAHYECKUM
UM, AeCTa0MIN3UPYI0T YKOHOMHYE-
CKO€ pas3BUTHE JIOOOro0 TrocyaapcTsa.

CoBpeMeHHOEe Pa3BUTUE TEOPUH KPUMHU-
HAJUCTHKU U MPAKTHKU PACCIICIOBAHHUS
MPECTYMJICHUH MOATBEPKIAET HE0OX0-
JIUMOCTh KOMIUIEKCHOTO HCCIIEIOBAHMS
BO3MOKHOCTH HCITOJIb30BAHUS CHEIH-
aTpHBIX 3HAHUN TPH PpacCieOBaHUH
MOIIEHHHYECTB B OaHKOBCKOH cdepe.
[TooToMy BO3HHKIIAa HEOOXOJUMOCTH
B IPOBEJEHUH aHHOTO HAyYHOIO WC-
CJIeIOBaHMS.

Cocrosinue wuccaegoBanusi. Ilpo-
OleMy UCIOJB30BaHUS CIEHHUATBHBIX
3HAHMM TpPH PACCIEIOBAHUU MOIICH-
HUYECTB B OAHKOBCKOW cdepe u3ydaiau
MHOTHE OTEYECTBEHHBIC U 3apyOeIKHBIC
yuensie: A.M. Bunbepr, O.B. Kyp-
man, O.Il. byman, C.C. YepHsBckuii,
P.C. benkun, JI.5. [pankun, B.1O. lle-
nutbko, A.®. BonoOyes, [.A. Marycos-
cknii, O.JI. Mycnenko, O.B Bomnoxona,
A.B. lynos, B.E. Konosaosa u sp.

Heabo m 3apaveil cTaTbu SBIIS-
€TCsl HUCCIIeJJOBaHHE OCHOBHBIX (OpM
WCIIONIb30BaHUsI CIEIUANBHBIX 3HAHUH
MpU  pacclieJOBAHUH MOIIEHHUYECTBa
B 0AHKOBCKOI cucTeMe.
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H3no0:xeHue OCHOBHOIO MaTepu-
aja. B ropunuueckoil nureparype Bbl-
CKa3BIBAJIUCH OIpE/eJIeHHbIe coo0pa-
JKEHHS 110 TIOBOY (hOPM HCTIOTH30BAHMS
CIIeIUaIbHBIX 3HAHWH TIPU paccienoBa-
HUU TPECTYIUICHHH B HYKOHOMHYECKOH,
0aHKOBCKOIl M XO34HCTBEHHOH cde-
pax [11, c. 206-209; 14, c. 196-199;
5,¢.169-175; 6, c. 154-156; 4, c. 196].
OnHaKO Hay4YHbIE UCCIIEAOBAHUS JaHHO-
ro BOINPOCA OTCTAIOT OT COBPEMEHHBIX
norpedHOCTel A0CyaeOHOro paccieno-
BaHMUS MOIICHHMYECTBA B OAaHKOBCKOM
cepe.

CrnennanbpHble 3HAHUS HPH pacclie-
JIOBaHUHM MOILICHHUYECTBA B OaHKOB-
CKOl cdepe TPHUMEHSIOTCS B paMKax
B3aMOACHCTBYS MEKIY WICHAMH CJIE]-
CTBEHHO-ONEPATUBHON TI'pynImbl (cieno-
BaTeJb) M OCBEJOMIICHHBIMH JIMIIAM , 00-
JIQIarOIIUMU CTIeHaJIbHBIMI 3HAHUSIMHU.
Bo Bpemst mpakTHueCKOl IesTeIbHOCTH
[IPABOOXPAHUTEIIBHBIX ~OPraHOB  BO3-
HUKAIOT M Pa3BUBAIOTCS HOBbIE (OPMBI
B3aMMO/ICHCTBUS CIEI0BATEIS C TAKUMHU
nunamu. Peds uuer o nuuax, obianao-
IIMX CIELUATbHBIMU 3HAHUSAMH B 00Ja-
CTHU YKOHOMHUKH, OyXTaJITepCKOTO yUeTa,
(buHaHCOB, OAHKOBCKO# AESITEIbHOCTH,
ayJMTa, HAJIOTOB, KOMIIBIOTEPHBIX TEX-
HOJIOTHH ¥ TEXHUKH, HE 3aMHTEPECOBaH-
HBIX B pE3yibTaTax pPEIICHHs YyTOJOB-
HOTO TIPOM3BOJCTBA M IPHUBIEKAEMBIX
YIOTHOMOYEHHBIM JINI[OM WIJIM OPTaHOM
i obecrieyeHus OBICTPOTO, IMOJIHOTO
u  OecnpUCTPaCTHOTO pacclielOBaHUs
u cyaeOHOro pasbuparenbcTBa IyTEM
NPUMEHEHUs]  CHEUMANbHBIX  3HAHWH
[17, c. 175-178]. IloaTOMYy JIOTMYHBIM
SBISICTCS pAacUIMpPEHHE I'PAHHIl PUMe-
HEHHMsI CIEUUANbHBIX 3HaHHH: 1) mo ux
pacrnpoCTpaHCHHUIO Ha Pa3IHYHbIC BUIbI
CYAOMPOU3BOACTBA U 2) 3a CUET yBEIH-
YEHUS MO3HABATEIBHBIX BO3MOXKHOCTEH
[1, c.32-33; 22, c. 124-125].

DopMBI UCTOTB30BAHUS CIIEIHAIb-
HBIX 3HAaHHU B paMKax paccCieJOBaHM
MOIIIEHHHUYECTBAa B OaHKOBCKOI cdepe
(npoueccyanbHble M HENpOLEcCyasb-
HBIE) MOYKHO IPEACTABUTH CIEIYIOUIUM
o0Opazom:

1) mpuBIeYEeHHE OCBEIOMIICHHOTO
nuna (CrenuaincTa) K CleACTBEHHBIM
(pa3bICKHBIM), HETJIACHBIM CJEICTBEH-
HBIM (Pa3bICKHBIM) M HHBIM IpoOlEeccy-
AJIBHBIM JIEUCTBUSIM;

2) mpUBJIEUCHHUE YKCHEPTa I MPO-
BEJICHUS Cy/IeOHBIX SKCIIEPTH3;

3) monpoc OCBEIOMIICHHBIX JIHII;

4) m3yueHue ciegoBaTelIeM CIENH-
aJBHBIX BOIPOCOB B paMKax IOATOTOB-
KU K TIPOBEICHUIO CIEACTBEHHBIX (pa-
3BICKHBIX) M HEIJIACHBIX CIICCTBEHHBIX
(pa3BICKHBIX) IeHCTBHI.

Pemass Bonpoc o BbIOOpE TOH MM
nHOW (OpMBI HCHONB30BAHUS CIICLH-
aJIbHBIX 3HAHWH, HE0OXOAUMO HCXOIUTh
U3 TOro, 4to: 1) crnenuaibHble 3HAHUS
UCHOJIB3yeTCsl ANl yCTaHOBIEHUS, HC-
CIICZIOBAHHUS M OLICHKHM OTIENIbHBIX 00-
CTOATEIbCTB  YTOJIOBHOTO IPOU3BOJ-
cTBa; 2) BbIOOD 000 HOPMBI TOIIKEH
ObITH 1eNIec000pa3HbIM, dPPEKTUBHBIM
U TaKTUYECKU OOYCIIOBJICHHBIM; 3) He-
00XOAMMOCTb y4eTa CyLIECTBEHHOCTU
ycTaHaBIMBaeMoro Gaxra wiIm 00CTO-
ATENbCTBA B MpOIlECCE JOKAa3bIBAHMS;
CBOIICTBa U COCTOSTHUE OOBEKTOB, TIPE]-
METOB, JOKYMEHTOB, TPEOYIOMHX WC-

HOJIb30BAHUS  CICLHMAJbHBIX 3HAHUIA;
MOMEHTa HPUMEHEHHS M BPEMEHHOTO
(dakropa.

Opnoit w3 GopM UCHOIB30BaAHUS
CIELMANbHBIX 3HAHWH SBISETCS IPH-
BJICYCHUE CIICLUAINCTA K IIpOBEJe-
HUIO CIIEJICTBEHHBIX (Pa3bICKHBIX), HE-
TJIACHBIX CJIEJICTBECHHBIX (Pa3bICKHBIX)
U MHBIX IMPOLECCYyaJbHbIX JEeHUCTBUHN
(ct. er. 71, 72, 79, 80, 224, 226, 227,
228, 236, 237, 240, 245 VIIK VYkpan-
Hbl). Tak, TpHBIeYEHHE OCBEIOMIICH-
HBIX JIUI] K POBEJICHUIO CIICACTBEHHBIX
(pa3sickubIX) neiicTBuil (mamee — C(P)
JI) M HermacHBIX CIEACTBEHHBIX (pa-
3BICKHBIX) neicTBuil (manee — HC(P)
1) oOycnoBiieHO, C OXHOI CTOPOHBI,
OTCYTCTBHEM Yy CII€ZOBaTeNsl COOTBET-
CTBYIOIIMX 3HAHHH MJIM HABBIKOB I10 UX
MOATOTOBKE W IIPOBEJCHHUIO, a C Jpy-
roii — TpeOOBaHUSIMHU [[EHCTBYIOLIETO
3aKOHOJATEeNbCTBA YKpauHbl. B TO *xe
BpeMSI UIMEHHO IPHUBJICUCHUE OCBEAOM-
JICHHBIX JIUI] B IPOIECC pacciIel0BaHus
IOJDKHO OTBeYaTh TpeOoBaHUSIM 3a-
KOHHOCTH, KOMIIETEHTHOCTH U Oecrpu-
cTtpacTHOCTH. HeoOXoqmmMo OTMETHTBH,
YTO OCBEIOMJIEHHOE JIMIIO0 MOXXET IIpHU-
BJIEKAaThCSI Ha JI00OM 3Tame aocyned-
HOTO paccieqoBaHus (0 MPOBEICHMS;
Bo Bpems u nocie 3aBepmenus C(P)/1),
a TaKk)Ke B paMKax IpOBEICHUS orepa-
TUBHO-PA3bICKHBIX Meponpusatuii. Pe-
3yJIbTaThl aHKETHPOBAHUS CJIeJOBaTENeH
Hanwnonansuoii monuuu u I[Ipokypary-
pBl YKpauHBI CBHAETEILCTBYIOT O TOM,
YTO OCBEAOMJICHHBIC IIHIA TPUBIEKA-
10TCS UIs: 1) ySCHEHUS U Pa3bsICHEHUS
BOIIPOCOB, TPEOYIONNX CHEIUATBHBIX
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3HaHUH, U1 00HapyXeHus, puxcanuu,
M3BATHS CIIEI0B M BEIIECTBEHHBIX JI0Ka-
3aTeJIbCTB, HEAOIYIIIEHUS YHUUTOKCHHS
WM TIOBPEXIEHUsI 00OHAPYKEHHBIX Clie-
JIOB, TIPEIMETOB, JJOKYMEHTOB; 2) Orpe-
JEJICHUsT TEPPUTOPUH U CIOCOO0B 00-
Hapy>KeHHs, UCCIEIOBAHUS M H3BATHA
cienoB, MHpopManuU (IOKYMEHTHPO-
BAHHOH U 3JIEKTPOHHOM), a TAKXKE Belle-
CTBEHHBIX JJOKA3aTENbCTB; 3) ompeaese-
HUS B3aMOCBSI3U OT/JICJIHBIX 00BEKTOB,
MPOLECCOB W SIBICHWH; 4) OKa3aHHI
MTOMOIIM B HCHOJBb30BAHHH KOMILICKCA
HAyYHO-TEXHHYECKHUX CPEJCTB; 5) KOH-
CYJIbTAaTHUBHON M aHAJIMTHYECKOW MOMO-
M U JIp.

B pamxax paccrmenoBaHHs MOIICH-
HUYeCTBa B OaHKOBCKOH cdepe mpu-
BJICKAIOTCSl CIICLUAIMCTBI B 0O0JACTH
OyXraitepckoro yd4era; (HUHAHCOBO-
XO3SUCTBCHHBIX OMEpalHil; KOMIIbO-
TEepHOH TeXHUKU W mHpopmauuu; OaH-
KOBCKO# cdepe, a Takxke oOnagaroniie
CHeIHMaNbHBIMU 3HAHUAMU B o0JjacTu
KpuMuHanucTuKu. Hampumep, crenu-
aJMCT B 001acTu OyXTrajaTepcKoro yyera
MOXET TIPEAOCTABUTh KOHCYJIbTAIUH,
Kacatouecs: 1) npoueaypsl ABHKCHHS
JIEHEKHBIX CPEJICTB; 2) TOKYMEHTAIbHO-
ro GUKCUPOBAHUSI U ydeTa PUHAHCOBBIX
omepanuii; 3) Oyxraarepckoi OTUeTHO-
ctu; 4) HOPMAaTUBHBIX aKTOB, PErYIHPY-
IOIMX OTHOIIEHHS B obmactu Oyxrai-
TEPCKOTO ydeTa M HaJOTOOOJIOKEHUS,
5) HOCTAaHOBKH BOIIPOCOB Ha IOIPOCE;
6) monboopa HEOOXOAUMBIX ISl TIPEIb-
SIBIIGHUS TOKyMeHTOB [14, c¢. 196-199];
6) pa3bsACHEHMs HA3HAUCHUS U XapaKTe-
PUCTHKH JOKYMEHTOB, UX B3aUMOCBSI3U
npu otoOpakeHHH (UHAHCOBO-XO35H-
CTBCHHBIX OIEpalnuid, MopsaKa 3aroi-
HEHUS U CPOKOB MPOXOKACHUS 11 PUK-
CallM B OTYETHBIX PErucTpax, a TaKxe
CpPOKOB M MecTa xpaHeHus [15, c. 161].
CriequayiucT B 001aCTH KOMIIBIOTEPHON
TEXHUKHU OKa)KET MOMOIIb B: 1) ompene-
JCHUH cTaTyca OOBEKTOB KaK MalllWH-
HBIX HOCHTEJeH HH(pOpMaluu, X Co-
CTOSIHUSI, HA3HAYCHHS K 0COOCHHOCTEH;
2) uccieq0BaHuM JIOKYMEHTHPOBAHHOM
1 KOMIBIOTEPHOUW HHPOPMALINH, BKIFO-
yasi IIOMCK ¥ BPEMEHHBII IOCTYH K HEl;
3) BBIABICHMM NPU3HAKOB U CIIEIOB
BO3/ICHCTBUS Ha MalIMHHBIE HOCHTEIH
uHdopmanuu U Ha camy UH(GOPMALHUIO;
4)  OCYyLIECTBICEHHH BCIIOMOTaTelb-
HBIX JICMCTBUI IO BBISBICHHIO, 3aKpe-
IUICHUIO W U3BSATHIO JI0KA3aTeIbCTB
[13,¢. 219].
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CyliecTByIOT OIpEJeNICHHbIE 0CO-
OEHHOCTH ITPUBJICYECHUS 00A3aHHBIX JIMIL
(cneunanucrtoB) k mposeaenuto HC(P)
J, K KOTOpbIM B KPMMHHAJIUCTHYE-
CKOM JINTepaType OTHOCAT CleIyIolue:
1) cnenuanuct, y4acTBYIOIIUN B UCCIIe-
JOBaHUHM MaTepHajoB MO pe3yJbTraTam
nposenenust HC(P)/l, nomxken, B coot-
BETCTBUU C JCHUCTBYIOLIUM 3aKOHOJA-
TEJNBCTBOM, UMETh AOIYCK K TOCyaap-
CTBEHHOM TallHE COOTBETCTBYIOLICH
¢opMBI; 2) B KadecTBE CIIEHHUAIHCTA
MOXET OBbITh NpPHUIVIALIEH COTPYAHUK
(paboTHHUK) opraHa, KOTOPOMY CJIeJIOBa-
teneMm nopyueno nposenenne HC(P)/,
B TOM YHCIE COTPYAHHK COOTBETCTBY-
IOLIEr0 ONEpPaTUBHOTO IMOAPA3eNICHHS,
oOnajaouui  cnenualbHbIMU  3HAHU-
SMM W HaBBIKAMH NPHUMEHEHHs TEXHHU-
YECKUX MJIHM WMHBIX CPEJICTB, KOTOPBIi
MOXET JaBaTh PEKOMEHJAIMU ClIe0Ba-
TEJI0, IPOKYPOPY B XOE UCCIICAOBAHUS
MaTepHaOB O Pe3yJbTaTax MPOBEICHHS
HC(P)[. HWccnemoBanme comepxaHUs
nesitenbHOCTH 110 Tiposenenuto HC(P)[Q
1 MCIOJIb30BaHUE UX PE3yIBTATOB B YTO-
JIOBHOM HPOM3BOJCTBE IO3BOJIAIOT BBI-
JICIUTh HAlpaBJICHUs. HCIIOJIb30BaHUA
CJIeJIOBaTesIMHU U CIICLUAINCTAMU CIe-
LMAJIBHBIX 3HAHUH B CBSA3M C IpOBEJe-
nuem HC(P)/: a) mis ux moAroToBKH,
0) HEMOCPEACTBEHHO BO BpPEMs UX IMpPO-
BeZleHUs; B) Juid Quxcauuu, ohopm-
JICHHUS TIOJyYCHHBIX PE3YJIBTaTOB M HMX
XpaHEeHHUs; T) IPU MPOBEACHUH UCCIIENI0-
BaHUIl MOJNy4YEHHBIX MarepuanoB. Tak,

CrIeuaJucCTbl MOI'YT TIIpEAOCTAaBJIATH
CJICA0BATCIIIO KPUMHUHAJIHUCTHYCCKYIO,
KOHCYJIbTaTUBHY1O, METOAUYECKYIO

U TEXHHYECKYIO TOMOIIb 33 KaXKIOMY
13 yKa3aHHbBIX HanpaBieHui. [lepBas n3
HHX CBSI3aHA C OKa3aHUEM ITOMOIIIH B BbI-
SIBJICHUU, W3BATHH, (HUKCAIMH CIEJOB
COBEpIIEHUS] TPECTYIUICHUs, APYTUX
MaTepUaIbHBIX OOBEKTOB, CBSI3aHHBIX
¢ cobbiTeM npectymieHus. Koncynpra-
THUBHAs MOAJEPIKKA 3aKII0UACTCs B Mpe-
JIOCTABJICHUU pPa3bsiCHCHHH, COBETOB,
COOOIIEHUH CBEJICHUI CIPaBOYHOTO
xapakTepa, CroCcoOCTBYIOIUX HaJIekKa-
mieit moaroroske, nposeaernio HC(P)/,
(bukcanuu M H3BATHIO JI0KA3aTEIbCTB.
B cBowo ouepelb, METOAMYECKAs I0-
MOIIIb ITO3BOJIIET OTPabOTaTh MPHEMBI
BBITIOJTHEHHSI KOHKPETHBIX JeHCTBUH,
HampuMmep, OOHapyXeHHs, (QUKCAIUH,
U3BATHUS, BOCIPOU3BOJICTBA U HCCIENO-
BaHUsI JJOKa3aTelIbCTB, COOBITHI, 00CTO-
SITENBCTB. TEXHUUECKAS IIOMOIIb MOKET

3aKJII0YaThCs B TOM, YTO CIICI[HAIUCT MO
MOPYYCHHUIO CIIEJIOBATEISI MIH COTPY-
HUKa OMNEPaTHMBHOTO MOJpa3/e/ICHHs,
koTopomy nopydeno nposeaenne HC(P)
JI, iMeeT npaBo BHIMOJHATH H3MEPEHHUS,
¢dororpadupoBanne, ayauo- WIN BUIE-
03alMCh, COCTABIATH IUIAHBI, CXEMBI,
co3naBark rpaduyeckue  uzo0Opaxke-
HUS MeCTa WM OTAEIbHbIX Beuei. Ta-
Kas IMOMOIIb MOXKET MPeIOCTABIATbCS
KaK HeMOCPEJCTBEHHO CJIEJ0BATEIIo,
Tak ¥ APYTHM JIMIaM, MPHUBIICYECHHBIM
k moaroroBke u mposeaenuro HC(P)J
[19,c. 17-19].

BaxHoil mpoueccyanbHoil popmoii
HCIOJIb30BaHMsl CIEIHMAIbHBIX 3HAHHMH
B pacclie[OBAHUU MOLICHHHYECTB B OaH-
KOBCKOM cdepe sIBIsICTCS MPHUBIICUCHHE
sKcrepTa (HasHaYeHUE CyHeOHBIX AKC-
neptu3) (cT. cT. 69-70, 242-245 Kpu-
MHHAJILHOTO IIPOIECCYaIbHOTO KOJEeKca
(manee — KIIK)). IIpoueccyanbHoe mo-
JIO)KEHUE CyneOHOro 3Kcrepra B Yro-
JIOBHOM CYJIOTIPOU3BOJICTBE OIPE/IEICHO
cT. cT. 69, 79, 80, 242245 VIIK VYkpa-
UHBI, NPUKa30M MUHHCTEPCTBA IOCTH-
uuu YkpauHsl ot 8 okrabps 1998 r.
Ne 53/5 «O0 yrBepxkaenun MHCTpyK-
LUK O HAa3HAYCHHU U TPOBEICHHH CY-
JIEOHBIX IKCIEPTH3 M HKCIEPTHHIX HC-
cienoBaHuii 1 HaydHO-MeTOAMYECKUX
PEKOMEH/IAlNi [0 BOMpPOCaM TTOATOTOB-
KM M Ha3HAuCHUsI CYJCOHBIX DKCICPTHU3
U OSKCHEPTHBIX HCCIICIOBaHU», 3aKo-
HOoM «O cyneOHOI sKcnepTH3e» U Ipy-
MM HOPMaTHBHO-NIPaBOBBIMU aKTaMH
YKpauHbl.

[IpuBieyeHne 3KCHEPTOB SABISAETCA
OJHMM M3 OCHOBHBIX HCTOYHHMKOB II0O-
JIy4eHHs JJ0Ka3aTesIbCTBEHHOH HH(pOp-
Manuu. Tak, HOBEJIOH AEHCTBYIOIIETO
VIIK VYkpauHBl SIBASETCS MPOBEICHHE
U Ha3HAYCHHE CyACOHBIX SKCHEPTH3 MO
petieHuto (OmpeaeeHueM) CIeACTBEH-
HOTO CyIbH HWIIM Cyda, MPEIOCTaBICH-
HOMY II0 XOJATalCTBY CTOPOHBI Yro-
JIOBHOTO IIPOM3BOJCTBA MM, €CIH MIJIS
BBISICHCHUSI OOCTOSITEIBCTB, HMMCIOIINX
3HAauY€HHE I YTOJOBHOTO IPOM3BO-
CTBa, HEOOXOIMMBI CIELHANIbHBIC 3HA-
Hus (c1. 242 VIIK Vkpaunsl). dakruye-
CKHMH OCHOBAaHHUSIMH JUIl Ha3HAYCHHSA
CyneOHO-9KOHOMUYECKOH  3KCIIePTU3bI
SIBISIFOTCS  clieAyronue: 1) Heobxomu-
MOCTb HCCIIEIOBaHUSI BOINPOCOB, Tpe-
OyIOIUX HCIOJIB30BAHUS CIICIHAIbHBIX
3HaHMH OSKcmepra-Oyxranrepa; 2) He-
KaueCTBCHHOC MPOBEICHHE PEBH3UH,
YTO IMPHUBEJIO K HECOOTBETCTBUIO aKTa

PEBU3UM JIPYTMM MarepuaiaM Jena,
MPOTHBOPEUYHSIM B BBIBOJAX PEBU30-
POB NEpBUYHON W MOBTOPHOI pEBH3WH;
3) 3asgBIEHO OOOCHOBAaHHOE XOJaTak-
CTBO OOBHMHSIEMOTO O Ha3HAYEHUH Cy1e0-
HO-9KOHOMHUYECKOU IKCIepTu3sl; 4) Bbl-

BOJIbl JIPYTHX 9KCIIEPTOB YKa3bIBAIOT HA
HE0OXOUMOCTh MPOBEACHUS CyHAeOHO-
9KOHOMHYECKOH skcmepTu3sl. C momo-
IIbI0 HKCIEPTU3BI MOTYT OBITH PEIIECHEI
cienylomue 3agadu: 1) ycTaHOBICHHE
[IEJIEBOTO PACXOMOBAaHUS OOKETHBIX
CpeACTB; 2) ompejeicHUue 3KOHOMHUYE-
CKOW I1e1ecO00pa3sHOCTH  ITONYYCHHS
U HCIIOJNB30BAHUS KPEAUTOB H 3aiiMOB;
3) BBIABICHHME HEJJOCTATKOB B OpraHHu3a-
UK OyXTraJITepCKOTro y4eTa ¥ KOHTPOJI,
KOTOPBIC MOBJIECKJIN MM MOIVIM IOBJICYb
HAaHECCHHWE MaTepuanbHOro ymepoa,
HPEISATCTBOBAIN €r0 CBOEBPEMEHHOMY
BBIABIICHHIO; 4) BBIICHEHHE TOKyMEH-
TalbHOW 000CHOBAHHOCTH O()OPMIICHHUSI
U OTPAXCHUS B ydyeTe ollepauuil BblJa-
YH, MCIIOJIBb30BAHUS U TMOTAIICHUS Kpe-
nutoB [14, c. 196-199].

OTMeTHM, YTO Ha3HAYCHHUE Ccyned-
HOM OSKCIEPTH3Bl, KaK W IPHUBICICHHS
crermanucra kK nposexenuo C(P)[L
n HC(P)/] ocymectBusieTcss B mpene-
JaX B3aMMOJCHCTBUS 3THX y4aCTHHKOB
YTOJIOBHOTO MPOU3BOACTBA. 64% ompo-
IICHHBIX PECIIOHJICHTOB (CiieaoBaTeIeh
HauuvonanpHo#t mnonuuuu  YKpauHbI)
OTMEYAIOT HEOOXOJUMOCTh TAKOrO B3a-
umozencTeusg. Ilo ux MHEHHIO, B3au-
MOJICHCTBHE CJENOBaTeNsl M JKCIepTa
JIOJDKHO OBITH CBEJCHO K MHHHMYMY
(18%); moMKHO TPOSIBIATHCS B IMpENo-
CTaBJICHUHM KOHCYJIBTAaTHBHON ITOMOIIHN
cnenoBarento (47%); IDOMKHO TMPOSIB-
JATBCS KOCBEHHO (dUepe3 HKCHEPTHYIO
WHUIUATHBY, NIPAaBO JKCIIEpTa 3asiBISATH
xomaraiictBa u 1ap.) (19%); nomxHO
MPOSIBIIATHCS B OKa3aHUHM METOIMYECKOM
oMot ciexosareinio (21%).

Yamie Bcero NpuBiIeYEHUE IKCIEPTa
HEOOXOIUMO IIPHU HCCIIEAOBAHUU COOT-
BETCTBYIOIIUX JOKYMEHTOB, IPOBEpKE
OyxranaTepckoro, (UHAHCOBOIO H XO-
3sICTBEHHOTO O(GOPMIICHHUS Omepaluii
(IpeaMeToM KOTOpBIX siBiseTcsl GuHaH-
COBO-XO3HCTBEHHAS JeSITeIbHOCTb,
MPaBUIBHOCTh OTPaXEHUS OTepaIuit
B OyXTalNTepCKUX IOKyMEHTaX, pa3Mep
MaTepruaJbHOTO BpEeda, COOTBETCTBHE
(hMHAHCOBBIX BO3MOKHOCTEH IO BHITION-
HEHMIO KPEAUTHBIX 00s3aTenbeTB). Tak,
CIIeZI0BATENb, UCXOIS U3 00CTOATENbCTB
MaTepHasoB YroJIOBHOIO IPOU3BOJICTBA,
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BBIJIBUTAET CJIC/ICTBEHHbIC BEPCHH U Ha-
3Ha4aeT COOTBETCTBYIOLIHE Cy/eOHbIe
sKcnepTusbl. TakuMu CyqeOHBIMH HKC-
NepTU3aMH TIPH  PACCIEAOBAHUM IIpe-
CTyMIeHu#l B OaHKOBCKOW cepe MOryT
ObITH ciieayromue: 1) IOJNHBIH CHEKTP
KPUMUHAIHCTUYCCKUX SKcrepTu3 (Io-
YEpKOBEIYECKasi, TEXHUKO-KPUMHUHAIIHU-
CTHYECKOTO HCCIIETOBAHUS JOKYMEHTOB,
JAaKTUIOCKONMUYECKasi, KOMIIBIOTEPHO-
TeXHUYECKasi, aBTOpoBedeckas u 1Ip.),
KOTOpbIe 0OBITHO HAINpaBJICHEI HA pelle-
HHUE JUarHOCTUYECKHX M HICHTU(UKA-
LMOHHBIX 3aja4; 2) OIOK cyaeOHO-3Ko-
HOMHYECKHMX JKCIIEPTHU3: a) IKCIIEPTU3A
(hMHAHCOBO-KPEAUTHBIX oOlepanuii; 0)
9KCIEePTH3a JOKYMEHTOB OyXrajaTepcKo-
0 M HaJOrOBOI'O y4eTa W OTYETHOCTH;
B) JKCIEPTH3a JOKYMEHTOB 00 3KOHO-
MUYECKOH JEATENbHOCTU MPEIIPUITHS
WJIA OpTaHU3ALHH.

B mocnennee Bpems nCmonab30BaHuE
KOMITBIOTEPHOH TEXHUKH, HIEKTPOHHBIX
YCTpOHCTB 00yCI0BIMBAET HEOOXOIU-
MOCTh Ha3HAUEHUs] AKCIEPTU3BI KOM-
MBIOTEPHONH TEXHUKH W TPOrPaMMHBIX
MPOIYKTOB. DTU 3KCIEPTU3bI MO3BOJIS-
10T BBIICHUTSD clleytomee: 1) ncnpaBHo
JI¥ JaHHOE YCTPOMCTBO (MIPOBOIl KOM-
IBIOTEP, NEKTPOHHAS pyJeTKa U T. [1.);
2) uMeeT JM JJaHHOE YCTPOMCTBO Je-
(dekThl, ecnM Ja, TO Kakue HMEHHO;
3) ecThb 1M MOJIOMKH y3JI0B YCTPOHCTBA;
4) cooTBETCTBYeT JiIM 00OpYIOBaHUE
TEXHUYECKOH MOKyMEHTaluu; 5) mpa-
BHJIBHO JIM YCTAHOBIJIEHO IPOTPAMMHOE
obecriedeHne yCTporUcTBa; 6) MOXKHO JTH
W3MEHHTh TpOTrpaMMHOE obecredeHme
YCTpOHCTBA, €CIH 1a, TO KaKUM CIOCO-
00M; 7) MOXKHO JH YNPaBIATH yCTPOIi-
CTBOM Ha PAcCTOSIHMHU, €CIH Jia, TO Ha
KakOM pacCTOSHUM U KaKUM 00paszoM;
8) BO3MOXKHA JIM HOpMasbHas SKCILTY-
aTalus yYCTPOMCTBAa IIOCJIE BHECCHHS
M3MEHEHUH B IporpaMMHoe obecrede-
Hue; 9) kak o0ecreyuBaeTCsl 3alluTa
uHGOPMAIMK OT AOCTYNA W HAJACKHA
7Y 3Ta CHUCTEeMa 3aIuThl; 10) MOXKHO T
Ha JaHHOM KOMITBIOTEPE HCIOIH30BaTh
nporpaMMmy 0e3 ee aBTOMaTHUECKOH pe-
ructpanuu [18, c. 130-135].

Jlis  uccienoBaHMs EPCOHAIBHO-
ro xommnblotepa (nanee — IIK) u mua-
TEXKHBIX JIOKYMEHTOB, BbI3bIBAIOIINX
COMHEHHME B HOMJIMHHOCTH, IOJUTpa-
(uueckoro 060py10BAHUS, KOITUPOBAIb-
HO-MHOXKHUTEIIBHBIX M 3BYKO3aIHChIBa-
IOLUX YCTPOMCTB, MPHUCIOCOOICHUI,
MHCTPYMEHTOB U MaTepHalioB, IpUMe-

HSEMBIX JUISi M3TOTOBJCHHUS IOJJICINIOK,
MOXXET OBbITh HA3HAUCHA KOMILJICKCHASI CY-
nebHast SKCIepTH3a, KOTOPYIO MPOBOIAT
CHETHMAJINCTHI pa3IMYHBIX OTpaciiel 3Ha-
HUiT (3KCTIEpTH3a KOMIIBIOTEPHON TEXHH-
KM M MPOTPaMMHBIX MPOJYKTOB, TEXHH-
yeckas skcmeprmza) [21, c. 191-203].
Crneunguka COBEpUICHUs MOLICHHHYE-
cTBa B 0aHKOBCKOH chepe oOyclioBinBa-
€T Ha3HayeHHe: CyAeOHO-TeXHUYECKOU
9KCIEPTHU3BI, TPACOJOIMYECKON, dKCIep-
TU3bl MaTepUaJOB, BEIIECTB U U3J/IENUN,
MOYEPKOBEUECKON U JP.

Oco0oit  (opmMoil UCHOTB30BAHUS
CIeLMAIbHBIX 3HAHHUH SBISETCS JONPOC
ocemomienHoro numa (cr. 69 KIIK
VYkpaunnsr). 3aKkOHOIATENb HE BBIIEISET
Takoe JefCTBHE KaK CaMOCTOSTENbHOE,
a OrpaHMYHBACTCS TIOJIOKCHUSIMH, PETy-
JTUPYIOMUMHA 00IIHe BOMPOCHI JOMPO-
ca (ct. ct. 223, 224 VIIK VYkpawuss).
Heticreyromuii YIIK VYkpaunsl conep-
JKUT TOJBKO HOPMBI, OIpEAeIIoNne
MOPSAZOK Jlonpoca cyaeOHOro KcnepTa
B cyne (ct. 356 VIIK). B ct. 95 VIIK
YCTaHABIMBACTCS  OOS3aHHOCTb  CY-
JNeOHOro SKcmepra MpeoCTaBiIsTh I10-
Ka3aHUS  CIIEOBATENIO, HPOKYpPODY,
CJIeICTBEHHOMY cyase Hu cyny. Hasosem
HanOojee BaXHbIE OCOOCHHOCTH TaKo-
ro gompoca: 1) OH sBISETCS MpoIEec-
cyampHOW  (opMoil  HMCIONB30BaHUS
CIICIMAIBHBIX 3HAHWI; 2) MOXKET OBITh
MPOM3BENIeH Kak B IepHoJ JocyaeOHo-
TO pacclleZlOBaHUs, TaK W B cyze; 3) He
ABISICTCS 00sI3aTEIbHBIM CJICICTBEHHBIM
(cyneOHBIM) neiicTBHEM; 4) TIPOUCXOIUT
TOJBKO II0CJIE IIPOBEACHUS CyneOHOM
9KCHEPTHU3BI U TOJIyUCHHs 3aKIIOUCHHUS;
5) nenblo gompoca sABIsSeTCs YTOUHEHHE
(pa3bsicHEHHE WIH JOMOJIHEHHUE) TIPEo-
CTaBJICHHOTO 3aKIIOYEHHs SKCIICPTHU3BI;
6) mpeaMeT mompoca OrpaHUYeH Mpe.-
METOM MpPOBEASHHOW cyneOHOll dKc-
MEePTU3HI, €€ POIOM, BHJIOM M KIIACCOM;
7) nmompoc TMPOBOAWMTCS B CIydYasx,
KOTZla HEeT HeOOXOAMMOCTH B TpOBEe-
HUHM JIOMOJHUTEIBHBIX HCCICA0BAHHUIA;
8) pesynbTatom Jorpoca SBISETCS IO-
Jy4eHUe pa3bsCHEHUH, coqepKaHue Ko-
TOPBIX CIIYXKHUT JOTIOJIHEHHEM K BBIBOJLY
cyneOHoit skcriepTu3ssl 8, c. 287].

DaKTUYECKUMH OCHOBAHUSMHU ISt
NPOBEJCHHUS JIONPOCa yKa3aHHbBIX JIHIL
MOTYT OBbITh: 1) BO3HHUKIIAs Yy CJeI0-
BaTedsl HEOOXOAMMOCTbh B IOJNyYCHHH
MH(OPMAIMK 10 CIEHUANBHBIM BOIPO-
CcaM B paMKax Te€X UCCIIEI0BaHUM U AeH-
CTBHi, KOTOpbIC BBIMOJHSIO JaHHOE
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JIMIO, Pa3bsICHEHHUSI OTJACIBHBIX IOJIO-
JKEHUH HCCIIeOBaHUs; 2) XO/MaTaicTBO
YYaCTHMKOB  yTOJIOBHO-IIPOIIECCyallb-
HOW JeATeNbHOCTH, HaJleJeHHBIX IOJ-
HOMOYMSMH 10 cOOpY /J0Ka3aTelbCTB:
3alIMTHUKA, 0103peBaeMoro, oOBUHS-
€MOro, MOTEPIIEBIIEro, I'PakJaHCKOrO
HCTIA, UX HpPEACTAaBUTENICH, IpaxiaH-
CKOTO OTBETHYHKA U €r0 MPEICTABUTEICH.

Bb13oB skcmepra B cyneOHOe 3a-
cellaHhe HMEET MECTO B CIEIYHOIUX
crydasx: 1) xorma BO3HHKaeT HeoOXo-
JUMOCTh B IpPOBEACHUH B CynecOHOM
3aCelaHuU TIEPBUYHON WIIM MOBTOPHOM
SKCIIEPTH3BI; 2) KOTAa CIeAyeT JOMpo-
CUTB JKCIIEPTOB; 3) KOTJa 3aKJII0YCHHE
9KCIIEPTOB BbI3BIBAET COMHEHHUS, MpO-
THUBOPEUYHUT JPYTUM OOCTOSATENIBCTBAM
nena; 4) BbBIBOAOM YCTaHaBJINBACTCS
CYLIECTBEHHBIH (aKT; 5) Mpu HATUIHH
MPOTHBOPEYMI B BBIBOAAX JKCIEPTHU3;
6) korma ecTb XOAaTallCTBO CTOPOH O
BBI30BE DKcIepra s cyaeOHOro pas-
OuparenbctBa U 1p. Hemomycrtumo Jo-
MpaLIMBaTh B KAYECTBE HKCIEPTa HHOTO
OCBEJIOMIICHHOTO YeJIOBEKa, €CJIM OH HE
MPUYACTEH K BBIBONY, IO MOBOAY KOTO-
poro BexeTcs gompoc [9, c. 176].

CrnenyeT 00paTuTh BHUMaHUE Ha TO,
YTO CyICOHBIN SKCHEPT AONPAIINBACTCS
TOJBKO «JJISl pa3bsCHEHHs U JIOTIOJIHE-
HHSl €ro 3akitoueHus» [24, c. 42-43].
A.A. boHnapeHKO NHOJYEPKUBAET, UTO
«JIOTIPOC JKCHEpTa SBIAETCS CaMOCTO-
SITEJBHBIM CJICJICTBEHHBIM JICiiCTBHEM,
KOTOpPOE€ HaIpaBICHO Ha pa3bsICHEHHE
U JONOJIHECHUE 3aKJIIOYCHUS, SBISCT-
Cs OIHUM H3 CPEACTB €ro MHpPOBEpKU
u oneHkH [3, c¢. 152]. A.I. Poccunckuit
YKa3bIBaeT Ha TO, YTO JOTPOC IKCIEpTa
MPOBOJMTCS, BO-NEPBBIX, JJIsI yTOUHE-
HUSl KOMIICTCHIIMH 3KCIEpTa M €ro OT-
HOILICHHS K JaHHOMY JIeNly; BO-BTOPBIX,
C ICJIBI0 Pa3bsACHEHMS JaHHOTO BBIBO-
Jla, KOTZla B CBOMX TOKa3aHUAX IKCIEPT:
a) OOBACHAET CYIIHOCTh CHEIMaJIbHbBIX
TEPMHHOB 1 (OPMYITUPOBOK; 0) 000CHO-
BBIBAET HEOOXOAMMOCTb UCTIOJIb30BAHHS
BbIODaHHONM METOAMKHM HCCIIEC0BAHMS,
npubopoB u 000pymOBaHUS; B) 00BsIC-
HSICT, KaK BBISABICHHBIC JMAarHOCTHYE-
CKHE U UICHTH()UKALMOHHBIC TPU3HAKA
MO3BOJIMIIN €My CJieJlaTh T€ WJIM HHBIC
BBIBOJIbI, B KaKOW CTCICHU BBIBOJBI OC-
HOBaHBl Ha MaTepHaiax T'paxIaHCKO-
TO WIH yrojioBHOro nena [22, c. 279].
B nporuBHOM ciydyae HeoOXOAMMO He
MIPOBOJMTE JIONPOC 3KCIEpTa, a Ha3Ha-
yaTh dKcneprtusy [3, c. 152-153].
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B xpumuHanucruuecko nurepa-
Type BBICKA3bIBAETCsl MPEII0KEHUE O
L[eJIeCO00Pa3HOCTH  3aKOHOJATEIbHOTO
3aKperIeHus J0Ipoca OCBEAOMIEHHOTO
ceugetens [7, ¢. 238; 16, c. 296]. Hexko-
TOpBIE YUEHBIE CUUTAIOT, YTO CIIEIHAIIH-
cTa Heo0XOAMMO AONPAIINBATh KaK CBU-
nerens [10, c. 121; 20, c. 12; 2, ¢. 55].

OpHOI U3 HempoIecCyalbHEIX GOpM
NMPUMEHECHHSI  CIICNHAJIbHBIX 3HAHUM,
TpeOyromel OTIeNBHOTO HCCIIe0Ba-
HUS, SIBIISIETCSl U3yYEHUE ClIeoBaTeIeM
cIenMagbHbIX BONpocoB. Pabora Hax
cIieuaabHBIMU BOIIPOCAMHU MOXKET OCY-
LIECTBIISTHCS TyTEM: U3YUEHHUsI CIe10Ba-
TeJIeM WU CHelHUaNIUCTOM CIPaBOYHOI
JIUTEPATYPhl; M3YUEHMs CIELUATbHBIX
BOIIPOCOB B paMKax MOJTOTOBKH K IpO-
BEJICHHUIO CJIEACTBEHHBIX (Pa3bICKHBIX)
JNEHCTBUH; MOMYyYEHUsT KOHCYIbTAIUil
y CIHEHMUAITHCTOB; HEMOCPEICTBEHHOTO
03HAKOMJICHMEM C OpraHu3anueil mpo-
W3BOJICTBA, TEXHOJOTHSIMH OTAEITHHBIX
MIPOLIECCOB, CHUCTEMOH M XapaKTepoM
0aHKOBCKHMX ONEpPalNi; YCTaHOBICHHUS
10 XapakTepy paclopsSIUTENbHBIX pe-
LICHUH; HccieoBaHUA 0COOCHHOCTEH
X03HCTBEHHO-(DMHAHCOBOH JEATENbHO-
CTH KOHKPETHOTO NPENNpUATHS, ydeTa
U OTYETHOCTH, TEXHOJOTMM H3rOTOBIIE-
HUS TPOAYKIHHU, KOHTPOIbHO-IIPOMYCK-
HOH CHUCTEMBI U .

OnpeneneHHblil HaydHBIH M Mpak-
TUYECKUH MHTEepec MpeJICTaBIseT MpH-
BIICUEHNE CIELHUATHCTa AN OKa3aHHsI
KOHCYIBTaIlMOHHOHM momomu. KoHcyms-
TaIys CIIeLUAINCTa OPTaHU3YEeTCs Yallle
BCEro JJIsl O3HAKOMJICHUS C YCIIOBUSIMHU
u mpaBuiaaMu paboThl TOW MIM HMHOU
OpraHM3alluy; YCTaHOBJIEHHE cII0co0a
COBEPIIEHUSI M COKPBITHS TPECTYyIIe-
Hus U Ap. Tak, noTpeOHOCTh B HOMOLIH
CIlelUaIiCcTa-KOHCYIbTaHTa BO3HHU-
KaeT B Hauaje pacclefOBaHus, KOTAa
CJIeJIOBATEN0 HEOOXOIUMO IOJYYHUTh
KOHCYJIBTAIUIO 110 TOJKOBAHWIO CIEIU-
aJTbHBIX TEPMUHOB, HSKOHOMHYECKHUX
KaTeropui, OTHOCHUTEIBHO MOPSAKA
yueTa pUHAHCOBBIX OIeparuii, Oyxrai-
TEPCKON OTYETHOCTU M T. A. M3yuenue
CIIEIIMATBHBIX BOIPOCOB HEOOXOINMO
CIIeTOBATEIIO JUIsl TOHUMAHUS (QyHKITHI
JOJDKHOCTHOTO JIMIA, JOKYMEHTAJIbHO-
ro 0OpMIICHHS KPEAUTHO-(DUHAHCOBBIX
ornepannii, yYCTaHOBJIEHUS BO3MOXHBIX
OTKJIOHEHUH WM HapylleHUH B MpaBo-
BOM pEXHUME AEUCTBUIH, COBEPIICHHBIX
JOJKHOCTHBIM JIMIIOM; AJisl yCTpaHe-
HUS IPOTUBOAEHCTBUS PACCIIEIOBAHHUIO,

NPUYMH M YCJIOBHUi, MOBJIEKIINX CO-
BEpILICHHUE MpecTyIUieHus. brnaronaps
MIPUBJICYCHHUIO CIICUAINCTOB B 00JIACTH
OyXraJTepCKOro y4era, KpeIUTOBaHHS,
(UHAHCOBOTO HMHBECTUPOBAHMS, Ha-
J0roo0JIOKeHUs ciefoBarens (omepa-
THUBHBI PaOOTHUK) MOXET IIOJIyYUTh
KOHCYJIBTallud OTHOCUTEIJIbHO MPAaBHIIb-
HOCTH O(OpMIIEHUS] KPEAUTHBIX Olepa-
LU, BEIEHHUS pAaCYETOB, JOCTOBEPHOCTH
oTpakeHHs MHGOPMALMK B NMEPBUYHBIX
U HMTOTOBBIX JIOKYMEHTaX, YCTaHOBHTD
pasmep mnpuuuHeHHoro ymepba. Cre-
LHUANACT OKAKET MOMOIIb: 1) B pasb-
SICHCHHM Ha3HA4YCHUS M XapaKTepPHCTHU-
KM JIOKYMEHTOB, MX B3aMMOCBSI3U IPH
0TOOpaKeHUH (HUHAHCOBO-XO3SHCTBCH-
HBIX OIepaluii, MOpsIKa 3aroHCHHS
U CpOKa MPOXOXKICHHs s (UKCAMH
B OTYCTHBIX PETUCTpPaxX, a TaKKE CpPO-
KOB W Mecra xpaHenus [15, c. 161];
2) B oTOOpEe JOKYMEHTOB, XapaKTepH-
3yIOIUX MPOU3BOJCTBEHHYI0 M (puHaH-
COBYIO JICATEIIBHOCTb, OTPaKAIOIINX
CJIebl MPECTYIMHOM NesATeIbHOCTH WM
yKa3bIBAIOIIUX Ha 0OCTOATENbCTBA HX
UCIONBb30BAaHUS C IIEIbI  COKPBITHA
ciaenoB mpectymieHus [12, c. 144—
145]; 3) B 3((dexkTHBHOM HpPOBEICHUH
CJIEZICTBEHHOTO OCMOTpa JOKYMEHTOB;
5) B NpaBHJIbHOI OIICHKE IMOJYyYCHHBIX
MoKa3aHui; 6) B pa3bsCHEHHWHU IPOIe-
IIyp JBHXKCHHSI JICHEKHBIX CPEICTB, 10~
KyMEHTAJIBHOTO (DUKCHPOBAHUS U ydeTa
(MHAHCOBBIX Onepanuii.
PaccienoBanne  MOIIECHHHYECTBA
B OaHKOBCKOW cdepe TpedyeT IesIoCT-
HOTO KOMILIEKCA MCCIIEA0BAaHUH JOKY-
MEHTHPOBAHHOW M KOMIIBIOTEPHOU HH-
¢dopmaruu. I[losTomy mnenecoobpasHo
[IPUBJICYECHNUE OCBEIOMIICHHBIX JIULL, 00-
NAAlOIIMX CIEUUAIbHBIMU 3HAHUSAMU
B 00JIACTH TEXHOJOTMH (QYHKIHOHUPO-
BaHUS  3JICKTPOHHO-BBIYHCIUTEIbHBIX
MaiuH. Pedb UIET 0 CeTeBOM HHXKEHE-
pe, MPOrpaMMHKCTE U IPYTHX CICLHAU-
cTax B 00JaCTH KOMITBIOTEPHON HH(OP-
Maluu B OAHKOBCKUX YYPEKICHHSX.
[TpuMeHeHue crienMaibHbIX 3HAHUHN NTPU
paboTe ¢ KOMIBIOTEPHOW TEXHHKOH He-
obxoaumo aus: 1) onpeneneHus craryca
00BEKTOB KaK MALIMHHBIX HOCHTEJeH
nHGOPMaIMK, UX COCTOSHUS, Ha3Haye-
HUsL B 0COOCHHOCTEH; 2) UCCIIe0BAHMS
JIOKYMEHTUPOBAHHON M KOMIBIOTEPHOU
nHGOPMaIMH, BKIOYas MOUCK U BBICM-
Ky; 3) BBISBICHHS NPU3HAKOB U CIIEJIOB
BO3/ICHCTBYS HAa MALIMHHBIC HOCHTEIH
nHpopMaIuu U Ha caMy HH(OpManuio;

4) OCYIIECTBICHHSI BCIIOMOTATEIbHBIX
JIEHCTBUI 110 BBISIBICHHIO, 3aKPEILICHHIO
W U3BATHIO JOKa3areancTB [13, ¢. 219].
Crieranuct B 00JaCTH  KOMITbIOTEP-
HBIX TEXHOJIOTHI TaKKe MOKET [aTh

KOHCYJIBTALIMIO 110 TOBOJY IOCTPOCHUS
KOMIIBIOTEPHOH MPOTpaMMBbl, €€ padoThI,
MECTOHAXOKICHHUs HWHPOPMALUH, KOTO-
pasi HHTepeCyeT CieoBaTels, Cnocodax
ee M3BJICYCHUS U3 NaMsITH KOMIIbIOTEpa,
MPOBEJICHHS OIPEACICHHBIX OIepaIuii
C TIOMOIIBIO KOMIIBIOTEPA.

BuiBoabl. Takum ob6pasom, criemo-
BaTelb MPH H3YYCHHH CIICIHAIbHBIX
BONIPOCOB BBIOMpaeT o0y (Gopmy,
KOTOPYIO CUHTaeT Hauboiee IeJIecoo-
OpazHoii. OlHaKO HEOOXOIMMO YUHTHI-
BaTh, YTO MOLICHHHYECTBA B OAaHKOB-
cKkoH cdepe HpPOSBIAIOTCS B paMKax
HEeHaJUIeXKalero  HOPMaTHBHO-IPABO-
BOTO PEryJIMPOBaHUs, HECOBEPIICHHBIX
U HENmpo3padHbiX (HOPM XO3UCTBEHHOM
JESTCNBbHOCTH. B 3THX cUTyauusx us-
Y4EHHE CIEHHUAIBHBIX BOIMPOCOB MMEET
Gonpmoe 3HadeHue. Mcmonb3oBaHue
CrelHaIbHBIX 3HAHUW B PACCIICA0BAaHUH
MOIIEHHHYECTBAa B OaHKOBCKOI cdepe
MO3BOJISIET TIOJIYYUTh MOJIHYI U JJOCTO-
BEPHYI KPUMHHAJIUCTHYCCKH 3HAYH-
MyI0 HH(POpMAIIHIO.

Cnmcok HCNOJIb30BAHHON JUTepa-
TypBbI:

1. ABeppsnoBa T.B. Oxcmepr. Py-
KOBOJICTBO JUIsl 9KCIICPTOB OPTraHOB BHY-
TPEHHUX JIeJI: Hay4.-[IPaKT. Tocooue / Mo
pex. T.B. ABepesinoBoii, B.®. Crarkyca.
M., 2003. 592 c.

2. ApceHnbeB B.JI., 3a0J10IKHHI
B.I. Hcnonp30BaHue CIEMUAIBHBIX I10-
3HAHMI MPU YCTAHOBICHUH (DAKTHUCCKHX
00CTOSITENILCTB  YTOJIOBHOTO JIeNa: MO-
Horp. Kpacnosipck: U3n-Bo Kpacuospck.
yH-Ta, 1986. 152 c.

3. Bonnmapenko O.0. [lonur ek-
criepra y KpUMIiHAIBHOMY CYJIOYMHCTBI.
Teopiss Ta mpakTHKa CyHOBOI eKcIep-
TH3W 1 KPUMIHAIICTHKU: 30. MaTepiaiiB
MDKHap. HayK.-npakT. kKoHd. (M. Xapkis,
19-20 uepBus 2002 p.). Bum. 2. Xapkis,
2002. C. 151-154.

4. byman  O.I.  Buxopucranus
CHeliaJbHUX 3HaHb IIPU PO3CIiAyBaHHI
CKOHOMIUHMX  35I04uHIB.  [IpoGnemu
3aKOHHOCTI: pecIl. MiKBiZ. HayK. 30. 2000.
Bum. 42. C. 195-200.

5. Tonosina  B.II.  Bukopucran-
HS CHeIiaJbHUX 3HaHb Ha MOYaTKOBO-



LEGEA SI VIATA

My eTami pOo3CIiJyBaHHS IIaxpalcTB
i3 TPOIIOBO-KPEIUTHUMH  pecypcamMu
B OaHkiBchKil cdepi. Bicuuk Jlyrancbkoi
akazemil BHyTpimHix crpaB MBC imeHni
10-piyust HeszanexHocTi Ykpainu. 2002.
Ne 2. C. 169-175.

6. Topuin JLAL. ITpaBosi
Ta OpraizamiifHi mpobmemMu  CTBO-
PCHHSI  CIIIAY0-ONEPATHBHUX TPYI IO
pO3CIilyBaHHIO ~ 3JI04MHIB y  cdepi
TOCHOAPCHKOI MisuTbHOCTI. Bimmosinans-
HICTB 3a 3JI0YMHHU y cepi Trocrogapchkoi
IUSUTBHOCTI: HayK.-TIPaKT. KOH(., 5—6 jK0B-
THs 2005 p., M. XapkiB. 2006. C. 154-156.

7. I'pummmna E.II. Ceemymme mnuia
B POCCHHCKOM YT'OJIOBHOM CY/IOIIPOM3BO/I-
CTBE: TEOPETHYECKUE MPOOJIEMBI JOKa3bl-
BaHUS U MPABONPUMEHHUTEIbHAS PAKTH-
ka: MoHorp. / mox pen. H.A. Jlyxuno. M.:
IOpmutuadopm, 2012. 280 c.

8. Jlemnnosa €.€. CyTHICTb JONUTY
cymoBoro ekcrepra. IluraHHs GOpOTB-
6u 31 3mo4MHHICTIO: 30. Hayk. np. 2012.
Bun. 23. C. 276-287.

9. 3aiiuesa E.A. IIpaBoBoil uHCTUTYT
CyIeOHOW 3KCIIepTU3bl B COBPEMEHHBIX
ycnoBusix. Bonrorpan: Usp-so Bomro-
rpaj. roc. yH-Ta, 2003. 184 c.

10. 3axomongua A.B. O mpase 3a-
IIMTHUKA HA HUCIIOJNB30BAHUE CIICIUAIb-
HBIX 3HaHHI B YTOJIOBHOM CY/IOTIPOH3BO/I-
cTBe. TaTUILEBCKUE YTCHUS: aKTyaJlbHbIC
npo0OIeMbl HAyKU U MPAKTUKU. AKTyallb-
HbIC TIPOOJIEMBbI FOPHIMYCCKOI HAyKH:
Marepuainsl VII MexayHap. Hayd.-TIpaxT.
koH}.: B 2 u. Y. 2. Tomesarru, 2010.
C. 120-123.

11.Knumenko H.I. Buxopucranus
CHelialbHUX 3HaHb Yy PO3CHiIyBaHHI
EeKOHOMIUHMX  3moumHiB.  [IpoOmemu
0opoThOM 31 3moumMHHICTIO Yy cdepi
CKOHOMIYHOT  JisUIHOCTI:  Marepiaiu
MixkHap. HayK.-lpakT. KoH}., 15—16 rpya-
Hs1 1998 p., Xapkis. 1999. C. 206-209.

12. Kopx B.II. Buxopucranus
CHenialbHUX CeKOHOMIYHHMX 3HaHb IIPH
pO3CiiTyBaHHI ~ HOBHX  EKOHOMIYHHX
37104MHIB. BUKOpHCTaHHS NOCSATHEHb Ha-
VKU 1 TEXHIKH Y 60pOTH01 31 37I0YNHHICTIO:
Marepianu Hayx.-nipaxr. KOH(.,
19 mucronana 1997 p., m. Xapkis. 1998.
C. 143-14e.

13. KpsoB B.B. PaccnenoBanue
npectyruieHuii B cdepe uHpopmarmu.
M.: Topogem, 1998. 264 c.

14. Kypman  O.B. [Ipobnemn
e()eKTHBHOCTI BHKOPHCTAHHS CIICIiallb-
HUX 3HAHb TPH PO3CITiTyBaHHI HEUiIbO-
BOTO BHKOPHCTaHHS ¢inancoBux

pecypciB. [IpaBoBi 3acagu migBHIICHHS
e(exTuBHOCTI OOPOTHOM 31 3ITOYMHHICTIO
B VYkpaini: wmarepiamu Hayk, kouo.,
15 TpaBus 2008 p., Xapkis. 2008. C.
196-199.

15. Jlsicenxo B.B. PaccnemoBanme
YKIIOHGHHH OT YIUIaThl HAaJOrOB, COBEp-
LICHHBIX JOJKHOCTHBIMU JIMLIAMH TIPE-
OpUATUN, OpraHU3alui, YUYPEKACHUM.
Xapsros: Koncym, 1997. 192 c.

16. Maxos B.H. Hcnons3oBanue
3HAHMI CBEQYIIMX JIMI IIPH paccienoBa-
HUU IpecTymieHuit: Mmonorp. M.: 1U3n-Bo
PYITH, 2000. 296 c.

17. Mapywmes A.Jl. Jlo Bu3HaueHHs
MOHATH 00I3HAHUX 0CiI0 HA JOCYIO0BOMY
PO3CITiIyBaHHI TOCTIOJAPCHKHUX 3II0YHHIB.
BicHuk  XapkiBChbKOro  HalliOHAJIBHOTO
yniBepcutery imeHi B.H. Kapasina. Bun
20.2015.284 c. C. 175-178.

18. Mycienko O.JI. Teoperiunu
3acall  pO3CHigyBaHHS  HIaxpaicTBa
B CydYacHiX yMOBax: MOHOIp. / 3a pejn
B.IO. Ulemiteka. Xapkis: IIpaso, 2009.
168 c.

19. Hemmacui cmigui (po3urykosi)
nii  Ta  BUKOPHUCTAHHS  Pe3yNbTaTiB
OIEePaTHBHO-PO3IIYKOBOT TUSUTBHOCTI
Yy KPUMIiHAJILHOMY TMPOBAKEHHI: HaBY.-
mp. mocibuuk / C.C. Kyninos, P.M. Ille-
xaBnoB, O.M. [Ipoznos, C.O. I'punenko.
X.: O6epir, 2013. 344 ¢c. C. 17-19.

20. TIlerpyxun M.JI. [lompoc 5kc-
nepra. CoBerckas roctunus. 1980. Ne 15.
C. 11-13.

21. PaccrnenoBaHue npecTyIUICHUH,
COBEPILICHHBIX B c(epe 3KOHOMUYECKOU
JeATeIbHOCTH: y4eOH. mocobue / mox
pen E.Il. ®upcosa. M.: IOpnutundopm,
2005. 288 c. C. 191-203.

22. Poccunckas E.P. Cyne0OHas sxc-
nepTu3a B IPaykJIaHCKOM, apOUTPaKHOM,
aJIMHHUCTPAaTHBHOM M YTOJIOBHOM IIpO-
mecce. 3-e¢ u3ad., mom. M.: Hopma, 2005.
736 c.

23. TIIpomnozmmii 3 IMUTaHb
pernmameHTarii  CymoBOi  EKCIEepPTH3H
B IIPOCGKTaX MpPOLECYaJIbHUX KOJIEKCIB
Vkpauu / M.A. Ceraii, 5.M. IcakoBuuy,
I"M. Haropuwuii. Bicuuk Axanemii npaBo-
BUX HayK YKpaiuu: 30. Hayk. mp. Bum. 2.
Xapkis, 1999. C. 124-133.

24. lep6akosckuiit M.T., KpaBuen-
ko A.A. [IpumMeHeHnE crienuanbHbIX 3Ha-
HU{ TIPU PACKPBITUH U PaccleJOBAHUU
npecTyIuleHul. XapbKoB: YH-T BHYTP.
nei, 1999. 78 c.

DECEMBRIE 2018

NH®OPMAIMA Ob ABTOPE
Kpuymenko Jleonua HUropeBuu —
corckarenb HanuoHanbHOH — akajgemun
MPOKYPATypbl YKpauHbl

INFORMATION ABOUT THE AUTHOR

Kriushenko Leonid Igorevich -
Applicant for the National Academy
of Prosecutor’s Office of Ukrai

mk789@yandex.ru



74 DECEMBRIE 2018

VIK 340.11

KOHIEIIONUA @YHKIIMOHAJBHOCTH
B COIIMOJIOTMYECKOW TEOPUM ITPABA

Co¢us KY3b,
acTIMpaHT Kageapbl TCOPUU U HCTOPHU TOCYIApCTBa U ITpaBa
Yuusepcutera Kopoms Janunna

AHHOTAIUA

CraTbs MOCBSAILECHA UCCIIEI0BAHUIO (DYHKIIMOHAIBHOCTH B KOHTEKCTE COLIMOIOTHUECKOM KOHLENIUHU rpaBa. OCBEIA0TCs 0COOEH-
HOCTH COIIMOJIOTHYECKOTO TOJX0a K IMPABONOHMMAHHUIO U WU MOJUTUYECKUX MBICIHUTENCH, BHECIINX BKJIAA B (DOPMUPOBAHUE U
Pa3BUTHE COLMOJIOTMYECKOH TEOpHH IMOHUMAHMS IpaBa. PaccMaTpuBarOTCs MOIXObl K MOHUMAHMIO (DYyHKIIMOHAJILHOCTH B COLIMO-
JIOTHYECKOH TeoprH Tpasa. Mccemxyercst KoHIenus onpeaeneHst QyHKINOHATIFHOCTH IIpaBa Yepe3 COOTHOIIEHHNE C COITMaTbHBIMU
(GyHKUIMSIMU TIpaBa ¥ GyHKIMAMH COLHAIBHOTO MpaBa. AHANU3UPYs (PYHKIMOHAIBHBIC XapaKTEPUCTHKU MpaBa ¢ HO3UIIUH COLHOIOT U~
YeCKOTI'o [IPAaBOIIOHUMAaHMs1, aBTOP PACKPBIBAET CYLIHOCTb IOHATUI «COlMaIbHbIE (YHKLUH ITPaBa» U «(QyHKIIMU COLUAIBHOTO IIPaBay,
oTpeneNnsieT UX OTINYNTEIbHbIe YepThl. OYHKIIMOHAIBHOCTh B COIMOJIIOTMYECKOW TEOPHH TPABOTIOHMMAHHS aBTOpP PacCMaTpHBAcT
CKBO3b ITPU3MY COIIMOJIOTHH IPaBa, & MMEHHO €€ OCHOBHBIX (DYHKIIMI: MUPOBO33PEHYECKOMH, UICOIOrHYECKO, METOI0I0THUECKOH,
IIPOrHOCTUYECKOM, KpUTHUECKOH. J{estaeTcst BBIBOJL O 3HAUCHUH KOHLETIIMU (DYHKIIMOHAIBHOCTH B COLIMOJIOTMYECKOM TEOPUH IpaBa, a
TaKXKe O BIUSHAN PA3IMIHBIX MTOAXO0B K €€ MOHIMMAaHHIO Ha ITPaBOBOE CO3HAHME JINYHOCTH, O0OIIECTBA, COIMATBHON TPYIIIIEL.

KitoueBble cioBa: (QyHKIMOHAIBHOCTD, KOHLEMIHS, TEOPHUS, COLHAIbHOE NMPaBO, GYHKIH COLHAIBHOTO MpaBa, COLUaIbHAs
(byHKuuMs npasa, QYHKIUSA PEITUTUH, COLMOJIOTHS TIPaBa.

CONCEPT OF FUNCTIONALITY IN SOCIOLOGICAL THEORY OF RIGHT

Sofiya KUZ
Postgraduate Student at the Department
of Theory and History of State and Law
King Danylo University

The article is devoted to the study of functionality in the context of the sociological concept of law. The peculiarities of the
sociological approach to legal thinking and the idea of political thinkers who contributed to the formation and development of the
sociological theory of understanding of law are highlighted. The author considers approaches to understanding functionality in the
sociological theory of law. The concept of determining the functionality of law through the relation with social law functions and
functions of social law is investigated. Analyzing the functional characteristics of law from the standpoint of sociological legal
thinking, the author reveals the essence of the concepts of “social functions of law” and “functions of social law” and defined the
distinctive features of these concepts. Functionality in the sociological theory of legal thinking is also considered by the author through
the prism of the sociology of law, namely its main functions: ideological, methodological, prognostic, critical. Conclusion is made
concerning the importance of the concept of functionality in the sociological theory of law, as well as how different approaches to its

understanding affect the legal consciousness of a person, socie y, social group.
Key words: functionality, concept, theory, social law, function of social law, social function of law, function of religion, sociology

of law.

AKTYyaJIbHOCTh TeMbI HCCJIe10Ba-
Hust. KoHLENIHs COIMONIOrHYecKOro mo-
HUMaHUS TpaBa CEroIHs MPEACTABISCT
c000ii HeuTo OoJbliee, YeM MPOCTO TEO-
pHto npaBa. B ocHOBE MOHMMaHHS [paBa,
B KOHTEKCTE COIMOJIOTHYECKOTO MOIX0/1a,
JIOKUT WJIEsl CO3aHUs SAUHBIX IEHHOCT-
HBIX HPHHIHUIOB, CIMOCOOHBIX CIY)KHTb
KPUTEPHEM CIIPaBEATUBOCTH U HOPMHUPO-
BaHUs TAKOTO OOLIECTBA, B KOTOPOM OyIyT
o0ecrevyeHbl MHTePeChl aOCOIIOTHO BCEX
€ro UJICHOB. YIOBIECTBOPECHHE TMOTPEO-
HOCTe# COllyMa B LEJIOM, YTBEPIKICHUE
mpaB ¥ CBOOOJ JMYHOCTH HEBO3MOXKHBI
0e3 BOIUIOMICHUS (YHKIHOHAILHOCTU
B OOIIECTBeHHYIO XW3Hb. Cpemu mpen-
CTaBUTENCH COLMOJOTHYCCKON  IIKOJIBI
pacnpocTpaHeHa  JOBOJIBHO  CIIOXKHAs
kiaccuukanys QyHKIUA 0paBa, KOTO-

pBIe OTpa)KaloT BIMSHHE IpaBa Ha ObITHE
couuyma M ObITHE YeloBeka. JTO co3jia-
&t mpobieMy B NOHMMAaHHH CYTH ITHX
(GyHKIMIA, IMEHHO TIOATOMY HEOOXOANMO
paccMoTpeTh BONPOC PyHKIIMOHAILHOCTH
B TEOPUH COLIMOIOTHYECKOTO Mpasa.

Cocrosinue ucciaenoBanus. Bompo-
Chl O CYIIHOCTH MpaBa, KiacCUPHUKAUK
(yHKIHIA TPaBa C MO3KUIIUH COI[HOIOTHYE-
CKOT'O TIO/IX0/Ia K TIPABOMIOHMMAHHIO OBLITH
MPEeIMETOM HAay4HBIX HCCIICIOBaHUIl Ta-
KHX COBETCKHX U COBPEMEHHBIX yKpauH-
CKHX yueHbIX, Kak: B. Jlamaesa, A. Cra-
menko, A. Ckopoboraros, A. KoBanmsayk,
B. XaBpyk u ap. OnHaxo noHsTHe (yHK-
LIMOHAJTBLHOCTH B COIMOJOIMYECKOU Te-
OpUM TpaBa CKBO3b INPH3MY OCHOBHBIX
(GYHKIMI COLMOJIOTMU IPaBa yYSHBIMU
HE paccMaTpuBalioCh.

Ilesan10 cTaTBH SBISIETCS AaHAIH3 0CO-
OeHHocTel (QYHKIMOHAIBHOCTH B KOHTEK-
CTE COIMOJIOTNIECKON KOHIIETIIINHY MpaBa.
Jnst nocTukeHus TaHHOM LeJId aBTOPOM
OBUIM TIOCTaBJIEHBI CIEIYIONINE 3aJ[adH:
a) paccMOTpPeTh OCHOBHBIC HICU TIOJIHU-
TUYECKUX MBICIUTENCHl OTHOCHUTEIBHO
MOHUMaHUS TpaBa C MO3ULIUU COLHUOIO-
THUYECKOTO MMOAX0/1a; 0) CHCTEMaTH3HPO-
BaTh OCHOBHBIE COBPEMEHHBIC MOIXObI
K HOHSTUIO «(DYHKIIMOHATBHOCTU TPABa»
B KOHTEKCTE COI[MOJIOTHYECKOH KOHIEM-
[IMU; B) PacCMOTPETh MOHATHE (YHKIIU-
OHAJBHOCTH B COIMOJIOTMIECKOH TEOPUH
IpaBa CKBO3b MPU3MY OCHOBHBIX (YHK-
LU COLIMOJIOTUN TIpaBa.

H3n0:xeHMe 0CHOBHOIO MaTepHaJia.
Couuonoruyeckoe MIPaBOIIOHUMAaHKE
chopMHpOBaNIOCh KaK peakius Ha He-
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JIOCTaTKH  IO3UTHUBHUCTCKOIO  IOJXOJa
K [IPaBy ¥ NPOYHO yTBEPIMIOCH B FOPU/IU-
Yyeckol Teopuu U npaxTtuke. Konuenmun
COIIMOJIOTHYECKOTO  TIOHUMaHMsl IpaBa
HE OTPULAIOT CYIIECTBOBAHHUE IIPaBa,
HO HE OMNPEAENAIOT €r0 HE KaK CHCTEMY
HOPMAaTHBHBIX TIPEANHUCAHUN Tocyaap-
CTBEHHOH BIIACTH, a KaK CHEHU(HUIECKOEe
COIMANIFHOE SIBIICHHUE, KOTOPOE CTUXHHHO
BO3HHUKAET B PE3ysbTare IPOLECCOB CO-
[UATbHON CaMOpETyISIIUN U SIBISIETCS
pe3yJIbTaTOM JUHAMHUYECKOTO (DyHKINO-
HMPOBaHMA colMyma. B 3aBucumoctu or
U3MEHEHHs OOIIECTBEHHBIX OTHOLICHHUMH
MEHSETCS U IIPaBO, TAK KaK OHO SIBJISIETCA
OTPa)XCHHEM OOIIECTBEHHBIX OTHOILIE-
Huil. [lpaBo He mopoxmaercs rocymap-
CTBOM, HO 3aKPEILISETCS UM.

OCOOCHHOCTBIO  COIIMOJIOTHYECKOTO
MOAX0Aa K IIPABONOHUMAHUIO SIBISETCS
YCTaHOBKAa Ha YCJIOBHS BO3HHKHOBEHUS
U Pa3BUTHSI NPABOBBIX SBICHUI BO BCEM
nxX MHOrooOpasmu. JIns HOHUMAaHUS
(hYyHKIIMOHATBHOCTH TIpaBa B paMKax Co-
[UOJIOTHYECKOTO MOAX0/a BAYKHO MOHSTH
HE €ro IEeHHOCTh W (EHOMEHATHLHOCTD
(focHaTypaJliCTHYEeCKOe  IPaBONOHMMa-
HHE), HE HUCTOYHHK €ro BOCIIPOM3BOJCTBA
W HamnpasJeHHs JIEHCTBUS (IO3UTHUBHCT-
CKOE€ MPAaBOIOHUMAHKE), & KaK 4acTh JItO-
00# COLMANBHON CHUCTEMBI, HAJCIEHHON
psiioM GyHKIHHA.

OrpomHsbIi BKJIaJ B Pa3BUTHE COIM-
OJIOTMYECKOTO MPABOIOHUMAHUSI BHECIIH
TaKre BBIJAIONINECS MOTUTHIECKUE MBIC-
nmuteny, kak: E. Dpmux, b. droru, P. pon
Wepwunr u np. Havano ¢popmupoBanms co-
[IHOJIOTHYECKOTO TTOHIUMAaHWMS TIpaBa ObLIO
3aJI0KEHO B KOHLETIINH <OKHBOTO TIPaBay
E. Dpnuxa, B ero pabore «OCHOBBI conu-
osnoruu mnpasay. E. Dpnux chopmynupo-
BaJl OCHOBHYIO HJICI0 COLIMOJIOTMYECKOTO
THIIA TPAaBONOHUMAHUS, CyTh KOTOPOIi 3a-
KJIFOYAETCSl B TOM, YTO MPABOM SIBJISIOTCS
HE MMCaHbIe HOPMBI 3aKOHA, & HOPMBI, KO-
TOpBIE peabHO JEHCTBYIOT B COLIUATBHON
MIPaKTHKE (TO €CTh HOPMBI, KOTOPHIE pea-
JU3YIOTCS B IPABOOTHOIICHUSIX, HIIH HOP-
MBI, KOTOpBIE (DAaKTHUECKH CIOKMUINCH Ha
MIPAaKTHKE W JOKa3ald CBOIO PEryJIsITHB-
Hy10 3QdexkTuBHOCTB) [4, c. 63]. b. drorn
paccMarpuBal MpaBO B BHUJE IPaBOBOTO
U HENpaBoBOro 3akoHa. IIpaBoBoit 3a-
KOH COOTBETCTBYET MHTEpecaM o0lIecTBa
U ABIACTCS MX OTpakeHueM. Hemnpaso-
BOH 3aKOH — 3TO MPOM3BOJI 3aKOHO/ATEIIS.
P. don Uepunr B cBoeM ydeHUU paccma-
TPUBAET MMPABO B JIBYX acHeKTax: 0Obek-
TUBHOM M CyObekTuBHOM. ObecrieueHue

MHTEPECOB OOIIECTBA PacCMaTpPHBAIOCH
yu€HBIM 4Yepe3 MNPUHYAUTEIBHOE YCTa-
HOBJICHHE TIOPSIJIKA, KOTOPBIAH BO3MOXKECH
TOJNIBKO OJiaromapsi mpaBy, YTO SIBIISICTCS
pE3yJIbTaTOM OIBITa YEJIOBEYECKUX OT-
HOLICHHUH: «IPaBO 3TO COBOKYITHOCTb
JKM3HEHHBIX YCJIOBHH ofmiecTBa <...>»,
BBICTYIIAeT KaK «COBOKYITHOCTb JAEHCTBY-
IOIUX B TOCYAApCTBE MPUHYAUTEIbHBIX
HOpM» W o0ecredynBaeT 3aKOHHBIH I10-
PSIOK JKU3HM 32 «IIPAaBOMOYHOCTH JIMIA
OCYLIECTBJIATh 3aLIUTY MOPAIbHBIX OC-
HOB cBo€il )ku3Hm» [2, c. 16].

Cremyer OTMETUTh, YTO COLMOJIO-
THYECKUH TOJIX0 K MOHMMAaHHIO TpaBa,
KpPOME TOT0, 4TO OCHOBHOE BHUMaHHE aK-
[EHTHPYeT HEMOCPEICTBEHHO Ha oOIie-
CTBEHHBIX OTHOLICHHSIX, €II¢ U IOCTPO-
€H Ha IO3UTHUBHUCTCKON METOJOJIOTHH,
Bellb HE OrPAHMYMBACT CYILICCTBOBAHHE
npaBa B BHJE 3aKOHOB. [IpaBo KOpeHHT-
cs B caMOi OOIECTBEHHOW JKHU3HH, a HE
B ero ()opMajbHOM OTPAKEHHH, U 3aKO-
HBI TOJIBKO TOTJZA SIBJIAIOTCS IPaBOBBIMH,
KOIZla aJIeKBATHO OTPAXAIOT IUHAMUKY
00BEKTHUBHOTO OOIIECTBEHHOTO Pa3BUTHS
[8, c. 8].

Cerogust  CyIIECTBYeT MHOXKECTBO
pa3IMYHBIX TOAXOJOB K IOHMMaHHIO
(YHKIHOHAJIBHOCTH B COLMOJIOTHYE-
ckoil Teopuu mpasa. Hampumep, KkoH-
nenuui  (PYHKIMOHABHOCTH  IpaBa
OIIPEIeIISIOT Yepe3 COOTHOLIEHHE C COLH-
ANBHBIMU (DYHKIMSIMH MTpaBa U QyHKIHUS-
MU COLMAJIBHOTO IpaBa. OaHaKo, TOBOPS
0 (pYyHKIIMOHQJIBHBIX XapaKTEePHCTHKAX
npaBa C MO3UIMH  COLMOJIOIMYECKOTO
NPaBOINIOHUMAHHS, CIEAYET OTIMYaTh I110-
HATHE «COLMAJIbHBIC (DYHKIMU IpaBay
U «(QYHKIMU COLMATIBHOTO IPaBay.

Wnes coumanpHbix (QYHKIHA 1pa-
Ba BO3HMKAaeT B IPOLECCE CTAHOBJICHHS
U PpasBUTHS COLMOJOTMYECKHX HayK.
Emie III. MoHTeckbe oTmedan (yHKIHH,
XapaKTepHbIC IS JTI0O0H HOPMATHBHOMN
CHCTEeMbI (OXpaHHasi, JOTOBOPHAsi, BOCITH-
tarenbHas). [lozxke 3apyOexHbIe 1 oTede-
cTBeHHBIe conrorory npasa (I. CrieHcep,
I. Punnep, C. ®paHK) BBIACISIIOT COLHM-
aspHble (DYHKIMU NpaBa B 3aBUCHMOCTH
OT YCJIOBHH U CpeJibl pa3BUTHS OOIIECTBA.
TlosTomy mosiBuuch Takue QyHKIMH,
KaK: TPOU3BOJCTBEHHAs, pPaCIpe/ieIu-
TeNbHAs, NOTPeOUTENbCKas (IKOHOMUYE-
ckast chepa), GyHKIHS COLUATBHOM CTpa-
TUQUKALUK, PEryIsTUBHAsS  (QYHKLUS
(coumnanbHas cdepa), GyHKUU obecreye-
HHsI CBOOO/IBI TyXOBHOTO TBOpYECTBa (11y-
XOBHO-KyIbTypHas chepa) n npyrue [10].
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ToBopss 0 couManbHBIX (QYHKIUAX
npaBa, CJeAyeT CKa3aTb, YTO CYIIHOCTb
HX PacKpbIBAETCS Yepe3 COLMAIbHOE Ha-
3Ha4YeHHe Ipasa, GOPMYIUPYETCS U3 HO-
TpeOHOCTEH OOLIEeCTBEHHOTO pPa3BUTHS,
a MMEHHO YperyJIupOBaHUS, CO3AaHMs
U 3aluThl BceX cdep 0oOIecTBeHHOM
JKM3HU (PEryJIsTHBHAs M OXpaHHUTEIbHAs
¢yukuust). Counanbhble GYHKINH IpaBa
HAaIpaBJICHbI HA PEAIU3alUI0 O0LIECTBEH-
HBIX MHTEPECOB, CO3JaHHE HEOOXOIMUMBIX
MIPABOBBIX YCIIOBHUil ISl pa3BUTHS MH/IHU-
BHJa U o0IIecTna.

CyIIHOCTb COIMAIBHOTO IpaBa pac-
kpoita JI. {roru B pabore «ConunaibHoe
npaBo. MunuBuayansHoe npaso. [Ipeo6-
pasoBanue rocyaapctay. CouHaibHbIC
IIpaBa OH TPAKTOBAJI KaK HOPMATHUBHYIO
cHucTeMy, 00yCIIOBIIEHHYIO TOTPEOHOCTHIO
B COLIMAJILHOW COJIMAAPHOCTH, U BBICTY-
IaJl NPOTHB TPAJAUIIMOHHOTO HHUBU/Tya-
JMCTUYECKOTO IMpaBa KaK CyOBbEKTHBHOTO
[IpaBa JIMYHOCTH, OCHOBAHHOT'O HAa MeTa-
(bu3MYeCcKoil KOHLEMIMH EeCTECTBEHHBIX
mpaB denoBeka. CBOIO TEOPUIO COLUANb-
HOTO TpaBa OH OOOCHOBBIBAT M3 IOJIO-
JKEHUSI, COITACHO KOTOPOMY B OCHOBE CO-
LUAJIBHON CHCTEMBI JISKHT 00s13aTeNIbHAsI
IUIsL BCEX MpaBoBas IO CBOCH Npupose
HOpMa HOBEJICHHS, T00YyXKJaoIas JroieH
JIeliCTBOBAaTh B MHTEPECAaX OOIIECTBEHHOM
conuiapHocTH [4, c. 67].

B Vkpaune noHsitTue u CyImHoCTb CO-
LMAJBbHOTO TIpaBa MaJIOUCCIIEIOBAHHBI.
CoupanbHble IpaBa MOXKHO OIPEACIUTH
MyTeM CBSI3bIBAaHMS C TIOHSTHEM «COIIU-
aJIbHOE TOCYylapcTBO». B wactHOCTH, CO-
LUaJbHBIC TIPaBa MOYKHO OTHECTH K KOM-
IUIEKCHOM OTpaciM MpaBa M ONPEICIUTh
KaK COBOKYITHOCTh HOPM, HallpaBJICHHBIX
Ha OOeCIeUeHHE KAKIOMY TIPaKITaHUHY
JOCTOIHOTO YPOBHSI JKH3HH, COLIAILHOTO
paBeHCTBa, OOIIECTBEHHOIO MHUpA, COLH-
QJIBHOM 3alUTHI M COIIACHs B OOIIECTBE.

Y4uThIBast TO, 4YTO COLUAIBHOE TIPABO
BKJIIOYAET B ceOs pasiaMyHble OTPACIH
npasa, (YHKIHNOHAJIBHOCTh B PAMKax CO-
LMOJIOTHYECKOW TEOPUH MpaBa MOXHO
onpenensTh He B 1eioMm, a auddepeH-
LUPOBAHHO, BBIJEISIA PA3IMYHBIC THIIBI
COLIMAJIBHOTO MpaBa. TaKUMH TUITAMH MO-
r'yT OBITh KOHCTHTYLIMOHHOE, MEKIyHa-
POIHOE, MyHHUIUIIAIBHOE, KAHOHUIECKOE
mpaBo u T. A. Kaxaplil THIT IpaBa uMeeT
CBOIO (DyHKIIMOHAIBHYIO XapaKTePHCTH-
Ky. Hampumep, oCHOBHO# Lienblo IpaBo-
BbIX (DyHKIMH KOHCTUTYLIMOHHOTO TIpaBa,
Kak M JAPYrHX OoTpaciieil mpasa, sSBISETCS
(hopmupoBanue 0co0Oro THIa 0OIIeCTBa.
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To ectp 3amauell QyHKUMHM COLHMAIBHOIO
npaBa ABiseTcss GOPMHUPOBAHHE OIpesie-
JICHHOTO COIIMyMa, TOI/Ia KaK COLUaIbHbIC
GbyHKIMK paBa (yHKIIMOHUPYIOT B paM-
KaX YK€ CYIIECTBYIOIETO COLIyMa.

Mnoroo6pa3ue THIOB COIMATLHOTO
IpaBa yKa3bIBacT HA UX B3aUMOJCHCTBHUE
U B3aUMOOOYyCIOBIEHHOCTb. [losTomy
OTIpEeJIeNICHHBIH THIT COIMAJIBHOTO TpaBa
MOXXET BBICTYIAaTh OCHOBOW ISl OIpene-
JICHUSI HANpaBJICHUS ICHCTBHS JPYroro
TUMa counuaibHOrO mpasa. Hampumep,
(GYHKIMM ~ KOHCTUTYLIMOHHOIO  HpaBa
MOTyT OBITH PacCMOTPEHBI B MEXIyHa-
ponHOM mpaBe. B wactHocTH, (yHKUMS
IIPOTHO3UPOBAHMS CTPATErHH 3aKOHOT-
BOPYECKOIO M B 11€JIOM HOPMOTBOPYECKO-
ro mporecca (mporHoctudeckas (QyHK-
LHst) SIBJSIETCS HAIPABICHUEM BIIMSHUS
Ha (hOpMHUpPOBAHUE MEKTyHAPOIHO-IIPa-
BOBBIX OTHOLICHMH. B ykasaHHOM npu-
Mepe MpeayCMOTPeHAa UMEHHO (DYHKITUS
COLMAIFHOTO TIpaBa, a HE COIHAIbHAs
(byHKUUS IpaBa.

DyHKIHOHAIBHOCTh B COLMOJIOTHYC-
CKOIl TEOpPHH IPABOMOHUMAHHS MOXHO
paccMaTpuBarh 4epe3 NpU3My COOTHOLIE-
HUSL COLMAIBbHBIX (DYHKLMH 11paBa ¢ QyHK-
LUSAMH peluruy, mopanu. Hampumep, co-
LMOJIOTH OTHOCSAT K (DYHKIHAM PEIUTUH
HMHTETPATUBHYIO, PETYISATUBHYIO, KOMMY-
HUKaTHBHYIO U T. 1. Bce nepeuncinenHble
(YHKLIUH COOTHOCSTCS ¢ (QYHKLUSIMHU CO-
uuaneHoro npasa. P. [laynn cuuran, yto
(GYHKIUM MOpaNu M PEJIUIUU SBISIOTCS
3aBUCUMBIMH TI0 OTHOLICHHIO K IIPaBYy.
IIpaBo, no P. Ilaynny, — mHCTpyMEHT CO-
UAIFHOTO KOHTPOJIS, OUH U3 CII0OCOO0B
KOHTPOJIS 32 TIOBEJICHNEM JIIofel HapaBHE
¢ penuruei, Mopaipio u oObrdasmu [1].
Harmpumep, a1 NOHMMaHUs MPAaBOBOTO
MIOBEJICHUS JIMYHOCTH MMEET 3HauCHHUE
CO3HAHWE, YTO TOBOPHUT O pEANU3ALUH
OLICHOYHOW (YHKLMM Ha BCEX 3Tanax ee
couuanu3auuy. [losTomy coruanbHble
(GYHKLMM pETUIHd B HEKOTOPOH crerie-
HU MOXXHO COOTHOCHTBH C COLUAJIbHBIMH
(byHKUIUSIMU TpaBa.

Connosnornieckoe IMpaBONOHNMAHUE
CBSI3aHO C Pa3BUTHEM TaKOW HayKH, Kak
COLIMOJIOTHUS TIpaBa, BBIJENsETCS M3 00-
el COIMOJIOTHH 1 HAaIlpaBJIeHO Ha HCCITe-
JIOBaHUE JHHAMHKH IpaBa, COLUAIBHBIX
acIleKToB TpaBoBoro Owrtust [7, c. 87].
ITosTomMy (pyHKIMOHAIBHOCTH B TEOPUH
COLIMOJIOTUYECKOTO TpaBa MOXXHO pac-
CMaTpHUBaTh CKBO3b MPH3MY COLMOJIOTHUH
IpaBa, a UMEHHO €€ OCHOBHBIX (DYHKIIMIi:
MHUPOBO33PEHUYECKOM,  HJICOJIOTHYECKOM,

METOI0JIOTUYECKOM,
KPUTHYECKOU.

B ycnoBusx pa3BuTHS 0OIIEeCTBEH-
HBIX OTHOIIEHHH 0co0Oe 3HaYeHWe Mpu-
oOperaer crpemiieHHe (HOPMHUPOBAHHS
Y 4eJIOBEKa MPEe/ICTABICHUIT O IIeTOCTHOM
KapTHMHE MHMpa M CBOETO MecTa B HEM.
Peub maer o poiaM MHPOBO33PEHYECKOH
(GYHKIMM B  COLMOJIOIMYECKOM IIpaBe.
MupoBo33peHueckas (GyHKIHS TO3BOJIS-
€T NPOU3BOAUTH Haubosee obIlIue mpen-
CTaBJICHUS (3HAHUS), KOTOPBIE TIOMOTAIOT
YeJIOBEKY OPMEHTHPOBATHCS B OKpYIKAIO-
IIeM MHpe, JTydlle MOHATh ce0sl U MoBe-
JIeHHE IPYTHX JTIOAEH, 0CO3HATh 3HAUCHUE
Takux (pyHIAMEHTaNbHBIX LIEHHOCTEH,
Kak cB00O/Ia, IEMOKpATHs, IIpaBa YesIoBe-
Ka, COIMAJbHBIA MOPSIOK M COIMAIbHAs
OTBETCTBEHHOCTH [6].

Merononorudeckas ()yHKIHUs HAIIPaB-
JICHa Ha MO3HAHKE PeabHON COLMAIbHOM
JICUCTBUTENBHOCTH B KOHTEKCTE (DyHK-
LIMOHUPOBAHHUS MPABOBBIX (PAKTOPOB, IO-
3HaHUS MEXaHU3MOB JICHCTBHS NpaBa Ha
COLMANIbHbIE OTHOIICHUS W BIUSIHUE CO-
LMAJIbHBIX OTHOLICHUH Ha QopMupoBa-
Hue mpasa [7, c. 88].

Ocoboe 3HaueHue 1yisi 9QPEKTHBHOTO
(YHKLIMOHUPOBAHUS TpaBa B OOIIECTBE
KaK COIMAJIbHOTO PEryssaTopa COLMOJIO-
rudecKas Teopusl IpaBa IPHOOpeTaeT
B CBS3M C BBINIOJIHEHHEM KPHTHUECKOI
¢yukym [9]. HanHas QyHKIHS GopMu-
pyeT colMaibHble HAealbl, pa3padarsl-
BaeT NPOrpaMMbl COLUAIBHOTO Pa3BUTHS,
MOMYMHSSA BCE 3TO pealn3aluyl WHTEepe-
COB 4YelsioBeka [S].

Ee oxHoii gyHKIMeH conmonoruye-
CKOTO IpaBa SIBJIAETCS IPOTHOCTUYECKAS.
Couuosnorus npaBa U3y4aeT COLHaIbHbIC
3aKOHOMEPHOCTH  (DYHKIIMOHMPOBAHHS
o01ecTBa, ¢ IOMOIIBIO MOTYyYCHHBIX JaH-
HBIX OCYIIECTBIIIETCS] HAYYHBIH MPOTHO3
Ha Oymymee. CoIMONIOTHYECKHE TIPO-
THO3BI BCETZIa ONHPAIOTCSI Ha M3BECTHBIE
COLMOJIOTAaM TEH/CHIIMU Pa3BUTHS COLH-
AJBHBIX CHUCTEM M KacaloTCsl OTACIBHBIX
SBJICHUH, Tpo0JIeM 1K coObITHil B 001Ie-
cTBe [6].

HenocpenctBeHHO cBA3aHHOHN C pa-
Hee PaCCMOTPEHHBIMU (DYHKLUSIMH COLIU-
OJIOTMYECKON KOHIENINY [paBa sBJISETCs
uaeonorudeckas Qynkuus. Ee ocobeHHo-
CTBIO, KaK M JPYTHX 3HAYUMbIX (YHKLHUH
COLIMOJIOTHYECKOTO TPaBa, SBISETCS BO3-
MOXXHOCTb BBIPQ)KCHHUS B pAMKax pasiiiy-
HBIX IIPABOBBIX HAIpaBJICHUN ICHCTBUS.
Hamonmnenne wmpaenm mpaBa MOXeET OBITh
pa3NUYHBIM, YTO CBSI3BIBACT €€ C aKCHO-

MPOTHOCTUYECKOM,

joruueckoi (yHKUIHMEH, HO IVIaBHas ee
3aja4ya COCTOMUT B JIPyTOM. 3JieCh IIPaBO
BBICTYINAET CPEJ0i, KpUTEPHEM, KOTOPbIH
MO3BOJIACT PA3IM4aTh HOPMATHBHbIC Ipa-
BOBBIE CPEJICTBA B PEAJbHOM NPaBOBOMH
JKM3HHU B 3aBHCHUMOCTH OT MX IIEHHOCTEil
(Bo3moxHocteit). Takum oOpa3om, aaH-
Hast QyHKIMs (HOPMHUPYET BO3MOXKHOCTD
BbIOOpa B HHJIMBHAYaJbHOIl IPaBOBOM
JKU3HU, JIeaeT ee KpeaTuBHoii [3, c. 86].

BoiBoabl. OcHOBHOI 3amaueil co-
[[HOJIOTUYECKON IIKOJIBI TIpaBa SIBIISIETCS
HccIeoBaHNe IPUPoB! connyMma. [IpaBo
B COOTBETCTBUHM C JAaHHOW KOHIICIIIH-
eil paccMarpuBaeTCs Kak KadeCTBEHHOE
cocrosgHue obmecrBa. Ominune co-
LIMOJIOTHYECKOTO  TPABONIOHUMAHUS  OT
IOPU/INYECKOTO U €CTECTBEHHO-IPaBO-
BOTO 3aKJIIOYaeTcs B TOM, YTO IIPaBO
uMeeT 0coOble YepThl, a IMEHHO MHOTO-
oOpasye THIIOB COLMAJBHOIO IIpaBa
1 BOBMOXKHOCTB IIEPEX0/ia U3 OJHOTO THIIA
B JPYyTrOM.

OyYHKIHOHAIBHOCTD B KOHTEKCTE CO-
LIHOJIOTUYECKOTO MOAX0Aa K TTOHUMAHHIO
IIpaBa OTpeJIeNAeTCs:

— gepe3 COOTHOIICHHE C COIMAIIbHBI-
MH QYHKUIUSIMH 1paBa U QYHKIHAMH CO-
IIMAJIBHOTO TIPaBa;

— HEe B LIEJIOM KaK K COILHMAJIbHOMY
npaBy, a Au(depeHIPOBaHHO, BbIICISA
pa3IMYHbIE THITBI COLIUATBHOTO MPaBa;

— 4Yepe3 IpPU3MYy COOTHOIIEHHS CO-
IUANTBHBIX (YHKIHI [TpaBa ¢ QyHKIUAIMEI
PEIUIHHU, MOPAJTH.

IMonumanue (DYHKIHMOHATIBHOCTH
B KOHTEKCTE COLHOJOTHYECKOH TEOPUH
npaBa TpeOyeT OTIMYATh IMOHATHE «CO-
[UagbHble QYHKINU TpaBa» U «QyHKIHN
COLMAILHOTO MpaBay, Bellb 3a1a4a QyHK-
LHH COIMAIILHOTO TpaBa — (GopMUpOBa-
HUE OIPEeNICHHOTO COIyMa, TOraa Kak
couanbHble (QYHKIMU TpaBa (QyHKIHO-
HHUPYIOT B PAMKaxX YK€ CyLIECTBYIOIIETO
coluyMma.

[pemioxeno paccMarpuBarh (yHK-
LMOHAIBHOCTh B TEOPUH COLHOJIOTHYe-
CKOTO IpaBa CKBO3b IPU3MY COLIMOJIOTUH
npaBa, a UMEHHO €€ OCHOBHBIX (DYHKIIUIi:

MUPOBO33PEHUYECKOM, HAECOIOTUUECKOM,
METOJIOJIOTUYECKOM, MPOTHOCTUYECKOM,
KPUTHYECKOU.
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HOPMATHWBHO-IIPABOBOE OBECIIEYEHUE
MPEJOTBPAIIEHUS M IPOTUBOJAENCTBUS
KOPPYIILIUU B CUHCTEME
TOCYJIAPCTBEHHOM CJYKEbl YKPAUHBI

Tarpana KYCTOBA,
acnpaHT Kadeaphl roCyTapCTBEHHOM CITY)KOBI 1 MECTHOTO CaMOYTIPABIICHUS
JIHeponeTpoBCKOro PeruOHAIBHOIO HHCTUTYTA TOCYIaPCTBEHHOTO YIIPABICHUS
HanmonanpHOW akageMuu rocy1apCTBEHHOTO yripasieHus rpu [Ipe3unente YkpauHs
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AHHOTANUSA

B crarbe ananusupyeTcs COBpeMEHHOE COCTOSIHIE HOPMAaTHBHO-ITPaBOBOTO obecrie-
YeHMs IIPEJIOTBPALICHHS U NPOTUBOACHCTBHS KOPPYIIMU B CHCTEME TOCY1apCTBEHHOM
CITy’KOBI YKpauHBbI IyTeM HCCIIEOBAHISI HOPM MEXTyHApOJHOTO ITPaBa M CHCTEMBI 3a-
KOHOJIATEIbHBIX aKTOB YKPAMHBI, BXOJSIIUX B Pa3HbIC OTPACIIH 3aKOHO/IATENILCTBA U CO-
JIeprKalMX MOJIOKEHHU O Mepax MPEAOTBPALCHUST U HPOTUBOACHCTBUS KOPPYIILMU B
COOTBETCTBYIOIIEH chepe 00IEeCTBEeHHBIX OTHONICHHUH.

HcenenytoTes OTAeNbHbIE HOPMBI KOHCTUTYLIMOHHOTO, aJMUHHMCTPATHBHOIO, yro-
JIOBHOTO, YTOJOBHO-IIPOLIECCYANIBHOTO, I'PAXIaHCKO-IPOLIECCYaIbHOTO 3aKOHOATENb-
CTBa, KOTOPBIE COAEPKaT MepHI NMPEJOTBPAIICHNS W MPOTUBOACHCTBUS KOPPYIINH B
CHCTeME TOCyAapCTBEHHON CITyKOBI YKpauHBI.

Oco0oe BHUMaHME Y/eIseTcs UCCIIeIOBAaHUIO 1IPpaBoro craryca Crienualin3upoBaH-
HOU aHTHUKOPPYNIIHOHHOH MPpOKypaTypbl, HannoHnarsHOT0 aHTHKOPPYIIIIMOHHOTO OI0pO
VYxpaunsl, [ocynapcTBeHHOTO 610po paccienosanuii, HarmonansHoro areHrcTa Ykpa-
MHBI 110 BOIIPOCAM BBISABICHUS, PO3bICKA M YIPABICHHUS aKTUBAMH, MOJYYECHHBIMH OT
KOPPYNIIMOHHBIX U JIPYyTUX TPECTYIUIEHUH, KaK CHEeNHaIBbHBIX CYObEeKTOB IpeayIpek-
JICHUSI ¥ TIPOTUBOJICHCTBUS KOPPYIIHU B CUCTEME TOCYAapPCTBEHHON CITyKOBI YKpaUHBI.

KuroueBble cjioBa: rocynapcTBeHHas Clry»k0a, CcTeMa roCylapCTBEHHOH CIIykKObl,
HOPMaTHBHO-TIPaBOBOE OOecnedeHne, KOppyuys, aHTHKOPPYIIIHOHHAS TTOJUTHKA.

REGULATORY FRAMEWORK FOR FIGHT AGAINST
CORRUPTION IN THE SYSTEM OF CIVIL SERVICE OF UKRAINE

Tatiana KUSTOVA,
Postgraduate Student at the Department of Civil Service and Local Government
of Dnipropetrovs’k Regional Institute of Public Administration
of National Academy of Public Administration under the President of Ukraine

SUMMARY

This article deals with the current state of regulatory framework for fight against
corruption in the system of civil service of Ukraine through the investigation of the
standards of the International Law and the system of regulatory acts of Ukraine included
into different fields of legislation. They contain provisions on fight against corruption in
the appropriate sphere of the social relations.

There have been investigated the certain standards of the constitutional,
administrative, criminal, procedural, civil laws which contain preventing measures of
fight against corruption in the system of civil service of Ukra ne.

The individual attention has been paid to the investigation of the legal nature of the
Specialized Anti-Corruption Prosecutor’s Office the National Anti-Corruption Bureau
of Ukraine, the State Bureau of Investigations, the National Agency of Ukraine for
finding, tracing and management of assets derived from corruption and other crimes
committed by the subjects engaged into fight against corruption in the system of civil
service of Ukraine.

Key words: civil service, system of civil service, regulatory framework, corruption,
anti-corruption policy.

IMocranoBka mnpodiembl. Dddek-
TUBHOCTh (D)YHKLIMOHMPOBAHHSI CHCTEMBI
TOCYapCTBEHHOH CITykOBI YKpauHBI KaKk
CEepILIEBUHBI  TOCYIapCTBEHHOTO —Opra-

HU3Ma, OOeCreyrBaroLIel pean3alHio
TOCYapCTBEHHOH BJIACTH HA TEPPUTOPUHN
VYKpauHBl Ha OCHOBaHMHU, W B IPEAETax
TTOJTHOMOYHH ¥ CTIOCOOO0M, OTIPEAETICHHBIM
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Koncrutyuueil u 3akoHaMu YKpauHsl, 3a-
BHCHT OT TOTO, HACKOJIKO OHa 3all[HIIeHa
OT IIPOHUKHOBEHHUS B HEE JIECTPYKTHUBHBIX
9JIEMEHTOB, KOTOPBIE CBOUMH JACHCTBUAMHU
crocoOHbBI IOIOPBATH J0BEpHE 00IIeCTBa
K OpraHaM rocyaapCTBEHHOU BIIACTH, MO-
TYT CBOEBPEMEHHO IMPOTUBOAEHCTBOBATH
MIPOSIBIICHUSIM KOPPYIILMH ITyTEM IIPUBIIC-
YeHHs] BHHOBHBIX JIUI] B pa3yMHbIE CPOKH,
KoTOpble  ompezaencHel  KoHcTuTynmei
U 3aKOHaMH YKpauHbl, K pa3IMYHBIM BH-
JaM FOPUINYECKON OTBETCTBEHHOCTH 3a
KOPPYILHOHHbBIC JICSIHUS, PEabHOH BO3-
MOXXHOCTBIO BO3MEIIEHHsI YOBITKOB, IPH-
YMHEHHbBIX QPU3MYECKUMU U FOPHIUYECKHU-
MU JIMIIaMH OOIIECTBY WMJIM TOCYAapCTBY
TaKUMU [TPABOHAPYICHUSAMH.

3a nocieHue roibl, KOTOpbIe OKa3a-
JINCh CaMbIMH CJIOXKHBIMH B COBPEMEH-
HOW HCTOPHM HE3aBUCHUMOHM YKpauHbI,
B YCIOBHSX AaKTHBH3AIMU OOLIECTBEH-
HO-TIOJIUTHYECKUX MPOLECCOB aKTHBHBIM
HAIpaBJICHUEM JIEATEIBHOCTH ToCynap-
cTBa CTaNno (opMHUPOBAHHE HOBOW aHTH-
KOPPYIIIIMOHHOW TOJIMTUKH, CIOCOOHOI
obecrneunTh dPPEKTUBHOE M TIPO3pavHOE
(YHKLIIMOHMPOBAaHUE  TOCYNapCTBEHHBIX
HHCTUTYTOB. [1aBHBIM 00pa3oM 3TO Ka-
CaeTcst UCIIOJIHUTENIbHOMU U Ccy/1e0HOM BeT-
Beil BIACTH U NOBBIILICHUS 10BEpHs 0011Ie-
CTBa K UX JICSATEILHOCTH.

BMmecre ¢ TeM aHTHKOPPYNLHOHHAS
MOJIUTHKA — 3TO TOJBKO OINpE/esICHHAs
JOKTpHHA, 00 3((EKTUBHON peanu3annu
KOTOPOIl MO>KHO TOBOPHUTBH TOJBKO Uepe3
MPHU3MYy HOPMATHBHOTO BOTUIOMICHUS CO-
OTBETCTBYIOIIMX Mep MPEeayNpeKaCHU
W TIPOTUBOJICHCTBUS KOPPYIILIUH, B YacT-
HOCTH B CHCTEME T'OCY/IapCTBEHHOH CITyk-
ObI YKpauHbI KaK KIIIOYEBOM DJIEMEHTE Io-
CYapCTBEHHOTO OpraHu3Ma.

IIpu 5TOM MUMEHHO HOPMAaTHBHOE BO-
IUIOLIEHUE OINPEAENIEHHBIX Mep Hpef-
YIOPEXICHHS W TPOTUBOICHCTBUS KOp-
pYHLMM B CHUCTEME TIOCYIapCTBEHHOM
ciyKObl HE OTPaHUYUBACTCS NPHHATHEM
COOTBETCTBYIOIMX HOPMAaTHBHO-IIPABO-
BBIX aKTOB, @ OXBAThIBACT 3()PEKTHBHOCTD
UX pealn3aluy B COOTBETCTBYIOMICH ce-
pe OOIIECTBEHHBIX OTHOIICHHIA.

AKTyaJIbHOCTh TeMbI HCCJIe10Ba-
Husl. B ycioBusix, Koraa 3a nocieiHue ue-
TBIPE TOJla TMPHHSATO MHOKECTBO 3aKOHOB
VYKpauHbl M JIPyrUX HOPMAaTHBHO-IIPaBO-
BBIX AKTOB, CBSI3aHHBIX C peajM3aluei
HOBOW aHTHKOPPYILHOHHON CTpaTeruu,
aKTyaJIbHBIM OCTAaeTCsl BOIPOC, HACKOJIb-
KO OHU JEHCTBEHHBI, COOTBETCTBYET JIH
TaKOE€ COCTOSHHE HOPMAaTHBHO-IIPABO-

BOrO  OOCCICUECHHUs]  MPEIOTBPAIICHHS
U IPOTHBOACHCTBHS KOPPYIILIMK B CHCTE-
M€ TOCYZApCTBEHHOM CIy>KOBI YKpaWHBI
COBPEMCHHBIM ~ YKPaWHCKUM  pCalusIM
U MEXIyHapOJHO-TIPABOBBIM CTaHapTaM
OGOpBOBI ¢ KOppYyIIHEH.

Cocrosinue ucciaenoBanuii. [1po6ie-
Ma HOPMAaTHBHO-TIPAaBOBOIO PEryjIHpoBa-
HUS [IPEJIOTBPALIEHUS U IIPOTHBOACHCTBYSA
KOppYNIMM B YKpaWHEe MHCCIIe0BajIach
TaKMMM OTEYECTBEHHBIMH YYEHBIMH, KaK:
T.A. JaBeinoa, JI.I. 3a6pona, M.1. Kawm-
meik, A.H. Jlememxo, M.M. Jlyneunko,
M.M. Mensauk, E.B. HeBmepxunkwid,
B.A. TIlenreroB, M.A. Iloropeuxuii,
B.B. Pomanosckuii, M.B. Ceppenxuii,
B.E. Cxymum, E.JI. Cxymum, M.M. Ce-
Menzsai, M. Xasponrok, @.B. Illuman-
ckmi, JI.U. lllep6buna u npyrue.

B Hayke roCylapCTBEHHOIO YIIpaB-
JICHUsT ~ Takue  W3BECTHBIC  YUCHBIE,
kak: B.b. AsepesnoB, B.Jl. bakymeHn-
ko, C.JI. Jy6enko, T.B. MorpeHko,
H.I. Huwxuuk, B.M. Oumnyiixo, A.S. [Ipo-
xopenko, B.M. Conosbes, M. I1. Ctpenb-
ounkuii, B.Il. Illepbanp, mnpoBOIHIH
UCCJIEIOBAaHMSI KOPPYNLHUHM B OoJbluei
CTENCHU C TOYKH 3PCHUS aHaIU3a HOp-
MaTHBHO-TIPaBOBOr0O o0ecredeHus Jesi-
TEJILHOCTH TOCYAapPCTBEHHBIX CITYXKaIlHX,
a wmccnepoBarenn O.}O0. O6onenckuit
n C.M. CepernH mmpoaHaIn3npoBaH BIIU-
SIHUE KOPPYILUH Ha 3)(HEeKTHBHOCTH TPO-
(eccHOHANBHOM JIeATEIBHOCTH TOCYaap-
CTBEHHBIX Cirykanux [1; 2; 20].

BwMmecre ¢ TeM cerogHs B HayKe rocy-
JTAPCTBEHHOTO YIIPABJICHUS! OTCYTCTBYIOT
(byHIaMEeHTaIbHBIE  KOMIUICKCHBIE — HC-
CJIC/IOBAHUSI COBPEMEHHOIO COCTOSHHS
HOPMaTHBHO-IIPABOBOr0  o0ecrieyeHus
NPEeIOTBPALICHHsT M [POTHBOACHCTBHSA
KOPPYINLHU B CHCTEME TOCYJapCTBEHHOM
ciykObl YKpauHbl M €ro COOTBETCTBHS
MEJK/IlyHapOTHO-TIPABOBBIM ~ CTaHapTaM
OOpBOBI ¢ KOPPYTIIIHCH.

Leablo U 3a1a4eii CTaTbU SBISICTCS
UCCJICIOBAaHUE  CHCTEMBI
MPABOBBIX AKTOB, KOTOPHIC B CBOCH COBO-
KyIMHOCTH COCTABIISIFOT MPABOBYIO OCHOBY
[PEIOTBPALICHUs M IPOTHBOACHCTBHSA
KOPPYINIHU B CHCTEME TOCYJapCTBEHHOM
ciryxO0bl YKpauHbl, COOTBETCTBHE HALHO-
HaJIbHBIX HOPMAaTHBHO-NIPABOBBIX aKTOB,
perynupyoonmx 0ops0y ¢ Koppymnuueit
B CHCTEME TI'OCYIapCTBEHHOIl CIIyxkOBbl,
HOpMaM MEX/yHapOJHOTO IpaBa U Jlallb-
HEWIINe HalpaBJICHHUS COBEPIICHCTBOBA-
HHUS HAIMOHAJIBFHOTO 3aKOHOJATENILCTBA
0 TPEAOTBPAICHUH W MPOTHBOJCHCTBUH

HOPMaTUBHO-

KOPPYIIMH B CHCTEME TOCYIapCTBEHHOM
CITyKObI YKpauHbl.

H3zno/keHne OCHOBHOIO MaTepHaJia.
Boppba ¢ koppymimeil kak OZHO W3 Ha-
MPABIICHU TIPABOOXPAHUTEIILHOM AESTENb-
HOCTH TOCYIApCTBEHHBIX OpPraHOB 3a BCE
TO/IbI HE3aBUCUMOCTH YKPauHBI HUKOT/IA HE
ocTaBasach 0e3 BHUMaHUS 3aKOHOJATEII.

Tak, mepBeIM 3aKOHOM YKpaHHBI, 3a-
KPEMHBLIAM MOJIOKCHUSI aHTUKOPPYIILIHU-
OHHOTO HampaBieHHs, cTan 3akoH «O0
OpraHU3alMOHHO-TIPABOBBIX OCHOBax
OOpBOBI ¢ OpraHM30BaHHON IPECTYITHO-
CTBIO». YKa3aHHBIH HOPMAaTHBHBIN aKT
npuHAT eme B 1993 . B coorBercTBHM
c a03. 8 cT. 6 3TOrO 3aKOHA, OJHHM W3
OCHOBHBIX HamlpaBieHuii GopsOBI C Op-
raHM30BaHHOW NPECTYIHOCTBIO OIIpejie-
JICHO NPEeJOTBPAIIEHHE YCTAaHOBICHUS
KOPpPYMIIMPOBAaHHBIX CBS3el € Trocynap-
CTBEHHBIMH CITY)KAIlUMH U JIOJDKHOCTHBI-
mu munamu. C 1993 1. B ykazaHHBIH 3aK0H
BHECCHO MHOTO M3MEHEHMH, CErOfiHs OH
SIBJISICTCSL OJIHMM M3 CaMBIX MOIIHBIX 3a-
KOHOJIATEJIbHBIX AKTOB, OMNPEICIISFOLINX
MOJTHOMOYHS CHEeNHAIBHBIX ITOpa3/ie-
JeHni o 6opbde ¢ Koppymiuel u opra-
HU30BAaHHOHW mpecTymHOCThI0  Ciry>kObI
Oe3omacHOCTH YKpawHBI B c(epe orepa-
THUBHO-PA3bICKHON AEATENBHOCTH M yTO-
JoBHOro mnpouecca [17]. B cBa3u ¢ uem
ObUIO0 OBl HECNpPaBE/UIMBBIM HCKIIIOYATh
€ro M3 Kpyra HOpMaTHBHO-IIPABOBBIX aK-
TOB, COCTABIISIOLIMX IPABOBYIO OCHOBY
NpEeOTBPAlleHHsT M [POTHBOACHCTBHSA
KOPPYNIHMU B CHCTEME TOCYIapCTBEHHOM
ciyx0bl, Kak u caMm 3akoH «O Cuiyx0e
6e3zomacHocT Ykpaussl» (1992 r.). Co-
TIAaCHO 4. 2 CT. 2 BBIMICYIIOMSIHYTOTO
3axona, Cmyx6a Oe3omacHocTH YKpan-
HBI TaKXke sBIAeTCA CyOBeKTOM OOpBhOBI
C KOppYIIMEH M C IEeIbI0 BBITOTHEHHS
BO3JIOXKEHHBIX Ha Hee 3a/1a4 HaJleJIeHa Co-
OTBETCTBYIOIMMH CHELHUAIBHBIMU I10JI-
HOMOYMSMH B cepe NpaBOOXpPaHUTEIb-
HOH nesrenbHOCTH [19].

XoTs BBIIICYKAa3aHHbIE 3aKOHBI IPHU-
HATBL 10 npuHATUa KoHcTutyuuu Ykpa-
WHbI W OBbUIM TEPBUYHOW IPABOBOIL
OCHOBO# 151 00pBHOBI ¢ KOPPYIIIHEH B rO-
CyZlapcTBe, OCHOBOM HOPMAaTHBHO-TIPaBO-
BOrO  OOECNEYECHUsT  IPEIOTBPALICHHS
U IPOTHBOACIHCTBHS KOPPYILMU B CHCTE-
M€ TOCYJapCTBEHHOH CITy>KOBI SIBIISIOTCSI
HOPMBI KOHCTUTYLIHOHHOTO M MEK/IyHa-
POMHOTO TIpaBa, KOTOPBIE CETOMHS CTall
OCHOBaHHEM JJIsl TIPUHSTHS OCHOBHBIX
3aKOHOJIATENIbHBIX AKTOB B COOTBETCTBY-
ronieit chepe.



ABTOp He ciydaiiHO ocTaBisieT Oe3
BHUMaHUs 3akoH YkpauHbl «O O0opbOe
C KOppYILMEH» M JIPyrHe 3aKOHbI COOT-

BETCTBYIOIIEr0 HANpPABICHUS, KOTOpPbIE
y)KE yTPaTWIN CHILY, MOCKOJIBKY T€HE3UC
Pa3BUTUS AaHTHUKOPPYNIIHOHHOTO 3aKOHO-
J1aTeNbCTBA 3@ TO/Ibl HE3aBUCUMOMN YKpa-
WHBI JIOKUT 32 Tpe/ieiaMy JaHHOTO Hayd-
HOTO HCCIICTOBAHMS.

Tak, coracho 4. 2 c1. 19 Koncruty-
UK YKpawHBI, OPTaHbl TOCYAapCTBEHHOM
BJIACTH M OPraHbl MECTHOTO CaMOyIpaB-
JICHUs, MX JOJDKHOCTHBIC JMIa 00s3a-
HBI JICHCTBOBATh TOJIBKO Ha OCHOBaHWH,
B Ipelenax IOJHOMOYMH U crocoOoMm,
KOTOpBIE npeycMoTpensl Koncturynuei
1 3akoHaMu Ykpaussbl [5]. CooTBeTCTBY-
0Iasi KOHCTUTYLIMOHHAS HOPMa BOILIO-
IIeHa U KOHKPETHU3UPOBaHa B CT. 9 3akoHa
VYipaunbl «O rocynapcTBEHHOH cityxk0e»,
perynupyoomeid  BONPOC  MOJYNHEHUS
TOCYTapCTBEHHBIX CIY)KAIUX, MOPSIOK
BBITTOJTHEHUS] IMHU TIPHKa30B (pacropsike-
HUM) W TOpPYyYeHHH HETOCPEACTBEHHBIX
U BBILIECTOAIINX pyKoBojuTenei [12].

Urto kxacaeTcs MeXIyHapOIHBIX HOp-
MAaTHBHBIX aKTOB, KOTOPBIC SBJISIOTCS 4a-
CTBIO HAIIMOHAJILHOTO 3aKOHOJATENIbCTBA
YKpauHbI U BXOJSAT B CUCTEMY IIPABOBOTO
obecriedeHHsl TPELOTBPAILCHUS U IIPO-
TUBOJCHUCTBUS KOPPYIILIMU B CUCTEME TO-
CYIapCTBEHHON CIy»Obl YKpauHbI, TO
K HUM OTHOCSITCSI:

1. Kousenrust Opranusanuu O0bean-
nenHelx Hammit (manee — OOH) mpotus
koppynmu ot 31 okraops 2003 r. (pa-
TUGUINPOBaHHAS 3aKOHOM YKpPaWHBI OT
18 okTs10pst 2006 . Ne 251-V) [4].

2. T'paxxnmanckas konseHms Cose-
ta EBpomer 0 Goprbe ¢ koppymmmeil ot
4 mnosiopst 1999 1. (parudunmpoBaHHas
3akoHoM Ykpaunbsl oT 16 mapra 2005 1.
Ne 2476-1V) (nanee — I'pasknaHckast KOH-
BeHuws) [21].

3. VYromoBHas xouBennus Cosera
EBpormbsr 0 6opnbe ¢ koppymimeit (paru-
¢unupoBanHas 3aKOHOM YKpauHbI OT
18 oxtsi0pst 2006 1. Ne 252-V) (namee —
YronoBHast KOHBEHITHU) [6].

4. JloTIOTHUTENBHBII IPOTOKOM K YTO-
noBHoi koHBeHIMK CoBera EBpomns! o
06opsbe ¢ koppymmmel (paTuduiupoBaH-
HbIl 3akoHOM VYKpauHbl OT 18 OKTsAOps
2006 . Ne 253-V) [3].

HecMmoTps Ha TO, 4TO yKa3aHHBIC KOH-
BEHLMH ObUIM paTH(HULUPOBAHBl YKpau-
Hoii emie B nepuoa 2005-2006 rr., Hopma-
THUBHOE BOIUIOLIEHHE UX JOKTPHHAIBHBIX
MOJIO’KEHNH Hauanoch Tonbko B 2011 1.

Ilocnemnne wW3MeHeHus, KOTOpHIE
ObUTM BHECEHbI B YTOJIOBHBIH KOJIEKC
Vkpanusl 18 ampens 2018 1 3akona-
MH YkpauHbl «O BHECEHHH W3MEHEHUH
B HEKOTOpBIE 3aKOHOIATENHHBIE AaKThI
VYKpauHBl OTHOCHTEIFHO IIPHBEICHUS
HallMOHAJIBHOTO 3aKOHO/ATENILCTBA B CO-
OTBETCTBHE CO CTAaHIApTaMH YTOJOBHON
KOHBEHIIMM O OopbOe ¢ Koppymuuei»
No 221-VII [9] u «O BHECEHUHU HU3MEHe-
HUN B YTrOJOBHBIA U YTrOJNOBHBIA MpO-
LeccyaabHbI KOAEKCH YKPauHBl OTHO-
CUTEIbHO BBINONHEHMS [lmaHa neiicTBuin
no nubepanuzaunu Eponeiickum  Co-
1030M BH30BOTO PEXHMa IS YKPAWHBD)
Ne 222-VII [10], cBs3aHBI Cc mpuBEae-
HUEM ero IOJIOKeHHH B COOTBETCTBHE
¢ YronmoBHOW KOHBeHIUEH. B wacTHOCTH,
n3MeHeHsl penakuuu cT. 354 («[lopkym
pabOTHHKA TOCYNAapCTBEHHOTO MPEAIIPH-
ATHA, YUYPEKICHUS WIM OPraHU3aLINn»),
cT. 368 («IlpuHsTHE TpemIoxKeHus, obe-
[IAHAS WM TOJy4YEHUs HEeNpaBoOMep-
HOW BBITOJBI JIOJDKHOCTHBIM JIUIIOMY),
cT. 369 («IIpemnoxenue WM MpegocTaB-
JICHHE HENpPaBOMEPHOH BBITOJBI JOJIK-
HOCTHOMY JIH1y»), cT. 370 («IIpoBokarius
noAKymna»). B yromoBHoM u yromoBHOM
MPOLIECCYaIbHOM 3aKOHOJATENbCTBE II0-
SIBUJICSI HOBBIM WHCTUTYT CHEIUATbHOU
KOH(UCKAINK, HaIpaBlICHHBI Ha BO3-
BpallleHNe aKTHBOB, ITOJYYEHHBIX He3a-
KOHHBIM ITyTEM B PE3yJIbTaTe COBEPIICHHS
KOPPYIIIHOHHBIX W CBSI3aHHBIX C HHUMH
JIeHCTBUA, B MOJIB3Y FOCYAAPCTBA.

CornachHo 4. 1 ct. 290 I'paxnanckoro
nporeccyansHoro konekca (naiee — ['TIK)
YKpauHbl, UCK O TPHU3HAHUM HEOOOCHO-
BaHHBIMH AKTHBOB M HX MCTPeOOBAHMU
OT ONpe/eIeHHbIX B 3TOH cTaThe JHI] 110-
JlaeTcs B MHTEpecax rocyaapcTBa IPOKy-
POpPOM B TeueHHE CpoKa OOIIel HCKOBOM
JABHOCTH CO [OHSI BCTYIUICHHS B 3aKOH-
HYI0O CHIy OOBHHHTEIHHOTO IIPHTOBOPA
B OTHOUICHUM JIMIA, YHOJIHOMOYEHHOTO
Ha BBIMOJHEHHE (QYHKIMH TOCyrapcTBa
WJIM MECTHOTO CaMoyTIpaBieHus [22].

AHamm3upysi  aHTHKOPPYIIHOHHBIE
MOJIOXKEHUST  YTOJIOBHOTO 3aKOHOJATelIb-
CTBA, OCTAHOBUMCS HAa YCHJICHUH YTOJIOB-
HOI OTBETCTBEHHOCTH 32 KOPPYIIIIMOHHbIE
NPECTYIUICHUS, 3aKPEIUICHHOH B 3akoHe
«O HauuoHambHOM  AHTHKOPPYIIIMOH-
HoM Oropo Yikpauus» Ne 1698—VIII ot
14 oxtsa6pst 2014 1., KOTOpBIA BCTYITUI
B cuiy 26 sBaps 2015 . CornmacHo 3a-
KITFOYUTENIEHBIM U TIEPEXOHBIM MTOJIOXKE-
HUSIM YKa3aHHOTO 3aKOHA, B YTOJOBHBIH
KOZIEKC YKpanHBI BHECEHBI HM3MEHEHUS,
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MpeayCMaTpUBAONINE MCKIIOUCHUE TIPH-
MEHEHHS K JIMIaM, COBEPIIMBIIMM KOp-
PYILHOHHBIE IPECTYIUICHUS], MOJIOKEHUI
9TOro e 3aKOHa 00 YroJIOBHOH OTBET-
CTBEHHOCTH I10: OCBOOOXKAEHHIO OT Yyro-
JIOBHOW OTBETCTBEHHOCTH B CBSI3H C Jie-
SITENILHBIM ~ PAacCKasHHEM, IPUMHPEHHEM
C MOTEpIEBLINM, Teperadeil Ha TOPYKH,
u3MeHenueM o0ctanoBku (CT. ctT. 45, 46,
47 u 48); Ha3HaueHue Oojee MITKOTO Ha-
Ka3aHUsl, 4eM MPEIyCMOTPCHO 3aKOHOM
(a. 1 ct. 69); ocBoOOXKIEHHE OT HaKa3a-
HUS «C y4eTOM 0e3yIpedHOTro MMOBEACHUS
1 T0OPOCOBECTHOTO OTHOIICHUS K TPYIY»
(4. 4 c1. 74); OCBOOOXKICHHE OT HAKa3aHUS
¢ ucnbiTanueM (4. 1 ct. 75, 4. 1 ct. 79);
JOCPOYHOro CHATHS cynumocTtH (cT. 91)
u ap. [8, c. 112].

3a mocienHHe YeThIpe Iojia chucTeMa
TaKMX OPraHOB 3HAYMTEIBHO BO3POCIA,
0 4YeM CBHUJETEIBCTBYET PsiJi MPUHATBIX
3aKOHOB YKpauHbI, a MeHHO: «O Hamu-
OHAJILHOM ~aHTHKOPPYMIHOHHOM OOpO
Vkpaunsy; «O TocynapcTBeHHOM OOpO
paccnenoBanuity, «O HamuoHnaapHOM
areHTCTBe YKpaWHBI 110 BOIPOCAM BBISIB-
JICHUSI, PO3BICKA U YIIPABICHNS aKTUBAMH,
MOJTyYCHHBIMHU OT KOPPYILHOHHBIX U JPY-
THX TPECTYTUICHUI.

B CBSI3U c HCTIOJHEHHEM
. 5 cr. 8 3akoHa Ykpaunsl «O mpokypa-
Type» oT 14 oxtsa6ps 2014 . Ne 1697-VII
B ['enepanbnoit [Ipokypatype VYkpaunbt
CO3/1aHa, Ha MpaBaX CaMOCTOSTEIHLHOTO
CTPYKTypHOrO mozpaszaeneHus, Cnenu-
AIU3HPOBAHHAS AQHTUKOPPYILUOHHAS
MPOKYpaTypa, Ha KOTOPYIO BO3JIAararoTcst
cienyrome GyHKIuUU: 1) ocymiecTBie-
HUE Haja30pa 3a COONIONEHHEM 3aKOHOB
TIpH TIPOBE/ICHUH OTIEPaTUBHO-PA3BICKHOI
NIeSITeTEHOCTH, JOCYIe0HOT0 pacciieioBa-
Huss HalMoHaJbHBIM  aHTHKOPPYIIIIMOH-
HBIM O10po VYKpauHbl; 2) NOAJECpIKaHUE
rOCYAapCTBEHHOTO OOBHMHEHHS B COOT-
BETCTBYIOLIMX HPOU3BOJCTBAX; 3) Hpel-
CTaBUTEJILCTBO HHTEPECOB TI'PAXKJaHU-
Ha WIM TOCYJapcTBa B CyAe B CIydasXx,
MIPElyCMOTPEHHBIX HACTOSAIIUM 3aKOHOM
U CBS3aHHBIX C KOPPYNIMOHHBIMU HJIH
CBSI3aHHBIMH C KOppYIILHEHl MpaBoHApY-
menusmu [18].

Amnanm3upyst mpaBoBod craryc Ha-
IMOHAJIFHOTO AQHTHKOPPYIIINOHHOTO
oropo VYkpaunsl (manee — HABY) u To-
CYIapCTBEHHOTO OIOpO pacclie0BaHMMA
(manee — I'BP), koTopoe HUKak HE HAYHET
CBOIO [ICATEIIBHOCTb, CTOUT OTMETHTb,
YTO KPYr' MX IOJHOMOYMH B 3HAYUTEIb-
HOIl Mepe ompeziesieH 3aKOHOM YKpauHbI
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«O0 onepaTuBHO-PO3BICKHOW /e TElIb-
HOCTH» M YTOJIOBHBIM IPOLIECCYaTbHBIM
kozekcoM Ykpaunsl (nanee — YIIK Vipa-
HHbI), @ OCHOBHOE OTJIMYHE 3aKJII0YAeTCs
B HOJCIEJACTBEHHOCTH pacClieyeMbIX
umu npectymienu [11; 16].

Bmecre ¢ Tem yromoBHoe mpouec-
CyanbHOE 3aKOHOJATENbCTBO HAJEINseT
nupekropa u nerektuBoB HABY nomosn-
HUTEIBHBIMU TIPOIECCYaTbHBIMU ITOJTHO-
MOYMSMH TIPH pacCiIeIOBaHUH TTOJCIIEN-
CTBEHHBIX MM INPECTYIUICHHH, CBSI3aHHBIX
C OTCIICKMBAaHUEM U HAJIOXKEHHEM apecTa
Ha AaKTHUBbI, IOJyYCHHbIE B peE3YJbTaTe
KOPPYNLHOHHBIX [TPAaBOHAPYLIEHHUH, TTO/-
nexamye KOHQUCKAUUMU MM CIelHallb-
HOW KOH(HCKAINK.

CornacuHo 4. 1 ct. 269—-1 VIIK VYkpa-
WHBI, TP HAJM4YUH OOOCHOBAHHOTO IO-
JO3PEHUs], YTO JIMIO OCYIIECTBISET Mpe-
CTYNHBIE JI€HCTBUSI C HCIOIb30BaHUEM
0OaHKOBCKOTO cdeTa, JU00 ¢ IENbI0 Po-
3BICKA WM UAECHTH(HUKAINN MMYIIECTBA,
TTOJJIEKAIET0 KOH(PHUCKAIIMN WITH CHelH-
QIBbHON KOH(HCKANNH, B YTOJIOBHBIX IIPO-
1eccax, OTHECEHHBIX K TTOJICIIEICTBEHHO-
ct HABY, npokypop MoxeT oOpaTuthbest
K CIIEJICTBEHHOMY Cy/Ib€ B IOPSJIKE, Ipe/-
YCMOTPEHHOM CT. CT. 246, 248, 249 nacto-
sero Kopekca, a1 BbIHECEHUs pelie-
HUsL O MOHUTOPUHIe OAHKOBCKHX CYETOB.
CornacHO IOCTAQHOBJICHHUIO CJIEACTBEH-
HOTO CYJIbH O MOHUTOPHHIe OaHKOBCKHX
c4eToB, OaHK 00s3aH MPEIOCTABIATH
HABY B Texymem pexumMe HH(HOPMAITHIO
00 omeparusax, OCyIIeCTBISIEMBIX Ha OJI-
HOM HJTM HECKOJIBKUX OaHKOBCKHX CUETaX
(4. 2 ct. 269-1).

OOmieli  0coOEHHOCTBIO  (PYHKIHO-
HHUPOBAHUS COOTBETCTBYIOLIMX IPaBO-
OXpaHUTENIBHBIX ~ OpPraHoB  SIBISIETCA
JajbHeHIas peaju3aldss B BbILICYIO-
MSHYTBIX 3aKOHAaX MOJIOKCHUH O 3aIiu-
T€ COTPYAHMYAIOMIUX C [PaBOCYIHEM
(ct. 22 KpumuHaIbHONH KOHBEHIIUH,
cT. 53 3axona Ykpaunsl «O mpemynpex-
JeHnu Koppynumum»). Tak, B cOOTBeT-
ctBuM ¢ 4. 4. 1, 3 ct. 19 3akona YkpauHb
«O HaIMoOHAIBPHOE AHTHKOPPYHIIMOHHOE
Oropo YkpauwHBI» U cT. § 3akoHa YKpau-
uel «O TocymapcTBeHHOM OIOpO paccie-
JIOBAaHHUI», B COOTBETCTBYIOIIUX ITPaBO-
OXpPaHHUTENIBHBIX OpraHax sl TPUHSITHUS
3asBJICHUH U COOOIICHUI O COBEPILICHUH
MIPECTYIUICHUH, B TOM YHCJIe aHOHUMHBIX,
CO3/IAI0TCS TOPAYNE JIMHUM, a TaKxke o0e-
CIIEYMBACTCS BO3MOKHOCTD ITOJJa4U TaKHUX
3asBJIEHUI U COOOILEHUI, B TOM 4YHCIIE
0e3 ykazaHus pamMuInK, UMEHH, OTYECTBA

(HauMEHOBaHU) TOTEPIIEBIIEr0 WIN 3a-
SIBUTEIIS, Yepe3 OHUINaIbHBIC CAlThL.

[IpoBepka Takwx 3asBICHUH U CO00-
IIEHUH OCYIIECTBISAETCS B IIOPSAKE, OIpe-
nenearoM YIIK Vipawunst [11; 16].

HoBbiM cyObekToM mpemoTBparmie-
HUSL ¥ TIPOTHBOJACHCTBHUS KOPPYNLUH
B CHCTEME IOCYAapCTBEHHON CIIYXObI €O
crequduueckumMu QYHKIUAMU SBISETCS
HannonanbHoe areHTCTBO YKpauHbI 110
BOIPOCAM BBISIBIEHHS, PO3bICKA U YIPaB-
JIEHUsl aKTUBaMH, MOITYy4YE€HHBIMU OT KOp-
PYIIMOHHBIX U APYTUX HPECTYIICHUI.

CornmacHO CT. 2 yKa3aHHOTO BBIIIE
3axoHa Ykpaunsl, HanmonansHOe areHt-
CTBO YKpanHBI [0 BOIPOCAM BEISBICHUS,
PO3BICKA ¥ YIIPABICHUS aKTHBAMH, TTOY-
YEHHBIMH OT KOPPYNIMOHHBIX M APYTHX
npecryruieHuil (nanee — HanuonanbHoe
areHTCTBO), SIBISIETCSI IEHTPAIBHBIM Op-
TaHOM HCIIOJHUTEIBHOM BIIACTH CO CIie-
LIMAJIBbHBIM CTaTyCcOM, KOTOpbIH obecrie-
4yuBaeT (OPMHPOBAHHE U DEATH3ALHIO
rOCYy/IapCTBEHHOM MOJIUTHKU B chepe BbI-
SIBJIEHUS] M PO3bICKA aKTHBOB, HA KOTOPbIE
MOXET OBITh HAJIOXKEH apecT B yTOJIOBHOM
MIPOU3BOJICTBE, ¥ / WIN IO YNPaBICHHIO
aKTHBAMH, Ha KOTOPBIC HAJIOXKEH apecT
WIA KOTOpble KOH(HCKOBAaHBI B Yro-
JIOBHOM TIpon3BoAcTBe. HarmonamsHoe
areHTCTBO B PaMKaXx, OTIPECICHHBIX 3TUM
U JIPYyTUMH 3aKOHAMH, MOAO0TYeTHO Bep-
xoBHOU Pane VYkpaunbl, OIKOHTPOJIBHO
n oTBeTCTBeHHO Tepen Kabunerom Mu-
HHUCTPOB YKpauHsl [15].

Beiogwl. IlomBons wurorw, cuexy-
€T OTMEeTHTh, YTO HOPMAaTHBHO-TPaBO-
Boe  olecrieyeHHe  NpeJOTBpALCHHS
U MIPOTUBOJECUCTBHS KOPPYNILUH B CUCTE-
M€ TOCYIApPCTBEHHOM CIyXObI YKpauHbI
IpeJICTaBIIsieT COOOH CHCTEMY 3aKOHOJA-
TEJbHBIX aKTOB PA3IUYHON OTpacieBoOi
HaNpaBJIeHHOCTH, KOTOPHIE B COBOKYII-
HOCTH BKJIIOYAIOT HOPMBI KOHCTHTYLIMOH-
HOTO, aJMHHHUCTPATHBHOTO, YTOJIOBHOTO,
YTOJIOBHOTO HPOLECCYaTbHOTO, TPAKIaH-
CKOTO TIPOLIECCYaJIbHOTO 3aKOHOJATEIhb-
CTBa ¥ HOPMBI MEXTyHapOIHOTO TIpaBa.

3a mocienHue YeThIpe rofia B IMpo-
AQHAJIU3UPOBAHHBIX  3aKOHOAATEIbHBIX
aKTax, B YaCTHOCTH B 3aKkoHe YKpau-
Hbl «O mpeaynpexaeHun KOppynuumn»,
B IOJHOW Mepe pealn30BaHbl MEXIy-
HapOJHO-IIPABOBBIE CTAHIAPTHI OOPHOBI
C KOppyHnuueH, TeM CaMbIM CO3/aHbI
HaJyIeXKallue Kak MaTepHalbHO-TPaBO-
BBIE, TAK U MPOLECCyalbHbIE OCHOBAHMS
ISl TIPEAOTBpAIlEHUsT M TNPOTHUBOJACH-
CTBHS KOPPYNIMH CPEAH TOCYAapCTBEH-

HBIX CIIY)KaIuX W BO3MEUICHUS HMpHUUH-
HEHHBIX YOBITKOB.

BwMmecte ¢ Tem, OCHOBHBIM HEZOCTAT-
KOM SIBJISIETCS] IPAaBONPUMEHUTEIbHAS Je-
ATEIBHOCTb YIIOJIHOMOYEHHBIX CYObEKTOB
MPEAYNPEKACHUs] W TPOTHBOAECHCTBHS
KOPPYIIMH B CHCTEME TOCyIapCTBEHHOI
CITy’KOBI, TIOCKOJIBKY HOBBIE OPT'aHBI TOJIb-
KO HapaOaThIBAIOT NPAKTUKY IpUBIEYE-
HUSL K IOPUANYECKOH OTBETCTBEHHOCTH
JIOJPKHOCTHBIX JIUI] C BBICOKUM COIIMAb-
HBIM CTaTyCOM M JIOJKHOCTSMH, KOTOPbIE
MOJNB3YIOTCS Pa3IMYHBIMA MMMYHHUTETA-
MH OT IIPUBJICUEHHS K IOPUIMIECKON OT-
BETCTBEHHOCTH 3a KOPPYNIMOHHBIE Mpa-
BOHAPYIICHUS U APYTHE MPECTYIIICHUSL.

B cBs13u 3THUM HEOOXOAUMO €IE IJIH-
TEJILHOE BpeMsl M HOCTOSHCTBO cdop-
MHPOBAaHHOI'O AHTUKOPPYHIIMOHHOTO
3aKOHOJATENbCTBA, YTOOBI JO0Ka3aTh d¢-
(heKTHBHOCTB MTPUMEHEHHSI HCCIIETyEeMBIX
3aKOHOB B COOTBETCTBYIOIIEH cdepe 00-
IIECTBEHHBIX OTHOMICHHH.

VYdauTbIBasg, 4YTO MOIIHBIE TIOJHO-
MO4YMsl TPABOOXPAHUTEIBHBIX OpPraHOB
B cdepe INpemoTBpAICHUS M INPOTHUBO-
JIEHCTBUS KOPPYIIIIMU B CHCTEME TOCyiap-
CTBEHHOH CITy>KOBI HE MPHHOCSAT CETOIHS
0KHJaeMBIX OOIIECTBOM  PE3YJbTaTOB,
1e7Ieco00pa3HoO MPOAOIDKEHUE Pa3BUTHS
AQHTUKOPPYHIIMOHHOTO 3aKOHOZAATEIbCTBA
B HaNpaBJICHUH COBEPIIEHCTBOBAHMS
MIPEBEHTHUBHBIX MEPONPHSTHII, 3 UMEHHO
npuHsATHE 3akoHa YkpauHsl «O0 ocHOBax
rOCYapCTBEHHOW AaHTUKOPPYNLUOHHON
MOJTUTUKH (AHTUKOPPYIIMOHHAS CTpare-
rus Ha 2018-2025 rr.)», TIE B KavyecTBe
OCHOBHBIX HalpaBIE€HUH pPa3BUTHA Clle-
JyeT OIpPEAEIUTh CO3JaHUE HaJIexka-
el MpaBoOBOM M HAayYHO-METOIUYECKOMN
OCHOBBI JJISI TIPOBEIEHHS AaHTHKOPPYI-
[UOHHON 9KCIEPTU3bl BEIOMCTBEHHBIX
HOPMAaTHBHO-TIPABOBBIX AKTOB OPIaHOB
HCTIOJIHUTENLHON BIACTH, BHEAPEHUE CHU-
CTEMBI aHaJIN3a KOPPYILIUOHHBIX PHCKOB
B JICHCTBUSX TOCYJapCTBEHHBIX CIyKa-
mUX ¥ 3PPEKTUBHBIX aHTUKOPPYIIIHOH-
HBIX TPOTPaMM JESTEIBHOCTH OpPTaHOB
HCTIOTHUTENIBHON BIACTH U UX OTACIBHBIX
CTPYKTYPHBIX ITOJIPA3ACTICHUI.
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EBPONEVICKHUE CTAHIAPTHI OBXKAJTOBAHUS HAPYIIEHUI
N3BUPATEJIBHOI'O 3AKOHOAATEJBCTBA
N PASPEIIEHUA AEJI Ob U3BUPATEJIBHBIX CITOPAX

Oubra JIEHIEHKO,
TTOMOIITHUK CYIbH
[Ipumopckoro paiiorHoTO cyna I. Oneccsl

AHHOTAIUA

Crarbsi OCBSIIEHA NCCIIEOBAHNIO eBPOIEHCKHX CTaHIApTOB 00KAIOBAHNS HApyLICHUH N30HPaTeIbHOTO 3aKOHOIATEeICTBA U Pa3-

peteHus aen 00 U30MpaTenbHbIX criopax. B xone uccienoBanus MpoBeieH aHaIN3 MPAaKTUKH EBporelickoro cya no npapam 4esoBeka
OTHOCHUTEJILHO pa3pelleHuss U30uparesbHbIX CIIOpOB; 000CHOBAHO, YTO MPaBOBbIE MO3ULIMK EBpomneiickoro cyna mo npasam yesoBeka
10 CBOEMY COJIEP)KAHMIO SIBJIAIOTCS JUTS HAI[OHAIBHBIX CY/IOB OPUEHTHPAMH, PYKOBOJICTBYSICH KOTOPBIMH CY/IbI MOT'YT HPOSIBIISITH TaKUeE
TMOJIXO/IbI K PACCMOTPEHHIO H30MPATENIbHBIX CIIOPOB, YTOOBI MOCIIEHNE HE CTAHOBIJIMCH B OyIyIlleM MpeIMeTOM paccMoTpeHust EBpo-
NEHCKOro Cy/a 1o IpaBaM 4elioBeka. [Ioka3aHo, uTo cy/ibl YKpanHbl MOT'YT M JIOJDKHBI IPUMEHSTh Ha IpaKTHKe pereHus EBporneiickoro
cyaa 1o IpaBaM 4eJIoBeKa IPU PACCMOTPEHMH €CIIH HEe aHAJIIOTHYHBIX, TO IMOZOOHBIX €], B3BEIINBATh apryMEeHTANNI0, KOTOpast ObL1a
TIOJIO’KEHA B OCHOBY peliieHnit EBporelickoro cy/a 1o rnpasam 4esioBeKa U UCIIONIb30BaTh €€ JUIsi 000CHOBAHMS CBOCH MO3UIIUH.
KiroueBblie ciioBa: n3duparesibHOE IPaBo, BHIOOPHI, M30MpaTeIbHbIE CIIOPbI, EBPONECHCKHUE CTaHAAPTHI, IIPaBa YEIOBEKa.

EUROPEAN STANDARDS FOR APPEALING VIOLATIONS OF ELECTORAL LEGISLATION
AND RESOLUTION OF ELECTORAL DISPUTES

Olga LESHCHENKO,
Assistant Judge
of the Primorsky District Court of Odessa

SUMMARY

The article is devoted to the study of European standards of appeals against violations of electoral legislation and resolution
of cases on electoral disputes. The study analyzed the practice of the ECHR regarding the resolution of electoral disputes; it is
substantiated that, according to the legal position of the ECHR, their content represents weighty guidelines for national courts, on
the basis of which the courts can take such approaches to the consideration of electoral disputes so that the latter will not become the
subject of consideration by the ECHR in the future. It is shown that the courts of Ukraine can and should apply in practice the decisions
of the ECHR when considering if not similar, then similar cases, weigh the argument that was the basis of the decisions of the ECHR
and use it to substantiate its position.

Key words: suffrage, elections, electoral disputes, European standards, h man rights.

IMocranoBka mnpobiaemsbl. Iure-

JIaHWHA, BBICTYNAIOMHNUX HETIOCPECACTBEH- " PACKpPBITUU UX COACPIKAHUA B COOTBCT-

rpanys YKpauHbI B €BPOINEHCKHE MEX-
TOCY/apCTBEHHBIC CTPYKTYpbl TpedyeT
y4eTa TOCYIapCTBEHHBIMH  OpraHaMi
B HUX HOPMOTBOPYECKOH JESTEIbHOCTH
oOImenpu3HaHHBIX CTaHJApTOB, Ha KO-
TOPBIX 0a3MPYIOTCSl MPABOBBIE CHCTEMBI
JIEMOKPAaTUYEeCKUX EBPOMEHCKUX CTpaH.
JeiicTByro1ee 3aKOHOIATEIbCTBO YKpau-
HBI JIOJDKHO OBITh a/1aiTUPOBAHO K COOT-
BETCTBYIOLINM CTaH/IapTaM 00XKaJIOBaHHS
HapyIIeHUH H30MpaTeIbHOrO 3aKOHOA-
TEJIbCTBA U PELICHUs Ie]1 00 u30uparesb-
HBIX CIIOpax.

Ha coBpemenHom srtame (yHKIHO-
HHUPOBAHUs HAILIETO TOCYyIapcTBa KpalHe
BOKHO HAXOAUTh MHYTH PEIICHUS IIPoO-
07eM, CBSI3aHHBIX C HapylIeHHeM H30H-
paTenbHOTO 3aKOHOAATEIhCTBA YKPANHBI,
ITOCKOJIBKY OHH HETIOCPEICTBEHHO COMpSI-
JKEHBI C FOPUINYECKON NpPUpOIOH Tpas,
cBOOOJ W MHTEPECOB YeJIOBEKa M TpaK-

HBIM O0BEKTOM 3aLUThI — KOHCTUTYLIHOH-
HBIM H30UpaTeIbHBIM ITPABOM.

CyneOHblid  TOPSIOK  pa3pelieHus
nen cuuraercsi Hanbonee 3(PGEKTHBHBIM
MIPABOBBIM CPEACTBOM pELICHHsI M30upa-
TeJbHbIX crnopoB. [losToMy coBepiien-
CTBOBaHHME KOHCTHTYI[MOHHO-IIPABOBOTO
PEryIUpOBaHUsI B LIENsIX obecnedeHus 60-
nee 2P QeKTHBHON 3amuUTHI MpaB, cBOOOT
U UHTEPECOB CYOBEKTOB HM30MpAaTEIbHO-
ro mpolecca B cyeOHOM mopsike Oyner
CIOCOOCTBOBATh BBITIOJIHEHHUIO TOCYIap-
CTBOM CBOMX 0053aT€JILCTB 110 OpraHu3a-
LMK 1 TIPOBEJICHHIO CBOOOIHBIX, YECTHBIX
U CHPaBEIJIMBBIX BIOOPOB.

AKTYaJIbHOCTH TeMbI HCCJIeI0Ba-
HUS TIOJTBEPXKIACTCS TEM, YTO U3MEHEHUS
B OOILIECTBEHHO-TIOJIUTHYCCKON JKM3HH Ha-
IIEr0 rOCY/IapCTBa, HEOOXOMMMOCTh 3alllU-
TBI N30MPATENBHBIX NPaB, 00YCIOBINBAIOT
MOTPEOHOCTh B OMPE/ICIICHUH HCTOYHHKOB

CTBHUHM eBporeiickum crannapram. OnHaxo
npo0ieMa COOTBETCTBHS 3aKOHOATEIIb-
cTBa YKpaumHbl B YacTH pa3peliCHUs W3-
OuparebHBIX CIOPOB €BPONEHCKUM CTaH-
JlapTaM HCCIeJOBaHa HEJOCTATOYHO.

Cocrosinue ncciegoBanus. [Ipoodie-
MaTHKa 00KaJoBaHWs HAPYyLICHHH U30U-
paTeNbHOTO 3aKOHOAATENhCTBA U paspe-
IIEHUS] N30UPATETBHBIX CIOPOB SBIACTCS
MIPEAMETOM BHUMAHUS KaK YUEHBIX, TaK
1 TPaKTHKOB. BOMpochl 3amuThl Hapy-
[IEHHBIX W30MPaTeNbHBIX TpaB TPpaXkIaH
OCBEIICHBI B paboTax TaKWX YYEHBIX,
kak: B.b. ABepbsnos, H.A. baiimyparos,
A.H. bannypka, A.A. bannypka, A.B. ba-
yepukos, FO.II. bursak, M.B. Xymman,
C.B. Kusanos, 0.b. KiroukoBckuii,
M.M. Kozwbpa, M.U. Cwmoxosuy,
M.U. CraBHuituyK u 1p.

Leabio u 3aga4yeil cTaTbu SBISIETCS
HCCIIEIOBAaHNE EBPONEHCKUX CTaHIapTOB



LEGEA SI VIATA

o0>KaJloBaHHUs HapyIICHUH H30upareib-
HOTO 3aKOHOJATENbCTBA W pa3pelieHHs
nien 00 n30upaTenbHbIX Cropax.

H3no:xeHne 0OCHOBHOIO MaTepuaJia.
B cr. 21 BceoOmieit aexiapauuu mpas
YeJIoBeKa OIPE/ICNICHO, YTO KaXIbIH ue-
JIOBEK MMEET MPaBO NPHUHUMATh Y4acTHE
B YIIPABJICHUH CBOCH CTpaHOil Herocpe/-
CTBEHHO MJIM ITOCPEJICTBOM CBOOOIHO M3-
OpaHHbIX npeacTaBuTeneil. Boms Hapona
JOJDKHa OBITh OCHOBOHM BIIACTH TIPaBH-
TENIBCTBA; 3Ta BOJISI HPOSIBISICTCS B TIEPHU-
OIMYeCKUX M HedanbcuPUINPOBAHHBIX
BbIOOpAx, KOTOPBIE JIOMKHBI IPOBOJUTHCS
Ha OCHOBE BCEOOILEro W paBHOTrO M30H-
paTeabHOro mpasa MyTeM TaiHOro rojo-
COBaHUS WM K€ IOCPEJCTBOM JpPYIruX
paBHO3HAYHBIX (HOPM, 00ECIICUHBAIOIINX
cBoOOy romocoBanusi [1].

PasBuBas »tu npuniunel, ['enepaib-
Hast accamOnest Opranuzanuun OObenu-
HeHHbIx Hanmit (manee — OOH) 16 neka-
Opst 1966 1. mpuHsla MexTyHapOTHBII
MaKT O TPaKAAHCKUX U TIOJHTHYCCKUX
npaBax. Ct. 25 sroro Ilakra rmacur, 4ro
KXl TpakJaHUH HUMeeT, 0e3 KaKoi-
100 JMCKPUMHMHALMKM ¥ HEOOOCHOBaH-
HBIX OI'PaHUYCHUH, IPAaBO U BO3MOXKHOCTh
NPUHUMATh y4acTHe B BEICHUH Tocyap-
CTBEHHBIX JIeJ KaK HEIMIOCPECTBEHHO, TaK
U TIOCPEACTBOM CBOOOTHO HU30paHHBIX
MIPECTaBUTENICH; TOI0COBaTh U OBITh U3-
OpaHHBIM Ha MOJUTMHHBIX MEPUOTUYECKUX
BbIOOpax, MPOBOAMMBIX Ha OCHOBE BCEOO-
IIEr0 M PaBHOTO H30UPATENLHOTO IpaBa
IMyTeM TAHHOTO TOJOCOBAaHUS M obecrie-
YUBAIONIMX CBOOOTHOE BOJEH3BSIBICHNE
n30mpareneif; JomycKaTsCs B CBOEH cTpa-
He Ha OOIIMX YCIOBHSX PaBEHCTBA K TOCY-
JTapCTBEHHOH ciyxoe [2].

WHTerpupysick B MUPOBOE JIEMOKpa-
THYeCKOoe coolmiecTBo, YkpanHa B 1996 .
MPaKTHYECKH B HEM3MEHEHHOM BHJIE Iie-
peHecina 3tu HopMmbl B Koncrutynuto. Co-
racHo CT. 71, BBIOOPBI B OpraHbl rocy-
JTAPCTBEHHOI BJIACTH U OPraHbl MECTHOTO
CaMOYIIPABIICHUS SBJISIOTCS CBOOOAHBIMU
U TIPOUCXOJISAT HA OCHOBE OOIIETO, paBHO-
r0 U IPSIMOTO M30MPATEILHOTO paBa Iy-
TeM TaifHoTO roocoBanus. M3ouparemsim
TapaHTUPYETCs] CBOOOTHOE BOJICUIBSBIIE-
Hue [3].

Wrtak, (QyHAaMEHTAIbHOE KOHCTUTY-
LIMOHHOE IIPaBO Ha CBOOOAHBIC BHIOOPHI
rapaHTUPOBAaHHO TIpax<IaHaM YKPauHbI
HE TOJILKO HAI[MOHAJIbHBIM 3aKOHO/IATelTh-
CTBOM, HO M MEX/IyHapOJHO-IIPABOBBIMU
JOKyMeHTaMH. Tak jke yKa3aHHOE€ IpaBo
MOXKET OBITh 3AIMIIEHO KaK HAllMOHAIIb-

HBIMH CPEJCTBAMH, TaK ¥ C IOMOIIBIO
OOIIEeNpU3HAHHBIX MEXTyHAPOJHBIX WH-
cTUTYTOB [4, c. 150].

B cootrserctBuu ¢ 4. 4 c1. 55 Koncru-
TyIu¥M YKpawHBI, KOKIBIH FMEEeT IpaBo
TOCIIe WCTOJIb30BAHUS BCEX HAIMOHANb-
HBIX CpPEJICTB MPaBOBOH 3amuThl OOpa-
IIAThCs 3a 3aIIUTON CBOUX NPaB U CBOOOJ
B COOTBETCTBYIOILINE MEKAYHAPOIHBIE CY-
JeOHbIE YUPEXKICHHUS WIN B COOTBETCTBY-
IOIIME OPraHbl MEKAYHAPOIHBIX OpraHu-
3aLuil, YWIEHOM UM YYaCTHUKOM KOTOPBIX
sBisieTcsl Ykpauna [3].

OmHUM ©3 CcaMbIX aBTOPUTETHBIX
MEKIyHapPOIHbIX CyNeOHBIX YUPEKICHUN
sBisieTcst EBponeiickuil cyn 1o mnpasam
yenoseka (mamee — ECIIY), cozmanHbIi
JUTE PACCMOTPEHUS 3asBICHUH TpakiaH
€BPOIEHCKHX CTpaH, paTH(GUIINPOBABIINX
EBporelickyro KOHBEHIIMIO O 3alLIUTe [1paB
YeJIoBeKa M OCHOBHBIX cBOOOA (nanee —
KoHnBennus). YkpanHa HpHCOEANHMIACH
k Konenmuu B 1997 1., u ¢ tex nop ee
rpak/iaHe MOJTYYMIH TPAaBO OOpaIaThCS
3a 3amMTON cBOMX mpaB B EBpomeiickuil
CyJI 110 ITpaBaM 4eJI0BEeKa.

3anaueil ECITY sBnsercs obecrneue-
HHUE COOJIONCHUS U BBIOIHEHHS HOPM
KonBennnu ee rocymapcTBaMu-ydacTHH-
kamu. CyJ1 BBITIOITHSIET 9Ty 3aJady MyTeM
paccMOTpPEHHS W pa3pelIeHus] KOHKPET-
HBIX JIeJI, TPUHATHIX UM K TIPOHM3BOJICTBY
Ha OCHOBaHHMHU WHIVBHIYaJIbHBIX XKalloo,
MTOJIAHHBIX (PH3MYECKUM JIUIIOM, TPYIIIOi
JIMLL WIA HEMPaBUTEILCTBEHHON OpraHu-
3anmen [5].

B Vkpaune BeiBomam ECIIU mpu-
naercsa ocoboe 3HaueHue. Hampumep,
B cT. 17 3akona Ykpaunsl «O BbINOJIHE-
HUM pelleHUH U NMPUMEHEHUU MPaKTHKH
EBpormeiickoro cyma mo mpaBam 4ejioBe-
ka» or 23 ¢espans 2006 . Ne 3477-1V
YCTAQHOBJIEHO, YTO CY[bl IPUMEHSIOT IIPU
paccmoTpennn fen KoHBeHIMIO M mpak-
tuky Cynma kak UCTOYHUK TpaBa [6]. Ha-
CTOSIIMI 3aKOH PETYIUpPYyeT OTHOLICHUS,
BO3HHKAIOIINE B CBS3U: C 00S3aHHOCTHIO
rocyzapcTsa BEIONMHUTE penrenne ECITY
10 Jies1aM MIPOTHB YKPauHbl; C HE0OX0H-
MOCTBIO YCTPaHEHUsI IPUYMH HAPYIICHHS
VYkpaunoii KoHBeHUIMM M HPOTOKOJIOB
K Hel; ¢ BHEJIPEHHEM B YKPAMHCKOE Cy-
JIOTIPOM3BOJICTBO U aIMHHUCTPATHBHYIO
MIPaKTHKY €BPONEHCKUX CTaHJapTOB MPaB
4YEeNIOBEKa; C CO3[JAHUEM MPEANOCHUIOK
JUIS. YMEHBIIECHHS KOJIMUECTBA 3asiBICHUI
B ECIIY npotus YkpauHsl.

Takum oOpa3oMm, YkpamHa — eIWH-
CTBEHHOE rocyaapcTBo B EBpome, koTopoe

DECEMBRIE 2018 ||

Ha 3aKOHOJATEIILHOM YPOBHE (DaKTHUESCKI
npusHano BbBoasl ECITY, 3amoskeHHbIE
B PEILICHUAX 10 Pe3yJbTaTaM paccMoTpe-
HUs JeJ, MCTOYHUKOM IpaBa. [lostomy
NIPUMEHEHHE 3THX BBIBOJIOB SBISETCS
00s3aTeNIbHBIM ISl CyZI0B YKPauHBI MpU
paccmotpenun Jsien. 13 yero cienyert, 4to
MIPUMEHEHHIO MOUIEKAT HE TOJBKO BBIBO-
ne1 ECITY, cpenanHble mO pesyiabraTam
paccMOTpeHHUs e 10 KanobaM IPOTHB
VYKpauHBl, HO ¥ TPOTHUB JPYTHX TOCY-
JapCTB.

OcnoBoit nesrensHoctn ECITY  sB-
JsieTcsl TpoBepKa W oOecrieueHHne Co-
OJNIOIEHUs] TOCyAapCTBAMHU-YYaCTHUKAMH
HOopM KOHBEHIMM M IPOTOKOJIOB K HEH.
Cr. 3 IIporokona xk KonBeHnuu, kortopas
HasbiBaeTcs: «[IpaBo Ha cBOOOIHBIE BbBI-
OopbI», yCTaHOBJIEHO, 4TO BhIcOKHE 10-
TOBApUBAIOIINECS CTOPOHBI OOS3YIOTCS
MPOBOJIUTH CBOOOITHBIE BBIOOPHI C pa3-
YMHOH MEPHOINYHOCTHIO IMMyTeM TaifHOTO
TOJIOCOBAHUS B TAKUX YCIOBHUSIX, KOTOPBIE
obecrieunBaiy Obl CBOOOTHOE BOJICH3BSIB-
JICHHE Hapoja MpHU BEIOOPE OPTaHOB 3aK0-
HOJIATeTIHHOH BracTH [7].

«IIpusHanue VYkpanHoi o00s3aTeIb-
HOW IOPHCAMKIUHN MEXIYHapOIHOTO Cy-
nebHoro oprana — ECITY — moxHO cun-
TaTh PEBOJIFOLIMOHHBIM 3TallOM Pa3BUTHS
YKPaMHCKOH — MEX/{yHapOJHO-IIPaBOBOM
MBICITH, KOTOPast 10 HOCJIETHEr0 BpeMEHH
OCHOBBIBAJIACH HA IPUHLMIIE «CTaTHye-
CKOTO I10/IX0/1a K TOHUMAHHUIO KOHLSTIIHN
MEK/IyHapOIHOI 3alllUThl IpaB 4YeJo-
Beka» M aOCOJIIOTHOM XapakTepe MpHH-
LUMa TOCYIapCTBEHHOTIO CyBEpPEHUTETA.
Bxoxxnenue YkpauHbl B IpaBOBYIO CHCTE-
My KoHBeHIMN u ee IOpHCAMKINOHHBII
KOHTPOJIBHBIM MeXaHU3M TpedyeT Kak
TepecMOTpa OTHOIIEHHS K MPHHIUITY He-
PYLIEMOCTH TOCYIapCTBEHHOTO CyBepe-
HHUTETa, TaK U OTKa3a OT TPaJULHOHHOTO
CTaTUYECKOro MOAX0[a K KOHIEIIINHU 3a-
LLUTHI IpaB yesnoBekay [4, c. 183].

VYenoBuem it 0OpallieHus rpak/iaH
B ECITY ¢ nHAMBHAYaIbHBIMH KaJI00aMu
Ha JAEHCTBHMSA M peLIeHHs OpPraHoB BIIa-
CTU M MX JOJDKHOCTHBIX JIMIL SIBJISETCS
MIPEABAPUTENHLHOE HCIOIL30BAHUE BCEX
HAIMOHAJBHBIX CPEJICTB 3allUTHl, Ipe-
JK/Ie BCETO CylaMH B OOBIYHOM MOPSIIKE
cynonpomsBozactea. O6pamenue B ECITU
MOXXHO pacCMaTpuBaTh KaK MOCIETHUIT
[IaHC JUIS 3aMHTEPECOBAHHOTO JIMIA JI0-
OWTBCSI yCTpaHEHWS] HApPYyIICHUIH CBOWX
IIpaB, MX IOCJIEACTBUI U CIIPABEUIMBOH
KOMIIEHCAIIUU MaTepUaIbHOTO U MOpaJib-
HOTO Bpeza.
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OnHako Ha MNPaKTUKE B pe3ysbrare
BoiHeceHust peuienuid ECIIY ne mpowc-
XOAUT NEPECMOTPa PeLICHUH HAIMOHAIIb-
HBIX CYIOB, XOTSl TaKasi BO3SMOXXHOCTb HE
uckmouaercs. Tak, B cT. 423 I'paxnan-
CKOTO MpOILEeCCyalIbHOTO Kozekca (Ja-
nee — ['TIK) Vkpauns! u ct. 361 Konmekca
aJIMUHHUCTPATHBHOTO CYIOIIPOM3BO/ICTBA
VYkpaunsl (nanmee — KACY) ocHOBaHuEM
JUIL OTKPBITUSI TIPOW3BOZCTBA IO JIEITy
10 WCKJIIOYUTEIBHBIM O00CTOSTETLCTBAM
yKa3aHO TpHU3HAHUE CYHEOHBIX pelIeHUit
MEJK/lyHapOIHBIM  CY/ICOHBIM  yupesK/ie-
HHUEM, IOPUCIHKIHUS KOTOPOTro IpU3HAHA
YKpauHOl, HapylIaloIUM  MEXIyHa-
ponHble o0s3arenbcTBa  YKpauHbl. Opi-
HaKO MOTPEOHOCTb B 5TOM YacTO TepseT
CMBICJT U3-32 MCKJIIOYUTENIBHO [UIUTElIb-
HOTO BPEMEHH, MPOXOAAIIET0 MEX/Iy Ha-
pYILIEHHEM U BBHIHECEHHEM OKOHYATENb-
HOTO pEIIeHHUs CyAOM (Ha MPAKTUKE — JI0
8-10 mer), a Taxke m3-3a APYTUX 00B-
eKTUBHBIX o0OcrosTenascTB. Tak, ECITY
KOHCTaTHpoBan Hapymenue cr. 3 Ilpo-
Tokosia Ne 11 x KonBeHuuu npu pere-
HUM BOINPOCA O PETHCTPALNH H3BECTHOTO
skc-maiiopa H.M. MenbHUYEHKO B Kade-
CTBE KaHJUJara B HapOJHbBIC JICIyTaThl
VYkpaunsl or ConManucTHYeCKod mnap-
Tuu YKpauHbl (peuienue ot 19 oxrsdps
2004 r.), B Tom ymcie u Bepxosubim Cy-
oM YKpauHbI, KOTOPBIA OTKazajcs emie
B 2002 1. mepecMOTpeTh MOCTAHOBICHUE
LlentpansHoil M30UpaTeNbHOM KOMMC-
cun (manmee — IUK) mo stomy mosoxy
[8, c. 121-122]. BeinaBare H.. Menb-
HUYEHKO JEMYTaTCKAH MaHJaT B LEHTpe
HOBOM KaJIeHIINY TIapjaMeHTa I0Cie BBI-
60pos 2002 1. OBLTO SIBHO HEBO3MOXKHO.

B nene «babeHko mpoTuB YKpauHBD
ot 4 masg 1999 r. ECIIY mpuien K Bbl-
BOJy O TOM, YTO OT/EJIbHbIE HAPYLICHHS
n30UpaTeIbLHOTO 3aKOHOJATEIbCTBA
B OKTAOpbCKOM H30UpPATEIbHOM OKpyTre
Kpuoro Pora He Mormu cyuiecTBEHHO
MOBJIUSATh HA PE3YJbTaThl TOJIOCOBAHUS
U HE NpeJCTaBsid cOOOH BMeIIaTellb-
CTBO B CBOOOJIHOE BBHIPAKCHHE MHEHHUS
Hapo/a, a TOTOMY B yJOBICTBOPCHHH Ka-
11005! ObIT0 OTKa3amHo [9, c. 122].

Jeno «KoBad mpotuB YKpauHbI», 1O
xotopomy ECITY BbIHEC OKOHUYATENIbHOE
pemenne 7 ¢espans 2008 . [4, c. 114—
115], mpencramisuio coboit 3x0 mapia-
MEHTCKHX BBIOOpOB B YkpamHe 2002 r.
B ocHoBe m30mparenbHOro criopa ¢ ca-
MOro Hayana ObUIM pe3ysbTaThl roJ0Cco-
BaHUs B beperoBckoM u30MpaTenbHOM
OKpyre 3aKaprarckoil 00JacTu, COrliacHO

KOTOPBIM 3asBUTENH MOIYyYWJI BCETO Ha
33 romoca OoibpIIe CBOETO KOHKYPEHTa
(33 567 mportuB 33 524). OnHako pere-
HueM MPK pesynbTaTel roocoBaHus Ha
Tpex W30MpaTeNbHBIX yYacTKax ObUTH
Mpr3HAHBl HeneWcTBUTeNbHBIME. [locie
MIPOBEJIEHHOTO TEepecYeTa ToJI0COB, IO-
JaHHBIX Ha 3THX Y4YacTKaxX, COOTHOINIE-
HHUE U3MEHHIIOCh HE B I10JIb3Y 3asBUTEI,
U €ro KOHKYPEHT OblI IPOBO3IVIAIICH Ha-
POAHBIM JIEIyTaTOM.

He ymybnssice B Jerand  cropa,
K PAacCMOTPEHUIO KOTOPOTrO OBUIH IpH-
BJICUEHB! U30MpaTEIbHBIC KOMHCCHH BCEX
ypoBHe#, Bkmouas [[{UK u BepxoBHblit
Cyn VYkpauwsbsl, ormetrumMm, yto ECIIY
B CBOEM pEIICHWH KOHCTaTHpOBaJ He-
000CHOBaHHOCT, MIPOTHBOPEIUBOCTD
apryMeHTallid B TOJB3Yy YaCTHYHOTO
MIPU3HAHMS HEACHCTBUTEIHHBIMU PE3YITh-
TaTOB T'OJOCOBAaHMs M JUIS BBIBOJA O Ha-
JIMYUM OCHOBAHUM IS TOATBEPKACHUS
00CTOSITENIBCTB, KOTOPbIE HE MO3BOJISIOT
YCTQHOBUTh HCTHHHOE BOJIEU3bSBICHUE
n3bupareneil. YUuThIBas HEBO3MOKHOCTh
(aKTHYECKOTO YCTpaHCHUS HapyIICHHUA,
ECIIY npucyann B TOIBb3Yy 3asiBUTENS
8 TBIC. €BPO B Ka4eCTBE KOMIICHCALIUH 32
MOpabHbINA yiepo.

Ecmm cpaBHHTH conepkaHWe pereHust
ECIIY n pemennst BepxoBroro Cyna Ykpa-
HHBI TI0 9TOMY JIeJTy, TIPUHSTOTO €ANHOINY-
Ho 22 arperst 2002 ., To o6paraeT Ha cedst
BHHMaHHE OTCYTCTBHE B ITOCIIETHEM KaKO-
mi6o aprymenraimu. Cyx  OrpaHHYHICS
YTBEPKIEHUEM O TOM, UTO «<...> JJOBOIBI
3asBUTENSI O HE3aKOHHOCTU YIOMSHYTOTO
MOCTAHOBJIEHUS! HE HAIUIM CBOErO MOJ-
TBEP)KICHUS U OE30CHOBATEIIBHBI, TOCKOJIb-
Ky OHM INIPUHATHI B IIpeJiesaX MperocTaB-
nennpix MUK momHoMoOumii U crocoooM,
ompeneneHHbIM KoncTuTynmelt YipanHst
1 3akoHaMu YKpauHb! «O BBIOOpax Hapos-
HBIX AemyTatoB YKpauusD 1 «O Llentpans-
HOU M30MpaTenbHON kKomuccum» [9]. B o1-
nmuane ot Hero, pererne ECITY no yposHro
apryMeHTaIM{ OTIIMIACTCS B JIYUIIyIO CTO-
POHY, B 4eM HETPYIHO YOSIHUTHCS, CPaBHUB
HX COZIEpIKaHHe.

HecmoTpss Ha JUIMTENBHOCTH TIPO-
necca OOXKAJIOBAaHMS pELICHHS HAaIHMo-
HanbHbIX cynoB B ECIIY, 310 oTHIOND HE
CBHJICTEIILCTBYET O TOM, YTO IMOAOOHbIC
pelLIeHHs: CO BPEMEHEM BOOOLIE TEPSIOT
CBOE 3HAYCHUE.

Pemenust ECIIY mo pesymnbraram
paccMoTpeHHs Kano0 Ha HapylleHHE
c1. 3 [Iporoxoma Ne 11 x Koneniun no co-
JIep>KaHUIO MIPEJICTABIISIOT COOOH BecoMBbIe

OPHEHTHUPHI JUIsl HAMOHAIBHBIX CY/IOB, PY-
KOBOJICTBYSICh KOTOPBIMH CY/IbI MOT'YT TIPO-
SIBIATh TAKHUE TMOJXOMBI K PACCMOTPEHUIO
Jies1, 4ToObl IOCIEJHUE HE CTAaHOBHIIMCH
B OyaylIeM IIpeAMETOM pPacCMOTPEHHs
ECITY. D10 03Hauaer, 4To cynbl YKpauHbl
MOTYT U JIOJKHBI 3HAKOMUTBCSI C PEILICHU-
ssmu ECITY u npyMeHsATh X Ha MPaKTHKE
IIPU PACCMOTPEHUH €CJIN HE AaHATOTUYHBIX,
TO MOAOOHBIX €N, B3BEIINBATh apryMeH-
TaIMIO, KOTOpast ObIa IMOJI0XKEHa B OCHOBY
pemenmii ECITY, 1 ucrons3oBats ee st
obocHoBanust cBoel mos3urmu. Koneuno,
BO3MOYKHBI CITy4aH, KOIja YKpauHCKHUe Cy-
JIBH BCE K€ MICTIONIB3YIOT B CBOEH NMPAKTHKE
omnbIT ECITY, He cchlnasick Ha 3TO B peliie-
HUsAX. B cBsA3M ¢ yeM, Ha MO¥ B3IIsAA, 3TOT
BOIIPOC JIOJKEH CTaTh MPEIMETOM CIIeLU-
anbHOrO aHanu3a BepxoBnoro Cyna ¢ BbI-
pPabOTKOH COOTBETCTBYIOIIMX PEKOMEH/Ia-
L.

BoiBoabl. Takum o0paszom, paccmo-
tpenune aen ECIIY sBnsercs omHOW w3
CTaJuil MPOM3BOJCTBA B PEUICHUH KOH-
(hmkTOB B Ccdepe 3amuTHl MpaB U CBO-
0oyt JerroBeKa M rpaXkJaHWHA B YKpawHe,
B TOM YHCJIe N30MPaTEIbHBIX, TIOCKOIBKY
pemerne Cyna MOXKET OBITH OCHOBaHHEM
JUId TIEPeCMOTpa PEIICHNH HalMOHANb-
HBIX CylOB YKpaWHBI, €CIM OHU JOIY-
CTHUJIM HapyLIeHUE MIPaB IPaXKAaHUHA IIPH
YpEryJIHpOBaHUM KOHQIMKTA, B TOM YHC-
ne u3buparenbHoro cropa. Kpome Toro,
ECIIY nocne paccMoTpeHus jaeia Halu-
OHAJBbHBIMU CyJaMU YKPauHbI MOXET pe-
IIUTH J€JI0 MO CYIECTBY.

[IpaBoBbie mosumuu ECIIY  otHO-
CUTEIBHO pa3pemieHnst H30HpaTeNnbHBIX
CHIOPOB MIMEIOT 3HAYNTEIBHYIO IEHHOCTD
U TIOHMMaHMSI UCTHHHOTO CMBICTA TO-
noxeHnii KOHBEHIIMM HE TOJBKO CymaMu
VKpauHbl, B TIEPBYIO Ouepenb aJIMUHH-
CTPaTHBHBIMH, HO M M30MpaTeIbHBIMU
KOMHCCHUSIMH PA3JIMUHBIX ypPOBHEH, opra-
HaMM HUCIIOJHUTENBHON BIIACTH, a HEKO-
Topbie 3 popmynupoBok ECITY cnenyer
paccMarpuBaTh Kak IPHHIUNNAIBHBIE
JIOKTPUHAJIBHBIE TIOJIOKEHHS, KOTOPBIE
CYIIECTBEHHO BIUSIOT Ha TOJKOBAHHUE
MHOTHX HOPM KakK MEXIyHAapOIHBIX IO-
KyMEHTOB, TaK ¥ HaI[MOHAJIHHOTO 3aKOHO-
JIaTeNILCTBA.

B cBoux pemenusx ECITY ormeuaer,
YTO TIPaBO HA CBOOOJHBIC BBHIOOPHI SIBIISI-
eTCsl Ba)KHBIM, HO He abcomoTHbM. Ta-
KOH TIOJIXOJ OCTaBJISIET MECTO HEKOTOPHIM
OTPaHUUYEHHSIM CO CTOPOHBI TOCYNApCTB,
OJTHAKO 3TH OTPAaHMUYEHHUS JOJDKHBI yCTa-
HaBIIUBATBCS Ul JOCTHXKEHUS! 3aKOHHOM
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SUMMARY

The article is devoted to the study of the legal nature of contracts for the provision of
transport services. In it, based on the analysis of numerous scientific works in contempo-
rary civilization, devoted to this problem, the materials of jurisprudence and the provisions
of the current legislation of Ukraine, the differences in contracts for the provision of trans-
port services from contracts of contract, supply, hiring (lease), etc., were clarified. Accord-
ing to the results of the study, it was concluded that the legal nature of contracts for the
provision of transport services is determined by their purpose, which is to move physical
persons and objects of the material world with the help of vehicles.

Key words: contracts for rendering transport services, transportation contract, con-
tract of contract, delivery contract, lease contract, charter agreement (charter), contract
of transport expedition.

IIPABOBASA IMPUPOJA JOT'OBOPOB
IO NPEAOCTABJIEHHUIO TPAHCIIOPTHBIX YCJIYI

Hpuna JTYKACEBUY-KPYTHBIK,

KaHJUJAT IOPUINYECKUX HAYK, JIOIEHT, IOLEHT Kadeapbl
MEXIyHapOJHOIO IIpaBa, MEXyHAPOAHBIX OTHOLICHUN U IUILIIOMATUI
TepHOIOIBCKOr0 HAMOHAIBHOIO YJKOHOMUYECKOIO YHUBEPCUTETA,
JokTopaHT HayuHo-ncclieoBaTeIbckoro MHCTUTYTa YacTHOTO TpaBa U
IpeJIpuHUMaTeNbeTBa UMeHN akanemuka @.I° Bypuaka
HanuonansHOHI akaeMuy IPaBOBLIX HAYK YKPauHbI

AHHOTAIUSA

Cratbs MOCBSIIEHA UCCISJOBAHUIO IPABOBOM MPHUPO/BI TOTOBOPOB MO MPEIOCTABIIE-
HHIO TPAHCTIOPTHBIX yCIIyT. B Hell Ha 0CHOBE aHaM3a MHOTOYUCIIEHHBIX HAyYHBIX TPYJOB
10 COBPEMEHHOW LUBHIIMCTHKE, TIOCBSIIIEHHBIX 3TOH MpoliieMaTHKe, MaTepruaioB cyaeo-
HOU NPAKTUKYU U MOJIOKCHUN JEHCTBYIOILErO 3aKOHONATEIbCTBA YKPAUHbl YCTAHOBIICHBI
OTJIMYMS JIOTOBOPOB IO MPEAOCTABIEHUIO TPAHCIIOPTHBIX YCIYT OT JIOTOBOPOB MOAPS/A,
HOCTaBKH, HaiimMa (apenapl) u ap. ITo pesynbraTam MpoBeICHHOIO UCCIIEIOBAHMS ClICIaH
BBIBOJI O TOM, YTO IIPaBOBasi IPUPOA JOTOBOPOB I10 IIPEAOCTABICHUIO TPAHCIIOPTHBIX yC-
JIyT ONpe/eNsieTCsl MX 1IENbI0, KOTOpast 3aKJII04aeTcsl B MePEeMEIeHNN (U3MYEeCKHX JIUI U
IIPEAMETOB MaTepHaIbHOIO MUPA C IIOMOLIBEO TPAHCIIOPTHBIX CPEICTB.

KniodeBble c10Ba: 10rOBOPHI 10 MPEAOCTABICHUIO TPAHCIOPTHBIX YCIIYT, JOTOBOP
HEepPEeBO3KH, IOTOBOP MOJPs/Ia, IOTOBOP MOCTABKH, JIOTOBOP HaiiMa (apeH[bl), JOrOBOP
yaptepa (ppaxToBaHUs), TOTOBOP TPAHCIIOPTHOM IKCIISTUIIHN.

Problem is solving in general and its
connection with important scientific
or practical tasks. Agreements on
the provision of transport services have
traditionally entered into the daily lives
of every individual and the activities
of legal entities, and the question of their
legal nature seemed to have long been
exhausted in the thorough theoretical
studies and scientific discussions in

the pages of legal literature. However,
according to the case law, problems
with the delineation of contracts for
the provision of transport services with
other treaties and between them often arise
in law enforcement practice. Therefore,
the study of the legal nature of contracts
for the provision of transport services in
the current conditions of the development
of contractual law is of vital importance.
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An analysis of recent research
and publications on this topic,
the allocation of previously unsolved
parts of the general problem, which is
devoted to the article. The contractual
relations with the provision of transport
services were repeatedly the subject
of research in the writings of Ukrainian
andforeigncivilians,includingl. Bezlyudko,
1. Bulgakov, M. Braginsky, V. Vitryansky,
T. Grinyak, S. Grin’ko (Rus), E. Derkach,
1. Dikovskaya, 1. Dobidovskaya,
A.  Klepikova, T.  Kolyankovsky,
O. Kuzhko, V. Lutsk, S. Morozov,
A. Nechiporenko, N. Nechiporenko,
G. Samoilenko, L. Svistun, E. Streltsova,
R. Tashyan, M. Shelukhin, R. Shishka
and many others. Despite the independent
legal regulation, as well as the existence
ofnumerous developments in contemporary
civilization, devoted to the analysis of this
issue, the scientists remained left behind
a comprehensive view of the legal nature
of contracts for the provision of transport
services through the prism of the norms
of the current legislation of Ukraine.

The purpose of the article is to
study the legal nature of contracts for
the provision of transport services
by defining the criteria for their
differentiation ~ with  other  closest
contractual constructions and some
of these agreements with each other
on the basis of an analysis of the norms
of the current legislation of Ukraine
and theoretical developments of modern
civilization.

Presentation of the main research
material with  full justification
of the received scientific results.
The contract of carriage is perceived
by modern civilist doctrine and law
enforcement practice as an independent
form of the contract in the system
of civil legal agreements, defined by
the Civil Code of Ukraine on January
16, 2003 (hereinafter — the Central
Committee of Ukraine). However, it had
a long history. After all, the scientific
community has not always clearly defined
the legal nature and place of the contract
of carriage. By consolidating its legal
regulation at the level of the codified act
of civil law in the mid-twentieth century,
individual lawyers considered the contract
of carriage as a variety of contract, supply
contracts or as a special type of contract,
consisting  exclusively of elements
of other civil law contracts.

Separating contractual constructions,
first of all, it is worth paying attention to
their legal nature, which is determined by
the main purpose of the contract. The main
purpose of transportation is the movement
of individuals or objects of the material
world. While the contracts are intended
to perform the work of the contractor
and obtain the result of his work.

Differences in the legal nature
of the treaties under study determine
the differences in their subject matter.
And although the Central Committee
of Ukraine does not contain norms that
would be devoted to the subject of such
agreements, they can be determined
from the analysis of the norms
of Art. 901 and Art. 837 of the Civil Code
of Ukraine.

Thus, based on the general notion
of a contract on the provision of services
and the rules of Chapter 64 of the Civil
Code of Ukraine, the subject of a contract
of carriage is the provision of transport
services. In Ukrainian civilization,
generally accepted is the understanding
that the service is provided by committing
a certain action or carrying out certain
activities, consumed in the process of its
delivery, and has no result, is inseparable
from the person of the performer. While
the subject of the contract is the work
and its result, the result of the work
of the contractor has a materialized form.

However, the criterion for the presence
or absence of an out-of-date result is
not always successful in demarcating
transportation and contracting contracts.
An example of this is Y. Romanets,
pointing out that “loading or unloading
works or furniture upholstery on the tenth
floor of the dwelling house is also aimed
at moving the cargo. However, this sign
does not make the specified obligations
of transportation” [1, p. 435].

Thus, the work performed under
contracts of contract does not always
have an overseen result, just as it does
in contract of carriage. We believe that
the feature of the contract of carriage,
which distinguishes it from the contract, is
the movement of certain objects by means
of transport.

Under contracts for the provision
of transport services, the performer
(carrier) must provide the service
personally (Part2 of Article 902 of the Civil
Code of Ukraine). Whereas contract
subcontractors, according to the general
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rule, have the right to engage other
persons (subcontractors) in performance
of work (Part 1 of Article 838 of the Civil
Code of Ukraine).

The next distinction between
contracts for the provision of transport
services from contracts is that the latter
is characterized by the procedure for
receiving and transmitting the results
of work, which from a legal point of view
testifies to the recognition of a contract
of execution performed.

For the treaties under study, there
is a different risk distribution that
is assigned to the party executing
the contract. Thus, under contracts for
the provision of transport services in case
of impossibility to execute a contract that
was not caused by the fault of the executor,
the customer is obliged to pay reasonable
wages to the performer (Part 2 of Article
903 of'the Civil Code of Ukraine). Whereas
for subcontractors, the performance
of work by the contractor at his own
risk is a constitutive feature, which is
enshrined in the very concept of a contract
(Part 1 of Article 837 of the Civil Code
of Ukraine) and the general provisions
of the contract, according to which, if
the subject of the contract was before
delivery to the customer accidentally
destroyed or the end of work became
impossible without fault of the parties,
the contractor has no right to demand
payment for work (Part 1 of Article
855 of the Civil Code of Ukraine).

In addition, a significant part
of the carriage contracts are accession
agreements, which can be concluded
only by joining the other party to
the terms of the contract proposed by
the carrier as a whole. The other party
can not offer its terms of the contract.
While under contract work the work
is carried out by the contractor under
the individual order of the customer. In
contracts for the provision of transport
services, the customer services do not
control the process of their provision by
the executor, the legislation of Ukraine
does not have such powers, while
in contract work, the customer has
the right at any time to check the progress
and quality of the work of the contractor
(Article 849 of the Civil Code of Ukraine).

Another contractual arrangement,
with which the transportation contract
is historically connected, is the supply
contract. According to the current
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legislation of Ukraine, the supply contract
is a variant of the contract of sale.
This follows from the consolidation
of'the rules on this contractual construction
in paragraph 3 of Chapter 54 of the Civil
Code of Ukraine “Buying and Selling”.
The supply is devoted to only one
article 712 of the Civil Code of Ukraine,
according to Part 2 of which the general
supply and sale agreement applies to
the contract of sale, unless otherwise
provided by an agreement, law or does
not derive from the nature of the relations
between the parties. General provisions
on delivery are also defined by the norms
of Art. 264-271 of the Commercial Code
of Ukraine dated January 16, 2003.
Scientific and practical comments
to the Civil Code of Ukraine
[2, p. 587-588; 3, p. 690-691; 4, p. 282—
284] and in the legal literature pages,
the issue of the ratio of carriage contracts
and delivery contracts is not given proper
attention. And this can be explained
by the separation of legal regulation
of these two contractual constructions.
However, during the planned economy,
the contract of carriage, in particular,
the carriage of goods was associated
with the contract of delivery. As noted
by M. Khodunov, the right of the sender
to impose on the recipient the obligation
to accept the cargo and pay the carrier

unpaid bulk payments arises from
the contract of delivery or other
contract concluded between them

until the signing of the contract with
the carrier or compulsory for the sender
and the recipient of an administrative act
of a higher authority [5, p. 73].

At the same time, as V. Yeghiazarov
notes, a number of scholars believe that
the contract for the transportation of goods
serves the achievement of the goals
defined by the supply contracts, capital
construction, and other contracts and is
based on them by a normative act. That
is, a contract of carriage is one way
of fulfilling obligations for the consignor
arising from the specified agreements.
When concluding these agreements,
the buyer of the products under the contract
of sale (subsequently — the recipient
of the products under the contract
of carriage) undertakes to obtain it, and in
the contract is determined and the method
of delivery to the recipient. Thus, the future
recipient of the ordered product already
in the process of concluding the relevant

contract (supply, sale and purchase),
first, gives consent to the conclusion
of'the contract of carriage, in which he will
be the recipient, and, secondly, undertakes
not only to accept cargo from the transport
organization, but also to perform
other actions arising from the contract
of carriage. In turn, the shipper (supplier),
concluding a transportation contract,
entrusts the transport organization with its
obligation to transfer the product (cargo)
to the recipient (buyer), the consent
of which has already been obtained upon
the conclusion of the relevant contract
[6, p. 50-51; 7, p. 163—164].

However, such an approach to
the interconnection of transportation
and delivery contracts is difficul to assess
from the standpoint of modern realities.
After all, today these two contractual
constructions are independent with each
other with their own legal regulation.
For the supply contract, there are special
features that will distinguish it as a variant
of the contract of sale and at the same
time separate from the contract of carriage
of cargo. Thus, the supply contract is
always used in the field of entrepreneurial
activity, which distinguishes it from
the contract of carriage of goods, which
applies not only in the business sector,
but also to meet the needs of individual
individuals. The supply contract is limited
to the delivery of the goods “for use in
business activities or for other purposes
not related to personal, family, domestic
or other similar uses” (Part 1 of Article
712 of the Civil Code of Ukraine), which
is not included in the contract of carriage
of goods, since goods can be any material
objects of the material, regardless of their
purpose and scope. In the end, the treaties
under study differ in their legal nature.
The contract for the carriage of goods
is one of the varieties of the contract
of carriage and belongs to the group
of contracts for the provision of services,
in particular transport. While the contract
of delivery, as well as in our opinion
emphasizes O. Yavorskaya, according to
the direction of the legal result belongs
to the contractual obligations to transfer
property to property [8, p. 20]. Such
anapproachisalso reflectedin the case law,
for example, in the Case of the Economic
Court of Chernivtsi Oblast of November
5,2018 in case Ne 926/1510/18 [9].

Of course, the subjects under
the contract of delivery may coincide
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with the entities under the contract
of carriage, since the same participants
in civil relations can simultaneously enter
into different contractual relationships.
For example, the consignor under
the contract for the carriage of goods may
be any natural or legal person, including
a supplier under a supply contract, which
is a natural or legal person who carries
out business activities. A recipient under
the contract of carriage may coincide with
the buyer under the contract of delivery.
Complicated in delimitation 1is
acharter agreement (charter) and a contract
of hire (lease) of a vehicle. So, under
a charter contract (chartering), one party
(freighter) undertakes to provide the other
party (charterer) for payment all or part
of the capacity in one or more vehicles
for one or more flights for the carriage
of cargo, passengers, baggage, mail
or from other purpose, if it does not
contradict the law and other normative-
legal acts. The procedure for concluding
a charter agreement (charter), as well as
the form of this contract, is established
by transport codes (statutes) (Article
912 of the Civil Code of Ukraine).
According to Art. 798 the subject
of the contract of hiring a vehicle may
be air, sea, river vessels, as well as land
self-propelled vehicles, etc. A vehicle
hiring contract may be established that
it is transferred to hire with the crew
that serves it. The parties may agree to
provide the employer with the hire man
a set of services to ensure the normal use
ofthe vehicle. Thatis, in the firstand second
contracts we are talking about the transfer
of vehicles, only in the contract of charter
(charter) is determined by the goal — for
transportation, and in the contract of hiring
(lease) of the vehicle — the goal follows
from the essence of the contract, that is,
the vehicle is transferred for the purpose
of use. The blanket rule of Article 912,
which sends to the transport codes, allows
us to use the understanding of the charter
contract (chartering) in accordance with
the Code of Merchant Shipping of Ukraine
of 23 May 2005 (hereinafter referred to as
KTM Ukraine). In this Code, the concept
ofa charter contract (chartering) of vessels
by nature coincides with the notion
of a treaty in art. 912. And as varieties
of the charter contract (chartering) it is
indicated by the time charter (the charterer
provided to the ship may be staffed
with the crew) and the bareboat charter
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(the boat is not equipped and not equipped
with the crew).

The fixed concept of the time-
charter is echoed with Part 2 of Art.
798 of the Civil Code of Ukraine, which
states that the lease of a vehicle may
take place together with its transfer to
the crew. However, the understanding
of the differences between these
agreements is greatly complicated with
further familiarization with the norms
of Section VI “Ship Charging” by
the KTM of Ukraine, where Art.
206 indicate the possibility of sublease in
contractual charter (charter). Obviously,
such discrepancies in the terminology
should be eliminated, because in its legal
nature, the contract of charter (charter)
and the contract of employment (lease)
are different contracts

Particular attention is required to study
the legal nature of the contract of transport
forwarding. According to M. Dovhus,
the contract of transport forwarding is
the most successful legal structure, which
enables the most effective transportation
of cargo, not only from the point of view
of the client — the subject of economic
activity or a participant in civil law
relations, but also from the point of view
of the executor — the forwarder. After all,
this transaction allows to optimize their
costs, both financial and labor [10, p. 116].

In the Central Committee of Ukraine,
the contract of transport forwarding is
first isolated at the level of the codified
act as an independent contract in
the system of civil contracts. It is devoted
to Chapter 65 “Transport forwarding”
along with transportation contracts
and other contracts for the provision
of services. Its detailed legal regulation
is carried out by the Law of Ukraine “On
Freight Forwarding Activity” of July
01, 2004. However, the cornerstone in
the discussion about assigning the said
contract to the carriage contracts became
part 4. Art. 306 of the Civil Code
of Ukraine, according to which ancillary
activity related to the carriage of goods,
are a transport expeditions, as well as
placement of art. 316 of the Civil Code
of Ukraine, devoted to the general
provisions on transport forwarding in
Chapter 32 “Legal regulation of cargo
transportation”.

This allows us to interpret the contract
of transport forwarding as a type
of contract of carriage. Such a different

approach in the two codified acts causes
not only discussions in the pages of legal
literature, but also problems in the practice
of law enforcement, as evidenced by
the case law.

For example, according to the ruling
ofthe Supreme Economic Court of Ukraine
from April 17, 2012 in the case Ne 1/93 /
5022-1253/2011, “in making the decision
the local court concluded that the contract
for forwarding in international traffi in its
legal form is an agreement transportation
of goods, and that the relations under
this agreement are regulated by Chapter
64 of the Civil Code of Ukraine
and Chapter 32 of the Commercial Code
of Ukraine and issued in accordance
with it by transport codes, transport
statutes and other regulatory acts
The Economic Court of Appeal disagreed
with such conclusions, since the local
court erroneously defined the legal nature
of' the disputed agreement and erroneously
applied the limitation period set forth in
Article 315 of Part 5 of the Commercial
Code of Ukraine” [11].

Undermining the legal nature
of the contract of transport forwarding,
first of all it should be noted that it is
directly related to the relevant transport
processes [12, p. 33].

And this follows from the very
concept of the contract, enshrined in
Art. 926 of the Civil Code of Ukraine,
Art. 316 of the Civil Code of Ukraine,
Art. 9 of the Law of Ukraine “On Freight
Forwarding Activities”, according to
which the forwarder undertakes “to
execute or organize the performance
of services specified in the contract
related to the carriage of goods”. That
is, the contract of transport forwarding
“can not exist without a contract for
the carriage of goods, even if it is
a potential” [13, p. 16].

Based on the purpose of the contract
of transport forwarding, which is the basis
for determining its legal nature, this
contract belongs to a group of agreements
on the provision of transport services.
In legal literature, one can see the point
of view that the contract of carriage is
an ancillary transport contract [ 14, p. 221;
15, p. 221; 1, p. 438-439]. This position
can be explained by the historical
development of this commitment.
As is aptly noted N. Trotsyuk
and A. Bondareva, in accordance
with the legal validity of the Soviet
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and even earlier pre-revolutionary
periods, the contract of transport
forwarding was ancillary obligation
in relation to the contract of carriage
and was in legal and factual connection
with the contract of carriage [15, p. 188].
However, today the consolidation of this
contractual construction at the legislative
level testifies to its independence as a type
of contract in the system of civil-law
contracts.

Proceeding from the contents of
ch. 2.3. 929 of the Civil Code of Ukraine,
by the contract of transport forwarding,
the duty of the forwarder to organize
the carriage of goods by transport
and on the route chosen by the forwarder
or the client, the forwarding agent’s
obligation to conclude a contract for
the carriage of cargo on his behalf or on
behalf of the client, to ensure the dispatch
and receipt of cargo, as well as other
obligations related to transportation.
A freight forwarding contract may
provide for the provision of additional
services necessary for the delivery
of goods (checking of the quantity
and condition of the cargo, loading
and unloading, payment of duties, fees
and expenses charged to the customer,
storage of the cargo prior to its receipt
at the destination, obtaining the necessary
for export and import of documents,
execution of customs formalities, etc.)
(Part 3 of Article 929 of the Civil Code
of Ukraine).

Analysis of the said norm shows
that the contract of forwarding may
contain elements of various contracts
(contract of carriage of goods, contract
on services rendering, contract, contract
of storage, commission agreement,
contract of commission, etc.), which
are combined in one legal fact. That is,
it belongs to mixed agreements, which
“allow adapting civil law to specific legal
relationships” [17, p. 266].

The legal literature substantiates
the point of view of the inappropriateness
of the distribution of services provided
by the forwarder under the contract
of transport forwarding on the main
and additional [18,p. 150—151]. In general,
we agree that in practice this division
has no meaning, and the performance
of additional services is no less important
than the main. However, one cannot
agree with the position of O. Kuzhko
that the division of services into the main



and additional with the specification
of their composition at the legislative
level is incorrect and needs correction

[18, p. 151].
In our opinion, the legislator, fixing
the term “additional” services, thus

indirectly emphasizes the legal nature
of the said contractual obligation. After
all, obligations related to the carriage
of goods, which are the responsibility
for the provision of transport services,
are not specified in Part 2 of Art. 929 as
the main ones, it follows from the notion
of a contract of transport forwarding,
and logical reasoning that in the presence
of additional services there are also
the main ones, without which the contract
cannot exist.

An interesting foreign experience
in settling the contract of transport
forwarding is of interest. Under
the German Trade Act (NTU),
expeditionary proceedings are governed
by § § 408-415. § 408 of the NTU
determines by the forwarder of the person
who from the personal name of the fishery
assumes the delivery of the cargo
at the expense of another (sender), using
carriers or charterers of sea vessels
[19, p. 323].

French law, which has a dualistic
system of private law with its division
into civil and commercial, considers
the institute responsible for transport
forwarding, the institute of transport
commission [20, p. 116-118].

The commissioner is devoted to
st. st. 96-102, and the carrier — item
103-108 of the Commercial Code
of France. The Code does not establish
a clear boundary between the contract
of transport commission and the contract
of carriage.

The Civil Code of the Republic
of Latvia in Part 4 “Obligatory Law” does
not regulate the contractual relationship
with the transport expedition.

In the Civil Code of the Republic
of Lithuania, the contract of transport
forwarding is regulated in a separate
section XLI “Expediting of Cargoes”
(Articles 6.824—6. 829). General principles
of the contract, definition of Art. 6.824,
largely similar to the provisions of Art.
929 of the Central Committee of Ukraine,
except in the Central Committee
of the Republic of Lithuania, establishes
the norm that the contract of forwarding
of cargoes can be both term and endless.

The Civil Code of the Republic
of Moldova regulates the contract
of transport forwarding separately from
the contract of carriage in Chapter XVI
“Transport expedition”, which includes
articles 1075-1085. It is interesting that
the definition of a contract of transport
expedition does not specify what
kind of contract of carriage must be
concluded by the forwarder. The contract
of transportation expedition is subject
to the provisions of the Civil Code
of the order.

In the Anglo-American system,
the forwarder qualifies as an agent who
undertakes to arrange carriage. The arrival
of the goods in good condition is provided
by the carrier.

In Scandinavian countries there are no
general legal norms on the carrier, since
there are no uniform rules for forwarding
companies for all types of transport.
In the Scandinavian countries, the role
of commercial practices is very high,
and this custom fills a niche deliberately
left by the legislator in regulating
the condition of the forwarder [21, p. 300].

Conclusions from the research
and prospects for further exploration
in this scientific direction. The above
study of the legal nature of contracts for
the provision of transport services allows
us to draw the following conclusions.
The legal nature of the contract is
determined by its purpose, taking into
account which one can attribute a particular
contractual structure to a particular
group of contracts. For contracts for
the provision of transport services, such
a unifying purpose is the movement
of individuals and objects of the material
world with the help of vehicles. Taking
into account the above, it is possible to
carry out the following investigations
of separate contracts, which provide
transport services.
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PECITYBJIMKA ITOJIBIITA
KAK CBETCKOE I'OCYAAPCTBO

Huxoaaii MAPUYK,
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AHHOTALUSI

CTaThsl MOCBAIICHA BBIABICHHIO OCOOCHHOCTEH MOJEIH CBETCKOTO rOCYIapcTBa B
Pecriy6nuke [Tosbia Ha COBpeMEHHOM 3Tarie €¢ pa3BUTHS. YCTaHOBJIEHO, YTO OTHOLIE-
HHSL MEXTY ITOJILCKUM TOCYapCTBOM M IIEPKBSIMU, a TAKKE JPYTHMH BEPONCIIOBEIHEIMH
COI03aMHU CTPOSITCS B COOTBETCTBUM C IPHHIMIAMH YBOKCHHUSI UX aBTOHOMHH, B3aHM-
HOHM HE3aBHCHUMOCTH KaXJI0ro B cBoeil cepe M B3anMOJESHCTBUS Ha Oaro 4ejaoBeka 1
Ha oOmee Onaro. AKIEHTUpYETCsl BHUMaHKUE Ha 0co0oit ponu Katonudeckoil nepksu B
MOJIUTHYECKON chepe MOIBCKOTo 00IIecTBa M TOCYJapCTBEHHO-BIACTHBIX OTHOILCHUSX.

Bbi/ies1eHbI CHCTEMHBIC aCHEKThI TOCYJaPCTBEHHO-KOH(ECCHOHAIBHBIX OTHOIICHUI
B PecmyOnuke IMonbina, onpeneneHsl 0COOEHHOCTH UX IPABOBOTO perynupoBanus. Mc-
ClIe/IOBaHbl POOJIEMbI pealn3aliuy NPHHIMIA PEIUTHO3HOH HEUTPaIbHOCTH OPraHOB
rocyaapctBeHHoit Biactu PecryOnuku [Tomnbia.

KiroueBble cj10Ba: CBETCKOE TrOCYyAapCTBO, IIEPKOBb, BEPOUCIIOBEIHBIE COIO3bI,
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SUMMARY

The article is devoted to the research of the secular state model features in the
Republic of Poland. It is established that relations between the Polish state, churches
and other confessional unions are built due to the respect principles of their autonomy
and the mutual independence of each in their sphere and interaction for the benefit for
the common good. The author paid attention to the special role of the Catholic Church in
the political sphere of Polish society and state-power relations.

The peculiarities of the legal regulation are considered in the article. Moreover, the
system aspects of state-confessional relations in the Republic of Poland are reviewed
in the article. The issues of religious neutrality realization principle of Polish state
authorities are researched.

Key words: secular state, church, confessional unions, Concordat, freedom of
conscience and religion, religious neutrality.

IHocranoBka mpoGiaembl. B ycro-
BUSIX MHPOBO33PEHYECKOTO HPOTHBOCTO-
SIHUSL M1 BOGHHOW arpeccuu mepesi ykpa-
WHCKUM  HAapoJOM OCTPO BO3HHKAaeT
HEOOXOMMOCTh  BO3POXK/ICHUSI  HAIlU-
OHAJIBHOM KYJIBTYPbl W JIyXOBHOCTH, a
TaK)Ke TMOMCKAa COOCTBEHHBIX, MPHUCYIINX
HMMEHHO YKPAanHCKOW Hallu¥, OPUEHTHPOB
n upeHTnyHOCTEH. Ilo-HOBOMY BHAMTCS
U camMa MOJeNb YKPAaWHCKOTO Tocyaap-
CTBa — TOCYIapCTBa ITOJIMITHUIECKOTO,
MHOTOHAI[MOHAJIBHOTO, CBeTckoro. Ms3-
MeHsieTcss M (opMar caMHX OTHOILIe-
HHH MEXJy TOCyIapcTBOM, OOLIECTBOM
U LepKoBblo. bynymee momydenue To-
MOCa YKPauHCKOH IIePKOBBIO BOCHPHHH-

MaeTcs OOLIeCTBOM, Ja M BOOOIIE BCeM
MHPOBBIM COOOILECTBOM, KaK €Ile OJHa
rpaHb rOCYJAapCTBEHHON HE3aBUCHMOCTH
VYkpaunsl. OHO MOJYEPKUBACT HAPOJI-
HYI0 ayTEHTHYHOCTb M JyXOBHO-KYIIb-
TYPHYIO TIPaBOIIPEEMCTBEHHOCTh HAIIEro
TOCYIapCTBa, OTAEISSI €r0 HE CTOJIBKO OT
POCCHICKOTO, CKOITBKO OT MOCKOBCKO-MIM-
nepckoro. «Hemennsist ormena Koncran-
TUHONOJNIEM TOAYMHEHHS yKPamHCKOM
1epkBi MOCKBE MOXKET UMETh TakKHe Ke
Cepbe3HbIe MCTOPUYECKHE W TeOTOJINTH-
YeCKHUe MOCHIE/ICTBUS, KaK U BOIIPOC acco-
nuanuu Ykpanus! ¢ EBponetickum Coro-
30M B 2013 r. M aMepuKaHCKasi BOCHHAs!
nomoub Uit Kuea. OHO JoKa3bIBaer,



LEGEA SI VIATA

YTO BOIPEKU TOMY, YTO CEIOZIHS I'OBOPST
B. [lytun ¢ B. Op6anoMm, YkpaunHa — He
npoBaJibHOE rocyaapcTBo. OHa cTaHo-
BUTCS Bee Ooree HezaBUCHMOH oT Poccun
CTpaHo# B Hameit yactu EBpons», — oT-
Me4aeT Ha crpaHuuax ‘“Rzeczpospolita”
npogeccop Collegium Civitas M. Ynxon-
kit [1].

B oTHX ycnoBHsIX 0COOCHHO aKTyamb-
HOW JUId YKPamHCKOW IPaBOBOM HayKH
SIBISIETCSI HEOOXOIMMOCTh HCCIICIOBAHUS
MOJICKOI MOJIGJIM  CBETCKOTrO TocCyap-
CTBA KaK CTPaHbl, KOTOpask CMOIVIa COBME-
CTUTH COOCTBEHHBIE TyXOBHBIC TPaIHIIUH
u ob1ye Juist Bceil EBporbl 1IeHHOCTHbIE
uieasl, B KOTOPOIl LIEpKOBb HE NPOTHUBO-
MOCTABIISACTCS TOCYNApCTBY, a SBISETCA
OoIHOU M3 ee Hecymux omop. U 3to mpu
ToM, uto PecrnyOnuka [lonbina ocraercst
TOCYITapCTBOM CBETCKHM, OTKPBITBIM TSI
BCEX pEJINTui, HEePKBEW U BEPOUCIIOBEIA-
HUH.

eabo u 3aga4veil cTaTbM SIBISCT-
Csl BBISIBIICHHE OCOOEHHOCTEH MOJeH
rocylapCcTBEHHO-KOH(ECCHOHAIBHBIX
orHomenuii B PecnyOmuke Ilonbma Ha
COBPEMEHHOM 3Tafe pa3BUTUS €€ Iocy-
JIApCTBEHHOCTH.

Cocrosinue wucciaenoanusi. O630p
Hay4YHbIX MyOJUKAIMK [0 HUCCIEIyeMOit
TEMaTHKe MOKa3bIBACT, 4YTO MPOOIEMbI
PEIMIHO3HON CBOOOJBI M PEITUTHO3HBIX
NpaB BEPYIOIIMX TOCYIApCTB OBIBIIETO
COBETCKOTO OJIOKa HM3y4allCh MHOTHMH
00IIECTBEHHO-TYMAaHUTAPHBIMU HayKaMH,
B TOM YHCJE M MPaBOBBIMH. Tak, (uio-
cockue, OOIIETIPAaBOBBIE M TIOJUTOJO-
THYECKHEe OCOOCHHOCTH YKa3aHHOW Tpo-
61embl ocBenanuch B paborax M. babus
[2], B. Enenckoro [3], A. Kimumosa [4],
M. Ilrokana [5] u ap. Bompockr rocy-
JIapCTBEHHO-LIEPKOBHBIX OTHOLLICHHUH
B Ilosnbckoit PecryGniike MMEHHO B KOH-
CTUTYLIMOHHOW IUIOCKOCTH HCCIIEOBAIN
M. IManunuak u C. bornan [6]. W3 monb-
CKHX aBTOPOB CIIEyeT 0c000 OTMETUTH
Hay4HbIe pabOThI M0 YKa3aHHOI TeMaTH-
ke I1. Bopeukoro [7], C. Tebernepa [8],
M. IlleBuyka [9] u M. Ilerpxaka [10].
O06o00menHple JaHHBIE TT0 HCCIEAYeMOit
npoOiieMe COAEp)KUT KHHUTAa H3BECTHOTO
HeMenkoro ydeHoro I. PoGGepca «Io-
cymapctBa u penuruun B EBponeiickom
Coroze» [11]. Ongnako BeIOpaHHAs HAMH
npobiema JI0 CHX IOp OCTAaeTCs MaJIOUC-
CJIC/IOBAHHOH, TOCKOJbKY OOJBIIMHCTBO
UMEIOIIMXCS MyONMKAMi  pacKpbIBaIOT
JIMLIB OT/AENBHbIE ACTIEKThI TOCY/IapCTBEH-
HOM TOJMTHUKM B OTHOLICHHH DPEJIUTHH

n nepksu B Pecmybmuxe Ilombmma, we
OCBEMIast NMPH 3TOM CHCTEMHBIE ACHEKTHI
TIOJILCKOW  MOJIENIM  CBETCKOTO TOCYnap-
CTBA.

H3i0/keHne 0CHOBHOTO MaTepHaJja.
HcTopusi MHOTHX TOCYIapCTB BKIIIOYA-
eT B ce0s B3aUMOOTHOIICHUS CBETCKON
U LIEPKOBHOM BIJIACTH, TOCY/IapCcTBa U pe-
JMIMO3HBIX opranusanuii. B mocnennee
BpeMsl BJIMSHHE IIEPKBH, PEIUTHO3HBIX
HOPM M IIEHHOCTEH Ha JKM3Hb 0O0IecTBa
B EBPOICHCKUX CTpaHaX 3aMETHO YBe-
JUYUAIOCh. DTO B OMpEACICHHOM CcTere-
HU OOBSICHSETCS CYLICCTBEHHBIM H3Me-
HEHHEM YCIOBUHU >KU3HEAEATEIBHOCTH
U TIOAXOJOM K PEIWIHM KaK K BaXKHEH-
mel MHTeTpHupyIomei cwie u (akTopy
JTyXOBHO-HPABCTBEHHOTO  BO3POXKICHUS
HaponoB [12]. BaxkHOCTb IaHHOrO YyT-
BEPIK/ICHHUST TOATBEPIKJIAeT M IPaKTHKa
KOHCTHTYLIMOHHO-IIPaBOBOTO peryiu-
pOBaHMs OTHOLICHHH MEX]IY LEPKOBbIO
u rocynapctsoM B PecryOnuke [Tonbiia
(manee — PIT).

B Tlonpmie 1epkoBb TpPagUIMOHHO
WIPaeT aKTHBHYIO POJb HE TOJBKO B CO-
[UANBHOM, HO M B MOJHUTHYECKOH cdepe
obmecrBa. IIpeObiBaHre B cdepe Bius-
uust CoBetckoro Coro3a HaJOKHIO CBOH
OTHEYaTOK Ha XapakTep B3aHMOOTHO-
HICHHH MEXIY IHOJBCKUM TOCYIapCTBOM
W IepKoBbIO. BMmecte ¢ TeM HMEHHO
B [lomnbmre, yunThiBast IyOOKOE BIHSHUE
[IEPKBH Ha OOIIECTBEHHO-TIOINTHIECKYIO
JKM3Hb MOJIIKOB M OCTPYIO KOHKYDPEHIIHIO
C TOTAJMTapHBIM COBETCKHM PEKHMOM,
CIIO)KWIIUCH TIPEANIOCHUIKU Uit (hOpMHU-
pOBaHUs COOCTBEHHOW MOJEIN CBETCKO-
ro TOCyHapCTBa, COZEPIKAHHWE KOTOPOH,
o mMHeHuo B. Enenckoro, 3akirouaercs
B «IIOCTOSIHHOM M 4YpE3BbIYalHO aKTHB-
HOM B3ammogpeicTBuu  Karommueckoit
LEPKBU U TOCYapCTBA B PEXKHMME CHUTya-
TUBHOTO W BBIHYXKAECHHOTO COTPyIHHYE-
ctBa <...>» [13, c. 32].

Kak ormeuaer C. Xommc, [Karomude-
CKasi| IIepKOBb MMEeT NIyOOKHEe HCTOpH-
YECKHE CBSI3M C ITOJBCKUM HallMOHAIIN3-
MOM, a TPaAULMs HALMOHAIBHON LEPKBU
CJIOXKMJIACh 3JI0JITO JI0 TPAJULMK HAIHO-
HajlbHOTO rocynapcrsa [14, c. 49]. Otum
OOBSICHAIOTCS. ZIOBOJILHO HPOYHBIE MO3U-
I, KOTOPBIE YIaJI0Ch COXPAHUTH LIEPKBU
B IIE€PHUOJ] TOCIIOACTBA COLUATUCTUYECKO-
TO CTPOS U JJaKe YCHENIHO MPOTUBOCTO-
a1b eMy. B nienom, Karonnaeckas niepkoBb
MO3UIMOHHUPYETCA KaK «XpaHUTEIbHUIA
STHYECKOH CHIIBI, TyXOBHOW CyOCTaHINU
W enuHCTBA Hapoma» [15, c. 32].

DECEMBRIE 2018 [| .

B ucropun B3auMoOTHOLIEHUH LEpK-
BU U TOCYapCTBA MOXKHO BBIJCIHUTH HeE-
CKOJIBKO TJIABHBIX BHJIOB COCYIIECTBO-
BaHMA: 1) NPEBOCXOACTBO LEPKBHU Haj
rOCyAapcTBOM; 2) MPEBOCXOJICTBO TOCY-
JIapCTBa HaJl LIEPKOBBIO; 3) KOI/IA LIEPKOBb
OTJIeJIeHa OT rOCY/IapCTBa MIIM OHM CyIlie-
CTBYIOT Ha OCHOBE PAaBEHCTBA M B3aUMHOU
HE3aBUCUMOCTH Jpyr oT apyra. JlroGas
u3 THUX (hopM OyaeT o3HadaTh POJIb U Me-
CTO, a 3HAUUT, U MPABOBOI cTATyC, pPeu-
THO3HOH OpraHu3allid Ha TEPPHUTOPHH,
00beIMHEHHON TIOJIMTHIECKOW BIIACTHIO
[16, c. 257]. CooTBEeTCTBEHHO, XapaKkTep
OTHX OTHOIIEHHHU SIBISETCS OTPEeIIsIo-
MM Il KOHKPETHOI Mojenu rocynap-
CTBA: CBETCKOTO MJIM TEOKPATHYECKOTO.

ITonbckast MozesTb CBETCKOTO rocynap-
CTBa OCHOBAaHA Ha COTPYAHHUYECTBE MEXK-
NIy TIOJIbCKUM TOCYIapPCTBOM M LIEPKBSIMH,
a TaKkXKe APYTUMHU BEPOMCIIOBEIHBIMU CO-
103aMU B COOTBETCTBUHU C TNPHHIUNAMHI
YB&KEGHUSI MX aBTOHOMHHM, a TaKXKe B3a-
HMMHOI HE3aBHCUMOCTH Ka)KAOTO B CBOEIT
cthepe, Kak W B3aUMOJICHCTBUS Ha Olaro
yenoBeka U Ha obmiee Gmaro. Jlocrarou-
HO Y€TKO, IT0 HallleMy MHEHHIO, B JAHHOM
KOHTEKCTE OIMCHIBAIOT MOJENb B3aNMO-
JEHCTBUS LIEPKBU U IOJBCKOTO Trocynap-
ctBa M. Xomuu [17, c. 250] u W. bamb-
JKHK, YKa3bIBasi Ha To, 4to [IpaBociaBHas
LIEPKOBb TATOTEET K KOHILEHIUH «CHM-
(doHMN BiacTely, KOTOpas 3aKIo4aeTcs
B COCYIIIECTBOBAHMH JIBYX BJIaCTel, KOTO-
pBle HE CIMBAIOTCS APYT C APYTOM, a B3a-
HMMOAEUCTBYIOT U IIPU 3TOM HE CTPEMSATCS
TIOYUHUTSE YT 1apyra [18, c. 52].

Jlns anann3a 3HaYEHUsI MPUHIINAIIA CO-
TPYAHUYECTBA MEXTy TTIOJILCKIM TOCyIap-
CTBOM U LIEPKOBBIO HEOOXOIMMO OTpesie-
JIUTH TIPHYUHEI U [IEJIH, KOTOPbIE IPUBEIN
K TOMY, YTO TOT IPUHIIUI BKIIFOYCH B CH-
CTeMy KOHCTUTYLHOHHBIX IIPUHIUIIOB I'0-
cynapctBeHHoro ctpost PII. B monbckoit
Hay4YHOU JIMTEpaType 4Yallle BCEro yKa3sbl-
BAIOTCS CJIEAYIOLINE IPUYUHBI U LIEJH:
1) mpUHLMI COTPYOHMYECTBA SBISETCS
KOHEYHBIM BBIPQ)KCHHUEM HPHHIMIIOB aB-
TOHOMHUH LEPKBH M HE3aBUCUMOCTH TOCY-
JapCTBa; 2) IIABHOW NPUYNHON BBEACHUS
JAHHOTO TPHHIMIIA SBIsieTcst ob1iee Ona-
T0, KOTOPBIM JIOJDKHBI PYKOBOZICTBOBAaTHCS
B CBOEH JEATEIBHOCTH KaK TOCyIapCcTBO,
TaK M IEPKOBb; 3) Te XKe JIOAU B CBOEH
COBOKYITHOCTH 00pa3yloT TOCyIapcTBO —
KaK ero TrpakJaHe M LEepKOBb — KaK Be-
pytouue. [Toatomy cymiecTByeT norped-
HOCTb TapMOHM3AIINH AHCTBHI, KOTOPbIE
de facto HampaBieHBI OIHMM M TeM Xe
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munam; 4) CylwecTBYIOT cdepbl ofmie-
CTBEHHOM JKM3HH, NPEJICTABIIAIONINE HHTE-
pec Kak Juls rocyapcTBa, Tak U s LepK-
BU. B mepByto ouepenp K HUM OTHOCSTCS
o0Opa3zoBaHHWe W BOCIHUTaHHE, Opak U ce-
Mbsl, @ TaK)Ke ONaroTBOpUTENbHAs U TyMa-
HUTapHAas AATETBHOCTH [19, c. 66].

Tonbckue yd4eHble MO-pa3HOMY pac-
CTaBJISAIOT AKUEHTHI TAKOTO COTPYIHH-
yectBa. M. Ilerpxak, mOqUepKUBasi B3a-
HMHYI0  HE3aBUCHMOCTh  TOCYIapCTBa
U LEPKBH, OTMEYAET, YTO MOCICAHSS HE
JIOJDKHA MeIaTh COTPYIHUYECTBY Ha Oa-
ro yeloBeka WM Ha obmiee Omaro. [lpm
9TOM aBTOp MojuepkuBaetr, yro KoHcru-
Ty HE YCTaHABIMBAET HPEIMETHOrO
oObema Takoro corpyauuuectsa. OjHa-
KO U3 JIPy'MX HCTOYHHKOB PEJIUTHO3HO-
MIPABOBOIO XapakTepa, 10 €ro MHEHUIO,
MOXXHO OIPE/ICNIUTh, YTO OCHOBHBIMHU €€
HAIPaBJICHUSIMU SIBJSIIOTCS  OJ1aroTBOpPH-
TenbHAsE M 0Opa3oBarelbHAs JICSTEllb-
HOCTb, TOCKOJIKY IMEHHO B 3THX cepax
0O0IIECTBEHHOI! JKH3HU LIEPKOBb U APYTHE
BEPOUCIIOBE/IHBIC COFO3bI MOT'YT MPHHSATH
Ha ce0sl 1 peann3oBarh 3aJa4u, Bo3Jarae-
MbIe Ha Tocynapctio [20].

[IpaBoBBIE OCHOBBI TOCYJapCTBEHHO-
KOH(ECCHOHAJIBHBIX OTHOIICHUI B Pe-
ciyOnuke [Monpina emie B mepuop mocr-
KOMMYHHCTHYECKHX TpaHchopmanuii
ObLIM ONpe/IeIeHbI TPEMsI OCHOBHBIMH 3a-
koHamu, TpuHATBIME 17 Mast 1989 1.: «O06
OTHOILCHUSIX rocynapcrsa U PuMcko-ka-
Tonmudyeckor epkBm» [21], «O rapantusax
CBOOO/IBI COBECTH M BEPOHMCIIOBEIAHHS
[22], «O commansHOM ObOecrieueHnu Iy-
XOBEHCTBa» [23] ¢ MOCIETYIOMNMH HU3-
meneHnsiMu. CoziepkaHHe 3THX 3aKOHOB
OBLIO yperylMpoBaHO Ha OCHOBAHMHU
TpeOOBaHUH HHCTUTYTOB TI'PAXIAHCKOTO
of1ecTBa 1 B COOTBETCTBUH C MEKIyHa-
POIHBIMU  00s13aTEIBCTBAMU  MTOJIBCKOTO
rocyiapcTsa B 00JAaCTH TIpaB 4esIOBEKa
[24, c. 154].

3akon PecnyOmuku [Mompma «O ra-
paHTHAX CBOOOIBI COBECTH U BEPOHUCIIO-
BEJIAHUS» MPEIyCMaTpPUBACT, YTO HMEH-
HO TOCYIapCTBO OOECTIEUMBAET KAXKIOMY
rpaKIaHUHY CBOOOJY COBECTH U BEpPOM-
CIIOBEaHHsl, KOTOPAs 3aKJII0YAETCS B CBO-
Oome BBIOOpA PENUTHH WM PEITUTHO3HBIX
yOe)KIEeHWH, X BBICKAa3bIBAHUI — WHHU-
BUJIyaJIbHBIX U KOJUIGKTHBHBIX, YaCTHBIX
1 IMyOIUYHBIX, @ TAKXKE PABEHCTBO IpaB
B TOCY/IapCTBEHHOH, MOJUTHYECKOH, XO-
3sTICTBEHHOMN, OOIIECTBEHHOM U KYJBTyp-
HOM KM3HM KaK JUIs BEPYIOIINX IpakIaH
BCEX BEPOMCIIOBEJAHUM, TaKk W Ul He-

Bepyromux. O0paiiaeM BHUMaHHAE HA TO,
YTO MHOCTPAHIBI, HAXOAAIINECS Ha Tep-
puroprn Pecrybmuku Ilombmma, mmMeroT
IIPaBO CBOOONBI COBECTH M BEPOMCIIOBE-
JTaHWsI HapaBHE C MOJIBCKAMH TpaXkIaHa-
MH.

[IpaButensctBo PII  cmocobcTByeT
PEIMIHO3HBIM KOH(ECCHSIM U HE TpersiT-
CTBYET MX JICSATEILHOCTH, KPOME OIlpesie-
JICHHBIX OTPAaHWYEHHIl, HaJaraeMplX TO-
CYJapCcTBOM TIPH PeaTM3aliy 3THX NpaB,
0 YeM CBHJETEIbCTBYET CT. 3 YKAa3aHHOTO
3axoHa: «VHANBUIYaTbHOE UM KOJUIEK-
THUBHOE TPOSIBIIEHHE CBOEH PEIUTUU HIIH
yOeK/IeHniT MOXKeT ObITh OrpaHHYCHO
3aKOHOM TONIBKO B HMHTEpEcax OXpaHbI
00IIeCTBEHHOTO 0E30MacHOCTH, MOPSII-
Ka, 30pOBbSl WM HPABCTBEHHOCTH Ha-
CeJICHMs, WJIM 3aKOHHBIX TIpaB U CBOOOI
npyrux jmn. CBoOoja cOBECTH W BEPOH-
CIIOBEJaHUsl HE MOXET OBbITb NPUYMHON
O0CBOOOXKIEHHSI OT BBINOJIHEHUS OOIIe-
CTBEHHBIX 00S3aHHOCTEH, ITPEelyCMOTPEH-
HBIX 3aKOHOM.

OnHUM M3 HampaBlIeHUH COAEeUCTBUS
KOH(]ECCHM CO CTOPOHBI IOJIBCKOTO FOCy-
JIapCTBa SBIISICTCS Pa3peIeHNE Ha «PeJn-
THO3HOE CONPOBOXKACHUEY CIIyKObI B Bo-
ricke [lonbckom. Tak, B COOTBETCTBUU CO
cT. 26 3akona Pecrry6muku [Tonbmma «O6
OTHOUICHUSIX TocynapcTBa U Prumcko-ka-
TOJMYECKOH IIEPKBU», B MOIBCKHX BO-
OpYXEHHBIX CHJIaX OBIT BOCCTaHOBIICH
WHCTUTYT KaresutancTBa. Ha karenmanos
pacrpoCTpaHEHO TO K€ TIOJOKEHHE O
BOCHHOU ciyx0e, 4To W Ha mpodeccu-
OHAJIBHBIX BOEHHBIX. JlOCTAaTOYHO MpH-
MeYaTeNIbHbIM C IIPABOBOI TOUKH 3pEHHS
siBIsieTcst TOT (hakT, uto B siHBape 1991 .
nexperom mamnel Moanna [lana Il Obuia
BOCCTAHOBJICHA TI0JIbCKasi BOGHHAS erap-
xust [25], ycTaB KOTOPOU ObLT yTBEPKACH
Konrperamueit enuckonos. Kanemmanst
ObUTH OOBEIMHEHBI B OTACNIBHBIA KOPITYC
BOCHHOCTY)KAIlUX BO IIaBe ¢ [JaBHBIM
MoJIeBBIM enuckornioM [26, ¢. 168]. Co-
miacHO cT. 19 3akona Pecry6muku ITonb-
mra «O rapaHTHsx cBOOOIBI COBECTH U Be-
pOWCIIOBEIaHUS, TIPABO TPEIOCTABISTH
PEIMIHO3HBIC YCIYTHW JIMIaM, KOTOpbIC
MIPOXOJAT CIYKOY B MOJILCKOH apMHH, TIO-
JIY4WJIH BCE LIEPKBH U PEJIIUTHO3HbIE 00b-
€/INHEHMSI.

Ob6parmaer Ha cebsi BHUMaHHE TaKkKe
TOT (pakT, 4TO, cornacHo 3akony PIT «O6
aJIFTePHATHBHON (3aMEHEHHOI) CIy)0e»
ot 28 Hos6ps 2003 1., rpaskaaHe B MOPSII-
Ke, MIPEAYCMOTPEHHOM HACTOSIIINM 3aKo-
HOM, MOTYT 00paIarscst ¢ mpoch0oii 0 3a-

MEHE BOCHHOH CITy>KObI albTepHATUBHOIA,
YUUTHIBasE COOCTBEHHBIE PEIHTHO3HBIE
yOSXKICHUSI WIM MOpaJbHBIE TPUHIIH-
nel [27]. ComacHo 1. 4 cT. 2 yKa3aHHO-
ro 3aKoHa, Hapsly ¢ OTOBIBAHUEM TaKOi
CITy’)KObI B TOCYAapPCTBEHHBIX HJIH CaMo-

YIPaBICHYSCKUX YUPSIKICHUSIX, OOIb-
HUIAX WA JPYTHX HEKOMMEPUYESCKHX HITH
OJIaroTBOPUTEIBHBIX YUPEKICHHUSIX, C CO-
IJIacHsl JIMIA JIOMYCKAeTCs ee MPOXOKIe-
HHE U B OOIIECTBEHHO TIOJIC3HBIX 3aBeJie-
Husix Katonmndeckoi 1epkBy Wik APyrux
PeIUTHO3HbIX Oopranuzanuii. Pemenue o
NpPU3HAHUU CYOBEKTa HaUICKALIUM JUIs
MPOXOXKACHHS AlIBTCPHATUBHON CITYKOBI
MPUHAMAET MUHUCTP MO JieJaM TpyJaa Ha
OCHOBaHMHM MOTHBHPOBAHHOIO oOOparie-
Hus (1. 1. cT. 7 yka3zaHHOTO 3aKoHa).

3aciry:kuBaeT BHUMaHHS YKPauHCKOTO
3aKOHO/ATeNs U MOoJIoKeHUs cT. 15a 3ako-
Ha Pecny6nuku [Tonbina «O6 oTHOLICHH-
SIX TOCyIapcTBa U PuMcko-kaTonuyeckoi
LIEPKBU», COIIACHO KOTOpPOMY Opak, 3a-
KJIFOUYCHHBIH B (hOpME MPEeyCMOTPEHHOM
KaHOHUYCCKUM MPABOM, UMEET TaKUe JKe
MOCJIE/ICTBUSI, KaK M OpaK, 3aKJIFOYCHHBIH
repes; PyKOBOJUTEIIEM OpraHa 3aIlliCH aK-
TOB T'PAKJAHCKOTO COCTOSTHHS, €CITU TP
9TOM BBIMIOJIHEHBI YCIIOBHS, IPELYCMO-
TpeHHble KomekcoM o ceMbe M OIeKyH-
CTBeE.

BnosnHe noruyHONW € TOYKU 3peHUs
MOCTPOSHHSI HIMEHHO CBETCKOTO rocyaap-
cTBa (B OTJIMYKME OT YKPAWHCKOTO MPaBoO-
BOTO PErYIUPOBaHUsI) SIBISIETCS HOpMa
MOJIBCKOTO 3aKOHA, COIIACHO KOTOPOU JIn-
1aM, MPUHAISKANMM K [EPKBU U JPY-
MM PEJIUTUO3HBIM OPTaHHU3AIUSIM, PEITi-
TMO3HBIC MPA3HUKNA KOTOPBIX SIBIISIOTCSI
pabouMMH JHSMH 110 3aKOHY, IPEIOCTAaB-
JsIeTCs MPaBO MO COOCTBEHHOH Ipochle
MOJIYYUTh B OTOT JICHb BBIXOIHOM, HEOO-
XOIUMBIH JJIs Tpa3aqHoBaHus [6, c. 29].

B Xome KOHCTHUTYIIMOHHOTO IIpoIiec-
ca 1o MomeHTa mnpuHATHS KoHCTHTY-
mun Pecny6nuku [Monpma 1997 T nep-
KOBHO-TOCY/IapCTBEHHBIC OTHOIICHHSI
XapaKTepU30BaINCh 3HAYUTEILHON 3aro-
JUTU3UPOBAHHOCTBIO U, KAaK IPABHUJIO, HE
paccMaTpUBaUCh B KOHTEKCTE rapaHTHi
cBOOOBI coBecTd U penuruu. ITo cyrw,
OCHOBHOI mIpoOiemMoll Kak pa3 u OblIa
mpobiiema (HOpMHUPOBAHUST COOTBETCTBY-
IOLIEH Mofesn rocyaapeTsa. Pesynsrarom
Takoro OOCY)KIEHHSI CTa0 3aKperuieHHne
MOJIETIM CBETCKOrO TOCydapcTBa C IIH-
POKHM TIPHUCYTCTBHEM B OOIIECTBEHHOI
(M B TIOJIMTHYECKOIT) KU3HH KOH(DeccHo-
HaJIBHOTO (haKTOpa, 4TO CIEeAyeT CUUTAThH
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3HAYUTEJIBHBIM YCIIEXOM I0JbCKOIO eIu-
cKormara.

JeficTBytomias Koncrutyus
1997 r. 3akperuisier paBHonpaBue Pecmy-
omuku [Monpira ¢ Karomuueckoit nepko-
BBIO U JPYTMMHU BEPOUCHOBEIHBIMH CO-
103amu. OTHOmeHHs Mexay llombckoit
Pecmybnukoit n Karonnaeckoli mepKoBbIo
OTIPENETISIOTCS  MEXKAYHAPOIHBIM  JIOTO-
BOPOM, 3aKJIIOYEHHBIM C AIOCTOIbCKON
Cronuueii, u 3akoHoM. B wmrome 1993 .
npaBuTenbcTBO [lombimym 1 Barukan mon-
[MCAJIM  LIMPOKOMACIUTAOHBI  KOHKOp-
nar. TakuM 00pa3oM, OTHOLICHHS MEXKIY
rocylapcTBOM M LEPKOBBIO, JIPYTUMHU
BEPOUCIIOBEIHBIMU COro3aMu B [lombine
OTPAXAIOT UCTOPUYECKU 00YyCIIOBICHHbIE
Tpamunuu, ocodyio poib Kartomuueckoit
LEPKBH M KATOJIMYECKOH Bepbl KaK OTHOTO
U3 OCHOBHBIX (DAaKTOPOB HMICHTHYHOCTH
nonsikoB [28, c. 83].

Heonnopoanoe coaep:kanue peauru-
O3HBIX IIPABHJ COBPEMEHHOTO IOJIHCKOTO
OCHOBHOTO 3aKOHA, Pa3pabOTaHHOTO TPH
YYaCTHH MPEICTABUTEINEH IIEPKBH, TIPEIKIE
BCETO CTaJl0 CJEACTBHEM BCEH CHCTEMBI
KOH()ECCHOHAIbHBIX OTHOIICHUH, KOTOpast
cinoxuiack B Iomemie mocie 1989 ., a He
OJIMIIETBOPEHUEM HJICOIOTMYECKOI M03H-
UM KaKOU-TO OIHOHM MOJUTHYECKOH HIIH
KOH(ECCHOHAIBHOM TPYIIIIHI.

Cormacio  KoHctuTyuu, oprasbl
myONMYHOI BiacTH 00S3aHBI COXPAHSThH
0eCIpHUCTPACTHOCTh B BOIIPOCAX PEJIUTH-
03HBIX, MEPOBO33PEHUECKUX U HHIOCOD-
cKHX yOexaeHui, obecnednBasi cBOOOIY
UX BBIPOKCHUS B OOIIECTBEHHOW JKHU3HHU.
DTOT KOHCTUTYI[MOHHBIH TMPUHIHUIT He-
OJTHOKPaTHO OOCYXXJajJcs B TIIOCIIEIHEe
BpeMsl KaK JKYpHAJIUCTaMH, TaK U IOJIHU-
THYECKUMH JEATeIsIMH, KOTOpble o0Opa-
10T BHUMaHUE HA HU3KUI YPOBEHb €ro
MPaKTHYECKON peaIn3alii, B YACTHOCTH,
B CUCTEME€ rocyaapcTBeHHoro ctpost PII
U noTpeOHOCTh Oosiee YeTKOM aerann3a-
LM COZICPIKAHUS U TTIOCIICACTBUI LIUTHPY-
€MOr0 MOJOKEHHUSI.

Ob6pamaer Ha cebs BHUMAHUE U TOT
(hakT, YTO NPHHIMI PEIUTHO3HOH HEH-
TPaTBHOCTH OPTaHOB TOCYJapCTBEHHOM
Biactu PII B Bompocax penmuruno3HeIx, Mu-
POBO33peHYECKNX, (UIOCOPCKUX YOeK-
JIEHU BOOOIIIE JJOJIToe BpeMs He CUHTAII-
csi 0a30BOH OCHOBOHM TIOCYapCTBEHHOTO
cTposi. B nuteparype no KOHCTHTYLHOH-
HoMy npaBy PII stor mpuHuun B Teue-
HHE JUIUTEIBHOIO BPEMEHH MpPU3HABAJICA
JMLIb KaK OJHO M3 MHOXECTBA IPABUII,
PEryaMpyOLINX TaK Ha3bIBAEMbIE 1IEPKOB-

HO-TOCYapCTBEHHBIE OTHOHICHUs. Taxoe
MOJIO’KeHNE BEIIeH MPHUBOAWIO K Pa3HoO-
TO poAa KOH(PPOHTAIMAM CPEIH YUCHBIX
Y TIPaBOBE/IOB.

HanGonee Ba’)kHBIM BOIPOCOM B Ta-
KHX THUCKYCCHSIX BBICTYIAJa MpeaAMETHAs
00nacTh TPUMEHEHUs OeCHpPHCTPACTHO-
CTU TOCYAApCTBEHHBIX opraHoB. KoHctu-
TYLIMS1 OTHOCHT K HEH BOIIPOCHI PEJIUTHO3-
HBIX, MUPOBO33PEHYECKUX, HHITOCOPCKUX
yOexaeHuil. BoNbIIMHCTBO yUYEHBIX CO-
IJIaCHBI C TE€M, YTO BCE 3TH cepbl TECHO
CBSI3aHbI M OPraHUYHO TEPEIIETEHbI MEXK-
ny coboit. HezaBucumo ot Toro, Kak orpe-
JeTSIETCS PEeNIUTHs — 4Yepe3 OTHOIICHUS
MEXXIy 4eroBekoM u borom (wim mo0bIM
IPYyTUM OOBEKTOM TMOKJIOHEHHS), — ITO
BCET/Ia CBSI3aHO C ONpEJeNICHHBIM MHPO-
BO33peHUEM WM QHUI0CO(GCKUM BOCIPH-
ATUS. A caMO MHPOBO33pEHHE TIPECTaB-
asier co0oi OOMIMPHYIO COBOKYITHOCTb
YTBEP)KIECHHUH, OLICHOK U IPE/ICTABICHUH
o mupe. Takum 00pa3om, JaHHBII TEPMUH
UCIIONB3YETCS VIS ONIMCAHUS BOCTIPHATHS
MHpa KaK LEIOCTHOrO MeTapH3M4ecKo-
ro ()eHOMEHa W CO3/aHUS LEJOro psja
LIEHHOCTHBIX OpHeHTupoB. Mcxoms u3
YKa3aHHBIX cOOOpaxkeHuH, u punocodus,
U PENUTHS SIBISIIOTCS OTPAKCHHEM pas3-
JUYHBIX MHPOBO33PEHYECCKUX TPAAULINI,
HMEIOT PsiZl OOIIHX IICMEHTOB U IIOXOXKHE
cdepbl 3aHHTEPECOBAHHOCTH.

TnaBHBIM TIPEIMETOM CIIOPOB  IIPH
9TOM BBICTYNAJIM OTJIMYUS B CAMOW Tpak-
TOBKe HelrpanpHocTH. HecMoTps Ha TO,
YTO BCE TPH HAIPABJICHUS NPUMEHEHUS
0ecnpHuCTPacTHOCTH OPraHoB TOCyJap-
CTBEHHOW BJIACTH, NPEIYCMOTPEHHBIX
Konctutyuueit PII, sBasiorcs mpaBo-
YCTaHABIMBAIOIIMM IIPUHIIUIIOM YeJIOBe-
YECKOI NIeITeNbHOCTH, TI0 MHEHHUIO psija
yuenbix (W. Laczkowski, Z. Ziembinski,
J. Wréblewski), ux He cleayeT OCTaBisiTh
0e3 BHHUMaHHS TOCYIAPCTBCHHBIX Opra-
HOB. VIMEHHO yuWTbIBas BaKHOCTh YKa-
3aHHBIX MTPOOJIEM, aKTyaJIbHBIM OCTAaeTCs
TaK)Ke BOIIPOC O TOM, MOXKET BIIACTh IPH
UX PEUICHHH OCTAaBaThCs HEUTpPaAIbHON
U HE3aaHIaXMPOBAHHOW, HE JOJIKHBI JIH
OHM OBITH MOAPOOHO YpEryJIUpPOBaHbI
B JICHCTBYIOIIEM IIOJILCKOM 3aKOHOJa-
TENIbCTBE. JTO 3aMeYaHue KacaeTcs TaKkKe
TAKOro HaJHAIMOHAJIBHOTO 00pa30BaHus,
Kak EBpoCoO103, 1 €ro mpaBoBOi CUCTEMBbI
[12,c. 117].

OOpaiasicb K yxKe JCHCTBYIOIIHM
NpeIUCaHusIM, HallpuMep, KaCaroLUInMCs
3aIIUThl YACTHOW KU3HH YJICHOB PEJINTHU-
O3HBIX OOIIVH, B YACTHOCTH JICTATH3ALIH
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TOMOCEKCYaJbHBIX OTHOIICHHUH, CIeayeT
elle pa3 NoJUepKHYTh (yHIaAMEHTAIbHOE
9TUYECKOE W3MEPEHHE TaKOro Yperyiu-
poBanus. BoT nouemy 3Tu npumepsl 1o-
Ka3bIBAIOT, HACKOJBKO BEIMKA M TSDKeNIa
JUISL 3aKOHOJIATENIs IWJIeMMa COXPAaHEHUs
HEeHWTpaJUTeTa, 0COOCHHO €CIIM NPHHUMA-
I0TCS HOPMBI B paMKaX Ba)KHBIX TPOOIEM
PEITUTHO3HOT0, MUPOBO33PEHYECKOTO HITN
¢dunocodcekoro xapaxrepa (Harmpumep, o
JOITYCTIMOCTH CMEPTHOM Ka3HH, 3BTaHa-
3UH, a0OPTOB, JIETATH3AINN TAPTHEPCKUAX
OTHOIICHHH U JIp.).

VY4uThIBask Ba)XHOCTH JJTAHHOTO BO-
rpoca Uil MOJbCKOW MPaBOBOM JOKTPH-
HBI, IIEPCIICKTUBHBIM  HAIPABICHUEM
pelIeHus SBISETCS HCCIIeNOBaHUE TIpe-
LEJCHTHOW NPaKTUKH OPraHOB KOHCTHU-
TYLMOHHOH IOPUCIMKIMM, B TOM YHCIE
Konctutynmonnoro Cyna PII. Ilo mue-
Hulo nonbekux yueHbix (W. Laczkowski),
9TOT OpraH JIOJUKEH OLICHUBATH 3aKOH HE
TOJBKO C TOYKH 3PEHHUS] KOHCTHUTYLHOH-
HBIX IIOJIOKCHUN MM NOJI0KEHUI HaJlHa-
[MOHAJIBFHOTO XapakTepa, HO U C YIeTOM
cnenupuKN BceX KOH(ECCHOHAIBHBIX
00pa3zoBaHMi{, KOTOPHIE HA 3aKOHHBIX OC-
HOBaHUSIX OCYIIECTBIISIIOT CBOIO JIESITEINb-
HOCTh Ha Tepputopun Pecrry6mmku ITons-
ma. Takxe B JaHHOM Cilydae pedb UJIET O
HEOOXOMMOCTH CIIPABEUIMBOIO TPAKTO-
BAHUS JAaHHBIM OPraHOM CyTH U 00beMma
KOHKPETHBIX TIPaB YeJIOBEKa U IPayK/laHu-
Ha, 0e3 yyeTa NOJIMTHYECKHUX CIIEKYIISLUH
10 3THM BOIIPOCAM.

BeiBoabl.  Konmemnmus — cBETCKOro
TOCYapCTBa CETOHS HE HCKIIOYAeT CO-
TPYAHHYECTBA TOCYIapCTBa U IEPKBH,
a HaoOopot, mpenmonaraet ero. OnHa
B IIEPBYIO Ouepesb Mpu3BaHa 00eCIIeunTh
PaBEHCTBO MpaB BCeX JIIOJEH, HE3aBUCH-
MO OT MX PEITUTHO3HBIX YOeXKICHUN N
OTCYTCTBHS TakoBbIX. M kaxmoe rocy-
JIAPCTBO, Ha OCHOBAHUM OOIIECTBEHHOTO
JIMaora, caMo JIOJDKHO BbIpaOOTaTh Hau-
Oosee MOIXOMAILYIO AL HEro MOJIEIb.
Ipumep Pecny6uku [Tonpina aumb noa-
TBEPIK/IAET, YTO ATO BIOJIHE BBITOJIHUMAS
3aja4a.
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HEKOTOPBIE BOITPOCBI OPTAHU3AIIMU U TAKTUKHN OCMOTPA
MECTA NPOUCHIECTBUA 1O AEJAM O ITIPECTYHJIEHUAX,
COBEPITAEMBbIX ®YTBOJIBHBIMHU ®PAHATAMU

Aprem MACAJIUTHUH,

acrimpaHT KadeIphbl yroJIOBHOTO MPOIECCa U KPUMUHATUCTUKA

AkanemMun aiBOKaTypbl YKpauHbl

AHHOTAIUA

B crarbe aBTOp paccMaTpHBaeT HEKOTOPBIC BOIPOCH OPraHU3ALUH U TAKTHKH OCMOTpPa MECTa IPOMCIICCTBHUS TIPH PACCICI0BAHIN
YTOJIOBHBIX JIeJI O MPECTYIUICHHUsIX, COBepIIaeMbiXx GyTOoMbHBIMU (DaHaTamu (0OOCHOBBIBaETCSI OTHeCeHHe (HYTOONBHBIX (paHATOB K
IKCTPEMHCTCKOMN cpefie): 0COOCHHOCTH (hOPMUPOBAHMS CIICICTBEHHO IPYIIIIBI VISl OCMOTPA MECTa IIPOUCLICCTBHS, €€ COCTAB.

OnpezeneHbl THITHYHBIE MECTa 0CMOTPA; PACCMOTPEHBI HEKOTOPbIE 0COOCHHOCTH YYaCTHsI B OCMOTPE MECTa MPOUCIICCTBHUS CIIe-
[[MAJTICTOB U JKCIIEPTOB B 3aBUCHMOCTH OT 0OBEKTa OCMOTPA: MECTa MoXKapa, B3pbIBa, MECTa (POPMUPOBAHMS TPYMIBI (HyTOOTHHBIX

(haHaTOB M ee paccerBaHuUs, TPyIA.

Knrwuesble cjioBa: KpHUMHHaJIbHAs cpeaa, (byT60.TIBHBIe (l)aHaTBI, MECTO IPOUCHICCTBUSA, TAKTUKA OCMOTpPA.

SOME ISSUES OF ORGANIZATION AND TACTICS OF VIEW OF THE PLACE OF OCCURRENCE
IN CASES OF CRIMES COMMITTED BY FOOTBALL FANS

Artem MASALITIN,

Postgraduate Student at the Department of Criminal Procedure and Criminalistics

of Academy of Advocacy of Ukraine

SUMMARY

In the article an author examines some questions of organization and tactics of examination of site of occurrence at investigation
of criminal cases about the crimes football fans (attributing football fans to the extremist milieu is grounded): features of forming of
inquisitional group for examination of site of occurrence, it’s composition.

There are considered some features of participating in examination of place of incident of specialists and experts depending on the
object of examination: place of fire, explosion, places of form ng of group football fans and her dispersion, dead body.

Key words: criminal milieu, football fans, site of occurrence, tactician of examination.

[ocTranoBka npodiaembl. C npotu-
BOIPABHOM JEATEIBHOCTBIO PyTOONBHBIX
OONENbUIMKOB KaK C CEpbe3HOH Mpo-
6iemoit obuiectBa EBpoma crankuBaer-
cs1, HaunHas ¢ cepeaunsl 60-x rr. XX B.
PacnipocrpaneHue  ¢yTOOJIBHOTO HACH-
TIHsl, XyJINTAQHCTBa TPHUBEIIO K TOMY, YTO
B CrpacOypre Oputa mpunsta EBporeii-
ckast koHBeHIs «O MPeaoTBPaIlCHUH Ha-
CHJIHSL M XYJTHTAHCKOTO MOBE/ICHHUS 3pHTE-
JIeld BO BpEMsl CIIOPTHBHBIX MEPOIPUATHIL
U, B 4acCTHOCTH, (yTOOIBHBIX MaTyen»
(1985 1) [1]. MoXHO KOHCTAaTHPOBATh,
4yro ceroaHs (yTOOIBHOE XYIMIaHCTBO
U HAacWIHE PACIpPOCTPAHEHO IOYTH BO
BCex cTpaHax mupa. He siBisiercst nckio-
YeHHeM M YKpauHa, IJe, 10 MOCICAHUM
JIaHHBIM, HacuuThiBaercs Gonee 50 paau-
KaJIbHBIX IPYHIUPOBOK (yTOONBHBIX (ha-
HaToB [2, c. 1].

CyOkyneTypa (yTOONBHBIX (haHATOB
(oxonodyrbonbHas CyOKynbTypa) Hpen-
CTaBIIET COOOH MOJIOHEXKHYIO CYyOKYIIb-
TYpy MOAPOCTKOB, KOTOPBIE KUBYT OObBIU-
HOMH JKH3HBIO M ITPEOBIBAIOT B HEH TOJIBKO
BO BpeMs (yTOOmbHBIX Marueil. dakru-

YECKU pedb UJET O CYOKYJIBTYpe OTIbIXa
(pa3BiedeHuit), BIUSIOLICH Ha OBECHHE
(haHATOB TOJBKO B NEPHOJ, NPE/LICCTBY-
fouit GpyTOOIBHOMY MaTUy, BO BpEMs €ro
NPOBEJICHUSI ¥ HEMOCPEICTBEHHO MOCie
MaT4da; OIpelensdoumeil cBoeoOpa3HbIe
CTaH/IapThl B3aMMOOTHOIICHUH C IPYTUMHU
(anaramu. B Hell co3maHbl yCTOSBIINECS
CTaH/IapThl BHEIIHETO BU/A M TOBEACHHS
YYaCTHUKOB (paHATCKOro (hOPMHUPOBAHUS
(BO MHOTOM IMEHHO 3TO IIPUBIIEKAET IO/~
POCTKOB B 3TH TpyNIUpPOBKH). IIpu 3TOM
BCE OTU CTAHAAPTHI JOCTATOYHO YCIIOBHBI
M HE SBIISIOTCS 00513aTeIbHBIMH |3, ¢. 94].

Ilo onpenenenuto A. Melituna, npe-
CTYIUICHHS, KOTOpPbIE COBEPIIAIOTCS (yT-
GONbHBIMK  OOJIEINIBIMKAMH, PEUMYILE-
CTBEHHO SBJIAIOTCA HACWIbCTBEHHBIMH,
TPYIIOBBIMH, TOCSTAalOMIUMU Ha oOle-
CTBEHHYIO O€30MaCHOCTh M OOIIECTBEH-
Hel mopsmok. CoBeplaroTcs OHHM Ha
CTaJMOHAX, YIHLIAX W B APYTrUX oOIlie-
CTBEHHBIX MECTax /0, BO BpeMs, Mocie
1100 B CBsI3M C (GyTOOIBHBIMH MaT4aMu
[4, c. 60]. H. Pyneik BbImENsieT YeThIpe
TPYNIBl  TPECTYIUICHHH, COBEPIIAeMBIX

(yTOONBHBIMI  OONIENBIINKAMH:  TIPET-
Mar4eBbIe», «CTAIUOHHBICY, IIOCIeMar-
YEBBICY U «MHHLUATHBHBIC» (IIOCIICIHSIS
HE CBsI3aHA CO BPEMEHEM IMPOBEICHHUS
Mar4a, HO uMeeT «(pyTOONbHYI0 MOTHBA-
LIUIO»: HAllPUMeEp, MaCCOBBIE IPaKH MEK-
Iy BpaXAyIOMUMH (aHATCKUMHU TpPyII-
ITMPOBKaMH, KOTOpbIE IO WHHUIMATHUBE
JMIEPOB  BPAXKAYIOUIUX T'PYHITHPOBOK
IIPOBOJIATCS B MECTaX, JaJeKUX OT CTa/Iu-
oHa) [2, c. 4].

IpaBoHapymieHus, COBEpIIACMbIC
y4acTHUKaMH (haHaTCKUX (GOopMUpPOBa-
HUH, — TPEUMYIIECTBEHHO TPYIIIOBBIE,
YIOJIOBHO HaKa3yeMbIC IOCSATATEIILCTBA
HACHJILCTBEHHOTO XapakTepa: XyJHIraH-
CTBO M TPyIMIIOBOE HApylIeHHe oOIie-
CTBEHHOTO Topsizka (CT. ¢T. 293, 296 Yro-
JoBHOTO Kojiekca (anee — YK) Ykpaunsr),
BaHJAIM3M U YHHYTOKCHHE HMYILIECTBA
(ct. 194 VYK), maccoBble Oecriopsiaku
(ct. 294 VK), npuunHeHne TEIEeCHBIX T10-
BPEXKICHUH (Pa3HOW CTENEHM TSKECTH)
(cr. cr. 121, 122, 125 VK), npu3bIBHI K CO-
Bepuennto Hacwms (ct. 295 YK), oka-
3aHHE COIPOTHBICHUS IPEICTABUTEIISAM
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BJIacTH (TOJMLMK) — HACHJIME B OTHOILIIE-
HUM TIPEACTAaBUTENEH BIACTH, KOTOpbIC
[IPECEeKAIOT HApYIICHUS OOLIECTBEHHO-
ro nopsiaka (ct. 342 YK); ucnonb3osa-
HHUE B3PHIBYATHIX BEILIECTB M B3PBIBHBIX
ycrpoiicTs (cT. 263 YK); coBepuienue mpe-
CTYIUICHUH Ha [0YBE HEHABHCTHU M BpaK-
bl (IPECTYIUICHUST  DKCTPEMHUCTCKOM
HaINpaBJIeHHOCTH) U HEKOTOpkIe /1p. B mo-
CJIEIHHE TONBI OTMEYAeTCs] HeraTHBHAs
TEH/ICHIINS: YBEJINYNBACTCSI KOJIHMYECTBO
TSDKKHX U 0C000 TSDKKUX MPECTYIUICHHUH,
KOTOpBIC COBEPIIAIOTCS B YCIOBUAX IIO-
BBIIIEHHOW OpPraHM30BaHHOCTH M IOJIH-
TH3alUKd (QyTOOIBHBIX OOJICNBIINKOB H3
YHCJIa MOJIOZICKHU, KOTOPBIE MOJIBEPraroT-
cs «MaccoBOH 3KCTpeMuzauum» (5, c. 34].
Bce Oosbliiee 3HaueHUE B JEATEIBHOCTH
(haHaTCKUX TPYNIUPOBOK MMEET UX Ou3-
HEC-COCTaBIISIIONIAsA, XOTSA HW3HAYalIbHO
TaKHe TPYIIIBI CO3/aBANIUCh KaK «TPYIIIIBI
mpotecTay [6, c. 297].

Bce aT0 maer ocHoBaHme paccMarpu-
BaTh (haH-JBIKCHUS KaK 3HAYMMOE COIIHU-
QIIBHOE SIBJICHUE, IIPE/ICTaBIIsIoNIee CO00i
3HAUUTEIBHYIO TPYIITY JIIOJEH ¢ IpenMy-
LIECTBEHHO YIbTPANPaBBIMU B3IV IAMHU,
KOTOpO€ MOXHO paccMarpuBaTh B Kade-
CTBE 3JIEMEHTa AHKCTPEMUCTCKOH Cpeabl
[3,c.96].

Ocoboe MecTo cpemy Jpyrux ciei-
CTBEHHBIX (Pa3bICKHBIX) MACWCTBUU Ha
NepBOHAYAILHOM 9Tarle pacclieJOBaHHs
yKa3aHHOW KaTeropuu yrojoBHbIX JIeJ 3a-
HHMAaeT OCMOTp MECTa IPOMCIIECTBUS, OT
CBOEBPEMEHHOCTH M KadyecTBa IPOBEJie-
HUSI KOTOPOTO BO MHOTOM 3aBHCHUT S deK-
TUBHOCTbH PACCIIeIOBAHMSI MPECTYIICHAH.

CocTosinue uccaenoBanusi. Bompo-
caM OpraHM3allMd W TaKTUKH OCMOTpa
MecTa MPOUCILECTBHUS MOCTOSHHO Y/els-
J10Ch OOIIbIIIOE BHUMAHHUE B CTAThsX, MO-
HOrpaMueCKUX U3AAHUAX U JUCCepTallu-
SIX YKPAMHCKHX YYEHbIX, a TAKXKE YUCHBIX
npyrux crpaH. Tak, oOmue BOIPOCHI
OCMOTpa MeCTa IPOMCIIECTBUS ObLIH
[PEIMETOM HCCJICAOBAaHMH TaKuX W3-
BECTHBIX YYCHBIX-KPHMHHAIIMCTOB, Kak:
. beixoBckuit, A. Bacwibe, H. Knu-
menko, B. Konnun, B. Konecnuk, B. Koi-
maxkoB, B. ITomos, . SIkuMoB 1 MHOTHX
np. OToensHBIM BOTIPOCAM OpTaHHM3alUuN
W TaKTHKH TPOBEIEHHS OCMOTpa MecTa
IIPOUCIIECTBHSA, B TOM YHCJIE IO JellaM
0 TPYIIOBBIX IIPABOHAPYILCHUSX, CO-
BepuiaeMbiX (yTOONBHBIMH  OOJIEINBIIH-
KaMHM, O MacCOBBIX Oecropsjikax, MocBs-
1ieHbl paboThl YUCHBIX-KPUMHHAIHCTOB:
M. Anneesoit, Y. Axmenona, A. barmera,

. bunoyc, B. bosposa, B. I'puropsesa,
B. Kammer, O. Kopmryrosoit, M. Jlapkn-
Ha, U. Tloromuna, A. Cepreesoit, /1. Cxo-
puxoBa, II. [llanneipana, A. IllatanoBa
U IIp.

eabio u 3agayveil cTaTbH SIBISET-
Csl PacCMOTPEHHE BOIIPOCOB, CBS3aHHBIX
C HEKOTOPHIMH OCOOCHHOCTSMH OpraHu-
3allMM U TAKTUKH OCMOTPA MECTa IPOUC-
LIECTBUS HA NIEPBOHAYAILHOM 3Tale pac-
CJIC/IOBaHUS TPYHIIOBBIX IPECTYIUICHHUIA,
coBepiaeMbix (yTOOIBHBIME OOJENBIIHN-
KaMH.

H3no:xenne 0CHOBHOIO MaTepuaJa.
B nelictBytonieM YTojlOBHOM MpOIECCY-
apHOM Kozekce (namee — YIIK) Yipaunst
TEPMHUH «OCMOTP MECTa MPOHCIICCTBISDY
OTCYTCTBYeT. B cooTBeTcTBMH C TpeGoBa-
Husiva 4. 1 ct. 237 YIIK Vkpaunsl, ¢ ne-
IIbI0 OOHApyKeHUst ¥ (QuKcanuu HHPOp-
Maluu 00 00CTOATENBCTBAX COBEPILICHHS
YTOJIOBHOTO TIPaBOHAPYIICHUs CIea0Ba-
Tellb, IPOKYPOP MPOBOIAT OCMOTP MECT-
HOCTH, NOMELIEHHs], BEIeH M JOKYMEH-
TOB.

Hcxons w3 mpeniokeHHOW Kiiaccu-
(buKaMU TPECTYIUICHUH, COBEpIIaeMbIX
(GyTOONBHBIMU  OOJNIETBIIMKAMU  (KIIpe]-
MaryeBbIe», «CTAJUOHHBIEY, IIOCIEeMaTr-
YeBBIC» M «UHHLHUATHBHBIC»), MOXHO
BBIICIUTh Hanbonee XapakTepHble (Tu-
MMUYHBIE) TPABOHAPYIICHMS, COBEpIla-
emble (aHaramu 10, BO BpeMs H IOCIe
¢yTOoIBHOTO MaTUA.

[IpenmaryeBrie. HecanknponnpoBan-
HBbIE IIeCTBUS (MapIIiv) KOJOHH YJICHOB
(haHATCKHMX IPYNITMPOBOK K cTaanoHy. Ta-
KH€ IIECTBUS 4aCTO COIPOBOXKIAIOTCS aK-
TaMM BaHAAIN3Ma, XyJIUTaHCTBA (CKaHU-
pOBaHKHE OCKOPOHUTENIBHBIX «PEUCBOKY);
OCKOpOJICHHEM M aKTaMU HACHJIMS B OTHO-
LICHUH TPaK/IaH; IeMOHCTpaluel OaHHe-
POB U JIO3YHI'OB KCEHO(OOCKOTO, pacuct-
CKOTO, OCKOpPOHTEJIBHOTO —COJEpKaHus;
HaKJIEUBAaHUEM CTHKEPOB C HAIHCTCKOI
CHMBOJIMKOW; HaHeceHHeM rpaddurtu
AQHAJIOTHYHOTO COAEPKaHMS U T. II.; IPO-
BE/ICHHEM 3apaHee CIUIAaHWPOBAHHBIX CH-
JIOBBIX aKIUH — CHJIOBOTO BO3IEHCTBUS
(Hacwus) B OTHOLIGHUM TpYHI, Hpen-
CTaBJISAIOIINX BPaXJIeOHbIE TPYIITHPOBKH
WIN SBJISIONIMXCS HOCUTENISIMU JIPYTHX
U/ICONIOTMYECKUX IIGHHOCTEeH, a TaKKe
PacoBbIX, HALMOHAJBHBIX, PETUTHO3HBIX
U UHBIX OTIIMYUI.

CragnonHsle. JlemMoHCTpanust 3apa-
Hee IMPUTOTOBICHHBIX OAHHEPOB OCKOP-
OHUTENBEHOTO, JKCTPEMHCTCKOTO  COAep-
JKaHUS, CKAaHAMPOBAHHE AHAJIOTHYHOTO

COACPIKAHUS «PEUCBOK», UCIIOJIB30BAHNEC

3apaHee IPHUTOTOBICHHBIX JUIS MPOBO-
Kanuii mpeaMeroB (BbIOpachiBaHME Ha
nosie CTaguoHa OyTbUIOK, MOHeT, OaHa-
HOB U T. II.); UCIIOJIb30BaHUE IIPEIMETOB,
HE3aKOHHO TPOHECCHHBIX Ha CTaJHOH, —
(aiiepos, (eliepBepkoB, merapi, IAbIMO-
BBIX IIAIIEK, CAMOJENIBHBIX B3PBIBHBIX
YCTPOWCTB; aKThl BaHJadM3Ma: YHHUY-
TOXKEHHE U MOBPEXACHHE HMYIIECTBA,
cTpoeHuil crtaauona u T. 1. [IpoBenenue
CHJIOBBIX aKIWH (HACWINS) B OTHOUICHUH
(hyTOOTBHBIX OONENBIINKOB — IpEefCTa-
BUTENICH BpPayKAEOHBIX TPYMIINPOBOK, KO-
TOpBIE HAXOIITCA B APYTUX CEKTOpax (OT
JIOKAJBHBIX CTBIYEK JI0 MAaCCOBBIX JPaK);
HACWJIME B OTHOLIGHHH CTIOAPIOB, CO-
TPYZAHHKOB CTaJMOHA M TIPEACTABUTEINEH
BJIacTH (MOJMIMHU), KOTOpbIE NPHHUMa-
IOT MEpbI JUIS MPECeYECHHs XYJIMIaHCKHUX
neictuii. CoBeplleHHE UHBIX NeHCTBUI,
KOTOpbIE PACCMATPUBAIOTCS KAaK IPaBOHA-
PYILLICHUS.

[locnemaruessle. Hecankunonu-
pPOBaHHbIE MIECTBUS (MapIIM) KOJIOHH
(rpynm) wieHOB (aHATCKUX TPYHIHPO-
BOK OT CTaJMOHA 0 30H HaXOXKACHUS
TpaHcnopra (MeTpo, XeIe3HOTOPOKHBIE
CTaHIUH, OCTAaHOBOYHBIC IUIAT(HOPMEI,
CTallMOHApHBIE CTOSHKU aBTOTPAHCIIOPTa
U T. 11.). Takue mecTBys TaKkKe MOTyT CO-
MPOBOXKIATHCS aKTaMU BaHAAIU3Ma, Xy-
JIMTAHCKUMH JEHCTBUSIMH B OTHOILICHUU
rpak/iaH, OCKOPOMTENILHBIMH «pPEueBKa-
MU» U T. 1. (KaK U B CHTyalMsx mapiia/
IIECTBUS KOJIOHH OOJIEIIBIIMKOB 110 CTa U~
OHa), a TAK)KE MaCCOBBIMH JIpaKaMH C 4Jie-
HaMH TPy, IPEACTAaBISIOMNX BPaXaeo-
HbIe TpyNIUpoBKU. COBEpIIAIOTCS TAKXKe
aKTHl BaHJAJIN3Ma B TpaHCIopTe (MeTpo,
ANEKTPUUKH, aBTOOYCHI U JIp.); aKTHI HACH-
TSI B OTHOIICHWH TIpEICTaBUTENEH Bia-
CTH (B TOM YHCJIE, B CBSI3H C 3a/IePIKAHUEM
MOJIMIIMEH 32 COBEPIICHHUE IIPaBOHApYIIIe-
HUH aKTHBHBIX YYAaCTHHUKOB (haHATCKUX
IPYIIHPOBOK).

B 2002 r. B Kuese nocne ¢pyT6onbHO-
ro MaTya KMEBCKOro «JluHamo», rpynmnoi
(yTOONBHBIX OOJICNBIINKOB COBEPIICHO
HalaJeHue Ha HaXOAAIIYIOCs Henale-
KO OT CTaguoOHa cuUHarory. B pesymbra-
Te HamaJcHUs B 3[aHUU OBLUIM BBIOUTHI
CTEKJIa, TEJECCHBIC IMOBPEKICHUS MONTY-
YIJI OXPAaHHWK CHHAroTM M CHIH TJIaBHO-
ro pasBuHa Kuesa. JIeliCTBUS BUHOBHBIX
KBaJTH(UIIMPOBAHbl KaK YMBIIIJICHHBIE,
HalpapJCHHBIE Ha pPa3KUTaHUE HaIo-
HaJIbHOM, PacoBOi MO0 peIUTHO3HOM
HEHaBHUCTH, COCAMHEHHbIE C HACHINEM
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(4. 2 c1. 161 YronoBHbIi Kofeke (nanee —
VK) Vkpaunsr). Opranuzatop B-B u nBa
AKTHUBHBIX YYacTHHKA HamaJeHHs ObUIO
OCYKICHBI K JIUIIEHHUIO CBOOOBI [7].

Wuunuarusueie. Yame Bcero mac-
COBBIE JIpaKM ((CTEHKAa HA CTEHKY») Ha
MYCTBIPSX, B JIECy U JPYTUX MECTax, KO-
TOpbIC HE SIBISOTCS MyOJNYHBIMHU, B pe-
3yJIbTaTe TPEABAPUTEIBHBIX JIOTOBOPCH-
HOCTEH MEXIy JHICPAMH M aKTHBHBIMH
YYaCTHHKAMHU BPXKIYIOMNX (HaHATCKHX
TPYIIHAPOBOK.

IMocne mnomyuyenuss uHGOpPMALUH O
COBEPILICHUM IIPABOHAPYIIEHUH [0, BO
BpeMsi 1 nocie (pyTOoapHOro Marya (mpa-
BOOXPaHUTEINILHbIE OPraHbl NOJYYaloT Ta-
Kyl0 MHGOPMALMIO KaK OT COTPYAHHKOB
HOJIMIIUH HETIOCPEICTBEHHO C MECTa KpH-
MHHAJILHOTO COOBITHS, Ta U U3 OOJLHUILY/
CTAaHIMKM CKOPOM MEAMLMHCKON IOMOLIM
0 TOTEpIEBIIMX, JIOCTABICHHBIX Ty/a
C TEJICCHBIMH MOBPEKACHUAMH, COOOIIIe-
HUWA TpaXKJIaH O HACWUJIbCTBEHHBIX JIEM-
CTBUSIX B OTHOIICHHH HHX, COOOIICHHI
0YEBHIIICB; HH(OPMALIHS, PACTIPOCTPAHSI-
emasi Cpe/ICTBaMH MacCcoBOW HH(pOpMAILIHK
(manee — CMI) (oneparuBHas nHpOpMa-
LU TeJIeKaHaJoB, B MIHTepHeTe U T.I.), a
TAKOKEe OT aJMUHHUCTPALMK CTaJMOHA, Op-
TaHOB MECTHOTO CaMOYIPABJICHUS U JIp.)
cozmaercs CIIe/ICTBEHHO-OIEPaTHBHAS
rpynna B COCTaBe cieaoBareneii, padbor-
HUKOB OTEpaTHBHBIX Mojpa3aeienuit Ha-
LHOHAIBHOH IOJUIKK, CIELHAINCTOB
M DKCIIEPTOB, KOTOPAsi BHIEIKACT Ha MECTO
MPOUCIIECTBHSI.

MecToM IPOHCHIECTBHUS MOTYT OBITh
YYaCTKH MECTHOCTH, YIHII, IUIONIAJCH,
CKBEpOB, CTaanMOHA (CEKTOpa), TpaHC-
MOPTHBIE MATUCTPAJIH 10 IyTH JIBHXKCHHS
(mapua, mecTBus) GyTOONBHBIX OONENTh-
IIMKOB Ha MyTH JO CTaJIMOHA U 110 MyTH
JIBMKEHHS OT CTaJIMOHA JI0 30H HaXOXKJ1e-
HHS TPAHCIIOPTA, a TAK)KEe TPAHCIIOPTHbIE
CpelCTBa, KOTOPBIE IIOMYYMIIM ITOBPEXK-
JICHUsI B PE3yJIbTaTe aKTOB BaHAIM3Ma;
CTaHIIMM METPOIOJIUTCHA, JKEJIC3HOIO0-
POKHBIE CTAaHIMH, OCTaHOBOYHBIC ILIAT-
(OpMBI; aBTOCTAHIIUH, CTal[MOHAPHbIC
ABTOCTOSIHKH ¥ Jip. J[Jisl Tak Ha3bIBaeMBbIX
«MHHULHATHBHBIX» [IPECTYIUICHAI MECTOM
MPOUCIIECTBHS, KaK MPABHJIO, SIBIISIOTCS
HenmyOJIMYHbIC MECTa: MyCTHIPH, JIeC, 3a-
OpOILICHHBIC NTOMELIECHHS B IIPOMBIIIIICH-
HOI 30HE ropojia u T. II.

Llenpto ocMoTpa MecTa IpOMCIIC-
CTBUSl B TAKUX CHTyalUsX OYJET BBIAB-
JICHUE CJIEZ0B NPaBOHAPYIICHUS, Belle-
CTBEHHBIX JI0Ka3aTEeNIbCTB, YCTAHOBJICHHE

0OCTOSITENILCTB ~ YTOJIOBHOTO  TIPaBOHa-
PYILICHUS, a TaKKe IIOJy4eHHE JAPYyroi
WHPOPMAIMH, KOTOpas MMEeT 3HaueHHe
JUTSL pacciieioBaHus (HampuMmep, Mmojyde-
HHE [aHHBIX O CBHJCTENISX-OYCBU/LAX,
OpraHu3aTopax M aKTHBHBIX Y4aCTHHKaX
COOBITHI, KOTOPBIE SIBISIOTCSA MPEIMETOM
pacciesoBaHus; ISl BBIIBMXKEHHS Bep-
cHii 06 06CTOsTENBCTBAX COOBITHS U yCTa-
HOBJICHUS] BHHOBHBIX JIUIL U T. I1.).
OcMmoTp  MecTa  NIPOHCIIECTBUS
B COOTBETCTBHHM C  TPeOOBaHMAMHU
4. 3 ct. 214 VIIK YkpauHbl MOXeET Ipo-
BOJWUTECSI 1O BHECEHHS COOTBETCTBY-
fomeid  UHPOpPMAIMH O  COBEPIICHHOM
mpecTymieHud B EquHbI peecTp 1ocCy-
NeOHBIX paccieoBaHui. DTO O3HAYAET,
YTO OCMOTP MeCTa IPOMCIIECTBUS B Ta-
KHX CHUTYalUsIX SIBISICTCSl HEOTJIOKHBIM
CIIC/ICTBEHHBIM (Pa3bICKHBIM) JICHCTBHEM,
MOCKOJIbKY OTCpPOYKAa €ro IpOBEACHHs
MOJKET TOBJIEYb YTPaTy BEIICCTBEHHBIX
JIOKa3aTeIbCTB, BHECEHHE W3MEHCHUH
B KapTHHY MeCTa MPOUCIIECTBHA U JpY-
rHe HeratuBHble mociencTsus. Kpome
TOT0, MOCKOJIBbKY 4acTo (hyTOOIBHbBIC MaT-
YH TIPOBOJIATCS B BeUepHEe BpeMsi, ITPaBo-
HapyIIeHUs] COBEPIIAIOTCS EIIe KaKoe-
TO BpeMsl IOCJIEe MaTya, B CBSI3M C 4YeM
HEBO3MOXHO 00ecneunTs 0Oe30macHbIe
YCIIOBHSI OCMOTpa JJIsl €r0 Y4aCTHHKOB.
B pesynbrare, mpoBeneHHe yKa3aHHOTO
CJIC/ICTBEHHOTO (PO3BICKHOTO) IEeHCTBHS
TIEPEHOCUTCS Ha ciefyrommii nens. [pn
9TOM IIPUHUMAIOTCSA Mepbl At obecrie-
YEeHHs OXPaHbl MECTA MPOUCIIECTBUS (Ha
CTaJMOHE BBOJUTCS 3allpeT Ha MpOBeJie-
HHe paboT mo yOopke, Ha €ro TeppUTo-
pMIO 3alperaercs BXOX ITOCTOPOHHHX
nuin). Takue AEHUCTBUS B OTHOIICHUH
TPAaHCHOPTHBIX MarucTpaiel, Mo KOTO-
PBIM JIBUTrajach KOJIOHHA OOJEIBIINKOB,
MOKHUJIast CTaJJMOH, KpaiiHe rmpobieMariy-
HBL. B Takux cutyammsx ocMoTp HeoOXo-
MO TIPOBOJIUTH U B HEOIArOMpHsATHBIX
yCIOBHSAX — HOYBI0. OIHUM U3 CPEICTB
MHHHMH3AIUH HETaTHBHBIX MOCIEICTBHIA
B CHUTYaIMsIX IepeHOca MPOBEACHUS OC-
MOTpa Ha Ooiee 1o3JqHee BpeMs SBISCT-
csl (UKcalUs HAJIWYUS KaMep BHEIIHEero
BUJICOHAOIONICHUS HA CTaJIMOHE U B Me-
CTax, KOTOPbIE MOAJIEKAT OCMOTPY, B TOM
YHCIIe Ha TPAHCIIOPTHBIX MarkCTPAIISX MO
IMYTH OTXO/la KOJIOHH II0CJIe OKOHYaHHs
¢dyroonpHOr0 Matua. [locie momydeHwus
U aHaJin3a BUICOMH(POPMALIMHN CIICICTBHE
MOXET ellle JI0 Hadaja (YTPEeHHEr0) 0CMO-
Tpa TMOJYYUTh JAOMOJHUTENbHYIO HH)Op-
MaIHuIo 0 MeCTax, IJie COBEpIIAINCH Ipa-
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BOHApYIIEHHsI, Cliefax MpPecTyIUIeHNS,
MecTaxX HaXOKAEHMS OpYIUi IpecTyIuie-
HUSL ¥ BEIIECTBEHHBIX JJOKA3aTeIbCTBAX.

IlepBoouepeHoMy OCMOTpY HOzIE-
KaT MEeCTa, IJie TPOHCXOIMI0 (HOPMHPO-
BaHHE KOJIOHH (PyTOONBHBIX OOJIENBIIN-
KOB, CEKTOPbI Ha TPUOYHAX CTaJANOHA, I/e
HaXOJMJIMCh YJICHBI HauOosee paJuKalib-
HO HAacTPOCHHBIX (yTOONBHBIX OOJEINb-
LIMKOB (KaK MPaBMIIO, 3TO TPAJMUIMOHHbIC
JUIT HUX CEKTOpHI Ha CTaJMOHE); MECTa
COBEpIICHUS HACWIBCTBEHHBIX JCHCTBUI
B OTHOLICHWH TPAXIAH W IPEICTaBUTE-
el BiacTy (MecTa, IJ1e IPOXOIHI Pa3roH/
paccenBaHNE YJYaCTHHKOB OECIIOPSIIKOB,
rJe TMOJHMLHS NPUMEHsIA CIIELCPE/CTBa,
TPaBMaTHYECKOE U OTHECTPEIbHOE OpY-
JKHE), a TAK)KEe UHbIE MECTa, I7ie ObLIM CO-
BEpILEHBI TpaBoHapyeHus |8, c. 8].

Ipu npuOsiTHH crienoBateneii (ciuen-
CTBEHHO-OIIEPAaTUBHOMN IPYIIIbI) HA MECTO
MIPOUCIIECTBHS ONPEACIAIOTCS T'PAHHUIIBI
TEPPUTOPHUHU, KOTOpasi MOAJIEKHUT OCMO-
TPY, KOHKPETHBIE CEKTOPBI OCMOTPa MECT-
HOCTH, MOPSIIOK MEPEIBIKCHAS YIaCTHH-
KOB OCMOTpa, OIpeAeTIeHue TePPUTOPHH,
rae HeoOXOIMMO MpPOYECHIBAHUE MECT-
HOCTH. MEeXIy ydYaCTHHUKaMH OCMOTpa
(cienoBaresn) paclpenesoTCs CEKTOPBI
1160 OOBEKTHI OCMOTpA, OIpeeIseTCs
MOPAZIOK M OYEPEAHOCTb I[PUMEHEHUS
TEeXHUYECKUX CPeICTB, (OTO- M BHUJIEO-
3aIMCH, KPUMUHAINCTUYECKON TEXHUKH,
HEOOXOIMMOCTh ~ MCIIONb30BaHHsA — Oec-
MWJIOTHBIX JIETaTEeJbHBIX allapaToB s
MIPOBE/ICHUST MacIITaOHOH (POTOCHEMKH
u Buzeo3anucu. Onpenensercs nepeueHb
HEOOXOIMMBIX MEPOIIPHUSTHI, HAIIPABJICH-
HBIX Ha OXpaHy MecCTa IPOUCIIECTBHS,
COXpaHEHHs CJIEJIOB, BEIIECTBEHHBIX J0-
Ka3aTeJbCTB; HEIOIYIICHNSI BHECEHUS
W3MEHEHUH B 00CTaHOBKY MecTa IPOHC-
LIECTBUS U HEKOTOPBIE JIP.

IIpu ocmoTpe Mecra NMPOUCILECTBUS
n30upaercs, Kak INPaBUIO, SKCLEHTPU-
YecKkuil (LEHTPOM BBICTYIAET CTaJOH
U IpUIeraroue K HeMy TepPUTOPHH)
7100 KOHIIEHTPUYECKUH METO/BI.

TuUnUYHBIMM CJIE€AaMH M BELIECTBEH-
HBIMH JIOKa3aTeJIbCTBAMH JUISl yKa3aH-
HOW KaTeTOpUU JEeN SIBISIOTCS: OpYIUs
npecTyruieHus  (TpegHa3HauYeHHbIe IS
YHUUTOXKCHHS UMYIIECTBA, TOBPEKICHUSI
00BEKTOB, HAHECEHUSI TEIECHBIX MTOBPEXK-
JICHUI) — TaJIKi, OWTBHI, METaUIMICCKast
apmarypa, HOXH, kacteTsl. [letapnsr, ¢a-
epbl, IbIMOBBIC LIAIIKK U UX (PParMeHTSI;
€MKOCTH C OCTAaTKaMH JIETKO BO3rOPaeMbIX
BEIECTB, OYTBUIKH, KaMHH, ()parMeHThI
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TPOTYapHO# IUIMTKH; (hpaHATCKast CMMBO-
nuka ((uiary, TpaHCIApaHThI, LHIEBPOHBI,
CTHKEpbI, OaHHEepHI U T. 1.), OASIKAA U ee
(dparMenTsl (OanakiaBbl, Macku, map@sl
u OeiicOonku ¢ KIyOHOUW CHMBOJIHKOH,
MIepYaTKH U T. 11.), CIEABI pyK, 00yBH, Clie-
JIbl KPOBH M JIPyTMX OHMOJIOTHMYECKHU BbI-
nesnexui, rpadduru.

IIpu onpeneneHuu 30HBI OCMOTpA
1 JINIL, yYaCTBYIOIIUX B OCMOTPE, PeIlacT-
csl BOIPOC O HEOOXOAMMOCTH HpHBIICYC-
HUSI CIICHHATMCTOB M CyICOHBIX JKCIEep-
TOB JUISl TIOMCKA CJIELOB IPECTYIUICHMS,
UX BBUIBICHHSA M (UKCALUH, OKa3bIBalo-
IIMX TIOMOLIb CIIEO0BATENIO B UX U3bSATHH
n o0ecre4yeHnsi COXPaHHOCTH; B HEKOTO-
PBIX CUTYaIMAX OHU MOTYT CIEJaTh Mpej-
BapUTEIbHBIN SKCIIEPTHBINA BBIBOJ.

Tak, CTELHMANUCT-TI0KAPOTEXHUK
[IPUHAMAET Y4acTHE B OCMOTpE MecTa
BO3TOpAHUSI  BCIICICTBHE IIPECTYIHBIX
neiictBuii  GonenpmukoB.  OCHOBHOI
BOIIPOCHI, Ha KOTOPBIH MOKAPOTEXHHK
JIOJDKEH JIaTh MPEIBAPUTEIBHBIN OTBET, —
nHpopmanms 06 odare U MPUYMHAX BO3-
ropanust. JIjisi 3TOro CHEHHAINUCT Tpo-
BOAUT (COBMECTHO C XMMHKOM) HM3bSTHE
IIPEIMETOB M TPYHTa, IOABEPILINXCS
BO3JCHCTBUIO BBICOKOH TEMIIEpaTypbl,
00pa3LoB KOMOTH, KOTOPbIE MOTYT OBITh
MIPEIIMETOM 3KCIIEPTHBIX HCCIIEIOBAHUH
Ha HaJM4YHUe CIIE/IOB, HampuMmep, Hedre-
MIPOAYKTOB JINOO JPYTUX JIETKO BO3ropae-
MBIX JKUJIKOCTEH U BewecTB. M3bIMatoTcs
JpYTHUe MPEAMEThI, UMEIOIHE OTHOILICHUE
K momKkory (0oexaa, €MKOCTH, MaKeThI
1 TIpOY..).

B3pbIBOTeXHHK. [IpHHIMAET y4acTHe
(B TOM YHCIe, COBMECTHO C KpHMHHA-
JIMCTOM M XHMMHKOM) B IIOMCKE, OOHapy-
KEHUU M M3BbSTUM B3PBIBHBIX YCTPOWCTB
b0 uX (parMeHToB (HeTapibl, IBIMO-
BbI€ LIAIIKHU, (haepbl U T. I.), yCTAHOBIIE-
HUM SIULEHTPA B3pbIBa, (PUKCAIIMN MHBIX
CJI/IOB B3pbIBA; M3y4aeT PACIOJIOKEHUE
CJIe/IOB KOMOTH; NPEJOCTABISET CIIeI0Ba-
TEII0 NPEBAPUTEIbHYI0 HH(OPMALIUIO O
B3pBIBHOM YCTPOMCTBE M MecTe, OTKyJa
OHO MOTJIO OBITH OPOIICHO.

CyneOHBIif MEIMK yJacTBYeT B OCMO-
Tpe B CHTYalUsX, KOTJla N3BECTHO O Ha-
JIMYMH Ha MECTEe TPOMCIICCTBHUS TPYIIa.
DT0 MOKET OBITH JKePTBA MACCOBBIX JpaK,
JEHCTBUH MOMULIUM MO0 HECYaCTHOIO
cityyasi, Kaknue oObIYHO OBIBAIOT, KOT/Ia Ha
MAacCOBBIX MEPOIPUATHSX AeHCcTByeT Oec-
YMHCTBYIOILAsl TOJMNA (HAIpUMep, Iocie
OKOHYaHUsT PyTOONTBHOTO MaTya).

KpumuHamicr yyacTByeT B OCMOTpE

MecTa CTOJIKHOBEHHs (haHATOB C IOJH-
uueil. OH QUKCHPYET MECTOHAXOXK/ICHHUE
U U3bIMAeT CTPEJSIHbIC THIIB3bBI, ITYIH,
(bparMeHTbl OfCK/bI Kak (haHATOB, TaK
U pabOTHHUKOB MOJIUIINK, a3pPO30JIbHbIC
OaJNIOHYMKH CO CIIC30TOYMBBIM Ta30M,
0anakiaBbl, TPAHCIAPAHTHI, 3alUTHbIC
KaCKH, XOJIOHOE U OTHECTPEIBbHOE OpY-
xue, o0yBb U APyrue HmpeaMeThbl, OCTaB-
JICHHbIE Ha MecTe npoucuectsus. [Tocne
(ukcanuy 00beKTa Ha MECTe, €CIIH ITO He
TpeOyeT NPOBEJICHUS CIOKHBIX HCCIIe0-
BaHUH (HampuMmep, B YCIOBHAX KPHUMH-
HAJIMCTUYECKOH J1abopaTopuu), KpHUMH-
HAJIKCT NPOBEPsIeT HAJIUYMe Ha 0ObEKTax
OTIICYATKOB IAJBIEB PYK, HHBIX CIIC/IOB
U TIPOBOJUT UX (DUKCALIUIO U U3BSATHE.

CriennanicT-ToBapoBes y4acTBy-
€T B OCMOTPE MECT MPOUCIICCTBHS, I/C
BCJIC/ICTBHE JICHCTBHI (haHaTOB OBLIO TI0-
BPEXKJCHO WIN YHUYTO)XCHO MMYILECTBO
(pa30MTBI KNOCKH, YHUYTOKEHBI BUTPHHBI
Mara3uHOB, TOBPEXIEHbI JIETKOBbIE aBTO-
MallIKHbI (B TAKUX CUTYaLHUSIX K OCMOTDY
MOXXET OBITh NpPUBICYEH TAKXKE CIICLH-
AINCT-aBTOTEXHUK), 00OpyJOBaHHE Ha
CTaJIMOHE, TPEUMYIIIECTBEHHO B CEKTOPaX
g 3puteneit). Kpome cmernuanmucra-to-
BapoBela B TAaKMX CUTYallHsX Y4acTHE
B OCMOTpPE MOTYT MPHHUMATh U BIIA/ICIIb-
bl HMyIIecTBa (HOTepreBHIne) JH0o
MPEJICTaBUTENH aIMUHACTPAI[MN OpPTaHu-
3alMd, YYpEXKICHHS, NpeanpusTus (cra-
JTMOHA, HAaIIpuMep).

CrennanucT-ouonor B mporecce oc-
MOTpa H3bIMaeT OOHapyXeHHble OHOJIOo-
I'MYECKHE BBIICICHUS 4YesoBeKa (KpOBb,
PBOTHBIE MAacChI U IIPOY.).

VYuactue B OCMOTpe MecCTa IPOHC-
LIECTBUS CIICHUAIMCTOB MHUHHUMM3UPYET
PHCK yTpaThl J0Ka3aTeNbCTB, YTO MOXET
OBITH CJICICTBUEM HEKBAIU(QUIMPOBAH-
HOTO OCMOTpa MeCTa IPOUCIIECTBHS
TOJIBKO CJICZIOBaTENIeM. A MpeaoCTaBIICH-
HBIC UMHU BBIBOJIbI, KOTOPBIC TPEIBAPSIOT
BBIBOZIBI CYZIGOHOTO JKCIEpPTa, MOTYT TI0-
3UTHBHO BIIHATH HA M30paHUE cieioBare-
neM Hauboliee MEepCIeKTHBHOTO Halpas-
JICHUSI PacCiIe/l0OBaHuUsI.

IMomy4yeHnHass B pesynbrare 0CMOTpa
MecTa MPOUCIIECTBHS MH(OpPMaLys, 10-
[IOJIHEHHAs! B JaJIbHEHIIEM IOKa3aHUAMU
MOTEPIICBIIMX M CBUJIETEIICH-OUeBUALICB,
MarepHaaMu, OJyYCHHbIMU B PE3YJIbTa-
Te UCCIIEIOBaHUS M aHaIM3a HH(OpMauu
0JIOKOB TaMSTH BHJICOKaMEp HapYXHOTO
HaOmonenys (YCTaHOBICHHBIX Ha CTa/u-
OHe, MpUWIEraruiell K HEMy TEPPUTOPUH
W 110 MYTH JIBHXXCHHUS OCHOBHBIX TIPYIII

(haHaTCKUX TPYNIIHMPOBOK), a TaKXKe pe-
3yJIbTaTaMH SKCIIEPTHBIX HCCIICJOBAHUM
CTaHET OCHOBOM JI0KA3aTeNIbCTB, U300JIH-
YaIOIMX BUHOBHBIX.

BriBoabl. BrimonHeHue npuBeeH-
HBIX BBILIE€ PEKOMEHJAIMH MO OCMOTPY
(X TepeyeHb He SBISETCS MCYEPIIbIBA-
IOIIMM) MECTa IMPOUCIIECTBHS ITOMOraeT
[PaBUJIBHO €ro OPraHMW30BaTh Ha MEPBO-
Ha4yaJlbHOM OTalle PacClieJOBaHUs Mpe-
CTYIUICHHMH, COBEpIIAEMBIX TPYIIIaMH
(hyTOOTBHBIX GONENBIIUKOB 10, BO BPEMsI
u rrocie (pyTOOIBHOTO MaTya, U KBan(u-
LUPOBAHHO €r0 MPOBECTU. ITO MO3BOJIUT
CIIC/ICTBHIO MOJIyYUTh JOCTATOYHO IIOJI-
Hy!0 nH(OpManuio o coOBITHH, KOTOPOE
ABJIACTCA IPEIAMETOM paccie0BaHus,
€ro y4acTHHMKaxX, MOTHBALMH JEHCTBUI
OpraHM3aToOpOB M AKTHUBHBIX YYaCTHHKOB
MPECTYIUICHNUS, a TAKKe J0KAa3aTelbCTBa,
C MOMOIIBIO KOTOPBIX KOHKPETHBIC JIMIA
MOT'YT OBITh H300JMYEHBI B COBEPIICHUH
[IPECTYILICHUH.
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AHHOTALUSA

Crarbs TIOCBsIIIEHa NPOOIeMaTHKe PABOBOIO PETYITMPOBAHHs HHCTUTYTa OTBETCTBEH-
HOCTH BBICILIETO OpraHa HCIOJHMTEIBHOM BIACTH B YKpaWHE M 3apyOeXKHBIX CTpaHaX.
IIpuBeeHBI OCHOBHBIE MOZIENM KOHCTUTYITMOHHOW perIaMEeHTalliH TO HHCTHTYTA B TOCY-
napceTBax-wieHax EBpomelickoro Coro3a, HCCeIOBaH 3aKOHOATENbHbBIN YPOBEHb €ro pe-
rynupoBanus. O00o3Ha4YeHa npodieMa MPaBOBOW IIPUPO/IbI MTAPIIAMEHTCKUX PEIIaMEHTOB,
Ha3BaHBl OCHOBHBIE ACMEKTHI MCCIIEAyeMOTO MHCTUTYTA, KOTOPhIE B HUX YPEryIHPOBAHEL
TIpuBenens! oTaeNbHBIE NPOOIEMBI, CBSI3aHHBIC CO CTAHOBJICHHEM IIPABOBOM OCHOBBI KOH-
CTUTYLIMOHHO-IIPABOBOM OTBETCTBEHHOCTH IIPABUTENLCTBA B YKpauHe. CrenaH BBIBOJ O
HEOOXOMMOCTH pe(OpPMHIPOBAHUS OTEUECTBEHHOTO 3aKOHOATENILCTBA C INPUMEHEHHEM
3apy0eKHOTO OIIBITA PErYJIUPOBAHHUS OTIEIBHBIX (DOPM OTBETCTBEHHOCTH IPABUTEIIHCTRA.

KiroueBble ciioBa: 1npaBoBO€ peryJaMpoBaHHE, HHCTUTYT OTBETCTBEHHOCTH, KOH-
CTHTYIIHOHHO-TIPABOBAsI OTBETCTBEHHOCTH.
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SUMMARY

The issues of legal regulation of the institution of lability of the highest executive
body in Ukraine and foreign countries are analyzed in the article. The main models
of constitutional regulation of this institution in the EU member states are given, the
legislative level of its regulation is researched. The problem of the legal nature of
the parliamentary standing orders is designated, the main aspects of the researched
institution, which are regulated by them, are identified. Some problems related to the
formation of the legal basis of the constitutional liability of the government in Ukraine
are given. The conclusion about the necessity to reform the domestic legislation using
foreign experience in regulating certain forms of governmental liability is made.

Key words: legal regulation, institution of responsibility, constitutional legal
responsibility.

IlocranoBka mpodaembl. Teope-
THUYECKHE MCCIICAOBaHHUS KOHCTHUTYIIHU-

ABJICTCSA UCKIIFOUCHUEM U KOHCTUTYLIU-
OHHO-IIpaBOBass OTBETCTBEHHOCTb, KO-

OHHO-IIPABOBBIX MHCTUTYTOB HE MOTLYT
XapaKTepHU30BaThCs IIONHOTOM 0e3 aHa-
JM3a IPaBOBOM OCHOBBI mocienHux. He

TOpasi HeceT MOTeHIHan 3(hPEKTUBHOTO
cpeiacTtBa 00ECHEYEHHs KOHCTUTYLHOH-
HOM 3aKOHHOCTH, B IEPBYIO O4Yepelb B
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JIeSITEeIbHOCTH HMHCTUTYTOB FOCY/IapCTBEH-
Hoii Bnact. CoOroieHre MPHHIKIA KOH-
CTUTYLIMOHHOMN 3aKOHHOCTH SIBIISICTCS OJ-
HUM M3 OCHOBHBIX YCIIOBUH TOCTPOCHUS
MPaBOBOTO TOCYIAPCTBa, CTAOMIBHOCTH
€ro pa3BUTHs, COOIIONECHUS MPaB U CBO-
0071 "esoBeKa U rpaskIaHUHA.

AKTYaJlbHOCTh TeMbl HCCJIEI0BA-
HUSI OOycloBieHa €€ CIOKHBIM IIOJH-
THKO-TIPAaBOBBIM XapaKTepoM, HEOMHa-
KOBBIM COOTHOIICHHUEM TTOJUTHIECKOTO
W TIPAaBOBOTO KOMIIOHEHTOB B Pa3JIMYHBIX
e€ dopmax, ¥, KaK CIEICTBUE, — Pa3IHy-
HOW CTETeHBIO NX PETyITHPOBaHUS HOPMa-
MU KOHCTHTYLMOHHOTO TIpaBa.

CpaBHUTENBHO-TIPABOBBIE  UCCIIEIOBA-
HUS B KOHCTUTYLIHIOHHOM IIpaBe CTaHOBSIT-
Csl aKTyaJbHBIMH B YCJIOBHSIX INOOAIN3a-
LHOHHBIX MPOIECCOB B MHpPE, COMMKEHUS
MIPaBOBBIX CHCTEM, a TAKKE B CBSI3U CO
CTpeMJICHHEM YKPauHBI COOTBETCTBOBATh
KOHCTHTYIIHOHHBIM CTaHAApTaM eBpOTeH-
CKUX JAeMOKparuil. Bmecte ¢ Tem anammu3
TIPAaBOBOTO PETYIIMPOBAHHUS M OCOOEHHO-
cTeil (yHKIIMOHMPOBAHMS TE€X WM WHBIX
HWHCTHATYTOB B 3apyOeXHBIX CTpaHax JOJ-
JKEH COTIPOBOXKIIATh OCMBICIICHUEM LIeJIeCo-
o0pa3HOCTH T0ZI00HOI PAKTHKU B YKpau-
HEe BO M30eKaHHE MPOCTOrO KOMHPOBAHUS
HMHCTUTYTOB, HE CHOCOOHBIX PEasli30BaTh
CBOH MOTEHIMAN B Halllel CTpaHe.

CocrosiHue wucciaenopanusi. Hayu-
HBI aHAJN3 MPOOIEeM KOHCTHUTYIIHOHHO-
[IPaBOBOHl OTBETCTBEHHOCTU B YKpauHE
U 3apyOeKHBIX CTpaHaxX IPOBOAUICS
PSIIOM YUYEHBIX, CPEAN KOTOPBIX MOXHO
Hazarhb lO. Bapabama, C. ['paboBckyio,
A. 3unosseBa, H. [laBmosckyro, C. Ce-
peruny u ap. OQHAKO MHCTHTYT OTBET-
CTBEHHOCTH IIPAaBUTEIBCTBA  OCTA&TCS
HanMeHee pa3paboTaHHBIM, 4TO TpelyeT
JTaIbHENIINX UCCIIeJOBaHUM.

Leabio u 3ana4yeii cTaTby sBIAETCS
CPaBHUTEJIBHBIA aHAJIN3 OTJCIbHBIX HC-
TOYHUKOB 3aKOHOJIATEIbCTBA PO KOHCTH-
TYLHUOHHO-TIPABOBYI0 ~ OTBETCTBEHHOCTh
BBICIIIETO OpraHa HMCIOJHUTEIBLHONW BIa-
CTH B YKpaWHE U TOCyHapCTBaX-uICHAX
Espomeiickoro Coroza (manee — EC).

M3i10:keHHE 0CHOBHOIO MaTepHaJia.
OnHIM U3 00CY)KIAEMBIX B IOPHIIUIECKOM
JUTEpaType SIBISIETCS BOIIPOC O BO3MOXK-
HOCTH W IIeJIeCOO0Pa3HOCTH TIPUHSTHS
€IMHOTO 3aKOHa O KOHCTUTYIIMOHHO-TIpa-
BOBOH OTBETCTBEHHOCTH, B KOTOPOM MOT-
111 OBbI OBITH CHCTEMaTU3UPOBAaHBI OCHOBA-
HUSI OTBETCTBEHHOCTH, KPYI CyOBEKTOB,
CaHKIIMH, OTIPE/Ie/ICHbl MHCTAHIMU OTBET-
CTBEHHOCTH U MPOIEAypa MPHUBICUCHUS

k Hed. CyIiecTBYIOT AOCTATOYHO paju-
KaJbHBIE BHICKA3bIBAHUS O TOM, YTO UTHO-
pHUpOBaHHE CO3/IaHHS TAKOTO 3aKOHA SIBIIS-
€TCSI «COIPOTHBIICHHEM yCTAHOBJICHHIO
KOHCTHTYITHOHHOCTH B CTPaHE — BBICIIICH
CTYIICHU 3aKOHHOCTH, 0€3 KOTOpPOH Hellb-
31 BECTH PeYb O 3aKOHHOCTH BOOOIIE»
[1, c. 16]. Takast mO3HIIKs BHI3BIBAET 3aMe-
YaHWs, TaK KaK pazHooOpasue cyObeKToB,
UHCTaHIMH U (GOpPM KOHCTHTYLIMOHHOM
OTBETCTBEHHOCTH JETAeT HEBO3MOXKHBIM
pa3paboTky yHH(HUIMPOBAHHBIX IPOIIE-
JIyp TpUBJICYCHUA K HEHl.

Cy1iecTBeHHbIE OTIMYHSI OTBETCTBEH-
HOCTH Pa3HbIX CyObEKTOB BJIACTHBIX T10JI-
HOMOYHH TOCIYXWIH (OPMHUPOBAHHIO
KOMIIPOMHCCHOTO TIOZIXOa K BOIIPOCY 3a-
KOHOIATEIILHOTO PETYINPOBAHUS KOHCTHU-
TYIIMOHHON OTBETCTBEHHOCTH. B nmurepa-
Type MOXXHO BCTPETHTBH TPEIUIOKECHUS O
1e51ecO000Pa3HOCTU NPUHATHS OTICIbHBIX
3aKOHOB O KOHCTHUTYLHOHHO-ITPaBOBOI
OTBETCTBEHHOCTH TIJIaBbl TOCYIApCTBa,
napiaMeHTa, IMPaBUTENbCTBA U APYTHX
cyowbekToB [2, c. 25-26]. Takywo mnosu-
LIUIO TAK)Ke HEJIb3s CYUTATh IPUEMIIEMOH,
0COOCHHO OTHOCHTEJBHO TPABUTENBCTBA,
TaK Kak pazHooOpasue GpopM OTBETCTBEH-
HOCTH BBICIIIETO OpraHa UCIIOTHUTEIbHOM
BJIACTU W MHCTAHLUN NMPUBJIEUCHUS K HEH
JIeJIAl0T HEBO3MOXKHOH pPa3paboTKy emm-
HOTO 3akoHa. bomee Toro, ocobeHHOCTH
HCTOPHUYECKOTO PA3BUTHS TOW WIIM HHOM
CTpaHBI TaKXKe BIUSIOT HA TPaBOBYIO OC-
HOBY PacCMaTpHUBAEMOTO HHCTUTYTA.

B cBa3u ¢ 3THM HeoOXOAMMO U3-
Y4UTh OTAEIbHbIE HMCTOYHHUKU IPABOBO-
IO pPEryJupoBaHHs HMHCTHTYTa KOHCTHU-
TYLIMOHHO-TIPABOBOM  OTBETCTBEHHOCTH
MIPaBUTEIBCTBA B TOCYNAapCTBAX-UICHAX
EC u B Ykpaune. Cpenu HUX Ha IEPBOM
Mecte, 0e3yClI0BHO, HaXOJMUTCS KOHCTH-
Tynusi, pojib KOTOPOI COCTOUT HE TOJIBKO
B YTBEP)KJACHHHU NpaB M CBOOO] YesIOBEKa
1 TPaXJAaHWHA, HO U B 3aKPEIJICHUH Me-
XaHU3MOB OTPAHWYCHHUS BIIACTH, OTBET-
CTBEHHOCTH TOCYJapCTBa W €r0 OPTaHOB
3a HapylIeHNe KOHCTHUTYI[HOHHOHW 3aKOH-
HOCTH W CO3J]aHHE yTPO3BI VISl IPaBOBOIT
rocynapcTBeHHOCTH. OJHMM M3 TaKuX
MEXaHW3MOB MOXHO CUMTaTh U KOHCTH-
TYyLMOHHO-TIPABOBYIO ~ OTBETCTBEHHOCTh
[IPaBUTEIbCTBA, OCHOBHOW (DOPMOH Ko-
TOPOH, 3aKpEIUIEHHOW B KOHCTHTYLHMAX
rocynapcte-wieHoB EC, siBisierca mapna-
MeHTcKasi. O0yCIIOBIEHO 3TO AEMOKpPATH-
YECKHM XapaKTEepPOM pPaCCMaTPUBAEMBIX
CTpaH, BeAyIIeH poJIbI0 OpraHa 3aKOHO/a-
TEIbHOH BJIACTH.

BmecTte ¢ TeM He Bce KOHCTHUTYIHHU
CTpaH B OAMHAKOBOI Mepe peryjiupyroT
3Ty (OpMy OTBETCTBEHHOCTH (BIUSHUE
OKa3bIBAIOT B IIEPBYIO OYEpPE/lb TPaIUILIUH
KOHCTHTYILIMOHHOTO PEryJIMPOBAHUS ITy-
OJIMYHBIX MHCTUTYTOB B LieJIoM, (opma
NPaBJICHUS, a TAKKE MMOKOJICHUE KOHCTH-
TYLMHU), YTO JIa€T BO3MOXKHOCTbH KJIACCHU-
(unMpoBath TPU MOIEIH: CYKCHHYIO,
KOTOpasi OTPaHWYMBACTCS IPOBO3MIIAILIE-
HHUEM Ha YPOBHE KOHCTUTYIMH MPUHINIA
OTBETCTBEHHOCTH W / WU OTIPECIICHUEM
HWHCTAHIIMN OTBETCTBEHHOCTH; (hparmMeH-
TapHYIO, TIPH KOTOPOH Ha ypOBHE KOHCTH-
TyIUN PErIaMEHTHPYIOTCS  OT/IENbHBIE
ANIEMEHTHl MEXaHN3Ma OTBETCTBEHHOCTH;
JIeTJIN3UPOBAHHYIO, KOTOpasi IPEeAroa-
raeT TaKXKe U OINpPE/ICNICHHUE OTIEIbHBIX
MPOLETYPHO-ITPOLIECCYANIbHBIX ACIICKTOB
OTBETCTBEHHOCTH IPABUTENIBCTBA Ha KOH-
CTUTYLIMOHHOM YypoBHE [3, c. 140].

B VYkpaune ke KOHCTUTYLIMOHHOE
peTynupoBaHUE MapIaMEHTCKONH OTBET-
CTBEHHOCTH COCTOMT B IEPBYIO O4Yepeib
B YTBEPKICHWU TPHUHIUIA OTBETCTBEH-
Hoctu Kabwnera MuHHCTPOB YKpauHBI
(mamee — KMYVY) (4. 2 ct. 113 Koncru-
Tynuu YKpawWHBI), yKa3aHUH CyOBEKTOB
MHULIUUPOBAHHS, HEOOXOIUMOTO KOJIU-
YecTBa TOJOCOB ISl NPUHATHS pele-
HMS, OrPaHMYCHUH I8 pPacCMOTPEHHs
Borpoca o Henosepuu (cT. 87 Koncrury-
K Ykpaussl). Taxke cieayer Ha3BaTbh
m. 12 4. 1 ct. 85 Koncturynuu Ykpaussl,
KOTOpBIN 3aKpervisieT monHomouus Bep-
xoBHOU Panpl Ykpaunsl (mamee — BPY)
YBOJNBHATH MHHHCTPOB C JODKHOCTEH
[4]. DopmynupoBKa 3TOTO MOJOKECHUS
Ha TIPAaKTUKE MPHUBENA K HCIIOIb30BAHHIO
MAapIaMEHTOM HETOCPEACTBEHHO He3a-
kpereHHoro KoHctutynmeidl  YkpauHbl
WHCTUTYTa WHANBUyaIbHON MTapIIaMeHT-
CKOM OTBETCTBEHHOCTH, IIPHYEM WIHO-
pupys HpOLENypY, MpPerLyCMOTPEHHYIO
cT. 87, uT0, OE3yCIOBHO, HEJB3Sl CUUTATD
JIOITYCTUMBIM.

CienyomuM UCTOYHUKOM 3aKOHOJIa-
TENILCTBA O KOHCTHTYLIMOHHO-IIPABOBOIL
OTBETCTBEHHOCTH B rocymgapctBax EC
SBJISIOTCS 3aKOHBL. VX MOXHO Kiaccu-
(hunMpoBaTh Ha perIaMEHTUPYIOIIHE CTa-
TyC MPaBUTEIHCTBA B IIEJIOM (Hampumep,
3akoH o IlpaButensctBe HMcmanum ot
27 nosdps 1997 1., 3akoH 00 ycTpoiicTBe
Kabunera munuctpos Jlarsuu ot 15 mas
2008 1.) u cTaryc MHCTAHIUH OTBETCTBEH-
HOCTH. 3aKOHBI TEpPBON TPYIIIBI OOBITHO
YCTaHaBIIMBAIOT IIPUHIUI OTBETCTBEHHO-
CTU TIPAaBUTEJILCTBA B Pa3BUTHE KOHCTH-
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TYLUHOHHBIX HOpM. Ko Bropoii rpymme 3a-
KOHOB MOKHO OTHECTH, Harpumep, 3aKoH
o Koncrutyumonnom cyne ABCTpUH OT
12 mas 1953 1. u 3akon o l'ocynapcTBeH-
HoMm Tpubynane PecryOmuku [Tonbina ot
26 mapra 1982 r. [IpakTuka eBponeickux
rOCY/IapCTB MOKa3bIBACT, YTO TAKUMHU 3a-
KOHAMH TOJAPOOHO  perIaMeHTHPYETCS
cyneOHast popMa MpaBUTEITBCTBEHHON OT-
BETCTBEHHOCTH: 3aKPEIUICHBI OCHOBAHUS,
CyOBEKTBl ¥ TIOPSJIOK HMHHUIUHPOBAHHS
BOIIpOCa (Takke MOXKET OBITH YperylInpo-
BaHa COOTBETCTBYIOIIAS MapiiaMeHTCKast
npoleaypa), YCTAHABIMBAKOTCSA —3Tallbl
pPacCMOTPEHHS M CAHKIIMH.

3a rozbl HE3aBHCUMOCTH B YKpauHe
HpeIMeT 3aKOHOJATEIbHOTO PeryiupoBa-
HHS OTHOILCHUH B chepe KOHCTUTYLIHOH-
HO-TIPaBOBOM OTBETCTBEHHOCTH OCTAJICA
mpakTHueckun HewsMeHHbIM. Jlo 2006 r.
neiictBoBan 3akoH YkpamHckoir CoBet-
ckoif Commanuctudeckoi PecrryOmuxu
(manee Yxpannckas CCP) «IIpoCoserMu-
HUCTPOB YkpanHckoit CCP» Ne 4157-1X
ot 19 nexabps 1978 r., koTOpEIA conep-
»Kall HOPMY TIPO OTBETCTBEHHOCTH M TIO-
notyetHocTh CoBera MuHHCTPOB YKpa-
nHckoit CCP mepen Bepxosnoil Panoit
Vkpaunckoit CCP (u. 1 ct. 5), ycranas-
JIMBAJI HEOOXOAMMOCTD T10JaBaTh 3asBlle-
HUE O CBOEH MOCIEAYIOUIeH IesTeabHO-
ctd (4. 2 CcT. 5), KOTOPOE MOKHO CUHTATh
NPEJIIECTBEHHUKOM TaKOro JIOKyMEHTa,
KaK [porpamMma JIesTelIbHOCTH IIpaBH-
TenbcTBa. OmHako 3aKOH HE 3aKPeruisiT
MPOLEYPbI TIPHBJICUCHHUS [TPABUTEIHCTBA
K OTBETCTBEHHOCTH.

IMocnenyromue ke 3aKOHBI O CTaTyce
KabuneraMunucTpoB Ykpaunsl (Ne514-V
or 21 pexabpst 2006 1., Ne 279-VI ot
16 mas 2008 r., Ne 2591-VI or 7 okrts-
Opst 2010 p.) HECKOIBKO PACHIUPSIIH KPYT
perIaMeHTHPYEMbIX BOIIPOCOB O KOHCTHU-
TYLHMOHHO-IIPAaBOBOH  OTBETCTBEHHOCTH.
Cpenu NOCIEJHUX MOJKHO Ha3BaTh IPUH-
LIl OTBETCTBEHHOCTH IIPABUTEIILCTBA,
uHcTaHuoo oreercTBeHHOCTH ([Ipesu-
neHT Ykpausbl 1 BPY unu tonsko niasa
rocyapcTBa B 3aBHCHUMOCTH OT (hOpMbI
mpaeneHusi, 3akperuiéHHod B Konctu-
TYUMHd YKpawHbI), & TaKKe OTICIbHbIC
HPOLEyPHO-IIPOLIECCYalIbHBIE  BOIPOCHI
NPUBJICUYCHHUST K OTBETCTBEHHOCTH Ipa-
BUTENILCTBA (CPOK PAcCMOTPEHHs Hpen-
JIO’KEHUSI O HEZIOBEPUH, OTPAHUUYCHUS ISt
€ro BHECEHMs U PAaCCMOTPEHUs, HeoOXo-
JTMMOCTb TTOJIJIEPIKKH TPEATIOKEHUs O0IIb-
IIMHCTBOM KOHCTHUTYLOHHOTO COCTaBa
BPY u nexoropsie npyrue). Takumu sxe

SIBISIIOTCS U HOPMBI JIGHCTBYIOIIEro 3a-
koHa Ykpaunsl «O Kabunere MUHHCTPOB
Vikpaunsy No 794-VII ot 27 ¢epas
2014 1., omHaKO, C OJHOW HOBEIIOW TIO
CPaBHEHHUIO C TIPEIBIAYIINMHA aKTaMH —
YCTaHOBJIEHHEM BO3MOKHOCTH IIPHBIIE-
YEeHUs K AUCHUIUIMHAPHOW OTBETCTBEH-
HOCTH MUHHCTPOB.

TlepBblii 3aK0H O craryce NpaBUTEIb-
cTBa He3aBUCUMOU Ykpaunbl (Ne 514-V
or 21 pekabpst 2006 r) ycraHaBiIMBaiI
HWHJIMBUAYAIbHYIO IOJIUTHYECKYIO OT-
BETCTBEHHOCTh wieHoB Kabunera Mu-
HUCTPOB YKpauHsI (4. 2 cT. 48), a Taxke
3aKpeIIsll BO3MOKHOCTh BPY yBONmbHATH
MHHHCTPOB 33 KOPPYIIHOHHEIE TPAaBOHA-
pyIIECHHs, HapymieHne TpeOOoBaHWI [0-
OpocoBectHOrO TOBeneHUS (4. 3 cT. 48)
MyTeM TPUHATHS  COOTBETCTBYIOIIETO
TTOCTAHOBJIEHUS OOJBIIMHCTBOM OT KOH-
CTUTYLIMOHHOTO  CcOCTaBa  BepXoBHOM
Pazpl YikpauHbl, XOTsI KOHCTHTYIIHOHHbIE
HOPMBI TaKOTO MEXaHM3Ma He IpeaycMa-

TPUBAJIH.
Tocnenyronme 3akoHbl O craryce
MPaBUTEIBCTBA  MOJOOHOIO  MEXaHHW3Ma

WH/IMBHU/yalbHOW OTBETCTBEHHOCTH MHU-
HHCTPOB HE CONCPIKAIIM, 3aKPeIULsis JIMIIb
HpOLeypy KOJUICKTHBHON OTBETCTBEHHO-
CTH TIPaBUTEJIBCTBA, COOTBETCTBYIOLIYIO
c1. 87 OcHoBHOTO 3akoHa. OIHAKO COBpE-
MEHHBIC TEHJICHIIMH CBHJICTEILCTBYIOT O
HOTIBITKE PACIIUPEHHUSI (POPM FOPUIMUCCKON
OTBETCTBEHHOCTH MUHHCTPOB. Peub HzieT o
JIOTIONIHEHNH 3aKkoHOM YkpauHbl «O BHe-
CCHUM W3MCHEHHI B HEKOTOpHIC 3aKOHBI
VKpauHBI OTHOCHTENIBHO OTJEIBHBIX BO-
MPOCOB  MPOXOXK/ICHUSI TOCYIaPCTBEHHOM
ciyx0bp» Ne 2190—-VIII ot 9 Hos10ps1 2017
nelictByrorero 3akona «O Kabunere Mu-
HHUCTPOB YKpauHBD) PsIOM TOJOXKEHHH,
HAMPABICHHBIX Ha BBEACHUC HCIUILIN-
HApHOM OTBETCTBEHHOCTH MUHUCTPOB. Ile-
pEYCHb MOJHOMOYHH IPEMBbEP-MHHUCTpA
VipauHbl ObLT PACHIMPEH BO3MOKHOCTBEO
JIaBaTh TOPYYCHHs O HapyIICHUH JUCIH-
TUIMHAPHOTO TPOU3BOACTBA B OTHOLICHUN
MHHHCTPOB M WX 3aMECTHTEJICH, PYKOBO-
JATENIeH JPYruX LEeHTPaJbHBIX OpraHoOB
WCTIOJTHATENIBHOW BIIACTH U HX 3aMeCTH-
TeNed; IPUMEHSTh K 9THM JIMIAM JIUCIH-
TUTHHApHBIE B3bIcKaHMs (. 12 4. 1 ct. 42)
[5]- A cr. 45 sroro 3akoHa, peryIaMeHTH-
pyIoLIasi BOMPOCHI OTBETCTBEHHOCTH HJie-
HOB YKPAaWHCKOTO TIPAaBHUTEIbCTBA, ObLIa
JIOTIOJIHEHA HOBBIM a03a1ieM, COINIACHO KO-
topomy wied KMY Moxer ObITh mpuBiie-
YeH K JMCLMILIMHAPHON OTBETCTBEHHOCTH
(a63. 2 4. 3 ct. 45) [5].
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OnHaKo caM TOPSIOK TIPUBIICYCHUS
K JWACIMIUIMHAPHOH OTBETCTBEHHOCTH,
€e OCHOBAHMS M BUJIbI TUCIUIUIMHAPHBIX
B3bICKaHUH, IPUMEHSIEMbIX K MUHUCTPaM,
JEHCTBYIOIMM 3aKOHOM O CTaryce Ipa-
BUTENbCTBA HE IMpeaycMorpeHsl. KMVY
JUISL pealiM3allii BBIILICYKa3aHHBIX 3aKO-
HOJIATEJILHBIX MOJIOKEHU I NPUHSI TT0CTa-
HoBienne «OO0 yrBepxaeHun I[lopsiaka
OCYIIECTBICHUS JUCIUIIMHAPHOTO IIPO-
W3BOJICTBA B OTHOIIECHUH MUHHUCTPOB U UX
3aMECTUTEINICH, PYKOBOAUTENICH JPYyTUX
LEHTPAIBHBIX OPTaHOB HCIIOJHHUTEIHHOM
BJIACTH M X 3aMECTHTENEH, PyKOBOIUTE-
Jieil MEeCTHBIX OPTaHOB WCITOJHHUTEIHHOM
BJIACTU M UX 3aMECTHUTEJeH, Ha KOTOPBIX
HE paclpoCTpaHAeTCsl 3aKOHOAATEIbCTBO
0 rocyaapcTBeHHOM ciryxOe» Ne 1087 ot
27 nexabpst 2017 1.

AHaIM3 3TOr0 MOJIOKEHNUS TTIOKa3bIBa-
T, 4TO NPaBOBOW PErIaMEHTAllUK B HEM
MIO/IBEPTHYTHI CJIELYIOINE BOIIPOCHL: MO-
PSIOK MHULIUUPOBAHUS AUCIUIUIMHAPHO-
TO TIPOU3BOJCTBA INPEMbEP-MHHUCTPOM;
npaBa JUCHUIUIMHAPHOM KOMHCCHH, Ha
KOTOPYIO BO3Jaraercsi 00A3aHHOCTb OCY-
LIECTBICHUSI IIPOM3BOJACTBA IO JIEINY;
paBa JINIA, B OTHOILIEHUU KOTOPOTO OCY-
MIECTBIISIETCSI  TIPOM3BOJACTBO;  MTOPSIIOK
COCTABJICHUS M COJICP)KaHUE aKTa 10 pe-
3y/bTaTaM AUCHHUIIMHAPHOTO HPOU3BOJI-
CTBAa, KOTOPbIH, IMOMHMO IIPOYEro, JI0j-
JKEH COJeprKaTh 3aKIIIOYEHHE O HaINYUH
WM OTCYTCTBHHU JUCLMIUIMHAPHOTO TPO-
CTyIIKa ¥ OCHOBAHHS JUIs IPUBICYCHMS
K JUCHMIUIMHAPHON OTBETCTBEHHOCTH,
MIPEAIOKEHHS 10 BUAY AUCIUIUIMHAPHO-
ro B3pIckaHusa. Ha ocHOBaHMM 3TOTO akTa
MIPEeMbEeP-MUHHUCTP YKpawmHBI BHOCHT Ha
paccmorpenne Kabunera MuHUCTpOB
VYKpauHBI NPECTaBICHHEe O IPHMEHEHNT
K JIUITY JMCHHUIITHHAPHOTO B3BICKAHUS [6].

TlompITKy ~ yCTaHOBIEHHS  HOBBIX
(OpM OTBETCTBEHHOCTH YJIEHOB IIPaBH-
TEIIbCTBA C 1IEJIbI0 00ECIIeYeHNS ¥ rapaH-
THUPOBAaHUSI 3aKOHHOCTH B MX JIESTEllb-
HOCTH,
TOJIOKUTETPHON TEHACHLUEH pa3BUTHS

HECOMHCHHO, MOXHO CUYHUTATh

YKpanHCKOTro 3aKOHOIATCIbCTBA, on-
HaKO, Ha HaIl B3MIAA, HOPUHATHUC BbI-
1CYKa3aHHOTO HOPMaTUBHO-IIPABO-

BOTO aKTa SBJISETCS HEAOCTATOYHBIM.
Kpome mpormenypHbIX BOMPOCOB, BaKHA
Oosree yeTKasi perlaMeHTaIHsT OCHOBAHUH
W CaHKIMH OTBETCTBEHHOCTH, IPUYEM Ha
3aKOHOJIATENILHOM YPOBHE, a HE Ha yPOB-
HE TIOCTaHOBIICHHS IIPABUTEILCTBA (B CO-
orBeTcTBUU C 1. 22 4. 1 cT. 92 KoHcTH-
TYUUH YKpauHbl, JESHHS, SBISIOMINECS
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JUCUMIUIMHAPHBIMU  TIPaBOHAPYILCHU-
SIMH, M OTBETCTBEHHOCTb 332 HHUX OIIpe-
JEAI0TCA  MCKIIIOYUTENIBHO — 3aKOHAMHM
VYkpaunsl). bonee Toro, mpuHsATHE 3TOTO
MOpSAZKAa OCTAaBUIO OTKPBITBIM BOIIPOC
OTBETCTBEHHOCTH  IPEMbEP-MUHUCTPA.
Taxke cunTaeM IenecOoO0pa3HBIM pas-
TPAaHUYHUTH TOPSAOK NPHUBICICHUS K OT-
BETCTBEHHOCTH MHHHCTPOB U PYyKOBOAH-
Tesell IpyruxX OpraHOB MCIIOJHHUTEIHHOM
BractH. [loaTOMy ceromHsi TOBOPHUTH O
JECTBEHHOCTH TAKOTO MOPSIIKA HE Tpe-
CTaBJIACTCSA BO3SMOXKHBIM, OTCYECTBEHHOE
3aKOHOJATEIbCTBO  TpeOyeT —BBEICHUS
HHCTUTYTa  KOHCTHUTYLIMOHHO-IIPABOBOM
oTBeTCTBEHHOCTH wieHoB KMV, kotopas
HMEEeT OTJIMYHBIA OT AMCLUUIUIMHAPHOMN
XapakTep M NpUpoay (IUCLHIUIMHAPHAS
OTBETCTBEHHOCTb, B OTJIMYUE OT KOHCTH-
TYLHOHHOH, peann3yeTcs BHyTPH UCIIOI-
HUTEIBHON BEPTHKAIN).

BaxxHeHIuM HCTOYHUKOM 3aKOHO-
JaTeNbCTBa O KOHCTUTYIHOHHO-TIPaBO-
BOM OTBETCTBEHHOCTH IIPaBHUTENILCTBA, a
HMMEHHO TIapJaMeHTCKol e€ popMbl, sBIIsI-
eTcs perylaMeHT HapiiaMeHTa. B nmrepa-
Type HET eMHCTBA B HAyYHBIX B3IIAJaX
Ha IPaBOBYIO HPHPOLY MAPIaMEHTCKOIO
periaMeHTa, 4YTo BBI3BAHO TEM, YTO OH
He Bcerjga NpuHUMaercs B (opMme 3aKo-
Ha (XOTS OT/IEJNbHBbIE KOHCTUTYLUH Ha-
NpsIMyi0 TpeOYIOT MMEHHO Takyio ¢op-
My, Hampumep, cT. 104 Koncrurynuun
Octonuu, 4. 2 cT. 30 OCHOBHOrO 3aKOHA
Asctpuiickoit Pecnyommkn). M xots mc-
ciemoBareNii  chOpMyTHUpPOBAT  00IIIee
MIPaBUIIO — FOPUIMYECKAsl CHJIA peTilaMeH-
Ta OTIPEeIsIeTCs] YPOBHEM aKTa, KOTOPBIM
OH yTBepKJieH [7, ¢. 97], CII0KHOCTH BO3-
HHUKaeT B ciydae, €ClId YTBEpP KIAIOIINH
perIaMeHT aKT MOCTAHOBJICHHWEM HE Ha-
3bIBACTCS, XOTS IIPUHUMACTCS T10 MpolLie-
Nype, XapaKkTepHOH a1 TakoBoro. Bme-
cTe ¢ TeM 3apy0ekHas KOHCTUTYLHOHHAs
JOKTPHHA IPU3HACT PErNIAMEHT aKTOM
0COOCHHON  KOHCTHTYILHOHHO-IIPABOBOI
npuponsl. Hanmpumep, B HeMenkom npase
perIaMeHT CYMTAeTCs] aKTOM YCTaBHOTO
npasa bynnecrara 8], a mpaBo Ha npuHs-
THE PErIaMeHTa 3aKPETIeHO B OTJAeIbHOIT
KOHCTHTYITMOHHOM HopMe (4. 1 cT. 40)
Hapsioy C BO3MOXKHOCTBIO BEIOpaTh mpe-
3uneHTa byHzaecrara, ero 3amectuteneit
U ceKpeTapeil, 4To MOJYepKUBACT 3HAYH-
MOCTb ATO aKTa JUIS MapilaMeHTa.

BaxHylo poib Hrpaer pernamMeHT
U I8 TAKOTO MHCTUTYTA, KaK KOHCTHUTY-
LIMOHHO-TIPABOBasi OTBETCTBEHHOCTH Ipa-
BUTEJIBCTBA, KOMIUICKCHO PETYJIUpPYs IIPO-

LeIypy peann3aluy ee MapIaMeHTCKOI
¢dopmbl. OOBIYHO perIAMEHTALUK TIO[-
JIe’KaT TaKue BOMPOCHI, KaK: KOIHMYECTBO
JIETyTaToB, JOCTAaTOYHOE JJIsI HHULUHPO-
BaHMS BOMPOCA O HEJOBEPHH TIPABUTEIb-
cTBY; TpeOOBaHME NUCBMEHHOH (opMmbI
IPeJUIOKEHNST (BO3SMOJKHO TaKkKe ycTa-
HOBJICHHE 3alpeTa OT3bIBa MOANUCEN HIIH
00aBICHUSI HOBBIX); HEOOXOIUMOCTH
BHOCHTh MOTHBHUPOBaHHOE NPEUIOKECHNUE;
CPOK OOCY)XIEHHS M IPOBEACHUS TOJIO-
COBaHHsI, OCOOEHHOCTHU MOCIeIHEero (BO
®paH1uu, Harpumep, AOMYyCKaeTcs MpH-
HSTHE Y4YacTHUs B TOJOCOBAHHU TOJIBKO
TEMH JAEMyTaTaMH, KOTOPBIE MOIJICPHKH-
BAIOT MPEIIOKCHNE); 3alpeT BHECEHUS
MTOBTOPHOTO TPEIIOKCHNE B TEUCHUE
YCTaHOBJIEHHOTO CPOKa.

BMmecTe ¢ TeM 3TOT HCTOYHHK 3aKO-
HOZATEIhCTBA O KOHCTUTYIIMOHHO-TIPaBO-
BOH OTBETCTBEHHOCTH IIPABUTEIILCTBA,
HECMOTpsI Ha OOIIMe TEHICHIIUH, MOXET
0TOOpaXaTb ¥ HALMOHAJIBHYIO CIIel-
npUKy KOHCTUTYLHMOHHOTrO IpaBa. Ha-
IpUMep, B 3aKOHOJATENbCTBE benbruu
[PElyCMOTPEHbl KaK KOHCTPYKTHBHBIN,
TaK W JIECTPYKTHUBHBIH BOTYMBI HEIOBe-
pusl, TIOCNIEIHUN K€, B COOTBETCTBUH CO
cT. 137 Pernamenra [lanarer npeacraBu-
Teneid, MOXeT OBITh PAaCCMOTPEH TONBKO,
€CJIM KOHCTPYKTHBHBIH BOTYM OTKJIOHCH
[9].

B 3akone Vkpaunsl «O perinamente
BepxoBHoit Panbl Ykpauns» Ne 1861-VI
or 10 ¢espans 2010 r. BoOmpOCH], CBS-
3aHHbIE C OTBETCTBEHHOCThIO KMY, pe-
IIIAMEHTUPYIOTCA B pasjene o Qopmax
[ApJIAMEHTCKOTO KOHTPOJISL 32 JIesTellb-
HOCTBIO IIPABUTEJILCTBA M AHAJIOTHYHBI
COZIEpIKAIMCST B pEriaMeHTax eBpo-
neickux rocymapetB.  OredecTBEHHAst
MPaKTUKa MPOJAEMOHCTPHPOBATA HHYIO
npoOiaeMy — 10 HPHUHATHS YIOMSHYTOTO
3aKOHa paHee JeHCTBYIOIINE PeTIaMEHTHI,
NPUHATBIC B ()OpME MapIaMEHTCKHX TI0-
CTaHOBJICHHUH, NPH3HABAINCH HEKOHCTHU-
TYIMOHHBIMH B BHJY NPSIMOTO yKa3aHUs
Koncturymun YkpawHbl Ha HE0OXOnu-
MOCTb CYyLIECTBOBAHMS MMEHHO 3aKOHa,
YTO CYIIECTBEHHO CHIDKAJIO 3(deKTus-
HOCTb MHCTUTYTA MAapJIAMEHTCKOH OTBET-
CTBEHHOCTH MPABHUTEIbCTBA M CTABUIIO
10/l COMHEHHE BO3MOXXHOCTb €TI0 IpHMe-
HEHUSL.

BoiBoabl. BrinensnokeHHoe gaeT
BO3MOKHOCTb CAEIATh BBIBOJ O TOM, UTO
WHCTUTYT  KOHCTHUTYI[HOHHO-IIPABOBOI
OTBETCTBEHHOCTH IPABUTEIHCTBA B BUIY
CBOCH  CIIOKHOH  IOJIUTHKO-IIPABOBOM

MIPUPOJIBI SIBISIETCSI 0OBEKTOM KOMILIEKC-
HOTO TIPaBOBOTO PETYIUPOBAHUS, OCHOBY
KOTOPOT'O COCTABJISIOT KOHCTUTYLIMOHHbIE
HOpMBI. DOpMBI 3TOI OTBETCTBEHHOCTH
UMEIOT pa3iIM4HbIe MO CHJIE HCTOYHUKH
3aKOHOJIATENIbCTBA, B YAaCTHOCTHU HETH-
MUYHbIE (HAaIpUMep, KOHCTHTYLIMOHHbIE
KOHBeHIMU BenukoOpuranuu), 4to, of-
HAKO, CyLIECTBEHHO HE BIMSACT Ha 3(-
(DEeKTUBHOCTH CAMOTO MHCTUTYTA B CHIY
CYIIECTBOBAHHS IPaBOBOM rOCYIapCTBEH-
HocTH. C y4eTOM KOMIUIEKCHOTO Peryiu-
POBaHMS HCCIETYyEeMOr0 MHCTUTYTa CUH-
TaeM HEBO3MOXKHBIM TIPHHSATHE €IHHOTO
3aKOHa O KOHCTHTYIIHOHHO-IIPaBOBOI
OTBETCTBEHHOCTH IpaBHUTeNbcTBa. OfiHa-
KO 1J1s1 YKpauHbl HEOOXOIMMBIM SIBIISIET-
cs  JIOMMHHPOBAHHE 3aKOHOIATEIBLHOTO
pEryaMpoBaHHs B CHCTEME HCTOYHUKOB
3aKOHOJATENbCTBA O KOHCTHUTYLIMOHHOM
OTBETCTBEHHOCTH, 4YTO IO3BOJIUT MH-
HUMH3HPOBATh MOJUTHYECKYI) COCTaB-
JISIOIYI0 3TOTO MHCTUTYTAa M PACKPBITh
MOTEHIIANI CPEACTBA OOECHeYeHns! KOH-
CTUTYLMOHHOH 3aKOHHOCTH B TOCYyJap-
CTBE.
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IOPUJIMYECKAS ITPUPOJIA CIIOPOB,

KOTOPBIE CMOT'YT PACCMATPUBATBLCS

AJIbTEPHATUBHO T'OCYJIAPCTBEHHOMY
MMPABOCYJIUIO

FOaus HABPOILIKAS,
acTIMpaHT KageIpbl IPakIaHCKO-TTPABOBBIX AUCIIHIUINH
XapbKOBCKOTO HALIMOHATBLHOTO YHUBepcuTeTa uMeHn B.H. Kapasuna

AHHOTADIUA

B crarbe paccMOTpeHbI aKTyallbHbIE BOIPOCHI 10 aJIbTEPHATUBHOMY Pa3peIICHHUIO
CIIOPOB, KOTOPOE LIMPOKO MPEACTABICHO TPETEHCKUM CyIONpPOU3BOCTBOM, MEAHAIIH-
€l 1 MeXyHapOJHbIM KOMMEpPUECKUM apOouTpaskeM. OTpaxkeHa uies ajlbTepPHaTUBHOIO
MIPaBOCYJMsl B COBPEMEHHOM IPaBOBOM rocynapcrse. OTMeueHbl 0COOEHHOCTH BHECY-
J€OHBIX TPUMHUPUTENIBHBIX MPOLETYP, UX OCHOBHBIC YEPTHI U ITyTH Pa3BUTHUS aJbTEpHA-
TUBHOTI'O Pa3pelleHus CIOPOB B YKpanHe.

KiroueBblie cioBa: apoutpax, Tpereiickuii cyn, crop, KOHQIUKT, albTepPHATUBHOE
paspeleHue Cropos.

THE LEGAL NATURE OF DISPUTES THAT MAY BE
CONSIDERED ALTERNATIVE TO PUBLIC JUSTICE

Yuliya NAVROTSKAYA,
Postgraduate Student at the Department of Civil Law
of V.N. KarazinKharkiv National University

SUMMARY
The topical issues on alternative dispute resolution, which are widely represented
by arbitration, mediation and international commercial arbitration are discussed in the
article. The idea of alternative justice in a modern legal state is reflected in the article.
The peculiarity of extrajudicial conciliation procedures, their main features and ways to
expand the process of developing alternative dispute resolution in Ukraine are noted.

Key words: arbitration, arbitration court, dispute, conflict, alternative dispute

resolution.

CHopsl — 9TO €CTECTBEHHOE JUIsl 00-
IIECTBA COCTOSHHE, B KOTOPOE MOMAaI0T
BCE €ro 4JEHbl C Pa3IMYHON CTENEHBIO
MHTEHCHBHOCTH. AJIBTEPHATHBHOE pa3-
pelIeHKE CIIOPOB MINPOKO MPEACTABICHO
TPETEHCKUM  CYJIOIIPOM3BOJICTBOM, Me-
JUaleld M MEeXIyHapOIHBIM KOMMep-
yeckuM apOutpaxem. Cama uies alb-
TEPHATUBHOTO MPABOCY/ANs OYCHb BaKHA
B COBPEMEHHOM IIPABOBOM T'OCYIApCTBE.
AJNBTEpHATHBHOE MPABOCY/HE BBIIOJIHS-
eT JiBe BakHbIe (pyHKIMK: 1) pasrpyxaer
CHCTEMY TOCYIapCTBEHHBIX CYIOB B TOW
chepe, rme MOXKHO W IIelecooOpa3HO
YXOIUTH OT TOCYIAPCTBEHHOTO JAaBJICHHS
U KOHTpPOJISL; 2) JIaeT BO3MOXHOCTb CTO-
poHaM BEIOpaTh JuIst cebst Hanboee mpo-
(heccHOHANBHBIX CYJICH, MECTO PaccMo-
TPEHUsI CHopa, KOHQHICHINAIBHOCTD
MPOM3BOJICTBA U TAK JaJiee.

EcrtecTBeHHO, HE BCE CITOPHI MOKHO
nepegarb Ha pacCMOTPEHHE CTOPOH, a

TOJIBKO T€ U3 HMUX, KOTOPbIE HE 3arpa-
TUBAIOT MyONWYHBIE W OOIIEeCTBEHHEIE
nHTEepechl. B VkpamHe Kaxkaeli wu3
BHJIOB aJIFTEPHATHBHOI'O pa3pelICHUs
CIIOPOB PpEIIAMEHTUPYETCS NPOPHIIb-
HBIM 3aKOHOAATEIbCTBOM, KpOME Me-
JUAIVK: IPU HAJIWYUHM HECKOJbKHX 3a-
KOHOIIPOEKTOB 3aKOH O MEIUAIUH TaK
u He Obul mpuHAT. CormacHo 3aKoHy
VYkpaunsl «O TpeTeHcKux cymax», Mmo-
ClIeqHUE MOTYT paccMaTpuBaTh CIO-
pel B cdepe TpakJaHCKUX H XO3sii-
CTBEHHBIX IPAaBOOTHOUICHUH, KpoMe:
a) CIOpPOB O TPHU3HAHWUHM HENCHCTBH-
TEIBHBIMH HOPMAaTHBHO-IIPAaBOBBIX aK-
TOB; 0) CHOpPOB, KOTOpPBIE BO3HUKAIOT
MIpHY 3aKJIIOYCHUH, U3MEHEHUH, UCIOJ-
HEHHUH M PACTOPKEHNH XO35HCTBEHHBIX
JIOTOBOPOB, CBA3aHHBIX C YIOBIET-
BOPEHHMEM TOCYAapCTBEHHBIX HYXI;
B) CIIOPOB, CBA3aHHBIX C TOCY/IapCTBEH-
HOUW TailHOU; I') CIIOPOB, BO3HUKIIKUX U3
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CEMEHHBIX IIPABOOTHOIIEHUH, KpoMe
Kacaroluxcs OpayHBIX JOTOBOPOB; 1)
CIIOPOB O BOCCTAHOBJIEHUM IIJIATEXe-
CIIOCOOHOCTH JOJDKHMKA MM IpHU3HA-
HUH ero OAHKPOTOM; €) CIIOPOB, OJHO¥
CTOPOHOM KOTOPBIX SIBISIETCS OPTaH ro-
CyZapCTBEHHOM BIacTH, MECTHOTO Ca-
MOYTIPABICHUS, WX JOJDKHOCTHOE WIIH
cmy)keOHOE JUI0, MPYTod CyOBEKT BO
BpeMsI OCYIIECTBIICHHUS WM BIIACTHBIX
yIpaBieHYeCKNX (PyHKIWH Ha OCHOBE
3aKOHOZATENIbCTBA, B TOM YUCJIE HCIION-
HEHHMsI JIeJIETUPOBAHHBIX IOJHOMOYHIA,
TOCYIapCTBEHHOE  yUpEKJEHUE WIH
OpraHM3anus, Ka3eHHOe IpPeaNpusThe;
) CIIOPOB OTHOCHUTEJIBHO HEIBHKUMO-
ro HMMYIIECTBa, BKJIOYas 3€MEJIbHBIE
Y4acTKH; 3) CIIOPOB 00 yCTaHOBJICHHUH
(hakTOB, UMEIOIINX IOPHINYECKOE 3HA-
YEHHUE; 1) CIIOPOB, KOTOPBIE BOSHUKAIOT
W3 TPYAOBBIX OTHOIIEHHH; H) CIOpPOB,
BO3HHUKAIOIHUX W3 KOPHMOPATUBHBIX OT-
HOLIGHMH, MEXKIy XO3AHCTBEHHBIM
00IIEeCTBOM M €ro yJ4acTHHKOM (ydpe-
IUTEJIEM, aKIMOHEPOM), B TOM YHCIE
BBIOBIBIINX, @ TAK)Ke MEXJY y4acTHH-
KaMH (YUpeOuTeNssMHU, aKIMOHEpPaMH)
XO34HCTBEHHBIX OOILIECTB, CBA3aHHBIX
C CO3/laHMEM, JEATEbHOCTbIO, YNPaB-
JIGHUEM M IpPEeKpalleHueM JesTellb-
HOCTH ITHUX OOIIECTB; K) APYTUX e,
KOTOpBIE MOJJIEXKAT PACCMOTPEHUIO
HUCKITIOUUTENBHO cyJaMu oOmieit ropuc-
JuKIuu il KOHCTUTYLIHMOHHBIM Cy-
JIOM; JT) CTIOPOB, B KOTOPBIX O/HA U3 CTO-
POH — HEPE3UACHT CTPAHBI; M) CIIOPOB
110 UCIIOJHEHUIO PEUICHUN TPEeTeHCKUX
CyZIOB, T1ie TpeOyeTcsl BBIIIOJHEHUE CO-
OTBETCTBYIOIINX JEHCTBHI OPTaHOB TO-
CyAapCTBEHHOM BIAacTH, MECTHOIO ca-
MOYIIPaBIEHHUsS, UX JOIKHOCTHBIX WIH
CIIy’)KEOHBIX JIMI[ M JIPYI'HX CyOBEKTOB
BO BPeMs OCYIECTBIEHUS UMM BIacT-
HBIX YIpPaBJICHYECKUX JACHCTBUU Ha
OCHOBE 3aKOHOJATENIbCTBA, B TOM YHC-
e s peanu3alu JeJerHPOBAHHBIX
MIOJTHOMOYHH; H) CIIOPOB IO 3aIlIUTE
npaB norpedureneif, B TOM YHUCIE MO-
Tpebuteneit yciyr 6aHka (KpeaJuTHOTO
coto3a) (cT. 6 ykazanHoro 3akoHa) [1].

Cornacho 4. 2 c1. 1 3akona Ykpau-
HEI «O MEeXTyHapOIHOM KOMMEPUECKOM
apOuTpake», B MEXIYHApOIHBINH KOM-
MepYeCcKHi apOuTpaxk MOTyT IO COIJIa-
LIEHUI0 CTOPOH MEPEeNaBaThCs: CIOPBI
10 IOTOBOPHBIM U JPYTHUM I'PakKAaHCKO-
MIPaBOBBIM OTHOILEHUSIM, BO3HUKAIOLINE
NIPU OCYIIECTBICHUH BHEUTHETOPTOBBIX
U MHBIX BUJOB MEX/TyHAPOJHBIX SKOHO-

MHUYECKUX CBA3€H, €CIM KOMMEPUECKOE
MIPEeANpPHUATHE XOTSI OBl OTHON U3 CTOPOH
HaxXOJINTCS 3a TPAHUIIEH, a TAaKXKe CITOPBI
MPEeANPUATHH ¢ MHOCTpAaHHBIMH HHBE-
CTUIIMSIMH M MEXITYHApOIHBIX 00beIu-
HEHUH W OpraHU3aluii, CO3JaHHBIX Ha
TEPPUTOPUN YKpPAWHBI, MEXKIY COOOH,
CIOPBI MEXKAY MX YYaCTHUKAMH, a PaB-
HO MX CIOpBI C JIPyTUMH CyObEKTaMH
npaBa YKpauHsl [2].

[epeuenn apouTpabdenbHbIX
B YKpauHe CIOpPOB KOHKPETH3HPYEeTCs
B CT. 22 XO03sMCTBEHHOTO MPOLECcCy-
aIBHOTO KOJEKCAa YKPaWHbI, @ UMEHHO:
CHOpP, OTHOCSAIIUKCS K IOPUCAUKIIUHU
XO35IHCTBEHHOTO CyJa, MOXKET OBITh
nepefaH CTOPOHAMH Ha pa3pelIeHHe
TPETEeHCKOro Cyaa WM MEXIyHapOIHO-
ro KOMMEpPUYECKOro apouTpaxka, Kpome:

— CIIOPOB O NMPU3HAHUH HEJCHCTBH-
TEIbHBIMU aKTOB, CIIOPOB O TOCyAap-
CTBEHHOM perucTpaiyy Ui yueTe npas
Ha HEJABM)XKMMOE UMYIIECTBO, IIPAB MH-
TEJUIEKTyaJIbHOI COOCTBEHHOCTH, IIPAB
Ha LeHHbIe Oymaru, a Takxe CIIOPOB,
KOTOpbIC BO3HUKAIOT MPH 3aKJIIOYCHUH,
W3MEHEHHUH, PACTOPKEHUU U UCIIOTHE-
HUU JJOTOBOPOB O IYOJUYHBIX 3aKyIKaX
C YYETOM 4. 2 HACTOSAIICH CTAThH;

— Jed TO cIopaM OTHOCHTEIHHO
MPUBATU3AINN HMYIIECTBA, KPOME CIIO-
POB O TIPHUBATH3AIUN TOCYIAPCTBEHHO-
T'0 XKWJIUIIHOTO (hOHTA;

— JIeJ 10 CTIopaM, KOTOpble BO3HH-
KalOT M3 KOPIIOPATUBHBIX OTHOLICHWI,
B TOM YHCJIE B CIIOPAX MEXAY YYaCTHH-
KaMH (y4penuTeNsiMHM, aKIHOHEpaMH,
YWIEHAMH) IOPHAMYECKOro JIUIa WIH
MEX1y IOPHUAMYECKUM JIMIOM M €ro
y4acTHUKOM  (yupeauTesieM, akKLHuo-
HEpOM, YJICHOM), a TaK)Ke BBIOBIBIIMM
YYaCTHUKOM, CBSI3aHHBIE C CO3JaHHUEM,
NeATeNbHOCTBIO, YNPABICHUEM WIH
MpPEKpaNIeHNEeM JeATeIbHOCTH TaKOTO
IOPHUINYIECKOTO JINIA, KPOME TPYHLOBBIX
CIIOPOB;

— JIeJ TI0 CTopaM, KOTOpbIe BO3HH-
KaloT M3 OTHOIIEHWH, CBA3aHHBIX C 3a-
LIMTOI SKOHOMHMYECKOH KOHKYPEHIIMH,
OTpaHMYEHHUEM MOHOINOJIN3MA B XO-
3MCTBEHHOM JEATEeNbHOCTH, 3aIUTON
OT HEA0O0POCOBECTHOW KOHKYPEHIIHH,
B TOM YHCII€ IO CIIOpPAaM, CBSI3aHHBIM
¢ 00XajI0BaHUEM pelIeHU AHTUMOHO-
MOJIBHOTO KOMUTETa YKPauHbI, a TAKXKE
e IO 3asBICHUSAM OpPraHoB AHTH-
MOHOTIOJIBHOTO KOMHUTETa YKPAWHBI IO
BOIIPOCAM, OTHECEHHBIM 3aKOHOM K UX
KOMIIETEHIINH, KPOME CIIOPOB, KOTOPBIE

OTHECEHBI K HOPUCIUKIUH Briciiero
CyZla 10 BOIPOCAaM HMHTEIUICKTYaJlbHON
COOCTBEHHOCTH;

— Jes1 0 OaHKPOTCTBE M JIeJI 110 CII0-
paM ¢ UMYIIECTBEHHBIMH TpeOOBaHUS-
MU K JOJDKHUKY, OTHOCHTEJIBHO KOTO-
pOro OTKPBITO MPOU3BOJCTBO IO ACIy
0 0aHKpOTCTBE, B TOM HHCJE Jesia 10
cropam O IpHU3HAHUH HEICHCTBUTEIb-
HBIMHU JIFOOBIX CIENIOK (JJOTOBOPOB), 3a-
KJIFOYCHHBIX JIOJKHHKOM; B3BICKAHUU
3apabOTHON TIIAThI; BOCCTAHOBICHUH
Ha paboTe JOJKHOCTHBIX M CIyKeO-
HBIX JIMI[ JIOJDKHHKA, 332 HCKIIIOYCHH-
€M CIIOpOB 00 OIpeAeNIeHHH U yIulaTe
(B3BICKAHWH) JICHE)KHBIX 0053aTEIbCTB
(HaJjoroBOro joiira), OIpPEJIEICHHbIX
B COOTBETCTBUHU ¢ HajoroBbIM KoIeK-
coM YKpauHBbI, a TAK)Xe CIIOPOB O MpPH-
3HAHUU HEIEHCTBUTEIBHBIMH CJEJIOK
[0 MCKY KOHTPOJIMPYIOLIET0 OpraHa
BO HCIHOJHEHHE €ro IOJHOMOYHIA,
onpezaeneHHbIX HajaoroBbIM KOJEKCOM
YKkpauHsl;

— el 10 3asBICHUSIM 00 yTBEpK-
JICHUY TUTAHOB CaHAIMK JIOJDKHHUKA 10
OTKPBITHSI TPOHU3BOJCTBA IO JEIy O
0GaHKPOTCTBE;

— JIeJl TO CIIOpaM OTHOCHUTEJIBHO
o0ykajoBaHUsI aKTOB (pelIeHnil) cyOb-
€KTOB XO3SIIICTBOBAHUS M UX OPraHOB,
JOJUKHOCTHBIX M CIIY)KEOHBIX  JIHI]
B cdepe OpraHM3alMu U OCYILIECTBIIC-
HUS XO3SMCTBEHHON HESITEIbHOCTH,
KpoMe akToB (pelieHuii) cyObeKTOB
BJIACTHBIX IMOJHOMOYHH, IPUHATHIX BO
UCIIOJHEHHE HX BJIACTHBIX YIPABJICH-
yeckux (QyHKIUil, ¥ CIOPOB, CTOPOHO
KOTOPBIX SIBIAETCS (PU3UIECKOE JIHIIO,
HE SIBJISIFOIIICECS] IPEANPUHIMATEIICM;

— Jen 00 ocmapuBaHMM peElIEeHUi
TPETCHCKUX CYIOB M O BbIjJaye MpH-
Ka3a Ha NPHUHYIUTEIbHOE HCIIOJIHECHHE
pemieHud TpeTeHCcKuX cynoB, oOpa-
30BaHHBIX B COOTBETCTBUU C 3aKOHOM
VYkpaunsl «O TpeTeicKkux cyaax», eciu
TaKue PEIIeHUs MPHUHATHI 10 CIOpam,
YKa3aHHBIM B HACTOSILEH CTaThe;

— JleJ 1O CIOopaM MEXIy HOpHIU-
YECKMM JIMIOM M €ro JOJDKHOCTHBIM
JUIOM (B TOM YHCIE JIOJKHOCTHBIM
JUIIOM, TOJHOMOYHS KOTOPOTO TIIpe-
KpamleHbl) O BO3MEIICHUH YOBITKOB,
MPUYHUHEHHBIX FOPUIUYCCKOMY JTHILY
nercTtBusiMu  (O€3IEHCTBHEM) TaKOTO
JIOJDKHOCTHOTO JIMIIa, IO HCKY CO0-
CTBEHHHUKAa (Y4YacCTHMKA, aKIMOHEpa)
TAKOTO IOPHUINYECKOro JIHIA, MOAAHHO-
My B €r0 MHTEpecax;
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— TpeOOBaHU OTHOCUTEIIBHO PEru-
CTpallid HMMYHIECTBA U HMMYIIECTBEH-
HBIX IpaB, APYTUX PErMCTPALMOHHBIX
JNeNCcTBUIl, TMpU3HAHUS  HEACHCTBU-
TEJIbHBIMU aKTOB, KOTOPHIE HAPYIIAIOT
IpaBa Ha HUMYIIECTBO (MMYIIECTBEH-
HBIC TpaBa), €CIM Takue TpeOOBaHHUs
SIBISIIOTCS  TIPOM3BOJHBIMH  OT CIIOpa
OTHOCHUTEIHHO TAKOTO UMYINECTBA WIIH
HMYIIECTBEHHBIX IIpaB, JHOO cropa,
KOTOPBI BO3HHUK M3 KOPIOPATHUBHBIX
OTHOIIEHUH, €CITU ITOT CIOP MOJJIEKHUT
PacCMOTPEHUIO B XO35HCTBEHHOM CyIE
U TIepeJlaH Ha ero pacCMOTpPEHUE BMe-
CTE C TAKUMH TPEOOBAHUAMU;

— Jled [0 CIOopaM OTHOCHUTEIbHO
perucTpanuu, ydera INpaB HHTEIEK-
TyaJIbHOM COOCTBEHHOCTH, IpHU3Ha-
HUS HEJCHCTBUTENBHBIMU, MPOAJICHUS
NEUCTBUS, JOCPOUYHOTO MPEKPAIIECHUS
MaTeHTOB, CBUAETENIHCTB, JIPYTUX aK-
TOB, KOTOpHIC YAOCTOBEPSIIOT WM Ha
OCHOBAaHHH KOTOPBIX BO3HUKAIOT TaKHE
MpaBa, UM KOTOPBIE HAPYIIAIOT TaKHe
rpaBa JJHOO CBA3aHHBIE C HUMH 3aKOH-
HBIE UHTEPECHI;

— Jien 0 MPU3HAHUU TOProBOM Map-
KM XOPOIIO U3BECTHOM;

— Jen mo cropaMm, KOTOpbIE BO3-
HUKAlOT M3 OTHOIIEHMH, CBSI3aHHBIX
C 3alIUTON OT HETOOPOCOBECTHOM KOH-
KypEeHI[UH, OTHOCHUTEIbHO: HEMpaBo-
MEPHOTO HCIOJIB30BaHUSI 0003HAYCHUN
WU TOBapa APYroro IpPOU3BOIUTENS;
KOIIMPOBAHUS BHEIIHETO BHU/IA U3/IEIIHUS;
cOopa, pasriaimeHus U UCIOTb30BaHUS
KOMMEpPUYECKOH TaWHBI; 00)KaJIOBAHUS
pemeHnit AHTUMOHOIIOIBFHOTO KOMUTE-
Ta YKpauHEI 110 ONpeIeNIeHHBIM HacTO-
SIIIIAM ITYHKTOM Bompocam [3].

CornacHo 4. 2 cT. 22 Xo3siicTBeH-
HOT'O IPOLIECCYalIbHOTO KoJeKkca YKpa-
UHBI, J€]1a 110 CIIopaM, KOpIopaTUBHbIE
CIIOPBI, BO3HMKAIOLIUME U3 JOTOBODA,
MOTYT OBITh IIEpe/laHbl Ha pa3pelICHHue
MEXyHapOAHOTO KOMMEPUYECKOro ap-
OuTpaxka TOJIBKO Ha OCHOBAaHUHU apOH-
TPa)KHOTO COTTIAIICHUS, 3aKJIIOUEHHOTO
MEXy IOPUANYECKAM JIUIOM U BCEMH
€ro yJYaCTHUKaMH.

B ropumandeckoi IIIOCKOCTH pas-
TUYAIOT TaKWe TEPMHHBI, KaK «CIOP»
n «KOHQIIUKT». B 1opmamdeckoil mok-
TpUHE TPaJAMIMOHHO PacCMAaTPUBAIOT
CIIOp, KOTOPBIM SIBIAETCS YK€ Clel-
crBueM KoHduukra. IIpm stoM camo
MOHSATHE «CHOpP» IOKPBIBAET YaCTh,
HaXxOIIYI0Cs B IPABOBON IIOCKOCTH.
A KOH(}IUKT MOT CyLIECTBOBAThH KaK JI0

odopmIIeHHS ero B CHOp, TaK W Mociie
paspeleHus cropa, Harnpumep, CyIoM.

B «bosbIIOM 3HIMKIIONEIUYECKOM
cioBape» Iox KOHQIUKTOM (OT Jar.
conflictus — «CTOTKHOBEHHEY ) TOHUMa-
eTCsl CTOJIKHOBEHHE CTOPOH, MHEHHIA,
cun [4, c. 625]. B ¢unocopun koH-
(nuKT paccMaTpuBaeTCs Kak «KpalHUN
cily4ail 000CTpPeHHsI NPOTHBOPEUHS
[5, c. 55]. «Ilcuxomoruueckuit clo-
Bapb» OIpeesieT KOH(IMKT KaK I1po-
THBOpPEYHE, KOTOPOE TPYAHO DELIHTb,
MOCKOJIBKY OHO CBSI3aHO C OCTPBIMHU
SMOLMOHAJIBHBIMA  HEPEKUBAHUSIMID)
[6]. B «HoBom ToONKOBOM ciOBape
YKPauHCKOTO s3bIKa» KOHQIIMKT OIpe-
JICJICH TaK: «CTOJKHOBEHHE IMPOTHUBO-
MOJIOKHBIX HHTEPECOB, MHCHUH, B3IJISI-
JIOB; Cephe3HbIE Pa3HOIIACHS; OCTPHIi
CIOp, TPEHHS, CTOJKHOBEHUS, KOJUIH-
3us» [7, c. 885]. Hamie Bcero KOHQIUKT
paccmaTpuBaeTcs uepe3 IpOTHBOpe-
4yhe, OJHAKO He KaxKJ0e HpPOTHBOpE-
Yyhe NPUBOIUT K KOH(uKTY. Jlns ero
BO3HUKHOBEHHSI HEOOXOIMMO, 4YTOOBI
WHIUBUIBI  (COIMAJIbHBIE  TPYIIIBI),
KOTOpBbIE COINEPHHUYAIOT, BO-IEPBBIX,
OCO3HAJIM MPOTUBOIOJIOKHOCTh CBOMX
MHTEPECOB M IIeJICii; BO-BTOPBIX, CTAJIN
AKTUBHO TPOTHBOJCHCTBOBATH COMEP-
HuKy [8, c. 101].

B ropumandeckoit nmrepatype HeT
€MHOTO TIOAXO0da K OIpEIeTICHUIO
npasoBoro crnopa. E. Jlynapes npaso-
BOIl crop ompenensieT Kak TaKOW THII
MPABOBBIX OTHOIICHUH, KOTOPBIA Xa-
pakTepu3yeTcs HaJU4HMeM IPOTHUBOpE-
YHii CTOPOH, KOTOpPbIe OBbLIN BbI3BAHBI
KOH()JIMKTOM HWHTEPECOB WM HECO-
BIIaJICHUEM B3IVIS10B HA 3aKOHHOCTH
U 000CHOBaHHOCTH ACHCTBUU CyOBEK-
ToB mpaBooTHomeHuit [9, c. 50]. Ilo
MHEHUIO A. 3eJeHIIOBa, MPaBOBOU CIIOP
KaK IOPHIUYCCKOC SBJICHUE HEMOCPE/-
CTBEHHO TOPOXKIACTCS HE KOHPIUKTOM
HHTEPECOB, a KOH(PIUKTOM MpaB, BO3-
HUKACT B CBSI3M C HapyIICHHUEM IpaB
u cBobox rpaxnan [10, c. 47]. H. Xa-
MaHeBa YKa3blBaeT Ha TO, 4TO, HAPSIY
C CyObEKTHBHBIM IIPABOM, K IPEIMETY
[IPaBOBOTO CIOpa MOXET OTHOCHTb-
Ccsi M OXpaHsEeMbIil 3aKOHOM HHTepec
[11,c. 11].

B ornenbHBIX M3MAHUAX KOHOIMKT
U CIIOpP ONPEACISAIOTCS KaK CHHOHHUMBI.
Hanpumep, cornacHo OPHIANYECKOMY
cnoBapto “Burtons legal dictionary”,
«KOHQIIMKT» M «CIOP» — BBICTYIUIC-
HHUE MPOTHUB YEro-TO; OBITH B OIIIO3H-
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onu u ap. [12, c. 1136]. B «CnoBape
110 pPa3pelICHUIO CIOPOB» KOHMIMKT
U CIIOP TPAKTyeTCs KaK PACXOXKICHHE,
BBIPAKCHHE MJIM IIPOSBICHHE COCTO-
sstHUs HecoBMmecTumoctu [13, c. 114].
B 10 e Bpemsi OONBIIMHCTBO CHEIH-
QIMCTOB Pa3/IM4aroT 3TH MoHsATus. Ha-
npumep, k. bepron ormermn, yTto
CIIOp BKIJIIOYAET B ce0sl MHTEPECHI CTO-
POH, KOTOpPBIE MOTYT OBITh IIPEAMETOM
ob6cyxaeHus, KOHQIUKT Mpearnonaraet
HaJM4ue NPUHIMIHAIBHBIX MO3UIIHH,
KOTOpBIE HE MOTYT OBITH COTJIacOBaH-
HBI, TO €CTh BOIPOCOB, 1O KOTOPHIM
HEBO3MOXKHO MPHUUTH K KOMIIPOMHUCCY
[14]. FOpuanueckuii cnoBaps “Black’s
Law Dictionary” («lOpugnueckuit
cioBapb biska») onpenenser: «cmnop —
9TO KOH(MIMKT WIM NPOTUBOPEUHUE, 0CO-
OCHHO HMEIOLIMH CIIEICTBUEM HCK»
[15, c. 2052]. B CnoBape llBeiinap-
CKOHM apOUTpakHON accolMaluHu pedb
HJIET O CIOpe IO BOMPOCY, KOTOPHIi
ABISIETCS. apOUTpabenbHBIM, TO €CTh
TaKHM, KOTOPBIH MOXET OBITh pELICH
TpeTheil CTOPOHOH (BXOIHT B €ro KOM-
neTeHnuo) [16, c. 17].

Crnenyer oOpaTUTh BHUMaHWE Ha
TO, YTO pELIEHHE IPABOBBIX CIIOPOB
CHWJIOBBIMH  cITOCOOAaMH  HEBO3MOX-
Ho. [IpuMeHeHHE CHIIBI NPU PELICHUH
MIPaBOBOIO CIIOpa HapylIaeT YCTAaHOB-
JICHHYIO IPOLIEly Py, €ro 00s3aTeabHyI0
COCTABJIAIONIYIO, YTO B pe3yJbTaTe HH-
BEJIUPYET caM mpaBoBoii crop. [IpuBe-
JICHHBIH acIeKT BeCbMa IOKa3aTelbHO
CBUJICTEIILCTBYET O pAa3HHUIEC MEKIY
MPaBOBBIMU KOH(JIUKTAMU M MPABOBbI-
MH CTIOpaMH.

AJpTepHATHBHOE pasperieHue
criopoB (mamee — APC) — OykBaisb-
HBI TepeBox TepMuHa “alternative
dispute resolution” (ADR) c anrmmii-
CKOTO $3bIKa, HO B IOCJIEJIHEE BPEMs,
B CBS3UM C IIMPOKHM IPUMCHEHHEM
crioco6oB APC B ropunnueckoi npak-
THKE MHOTHUX 3apyOexHBIX TOCY1apCTB,
MOXXHO BCTPETHUTb M JIPyI'e TEPMHHBI.
IIpennaratorcs Takue BapuaHThl 000-

3HA4YCHU AJIBTCPHATUBHBIX CIIOCO-
6oB: “additional dispute resolution”
(«momoOMHUTENBHASL CHUCTEMa  paspe-

meHus CIopoBy»), “amicable dispute
resolution” («Ipy’KeCTBEHHOE yperyiu-
poBaHue KOHQUIMKTOBY), “accelerated
dispute resolution” («yckopeHHOe ype-
TyJUpOBaHHE CIIOPOBY»), “‘innovative
dispute resolution” («MHHOBaIMOH-
HOe paspelieHue cropony), “effective
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dispute resolution” («3ddekTuBHOC
paspelieHue CcropoBy»), “‘appropriate
dispute resolution” («mpaBuUIBHOEY,
WM «aJeKBATHOE» paspelleHue CIo-
pos) [17].

XapakTepusysi BHeCyJeOHbIE IpH-
MHUPHUTEIbHBIC NPOLEIYypbl B YaCTHO-
MPaBOBBIX  CIIOpax, IeIecoodpasHo
OTMETHTh, YTO HMX OCOOEHHOCTH 3a-
KJTFOYAeTCsI B OTPECICHUH IIEeNN: TpH-
HSATHE B3aMMOIIPUEMJIEMOTO PCLICHHUS,
KaK IpaBWIO, Ha OCHOBE B3aWMHBIX
yCTYHnok (B OTJIMYME, HAIpPUMEp, OT
TpeTecKoro pa3oupaTenbCTBa).

OCHOBHbBIC YE€PThl HPUMHPHUTEIIb-
HBIX IpOLEeayp:

1) oHM HampaBieHbl Ha MHPHOE
(m10OpOBOIBHOE) YPETyIUPOBAHUS CIIO-
pa, Koraa CTOPOHBI WIM ApPYyrue JuIa,
KOTOpbIC MPUHUMAIOT B 3TOM Yy4acTHE,
COBEPUIAIOT JEHCTBUS 0 MOUCKY B3aH-
MOIPUEMIIEMbIX PEUICHUH;

2) OHH BO3MOXXHBI TOJBKO TIPH JI0-
OpOBOJILHOM BOJIEU3BSBICHHH CTOPOH
[18].

s. JlroOueHKO OTMedYaeT, 4YTO TIo-
CylapCTBEHHOE CyZONPOU3BOACTBO
u APC CylecTBEHHO OTJIMYAKTCS
110 CBOEH CyTH, NPU3HAKAM W IPHH-
uunam ¢Qyskuunonuposanus. APC ne
MOXKET 3aMEHHUTh CyIeOHBIH TOPSAAOK
paccmorpenust npaBbix crnopos. Cy-
JOTIPOU3BOJICTBO — TO OCHOBHOW HH-
CTUTYLMOHAJIBHBIA DJIEMEHT CHUCTEMbI
paspemnieHus CropoB, MOITOMY KaKI0e
TOCYIapCTBO B CBOEM 3aKOHOJATEIb-
CTBE CaMOCTOATENBHO ONpENEIseT,
KaKHe CIOPbI MOTYT OBITh PEIICHBI HC-
KJIIOYMTEIBHO CyJaMHU, a KaKue — MpH-
mensisi APC. CyObexTsl IpaBOOTHOIIE-
HMI MoryT Bocnoib3oBaTbest APC kak
JIOTIOJIHUTEJIBHBIM BAPUAHTOM 3allUTBI
CBOMX IIPaB, OTCTaMBAHHUS HHTEPECOB.
IIupoxoe BHenpenue APC B Ykpaune,
HX HaJuleXxallee MpaBoOBOE PEryJIHpo-
BaHHE, pACLUIMPEHUE Kpyra CIOpPOB,
KOTOpbIE MOT'YT OBITh PELICHBI C IIO-
momipio APC, — mar B HampaBIeHHH
COBEPIICHCTBOBAaHUS MeXaHH3Ma 00e-
CIIEUEeHHS TOCTyNa K MPaBOCYINIO, YTO
SIBIISICTCSL OJHON M3 MPUOPUTETHBIX 3a-
Jad Ha COBPEMEHHOM DTare CO3IaHHs
rocynapctsa [19, c. 38].

Baxno taxxe ormetuth, utro APC
Ternepb CTAHOBUTCS HE NPOCTO paspe-
LICHUEM CIIOPOB, a BKJIOYAET MPEIOT-
BpalleHne KOH(UINKTOB, YIpaBICHHE
KOH(QJIMKTaMH U CIIOCOOHOCTH MPENOT-
Bpamare KoHGuMKTh. Hanpumep, npu

MOCPEAHUYECTBE IS MMOXKIIIBIX JIIOAEH
MMOCPEAHNUYECTBO MOXET OBITH cocpe-
JIOTOYCHO Ha TUTAHUPOBAHUH OyIyIIEeTO
yXO/a 3a CTapIINM 4JICHOM CEeMbH, KOT-
J1a CIIop TI0 TOMY BOIIPOCY, BO3MOXKHO,
emle He BO3HUK. E1le omHUM nmpuMepom
SIBIIIETCA TOCPEHUYECTBO B chepe Ha-
CJeJlOBaHMs, B COOTBETCTBHM C KOTO-
PBIM YJICHBI CEMBU COOMPAIOTCS BMECTE
JUISL MEIUAlMK, YTOOBI CIUIAHUPOBATH
MIPEEeMCTBEHHOCTh CEMEHHOro Ou3He-
ca mepej CIEAYIOUMM IOKOJICHHEM
[20]. IToatomy mpusnaercs, uto APC
HCIIONB3YIOTCA HE TOJIBKO IJIsl paspe-
[ICHUSI PEANbHBIX CIOPOB, HO H IS
MPEAOTBpAIICHUS OyIymHuX MOTCHIIH-
AIBHBIX CIIOPOB MEXAY CTOPOHAMH.

Teopernyeckue MpeACTaBICHUS O
TpeTelicKoM pa3OnpaTesbCTBE U IPYTUX
HETOCY/IapCTBEHHBIX crocobax paspe-
LICHUS CIIOPOB TAKXKE OTIINYAIOTCS 3HA-
YUTEJIbHBIM pa3HoOoOpazueM. B Hauane
1970-x rr. BO3HUKJA TEOpUsSl €IUHOTO
IPaXAAHCKOTO  IIpollecca, CTaBIIas
MPEIMETOM OXKMBJICHHOW JIHCKYCCHH.
H. 3eiinep u ero mocnenoBarenn BKIIO-
YaJlu B TNPEJAMET TI'PaXKAaHCKOTO IpO-
LIECCYaJbHOTO TIpaBa JEATEIbHOCTH
BCEX TOCYAapCTBEHHBIX OPTaHOB (Ha-
psay ¢ CyaoM) W OOIIECTBEHHBIX Op-
raHu3anuii, OCYIIECTBIISIBIINX 3ally-
Ty CYOBEKTHUBHBIX IIPAaB M 3aKOHHBIX
WHTEpPECOB TpaKJIaH W OpraHU3aIHi
(apOutpax, TpeTelickuii cyn, apyrue
rocyIapCTBEHHbIE U  OOIECTBEHHBIC
oprassl), CChIIasiCh HAa OOLTHOCTD Tpe-
Mera 3amuThl. «OObeAMHUTEIbHASNY
TEHJCHIIMS, MIPEJICTABICHHAS B TEOPUH
H. 3eiinepa, B HEKOTOPOU CTENEHH Ie-
pEKIMKaeTCsl ¢ COBPEMEHHOM Teopueit
CIMBWJIMCTUYECKOTO  IOPUAMYECKOTO
npoieccay» [21].

B nokrpune ctpan obmiero mpasa
ceifuac ToKe BCe Yale MPUXOAAT K BbI-
Boxy, uto APC ciemyer paccmaTpuBarh
HE KaK OTIEIbHOE OT TOCYAapCTBEHHOM
cyneOHoM cucTeMsl 00pa3oBaHHe, a Kak
ee HeoTheMJIeMyIo 4JacTb. Tak, B AB-
CTpajuu MPULUIH K BEIBOIY, 4TO0 APC
U TOCYIapCTBEHHAs CHUCTEMa IpaBo-
CyAMs HE OJHODPOJHBIC, pa3jeiibHbIC
U IPOTHBOCTOSANINE CYyIHOCTH. X OT-
HOILIEHHMS CIIOXKHBI U pa3zBUBaroTcs [22].

ArenrctBo Coenunenusix lllTaTtos
AMEpUKH 10 MEXTyHAPOJHOMY Pa3BH-
THIO OTMEUAET, YTO B KOHTEKCTE BEPXO0-
BeHcTBa mpaBa APC moxer:

— TMOAAEPXKaTh U JTOMOJIHATH Cyaeo-

Hy10 peopmy;

— YIY4YLIUTh CUTYalHo ¢ Headdek-
THUBHBIMH CyJaMH;

— pPacIIMpPUTh AOCTYN K INPaBOCY-
IO JUIsE Maslo0OECIEUEHHBIX I'PYII
HaCeJICHHUS;

— COKpAaTUTh BpeMsl PacCMOTPEHUS
CIIOPOB;

— YMEHBIINTh H3ACPKKH Ha pac-
CMOTpPEHHE CIOopa.

OTMedaeTcs, 9YTO B KOHTEKCTE Jpy-
rux nenei passutue APC moxer:

— CTHUMYJIHpPOBAaTh TpaxJTaHCKOE
ydacTue W OOIIECTBEHHBIE IPOIECCHI
st 00JeTYeHHsT DKOHOMHYECKOW pe-
CTPYKTYpH3aIlMd M JPYTHUX COIHANb-
HBIX IIEPEMEH;

— IIOMOYb CHU3UTH YPOBEHb Hamps-
JKeHHs B oOmectBe [23, ¢. 7].

Cnenyet oTMeTuTh, uTo APC MoryT
MPUMEHATHCS B PA3JIMYHBIX OTPACIAX
paBa, 3TO 3aBUCUT OT ILIEJIM CTOPOH.
Cropbl, KOTOpbIE pEHIaloTCs € IOMO-
mpio APC, mopaxaioT kKak mo cyOb-
€KTHOMY COCTaBY, TaK U IO CyMMaM.
WHcTHTyIINMN, KOTOPHIE MPEI0CTABISIOT
ycayru B chepe APC, 3amHTepecoBa-
HBI B COOCTBEHHOM pa3BUTHH, Oecro-
KOSITCSI O CBOEM aBTOPHUTETE, MOITOMY
MMOCTOSIHHO COBEPUICHCTBYIOT IpaBHIIa
BEJICHUs Ipoluecca (B 4YaCTHOCTH, IO
YCKOPEHHOH mpolenype), peKoMeHa-
UM OTHOCHUTEIbHO KOH(IMKTA HHTE-
pecos, cOopa J10Ka3aTenbCTB, OTOBOPOK
B JIOTOBOPE, 00€CNeYUTEIbHBIX MEP.

BoiBoasl. IIpouecc passutus APC
B YKparnHe — CJIOXHBIM U IIUTEIbHBIN.
B ofmiecrBe Takas mpoueaypa 10 cux
[Op HE BOCIPUHUMACTCS Kak IMpH-
BBIYHBIA CITOCOO pa3pemieHns CIopoB,
rpakJaHe OOBIYHO HE BIAJCIOT HHPOP-
Mmanueit o cymHoctu APC, 06 nx npus-
[ATIax, MPEUMYIIECTBAX 110 CPABHEHHUIO
C CyIeOHBIM pacCMOTPEHHEM Jieja.
Bonee Toro, mpodeccuoHambHBIE CO-
oOmiecTBa (FOPUCTHI, aABOKATHI, CY/IbH,
HOTApHUYChI), AaXKe MOHUMAas crienudu-
Ky APC, 4yacTo McuXoJOru4ecku U op-
TaHU3aLUOHHO HE NOATOTOBJICHBI K UX
HCIOJB30BAaHUIO B CBOCH mpodeccuo-
HaJIbHOHN JESTEeIbHOCTH.

Oka3aTh HEMOCPEICTBEHHOE
STHUE Ha M3MEHEHHE CYIIECTBYIOIIETO
noaxona k APC B oOmecrBe, a Tak-
)K€ CONIEHCTBOBATH PACIPOCTPAHEHUIO
9TOW NpOLEIypbl MOTYT CIEAYIOIIHe
MepHI:

1) nuaopmupoBanme rpaxJial u OT-
JIENbHBIX TPOQGECCHOHAIBHBIX T'PYIII
0 BO3MOXHOCTH pa3pelieHus CIOpOB

BJIN-



¢ nomompbio APC, a takxe 000 Bcex
0COOEHHOCTSX;

2) peryiasipHas peaju3anus IMpo-
rpaMM, HalpaBJICHHBIX Ha MOOLIPEHHE
npumenenust APC;

3) obecneueHune HaAJIEKAIIETO Mpa-
BOBOTrO perynmupoBanus APC;

4) pacmIMpEeHHE CEeTH HEIPABUTEIb-
CTBEHHBIX OpPraHU3ANNH, 1EITEITbHOCTD
KOTOPBIX CBsi3aHA C MOMyJspU3anuei
APC.
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MEXAHU3MBI I'PA’KTJAHCKOI'O KOHTPOJIA
3A JEATEJIBHOCTBIO TOCYJAPCTBEHHBIX OPTAHOB

Hpuna POXKJECTBEHCKA/I,
aCTIMPaHT Ka(epbl TOCYJapCTBEHHOTO YIIPABICHUSI 1 MECTHOTO CaMOYIIPaBICHHUS
JIHEponeTpoBCKOro PErHOHAILHOIO HHCTUTYTA TOCYAAPCTBEHHOTO YIIPABICHUS
HanuonansHol akanemMun rocynapcTBeHHOro ynpapieHus npu [Ipesnaente Ykpaussl

AHHOTALIUSA
B crarbe TIEPECUYUCIICHBI MEXaHU3MbI O6I]_ICCTBBHHOFO KOHTPOJIA 32 ACATCIBHOCTBIO OPTaHOB FOCyﬂapCTBCHHOﬁ BJIaCTHU U MECTHOTI'O
CaMOyIIpaBJICHUA. Brisienensr ocHOBHBIE STallbl, IPUHLIMIIbI, (1)OpMI>I 06H_ICCTB6HHOFO KOHTPOJIA. PaCCMOTpCHLI ITOJIOKUTEIIbHBIE CTO-
POHBI MEXaHU3MOB 06IJ_ICCTBCHHOFO KOHTPOJIA 3a ACATCIIBHOCTBIO OPTaHOB FOCYHapCTBCHHOﬁ BJIACTH U MECTHOI'O CaMOYIIpaBJICHUS.
I/ISy‘ICHLI HOBBIE BO3BMOKHOCTH, a TaKXKE Hp06J'ICMI>I, C KOTOPBIMHU MOXXHO CTOJIKHYTBHCA IIPHU PCaIN3allui MEXAaHU3MOB Ha IPAKTUKE.

Buecenbl MNPEAIOKEHHUS 110 COBEPIICHCTBOBAHUIO JaHHOI'O IIpoLecca.
Kuarwuesble ciioBa: 06HICCTB€HHBIﬁ KOHTPOJIb, FTOCYAAPCTBCHHOC YIIPABJICHNUC, MECTHOC CaMOYIIPABJICHUEC, I'PAXKIAHCKOC O6H.IeCTBO.

MECHANISMS OF CIVIL CONTROL OVER THE ACTIVITIES OF GOVERNMENTAL BODIES

Irina ROZHDESTVENSKAYA,

Postgraduate Student at the Department of Public Administration and Local Government
of the Dnipropetrovsk Regional Institute of Public Administration
of the National Academy of Public Administration under the President of Ukraine

SUMMARY

The article lists the mechanisms of public control over the activities of local self-government and state authorities. The main stages,
principles, forms of public control are highlighted. The article considers the positive aspects of the mechanisms of public control over
the activities of state authorities and local self-government bodies. New possibilities, as well as problems that can be encountered
during implementing mechanisms in practice, are explored. The article offers suggestions for the improvement of this proc ss.

Key words: public control, state administration, local self-government, civil society.

IToctanoBka mpodiaembl. OOmie-
CTBEHHBIH KOHTPOJIb JEATCIBHOCTH Op-
raHOB TOCY/IApCTBEHHOI BIACTH U MECT-
HOTO CaMOYIpAaBJIE€HHS HEOOXOAUM s
OTPaHMYEHUS] CAMOBJIACTHS U TIPOM3BOJIA
YMHOBHMKOB. YeM Oosiee oTKpbITa paboTa
rOCYJapCTBEHHBIX OPraHOB M MX JOJIK-
HOCTHBIX JIMIl OOILIECTBY, T€M MEHbIIIE
y HUX BO3MOXHOCTEH 15 3710ynoTrpedie-
HHUS CBOMMH HOJHOMOYMsAMHU. [Ipusie-
Kas HaceJleHHe K yYacTHIO B ITyOINYHOM
YIpPaBICHUH, OPraHbl BJIACTH CIIOCO0-
CTBYIOT MOHMMAHHIO JIIOIbMU MEXaHU3-
MOB MOJIOTOBKH U HPHHATHS YIPaBJICH-
YEeCKUX PELICHHH, 3HAKOMST C IPOEKTaMH
U TUIaHAMH, [PUOPUTETAMH IOJHUTHKH.
Bce 310 mpuBeseT K yKpEIUICHHUIO JI0Be-
pHsi K OpraHaMm BIIACTH U Pa3BUTHIO IPaK-
JIAHCKOTO 00IIeCTBa B CTPaHE.

AKTyaJlbHOCTH ~ TeMbI  HCCJIE10-
BaHUs TOJITBEPXKIACTCS CTCIEHbIO He-
PAacKphITOCTH ~ TeMbl  OOIIECTBEHHOT'O
KOHTPOJISL 3a JEATEIbHOCTHIO OPraHoB
rOCY/IapCTBEHHOTO YHPABJICHHUA M JIOJK-
HOCTHBIX JIMI] MECTHOIO CaMOyIpaBlie-
Hui.  Bompocsl  ycoBeplieHCTBOBaHUS
mpolecca  OOIIECTBEHHOTO  KOHTPOJIS,
MOBbIIIeHUs er0 3()(YEKTUBHOCTH C IOMO-

IIBIO pean3alny HOBBIX METOI0B, (OpM,
CPEICTB OCTAIOTCS AKTYaJbHBIMM, TaK
KaK KOHTDOJIb SIBISIETCS OAHUM W3 WH-
CTPYMEHTAJIBHBIX (PAKTOPOB JEMOKpPATH-
4yeckoro rocyaapctsa [1], obecneunBaeT
MOJACPKKY BIACTHO-OOIICCTBEHHBIX OT-
HOIICHWI B COCTOSHHMH CTaOMIBHOCTH
1 PaBHOBECHS.

Cocrosinne wucciaenopanusi. Cpenn
YUYEHBIX, TMOCBATHUBIIUX CBOW Hay4HBIC
paboTsl BompocaM OOIIECTBEHHOTO KOH-
TPOJISL 32 JICATEIIBHOCTHIO OPraHOB TOCY-
JTApCTBEHHOH BIACTM W OPraHOB MecCT-
HOT'O CaMOYIIPABJICHUS, MOXXHO OTMETUTb
TAaKUX OTEYECTBEHHBIX aBTOPOB, Kak:
A. Auppromia, 0. Butsik, B. I'muputos
[9], U. Hertspesa, A. [yaxo, M. Ena
[1], ¥O. Kosbaciok [4], 1. Kpecuna [3],
A. Kpynnuk [5], A. Jla3op, B. Jlareme-
Ba [6], A. JlurBunoB [2], A. MenbHUK,
T. Iangenko [7], A. IlonropakoB [8],
B. Tuxonos [9].

[eablo u 3aga4yeil cTaTbM SBISIETCS
nccienoBanne GopM M METONOB oOIe-
CTBEHHOTO KOHTPOJIS 3a AESTEILHOCTHIO
OPraHOB TOCYIAapPCTBEHHOIO YHpaBICHHS
U JOJUKHOCTHBIX JIMII MECTHOIO Camo-
YIPaBIICHUS; U3yYCHUE BO3MOXHBIX TPO-

0yeM, ¢ KOTOPBIMH MOXKHO CTOJNIKHYTBCS,
a TaKke PEKOMEHIAlHWil 10 COBEpIIeH-
CTBOBaHMIO MEXaHH3MOB OOIIECTBEHHOTO
KOHTPOJISL.

H3nokenne OCHOBHOTO MaTepHa-
da. JlrogM caMOCTOSATENBHO HM30UparoT
BJIACTh, KOTOpasi JEUCTBYET OT UX MMEHH
U B UX UHTEpecax, MO3TOMY TpaxiaHe
BIIpaBe ee KOHTPOIUpoBarh. OOIIeCTBEH-
HBI KOHTPOJIb OCYIIECTBISIETCSI HA OC-
HOBE CaMOOPTaHM3AIMM TPAXKAAH M0 WX
COOCTBEHHOH MHHUIIHATHBE.

be3 oO0mecTBeHHOr0 KOHTPOJIS Je-
MOKpartusi B YKpauHe BO3MOXKHA, HO 3TO
Oyner JeMOKpaTHs C KOpPYyMIIMPOBaH-
HBIMH YMHOBHUKaMH, HEIPEKTHBHOM
OropoKparueit, Mpou3BOIOM KOPIOPAIINH,
3arpsI3HEHHON OKpY>Karoleil cpenoi, He-
KaueCTBEHHBIMH TOBAapaMH U YCIYTaMH,
YIIEMJICHHEM TIpaB MEHBIINHCTB U Ys3-
BUMBIX Tpymn HaceneHus. Kpome Toro,
OOIIECTBEHHBI KOHTPOJb YITydlIaeT Ka-
YEeCTBO TOCYNAPCTBEHHOTO M MECTHOIO
yrpasnenus. Yepe3 o0IIeCTBEHHBIA KOH-
TPOJIb BIACTDH MOJNy4YaeT OOPATHYIO CBSI3b
OT o0lIecTBa U MOXET KOPPEKTUPOBATDH
CBOU JICHCTBUSI, pearupys Ha MoTpeOHo-
CTH M MHTEPECHI KHUTENCH [5].



LEGEA SI VIATA

CTONKHYBIIMCh CO CJAObIMHM  IIEH-
TPaJbHBIMU, PETHOHAIBHBIMU ¥ MYHUIIU-
HaJbHBIMHU TOCYIAPCTBEHHBIMU CTPYKTY-
pamu, rpakJIaHcKoe 00IIeCTBO, 0COOEHHO
Ha MECTHOM YpPOBHE, 3a4acTyl0 MOXET
BHECTH CYIIECTBEHHBIN BKJaJ B obecrie-
YEeHUE KOHTPOJIA 3a MPETOCTABICHUEM OC-
HOBHBIX COLIMAJIbHBIX YCIIYT.

PaccMoTpuM psii MEXaHH3MOB, KO-
TOpPBIE MOTYT HCIOJIB30BaTh B CBOCH
JIeATEIIBHOCTH TpaXk[IaHe U OOIIEeCTBEH-
HbIC OpPraHU3alUM AJIsI KOHTPOIIS 3a Jies-
TEJIBHOCTBIO T'OCY/aPCTBEHHBIX OPIaHOB.
OTH MeXaHU3Mbl CIIOCOOCTBYIOT OO0Ib-
meil Npo3payHOCTH M IMOAOTYETHOCTH
TOCYAapCTBEHHBIX OPraHOB M OPraHoOB
MECTHOTO CaMOyIIpaBJIeHUs Tepes olle-
CTBOM, a TaK)Ke HO3BOJISIIOT CHU3UTh YPO-
BEHb KOPPYIILHH, TIOBBICUTH YPOBEHB J0-
BEpUs K IPABUTEIILCTBY.

MexaHu3MbI 00IIECTBEHHOTO KOHTPO-
JI51 IO3BOJISIFOT OOBIYHBIM TPAXKIaHAM OIIe-
HHMBaTh Ka4eCTBO MPOLECCOB YIPaBICHHS
HAa MECTHOM MJIM OOJIACTHOM YPOBHSIX.

1. [ponykruBHas paboTra MECTHOTO
ynpasnenus: (nanee — [IPMY) npenrmo-
JlaraeT COBMECTHBIE YCHIIMS JUIsl OIpee-
JICHUs TOTO, KaKHE MOJHOMOYHS PYKOBO-
JSIIUX OPTaHOB HEOOXOIMMO YKPEIHTH,
4TOObI JOOUTHCS MPOLYKTUBHOIO YIIPaB-
JICHUsI, COCPEOTOYMB BHHMAaHHE Ha Ta-
KHX TPU3HAKaX MPOJYKTHBHOIO yIIpaBlie-
HUSL, KaK: 9()(EeKTHBHOCTH, BEPXOBEHCTBO
3aKOHA, IIOJOTYETHOCTh, Y4acTHE U CIIpa-
BennuBocTh. [IPMVY nenaer ympasnenue
Ha MECTHOM YpOBHE 00Jee KOHKPETHBIM,
ocs3aeMbIM, B PE3yJbTaTe 4ero 3amHTe-
pPECOBaHHBIE CTOPOHBI MOTYT OOCYIHTbH
Ka4yecTBO, a 3aTeM IUIaHUPOBATh U IPHHU-
MaTb MEpbI ISl yITy4IICHUs CUTYall|H.

2. I'pakmaHCKHE KOHCYNBTAHTHI (MU
KOHCYJIBTaTUBHBIE OFOPO TpakIiaH) Mmpeso-
CTaBILIIOT TpakiaHaM HHGOPMAIHIo 00 UX
npaBax, OECIIaTHBIC ¥ He3aBUCHMBIC KOH-
CydbTalluM, 3alMINAIOT TIPaBa TIPaXIIaH.
OHM He3aBHUCHMBIE, HEMPaBHUTEIIHCTBEH-
HBIE, TpeJHAa3Ha4YCHHBIC YIS ITIPEIOCTaB-
JIeHUs TpakKJaHaM HMH(OpPMald U KOH-
CyJbTallMi 110 BOIPOCAM IIPaB YesIOBEKa,
(hMHAHCOB, 3aIIUTBl JIETeH, 3alUTHI HO-
Tpedureneit 1 Tomy nogobHoe. OHM TaKoKe
UTPAlOT BXHYIO POJb B IPEIOCTABICHUN
uHpopmalmu o mnpodiemMax rpakiaH, OT-
BETOB TOCY/AapCTBEHHBIX CYOBEKTOB H CO-
JICUCTBUU TPSIMBIM OTHOILEHHSM MEXIY
rpakaaHaMH M TrocylapcTBoM. B Takmx
0ropo MHOTJA €CTh OJVMH WM JIBOE IUIaT-
HBIX COTPYIHHKOB, HO, KaK IPaBUIIO, TaM
paborator 10OpoBONbLEL  KiroueBeMu

(YHKIHMSAMA TPKIAHCKHX KOHCYJIETAHTOB
ABJISICTCS TIPEIOCTABICHHUE IPAXJaHAM CO-
OTBETCTBYIOIEH MH(DOPMALINK, IPaBOBOH,
MH(POPMAIIMOHHON WM COLMAJIBbHOM TO-
MOILIH, MOJICPIKKA FPaXkJIaH B peaii3alum
UX TPaB U OOS3aHHOCTEH, peleHue po-
0JieM U y4acTue B OOIIECTBEHHOMN KU3HM;
3aIUTa npaB U OIarocOCTOSHUS TPaXaAaH
(nampuMep, myTeM J0OOMPOBAHUS TOJH-
TUKA W3MCHCHUSI WJIM YIy4LICHHS TOCYy-
JAPCTBEHHBIX YCIYT Ha MECTHOM WIIH Ha-
[IHOHAIEHOM YPOBHE).

3. CounanbHble KOHTPAKTBI IS yCH-
JCHUS TOJMTHYECKOH IOZOTYETHOCTH
(manee — CKVYIIII), To ecTh 3aKIIIO4AIOTCS
COINIALICHHUS MEXJY TpakIaHaMH U BbI-
OOpHBIMU JOJDKHOCTHBIMU JIMLAMH (MJIH
KaHIUIaTaMK) O COACHCTBUU MPO3PAYHO-
MY M TIOJOTYETHOMY YIPaBJICHHIO.

OHHU SBISIIOTCS MHCTPYMEHTaMH CO-
[[HAIBbHOIl OTBETCTBEHHOCTH, MHHIIMHPO-
BaHHBIMU TPYNIIAMHU TPXIaH Ul MpPH-
BJICUCHUSI TOCYJapPCTBEHHBIX CITYKAIIHX,
MOJINTHKOB ISl KOHTPOJIS UX TIOBEACHHS
U MIX JICSITEJIbHOCTH B 4AaCTH TIPEOCTaBIIC-
HUS YCIIYT, TOJHOMOUMH 1 00s3aHHOCTEH
rocyaapcTBeHHbIX cayxamux. CKVYIIIT
HalleJIeHbl Ha o0ecriedeHne PeryisipHOro
MHTEPAKTHBHOTO JHAJIOra MEXIy Ipax-
JJaHAMHU-U30UpPaTEeNIIMA M COOTBETCTBYIO-
UM TPABUTEIBCTBOM / IMOJIUTHYECKHM
JedTeseM JUIsl BBIIOJHEHUS CBOMX 00s-
3aTeNbCTB, IMPEILYCMOTPEHHBIX B ILIaHE
pa3BUTHS, ONPENCICHHOM Ha OO0IIea0-
ctynHeIx 1wiardopmax. Lemsio CKVYIIII
SIBJISICTCSL TIOOILIPEHUE AKTUBHOTO TIpPaK-
JTAaHCTBA, YTO BeJET K COATaHCHPOBAaHHBIX
OTHOMICHHH MEX/y MOJIUTHKAMH H IPaxk-

JaHaMH — CYOBEKTaMM TI'PaXkIaHCKOTO
obmiecTsa.
IIponecc CKIIB mnpenycmarpuBaer

TITh 3TANOB JCSTEIBHOCTH, BKIFOYAs IIPE/i-
BBIOOPHBII U TIOCJIEBBIOOPHBIIT ITAITBI.
Oran 1 — npeassidbopHas daza. Dop-
MYJIHPOBKA MOBECTKH JHS JJIs1 00IeCTBa:
(GopMynHpOBKa HPEANojaraeT — CepHio
OTPACIICBBIX KOHCYJIBTAIIMU UTUTEIILHO-
CTBIO OT 2 10 4 4acoB, HA ypOBHE Cella,
[0 MCHBIICH Mepe 3a Mecsl 0 Hadaja
n30uparenbHbIX KammaHuid. IloBecTka
nHs («HapopHast mporpamMma) TOTOBHTCSE
Kak MaHH(peCT KOJUICKTHBHBIX, YHAPHIIN-
POBaHHbIX, IPUOPUTETHBIX 3a/1a4 Pa3Iny-
HBIX COLMAIbHO-IKOHOMHYECKUX TPYIII
(pepmepoB, paboumx, >KEHIIMH, MOJIO/Ie-
KM, TMOCTABIIMKOB M T.[.), U Harpapisi-
eTCsl MONUTHYSCKUM KaHauaaram. [laiee
B TEUCHHE MECSIa MPOXOJHUT MOATOTOBKA
dopyma KaHAWAATOB, BKIIIOYAS DS Me-
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ponpusATHH OONIECTBEHHBIX OpraHM3a-
it Ut 00HAPOIOBAHUS U MPOJBIDKCHUE
C TIOMOIIBIO TIJIAKATOB B ITyOIIMYHBIX Me-
cTax (phIHKaX, OCTaHOBKaX OOIIECTBEH-
HOTO TPAHCIIOPTa W MPAaBUTEIHCTBEHHBIX
3nanusAx). IlepBblif 3Tam  3aBepruaercs
OIIPE/ICNICHUEM  IIPEJBIAYIIUX  CPOKOB.
PaspabarbiBaeTcst COIVIAIICHUE MEXKIY
IPaKIaHCKUMU OPraHU3alUsIMU U Hpel-
CTaBUTEJISIMU TPAKIAH.

Oran 2 — KaHIUIATCKUE POpyM, KO-
TOPBIH OOBEMHSET BCEX KAHIUIIATOB Ha
BBIOOpAx JuIst OOMEHA JTMYHBIMU CBSI3SIMHU
¢ MecTHbIMM IpaxkgaHamu. Ha ®Dopyme
TIPEACTABISACTCS TOBECTKA IHS, AaHAIN-
3UPYIOTCS OTBETHI OT KaHIHJIATOB OTHO-
CHUTENBHO 3HAYNMBIX npobiem. Hamame
MpeACTaBUTENeH CPEJICTB MacCOBOM HH-
¢dopmannu Ha Popyme 04eHb BaXHO JUIs
KaHJIMJ]aTOB, OHO 00ECIeYnBACT MPOJIBHU-
JKEHHE U paclipocTpaHeHne HH(OpMaLuu
JUIS LIMPOKOM OOIECTBEHHOCTH, IOKY-
MEHTHPOBAHU TIPOIecca, MOAMMCAHHBIX
COIIALICHUH M TIPUHATHIX 0053aTEJIbCTB.

Otan 3 — nognucanre CKVYIIII. Dror
STl MPeAyCMaTPUBACT 3aKII0YEHHE KOH-
TpaKTa MEXIy IpakIaHaMH-H30upaTens-
MH U Kaauaaramu. [lo morosopy mexmy
n30MparesIMi ¥ KaHAWAATaMU TIOCIIEe-
HHUE, €CIIM OHU BBHIOpPAHBI, COIVIALIAIOTCS
HECTH OTBETCTBEHHOCTH 3a MOCTOSHHYIO
MyOIMYHYIO OIEHKY WX AESTeTbHOCTH.

TMocnessibopHas ¢pa3a. [lesareabHOCTD
Ha 3TOM 3Talle HaYMHACTCS I0CJe TOro,
Kak BbIOpaHHBIE JMIA 3aCTYIAIOT Ha CBOU
JOJDKHOCTH, U B OCHOBHOM IPUBIICKAIOT
n060upoBaHKe /sl TIPUHSATHUSI 3aKOHOMA-
TENbHBIX PEIICHUH B LEISIX MHCTUTYLHU-
OHAJTM3ALMHU TTOJOKEHHH TOCHUHMOHNUTO-
pHHTa ¢ OHOPKETHBIMU aCCUTHOBAHUSIMH.

Ortan 4 — MOHUTOPHUHT U OIEHKA pe-
3yapTaroB. Kak mpaBmiio, HHTepaKTHBHAs
o0ImecTBeHHas mIaTgopma, KoTopas Ciry-
JKUT MEXaHW3MOM JUIsi OOpaTHOW CBSI3U
¥ Toayn MHQOpMAaNnU, KOTOpYyIo Moce-
IIAOT THICSYN N30Mpareneil 1 n30paHHbBIX
JMODKHOCTHBIX Juil. Llems myOmmyaHOM
1aT(hOpMBbl 3aKITI0YAETCS B OLEHKE (hak-
THYECKUX PE3y/IbTaTOB  JEATEIbHOCTH
BBIOOPHBIX JIOJUKHOCTHBIX JIMII IO CpaB-
HEHHIO C UX IPeIBbIOOPHOI raTdopmoit
u ycnoBusimu rocdunyciyr. Ouenka ja-
ercs nociae okonuanus 100 nHel B JOIK-
HOCTU U KaXK/[pleé IIECTh MECSIEB MOCIe
storo. CpencrBa MaccoBoil HH(GOpMaLUK
UIPAIOT YPE3BBIYAIHO BaXKHYIO POJIb, HO-
Morasi TIepeCMOTPETh 00sI3aTeNbCTBA TIe-
pen BeIOOpamMH, MOKa3aTh Pa3BHTHE IIPO-
TpaMM U TPOEKTOB.
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Oran 5 — UHCTUTYLMOHAIU3ALMS
CKVIIIIL. Dto dopmanu30BaHHBIA MPO-
LIECC, MPH KOTOPOM I'PasKAaHCKUE OpPraHu-
3alUHM CO3HATENBHO M aKTHBHO TPOBOJST
peKJIaMHbIe KaMITaHUHU, HATIPABJICHHbBIE HA
OpraHbl MECTHOTO CaMOYNpPaBICHUS AT
MPUHATHS COOTBETCTBYIONINX PEIICHUI
n pacropspkennit B pamkax CKVIIIL, a
takke koHTpob CKVYIIII 3a GromkeTHBI-
MU aCCHUTHOBaHUSMH.

OTOT MEXaHW3M IO3BOJIUT JTOOHUTHCS
TaKUX U3MECHEHHH!

1. Bopeba ¢ xoppynuueii. YHHKaIb-
HOE TPEUMYIIECTBO OOIIECTBEHHOTO KOH-
TPOJIS 3aKIIFOYACTCSI B TOM, YTO OH HOBBI-
[1aeT NPO3PAYHOCTh U MOJOTUYSTHOCTH HE
TOJIBKO OOIECTBEHHOCTH, HO U YaCTHOTO
CeKTopa. YKpeIUIsIeT JoBepue K rocyaap-
CTBEHHBIM YUPEIKJICHUSM U CIOCOOCTBYET
ux 3bdexruBHOI padore. OOuIECTBEH-
HBI KOHTPOIb TPETOCTABISIET BO3MOXK-
HOCTB JUISl yJacTHs TPayKIaHCKOTo o01e-
CTBa B IIPOLIECCAxX yIPABICHUS, PaCIIHPSI
TEM CaMBbIM COTPYAHNYECTBO ¥ CHHEPTHIO
MEXIYy TOCYIapCTBOM U TPaXIAHCKUM
00111eCTBOM.

2. CKVIIII nmpensTcTByeT HE3aKOH-
HBIM JICWCTBHSM, HAIIPUMED: 3JI0YIOTpe-
OJICHUIO OOILIECTBEHHBIMU CPEICTBAMH,
3a7epXKKaM / HesiBKaM, HeapheKTHBHOMY
TUIAHUPOBAHHUIO / OFOMKETHPOBAHHIO TIPH
peanm3anuy IPOEKTOB, a TaKKe HEeITHU-
HOMY TTOBEACHHIO TOCYIaPCTBEHHBIX CIIy-
sxammx. CKVYIIIT nmo3Bonut ycosepieH-
CTBOBAaTh CUCTEMY KOMMYHHKAITIH MEX]TY
00IIIecCTBOM M OpraHaMH TOCYIapCTBEH-
HOI1 BIIacTH.

3. Wuuumarusel CKVYIIII npeanona-
raloT TEH/IEPHOE PaBEHCTBO, Olecrevu-
BAIOT peai3allyio MPaB KCHIIUH U mpe-
NOCTaBIICHHE  IKEHIIHHAM-KaHMIaTaM
PaBHOTO OCTYTA K MOTUTHUECKUM JOJIK-
HOCTSIM, JIUJICPCTBY.

4. CKVIIII o6mamaroT MOTEHIHAIOM
Uit co3nanust 3pdexra uctopun ycriexa,
KOTOpPBIE BIOXHOBIIAIOT JAPYTHX AKTHBHO
BHEJIPSITH COITMAJIBHBIE KOHTPAKTHI IS
MPO3PavyHOrO M TOMOTYETHOTO YIIpaBIIe-
HUSL.

5. CKVIIII sBistoTCsS MOIIHBIM Me-
XaHU3MOM Jisl (QOPMHPOBAHHUS ITOJIUTHU-
YEeCKOM OTBETCTBEHHOCTH y YHHOBHHKOB
U HampaBlieHbl Ha OObEIUHEHUE JIOMICH,
AKTHBU3AIMIO OOIIECTBEHHOCTH.

TIpoGiembl, ¢ KOTOPBIMU MOXKHO CTOJI-
KHYTBCSI:

1. DddexruBHbli  00IIECTBCHHBIN
KOHTPOJIb 3aBHCHUT OT CTETIEHH CBOOOMBI
nHPOPMAIMU, JOCTyHa K COOTBETCTBY-

FOLITUM
1 JIOKyMEHTaM, IyOINIHOTO pacrpocTpa-
HEHHs CBeJeHui. BaxxHo, 4TOOBI Mexa-
HU3MBI OOILECTBEHHOT0 KOHTPOJSI ObLIH
JIOCTYNHbI, He3aBUCUMbI. Takum Ily-
OIMYHOE yJacTHEe HEMpPaBUTEIbCTBEHHBIX

MpaBUTCIIbCTBECHHBIM  JTaHHBIM

OopraHu3anuii B KOHTPOJE SIBISETCS akK-
TyaJbHBIMH U Haubosiee 3(PHEeKTHBHBIM,
KOTZIa Pe3yabTaThl 0OHAPOIYIOTCS, & CO-
OTBETCTBYIOIINE JIHCTBUsI OymIyT ypery-
JIUPOBAHBI 3aKOHOIATEIIECTBOM YKPAHUHBI.
DTO0 MO3BOJIUT 3AIUTHTH OOBIYHBIX TPaK-
JIaH U «OCBEJIOMHUTEIIECH» OT BO3MOXKHBIX
yIpos.

2. Mexanmsm CKVIIIT moxer ObITH
OYeHb YCIIEIIHBIM B MaJIbIX TOpOJaxX H Ce-
JIax, MEHee YCIEIHBIM B KPYITHBIX TOPO/IaX.

3. IlpuBneyeHue U y4acTue rpaxyaH.
VdacThe KpPUTHYECKOH MacChl Tpa)<iaH
HMEeT pelllarollee 3HAYCHUE, MOCKOIbKY
MOJIMTUKK BCErja 0O0ATCsS OONBIIMHCTBA.
I'paxknanckue  OpraHu3ald  JOJDKHBI
MOOMJIM30BaTh OOIIECTBEHHOCTh M 00e-
CIICYUTh KPUTHIECKYIO MAacCy, YTOOBI KO-
MaH/1a IPUBJIEKIa BHUMAHHE TIOJINTHKOB.,

4.  OOIIECTBCHHBII ~ MOHUTOPHHT
U TIPO3pavyHOCTh. M30paHHBIE IHAEPHI
CKVIIIT o6s3aHbl MyONUKOBaTh IEpU-
OIMYECKHE OTYEThl, OOMEHHBAThCS 3a-
KOHOJATEJIbHBIMU W HCIOJHUTEIBHBIMU
IJIJAaHAMH M I103BOJISITh OTCIIEIKHBATh HMX
a¢pdexruBHOCTD. Takue Mepbl MOATAIKHU-
BAaIOT IMOJIUTUKOB K IOCTOSIHHOMY Iiepe-
CMOTPY CBOMX IIaT()OPM U MOOIIPEHHIO
MOJIMTUYECKOM BOJIM K BBIIIOJHEHUIO CBO-
ux obemanuii. OTyeTsl 00 UX JEATEINb-
HOCTH TaKXe JOJKHBI OBITH JOCTYITHBI
00IIIECTBEHHOCTH.

5. CpenctBa MaccoBoit mH(pOpMaUN
(mamee — CMU). Ponrs CMU nmeer pemra-
folee 3HAuYeHHWE Ui PaclpoCTpaHEHUs
COOTBETCTBYIONIEH HH(POPMAIIHX JUTS U~
poxoli OOIIECTBEHHOCTH M TOBBIIICHUS
KPUTHYECKOH OCBEJOMIIEHHOCTH O IIPO-
Oiiemax.

BeiBoabl. PeanbHoe rpaxkiaHCcKoe
00IIIECTBO — ATO OMPEICIICHHOE COCTOsI-
HUE 00IIeCTBEHHBIX OTHOIICHHUH, ITPU KO-
TOPOM CO3[1aeTCsl BOBMOXKHOCTD ISl yda-
CTHSI BCETO HApOIa M KAXKIOTO YeTOBeKa
B TOCY/IapCTBCHHOM YIIPABICHUH, & TAKIKE
pacrnpenenecHud W YIpaBICHHH OOIIe-
CTBEHHBIMH PECYypCaMHU.

D¢ dexTrBHBIN 00IIECTBEHHBIH KOH-
TPOJIb 32 JESATEILHOCTBIO TOCYIAapCTBEH-
HBIX OPTaHOB BO3MOKEH IPU CBOOOTHOM
JIOCTyTIE K HHPOpMaIN

JlanbHeliliee  COBEpIICHCTBOBAHUE
MEXaHU3MOB pean3alii OOIIECTBEHHO-

r0 KOHTPOISI IOJKHO OCYLIECTBIISATHCA
IyTeM PacIIPeHus ero HopM U METOMOB,
OTpabOTKU IPABOBBIX U OPraHU3ALUOH-
HBIX MEXaHU3MOB OTBETCTBEHHOCTH T10[-
KOHTPOJBHBIX OOBEKTOB OOIECTBEHHOTO
KOHTPOJISL 32 BbISBJICHHBIE HapYIICHHUS.
HeoOxonumo cnenyromiee: obecriedeHue
OOIIECTBEHHOH JIETUTUMHOCTH CyOBeK-
TOB OOIIECTBEHHOIO KOHTPOJIS, MOBBI-
IIEHUE MX NPO(ECCHOHAIBHOIO YPOBHS,
crienuann3anys oOIECTBEHHBIX KOHTPO-
JIEpOB B COOTBETCTBYIOLIMX cepax ocy-
IIECTBIECHUSI KOHTPOJIS, pa3paboTka Me-
XaHU3MOB TIPEIOTBPAILEHHS KOPPYNIUH
B HX CpeJie.
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CYBBEKTBI OPTAHU3ALIMU
B3AUMOJIEVICTBUSA U KOOPIUHALINH
JNESATEJILHOCTH MTPABOOXPAHUTEJILHBIX
OPTAHOB HA PETMOHAJILHOM YPOBHE

Anarommii PYCEIKHUU,
KaH/U/IAT FOPUIUUECKUX HAYK, COMCKATEb
XapbKOBCKOTO HAIIMOHAIBHOIO YHUBEPCUTETA BHYTPEHHUX JICIT

AHHOTALUA

B crarbe Ha ocHOBe aHanM3a Hay4YHBIX B3IVIAZOB YUCHBIX U HOPM AEHCTBYIOLIETrO
3aKOHOJIATEIIbCTBA MIPEUIOKEHO aBTOPCKOE ONPEAEIICHHUE TOHATHS CYObEKTOB OpraHHh3a-
[IUM B3aUMOZCHCTBHS U KOOPJMHALIUH JICATSIbHOCTH IPABOOXPAHUTEIILHBIX OPIaHOB Ha
PErMOHAILHOM YPOBHE, MOJI KOTOPHIM IPEJIOKEHO NOHUMATh OPraHbl ITOCYIapCTBEH-
HOIl BJIACTH, KOTOPBHIC B COOTBETCTBHM C HOPMaMH JCHCTBYIOIIETO 3aKOHO/ATENILCTBA
YKpauHbl HaJeJI€Hbl COBOKYITHOCTBIO MOJIHOMOYMH Ul TOTO, YTOOBI CO3/1aTh BCE He-
00xoAnMbIe YCIOBUS (OpraHN3allMOHHbIE, MaTePUAIIbHO-TEXHIYECKUE 1 TIPABOBbIE) 1S
obecrieueHHs HaJIekKalIeil 1 Ka4eCTBEHHOW COBMECTHOM pabOoThI TPaBOOXPAHUTEIBHBIX
OpraHoOB Ha PErHOHAIILHOM YPOBHE ISl IOCTHXKCHHSI KOHEUHOM 11eJIN UX JIeSTEIIbHOCTH.

KiroueBble cjioBa: B3auMoJeHCTBUE, KOOPAUHALUS, CyOBEKT, TIPABOOXPAHUTEIIb-
HbIE OPTaHbl, PETHOHATIBHBIA YPOBEHb, KIaCCU(UKAIINA.

SUBJECTS OF THE ORGANIZATION OF INTERACTION
AND COORDINATION OF THE ACTIVITIES
OF LAW ENFORCEMENT AGENCIES AT THE REGIONAL LEVEL

Anatoliy RUSETSKIY,
Candidate of Law Sciences, Applicant
of Kharkiv National University of Internal Affair

SUMMARY

The author of the article based on the analysis of scientific points of view of
scholars and the norms of the current legislation, has offered own definition of the
notion of subjects of the organization of interaction and coordination of the activities
of law enforcement agencies at the regional level, which the author has suggested to
understand as the public authorities, which in accordance with the current legislation of
Ukraine, are endowed with the necessary authority to create all the necessary conditions
(organizational, logistical and legal) for ensuring both baking adequate and high-quality
collaboration of law enforcement agencies at the regional level in order to achieve the
ultimate goal of their activities.

Key words: interaction, coordination, subject, law enforcement agencies, regional
level, classification

IMocranoBka mnpodaembl. Konctu-
Tynust YKpanHBl TIPOBO3IJIACHIA, YTO
YeNOBEK, €r0 XXM3Hb U 370POBBE, YECTh
U JIOCTOWHCTBO, HENPUKOCHOBEHHOCTD
U 0e30MacHOCTh NPU3HAIOTCA B YKpauHe
HAaMBBICIICH COLMANBHON IIEHHOCTBIO.
IIpaBa 11 cBOOO/BI UEIIOBEKA M MX FAPAHTUH
OIIPE/ICIIAIOT COJACPIKAHUE U HaIpaBiICH-
HOCTb AesATeNbHOCTH Tocynapcrsa. Ciie-
JIOBATEJIbHO, TOCYIAPCTBO Yepe3 YMOIHO-
MOYEHHBIE OpPraHbl JOJDKHO 00ECIeYUTh
3alIUTy TakuX HpaB U cBoOon. OngHuM
U3 KJIIOUEBBIX OPTaHOB B 3TOM KOHTEKCTE
SIBISTFOTCST TIPABOOXPAHNUTEIILHBIE OPTaHbI.
OpHaKo BEIMOJHEHHE MPAaBOOXPAHUTEIb-

HBIMH OpPTraHaMH CBOMX KIIFOYEBBIX (DyHK-
LU BO3MOXHO JIMIIb TIPU YCIOBHH HX
B3aUMOJICHCTBHS U KOOPAMHAILMU UX Jie-
srenbHOCTH. OTMETHM, 4TO oOecredeHne
pe3yAbTaTUBHOM COBMECTHOM JIEATEINb-
HOCTH NPaBOOXPAHUTEIBHBIX OPIaHOB Ha
pErvOHAILHOM YPOBHE HEBO3MOXKHO 0e3
coznanusi A(P(HEKTUBHOTO aIMHHHCTpA-
TUBHO-TIPABOBOTO MEXaHMW3Ma B3anMO-
JIEHCTBHUSI 1 KOOPIUHAILINH JESITEEHOCTH
YKa3aHHBIX OPraHOB TOCYIapCTBEHHOI
Bractd. OIHUM W3 B@KHBIX DJIEMEHTOB
CTPYKTYPBI 8 IMHHUCTPATHBHO-TTPABOBOTO
MeXaHH3Ma B3aUMOJICHCTBHUS M KOOP/IMHA-
LUK JeATEeIbHOCTH IPAaBOOXPAHUTEIIBHBIX



N DECEMBRIE 2018

OpraHOB Ha PErHOHAILHOM YPOBHE SIBIISI-
FOTCS CyOBEKThI TAKOTO B3aUMOJICHCTBHSL.

CocrosiHue wucciaenopanusa. Ort-
JIeNbHbIe TPOOIEMHBIE BOMPOCH B3au-
MOJICUCTBHSL M KOOPAWHALUHU JESTellb-
HOCTH TPaBOOXPAHHUTEIBHBIX OPTaHOB
B CBOMX HAy4YHBIX TpydaX paccMaTpu-
pamu U.B. ApucroBa, K.B. Tapacenko,
B.B. Tormumii, B.I1. Kopx, A.A. baanypka,
A.H. Kimroes, A.H. My3sruyk, B.B. Coxy-
penko, M.K. bunonun, B.U. lllunkapyk,
H.A. I'pomos, JI.B. lllecrak, B.. ®enuk,
B.B. unos, M.B. 1ipuk, /1.B. [Ipuma-
yenko, C.B. Tonosareiii, C.B. IlleBuyk,
B.JI. Txauenko, JI.JI. boraueBa u mHO-
rue npyrue. OJHaKo, HECMOTPs Ha OOJIb-
I0€ KOJIMYECTBO HAYYHBIX Pa3paboToK,
B IOPUIUYECKOH TUTEPaType OTCYTCTBYET
KOMIUIEKCHOE€ HAydyHO€ HCCIe0BaHuE,
MOCBAIIEHHOE CYOBEKTaM OpTaHU3aluu
B3aMMOJICHCTBUS M KOOPIWHALIUU JIesI-
TEJIFHOCTH TPAaBOOXPAHUTENBHBIX OpTa-
HOB Ha PETHOHAJILHOM ypOBHE.

Ieanlo u 3aga4eil cTaTbM SBISICTCS
OTIPEJeNTUTh MOHATHE CyOBeKTa OpraHu-
3alUH B3aMMOJICUCTBHS W KOOPAWHALINHI
JeSITeIEHOCTH TTPABOOXPAHUTEIBHBIX Op-
TaHOB Ha PETHOHAILHOM yYPOBHE.

H3noxeHne OCHOBHOTO MaTepHa-
ma. HaunHasi paccMoTpeHHE OCHOBHOTO
BOIMpOCA, MPEXIE BCEro, OTMETHUM, YTO
B Haubosee oOIIeM MOHUMAHUU CyOb-
eKT — 9TO KOHKPETHBIH YYacCTHUK OIpe-
JICJICHHBIX IIPABOOTHOLICHUM, KOTOPBIA
B COOTBETCTBHHM C HOpPMaMH J€HCTBYyIO-
IIETO 3aKOHOAATEIhCTBA Ha IeNIeH Opesie-
JICHHOW COBOKYITHOCTBIO CYyOBEKTHBHBIX
MpaB W IOPUAWYECKHX OOS3aHHOCTEH,
TO €CTh ONpEJIeIEHHBIM IPABOBBIM CTa-
TycoM. B 1opuamdeckmx cioBapsx 00-
paiaercsi BHUMaHHE Ha TO, YTO B MpaBe
CYOBEKT — 3TO, MPEXKJE BCEro, «CyOBEeKT
MpaBay, 1MoJ{ KOTOPHIM IMOHUMAETCS JIUIIO
(pusnyeckoe 1 IPUANIECKOE) KaK yIacT-
HUK TPaBOOTHOIICHUIA, KOTOpOe MO 3a-
KOHY 005aiaeT CIIOCOOHOCTBIO HMETh
U OCYIIECTBISITh HEMOCPEACTBEHHO HIIN
yepe3 MpeACTaBUTEN NpaBa U IOpUANYIe-
cKkre 00S3aHHOCTH CO BCEMH NPABOBBIMHU
MOCTIEACTBUSAME  (TIPaBOCYOBEKTHOCTHIO)
[1, c. 662—663]. CornmacHO TOYKE 3peHHS,
KoTOpyto BeIpakaeT A.B. Bpynumackui,
CYyOBEKT — JTO UENOBEK, JIFOAN Ha CaMOM
BBICOKOM ISl K@XXJIOTO M3 HUX YpPOBHE
AKTHBHOCTH, IIEJIOCTHOCTH, aBTOHOM-
HOCTH W Jp.; co3Jarelib COOCTBEHHOI
HCTOPUH, CBOETO XHM3HEHHOTO MYTH; TOT,
KTO OCYLIECTBISIET JeSITEIbHOCTD, 00IIIe-
HUE, TOBEJICHHEe, CO3epIaHUue U JPyrue

BUJIBI CHEU(UYECKH YEIOBEUECKON aK-
TUBHOCTH: TBOPYECKOM, HPABCTBEHHOM,
cBobomHOW W ap. [2, c¢. 331]. Ydensrit
TaK)KE OTMEYALT, UTO CYyOBEKT — ITO «Ka-
YEeCTBEHHO OIPEIEICHHBIN crlocob camo-
OpraHu3anyH, CaMOpPETYISIIHN, COTJIaco-
BaHUS BHEIIHUX U BHYTPEHHHUX YCIIOBHUH
AKTUBHOCTH, LIEHTP KOOPIMHAIMU BCEX
[ICUXWYECKUX IIPOLECCOB, COCTOSHHUIA,
CBOMCTB, CIOCOOHOCTEHN, BO3MOXKHOCTEMH
(1 orpaHWuYeHHM) JUYHOCTH, KOTOPBIiA
COOTHOCHUTCSI ¢ OOBbEKTHUBHBIMHU U CyOBbeK-
THUBHBIMH (11U, TPUTA3AHUSA, 3a]1a4H1) YC-
JIOBHSIMH JESITETILHOCTH | 1p. [2, ¢. 331].

CoracHo uiocodckoMy  CI0BapIO
B.JIL Ilerpymenko, «cyObeKT» — 3TO HC-
XOJIHOE TIOHSATHE CYKACHHS, K KOTOPOMY
OTHOCSITCSI BCE OCTaJbHBIE €r0 COCTaBIIs-
omiye, Harpumep, npenukar. Kpome toro,
OTMEYACT YUCHBIH, TEPMHH «CyOBEKT»
MOKHO OIPE/IEIUTh KaK 4eJIOBEKa, KaK UC-
TOYHHK, SITULEHTP ’KN3HEHHOM U [103HaBa-
TEJIbHOW aKTUBHOCTH (MHIMBHIYaTbHOM
wn obuiectBenHoit). B.JI. Tlerpymenko
TAKKe CIPaBEJIMBO AKLEHTHPYET BHHU-
MaHHE Ha TOM, 4YTO B Pa3lIMYHbIX cdepax
001IIEeCTBEHHOM JKU3HH IO/ UCCIIETyEMbIM
MOHSTHEM HOHMMAIOT pa3HbIE CYIIHOCTH.
[Ipn 5TOM B GONBIIMHCTBE HANpPaBICHUI
¢unocopun TOHATHE «CYOBEKT» 000-
3HaYaeT YesI0OBEKa KaK aKTHBHOE Hadallo
COIMANBHBIX M KYJBTYpPHBIX TPOIIECCOB,
MO3HaHMs, KOMMyHHUKanuu [3, c. 199].
A.H. ®enopuyk, uccnenys dunocodcekuii
CMBICIT KaTeropu «CyObEKT», BBIAEIACT
€ro OCHOBHbIE NpH3HaKH. B wactHOCTH,
10 MHEHHMIO aBTOpa, CYObEKT — 3TO MH/HU-
BUJI WJIM ACCOLMAIINS HHIMBHUJIOB; OH CIIO-
co0eH coBepIlarh JAeHCTBYS; OH OCO3HACT
LI U TOCIEACTBHS CBOCH JESATENbHO-
ctu [4, c. 73; 5].

[MoHsiTHE «CyOBEKT» AaKTUBHO HCIOJIb-
3yeTcsi BO MHOTHX c(hepax 00IIeCcTBeHHO
YKU3HH; BIIpOYEM, HanboJiee HCCIIeI0BaH-
HBIM OHO SIBJSIETCS MMEHHO B o0iacTu
npaBa. Tak, I'B. Mainbues noka3sbiBaer,
9TO CyOBEKT TpaBa — ITO UYEIOBEK TN
OTIpe/IeNICHHAs] COIMAaIbHAsT OPTraHU3aIs
JII0ZIEH, KOTOPBIX HOPMBI [1paBa HaJEIIsI0T
npaBaMH U 00s3aHHOCTSIMH. YesoBek He
CTaHOBUTCS CyObEKTOM IIpaBa cam co0oii,
OH IIPU3HAETCS 3aKOHAMM TOCYIapCTBa.
BHeuiHe npeBpalieHne 4esnoBexa B cyob-
€KT TpaBa NPOUCXOAUT B (hopMe IpH3Ha-
HHS 32 HUM OIIPEIeNICHHBIX IOPUINYECKUX
Ka4yecTB, KOTOpPbIC SBISIOTCS HEOOXOMIH-
MBIM YCJIOBHEM Y4acTHs B IPABOOTHOLIIE-
HUSX. be3 3THX connanbHO-IOPUITIECKUX
Ka4yeCTB, KOTOPbIC MHAMBHU] MOJIYyYacT OT

o0ImiecTBa M rocynapcTsa, HET CyObeKTa
npaBa. CyOBEeKTOM IIpaBa MOXET OBITH
TOJIBKO 4YeNOBEK (WM KOJUIGKTHB JIIO-
Jieit), MbICIIsIIIee CyLIeCTBO, HaJleJICHHOE
CIIOCOOHOCTBIO  NPUHUMATh  PEILCHUs,
umeromee ceobdoxy Bomu [6, c. 33-34].
T.C. KuBanoBa oOTCTaMBaeT IO3HUIHUIO,
4TO CyOBEKT IpaBa — 3TO TOT, KTO UMEeT
MOTEHIUAIBHYI0 BO3MOXKHOCTB (CHOCO0-
HOCTbB) OBITh Y4aCTHHKOM IPaBOOTHOIIIE-
HUH (T. €. IMEeT MPaBOCIOCOOHOCTE), a
CyOBEKT MPaBOOTHOLICHHH — 3TO (haKTH-
YEeCKUil yU4acTHHK MPaBOBBIX CBS3CH, KO-
TOPBI YK€ MPUHUMAET B HHUX y4acTHe.
[Ipr STOM HCCIEqOBaTENbHUNA JIEaeT
aKIEHT Ha TOM, YTO €CJIU CyOBEKT IpaBa
MOKET OBITh, @ MOXET U He ObITh yuacT-
HUKOM KOHKPETHBIX HPaBOOTHOIICHUIA,
TO CyObEKT IPABOOTHOILICHUH Bcerna
SBJIACTCA MX YYAaCTHUKOM, HOCKOJbKY
BO3MOXXHOCTb, KOTOpas CyIIecTBOBaJa
Uil cyObeKkTa mpaBa, YXKe IpPEeBpaTH-
JIach B JACUCTBUTENBHOCTH [7, c¢. 166].
B.B. KoneiunkoB muiier, 4To CyObEKThI
npaBa — 9TO YYaCTHUKH TPABOBBIX OTHO-
HICHUH, UMerolre CyObeKTHBHBIC IpaBa
1 BBINTOJHSIONINE IOPHINYECKUe 00s3aH-
HOCTH; OHH 00JanaroT MpaBoCyObEKTHO-
cThI0. B TrocynapcTBeHHBIX M 00IIIECTBEH-
HBIX OPraHU3alMAX HPaBOCYOBEKTHOCTH
HAaXOJHUT CBOE BBIPAKEHHE B KOMIICTEH-
LIMM UX OPTaHOB, TO €CTh B COBOKYITHOCTH
npaB ¥ OOS3aHHOCTEH, KOTOpBIE IPEno-
CTABJIAIOTCS MM JUIS BBIIOJIHEHHUS COOT-
BeTcTBYroMX (yHkiwmii [8, c. 192].
[Ipoanann3upoBas psj ONpeneeHH,
NPEOCTABISAEMbIX  Pa3IMYHBIMH  TEO-
petukamu mipaBa, 3.C. ['omoBaH THIIET,
4TO0 CyOBEKTHI TIpaBa SIBISIIOTCS OIpe-
JICTICHHBIMU  JIUIAMK  (FOPHIMYCCKUMH,
(hu3nUecKknMu); HaZeJIeHbl IPaBOCyOBEK-
THOCTBIO (IIPAaBOCIIOCOOHOCTBIO, TO €CTh
CIOCOOHOCTBIO MMETh IIpaBa M HECTH
00513aHHOCTH, U J€eCrOCOOHOCTHIO, T. €.
CIIOCOOHOCTBIO CAMOCTOSATEIBHO Peallu-
30BbIBaTh NpaBa U OOS3aHHOCTH); MOTYT
ObITh yYaCTHUKAMH OIPEJIEJICHHbIX Ipa-
BOOTHOILICHUH Ha OCHOBaHUM IOPUANYE-
ckux HOpM [9, c. 23]. Emie onuH yueHsli,
C.C. AnekceeB, CUMTaeT, 4YTO CyOBEKTY
npaBa MPUCYLIM JBa IVIABHBIX IIPH3HA-
Ka. Bo-mepBbIX, 9TO JIHMIO — YYaCTHHK
0O0IIECTBEHHBIX OTHOIICHUI, KOTOPOE IO
CBOMM CBOWCTBaM (aKTHYCCKH MOXKET
OBITh HOCHTENIEM CYOBEKTHBHBIX FOpPH-
IUYecKuX TpaB M obs3anHOCTe. OHO
JIOJDKHO 00aziaTh BHEIIHEeW 000CcOo0ieH-
HOCTBIO; TNEepCOHU(pHKAIMEH; CrIoCOOHO-
CTBIO BbIPAa0aTHIBaTh, BBIPAXKAaThb M BbI-
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MOJIHATH MEePCOHU(UIMPOBAHHYIO BOJIIO.
Bo-BropbIX, 3TO JHIO, AEHCTBUTEIHHO
croco0HOe Yy4acTBOBaTh B IPABOOTHOIIIE-
HUSIX; OHO MPUOOPENIo CBOWCTBA CyObeKTa
mpasa 4yepes opuanieckre Hopmsl [10].

PaccmarpuBasi copepkaHue MOHSTUS
«CyOBEKT TMpaBay, CIEIyeT OTMETUTh,
9TO €ro HEOoOXOAMMO pa3TpaHUYMBATh
C TEePMHHOM «CYOBEKT TIPaBOOTHOIIE-
Huit». Tak, M. A. Cep/iok 1OKa3bIBaeT, 4To
CYyOBEKT TPABOOTHOIIEHHH — 3TO JIHIIO,
MOTEHIMAIBHO CIIOCOOHOE OBITH ydYacT-
HUKOM IIPaBOOTHOILICHHH, B TO BpEMs
KaK YYaCTHHK IPABOOTHOIIEHUH — 3TO
peasbHbI YYaCTHUK JaHHBIX IPABOBBIX
orHomenuii [11, c. 107]. C npuBeaeHHbIM
BBIIIIE OMpE/eIEHHEeM OYeHb CIIOXKHO CO-
[JIACUTHCS, BEllb YUYCHBIH MOAYCPKUBACT,
4T0 CyOBEKTOM MPABOOTHOIICHUH SIBIIS-
€TCSI («JIUII0»; BIPOYEM, KaK CBUACTEIb-
CTBYIOT MHOTOYHCIICHHBIE HAydHBIC pa3-
pabOTKH, TOTEHIMATIBHBIM YYaCTHUKOM
MIPaBOOTHOUICHUI SBISIETCS HE MPOCTO
o, a cyosekT mpasa. B.M. Kupuuen-
KO AaKIEHTHpYyeT BHHMaHHE, 4YTO CyOb-
€KT TPaBOOTHONICHUI — 3TO YYaCTHHK
MIPaBOBBIX OTHOLICHWH, KOTOPBIH HMEEeT
CyOBEKTUBHBIE IIpaBa M CIIOCOOCH BBI-
MOJHATh  IOPUJMYECKHE O0S3aHHOCTH
[12]. Cornacuo Touke 3penus A.d. Cka-
KyH, CYOBEKTHI MPaBOOTHOIIEHHH — 3TO
WHIUBUyalbHbIE WM KOJJICKTUBHBIC
CYOBEKTHI MPaBa, OHU UCIOIB3YIOT CBOIO
NpaBOCYOBEKTHOCTh B KOHKPETHBIX
MIPAaBOOTHOIICHUSX, BBICTYNAsl pean3a-
TOpaMy CyOBEKTHBHBIX TPaB M IOPUAH-
YeCKMX OO0sS3aHHOCTEH, ITOJIHOMOYMI, a
TaKXKe IOPUANIECKOH OTBETCTBEHHOCTH
[13, c. 519]. B npyroii cBoeil HaydHOM
paboTe y4eHBI MOTYEepPKHBAET, YTO ISk
TOrO, YTOOBI CTAaTh YYAaCTHUKOM MpPaBO-
OTHOUICHUH, CyOBEKTHI JOJDKHBI TPOUTH
JIBa dTama HaJeleHUs UX IOPUANYECKH-
MH CBOMCTBaMH: MPHUOOPECTH CBOWCTBA
CyOBEKTOB MpaBa KaK IMOTEHIMATBHBIX
CyOBeKTOB (Y4aCTHHKOB) IPABOOTHOIIIE-
HUS (4epe3 COOTBETCTBUE OMPE/ICIEHHBIM
MPaBOBBIM TPEOOBAHMSAM IPABOCYOHEKT-
HOCTH); TpUOOPECTH IOMOTHUTEIHHBIC
CBOWCTBAa  IOPHUAMYECKOTO  XapakTepa
B KOHKDETHOW FOPHIMYECKH 3HAYMMOI
cutyarun (CyObeKTHBHBIX IOPUANIECKAX
mpaB M 00S3aHHOCTEH, NpenocTaBisie-
MBIX UM HPaBOBBIMH HOpMaMmH). VIMeHHO
OHHU ONPENENSIOT COOCTBEHHO IPaBOBHIC
CBSI3U, OTHOIICHHS MEXIy CyObeKTaMH
[14;13,c.519].

Hrak, o6o00Omas Bce
JKEHHOE, MOXKEM KOHCTAaTHPOBATh, YTO

BBIIICU3JI0-

CyOBEeKT mpaBa — 3TO (U3UUECKOE HIIH
IOPUIMYECKOE JIUIO, OHO HaJeNseTCs
COBOKYITHOCTBIO ~ CYOBEKTHBHBIX IIpaB
U IOPUINYECKUX 00s3aHHOCTEH, KOTOPbIC
MOXKET peajHn30BaTh B CIydae HacTyILIe-
HUS OTIPEIIETICHHOTO IOPAIMIECKOTO (hak-
Ta. B T0 3xe BpeMs cyObeKTOM PaBOOTHO-
IICHUH sIBJIeTCs CyObEeKT IpaBa, KOTOPbIH
HEIOCPE/ICTBEHHO PEeaIU3yeT CBOU IpaBa
U HCIIOJNHACT O0A3aHHOCTH B IpolLecce
OCYILIECTBJICHHUS COOTBETCTBYIOLICH Jesi-
TENBHOCTH. TakuM 00pa3oM, Mbl MOXKEM
TOBOPUTH O TOM, YTO CyOBEKT IIPaBOOT-
HOUICHUH BCerJa SBISICTCS CyOBEKTOM
npaBa, a CyObEKT IpaBa HE BCEria Mo-
JKeT OBITh CyOBEKTOM NPaBOOTHOIICHHH.
WTtak, MOXXHO KOHCTATUPOBATh, YTO MOHSI-
THe cyObeKTa mpasa sBIsieTcs Ooree M-
POKHM, 4eM TEPMHH «CYOBEKT IIPABOOTHO-
weHui». B nonTBepxkaeHne ouepueHHOMN
HaMu  1poOsieMbl  CllefyeT HPHBECTH
Touky 3peHust A.B. CnenHeBa, KOTOpbIi
B CBOEH Hay4yHOW paboTe MOJuepKHBaET
HEJIOIYCTUMOCTb OTOX/IECTBIICHUS TTOHS-
THI «CYOBEKT MpaBay U «CyObEKT MpaBo-
OTHOLICHUI», IPUHMMas BO BHHUMaHHE
CJIeITYIOIIIE 0OCTOATEIbCTBA: BO-IIEPBBIX,
ecii CyOBeKT mpaBa M CyOBEKT MPaBOOT-
HOILICHUI — MJCHTUYHbBIC TIOHATHS, TO U3
9TOTO CJIEAYET, YTO OHH SIBISIOTCS CyOb-
CKTaMH «TOTO JXE caMoro» (Wid Tpasa,
WM TIPAaBOOTHOIICHHS), TEM CaMbIM CTa-
BUTCSl 3HaK PaBCHCTBA MEXY MHPaBOM
¥ IPABOOTHOIICHUEM, YTO MPUBOJIHT K OT-
PHLIAHUIO HOPMAaTUBHOW IIPUPOJIBI N1PaBa;
BO-BTOPBIX, €CIIM CYOBEKT IpaBa JHIIb
MOTEHIMAIbHO MMEET MpaBa M 00s3aH-
HOCTH, KOTOPbIE B KOHEUHOM HTOT€ MOT'YT
OCTaThCs HePeaIn30BaHHBIMU, TO CyOBEKT
NPaBOOTHOIICHHUSI — 3TO BCErAa y4acT-
HHUK PEaJIbHO CYIIECTBYIOIIETO Mpolecca
peanu3anuy CyObeKTUBHBIX 1IPAB U IOPU-
IUYECKUX  OOS3aHHOCTEH;  B-TPETBHUX,
CyOBEKT TIpaBa ONpENENIIeTCS HOPMOH
mpaBa (COBOKYITHOCTBIO HOPM), a CyOB-
eKTy MPaBOOTHOLICHHS, KPOME ITPABOBBIX
HOPM, HY)XXCH JCHUCTBUTECIILHO peain30-
BaHHBII1 BOJICBOI AJIEMEHT; B-U4ETBEPTHIX,
CyObeKT mpaBa BBICTYIAeT KaK HEYTO
a0CTpaKTHOE, TepPCOHAIM3UPOBAHHOE, a
CyOBbeKTy NpaBOOTHOLIECHHs BCEra OTBO-
JUTCSI KOHKPETHAsi POJib; B-IISITBHIX, KPYT
CYyOBEKTOB MPABOOTHOIICHHS MO 00beMy
HE COBIIaeT C KPyroM CyOBEeKTOB 1paBa,
MOCKOJIbKY OT/ENIbHbIE CYOBEKTHI IpaBa
U3-32 OTCYTCTBUSL y HHX HEOOXOIMMBIX
Ka4eCTB HE HMMEIOT BO3MOXKHOCTH MpH-
HSTh Y4acTHE B HEKOTOPBIX MPAaBOOTHO-
mreHmsix [15, c. 7].
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Bossparasich HETOCPE/ICTBEHHO
K PpacCMOTPEHHIO MPOOJIEMAaTHKH, KO-
TOpas OIpeJelieHa B paMKax HaIlero
HCCIICIOBAHMS, ¥ paccMarpuBasi conep-
JKaHUE TIOHATHS «CYOBEKTHl OpraHu3a-
LUK B3aMMOJCHCTBUS M KOOPAMHALUH
JESTEJIbHOCTH ~ IPaBOOXPAHUTEIbHBIX
OpraHoOB Ha PErHMOHAJIBHOM YPOBHE», MbI
Oyzem Opath 3a OCHOBY UIMEHHO ITOHSTHE
cyObekTa mpasa. Brpouem, mpexnie yem
JIaTh ONpENEeICHUE OYCPUYCHHOMY BBIIIE
MOHSATHIO, CTOMT OTMETUTh, YTO JUIS
TOT0, 4TOOBI CyOBEKTY MpaBa CTaTh CyOb-
CKTOM IPaBOOTHOLICHHU, IUIIO ((pu3mrye-
CKOC MJIH FOPUANYECKOE), KPOME CYOheK-
THUBHBIX IPaB U 00S3aHHOCTEH, TOJKHO
o0agare MpaBoCyOBEKTHOCTBIO.

B HauGonee oOmemM NOHUMAHUH
MPaBOCyObEKTHOCTh — 3TO CHOCOOHOCTH
auna ObITh YYaCTHHKOM OIIPEENICHHBIX
MpaBoBBIX OTHOWEHUH. CofepKaHue mo-
HATHS «IIPaBOCYOBEKTHOCTH» COCTaBIIS-
0T JIB€ KAaTETOPUH: HPaBOCHOCOOHOCTH
u  neecrnocobnocth.  [IpaBocmoco0-
HOCTh — 3TO IMpPEAYCMOTPEHHAs HOpMa-
MH TIpaBa CIIOCOOHOCTH (BO3MOYKHOCTBH)
JIMIIA KIMETh CyObEKTHBHBIC TPaBa U OPH-
J4YecKre 00s3aHHOCTH. B coBpeMeHHOM
LIUBHJIM30BAaHHOM OOIIECTBE, KaK I0[-
yepkuBatoT M.U. Mary3os u A.B. Manb-
KO, HET W HE MOXeT ObIThb JOfeH, He
HaZen€HHBIX OOIeH MpaBOCIOCOOHO-
CThI0. DTO BaKHEHIIMH M HEOTbEMJIE-
MBI BJIEMEHT TOJUTHKO-IOPHINYECKO-
ro ¥ COLHMAJIBHOrO CTaryca JIMYHOCTH.
Wrak, npaBocrocoOHOCTh — HE MPUPOJ-
HOE, a 00IIECTBEHHO-IIPABOBOE Ka4E€CTBO
CyObEKTOB, OHO HMEET aOCOJIOTHBII,
yHHBepcanbHbIil xapakrep. OHO BBITEKa-
eT M3 MEX/YHAPOJIHBIX MMAaKTOB O MpaBax
YenoBeKa, MPHUHIUIIOB TyMaHH3Ma, CBO-
0ompl, crnpaBemuBOCTH. OOsS3aHHOCTD
KaXJI0TO TrOoCyaapcTBa — JIOJDKHBIM 00-
pa3oM rapaHTHUpOBaTh M 3alIUIIATH TO
kayecTBO [16, c. 288]. C Touku 3peHUs
aJIMUHUCTPATUBHOTO IIpaBa JI€ecroco0-
HOCTb — 3TO CIOCOOHOCTh CyObeKTa ca-
MOCTOSITEJIbHO, BOJICBBIMM, OCO3HaBae-
MBIMU JIEHCTBUSMHU (HEMOCPEICTBEHHO
WIA 4epe3 MpPEeACTaBHUTENsA) pealn3o-
BBIBaTh IMPEIOCTABICHHBIC €My MpaBa
1 BBIMOJIHATH BO3JIOYKECHHBIE HA HETO 0051~
3aHHOCTH B cdepe aJMHHUCTPATUBHO-
IIPaBOBOTO peryaupoBanus [17].

BeiBoabl. HMrtak, o0o0mas Bce
yKa3aHHOE BBIIIE, CYUTACM, YTO MOJ
CyObeKTaMM  OpraHU3alM  B3aUMO-
JNeHCTBUSA M KOOPAMHAIMH JESATEIbHO-
CTH NPaBOOXPAHHUTEIbHBIX OPraHOB Ha
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pPEruoHaJIbHOM YPOBHE CJEIyeT IOHU-
MaTh OpraHbl TOCYIapCTBEHHOW Bla-
CTH, KOTOPbIE B COOTBETCTBHH C HOpMa-
MH JICHCTBYIOIIEr0 3aKOHOAATENIbCTBA
VYkpauHbl HaIeICHBI HEOOXOIUMOU CO-
BOKYITHOCTBIO ITOJIHOMOYHMU JUIs TOTO,
4TOOBI CO3JaTh BCE HEOOXOAMMBIE YC-
J0BHs (OpraHM3alMOHHBIC, MaTepHallb-
HO-TEXHUYECKHE W MPaBOBEIe) s 00e-
CIIEUECHHS HaAJIe)KaIeH U KaueCTBEHHOIT
COBMECTHOHI pabOTHI IPaBOOXPAaHUTEIb-
HBIX OPTraHOB HA PETHOHAILHOM yYpOBHE
IUld JIOCTHDKEHHMsI KOHEYHOHM Lenu ux
nesteabHoCTH. CTOUT TaKke OTMETHTh
TOT ()aKT, 4TO B IOPHJIUYECKOW JuTe-
patype OTCYTCTBYET €IMHBIH IOIXO[
K kinaccuduxanuu cyObeKTOB OpraHu-
3allUU B3aUMOJICHCTBHS U KOOPAMHALIMH
NeSITeIbHOCTH  IPABOOXPAHUTEIbHBIX
OpraHOB Ha pPETHOHAJIBLHOM YpPOBHE,
9TOT BOIPOC pacCMaTPUBAJICS JIHIIb 110-
BEPXHOCTHO M B KOHTEKCTE POJCTBECH-
HBIX IPOOJIEMAaTHK.

WNMenno xnaccudukamus, MO Ha-
neMy MHEHUIO, JOJDKHA CTaTh IMEepBHY-
HBIM DJTalloM Ha IYTH HCCIIEIO0BaHUI
OTIpPE/ICICHHBIX SIBICHUH U MPOLIECCOB.
IMoanepxuBast TOUKy 3peHUs OOJBIINH-
CTBa YYEHBIX, CTOHUT OTMETUTh, YTO
yAa4HO OCyIIeCTBIEHHAs Kiaccudu-
KalUs I103BOJISCT Jy4Ille IOHSTh CYII-
HOCTb KakKOro-JIM0O IpeaMeTa WM SB-
JICHHUS MU PACKPBITh €ro COAEPIKaHUE KaK
C IPAKTUYECKON, TAK U C TEOPETHUECKOIT
TOYEK 3peHus. 3aBepIrasi MpeACcTaBICH-
HYI0 Hay4YHyI paboTy, XOTEIOCh OT-
METHTb, 4TO, Pa3MBILUISAS HaJ TEM, KaK
MOKHO KJIaCCH(UIIMPOBATh CYOBEKTOB
OpraHW3alyu B3aHMMOACHCTBHS H KO-
OpAMHAIIMM JESATEIbHOCTH IPAaBOOXpa-
HUTEIBHBIX OPraHOB Ha PETHOHAIBHOM
YPOBHE, 110 HallleMy MHEHHIO, UX Hau-
Oosiee 1eseco00pa3HO pa3feiauTh Ha
nBe Oonpiive rpynnbl: 1) CyOBeKTsl,
Ha KOTODBIE BO3JIOKEHBI ITOJIHOMOYHS
[0 PEUICHHI0 OOLIMX BONPOCOB Opra-
HU3AIMOHHOTO M MPaBOBOro obecreye-
HUSl B3aMMOJICHCTBUS U KOOPAMHAIMH
[IPaBOOXPAHUTEIBHBIX OPraHOB YKpau-
el (IIpesngent VYkpaunsr, Bepxosuas
Pana, Kabuner MunucTpos Ykpaussl);
2) cnenuanbHble CyOBEKTHI, TO €CTh Ta-
KHe, KOTOpbIe HEMOCPEACTBEHHO IIPUHU-
MAaloT y4acTHE B TAKOM B3aUMOACHCTBUU
(HaumoHanbpHast TONUIUS  YKpPaWHBI,
IpoKyparypa, ['ocynapcTBenHas morpa-
HU4YHas ciyx6a, [ocynapcrBenHas ¢u-
cKalbHas ciayx0a YKpauHbl U T. 11.).
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AKTYAJIBHBIE BOITPOCBI ITPABOBOI'O PEI'YJIMPOBAHU A
INPOBEJEHUA OBBICKA B YKPAUHE

Aunexceii CAIMAHOB,
TIpernoaaBarens Kadeaps! yroJIoBHOTO MpoIiecca
Y OpraHu3alny A0CYACOHOrO CIEICTBHS
XapbKOBCKOTO HAIIMOHAIBHOIO YHUBEPCUTETA BHYTPEHHUX JIEJT

AHHOTAIUS

B crarbe MpoBOAMTCS TEOPETHYECKUI M MPAKTUYECKUH aHaJIM3 TaKUX MpOoOIeM IPaBOBOTO PErylInpoBaHus 0ObICKa B YKpauHe,
KaK OTCYTCTBHE 3aKOHHOT'O OIIPEJICJICHUS TOHATHH «OO0BICK», «JIMYHBIH OOBICK», OTHECEHHE TPOLIEAYPbI 0OBICKA aBTOTPAHCIIOPTHOTO
CpelICTBA B HEKOTOPBIX CIydasX K JIMTYHOMY OOBICKY, OIpeJeIIeHHe CPOKaA, B TEUCHHE KOTOPOro ClIeIOBATelb MM IIPOKYpOp 00s13aH
00paTUThCS ¢ XOJAaTallCTBOM O IIPOBEICHNH OOBbICKA K CJICIICTBEHHOMY Cy/AbE B ClIydae €ro OCylIeCTBICHHs 0e3 COOTBETCTBYOLIETO
petenus. [IpoBoauTCs cCpaBHUTENIbHAS XapAKTEPUCTHKA B Chepe NMPOBEICHHS CIICCTBEHHbIX (PO3BICKHBIX) JICUCTBUH C MCIIOIb30BA-
HHUEM 3apy0e)KHOTO OITbITa PETYINPOBAHMS YKa3aHHBIX IPOOIIEM.

KimroueBble ciioBa: yroioBHOE 3aKOHOJATEIbCTBO YKpauWHbI, OOBICK, JMYHBIH OOBICK, CIIECTBEHHOE (PO3BICKHOE) JeHCTBHE,
TPAHCIIOPTHOE CPEJICTBO.
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SUMMARY
The article provides a theoretical and practical analysis of such problems of legal regulation of a search in Ukraine, such as the
absence of a legal definition of the concepts “search”, “personal search”, attributing a search procedure of a motor vehicle in some
cases to a personal search, determining the period during which the investigator or prosecutor must submit a request for a search to
the investigating judge in the event of a search without a relevant decision. A comparative description is carried out in the field of

investigative (investigative) actions using foreign experience in the regulation of these problems.
Key words: criminal legislation of Ukraine, search, personal search, investigative (detective) act, transport means.

IMocranoBka mpodaemebl. IIpaBoBoit
HHCTUTYT OOBICKAa B HOpMax JAeHCTBY-
IOIETO  YTOJOBHOIO  IPOLECCYaIbHOTO
3aKOHOJATENbCTBA YKpauHbl U B cdepe
€ro JICWCTBHUS 3a IOCIEIHHE NECATH JIeT
MOJyYHJT 3HAYMTEIbHOE pasBuTHE. Tak,
B HOBOW peAakiuu YTOJOBHOTO IMPOLEC-
CyaJIbHOTO KOJIeKca YKpauHbl (Janee —
VIIK VYkpaunsl), npuHsaToii BepxoBHBIM
CoBerom Ykpamnusl 13 ampens 2012 r,
0oree AeTambHO OIMPENEeIICHBI OCHOBAHHUS
npoBenenust oobicka [1]. K Hum 3akono-
JlaTteslb OTHOCHT TMOPSJIOK BBITOTHEHHS
peLIeHNsT CIIEICTBEHHOTO CYIbH O TIPO-
Leaype MpoBeieHns 00bICKA C yKa3aHueM
HCYEPITBIBAIOIIETO Kpyra CyOBEKTOB €ro
[POBEJICHUS, 00S3aHHOCTH MPUHATH HaJl-
JIeXkaIIue Mepbl Uil 00ecreyeHus npu-
CYTCTBHS JIMI, YbW IIpaBa U 3aKOHHbIC
MHTEPEChl MOTYT OBbITh OIPaHUYEHBI HIIH
HapyILIEeHBI, Bpy4YECHHs BTOPOTO IK3EMILIS-
pa mpoToKona OOBICKA JIHILY, Y KOTOPOTO
NPOBEIeH OOBICK, a B CIIy4ae ero OTCyT-
CTBHS — COBEPIICHHOJIETHEMY WICHY €ro

CEMBH HIIH €TO MPEACTABUTEII0, a TaKKe
JpyTHE Ba)KHBIE JUISI TPOBEICHHS 3TOTO
CJIC/ICTBEHHOTO (PO3BICKHOTO) IEeHCTBHS
Borpochl. [lo3TOMy MOXKHO YBEpEeHHO
CKazaTh, YTO BHECEHHBIC 3aKOHOIATEJIb-
HbIE HW3MEHEHUS HE TOJbKO OINTHMHU-
3UpOBaJM IPAaBOBOE YpPETyIUpPOBaHUE
MPOIIeCcCyalbHOTO TIPOBEACHUS OOBICKA,
JlaBasi YETKYIO JeTaM3aluIo OPs/IKa ero
MPOBEACHUS, HO U CBHITPAIH CYIIECTBEH-
HYI0O pOJb B pELICHUU psia mpodiem,
KOTOphIE BO3HHUKAJIU IO 3TOMY IOBOIY
Y CIIEZICTBEHHBIX U OTIEPATUBHBIX TOApa3-
JICJICHUH TIPaBOOXPAHUTEIBHBIX OPTaHOB
YKkpauHbl Ha MTPAKTHKE.

AKTYyaJIbHOCTH ~ Te€MbI  HCCJIEI0-
BaHusi oOycClIOBIIeHa TeM, 4To mpolie-
MBI TIPaBOBOTO PETYIUPOBAaHHS OOBICKA
B YKpauHe, OTCyTCTBUE 3aKOHHOI'O OIpe-
JICJICHUST TIOHSATHH «OOBICK», «IMYHBII
0OBICK», TPOBEJICHUS MPOIETYPbI OOBI-
CKa aBTOTPAHCIOPTHOTO CpEJICTBA B HE-
KOTOPBIX CIy4asX HETaTHBHO BIHSIOT Ha
peanu3annio CIeCTBEHHBIMH OpraHaMHu

HanyonansHoM monunnu YKpauHbl HOPM
VIIK VYkpausbl B CBOEH NpPaKTUYECKOH
JIESITENIBHOCTH.

Cocrosinne uccienoBanmsi. [laHHy0
MpOOIEeMaTHKy HCCIIENI0BaIM TaKHe OT-
€YECTBCHHbIC U 3apyOC)KHBIC YUEHBIE, KaK
A. Tlepesep3a, JI. Jloboiiko, A. Momo-
BaH, B. Tamwmit, JI. Ynanosa, C. CrpaxoBa
u apyrue. OTHAKO MMEIOT MECTO BOIPO-
Cbl, KOTOpbIe TpeOyroT Oolee IyOOKOro
HAy4YHOTO WCCIICOBAHUS M OCMBICIICHHSI.
K TakuM axTyaqpHBIM BOIPOCAM CIEIyeT
OTHECTH OTCYTCTBHE 3aKOHHOTO OIpeIelie-
HUSI OHSTHH «OOBICK», «JIMYHBII O0OBICKY;
4acToe OTHECEHHUE MPOLETy Pl OOBICKA aB-
TOTPAHCIIOPTHOTO CPEACTBA B PAZE ClTyda-
€B K JITYHOMY OOBICKY, a TaKxke Ipodiema
OIIPE/IENICHNs] CPOKA, B TEYEHHE KOTOPOIO
ClIeZIoBaTelb WIM MPOKYPOp 00s3aHbI 00-
paTUTBhCS C XOJAaTalCTBOM O IMPOBEICHUU
00bICKa K CJIEZICTBEHHOMY CyAbE B Cllyyae
€ro MpoBeeHNs 0€3 MOCTAHOBIECHMUSI.

Leabio u 3agadeil cTaTbM SIBISCT-
Csl WCCIEIOBAaHHE OTAENIBHBIX BOIPOCOB,



LN DECEMBRIE 2018

KOTOpbIE HMMEIOT MECTO HpH IPOBEIECHUH
00BICKA, ¥ ONPEJIEIICHHE ITyTeH MX PeLeHHs.

H3n0:xeHne 0CHOBHOIO MaTepuaJia.
[pexxne yeMm uccnenoBaTh MpoOIeMHbIC
BOITPOCHI IIPABOBOTO PETYIMPOBAHUS TIPO-
BEJICHUSI OOBICKA, PACCMOTPHUM IOHSTHE
00BICKa 1 ONPEICIIUMCS, B YeM 3aKJIF04a-
€TCS CYTh €ro MPOBEICHUS.

Amnamu3 crareit YIIK Vkpawnsr mo-
3BOJIIET HaM OIPENeNNTh OOBICK Kak
CJIEZICTBEHHOE (PO3BICKHOE) JeHCTBHE,
HarpaBJIeHHOE Ha roiydeHue (coop) mo-
Ka3aTelbCTB MM IPOBEPKY YKE IOIy-
YEHHBIX JI0KAa3aTENbCTB B KOHKPETHOM
yrosoBHoM rpousBoactee. CyTb ero
[IPOBEJICHUS 3aKJIIOYAeTCs B IPUHY/IHU-
TEJILHOM OOCJICIOBAHUHU JKUJIbSI, PYrOro
BJIaJICHMS ML, TMYHOTO 00bIcKa. Creny-
€T YTOYHHTH, YTO MOJ TEPMUHOM (CKHIIbE
JIMLA» TOHUMAETCs JII000e MOMEIIEHHE,
KOTOPOE€ HAXOIMUTCS B IIOCTOSHHOM HJIH
BPEMEHHOM BIIaJICHHH JIMIIA, HE3aBHCHMO
OT €ro Ha3HAueHHs U MPABOBOTO CTATyca,
1 KOTOPOE TPHUCTIOCOOIEHO JUTS TTOCTOSTH-
HOT'O MJIA BPEMEHHOTO MPOXUBAHHS B HEM
¢m3nueckux yuu. He sBISAroTCS KMu-
IIeM MOMEIIEHHUS, CIeHNaIbHO IIpeHa-
3HAYEHHbIE U1 COAEPXKAHMS JIML, IpaBa
KOTOPBIX OTpaHMYEHbl MO 3aKoHy. [lox
JPYTUM BIIQJICHUEM JIMLA I[TOHUMAIOTCS
TPAHCIIOPTHOE ~ CPEACTBO,  3E€MEJIbHBII
y4YacToK, rapax, Apyrue 3AaHus WM 10-
MeIleHHsT OBITOBOTO, CITYKEOHOTO, X035~
CTBEHHOTO, IPOU3BOJICTBEHHOTO U JIPYTO-
T'0 Ha3HAYCHUS U T. JI., KOTOPBIC HAXOAATCS
BO BJIAJICHUH JIUIIA.

OOBICK TPOBOIUTCS C LENBIO BHI-
aBieHns U (ukcanuu ceeneHuit 00 00-
CTOSITEIIHCTBAX COBEPIIEHUS YTOJIOBHOTO
MIPECTYIUICHUS], OTBICKaHUs OpPYIHs yro-
JIOBHOTO IIPECTYIUICHNS WM UMYIIECTBA,
KOTOpOE OBbLIO JIOOBITO B PE3yJbTare ero
COBEPILICHUS, a TAK)KE YCTAHOBICHUS Me-
CTOHAXOXK/ICHUS Pa3bICKUBAEMBbIX JIHLI.

OOBICK JKMIJIMIIA WX MHOTO BJIaJJCHHS
JIML@ TIPOBOAMTCS HA OCHOBAHUH PELICHUS
CIIGICTBEHHOIO CyibH. B ciyuae HeoOxo-
JMMOCTH TIPOBECTH OOBICK CIIEZIOBATEb
10 CONIACOBAaHHMIO C IPOKYPOPOM HIIH
MIPOKypOp 0Oparmaercst K CISACTBEHHOMY
CYZIb€ C COOTBETCTBYIOIIIM XOAATalCTBOM
B MecTHbIH cya. CTOpoHa 3aiiuThl WIIH
MOTEPIICBIINI BIPaBEe XOIATAiiCTBOBATH
0 TIPOBE/ICHUM OOBICKA TOJIBKO JIMIIA, OCY-
LIECTBIIIONIETO  JlocyAeOHOe paccieo-
BaHHE. XOAATaliCTBO CTOPOHBI 3allUTHI,
MOTEPIEBILIEr0 U €ro NPEACTABUTEN WIH
3aKOHHOTO MPEACTABUTENS O BBINOJIHE-
HUU KaKUX-JMOO TMpOIecCyalbHbIX [ei-

CTBHI CIIEIOBATENb, MPOKYPOP OOSI3aHBI
paccMoTpeTh B CPOK He Ooree Tpex JHei
C MOMEHTa TIONIaYll W YIOBIETBOPUTH WX
TIPY HAIMYUH COOTBETCTBYIOIINX OCHOBA-
Huit. O pesyrsrarax pacCMOTPEHUsS XOfa-
TaiicTBa COOOIIAETCS JINILY, 3asBUBILEMY
xoxaraiicTBo. O IOJHOM WIIM YaCTUYIHOM
OTKa3e B YJIOBJIETBOPEHUHU XojaTaicTBa
BBIHOCUTCS  MOTHBHMPOBAaHHOE  IIOCTa-
HOBJICHHE, KOIUSI KOTOPOTrO BpYyYaeTcs
JIUIY, KOTOpO€ 3asBWJIO XOAATalCTBO, a
B ClIly4ac HEBO3MOXKHOCTH BPYYEHHUS II0
OOBEKTUBHBIM TPUYMHAM HAIPABISETCS
eMy 1o noute. XoJaTalCTBO CIIe10BaTeNs,
COTTIACOBAHHOTO C TIPOKYPOPOM, MPOKY-
popa 0 TPOBEACHUM OOBICKA JIOJDKHO OT-
Beuarh TpeboBanmsM ct. 234 YIIK Vkpa-
nHbl. OCHOBaHUS JJIsI IPOBE/ICHUS OOBICKA
JIOJDKHBI OBITH JIOCTaTOYHBIMH, YKa3bIBATH
Ha BO3MOYKHOCTH JIOCTHI)KEHHS €ro IICNH,
HMHa4ye CJEICTBEHHbIM Cylbs OTKa3bIBAaeT
B YIOBJETBOPEHHUH COOTBETCTBYIOLIECIO
xonaraiictBa. OCHOBaHMSAMU JJIS YIOBJIET-
BOpPEHMS XOJATalCTBa O MPEIOCTABICHUN
paspelieHust Ha TPOBECHUE OOBICKA JKH-
JIUILIA WM WHOTO BIAJICHUS JIMLA SIBISET-
csi ero 00OCHOBAaHHOCTh M COOTBETCTBUE
TpeboBanmsam cr. 234 VIIK Vkpaussr
B 0600mennn cyneOHOI MpakTHKH pac-
CMOTpPEHUSI CIICJICTBEHHBIMHU CYNIbSIMH 3a-
TIOPOYKCKOIT 00J1aCTH XOaTaicTB O Tpeso-
CTaBICHUU pa3pelIeHHs] Ha TPOBECHUE
00BbICKa KWJIMIA WM WHOTO BIIQJICHUS
JMIa U COOTBETCTBUU IIOCTAHOBICHUM
CJIEACTBEHHBIX Cyded O pa3pelleHHH Ha
OOBICK YKWJIUILA WJTH MHOTO BJIaJCHHS JIMA
TpeboBanusM ct. cT. 235, 370, 372 VIIK
VYkpaunsl B 2012-2013 rogax ycraHoBie-
HO, 4TO (p)aKTHYECKUMH OCHOBAHUSIMHU ISt
VAOBIETBOPEHHS XOJaTaiiCTBa SIBIIACTCS
HAJIW4YKEe JOCTATOYHBIX JAHHBIX, YKa3bIBa-
FOLIMX HA BO3MOYKHOCTb JIOCTHKEHUS TICTTH
00BICKA, B YAaCTHOCTH, JTO JIOCTATOYHBIC
CBEJICHHS O TOM, YTO YTOJIOBHOE IPABOHA-
pymeHne OBIIO COBEPIIEHO, YTO OpyAHe
YTOJIOBHOTO TIPECTYTUICHHS] WM HWMYIIe-
CTBO (BEIM W IIEHHOCTH), T0OBITOE B pe-
3yNbTaTe €ro COBEPIICHHS, a TAKXKe JPyTHe
MpEeAMEThl U JIOKYMEHTbI, UMEIOLINE 3Ha-
YEeHUE Ul PacKpBITUS MIPaBOHAPYILECHHUS,
cBefieHust 00 00CTOSITENILCTBAX COBEpIIIe-
HUS YTOJIOBHOTO MPECTYIIICHUS] HAXOIATCS
B OIpPEENICHHOM TOMELICHUU UM MECTE,
YTO B OINPEICTICHHOM ITOMEIICHUH WIIU Me-
CTe HAXOMATCS PA3bICKHBAEMbIE JIMIIA K
Tpymsl [2].

B cootBerctBuu co cr. 234 VIIK
YKpauHbl CIEACTBEHHBIH CYAbSI MOXET
0TKa3aTbh B yAOBJICTBOPEHUN XOAATAlCTBA

00 o0bICKe, ecrmu IMPOKypop (ciemoBa-
TeJlb) HE JOKaKET HAJIWYUE JJOCTATOYHBIX
OCHOBaHUI NOJIararh, 4To:

1) ObUIO COBEpIICHO YroJIOBHOE Ipe-
CTYyIUICHHE;

2) UCKOMBIE BEIIU U JOKYMEHTBI HMe-
0T 3Ha4YCHUE JUIs 10CY1e0HOr0 paccieno-
BaHUS;

3) cBemeHUs, COIEpIKAIIUECS B OTHI-
CKMBAeMBIX BELIaX U JOKYMEHTaX, MOTYT
OBITh JI0KA3aTEIbCTBAMHE B XOJI€ Cy/IeOHO-
TO pa30HpaTeNnbCTBa,;

4) WCKOMBIE BeIW, JOKYMEHTHI WIH
JIMIA HAXOMATCSl B YKA3aHHOM B XoJaTai-
CTBE JKHJIMIIIE WK WHOM BIIAJICHUH JIUIIA.

K xopmaraiicTBy Taxke TOJDKHBI OBITH
MPUIOKEHBI OPUTHHAIIBI MJIH KOIIMHU JI0KY-
MEHTOB U JAPYTUX MaTepHasoB, KOTOPHIMU
HPOKYpOp, Clie/loBaTellb 0OOCHOBBIBACT
JIOBO/IBI  XOJIaTalCTBA, @ TAKXKe BBIIHU-
cka u3 EpmHoro peecrtpa nocyaeOHBIX
paccie/JoBaHUi 110 yroJIOBHOMY HpPOU3-
BOJCTBY, B PaMKax KOTOPOTO IOJaeTcs
xozaraicTBo. XomaraicrBo 00 OOBICKE
paccMarpuBaeTcs B Cyle B JCHb €ro mo-
CTYIUICHHS C YYaCTHEM CIICIOBATEIS HIIH
POKypopa.

PeliieHue CIICICTBCHHOTO CY/IbH O pa3-
pelIeHnH Ha OObICK KWJINILA WIX HHOTO
BJIQ/ICHUS JINLIA HA OCHOBAHUSAX, YKa3aH-
HBIX B XO71aTaiicTBE MPOKypopa, Ciiel0Ba-
TeJs, JaeT MPaBO NPOHUKHYTH B *KUIJIUILE
WIN Ipyroe BIIaJICHUE JIMLA TOJILKO OIUH
pa3. Kpome Toro, ciemoBaresb MM Ipo-
Kypop B cilydae HeoOXOIMMOCTH BIIpaBe
poBeCTH 00BICK MOBTOPHO. B aTOM City-
Yae cieioBarellb WIH MPOKYpOp BHOCST
B CY/I XOJIaTalCTBO O IPOBECHUH ITOBTOP-
HOTO 00BICKA, OCHOBAHHUSI [UISl €r0 MPOBe-
JICHUsI HE MOTYT OBITh aHaJOTHYHBIMH,
YTO U MPHU MPOBEACHUHU MTEPBHYHOTO OOBI-
cka. OHM JOJKHBI JIOTIOJHAT T€, YTO yiKE
paccMaTpHBaIICh CIIEICTBEHHBIM CyIbeil
WM OBbITh HOBBIMH, €CJIN HE ObLIN U3BECT-
HBI ClIeIOBATEN0. Takke BhIICYKa3aHHOE
pelIeHHe CIISICTBEHHOIO CyIbH O pas-
peleHnH Ha OObICK KMJINILA WIX HHOTO
BJIQ/ICHHUS JIMLA JIOJDKHO COOTBETCTBOBATh
001IKM TpeOOBaHHSIM T0CYACOHBIX pellie-
Huit, npexycmorpeHabix YIIK VYipaunsr
(ct. ct. 370, 372 VIIK Vkpaunsr). Kpome
TOTO, PEIICHHE CIEICTBEHHOTO CYIbU O
pa3pelieHrH Ha 0OBICK KUJINILA UM HHO-
TO BIIQJICHUS JIMNA JODKHO COJEpIKATh
CIICIIYIOIINE CBE/ICHNUS:

1) 0 cpoke OCTaBlICHUS peELICHHs
B CHJIe, KOTOPbIH HE MOXKET IPEBBIIATh
OJIHOTO MeCSIIa CO JTHS BEIHECEHHS I10CTa-
HOBJICHNS;
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2) o mpoKypope, cieoBareine, KoTo-
PpBIi ofan xomaraiicTBo 00 0ObICKeE;

3) 0 MOJIOKEHUH 3aKOHA, HA OCHOBA-
HUM KOTOPOTO BBIHOCHTCS HOCTAHOBIIE-
HHE;

4) 0 XuiIbe WM APYIOM BIIAJECHHU
JIMLA WK YaCTH JKHJIHMIIA MM HHOTO Blla-
JICHUSI JIUIA, KOTOPBIC JTOKHBI ObITh MOJI-
BEPTHYTHI OOBICKY;

5) o auue, KOTOPOMY INPHUHAIIICKHUT
KWIbE WIN JIPyroe BIaJCHUE, U JIHIIE,
B (haKTHUECKOM BIIAJICHHH KOTOPOTO OHO
HaXOIUTCS;

6) 0 Belax, JOKyMEHTaxX WU JHIAX,
JUIS BBISBICHUS KOTOPBIX IPOBOJHUTCS
0OBICK.

Takum 00pa3oM, pelieHHe OJKHO
OBITh 3aKOHHBIM, OOOCHOBAaHHBIM U MO-
TUBUPOBaHHBIM. [lo7i 000CHOBaHHOCTBIO
pelLICHHsT ITTOHUMAETCSl €ro BBIHECCHHUE
Ha OCHOBaHHM OOBEKTHBHO BBISICHCH-
HBIX OOCTOSITENILCTB, IOATBEPIKIACHHBIX
JIOKa3aTejIbCTBAMH ¥ JPYTHMH MaTe-
pHanamMM, KOTOPBIMH CJICIOBATENb HITH
MPOKYPOp OOOCHOBBIBAIOT JOBOJIBI XOJIa-
TaiicTBa M KOTOPbIE MCCIICIOBAHBI B XOJIC
CyneOHOro pa3OMpaTenbCTBa U OLCHEHBI
CIIC/ICTBEHHBIM Cy/Ibeli B COOTBETCTBHU
¢ tpeboBanusmu cT. 94 VIIK Vkpaussl.
B 1o e BpeMs MOTHBHPOBAHHBIM $IB-
JSIeTCS pelIeHHEe CJIEACTBEHHOTO CY/bH,
B KOTOPOM IIPUBEJICHBI COOTBETCTBYIOILIE
U JIOCTAaTOYHbIC MOTHBBI M OCHOBAHUS €ro
npunsTas [3, m. 3].

B cootserctBuu co cr. 235 YIIK us-
TOTABJIMBAIOTCS [[BE KOIMU MOCTAHOBIIC-
HHS, KOTOPhIC YETKO 0003HAYAIOTCSI Kak
KOnMU. PEIICHHE CIEICTBEHHOTO CY/IbH
00 yIoBIETBOPEHHH Xof1aTaiicTBa 06 00bI-
CKe 00KaJIOBaHHIO HE MOAJIEHKHUT.

B HEOTJIOXKHBIX CIIydasx, CBA3aHHBIX
CO CIIACEHMEM JKU3HHM JIIOJCH W HMYIle-
cTBa MO0 C HEMOCPEICTBEHHBIM IIpe-
CIICIOBAaHUEM  JIML,  IOJI03PEBAEMBIX
B COBEPLICHHHU IMPECTYIUICHHS, ClIeI0Ba-
Tellb, NPOKYPOp BIPaBE 1O BBIHECCHUS
pCLICHHST CIICICTBEHHOTO CY/IbH BOMTH
B JKWIIMIIE WIH APYroe BIaJeHHE JIHIA.
B Takom ciydae mpoKypop, CleIoBaTeib
[0 COITIACOBAHMIO C IIPOKYPOPOM 00s-
3aH 0e30TIaraTebHO MOCIIE MPOBEACHNUS
BBIIICYKA3aHHOTO  CJIEACTBEHHOTO (po-
3BICKHOT0) JCHCTBHS XOaTallCTBOBAThH O
[POBEJICHUN OObICKA K CIEACTBEHHOMY
cynpe. CiencTBEHHBIN Cy/bsi paccMaTpu-
BAaCT TAKOE XO/ATafCTBO B COOTBETCTBUU
¢ TpeOOBaHUSAMH IO PACCMOTPEHHIO XO-
naraiictBa 00 0OBICKe, O YeM FOBOPHUIIOCH
BBIIIE, TIPOBEPSisl, IOMUMO MPOYETro, ACH-

CTBHUTEJIFHO JIM UMEJHCh OCHOBAHUS IS
MPOHUKHOBEHUSI B XXWJIHIIE WIA APYroe
BJIaJIeHNE JIUNa 0e3 peleHus CIeACTBEH-
Horo cyabu. Ecim mpokypop oTka3biBa-
eTcsl CONIacoBaTh XOAATANCTBO Clle/l0Ba-
TEJsl WM CIIICTBEHHBIN CYIbsi OTKaKET
B YIOBJIETBOPEHHH XozaTaiicTBa 00 00bI-
CKe, YCTAaHOBJICHHbIE B PE3yJIbTaTe TAKOTo
00bICKa JI0KA3aTeIbCTBA SBISIOTCS HENO0-
MYCTUMBIMH, a TIOJIy4eHHast HHpOpMaIHs
MOJUISKUT YHUYTOXKCHHIO HA OCHOBAHUHU
pelIeHns: NPOKypopa B HOPSJIKE, MIpeLyc-
MotpeHHOM cT. 255 YIIK Ykpaunsl.

PaccmoTpuM yka3aHHBIE BBIIIE BO-
Ipochl Oonee JeTalbHO C HCIONB30Ba-
HUEM CPAaBHUTEIHHO-IIPABOBOTO METOJA.
Wrtax, HOpMaTHBHOE OIpEIEICHUE IO0-
HSTHS «OOBICK» OTCYTCTBYET B JIEHCTBY-
IOIEM  YTOJOBHOM  IIPOLECCYaIbHOM
KoJIeKce YKpauHbl, yKa3aHa TOJBKO 1IeNb
€ro NpoBeJeHUs. AHAJIOIMYHON SBISCT-
cs curyauus ¢ YIIK mMHorux rocynapcTs
nocrcoBeTckoro npocrpancrsa (Poccns,
Apwmenus, Kazaxcran, Pecrnybnuka be-
Japych W T. J.), @ TaKXKe B YTOJIOBHOM
HpOLECCYaIbHOM 3aKOHO/ATENILCTBE He-
koTopeix cTpaH Espomeiickoro Coro3a
(ITonmpmma, @pannus).

Bmecte ¢ Tem, uccnenys 3apyOeskHOe
3aKOHOJIATeNIbCTBO, MOXKHO OTMETHTH Ha-
JMYHME 3aKOHHOTO OTPEIETICHHS IOHSITHS
«o0bIck» B YIIK ABcrpunu u llIBeiinapun.
Tax, B ct. 139 VIIK Apcrpuu nonsrue
«OOBICK» OTIpeeNIIeTCs KaK CIIEICTBEHHOE
JeficTBHE, B XOZIe KOTOPOTro OOBICKMBACT-
Csl XKWIIUIIE WX JIPYroe TOMEIIeHHe, I/1e
HPETOIIOKUTEIIEHO MOXKET ObITH OOHApY-
JKEHO Pa3bICKUBAEMOE JIULIO HJIU JIOKYMEH-
TBl U TPEIMEThl, UMEIOIIHE OTHOLICHUE
K YTOJIOBHOMY IPOHM3BOJICTBY, TAKKe MPHU-
BOJIUTCSI ONPEIICNICHUE TIOHATHUS <«JTMYHbINA
00BICK» KaK CIICJICTBEHHOE JEHCTBHE, KO-
TOPOE 3aK/TIOYAETCsI B IPOBEICHIHN TTOUCKA
Ha Teje IOJ03pPEBAEMOro JIMO0 B ONEKIe
Ha HeM TPEMETOB MIIH TOKYMEHTOB, IMe-
FOIUX OTHOIICHHE K YTOJOBHOMY ITPOW3-
BozicTBy. CornacHo ct. 250 VIIK IIBefina-
pUH «OOBICK Tella» paccMaTpHBaeTCs Kak
(hu3nuecKoe 1 ICUXOIOIHYECKOe UCCIIeIO-
BaHHE Teja yesoBeka [4].

Takum 00pa3om, NPUXOAUM K BBIBO-
1y, YTO 3aKOHHOE OIPEAEIICHNUE MOHATUIH
«OOBICK», ¢« JIMYHBIMH OOBICK» IIO3BOJISET
OIMHAKOBO MOJIOMTH K TOHUMaHHIO COOT-
BeTcTBytomux HopMm YIIK VYkpaunsr nu-
1IOM, KOTOpPOE€ MPUMEHSET HOPMBI IpaBa,
YTO BJICYET 3a CO0O0Il MOBBIICHNE YPOBHS
obecrieueHNsI TIpaB U CBOOOI dYelOBEKa
u rpaxnanuHa. COOTBETCTBEHHO Cyllle-
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CTBYyeT HEOOXOIMMOCTh BHECEHHsS H3Me-
Henuil B cT. 3 VIIK Vkpaunsl B yactu 3a-
KOHHOTO ONpe/IeIeHHs HOHATHH «OOBICK»,
«JIMYHBIN OOBICK»: ONPEEIUTh MOHATHE
oOBICKa KaK CIIeICTBEHHOE (PO3BICKHOE)
JIelCTBUE, KOTOPOE MPOBOJUTCS HA OCHO-
BaHMU PEIICHUS YIOJIHOMOYEHHOTO JHIA
P HAJIMYMM OCHOBAaHMH CYUTATh, YTO
B Ppe3ylbTaTe NPHUHYAUTEIBHOTO OCMO-
Tpa IOMELICHUN, COOPYKCHUMH, Y4aCTKOB
MECTHOCTH, aBTOTPAHCIOPTHBIX CPEACTB,
OT/ICNBHBIX TPAaXKIaH BO3MOKHO BBISBIIE-
HHUe U (UKcanus Begomocrei 06 obcros-
TEJICTBAX COBEPIICHHS YTOJIOBHOTO IIpe-
CTYIUICHUS, TIONCK opymus (Tpeamera)
YTOJIOBHOTO TIPECTYIUICHHUSA WM MMYIIe-
CTBa, KOTOpOE ObIIO OOBITO B pe3yibTare
€ro COBEPILCHHUS, a TAKKE YCTAaHOBJICHHE
MECTOHAXOX/ICHUSI PA3bICKUBACMBbIX JIHII.
Takxxe HEOOXOAMMO PACKPBITH IMOHSTHE
«IMYHBIA OOBICK» KaK 0COOBIIA BH OObI-
CKa, KOTOPBIH MOXET OBITh MPOBE/CH MpU
3a7epXKaHUM JIML@, TPOBEACHUU OOBI-
CKa JKMJIMINA WJIM MHOTO BIIQJICHHMS JIUIA
B YCTAQHOBJICHHOM 3aKOHOM TOPSIZIKE.

Crnenyer ormeruts, uto YIIK Vkpa-
WHBI HE BBIIENSET B OTACIBHYIO CTAaTBIO
VIIK 1npaBoBylO periaMeHTalMio JIHY-
HOTO OOBICKAa, COOTBETCTBYIOIIME HOP-
Mbl Haxozaates B cT. 208 VIIK Vkpaunst
u cr. 236 YIIK VYkpaunsl, 4to co3naer
OlIpeJieNIeHHbIe Hey/00CTBa TPH TPaBo-
BOM IIPUMEHEHUH JaHHBIX HOPM Ha IpakK-
THKE.

Jlns peeHus BBINIEYKa3aHHOU Mpo-
OnemMbl 00OpaTHMCsi K BOIIpOCaM, CBs-
3aHHBIM C 3alUTOIl IpaB y4YaCTHUKOB
YTOJIOBHOTO TIPOM3BO/CTBA BO BPEMSI JINU-
HOTO OOBICKA JTUIIA TIPU 3a7epKaHnuu 0e3
TTOCTAHOBJICHUS CJICACTBEHHOTO CY/BH.
Ha mpaktuke mpeacTaBUTeNN OpPraHoB
JIOCY/IeOHOTO PACCIIeIOBaHMs, @ TAKXKE CY-
JeOHbIe OpraHbl HEOAHO3HAYHO MOIXOIAT
K ee peleHuo. B ofHuX pernoHax cyasl
TpeOYIOT pa3pelleHust  CJICICTBEHHOIO
CyIbU Ha IPOBEJICHUE JIMYHOTO OObICKa,
B JIPyIMX — JOCTATOYHO IOCTAHOBJICHUS
cienoBarens, Ipokypopa. Takas He-
OJIHO3HAYHOCTh CBSI3aHA C HEIOCTATKAMU
B IIPABOBOM PETYJIHPOBAHHU.

B wactHOCTH, 3aKoHOnATENH HE Pa3-
TPAaHWYMII XOJAaTaliCTBO O MPOBEICHUN
JIMYHOTO OOBICKAa M OOBICKA YKHJIWIIA FITH
WHOTO BJIAJICHUS JIMIIA, A BBIIEINIT OOBEKT
OoOBICKa HAa OCHOBAHUM IOCTAHOBIICHHS
CJIE/ICTBEHHOTO CYJIbH (JKHIIBE FITH IPYTOE
BJIaJICHUE JIMIA WM 4acTh KHUIJIOTO IHO-
MEIICHHs WIKX UHOTO BIIAJAEHMS JINIA, I7e
IUIAHUPYETCS TPOBEACHHUE O0BICKA).
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B wurore nmuHbIi OOBICK JIMIIA, 3a-
JIEP>KaHHOTO  YMOJIHOMOYEHHBIM  JIOJIK-
HOCTHBIM JIMIIOM, IO MHEHMIO HEKOTO-
PBIX YUYEHBIX, HE TpeOyeT ClennaTbHOro
pasperieHus CIEeICTBEHHOIO CyIbH, YTO
OOBSICHACTCS. YYTCHHBIMUH OOCTOSITEIIb-
CTBaMHU ¥ YCIIOBUSIMH 3aJep KaHUs JIHIA,
MOZI03PEBAEMOTO B COBEPIIEHUH YIOJOB-
HOTO MPEeCTYIUICHHs. BpIBatOT OTIenbHbIE
CITydad OTKas3a CyIbsIMH B XOAATalCTBax
YIOJHOMOYEHHBIM JIMIaM O MPOBEICHUHN
JIUYHBIX OOBICKOB, TIOCKOJIBKY pelIeHHe
CIEACTBEHHBIM CYIbEH Ha CTaguu J0-
CyneOHOro paccieloBaHUsS XOJaTalCTB
0 TPEIOCTaBIEHUN Pa3peLIeHnsT Ha Mpo-
Begenue smuHoro oOwicka YIIK Vipa-
HHBl HE HPEeTyCMOTPEHO, TO €CTh TaKoil
MIPOLIECCYalbHONH HOPMBI HE CYIIECTBYET
U clefoBaTeNb B CBOEM XojaraiicTBe o
Hell He roBopuT (mocraHoBieHue Taib-
HOBCKOTO paiioHHOTO cyna Yepkacckoi
obmactn Ne 36726836 ot 11.12.2013 r,
neno Ne 704/2044/13) [5].

B nmpyrux cmydasx cyapH, pyKOBOA-
CTBYsICh CT. CcT. 234, 235 VIIK Vkpaunnsl,
YIOBJIETBOPSAIOT Takue Xoparaiicrea. J{ist
pUMepa MPUBEIEM MTOCTAHOBIEHHE BbI-
LIEyNTOMSHYTOro TalbHOBCKOTO paioH-
Horo cyna Yepkacckoil 001acTu, TOJIbKO
or 27.08.2013 . (Ne 40797833 mo neny
Ne704/1520/13-x) [6].

Urak, cymecTtByer mpoOnema He-
OMHAKOBOTO TMPHUMEHEHUSI COOTBETCTBY-
oumx HopM YIIK VYkpaunsl, kotopyro
MOXXHO PEIINTH TONBKO YeTKUM ITePEIHEM
OCHOBAaHUI NPUMEHEHUs] JTHIHOTO OOBI-
CKa B OTJENBHOH cTaTbe, HA YTO TaKKe
obpamraer BHMManue JI. VYmamosa, Ko-
TOpast OOBSICHSIET ATO TEM, YTO JIMYHBII
00BICK OTHOCHUTCSI K 0COOOMY BHIy OOBI-
CKa, MMEET CBOIO CIelU(UKY OCHOBaHUH
U OPSI0K ero nposeaeHus [7, c. 11].

B T0 ke BpeMs yueHble OTMeuaroT He-
00XOZIMMOCTb COBEPIICHCTBOBAHMS 3aKO-
HOJZIATeNILCTBA B 3TOH cdepe, CBI3aHHYIO
C PaCHIMPEHUEM Kpyra CiIydaeB, KOTOPbIE
I03BOJIAIOT ITPOBE/ICHNE JIMYHOTO OOBICKA
[8,c. 109].

CremyrommM  aKkTyaJbHBIM — BOIPO-
COM IIPAaBOBOTO PETYIMPOBAHUS OOBICKA
B YKpanHe, [0 HallleMy MHEHHIO, SIBIISICT-
csl HEOOXOMMOCTh PEIICHUs] TPOOIEeMbI
B OTHECEHMH B OTJENIBHBIX CITydasx OOBI-
CKa aBTOTPAHCIIOPTHOIO CPEACTBA K JINY-
HOMY OOBICKY, KaK 3TO perIaMeHTHPOBa-
HO, Hampumep, B cT. 56 VIIK ®panimu,
ct. 249 VIIK UlBeiuapuun. YkpauHckoe
3aKOHOJATENIbCTBO OTHOCHT TPAHCIIOPT-
HO€ CPEZCTBO K JIPYyrOMy BIIQJICHUIO JIMIA

(4. 2 ct. 233 VIIK Ykpannsl), Kak 3eMeb-
HBII y4acTOK, rapax, APyrue 3AaHUs WK
MTOMEIIEHHsT OBITOBOTO, CITY:KEOHOTO, XO-
3SHCTBEHHOTO, ITPOU3BOACTBEHHOTO U JIPY-
roro HasHadeHus. [1o HaimeMy MHEHHIO,
HEOOXOIMMO BBIZCIUTH CIIEIYIOIINE CITy-
Yay, CBSI3aHHBIE C JITYHBIM OOBICKOM JIMLIA,
HaxXOAIIErocss B COOCTBEHHOM TpaHC-
MIOPTHOM CpEACTBE (aBTO-, MOTO-, BEJO-
TPaHCIIOPTE), U HEOOXOMMOCTBIO OOBICKa
TaKOr0 TPAHCIIOPTHOTO CPEJICTBA, M OT-
HECTH MX K IPABOBOMY PEKHMY JIMYHOTO
oObICKa JIMIA, YTO MPHUBEIET K SKOHOMUH
BPEMEHH, OTCYTCTBHIO CIIOPHBIX CUTYalIUi
OTHOCHTEIIBHO IPAaBOMEPHOCTH HpOBEJIe-
HUSL OOBICKOB aBTOTPAHCIOPTHOTO Cpel-
cTBa M Jpyrux nomerieHui (neno Kowm-
COMOJIBCKOTO PalOHHOTO Cyaa I. XepcoHa
Ne 667/6121/14-x ot 27.02.2015 r) [9],
MOBBICUT  3(DPEKTUBHOCTD  TIPOBE/ICHUS
CJICZICTBEHHOTO JieiicTBus, Oyner croco0-
CTBOBAThH BBINIOJIHEHUIO 3a]1a4 YTOJIOBHOTO
IIPOU3BOZCTBA U OJHOBPEMEHHO He Oyzer
MIPOTHBOPEYNTH €BPONEHCKOM MPAKTHKE.

Taxxe TpeOyeT CBOEro yTOUHEHHS
B YaCTH OIPENENICHUS] CAHKLHUU BO-
[pOC  ONpeesieHHs CpOKa, B TEYCHHE
KOTOPOTO TPOKYpPOp 00si3aH 0OpaTHTHCS
C XOzaTaiicTBOM O NPOBEICHUH OOBICKA
K CJICACTBEHHOMY CYIbC VISl MONYYCHHS
pELICHHUS TI0 STOMY CJIEICTBEHHOMY Iei-
CTBHIO B TMOPSAKE, MPETyCMOTPEHHOM
4. 3 cr. 233 VIIK Ykpaunsl, uro obecrie-
YHUT YCKOPEHHE OCYIIEeCTBICHHS CyIeOHO-
T'O KOHTPOJIS 33 3aKOHHOCTBIO TIPOBEACHUS
JITAHHOTO  CJIEACTBEHHOrO (PO3BICKHOTO)
JIeHCTBUSL.

BeiBoabl. Ha ocHOBaHuM mpoBeaeH-
HOT'O MCCIIEJIOBAHHS AKTYyaJbHBIX BOIIPO-
COB IIPABOBOTO PEryIMPOBAHHUS IIPOBEJIE-
HHs 00BICKa MOYKHO CZEJaTh CJICIYIOIINe
BBIBOJIBI.

Bo-nepBbiX,  mpemiaraeM — U370-
XKHUTh TeKcT 4. 3 cT. 223 VIIK VYkpaunst
B crexyromei pemaknnu: «CiemoBarens,
[POKYpPOp BIIPaBe [0 BBIHECCHHS II0-
CTaHOBJICHHS CIIEICTBEHHOTO CYy/IbH BO-
WTH B SKWIMINC WM JIPyroe BIaJCHHUC
JHLA TOJBKO B HEOTIOXKHBIX CIydasx,
CBSI3aHHBIX CO CHACEHHUEM KMU3HM JIIOfeH
U UMYyILECTBa JINOO ¢ HENOCPEICTBEHHBIM
IpeciieJOBAHNEM JIHL[, IO/I03PEBAEMBIX
B COBEPIUECHUM NPECTYIUICHUs. B Takom
cilyyae NpoKypop (ciemoBaresib MO Co-
[JIACOBAHHIO C MPOKYPOpOM) 00si3aH Oe3-
oTJIararejabHO, HO HE TMo3ke 24 4acoB
MOCJI€ OCYIIECTBIICHUSI TaKUX JIEHCTBUH,
XOIaTafiCTBOBATh O MPOBEIACHHU OOBICKA
K CIJICJICTBEHHOMY Cy/b€, B HPOTHBHOM

cllydae pe3yJsbTaTbl CIEACTBEHHOIO JeH-

CTBHS TPU3HAIOTCS  HEJOMYCTHMBIMHU.
CnencTBeHHBIH  Cyabs — paccMarpHBa-
€T TaKoe XOJaTaiiCTBO B COOTBETCTBHH
¢ TpeboBaHUAMH cTaTbu 234 HACTOSIIETO
Kozekca, mpoBepsiss, MOMHMO MpPOYEro,
JIEHCTBUTEIBHO JH HUMEINCh OCHOBaHUS
JUTSE TPOHUKHOBEHUSI B YKIITHILE WK JPY-
roe BIajieHHe Jiuia 0e3 pelieHus Clei-
CTBEeHHOTO cyapu. Ecimm mpokypop ot-
Ka3bIBACTCSl COIVIACOBBIBATH XOAATAalCTBO
cienoBarelnsi 00 OOBICKE WM CIICICTBEH-
HBIA CyIbsl OTKQXET B YAOBJIETBOPECHUH
XoJaTaiicTBa 00 0OBICKE, YCTAHOBIICHHBIE
B pe3yJbTaTe TaKoro OOBICKa JOKa3aTellb-
CTBa CUUTATh HENOIYCTUMBIMH, a IOJIY-
4yeHHass MH(QOpPMAIHs IOUICKUT YHHY-
TOXEHHIO B TOPSIKE, MPETyCMOTPEHHOM
crarbeit 255 Hacrosiero Komekcay.

Bo-BTOpBIX, HEOOXOIMMO 3aKPENHUTh
B cT. 3 VIIK VYkpauHsl JeraipsHoe ompe-
JIEJICHUE TIOHSATHH «OOBICK», <JIMYHBIN
0OBICK», UTO TIO3BOJIUT M30€KaTh HEOTHO-
3HAYHOTO TOJKOBAHUS COOTBETCTBYIOIINX
HOPM TIPH UX PUMCHCHUH.

B-TpeTpnx, Hy’)KHO BKJIIOUUTD B ITOHS-
THE «JIMYHBIN 00BICK» CITydau, CBI3aHHBIE
C JJUYHBIM OOBICKOM JIMIIA, HAXO/SAIIETOCS
B COOCTBEHHOM TPAHCIIOPTHOM CpE/ICTBE
(aBTO-, MOTO-, BEJIOTPAHCIIOPTE), U OJHO-
BPEMEHHBIH 0OBICK TAKOTO TPAHCIIOPTHO-
TO CpeZCTBa.
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AUAJIOT MEXKAY I'PAXKJAHCKUMHU
N BOEHHBIMU CTPYKTYPAMM:
TEOPETUYECKHUE OBOCHOBAHUA
N IMIPAKTUYECKHUE ACIIEKTbBI
B3AUMOJENCTBUS B YKPAUHCKUX
COIMOKVYIBTYPHBIX KOHTEKCTAX

Hpuna CEBPYK,
KaHIUAaT GUI0CcoPCKUX HAyK, TOIICHT,
npodeccop kadeapsl COLUATbHO-TYMaHUTAPHbBIX JUCIMIUTHH
HanunonaneHoit akanemun HanmonanbHOM rBapaun YKpauHbl

AHHOTANUA

B cTarbe MpOBOIUTCS TEOPETUUECKOE MCCIIEIOBAHUE HBOJIIOIUH KOHILIETITYalIbHBIX
HOJIXO/I0B U TEOPUH K CYLIHOCTH T'PaXkJaHCKO-BOCHHBIX OTHOILECHUMH, CIEUPUKH HX
TpaHC(hOpMaIM B YCIOBUAX TIT00AIM3UPYIONIErocs: odmecTBa, 0co0eHHOCTH (popMu-
POBaHMS CHCTEMbI TAKNX OTHOLICHUH B YKpauHe.

Oco0oe BHUMaHME Y/IEICHO NMPAKTHYECKUM aCIeKTaM HaJlaKMBAHUS IPaskIAaHCKO-
BOCHHBIX OTHOLICHHH B YKpaWHEe C Y4ETOM OIbITa B3aUMOJICHCTBUS TPAXKIAHCKHX H
CHJIOBBIX CTPYKTYP B 30HaX KOH(IMKTOB COBPEMEHHOr0 MHpa. B wacTHocTH, paccMmo-
TpeHbI 0a30BbIe IPUHIMIILI TOTUTHKHU U JoKTpuHbl CIMIC, nexxarine B 0CHOBE PaKTUK
B3aMMOJICHCTBHS BOCHHBIX U IPAXKIAHCKHX CTPYKTYP B Pa3BUTHIX JAEMOKPATHUECCKHX
CTpaHax; THUIUYHbIC TPOOIEMBI, C KOTOPHIMH CTAJKHBACTCS MPAKTHKA HaJa)KWBaHUS
IPakK/1IaHCKO-BOCHHBIX OTHOLICHUH B Pa3HBIX CTPaHaX, U BO3MOXKHBIC B3aMMHO I10JIE3-
HBIE C(ephl COTPYAHNYECTBA B 30HE KOH(MKTA. Takke aKIEeHTHI cIeJaHbl Ha HE00X0-
JUMOCTH ()OPMHPOBaHHSI HaBBIKOB BEJICHUS IEPETOBOPOB M KOMMYHHKALMH B paMKax
Ipak1IaHCKO-BOCHHOTO COTPY/IHUYECTBA.

KnioueBble cioBa: rpakgaHcKo-BoeHHBIE oTHomeHus, nomutuka CIMIC, rpaxk-
JTAHCKOE 00IIECTBO, OPraHH3aLMH IPAKAAHCKOTO 00IIeCTBa, COTPYJHUYECTBO, THAJIOT.

THE DIALOGUE BETWEEN THE CIVILAND MILITARY
STRUCTURES: THEORETICAL GROUNDS AND PRACTICALASPECTS
OF INTERACTION IN UKRAINIAN SOCIO-CULTURAL CONTEXTS

Irina SEVRUK,
Candidate of Philosophy, Associate Professor,
Professor at the Department of Social and Humanitarian Disciplines
of the National Academy of the National Guard of Ukraine

SUMMARY

The article conducts a theoretical study of the evolution of the conceptual approaches
and theories to the essence of the civil and military relations, the specifics of their
transformations in a globalizing society; the features of such relations system formation
in Ukraine.

The particular attention is paid to the practical aspects of establishing the civil and
military relations in Ukraine, taking into account the experience of the civil and security
forces interaction in the conflict zones of the modern world. The main principles of policy
and the CIMIC doctrine, that are the basis of the practical interaction between military
and civilian structures in developed democratic countries; the typical problems faced
by the practice of the civil and military relations construction in different countries, and
the possible mutually beneficial areas of cooperation in the conflict zone are considered
in particular. In addition, the emphasis is put on to the necessity to develop the skills of
negotiation and communication within the civil and military cooperation.

Key words: civil and military relations, CIMIC policy, civil society, civil society
organizations, cooperation, dialogue.
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IlocranoBka mnpoOiaembl. 3Haue-
HHE LIeJICHANPaBICHHOIO BbICTPaMBaHUs,
ONTHMH3ALMKA  B3aUMOJCHUCTBUS  CHJIO-
BBIX CTPYKTYP, apMHH ¥ TPaXXIaHCKHX
CTPYKTYp 00IIecTBa ¢ 0co00i OCTPOTOit
ObUIO OCO3HAaHO B YKpauHe, MOXalyi,
TOJBKO B TIOCIEAHHUE TOABI, Korga Ooe-
BbIC JICHCTBHS HA TEPPUTOPUH CTpPAHBI
MPOJIEMOHCTPUPOBAI M HETOTOBHOCTH
K KOHCTPYKTHBHOMY JHaJIOTy CTPYyK-
Typ, ¥ HETIOHNMaHUE €ro 3HAUCHHS IS
yperylIupoBaHusl CHTyalnu Ha Bocroke,
n HeyMeHue ero Bectd. Korna ofmecTBo
0Ka3aJI0Ch Ha I'PaHU PAcKoia HE TOJBKO
TEPPUTOPHAIIBHOTO (HAIIMOHAJIBHOTO, pe-
JIMTHO3HOT0), HO M PAcKoja Ha «CHJIOBHU-
KOB» U «TpakIaHCKuX». IlpakThka B3a-
HUMOJICUCTBUS I'PayKIAHCKOTO HACEJICHHs
1 BOGHHBIX Ha BocToke cTpaHbl, K coxa-
JICHHUIO, TPOJEMOHCTPUPOBATIA BO3MOXK-
HOCTh TIE€PEpacTaHus] BOCHHOW CHIIBI
B HACWJIHE, HE3aIWIIEHHOCTh TPaXIaH
MpHBeNa K pOCTy HEJOBEPUS U IPOTHBO-
NeWCTBUSI MUPHOTO HACENICHHSI CHIIOBBIM
CTPYKTypaM.

I'maBHOe, 9TO OBIIO OCO3HAHHO YKpa-
HHOM, — Ha KOHY CTOUT 0€30MacHOCTb ro-
CyJapcTBa, HEeJI0CTHOCTD M KM3HECII0C00-
HOCTb 001IeCTBA.

Crnenyer OTMETHTb, YTO B YKpaumHe
K BONPOCY TPaXKIaHCKO-BOCHHBIX OT-
HOIICHUI TOCYAapCTBO OOPaTHIOCH YiKe
B [EPBBIE TO/IbI HE3aBUCUMOCTH, B PaMKax
MIPUHATHIX HA ce0sl MEKTyHAPOIHBIX 005-
3aTeNbCTB, CBUICTEIBCTBYIOMNX O MPHUH-
OUMHAATGHOW OpPHEHTAIlMH YKPAWHCKOTO
o01ecTBa Ha IeMOKpaTuueckue npeoopa-
3oBaHns. Cpenu TOKyMEHTOB, (puKCHpy-
IOIUX 3TU 0053aTeNbCTBA, CIEAYyOLIne:
«[TapTHepcTBO paaM Mupa: paMOUYHBIN
nokymeHT» (1994 1), «Kozmekc moBexeHust
OTHOCHTEIIBHO  BOEHHO-TIOJMTHYECKUX
acIieKToB 0e30IaCHOCTH», MPUHATHIA Ha
Bynanemrckom cammure ObCE B 1994 1.,
«Xaptust npo 0coboe MapTHEPCTBO MEK-
oy Ykpaumnoit u HATO» (1997 r.). Oc-
HOBHBIM HallPaBJICHUEM BCEX YCHJIMH IO
(OPMHPOBAHHIO  TPaXKIAHCKO-BOCHHBIX
OTHOUICHUH CTaJ0 CO3MaHHE CHCTEMbI
TPXJAHCKOTO KOHTPOJSI HAJl CHIOBBIMHU
CTPYKTypaMH, 3aKperuIeHHOH B COOTBET-
CTBYIOIEH 3aKOHOAATEIHHOM W HOpMa-
TUBHO-TIpaBoBoii Oaze. B 2003 r. mpunAT
crenuanbHbll 3akoH YkpaumHbl «O jie-
MOKPaTH4YECKOM T'PAKAAHCKOM KOHTpOJIE
Haj BoeHHOI opraHu3zanueil U npaBooXx-
PaHUTEJIBHBIMU OpraHAMH T'OCYIAPCTBaY,
KOTOPBI TIPHU3BaH PEryIMpOBaTh I'paK-
JIAHCKO-BOCHHBIC OTHOILCHUS W SBIISUIICS

OIPE/ICNISIONIMM B JICSITEILHOCTH BCEX
rOCY/IapCTBEHHBIX OPraHOB, JOJKHOCT-
HBIX JIML, OOILICCTBEHHBIX OpraHU3alUi
U Tpax/iaH B cepe rpakJaHCKO-BOCHHBIX
otHomrenui [4]. B 2018 1. manusrit 3akon
YTPAaTHJI CHITy B CBSI3H C TIPUHSITHEM 3aKO-
Ha Ykpannsl «O HaumoHaJIbHOH Ge3omac-
HOCTH», IPU3BAHHOTO «TapaHTHPOBAThH
00IIECTBY U KaXIOMY IPaXIaHUHY 3a-
LIUTY OT YIPO3» U OIPEIEIAIOIEero Mexa-
HHU3MBI 00ECIEYEHUS IeMOKPATHYECKOTO
IPaXKJIAHCKOTO KOHTPOJISL HAJl OpraHaMH
u HOPMHUPOBAHUAMH CEKTOpa Oe30MacHO-
¢t 1 060poHHI [5].

Pearmu pasBeprhiBaHUsT KOH(IMKTA Ha
Bocroke VYkpanHbl CTUMYIMPOBAIM TaKKE
nprssiTHe 3aKoHa «O BOSHHO-TPAyKTAHCKIX
anvuHACTparsx» (2015 T, ¢ pemakimsMu
or 2016 u 2018 rr). B npeambyne 3axona
TIO/TYEPKUBACTCSI, UTO JIESTENTEHOCTH BOGHHO-
IPAXKJAHCKUX aJIMUHHUCTPALIMIA — MEPOIIPHS-
THE BPEMEHHOE U BBIHYXICHHOE, C SJIEMEH-
TaMHM BOCHHOHM OpraHM3alliHl YIIpaBlICHUS,
KOTOpPOE HE HalpaBlIeHHO HA OTMEHY KOH-
CTHTYLIMOHHOTO TIpaBa TEPPUTOPHAIIBHBIX
OOlIMH HAa MECTHOE CaMOyIIpaBlIiCHHUE.
Lenpto co3maHus TakuX aJMUHUACTPAIWI
SIBISICTCS.  HEOOXOMMOCTh ~ 00ECTICUCHHMS
0€30IMacHOCTH W HOPMAJIM3AIIUH KU3HEIES -
TEJIBHOCTH B PalilOHaX BOGHHOTO KOH(IIMKTa
[6].

Tem He MeHee HE0OXOTMMO MTPHU3HATE,
YTO HAJQKUBAHHUEC I'PAXKIAHCKO-BOCHHBIX
OTHOIICHUH B VYKpaWHE CTaJKHUBACTCS
C LIEJIBIM PSIIOM 3HAYUTENBHBIX MpoliieM
KaK KOHLENTYaJbHOTO, TEOPETHYECKOTO
MOPSAAKA, TaK U MPAKTUYECKOr0, PACKPbI-
BAIOIIEroCs B KayKIOJAHEBHBIX MPAaKTHKAX
HEMOCPEACTBEHHOTO  B3aUMOICHCTBHSA
IPayKIAaHCKUX U BOCHHBIX KaK B 30HE KOH-
(bnuKTa, TaKk ¥ B LIEJIOM, HA TEPPUTOPHU
ctpanbl. COBpEMEHHOE TOHUMAHUE CIIel-
nGUKA  B3aMMOJEHCTBUS TPaXKIAHCKUX
U BOCHHBIX CTPYKTYp M JIMIL[, HPEICTaB-
JISIOIUX TPaXTAHCKOE HACEIECHWE W BO-
CHHBIX, BBIXOJUT JAJICKO 32 PAMKH TOJIBKO
TPaXIAHCKOTO KOHTPOJIS.

AKTyaJqbHOCTb TeMbl HCCJIEI0Ba-
HHUSl TIOATBEPIKAACTCS HEOOXOIMMOCTHIO
MOUCKA W  CO3JaHHMSA TEOPETHYECKOH
w1aropMbl JUIl ONTUMM3ALMHU  JIUAJIO-
ra MeXAy IPaXJaHCKMMH ¥ BOCHHBIMH
CTPYKTYypaMH C y4ETOM OIIbITA UX B3aUMO-
neiicTBUs B 30He KOH(uKTa Ha BocToke
VYKpauHbl ¢ IeIbl0 CTAOMIN3AUU CUTY-
aluu B cTpaHe, GOPMHUPOBAHHS YCIOBHUI
JOCTHKEHHS CTaOMIBHOCTH ¥ MUPA.

Cocrosinne mucciaenoBanusi. Kiaccu-
YEeCKHe OCHOBBI HCCIEIOBAHMS IIPOOIEMbI

TPaKIAHCKO-BOCHHBIX OTHOIICHHH ObLITH
3anokeHsl B 1950-1960-e . B pabdorax
C. Xantunrrona [15], M. SnoButna [16],
C. aiinepa. [lanpHelnryio pa3paboTKy
npoOriemMbl HaxouM B padorax Y. Mockoca
[17], X. Mypa, Ix. I'emnoyas, C. Capkucs-
Ha, Y. Xay3sepa, Jlx. Dimmca, Y. Metsioca,
H. ®omra, /x. Onderpoma u np. Timybo-
KU aHaIu3 CONCP)KaHHUs TEOPETUYECKHX
HapabOTOK IIPE/IIECTBEHHHUKOB, IPAKTHK
B3aUMOJICHCTBUSI TPAKIAHCKUX M BOCHHBIX
CTPYKTYP B YCIOBHSIX IIOOATN3HPYIOIIETo-
cs1 o0IIecTBa, a TaKKe IPOrpaMM JaTbHeH-
IIET0 M3YYCHHS TPaXkIaHCKO-BOCHHBIX OT-
HOIICHUH M JIEMOKPAaTHYECKOTO KOHTPOJIS
HaxomuM B paborax . Krommens (Gerhard
Kummel), 3. Kortu, T. Dnmannca, 3. do-
crepa (Andrew Cottey, Timothy Edmunds,
Anthony Fofster) [14]. Ha tepputopun
MOCTCOBETCKOTO TIPOCTPAHCTBA 3HAYHUTEb-
HBIA BKJIAJ B HCCIEIOBAHUE HPOOIEMBI
IPaK/IAHCKO-BOCHHBIX OTHOIICHHI BHECIH
B. Cepebpsinnukos, 0. Jleprorun, A. Ap-
6arosa, H. Jlanmmnosa [3] u np.

B Vkpaune wuccinenoBaHue cren-
npuK TpaHC(HOPMAIMH  TI'PaKIAHCKO-
BOCHHBIX OTHOILICHUH W YCTaHOBJICHHS
JIEMOKPAaTHYECKOTO KOHTPOJSI TIPOBOIM-
mu C. Oneiinuk, H. Tpeoun [13], B. I'pe-
yaHUHOB, A. I'puuenko, I Ilepenenuua,
WU. Xpaban, A. buprouenko, B. Bpunies,
B. Cxksopuos [12], B. bunommukwuii [2]
u ap. [IpoGiueMbl UMIUIEMEHTAIMH MEX-
JYHAPOIHBIX MPOrpaMM HCCIICTOBAHUS
JIEMOKPATHYECKUX TI'PaKIaHCKO-BOCHHBIX
OTHOLICHUH M JEMOKPAaTHYECKOrO KOH-
TPOJIsl B YKpauHCKUE, ¥ HA00OpOT, yKpa-
MHCKHUX MPOTPaMM — B MEKIyHApOJIHbIC,
HaxOoJITCsl B IIGHTpe BHUMaHus A. bupro-
yeHko, B. ToppOynuna, B. I'peuannnosa,
A. I'puexo, JI. [Tomsxoa, I'. [Teperenuisl,
M. CyHrypoBcKoro u zip.

B T0 e BpeMsI B OTEUECTBEHHBIX HC-
CJIC/IOBaHUSX NPoOIeMa B3auMOACHCTBHS
BOGHHBIX M I'PAXJIAHCKHX CTPYKTYp pac-
CMaTpPHUBAETCsl CKBO3b NPHU3MY MHUPHOTO
U CTa0HUJIBHOTO Pa3BUTHs OOIIECTBA, BHE
TeX peayuii, KOTOpbIe CBS3aHBl C Beje-
HUEeM OOEBBIX [EHCTBUI HAa TEPPUTOPUH
CTpaHbl. B CEroAHsIIHUX YCIOBHSAX He-
00OXOAMMBIM CTAHOBHTCSI aHAJIHU3 OIIBbITA
HaJa)KMBaHUS B3aUMOJICHCTBHS BOCHHBIX
U TPaXIaHCKUX B 30HAX BOCHHBIX KOH-
()ITUKTOB, B PAa3IMYHBIX COLMOKYJIBTYp-
HBIX KOHTEKCTaX, [IOUCK KOHICTITYa bHBIX
MOXO/I0B, KOTOpPBIE CMOTYT O0ECIeunTh
4yepe3 ONTUMHU3ALMIO JJHAJIora BOCHHBIX
U TPaXJIAHCKHX CHATHE HAIPSHKCHHOCTH
U KOH(IMKTHOCTH B CTPaHe.
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Heaplo u 3apaueil craTbM SBISCT-
Csl MCCIJICIOBAHUE HBOJIIOIUH KOHIIETITY-
QIBHBIX TOJAXOMOB M TEOPHH K CYIIHO-
CTH TPaKIAHCKO-BOCHHBIX OTHOIICHUIA,
cnenuduKu uxX TpaHchopMmanuii B ycio-
BUSIX TIIOOAM3UpYIOMIErocsi 00IIecTna;
aHann3 0a30BBIX MPHUHIMIIOB TOJUTHKH
u poxrpunel CIMIC, nexamux B ocHO-
BE MpPAKTHK B3aMMOJEHCTBHSA BOCHHBIX
U TPAKIAHCKUX CTPYKTYp B Pa3BHTBIX
JIEMOKPATHYECKUX CTPaHaX; MOMCK Iy Teit
(hOpMHPOBAHUS CUCTEMBI OTHOILICHUH 10-
BEpUsl M COTPYIHHYECTBA MEXIY Ipax-
JAHCKMMH ¥ BOCHHBIMU CTPYKTypaMH
B YKpauHe.

H3no:xxeHne 0CHOBHOIO MaTepuaJa.
I'park1TaHCKO-BOCHHBIC OTHOILICHUSI — ITPO-
OremMa MHOTOTpaHHAs ¥ KpaiHe CIOKHAsL.
ITpakTUKK TPakIaHCKO-BOCHHBIX OTHO-
[ICHUH 3aBUCAT U OT MOJUTHYCCKOI BOJIH
PYKOBOJICTBA, M OT HAJIHYHsI HHCTUTYIIHO-
HaJIbHO 3aKPETJICHHbIX MEXaHU3MOB, U OT
MOJI'OTOBKH CHELHAINCTOB KaK IPaKaaH-
CKHX, TaK U BOCHHBIX, H OT HHBIX MHOTO-
4yuclieHHbIX (akTopoB. Tem He MeHee
B OCHOBE €€ DCIICHUs — OmpeJeJIeHHbIe
TEOPETHYECKHE KOHLENINH M TOIXO.bI,
OIIPE/ICIISIONIME CTPATETHIO BBICTpaKBa-
HHS B3aUMOJCUCTBUS, NMPUEMIIEMbIC HIIH
HET B KOHKPETHBIX COIIMOKYJIBTYPHBIX
KOHTEKCTaXx.

DyHIAMEHT TCOPHH TPaXKIAAHCKO-BO-
CHHBIX OTHOIICHHUH 3aJI0OKUIN PabOThI
amepukaHckux yueHbix C. XaHTHHITOHA
u M. fIHoButna. B 1957 . BBIXOANT B CBET
pabdora C. Xantunrrona «Conmar u ro-
cynapctBo» (“The Soldier and the State:
The Theory and Policies of the Civil-
Military Relations”) [15], B koTopoii ¢ax-
THUYECKH OBLIM 3QJI0)KEHBI BCE OCHOBHBIC
HAaIpaBJICHUs HAy4YHBIX JHUCKYCCHH B 00-
JIACTH FPaKIaHCKO-BOCHHBIX OTHOLICHHH.
B nepuon xonogHoW BOWHBI M MOJIUTHKU
0€30IacHOCTH B YCIOBHUSX OHITOISIPHOTO
mupa C. XaHTHHTTOH HIIET OCHOBY Oa-
JIaHCA B OTHOIICHHUSIX MEXIY BOCHHBIMH
U TpaKJaHCKMMHM. banaHc OTHOLICHHUH,
no C. XaHTHHITOHY, 3aBHCHT OT JIBYX
UMIICpaTHBOB: (DYHKIMOHAIBHOTO (pea-
TMpOBaHHE HAa BO3MOXKHBIE Yrpo3bl Oe3-
OMacHOCTH OOIIECTBA) U COLMETAIBLHOTO
(IOYMHEHNE COLMAIbHBIM CUIJIAM, HJie-
OJIOTUM U MHCTUTYTaM, JOMHHHUPYIOIIHM
B oO1iectBe). [loHOE MOAYMHEHHE apMUK
TpeOOBaHHUAM (YHKIHOHAIBHOTO HMIIE-
paTtuBa IpeBpallaeT ee B CHUIIY, OIACHYIO
Uit OOIECTBa BCIEACTBUE CIEHU(DUKA
BOeHHON dTuku. IlomHoe xe momuuHe-
HHUE apMUU TPEOOBAHUSAM COIMETAIHLHOTO

MMIIepaTHBa MPEBPAINACT €€ B UTPYIIKY
B pyKax IOJWUTHKOB. TakuM o6paszom,
HEOOXOIMM TONCK MEXaHU3Ma, KOTOPBIi
CMOXKET TIPEBPATUTh BOCHHBIX B «IIOJIU-
TUYECKH CTEPHIBHBIX M HEHTPAIBLHBIX)»
W TeM CaMbIM O00ECHEeYHThH ITOT OajaHc.
Takum Mexanu3zmMoM, o C. XaHTHHITOHY,
JOJDKEH CTaTh TIPakKJAAHCKUH KOHTPOJIb.
JIOMUHHpPOBaHHE BOCHHBIX B OOIIECTBE,
kaK mokasbiBaeT C. XaHTHHITOH, HENO-
MyCTUMO, apMUsl JOJDKHA OBITh HE CyOb-
€KTOM IOJIUTUKH, a O0BEKTOM I'paKaaH-
cKoro KoHTpous [15].

OCHOBHOH  IpOOJIEMO  Tpa)kiaH-
CKO-BOGHHBIX oOTHomeHui, mo C. XaH-
THUHITOHY, SIBJSIETCS 00ECIeUeHHE TPaK-
JTAHCKOTO KOHTPOJS Hax BoeHHBIMH. Ho
9TO COOOW MpPEACTaBISET T'PaXkTaHCKUI
KOHTpoOib? TpaguIMOHHO CYUTANOCH,
YTO IENBI0 TPAKIAHCKOTO KOHTPOJIS SIB-
JSIeTCsl OrPaHMYCHUE BIIACTH BOCHHBIX.
C. XaHTHHITOH BONPOC CTAaBUT IMPHUH-
nunuaipHo MHave. B riaBe «Buiacts,
MpoQecCHOHAIN3M U HJCOJIOTHS: Teo-
pHsl TPaXKJaHCKO-BOCHHBIX OTHOLICHHUID»
C. XaHTHUHTTOH paccMaTpUBaeT pPa3HOO-
OpasHble CIOCOOBI €r0 OCYIIECTBICHHUS,
YTO TO3BOJISICT BBLICIUTH JBa 0a30BBIX
THNA TPAKAAHCKOTO KOHTPOIS: CyOBEK-
THBHBIN U O0BEKTHBHBIN.

CyOBeKTHBHBI TpakIaHCKUH KOH-
TPOJIb, HE3aBHCHMO OT TOTO, KTO €ro
OCYIIECTBISIET (IPE3UICHT, IPABUTEIb-
CTBO, COIMAJIbHBIE TPYIIBI, KJIACCHI, 3a-
KOHOJATeIbHbIE WM HCIIOJIHUTENIbHbIC
OpraHbl BIIACTH), MAKCUMHU3HUPYET BIACTh
TpakKIaHCKUX JIMI] U NPEBPAIIaeT apMHIO
B «3€PKAJIO MOJUTUKI», TOAYNHSIS €€ UH-
TepecaM pas3iIMYHBIX HOJUTHYECKUX CHII
U yrpoXas TeM CaMbIM CaMHUM OCHOBaM
(YHKIMOHMPOBAHHS JIEMOKPATHYECKOTO
obmiecTsa.

EMy nOpOTHBOCTOMT OOBEKTHBHBIN
PAXAAHCKUNH KOHTPOJb, OCHOBOM KO-
TOPOTO CTAaHOBHTCS MAaKCHMyM BOEHHO-
ro mnpodeccuonamuzma. OOBCKTHBHBII
TPaXJAaHCKAH KOHTPOJb CBSI3aH C IIPH-
3HaHHEM aBTOHOMHHM BOEHHOTO Tpodec-
CHOHAJIU3Ma U BKJIOYaeT B cebs Takue
3JIEMEHTBI: BBICOKHH YpPOBEHb BOCHHOTO
npoeccHOHAIM3Ma M I[IPU3HAHUE BO-
SHHBIMM OTpaHHYEHH cBoel mpodec-
CHOHAIILHOI KOMIeTeHTHOCTH; S dek-
THUBHYIO CHCTEMY IIOAYMHEHUS apMUH
TpaKIaHCKUM JIMAEPaM, KOTOPbIEC IIPUHHU-
MaroT PeIIeHHs B MEXIyHapOJHOH U BO-
€HHOM MOJNUTHKE; IPU3HAHNE U TIPUHSATHE
JHUIEPCTBa apMUK B 0c000i npodeccuo-
HaJbHOW 00acTH; MUHUMH3AIHMIO BMeE-
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[IaTeNbCTBA APMHUHX B ITOJUTUKY W TOJH-
THKOB B JIeJIa apMUH.

Takum oOpaszoM, 3ajavell ONTHMH-
32K TPaXIAAHCKO-BOCHHBIX ~OTHOILIIE-
Huit, no C. XaHTUHTTOHY, SIBISIETCST 00e-
CIIeueHUE OOBEKTUBHOIO T'PayKIAHCKOTO
KOHTPOJISL HaJl apMuel, 4to Oyner cro-
coOcTBOBaTh €€ Mpod)eCCHOHATN3AIIH
1 OJTHOBPEMEHHO CIIY)KUTb (D PEKTHBHBIM
WHCTPYMEHTOM OOECTIEUEHHs MOTUTUKI
Oe3omacHocTH obmectsa [15].

IIpobmema rpa)IaHCKOTO KOHTPOJIS
CeTOHSI OKa3bIBAaCTCs BEChbMa aKTyallb-
HOW. B puTOpmKe KOHCTHTYIIMOHHBIX pe-
(hopM TpaXkIaHCKHH KOHTPOIb HaJl CHJIO-
BBIMH CTPYKTYypaMH SIBJISICTCSI OJHUM M3
caMbIX MOMyIsApHbIX. OH TPaJUIMOHHO
UASHTUQUIMPYETCS C JEeMOKparhei, a
KOHTPOJIb BOGHHBIX — C TOTAJIUTAPHBIM
pexumom. OnHako, kak 3amedaeT C. XaH-
TUHITOH, CHUTyallusi Ha NpaKTHKE OKa-
3pIBAETCS HE TAKOM OQHO3HA4YHOU. B me-
MOKpAaTU4ECKUX CTpaHaxX dYepe3 BIIOJIHE
JICTUTHMHBIC TIPOLEAYPbl U HHCTHUTYTHI
apMUSI MOJKET TTOTyYUTh OTPOMHYIO TTOJTH-
THYECKYIO BIACTh (IPUMEPOM MOTYT CIIy-
*kuTh CoenuneHnble lltater Amepukun
(manee — CIIIA) Bo Bpems Bropoii mupo-
BO BOIHBI). B ToTanurapHbIX pexnmax
BJIACTh BOCHHBIX MOXET OBITh 3HAUUTEIIb-
HO YMEHBIIEHA 33 CYET KOHKYPEHLHUH
MEXK/ly pa3INuHbIMH BOCHHBIMH CITy>KOa-
MH, BBEJICHHUS JIOJDKHOCTEH KOMHCCapOoB
U BKJIIOYEHHS TTapPTHHHBIX OPTaHOB B BO-
EHHBIC CTPYKTYpHI (Hanpumep, ['epmanus
u Coro3 Coserckux CONMANUCTUIECKUX
Pecny6nuk (manee — CCCP)).

bonee Toro, cerogHs caMoO IOHSTHE
«TPaXJAaHCKUH KOHTPOJIb)» OKAa3bIBACTCS
JOCTAaTOYHO MHOTO3HAYHBIM M, KakK IIO-
Ka3bIBaeT aHAJIN3 UCTOYHNKOB, €TO 3HAYe-
HUE HEPE/IKO U3MEHSIETCS CYIECTBEHHBIM
obpazoMm. Tak, B 3amagHOEBPOINEHCKOM
TEOPETUYECKON TpaJULUK T'PakJAaHCKUH
KOHTPOJIb TIOHUMAETCsl, IPEXIE BCEro,
KaKk MeXaHH3M, oOecreuuBaromuii 0e3-
OIIACHOCTh U MHTEPECHI 00IIeCTBa, a BOC-
TOYHOEBPONEHCKHE aBTOPBI BUJIAT CMbICI
IPaKIAHCKOTO KOHTPOJISL B NEPBYIO Ode-
peab B 00ECIEUeHHH yCHEeUHOro (hyHK-
LIUOHUPOBAHUS APMHH.

IIpoTHBONONOXHBINA TOAXOJ B MOHHU-
MaHMM OTHOUICHHH oOInecTBa W apMuHu
MOoKa3aH B paboTe aMepUKAHCKOTO COIHO-
nora M. SInosutna «IIpodeccrnonanbHbli
COJIIaT: COLMANbHBIM M IOJIMTUYECKUI
moptpe» (1960 1.) [16]. OcHoBHas uyes,
KOTOpYIo orcramBaeT M. SIHOBHTII, — 3TO
MOCTENICHHOE HCYE3HOBEHHE IPOTHUBO-
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peuuii Mexy BOCHHOH M Ipa)<JaHCKON
JIOTHKOH, (OpPMHpOBaHHE HOBOIO THIIA
BOGHHOTrO IpodeccHoHaN3Ma B COBpe-
MEHHOI apMHUH: BOUH-MEHEPKEP M TeXHH-
YEeCKUH CHelHANNCT NPUXOAAT HA CMEHY
BOHMHY-Tepolo. B moxarsep:kaeHne cpoeit
runotre3pl M. SHOBUTLI TPUBOAUT J0O-
CTaTOYHOE KOJIMYECTBO apryMEHTOB, Oa-
3UPYIOIUXCST HA aHAIN3€ dMITNPUIECKUX
JAHHBIX ¥ CBHAETEICTBYIONINX O HAJH-
YHH 3HAYUTEIBHBIX U3MEHEHHH B apMUH
CIIA. Cpeny HUX: W3MEHEHHs OpTraHU-
3aI[MOHHOH CTPYKTYpBl U CTHJICH yIIpaB-
neHust (mepexox K Oorjee THOKHM (op-
MaM yIpaBIICHUs); COKPAICHUE OTIINYUH
B HaBBIKAX MEX1y BOCHHBIMH M Tpak-
JAHCKMMH 3JIUTaMH (3HAYUTENBHBIH POCT
B apMHUM TEXHMYECKHX CHELHAINCTOB
C TPaXKTAHCKOW CIENATbHOCTBIO); U3Me-
HEHUS B IPUHLIUINAX Habopa 0HUIIEePCKOTo
KOpITyca ¥ MEXaHU3Max BOCTIPOM3BO/ICTBA
odurepcTBa Kak conuansHoi U mpodec-
CHOHAIFHOH Tpynmel  (BBIpaBHUBAHUE
COLMAIIFHOTO COCTaBa M CTHUpPAHHE dIH-
TapHOCTH); TpaHC(HOPMAIHS KapbepPHBIX
mesieil M yCTAaHOBOK BOEHHOCIYIKAIIMX
(IOMMHHMPYIOT ~KapbepHBIC YCTAHOBKH,
YTO IIPEeAIoJIaraeT IOBBIIICHHE YPOBHS
KOMIIETEHTHOCTH); HM3MEHEHHE MOJIUTH-
YeCKOW pOJIM BOCHHBIX B oOmiecTBe (u3-
MEHEHHE XapaKTepa MOJUTHYECKOTo y4a-
CTHUsl BOGHHOCTYXamux) [16, ¢.71].
Takum obpazom, M. SHOBUTI HHA-
4ye Qopmyaupyer mnpoOIeMHYIO CHTya-
[UIO: TJIABHBIM CTAHOBHUTCS TIOMCK HE
OTIMYMH, a TOYEK CONPUKOCHOBEHHS BO-
€HHOTO M TPAXTAHCKOTO MHPOB, MX KOH-
BepreHnuy. B3anmMocBs3HM, 1O MHEHHIO
AMEPUKAHCKOTO COLHOJIOTa, PEryInpyIoT-
Csl CHCTEMOI LIEHHOCTeH aMEepHKaHCKOTO
obmecTBa (IEHHOCTH BOGHHBIX HE TaK yXK
U OTIMYAIOTCS OT LEHHOCTEH rpaxk/IaH-
CKHX), KOH(QJIMKT HHTEPECOB MOCTEHEHHO
HHUBEIHUpPYeTCsi, GOPMHUPYETCSl HOBBIH THUII
BOGHHOTO TpodeccuoHana U HOBBIA THUII
KOHTpPAKTa MEXIy apMHEH M OOILIECTBOM.
KonBeprenims rpaxx1aHcCKOro ¥ BOGHHOTO
MUPOB, 110 IporHo3y M. flHoButua, — TCH-
JICHINSI, KOTOpast OyZIeT TOJIBKO Pa3BUBATh-
Cs1 B MEHSIOIIIEMCSI COBPEMEHHOM MHpE.
Kak Bumum, crparerust C. XaHTHHT-
TOHA TIpeAroJiarara MaKCHMHU3AINIO aB-
TOHOMHH apMHH, 3aIpeT MOIUTHIECKOTO
y4dacTHsi BOCHHBIX M Pa3BUTHE BO3MOXK-
HOCTeHl ~ OOBEKTMBHOIO  I'paKIaHCKO-
ro koHTposs. Iloaxox, NpemIOKeHHbIH
M. SlHOBUTHEM, AEMOHCTPUPYET IPO-
THUBOIOJIOKHYIO CTPATEruio B3auMOJIeH-
CTBHSI — PACILIMPECHHE BO3MOXXHOCTH HE

TOJIBKO I'PayKAHCKOTO KOHTPOJISL U TPax-
JTAHCKOTO y4acCTHsi B JKH3HH apMHH, HO
y4acTHs BOCHHBIX B JKH3HH OOIIECTBa.
Konuenryanbabie moaxopl C. XaHTHHT-
ToHa U M. SIHOBHTIA TIPOTHBOIIOJIOXKHBI,
u oba OHH 3aJIOKMIIK OCHOBBI JUIS OC-
MBICIICHUSI M peaM3allid NPaKTHUK B3a-
UMOJCHCTBUSL BOCHHBIX M TPaXXIAHCKUX
CTPYKTYP B COBPEMEHHOM MHpE.

CB0e0Opa3HbIM BapHAHTOM «CHATHS»
[IPOTHBOPEYHS JaHHbBIX KOHLENINI cTaja
Teopus, npeanioxkennas Y. Mockocom, Ko-
TOpasi ONMpPAIach Ha OIBIT, HAKOTUICHHBII
crpanamu EBponsr u CeBepHoil Amepu-
ku nocne Bropoit mupoBoit BoiiHbl. Cu-
cTema CBs3eil «apMmus — OOIIECTBO» pac-
CMOTpEHa KaK IMHAMUYECKas CHCTEeMa,
TEHJICHIIMU PAa3BUTHS KOTOPOIl BO MHOTOM
CBsI3aHbI C TIPOIIECCaMH MPOQECCHOHAIH-
3auuu apMuu. Y. Mockoc BbIIEISIET TPU
0a30BBIX THIIA OOLIECTBA: «OOLIECTBO
TOTOBHOCTH K BOWMHE», «0OILECTBO cliep-
KHMBaHUS BOWHBI» M «OOILECTBO OTpHILA-
HHS BOMHBIY, TOAYEPKUBAs IIPU 3TOM, YTO
B YMCTOM BHJIE 3TH THIIbl HE CYyLIECTBO-
BaJIM U, CKOpPEE BCEro, CYIIECTBOBATh HE
Oy/lyT, OIHAKO TIOJXOJ TIO3BOJSIET BbI-
SIBUTH OOIME TCHACHLUUH Pa3BUTHUS Kak
o0IecTBa, Tak M CHCTEMbl OTHOILICHUI
«apmus — obmectBoy [17].

Bo-1epBbIX, JIOTHKA Pa3sBUTHS TOCY-
JIApCTB MPOXOJUT OT «OOIIEeCTBa TOTOBHO-
CTH K BOWHE», Uepe3 «OOIICCTBO CICPIKH-
BaHUS BOIHBD» K «OOIIECTBY OTPUIAHHS
BOWHBI». JTa TEHACHIHS, 0COOCHHO B yC-
JIOBUAX OypHOTO pa3BepThIBAHUS IPOLIEC-
coB miobanu3anuu Ha pyoexe XX — XXI
BB., ObUla OCO3HaHa MHPOBBIM COOOIIE-
CTBOM KaK Oe3aJIbTepHATHBHASI.

Bo-BTOpBIX, 110 MEpe TAKOrO Pa3BUTHS
U MIPOJABMKEHUS TOCYAAPCTBA U3MEHSIOT-
sl COLIMAIIBHBIN CTaTyC, OKPY)KEHHE BOCH-
HBIX, ()OpMa OpraHMU3alUK BOOPYKECHHBIX
cwt. Pa3Butme mpoxomuT oT oOmieil Bo-
CHHOW 00sI3aHHOCTH, Yepe3 MPUHITUIT JI0-
OpOBOIBLHOCTH (YTO COOTBETCTBYET Ipak-
JTAHCKOMY OOIIECTBY), K TPaXKIaHCKOMY
JIONITY, KOTOPBIH CHHTE3UPYET MPHHIIUI
o011ell BOMHCKOIH TMOBMHHOCTH H TIPHH-
UM 100POBOJIBHOTO HaliMa Ha BOCHHYIO
cryx0Oy. B mocnennem ciydae ciyxoa
B apMHMU BOCIPHHHMAETCSl KaK OCO3HaH-
Hasi HeoOxomumocTb. [Ipu 3ToM Habmo-
JIAeTCs 1 YBEIMYEHHE YUCICHHOCTH JKEeH-
LIMH Ha BOCHHOM CITyK0e.

ITo mepe sBomonMu oOIIECTBA OT
[IepBOTO THUIIA, Yepe3 BTOPOi, K TpeTbe-
MY H3MEHSIOTCS M (DYHKIMH apMUH: He-
TPaAMLMOHHBIC ISl apMHUM 33/1a4M MO-

CTENEHHO CTAHOBATCSA TPaAULMOHHBIMH.
Bbopnba ¢ TeppopusmMoM u Hapkomadueii,
JMKBUJALMS TIOCHEICTBHH NPUPOIHBIX
U TEXHOT'€HHBIX KaTacTpod, yyacTHe B Ha-
YUYHO-MCCIIE/I0BATENBCKUX KCIETUIMAX,
OCBOEHHE KOCMHUUYECKOTO H OKEaHCKOIO

MPOCTPAHCTBA U JP., — BCE 3TO CTAHOBUT-
sl IeJIOM COBPEMEHHOU apMuM U Tpedyer
OT Hee HaWBBICHINX CTAaHAAPTOB Ipodec-
CHOHAJIN3MA.

COOTBETCTBEHHO H3MEHSETCI M Xa-
pakTep OTHOIICHHH MEXITY TPaskIaHCKUM
00IIECTBOM M BOCHHBIMH, YTO OTpaXKa-
ercsi B IEPBYIO OuYepeib B OTHOIICHUH
OOIIECTBEHHOCTH K BOCHHBIM. TCHICHIIHS
MPOSIBIISICTCS. B TIEPEXOJIC OT «ITOICPIKH-
BAIOIIETO» K «HEHTPAIbHOMY», U OT HEro
BHOBb K «IOJICPXKUBAIOILEMY» OTHOLIIE-
HUI0. Pa3BeprbiBaHMe TeHASHIMH B Oy-
Jylllee MO3BOJSIET MPOrHO3UPOBATH, YTO
CO BpeMEHeM, Korna apmus OyzeT BBINOJ-
HSTH Bce B Oosiee 3HAYUTEIHLHOM 00beme
Ba)KHBIE /I OOIIECTBA 3a/auH, IOMOTaTh
00LIeCTBY pelaTh nx, OHa OyJeT MoTy4arhb
BCe OOJBIIYIO MOIJIEPIKKY CO CTOPOHBI
rpaxmaHckoro odmectsa [17, c. 78-83].

HecMoTpst Ha TO, YTO aHAJIU3 B3aUMO-
JICUCTBUSI «apMHsi — 00IIIECTBOY ObLI IPO-
BeaeH Y. Mockocom B 1970-¢ . XX B.,
U B COBPEMEHHBIX YCJIOBUSAX OH ITO3BOJIA-
€T OTCIEIUTH OIPE/IeNICHHbIC TeHICHIINN
U PUCKH B PAa3BUTHU OTHOILCHUH BOEH-
HBIX M TPAXKIAHCKUX CTPYKTYD.

OuepeHbIM UMITYJIBCOM K aKTHB-
HOMY M3Y4YEHHIO TI'Pa)JaHCKO-BOCHHBIX
ornomenuii cran pacnag CCCP u dop-
MHPOBaHHE Ha IIOCTCOBETCKOM ITPOCTPAH-
cTBe U B cTpaHax Bocrounoil EBpombl
JIEMOKPAaTHYECKUX TOCYIApCTB B KOHIIE
1980-x — magane 1990-x rr. Vccnenona-
HHUS TPaXIAHCKO-BOCHHBIX OTHOIICHHUM
BBIXOZIAT 3a paMKu (opmara COOCTBEH-
HO HayuHbIX aucuuIuimH (¢unocodumu,
COLIMOJIOTUM,  ITIOJMTOJIOTHH,  TEOPHHU
MEXIyHapOJIHbIX OTHOLIEHHH U 1p.)
U TNpUOOpETAIOT KOMIUIEKCHBIH Xapak-
Tep. IIpoXomsdT MHOTrOYMCIICHHBIE 3ace-
JaHusE pabo4YMX IPyMIl, CEMHHAPOB, KOH-
dbepeHimii, MyOIUKYIOTCS AUCCEPTALIUK
W CTaThbM YYEHBIX M NPAaKTHKOB. Benercs
MOMCK ONTHMAJIBHBIX Iy Tei TpaHcdopma-
MM TPAKIAHCKO-BOCHHBIX OTHOLICHUM
B HAIPABJICHUM yCTAHOBJICHHUS JEMOKpa-
THYECKOTO KOHTPOJIS HaJ BOOPYKCHHBI-
MH CHJIaMH B MOJIOJBIX TOCYIapCTBax,
BBIOpDABIINX  JIGMOKPATHYCCKHH  MyTh
pasBuTHs. MccnenoBarenu npooieMsl oT-
MEYaloT ONpPE/EICHHYI0 CMEHY aKIIEHTOB
B COJICPKaHUHM IIPOTrPAMM 3TOTO dTara: Ha
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CMEHY JIOMHHHPOBABILHM IE€PBOHAYAIIb-
HO 1po0iieM peopMHUPOBAHHS OCHOBHBIX
MHCTHTYTOB BJIACTHU JUIS OCYILIECTBICHHS
MOJIMTUYECKOTO KOHTPOJIS HaJl BOOPY-
JKEHHBIMH CHJIAMH TPHXOIAT IPOOIEMbI
CO3JaHusl JEHCTBEHHBIX CTPYKTYp JEMO-
KPaTH4eCKOTo yIpaBlieHus chepamu 000-
poHsbI 1 6e3omacHocTH [14].

Crieru¢uka COBpPEMEHHOTO —JTama
HCCIIEI0BaHUs IpayKIaHCKO-BOCHHBIX
OTHOLIEHUH O0OyCIIOB/ICHA pa3BepPThIBA-
HHEM TIIpoliecca IIoOan3aluy, OIpe-
JISISIOIIMM  BIMSIHUE DIIOOAIM3allMU  Ha
MOJIMTUYECKHE, COLUAIbHO-3KOHOMHUYE-
CKHe, KyJIbTypPHBIE U IIPAaBOBBIC IIPOLIECCHI
KaK B HAallMOHAJIBHOM, TaK M B MEXIY-
HapoxaHoM Mmaciirabe. OcoOblii Bec 00-
pEeTaloT MEXKAYHAPOAHBIE HHCTUTYLUH
U JIOTOBOPEHHOCTH. MeXIyHapOIHbIe
OpraHu3alUK BBIABUTAIOT YETKHE TPeOo-
BaHHUSI OTHOCHTEJIBHO JIEMOKPATHYECKOTO
KOHTpOJIs (TTepBEIM M3 HuX cran «Komeke
MOBEJCHUs, KaCAIOUIUHCA BOEHHO-TIO-
JUTHYECKNX acCleKTOB 0e30I1acHOCTHY,
npusaATbiid Ha Popyme OBCE mo cotpyn-
HUYECTBY B oOyacTu 6e3omacHocTH B By-
narremite 3 gexadpst 1994 r); cosmarorcst
MEKIyHapOJHbIe Hay4YHbIE LEHTPBI 10
U3YYEHHIO, OOOOLIEHHI0O M MOJITrOTOBKE
NPaKTHYECKUX PEKOMEHJAlUi IO Ipo-
O1eMaM  JIEMOKPAaTHYECKMX  T'PaXKIaH-
CKO-BOCHHBIX OTHOLICHHMH M JEMOKpPAaTH-
yeckoro koHTpoinst (JKeneBckuil meHTp
JIEMOKPAaTHYECKOTO KOHTPOJISI HaJ BOOPY-
skeHHbIME cuamu (2000 1.)); co3maroTcs
U Peas3yroTCs MOZENbHbIEC 3aKOHBI (TaK,
npuHATEd B 2003 1. 3akon Yipaussl «O
JIEMOKPAaTHYECKOM TPakTaHCKOM KOHTPO-
ne HaJ BoeHHOH opraHm3anyeil u npaBo-
OXPAaHHUTEIBHBIMH OpraHaMH Tocynap-
CTBa» pa3pabOTaH Ha OCHOBE MOZEIBLHOTO
3aKkoHa «O TapIaMEeHTCKOM KOHTPOJIE Ha/l
BOGHHOM  OpraHuzanueil»); ocylect-
BIIIIOTCS  MEXKIYHApOJHBIC IIPOTrPAMMBI
MOJITOTOBKH CIIEUAIMCTOB 110 JEMOKpa-
THYECKUM TPaXKJIaHCKO-BOCHHBIM OTHO-
HICHUSAM U IEMOKPATHYECKOMY KOHTPOJIIO
(Tak, KOJUIEK IO H3YYEHUIO BONPOCOB
0€30IacHOCTH U MEKIYHAPOAHBIX OTHO-
meHuid EBporneiickoro neHTpa HCCieno-
BaHUIl 1O BompocaM 0e30MacHOCTH HM.
JIx. Mapmaina BBEITOJTHAET MPOrpaMMy
T10 MOATOTOBKE PYKOBOISIIIET0 COCTaBa M0
BOIIPOcaM 0E30IaCHOCTH U MEXyHapo/-
HBIX OTHOIICHHMH, a TaKKe «OTHOLICHUH
MEXJy apMHUed M TpakIaHCKUM oOle-
CTBOMY).

[TokazaTenbHON SIBNAETCS YETKO BBI-
paXKeHHasi IIpaKTH4ecKas HalpaBJICH-

HOCTBH TEOPETUYECKUX Pa3pabOTOK COBpe-
MEHHOTO0 3Tarna. OTMETHM HPOIYKTHBHYIO
nesirensHOCTh cTpykTyp CIMIC B BoOpy-
JKCHHBIX CHJIaX MHOTHX JE€MOKpaTHye-
CKHX CTpaH COBPEMEHHOTO MHUpA.

TlepeBenenue npoGiemMbl B MpakTHUe-
CKO€ PYCIO TPEIIoNaraeT BO3MOKXHOCTB
YCIIBIIATh U MOHATH JPYT JpYyra: ¢ OJHOH
CTOPOHBI, IPEICTABUTENEH CHIIOBBIX CTPYK-
Typ, @ C APYrod — IMpEeICTaBUTENIEH Tpax-
JIaHCKOro 001ecTBa. [IpUHIMITHANIBHO BaX-
HOM [P 3TOM, 110 MHEHHIO aBTOpa CTaThU,
SIBISIETCSL PUTOPHKA, (PUKCHPYIOLIAs IPax-
JTAHCKO-BOCHHBIC OTHOLLICHHUS KaK «B3aUMO-
JeCTBIE», YTO MPUCYILE OTEYECTBEHHBIM
HCTOYHMKAM, WM KaK «COTPYIHHYECTBOY,
YTO OTINYAET COBPEMEHHYIO 3alaHyIo Je-
MOKpPATHUYECKYIO TPaJIHILIHIO.

OCHOBOW  MpaKkTHK  COTPYIAHHYE-
CTBa BOCHHBIX M I'PAXKIAHCKHX CTPYKTYP
B Pa3BUTHIX JIEMOKPATHYECKUX CTpaHaX
CEroJHs SBJIACTCS NMOJUTUKA U JIOKTPH-
Ha CIMIC (Civil Military Cooperation —
IpakK/IaHCKO-BOCHHOE COTPYJHUYECTBO),
B OCHOBE KOTOPOI1 JiexKaT 0a30BbIe NMPUH-
LIUIIBI, BBIPAOOTAaHHbIC BCIICICTBUE AHAIIU-
3a 1 0000ILEHHS OIBITA B3aUMOIEHCTBU
BOCHHBIX ¥ [IMBUIILHBIX CTPYKTYp B 30HaX
BOCHHBIX KOH(JIMKTOB 3a MOCIEIHUE Jie-
CSTUIICTHSL.

OmnpeIT 0OEBBIX JEHCTBUN B OBIBIICH
IOrocnasun, Adranucrane, Vpake, Hpa-
He, CHpHu ¥ JIp. TIO3BOJIMII OCO3HATH, UTO
3¢ PeKTHBHOE TUIAHWPOBAHUE U BEICHUE
BOCHHBIX OIEpalrii BO3MOXHO JIMIIb
C YY4ETOM HEBOCHHBIX (DaKTOPOB «COLM-
aJIBHOTO JaHamadTa» (pa3inyHble COLH-
QJIbHbIE TPYIIbI, PEJIUTHO3HbIE TPaJULIN
W JMIEpbl, HAlMOHAIbHAS, KyJIbTypHas
crier(UKa pernoHa, CTPyKTypa 3aHATO-
cTH HaceJeHus u ap.). Taxke ObLIO 0C03-
HAHO, 4YTO HEOOXOJMMOW CTaHOBUTCS
ocobast crpykrypa (durypa), KoTtopas
KOOP/IMHHUPYET, COINIACOBBIBACT ACHCTBHS
BOCHHBIX U HEBOCHHBIX, HAIPAaBISCT WX
B €AMHOE PYycio, 00eCleuynBaeT ANAJIOT,
B3aUMOINIOHUMaHHE, COTPYAHUYECTBO.
Brimonnenne takux 3amad Tpedyer oco-
ObIX HABBIKOB, 3HAHWI, YMEHHUI{, COOTBET-
CTBEHHO M 0COOOH IOATOTOBKH CIELH-
QJIUCTOB ¥ MHCTUTYIIHOHAIU3ALUH CaMOH
CTPYKTYPBI.

OmvH W3 BEAYLIMX OKCIEPTOB MO
BOIIPOCY  I'PaXJIAHCKO-BOGHHBIX ~ OTHO-
IICHUH, PYKOBOIHUTENb CEKLMH 0O0yue-
HUU ¥ TPEHUHroB MHOTOHAIIMOHATBHOMN
rpynnsl CIMIC Buto Camapennu mon-
YEepKHUBaeT, 4YTO0 (yHIaMCHTAIbHBIMU
NPUHIHIIAMH, JIOKAIIUMHA B OCHOBE Jie-
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arenbHOCTH CTPYKTYp (duryp) CIMIC
1 o0ecrednBaOINMHU UX 3PPEKTHBHOCTD
B COBPEMECHHBIX YCIIOBUSX, JIOJKHBI
CTaTh: MOHMMAHHUE KyJIBTYPHOI'O KOHTEK-
CTa peruoHa KOHQIMKTA; CIOCOOHOCTH
BBISIBUTH Ty LI€JIb, KOTOpas MOXET 00b-
CIMHUTh M TPAKIAHCKHX, M BOCHHBIX;
o0s3aTenbHOe COOIIOACHHE HOPM 3aKOHa;
JIOBEpHE M YBaKCHHE, KOTOPBIE MOTYT
CTaTh CJICJICTBUEM OTKPBITOCTH, CIIOCO0-
HOCTH OBITH CaMUM COOOH TPH yCTAHOB-
JICHUH KOHTAKTa; YBOKCHHE K PEIICHUSIM
UUBWIBHBIX. [IpakTHka [oKa3aia u To,
YTO HEOOXOIMMBIM CTAHOBHTCS IPaMOT-
HOC HMHTECIPHUPOBAHHOC IUIAHWPOBAHHE,
KOTOpOe HCKIfodaeT ayonmposanue [10].

B To e Bpems ceroiHs JOCTATOYHO
penbeHO 04epUHBAIOTCS TUITMYHBIE IPO-
011eMbl, ¢ KOTOPBIMH CTaJIKMBACTCS MpaK-
THKa HaJAKMBAaHMS IMBUIILHO-BOCHHBIX
OTHOILLIEHU B pa3HbIX cTpaHax. Cpemu
HUX HECOONIIOJICHHE MJIM HEeNOCTaTou-
HOE COOJIIOZICHHE BOCHHBIMM IPHHIMIA
HeliTpanbHOoCTH. COINIaCHO TOMY TPHH-
LUy, HU OJHA M3 IMBWIBHBIX TpYII,
CTPYKTYp HE [OJDKHA HUMETh KaKHe-JIH-
00 TIpPUBHJICIUH, BOCHHBIC IOJDKHBI KO
BCEM OTHOCHTBCS PABHO HEHTpabHO.
HapyiieHne 3TOro HpHHIMIIA TPUBOAUT
K 000CTPEHUIO B3aMMOOTHOIICHUH Cpeu
Pa3IMYHBIX COLMANIBHBIX TPYII, yTpare
BOCHHBIMH JIOBEPUS M K 3HAYUTEIHLHOMY
MOBBIIICHUIO HAIIPSHKCHHOCTH B 30HE BO-
€HHOTO KOH(]IMKTA.

OueBUIHOU U 3a4aCTyI0 HeM30eKHOM
SIBISETCS TpoliieMa pa3iuyus Leneil Bo-
CHHBIX M TpaXKIaHCKuX cTpykryp. Llens
BOCHHBIX — BBINOJHECHUE CBOCH MHCCHU.
Yrto KacaeTcsi TPaXIaHCKUX CTPYKTYp,
TO B 3aBHCHMOCTH OT TOTO, KAKHE Ha HHUX
BO3JIOKCHBI (DYHKIIMH, KaKUE HHTEPECHI
M KaKUX COIMAIIBHBIX TPYII OHH Mpel-
CTaBIISIIOT, 1I€JIM MOTYT OBITh HE TOJBKO
Pa3JIMYHbL, HO U IMAMETPAIBHO POTHUBO-
TIOJIOXKHBI.

Eme onHoit 3HaunmTenbHOI mpobie-
MOH SIBIISIETCS pa3iM4YKue B CKOPOCTH pea-
TMPOBAHMS HA CUTYalluH B 30HE KOH(INK-
Ta MEXJYy CHJIOBBIMH M TPaXKIAHCKUMHU
CTPYKTypamH. BoOeHHBIE TpaJUIMIOHHO
HEruOKH, UX CIIOCOOHOCTh BHOCHTH KOP-
PEKTHBBI U M3MCHCHHUS B IUIaHBI MOXKET
CYILECTBEHHO OTCTaBaTh U OT OoJee 1moa-
BI)KHBIX U TMOKHX I'PaKIAaHCKUX CTPYK-
TYp, ¥ OT CUTYallHH B LIEJIOM.

B TakoM ciyyae JKHM3HEHHO Ba)KHBIM
CTAQHOBHUTCSI BOIIPOC O HEOOXOIMMOCTH
OpraHu3ald COBMECTHOTO, elle 10 Ha-
yana KOoH(UIMKTa, oOyueHus B3auMOJCH-
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CTBHUIO T'PaKIAAHCKUX M BOEHHBIX CTPYyK-
Typ (4 duryp).

B nemom, HamaxuBaHHe auanora
MEXJly BOCHHBIMHU U T'Pa’KAaHCKUMHU BO3-
MOXXHO TIPH YCJIOBHH, YTO 00€ CTOPOHBI,
BO-TIEPBBIX, OCO3HAIOT HEOOXOAUMOCTD
COTPYAHUYECTBA, BO-BTOPBIX, MOIYydYarOT
MPAKTHYECKYIO TOJB3Y OT COTpyAHUYE-
CTBa, B-TPETHHX, MOATOTOBJIEHHI KOMIIE-
TEHTHO OCYILECTBIISITH 3TO COTPYJHUYE-
CTBO.

OnpIT B3aUMOIEHCTBUSI MEXIY IH-
BUIBHBIMH W BOEHHBIMH CTPYKTYpaMH
MOKA3bIBAET, YTO BO3MOYKHBIMH B3aUMHO
MOJIE3HBIMU  chepaMu  COTpYAHUYECTBA
B 30HE KOH(JIMKTa MOTYT CTaTh: OOMEH
CYLIECTBEHHO BaKHOW HH(pOpManueit
MEXIY TPaKAAHCKMHU U BOCHHBIMHU, YTO
(bopMHpyeT BO3MOXKHOCTb yCTaHOBJICHHS
JIBYXCTOPOHHETO JHalora; MOJAEPKKA
BOCHHBIMH T'YMAaHUTApPHBIX IPOEKTOB,
OKa3aHWE TPAXKMAHCKUM IOMOIIH (TIpsi-
MOW W HENpsMOii); 3alIuTa BOCHHBIMHU
MECTHOTO HaceJICHHs U Jp.

IIpenensHO BakHA pOIb TIpaXkIaH-
cKkoro oOmecrsa B MHPOTBOPUYECKHX
npoueccax. CHopMHPOBAHHOCTH CTPYK-
Typ TpaxIaHCKOro oOIecTBa, €ro Io-
3ULUSL  OKA3bIBAIOTCS  ONPENENSIOMUMHI
B CTAHOBJICHUH «0011ecTBa MUpPay. OnbIT
Be/leHUsT OOEBBIX OIepaluii COBpPEeMEH-
HOCTH IIPOIEMOHCTPHUPOBAN:  MHUPHBIE
MIePEeroBOPhl 3aBEPIIAIOTCS, U CUTYaIUst
BO3BpAIIaeTCsd K BOWHE, €CIM TpakaaH-
CKO€ 00IIEeCTBO HCKIIIOUCHO H3 IpoLecca
nieperoBopos. IIpu 9ToM rpaxgaHckoe 00-
LIECTBO JOJKHO OBITh OPHEHTUPOBAHO HA
BOCCOE/IMHEHHE, a HE Ha pa3beUHECHUE
o011ecTBa, 4To, B CBOIO OYepeib, MPEeJIIo-
JIaraeT ONTHMHU3AIMIO I'PaKIAHCKO-BOCH-
HOTO COTPYJHUYECTBA.

I'pasknanckoe 00LIECTBO JIOIKHO CO3-
JIaTh BCE YCJIOBHUS JUIS TOTO, YTOO BOEH-
HBIE 3aHSIM «CBOE MECTO» B «OOILIECTBE
MHUpa», OHHM JOJDKHBI BBITOJIHATH POJb
COLMAIbHO-CTA0MIM3UPYIOIICH  CHIIBL.
WuTerpanus BOGHHBIX B O0OIIECTBO MHpPA
TpeOyeT OCO3HAHHS MMM TeX M3MEHEHUH
posieil BOOPYKEHHBIX CHJI, KOTOPBIE MPO-
M30IIIN 33 HOCNIETHUE ECATUIETHS B Be-
JyIIUX IeMOKPAaTHUECKUX CTpaHaX: BOCH-
HBIE TIPEACTAIOT KaK CTAOMIM3UPYIOIIAst
colLManbHas CUJIa, SIBJIAOIIAsICS HOCHUTE-
JIEM ONPENIEIEHHOM CUCTEMBI LIEHHOCTEH
1 ujei — MpaBoBOro, IEMOKPATHYECKOTO,
oTKpbITOro obmecrsa. M 3ti neHHocru
HEOoOXOJMMO BHEIPSATH Ha BCEX YPOBHSX
KaK BOGHHOTO, TaK M TIPaXJIAHCKOro 00-
pa3oBaHUs.

Cpenu 1IeHHOCTEH U UIeH COBPEMEH-
HOro O0O0IIECTBa OCHOBOMOJIATAIOIIUMH
SBISIOTCS WJACH JOMHUHHMPOBaHHS 3a-
KOHHOCTH M IOpPS/Ka, COIMAIBHOIO pa-
BCHCTBA, COLHMAJBHON CHPaBEIIMBOCTH
U COLMANBHOM OTBETCTBEHHOCTH. Hesa-
BUCHUMBIEC MHCCIIEIOBAHUSA, IHPOBEICHHbIC
B 30HE KOH(IMKTOB, MO3BOJISIIOT YTBEPK-
JlaTh, YTO IOIIPAHHWE HA3BAHHBIX LICHHO-
CTel MPUBOANT K HENPEICKAa3yeMbIM H He-
00paTUMBIM MOCIIEACTBUSAM.

OnbIT 00EBBIX NIEHCTBUII COBpPEMEH-
HOCTH TakK)Ke MOKa3bIBACT, YTO OIHOM M3
BOKHEHILIHNX MPAKTUYECKUX MpoOseM SiB-
JSIeTCsl HAJIMYKME 3HAHWH, HABBIKOB, yMe-
HHI BECTH IIEPErOBOPHI 1 KOMMYHHUKALIUH
B paMKaX IpakJIaHCKO-BOCHHOTO COTPY/-
Hu4ecTBa. [IpecTaBuTeM KaK BOCHHBIX,
TaK M TPaXKIAHCKUX CTPYKTYP HOJIKHBI
OBITH CITEIMaIbHO OOyYeHBI METOo/aM,
KOTOpbIE 00JerJaroT O0IeHne U Croco0-
CTBYIOT OoJIee II0JOTBOPHOMY COTPYAHH-
YECTBY.

CoTpyHUYECTBO TPEAINONaraeT CIo-
coOHocTh BecTu auanor. [lostomy npen-
CTaBUTENN 00EUX CTOPOH JOJKHBI YMETb
pa3nu4aTh AUANOr M JAUCKYCCHIO M Blla-
JIETh  COOTBETCTBYIOIIMMH KOMMYHHKa-
TUBHBIMH TEXHHKaMH.

VYenemHocTh KOMMYHUKAILMN 3aBUCHT
OT YCTaHOBOK pa3yma, BOCIPHSATHS — TO
I OTKPBITOCTh, TOTOBHOCTh NPHHUMATh
WHOE, HOBOE, TO JIM 3aMKHYTOCTh, HETHO-
KOCTb, JKECTKOCTh, CBOETO pOJia «3aKOH-
CEpPBUPOBAHHOCTHY». BaxHOIl B KOMMYyHH-
KalliM CTAHOBHUTCSI CIIOCOOHOCTH YBHIETh
CBOMMH IJIa3aMU HE TOJIBKO CHTYALHIO, HO
U HapTHepa 10 KOMMYHHKaluu. B kxom-
MYHHUKALMU CJIEJyeT YYHMThIBaTh OCOOCH-
HOCTH «3aKOHa HPOTUBOACHCTBUS», KO-
TOPBII BCTYNAET B CHJIY IPH YPE3MEPHOM
JIABIICHUM OJIHOTO M3 TapTepos. Pere-
HHE, KOTOPOE MOXKET CTaTh OCHOBOM
JIAJIbHEHIIIEr0 COTPYAHHYECTBA, JOJDKHO
CTaTh CIEACTBUEM y4eTa MO3MIMH 00enx
ctopoH. OHO JODKHO HITH MO MOJCIH
«n —w» (OCHOBA IMAJIOra), @ HE 110 MOJICITH
«H — WI» (OCHOBA AncKyccun). Kpaiine
BaXKHBI B YCTaHOBIICHHH COTPYIHHYECTBA
orpe/ieieHHble  «(OPMYIIbl peumn», KOTo-
pble 10 CYIIECTBY OTPa)XarOT YCTAaHOBKHU
KaKJIOTO M3 yYaCTHHKOB B3aMMOJICHCTBHS,
(OPMHUPYIOT OTHOILICHHUS JTNOO PAaBEHCTBA,
OTKPBITOCTH U CBOOO/IBI BBIOOPA, JIMOO 5IB-
JISIIOTCSL CBEPHYTHIMU (DOpPMaMHU JIaBJICHUS
U NOJIABJICHUSL, YIIPABJICHUS IAPTHEPOM I10
KOMMYHHUKALHH.

IMoapoOHbIe pacCyXAEHUS O KOM-
MYHHUKATHBHBIX ~TEXHHMKaX, IpaBUIIaxX

n METOAaX B KOHTCKCTC JIaHHOﬁ cTaTbu

HUMEIOT CMBICI TOJIBKO B OJHOM — IJIaB-
HOM pycJe pacCyXJICHUI: STUMH TE€XHH-
KaMH B IIOJIHOW Mepe JIOJKeH OBIaJeTh
4eNoBeK, Oepymiuii Ha ce0st 00s3aHHOCTD
YCTaHOBJICHUS] OTHOLIEHHUH B3aMMOIIOHH-
MaHus, 10BEPHsi U COTPYJAHUYECTBA B Ie-
peroBopax MeEXIy BOCHHBIMH M Ipa-
JAaHCKUMH, B TIEPBYIO OYepelb B 30HE
koHpnukra. [To Bcelt BUIMMOCTH, CUTY-
arysl B HaIeil crpane TpebyeT Co3MaHmst
ctpykryp CIMIC (mo ombiTy Bemymmx
JIEMOKpPATHYECKUX CTPaH) M TOATOTOB-
KW CIIEIIMAIINCTOB /ISl TaHHOU CTPYKTY-
pBI, HAO0Op KOMITETEHTHOCTEH KOTOPBIX
BKJIIOYa€T B KayecTBe 00s3aTeIbHOTO
BBICOKMH ypOBEHb KOMMYHHKATHBHON
KyJlbTypbl. OT 3TOr0 3aBHCHUT HE TOJIBKO
YCIEIHOCTh KOHKPETHBIX IEePEroBOPOB,
HO M MHUp B 30HE KOH(IIUKTA U B CTpaHe
B LICTIOM.

Jlnst YkpauHsl B yCIOBHSX 3aTSKHOTO
BOCHHOTO KOH(IMKTA BOIPOCHI, KOTOPbIE
HEoOX0MMO pelarh Oe30TiIararelibHo,
yKe ceiuac, uepe3 HaydHbIC JUCKYCCUU
U IIUPOKHE ITyOIHIHbIe 00CYKACHUS, MO-
ryT ObITh CHOPMYITUPOBAHBI CIIEMYIOMINM
obpazom:

— KaKoBbI c1a0ble (CHIIbHBIE) CTOPOHBI
IPaX<JIaHCKO-BOGHHOTO ~ COTPY/AHHYECTBA
B Ykpaune?

— YTO MOTYT (M JOJDKHBI) CAEIaTh BO-
€HHBIC YKPauHbI JUIsl yITy4IIeHUs B3aUMO-
JIEUCTBUS C TPAXKIAHCKUMHU?

— 4YTO MOTYT (M JOJDKHBI) CIENnaTh
rpaXKJIaHCKHEe, TPakKIaHCKOE OOIIEeCTBO
VYkpauHbl U1 yIydlICHUS B3aUMOACH-
CTBHS C BOCHHBIMHU?

— KaKHe CHWIBI MOTYT (M JOJDKHEI)
OBITH 3aJCHCTBOBAHEI B BBICTPAHBAHUH
TpakIaHCKO-BOSHHBIX OTHOIICHUIT?

— Kakue TIPerpajsl s YCTaHOBICHHS
TPaXKIAHCKO-BOCHHOTO COTPYAHUYECTBA SIB-
JISFOTCS TUITMYHBIMH JUIS YKPAHHCKOTO CO-
LIMyMa, @ KaK1e UMEIOT MECTHBIH Xapakrep?

— KaKkMM HMEHHO 00pa3oM JI0JKeH
BBIIVIS/ICTh [IMBUIIBHBINA KOHTPOJIb HaJl BO-
E€HHBIMU?

He mocnenHumu sIBISIIOTCS BOIPOCHI
0 CO3JaHUU B YKpawHE CTPYKTyp, OTBe-
YAIOMUX 3a TPakAAHCKO-BOCHHBIE OT-
HOIICHHUS, (OPMUPOBAHUU KOpIIyca CIie-
[UATbHO OOYYEHHBIX JIMI], OTBEYAIOIINX
1 OXUJAHWSIM 00IIecTBa, W KBaiuduka-
[MOHHBIM XapaKTEePUCTUKAM CHelHali-
ctoB CIMIC.

I'maBHBIM Ha IOBECTKE IHS OCTaeTcs
BOIIPOC: YTO HYXKHO CJIieNaTh Ul TOTO,
4TO00 YCHWJIUTh BO3MOXKHOCTb TI'PaXKIaH-
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cKoro o0recTBa criocoOCTBOBAaTh 3aBep-
LIEHUIO BOMHBI U JOCTHYb MUpa?

BeiBoabl.  Onrumwuzanust — Jguaino-
ra MEX1y BOCHHBIMH M TPaXIAHCKUMH
CTPYKTypaMH B YKpauHe, 110 MHEHHIO
aBTOpa CTaTbH, TPeOyeT HE TOJIBKO Ce-
PBE3HBIX TEOPETUYECKUX HCCIICTOBAHHH,
CEMHMHApOB U JUCKYCCHH, HO M HpHUBIIE-
YeHWs1 BHHMAaHHS K TIPOOJIEME CaMBbIX
IIMPOKUX KPYTOB OOIIECTBEHHOCTH, H3-
y4eHus O0IIeCTBEHHOTO MHEHHS, aHaJH-
3a OTHOIIEHMS K TPOOIeMe pa3IuIHBIX
KaTeropuii HaceseHus, UX HMHQPOPMHUPO-
BaHHOCTH, IPUBJICYCHHUS [IPE/ICTaBUTEIICH
KaK CHJIOBBIX CTPYKTYD, TaK U TPaXKIaH-
CKOro 00I1ecTBa, OPraHOB U OpraHU3alui
LEHTPAJILHOTO X MECTHOTO YPOBHS, B TOM
YHCIIE PErHOHOB, OKA3aBIIUXCS B 30HE
KOHQITUKTA.

Pemenue nmpoGieMbl HEMBICIUMO 0e3
MIPUBJICUEHNS TIPEJCTABUTENEH CaMoro
BBEICOKOTO PaHTa COOTBETCTBYIOIINX MH-
HUCTEPCTB M BEZIOMCTB, B IEPBYIO OUYepeb
MunuctepcTBa 000poHbI, I'eHepanbHOTO
mraba, MuHHCTEpCTBAa BHYTPEHHUX JIEI.
Heob6xoauMo Takke MCITOIBh30BaTh IpaK-
THUYECKUH OIIBIT NPEOAOJICHHS MOJO0OHOTO
ponma mpodiieM, 4To HpearojaraeT Mpu-
BJICUCHUE KOHCYJIBTAaHTOB M 3KCIEPTOB
BBICOKOTO paHra BOCHHBIX M IMBUIIb-
HBIX aJMHHHUCTPALUi CTPaH-COIO3HHKOB
u crpan-naptaepoB HATO.
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JOMEHHBIE CITIOPBI: ITIPABOBASA ITIPUPOIA

Eanena CKA3KO,
aCIUPAHT
Hay4Ho-1ccie[oBaTeabcKoro MHCTUTYTa HH()OPMATHKK U IIpaBa
HanuonanbHoM akaieMun paBoBbIX HAYK YKPaHUHbI

AHHOTALUS

Cratbs IOCBAIIEHA OMPEIEICHUIO TIPAaBOBON MPUPOABLI JOMEHHBIX CIIOPOB B COOTBETCTBHUHM C 3aKOHOAATEIHCTBOM YKpauHsl. [Ipo-
aHAJIM3UPOBAHA CYIIHOCTh U COCTABJIAIOIINE 3JIEMEHTHI NpeaMeTa HHPOPMALIMOHHOTO [IPaBa, ONpPEAEICHbl 0COOEHHOCTH NPaBOBOH
IIPUPOABI OOIECTBEHHBIX OTHOLIEHHH, KOTOPBIE CYLIECTBYIOT B c(epe pa3pelieHus JOMEHHbIX criopoB. OOOCHOBAHO, YTO PABOBOE
obecriedeHre (yHKIIMOHUPOBAHUS CUCTEMBI JIOMEHHBIX MMEH KaK CPEe/ICTB HACHTH(UKAMN HHPOPMAIIMOHHBIX PECYPCOB OTHOCHTCS
K YHCITy OOLECTBEHHbBIX OTHOIECHHUH, BXOAIIUX B [IPEAMET HH(GOPMAIMOHHOTO IpaBa. AKIIEHTHUPOBAHO BHUMAHKE HAa MHOTOO0pa3nuu
KOHIIENTYaJIbHBIX TIOJIXOJI0B K KaTeropuu «MH()OPMALMOHHBII PECypCy», UTO OTPpaXaeTcsi Ha TOHUMAaHUH CYITHOCTH JIOMEHHOTO UMEHH
KaK Cpe/ICTBA HICHTH()UKALIMK TaKuX pecypcoB. OTMEUYeH KOMILUICKCHBIH Xapakrep HH()OPMaMOHHO-TIPABOBBIX HOPM, BO3HUKAFOLINX
B chepe IOMEHHBIX CIIOPOB.

KaroueBbie c10Ba: MHGOPMAILMOHHOE NIPAaBO, MH(OPMAIIMOHHBIC MPABOOTHOIIEHUS, OOIIECTBEHHbIC OTHOLICHHS, JIOMECHHbIC
HUMEHa, TOMEHHBIE CTIOPHI.

DOMAIN DISPUTES: THE LEGAL NATURE

Elena SKAZKO,
Postgraduate Student of Institute of Informatics and Law
National Academy of Law Sciences of Ukraine

SUMMARY
The article is devoted to the definition of the legal nature of domain disputes. The essence and constituent elements of the subject
of information law are analyzed in the work. The author argues that the legal support for the functioning of the domain name system
as a means of identifying information resources belongs to the subject of information law. Attention is focused on the diversity of
conceptual approaches to the category “information resource”. The complex nature of information and legal norms arising in the

domain of domain disputes is noted.

Key words: information law, information legal relations, public relations, domain names, domain disputes.

IocranoBka npodiaembl. OcoOeHHO-
CTBIO COBPEMEHHOTO 3Tana IUBHIN3AIHN-
OHHOTO PAa3BUTHUS SBISACTCS HH(OPMATH-
3arusg OONBIIMHCTBA MPONU3BOACTBEHHBIX
1 YIPaBIEHYECKUX TPOIECCOB, C UCIIONb-
30BaHHEM KOTOPBIX CETrOfHS TOCTHUTAETCS
OorbIIast 4acTh MOIUTHYECKNX, SKOHOMH-
YeCKHX, IPOU3BOACTBEHHBIX, 00Opa3oBa-
TEJIbHBIX, ICTETHYECKHX, KOMMYHHKaTHB-
HBIX M JApyrux ueneid. OpgHaxko ciemyer
CKa3aTh, YTO B pe3ylbTare JMHAMHYHOTO
pa3BUTUS HOBEHIIMX HH(MOPMAILMOHHO-
TEXHOJIOTMYECKUX CPEICTB, a TaKkKe CIIO-
cO0OB JICSATETIBHOCTH, M TEOPETHYECKUE
HapabOTKM, W HOPMOTBOpYECKas Jesi-
TETBHOCTh BCETJa OTCTAIOT OT PeabHBIX
MOTPeOHOCTE COBpeMEHHOCTH. B wact-
HOCTH, TIPOOENBI B TEOPETHKO-IIPABOBOM
00OCHOBaHMUM W IIPAaBOBOM pETYJIHpOBa-
HUM PETHCTPAlUK JIOMEHHBIX UMEH, CIIO-
COOCTBYIOIIME YBEIMUCHUIO KOJMYECTBA
JIOMEHHBIX CIOPOB, TOJBKO HAUMHAIOT
NPUBJIEKATh BHUMAaHWE YUCHBIX M Ha ce-
TOAHSIIHUH ICHb €111e He IOy YHIIN I0CTa-
TOYHOTO OCBEIIECHHs B Hayke HH(OpMAIH-
OHHOTO TIpaBa. YKa3aHHOE O0YCIIOBIMBAET

aKTyaJIbHOCTh M HOBU3HY JIAHHOW CTaTbH,
LENBI0 HANMCAaHUS KOTOPOM  SIBIACTCS
OIpe/ieNieHHe TPABOBOM MPUPOABLI 0OIIIe-
CTBEHHBIX OTHOIICHHH, BO3HUKAIOIIAX
B c(hepe pa3peleHust JOMEHHBIX CIIOPOB.

CocrosiHue mucciaenoBanus. Uu-
(hopManMOHHBIE TPABOOTHOIICHUS pac-
CMaTpuBaI B CBOMX paboTax Takue
yuensle, kak M. Apucrosa, K. bemnskos,
B. bpuxxo, B. I'aBnosckuii, B. I'mymikos,
P. Kamroxkueiii, b. Kopmuu, B. Kocrun-
kuii, J1. Jlanne, A. Hosunkwuii, H. HoBuir-
kasi, B. lumbamok, H. IlIBenr u npyrue
aBTOpBl. BMecTe ¢ TeM OTHOLIEHHUS, CBS-
3aHHBIE C pellIeHUEeM JIOMEHHBIX CIIOPOB,
elie He ObLIH MPEIMETOM OTACNIbHBIX Ha-
YYHBIX HCCIICIOBAHUN.

Leap u 3a1a4a cTaTbu — ompesene-
HUE IPAaBOBOM IPHUPOABI U OTPACIEBOM
MIPUHA]ICKHOCTH JIOMEHHBIX CITOPOB.

H3ii0:keHHe OCHOBHOIO MarepHa-
ga. DPPEKTUBHOCTh PEHICHUS JOMEH-
HBIX CIIOpPOB B YKpaWHE B 3HAYHUTEIb-
HOW CTENEHHU 3aBHCHUT OT COBEPIICHCTBA
MPaBOBBIX HOPM, PETyIHPYIOIINX OMpe-
NIeJIEHHBIH BUJ MH(OPMALMOHHOHN mes-

TEIBHOCTH. AHAIM3HPYS JaHHbIE Cyned-
HOHI IPaKTUKH, MOXKHO YOEIMTHCS, 4TO
B CyZIeOHOM IOPSIJIKE CIIOPHI B YKa3aHHON
chepe pelmwaroTcs MPEUMYIIECTBEHHO
B HOPSA/KE TPAKAAHCKOIO U XO3SHCTBEH-
HOTI'O0, pee — aJMUHUCTPATUBHOIO CYIO0-
MPOU3BOJICTBA, IPH ITOM MX KOJIHUYECTBO
exeroqHo pacret. [Ipeamerom criopa 3a-
YaCTyl0 CTAHOBSATCS MpH3HAHME IIpaBa
MOJIB30BaHUS JOMEHHBIM MMEHEM U 00si-
3aTeJIbCTBO COBEPIIUTH OINPE/ICIICHHbBIC
JefictBus (TpaXKJaHCKOE CyHOIPOHM3BOJ-
CTBO), NPH3HAHHE IIpaBa Ha BIAJICHHE,
UCIIONB30BaHWE W Ha JIeNIeTHPOBAaHUE
JIOMEHHOTO HMEHH, IIPEKpalleHue HC-
HOJIb30BAHUSI OIPEIEICHHOTO KOMMepUe-
CKOTO HaMMCHOBAHHUS B JIOMCHHOM HMe-
HH (XO3S{CTBEHHOE CYIONPOU3BOICTBO).
B npakxtuke EBponelickoro cyaa mo mpa-
BaM uenoBeka (Hampumep, naeno «llaitn
Bonnu JleBenonMmeHT U Apyrue MpoTHB
Upnanguny (Pine Valley Development
Ltd and Others vs. Ireland, Ne 12742/87,
peuenne ot 29 HosiOps 1991 1), «Crpera
npotuB  OObEAMHEHHOTO  KOpOJIEB-
ctBa» (Stretch vs. United Kingdom,



LEGEA SI VIATA

Ne 44277/98, pewmenune ot 24 uIOHS
2003 1.), «DenopeHKo NPOTHB YKPaUHBD)
(Fedorenko vs. Ukraine, Ne 25921/02,
peuierne ot 1 urons 2006 T.) KOHIETIIUS
COOCTBEHHOCTH TPAKTYeTCs J0CTATOYHO
IIMPOKO U MOAPa3yMEBAaeT, B YAaCTHOCTH,
JBIDKUMOE W HEIBIDKMMOE HMYIIECTBO,
aKIMM W Jpyrue I[eHHbIC OyMmard, Ia-
TEHTHI, MPABO Ha WCIOJIHEHHWE PEIICHUS
Cyla, BCTYNHBIIETO B 3aKOHHYIO CHITY,
JUIIEH3UH Ha MIPOBEJCHUE JESTEIBHOCTH,
SKOHOMHYECKHE HHTEPECHl, CBS3aHHbIC
C BejeHMEM Owu3Heca, IPaBO IIPOJUIC-
HHS apeH/ibl HEJBM)KUMOCTH, JIOMEHHbIE
MMEHa, NPaBO Ha HAJOTOBBIC KPEIUTBHI,
[PaBOMEpHbIE OXHIAHHUSA HACTYIJICHHS
ornpeseNieHHbIX  00cTosATenbeTB.  OnHa-
KO, YYUTbIBasi OTHOCUTEIbHYIO HOBHM3HY
KaTeropum «JIOMEHHOE MMs» KaK 00beK-
Ta TOCYJapCTBCHHOH 3alluThl, CyaeOHas
NpaKTUKa B 3TOi cdepe onpenencHHbIM
o0pazoM ormepekaeT HayJHO-MEeTOJ0JI0-
THYECKoe 0OOCHOBAHUE B TEOPETHIECKUX
Tpynax. Mrak, Kak W UIsT MHOTHX APYTHX
(heHOMEHOB WMH(pOPMAMOHHON cdepsl,
JIOMEHHOMY MMEHH TPUCYIIIE OTpeeIIeH-
HOE OTCTaBaHWE MH(OPMAIIMOHHO-IIPABO-
BOW TEOPHUH OT aKTyaJbHOTO COCTOSHHS
Pa3BUTHS OOIIECTBEHHBIX OTHOLICHHH.
Kax usBectHO, npeamer HHMOpMAaLH-
OHHOTO TIpaBa COCTABJISAIOT OOLIECTBEH-
HbIC OTHOLICHHMS, OIIPEIEIISIOLINE NPABO-
BOE PEryJIMPOBAHUE CO3/IaHMUS, XPAHECHUS,
BJIAJICHUS], MCIOIB30BaHUS, PacIpoCTpa-
HeHust  uHpoOpMalyK, (HOPMHUPOBAHHS
U HCIIOJIb30BaHHs HH(POPMAIHOHHBIX pe-
CYPCOB, YCTAaHOBIICHHE PEKUMOB JJOCTyIa
K MH(OPMAINH, CO3aHUs U UCIIOIH30Ba-
HUSI THQOPMAIIMOHHBIX CHCTEM, WCIIOJNb-
30BaHME HMH(OPMAIIMOHHOTO IPOIYKTa,
obecrieyeHre paB CyObEKTOB IIPH TMOJTY-
YEHUH TOJHOW M OOBEeKTHBHOW HH(OP-
Maluu, obecriedeHus WHQPOPMaIMOHHON
Oe3omacHOCTH CYOBEKTOB HH(pOpMaLu-
OHHBIX OTHOLICHHH, a TAKXKE MPOBEICHHS
rOCyIapCTBEHHONH HMH(OPMAIIMOHHON MMO-
mutuku [1, c. 6]. CymecTtBytor u 6onee
pa3BepHyTbIE ONpENeNeHHus IpeaMeTa
nHpopmannonHoro npasa. Kak cnpasen-
nBo ykasbiBatoT M. baunno, B. Jlonatun
u M. ®enoToB, oTpaciu [paBa OTJINYAIOT-
csl IpyT OT Jpyra, TMPeKae BCEro, Ipen-
METOM peryinnpoBaHus. TouHOE W YeTKoe
oIpesiesieHUe TpeaMeTa Jro00i oTpaciu
1paBa, B TOM YMCIIe U MHPOPMAILIMOHHOTO
npaBa, UMEET HEMAJOBAXKHOE 3HAYCHHME.
Bo-nepBbIX, TakuM IIyTeM OIpeNeIIsSIoT-
csl TIpeiesibl ICUCTBUS COOTBETCTBYIOLICH
orpacinu mpasa. Bo-BTopbIX, OTrpaHu-

YeHHE OJHOM OTPACIM IIpaBa OT APYroi
CIOCOOCTBYET BBISIBICHHIO M IPHUMEHE-
HUI0 Hanbosee 3((EKTHBHBIX HHCTPY-
MCHTOB TIPABOBOTO PETYINPOBAHUS TOH
WIM WHOW TPYyNIBl OOIIECTBEHHBIX OT-
HOWmeHNH. B-TpeTpux, pasrpaHuyeHne
oTpaciell TpaBa IO3BOJSIET KaXIOH n3
HHUX 3aHATH CBOI COOCTBEHHYIO HUILY
B CHUCTEME OTpacieil IpaBa, H30exarb
IyOnupoBaHUsl THOO TOSIBICHUS «OebIX
MATEH» W HAJAaAUTh B3aUMOCBS3b U B3a-
HMMOJICHCTBUE MEXJIy OTPacisiMU ITIpaBa.
B kayecTBe OCHOBHBIX COCTaBIISIOLIMX
npexMera MHGOPMAIIMOHHOTO IpaBa aB-
TOPB! BBIIGNSAIOT CIEAYIOIIUE TPYIIIHI
OTHOMICHHUH, TO[UICKAMNX MPABOBOMY
peryaupoBaHuto. Bo-mepBeIX, 3TO pea-
TU3anns OCHOBHBIX HH(OPMAIIMOHHBIX
1paB ¥ CBOOOJ YeJOBEeKa W TpakIaHHHa,
3aKOHHBIX MHTEPECOB OOIIECTBA U rOCy-
JapcTBa B MHpOpMamoHHou cdepe. Bo-
BTOPBIX, 3TO Pa3BUTHE U MOJAEPHH3AIMS
UH()OPMAIIMOHHO-TEIEKOMMYHHUKAIIHOH-
HOW HMHQPACTPYKTYpbl B TECHOH CBS3M
¢ mo0anbHBIMH HH()OPMAIIOHHBIMU Ce-
TAMU. B-TpeTbux, pedb UaeT 0 CO3IaHuu
U WCIOJb30BAHMU  HMH(POPMALOHHBIX
pecypcoB, pasBUTUM pBIHKa HH(OpMa-
IUOHHBIX CPEICTB, MPOAYKTOB M YCIYT.
B-ueTBepThHIX, IMeETCSI B BUAY Trocyaap-
CTBEHHas TOJNUTHKA B cepe nHPOpMa-
HUOHHON Oe3omacHocTu. M, HakoHelr,
B-TISITBIX, WH(QOPMAIMOHHOE TPaBO MpH-
3BaHO PETYIUPOBATh MEXIYHAPOIHOE CO-
TpyZAHUYECTBO B chepe nHPOpMaTH3ALIHH.
COBOKYNHOCTb Ha3BaHHBIX BBIIIE TI'PYIII
OTHOLIECHUH M COCTaBIsET CErofHs cde-
Py PperyiupoBaHHUs, OCYLIECTBISEMOrO
MH(POPMALIMOHHBIM TIpaBoM [2, c. 13-14].
Ecnu npoanann3upoBarh CyIIHOCTH yKa-
3aHHOTO BBIIIE M HEKOTOPBHIX JPYIHX
ompesiesicHui npeameTa MH(OPManoH-
HOTO TpaBa [3—7], MOXXHO TPUHUTH K BBI-
BOJIY, UTO IIPH BCEM UX Pa3HOOOpa3uu nx
HEU3MCHHOI COCTaBIIIOIICH SBIAETCS
co3nanne ((hopMHpOBaHHE) U HCIOIB30-
BaHME MH()OPMAITOHHBIX PECYPCOB.
CormacHO TIONOKeHUsM CT. 1 3akoHa
VYipaunbl «O TeNEKOMMYHHKALUAX», J10-
MEH — 3TO YacCTh HEPAPXUUECKOTO aAPECHO-
O IIpoCTpaHCTBa ceTr MIHTepHeT, uMeroIast
YHHUKaJIbHOE HJIeHTU(HULMpYIONee ee Ha-
3BaHKe, KOTOpasi OOCITY)KMBAETCs TPYIIION
CEepBEPOB JIOMCHHBIX MMEH M LEHTPaJIn30-
BaHHO aaMuHHCTpupyetcs [8]. JomenHoe
HMSI, COIVIACHO TIOJIOXKEHHUSIM CT. 1 3akoHa
Vipanusl «O6 oxpaHe MpaB Ha 3HAKU VIS
TOBAPOB U YCIIyT», — 3TO UMsI, UCTIONB3Ye-
MO€ JUTS a[Ipecaliil KOMITBIOTEPOB H PeCyp-
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coB B cetu UaTepuer [9]. Crienyer ckasars,
YTO B IIPABOBBIX aKTaX U B TEOPETUUECKHX
HCTOYHHMKAX COMEpXKarcs M HEKOTOpbIe
JIPyrHe ONpeeIeHUs JIOMEHHOTO HMMEHH,
OJIHAKO MX CYIIHOCTb CBOAUTCS K BbLIEIIE-
HHIO KaK OCHOBHOTO UX IIPU3HAKA TOTO, YTO
JIOMEHHBIC MMEHA BBICTYNAIOT CPECTBOM
uaeHTHOUKAIIME  MHPOPMAIIMOHHBIX  pe-
cypcoB B cetu MHTepHeT.

TlockoibKy 00IIIeCTBEHHBIE OTHOIICHUSI,
CBSI3aHHBIC C (POPMHPOBAHUEM M HCIOJb-
30BaHMEM HMH()OPMAIIMOHHBIX ~ PECYPCOB,
BXOISIT B IPEAMET HH(OPMALIMOHHOTO ITpa-
Ba, MOXXHO CJIENaTh BBIBOJ, YTO MPABOBOC
PEryJMpOBaHUE JICSITEIBHOCTH, CBS3aHHOMN
C HCIOJIb30BAHUEM JOMEHHBIX UMEH, TAKKe
OCYIIECTBISIETCS  CPEICTBAMH  MH(OpMa-
LMOHHOTO 1paBa. OJHAKO, KaK Mbl YKa3bl-
BaJIM BbIIC, PELICHHE JOMEHHBIX CIIOPOB
B TIPAaBOBOM IOPSIKE IPEUMYILECTBEHHO
OCYIIECTBIICTCS. B PaMKaX IPAKIAHCKO-
IO M XO3SHCTBEHHOTO CYIONPOU3BOJICTBA.
B Hayke rpaxngaHckoro mpasa IO 3TOMY
moBoy C(hOPMUPOBATIOCH JIBA OCHOBHBIX
MOZIX0ZIa — UMYILECTBEHHBII U IPOLIECCHBII
(mporneypHsIi). B pamkax mepBoro u3 HHUX
CYMTACTCS, YTO MPABO HA JIOMCHHOE HMsl
SIBIISICTCSL MMYIICCTBOM, a IPAaBO HA HETo
nMeeT abCOMOTHBIN XapakTep. CTOPOHHUKI
BTOPOTO TIO/IX07la OTCTANBAIOT MHEHHE, YTO
IIPaBO Ha JIOMEHHOE NMS HIMEET OTHOCHTEb-
HBIH XapakTep M BO3HHMKAECT B pE3yJBTare
3aKJIIOYeHHst JJoroBopa. B imobom ciyuae
B HCCJIEJIOBAHMSIX IO TPaXKIAHCKOMY IIpa-
BY M TPXIAHCKOMY TIPOLIECCY JOCTATOYHO
YacT0 KOHCTAaTHPYeTCsl IPHHAUICKHOCTb
IPABOOTHOIICHHH, CBA3aHHBIX C PEILICHUEM
JIOMCHHBIX CIIOPOB, K COOTBETCTBYIOIUM
TIPABOBBIM OTPACIISIM.

OTHOCHTENIPHO YKa3aHHON MO3UILUN
MbI coracHel ¢ MHeHueM W. IlanoBoW,
KOTOpasi CYMTACT, YTO CETOMHSAIIHUI ATar
pa3BUTHsL MH(OPMALMOHHOIO 0O0IIecTBa
HEBO3MOXKHO 00ECIIeUHTh B paMKax a/MHU-
HHUCTPATUBHOTO WM TPAKIAHCKOTO IpaBa
C YYEeTOM IOBBIIICHHS YPOBHS XKU3HHU, Ha-
YHHAs OT J0Cyra, ObITa, II00AIBHOTO MH-
(dhopManMoOHHOTO O0OMEHa, 3JIEKTPOHHOM
TOPTOBIIH, MOZAEPHHU3ALIUH IPOM3BOJICTBEH-
HBIX NIPOLIECCOB U YIPABICHHS MaJIbIMH,
CPEIHUMH TIPEANPHATHSMH U TIOOAb-
HBIMH KOPIIOPAILMSMU U 3aKaH4YMBAasi CO3-
JlaHHeM Bce Oosiee HOBBIX MH(OPMAIHOH-
HO-IIPOTPaMMHBIX U alllapaTHBIX CPEICTB,
0e3 KOTOPBIX YK€ TpPYJHO IPEICTABUTh
JaJbHEHlIIee CyIIeCTBOBAHUE U Pa3BUTHE
yenoseyecTsa. [Ipu 3TOM B Hacrosiee
BpeMs B YKpaWHE I0Ka He pa3paboTraHa
KOHLICTIIMS TEOPETHYECKUX OCHOB pas-
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BUTHUS OTAENIBHBIX OTpacieil mpasa. ITo
kacaercs 1 nH(OopMaIMoHHOro 1pasa. Kak
COBOKYITHOCTH IIPABOBBIX HOpPM CHCTEMa
IpaBa HE COBIAJAET C CHCTEMON 3aKOHO-
narenberBa. Tak, ”HYOPMALMOHHOE MPaBO
HE TOXIECTBEHHO HH(MOPMALHOHHOMY
3aKOHOJATEeNICTBY KAaK CHCTEME HOpMa-
THBHO-TIPABOBBIX AKTOB, PETYIHPYIOLINX
HH()OPMAIIOHHO-TIPAaBOBBIE  OTHOIICHHS,
TTOCKOJIBKY BKIJIIOYAET Pa3INIHbIe HHQOp-
MAaIlMOHHO-TIPAaBOBBIE HOPMBI, B TOM YHC-
JIe HOPMBI IpaBa, COAEpIKaIUecs B aKTax
MH(OPMALIMOHHOTO 3aKOHOJATENIbCTBA, a
TaKKe HOPMBI IIpaBa, BXOJAIINE B COCTaB
HOPMAaTHUBHO-IIPAaBOBBIX AKTOB HCTOUYHHKOB
JIPYTHX OTpacieil 3aKoHOJaTeNlbCcTBa (-
MUHHCTPATUBHOTO U TpaskaaHckoro) [10].

Kak cnpaBennmuBo ykassiBaer M. [lo-
JIOTOB, paccMarpuBasi MpoOJIeMaTHKy HH-
(OpMalMOHHO-TIPABOBOTO  00ECIICUCHHUS
JIOMEHHBIX CIIOPOB, HEOOXOAUMO 00paTUTh
BHUMaHHE Ha OCOOCHHOCTH MPaBOBOI
tepmuHonorun. FOpunnueckue onpene-
JIeHWs, colepkamuecs B 3akoHe YKpa-
nHBl «O  TEIEeKOMMYHHKAIMIX», HUMEIOT
B Oosbmiell cremneHu (yHKIMOHAIBHO-
TEeXHUUYECKH xapakrep. Mcxons u3 sroro,
MOJKHO CIIeNarh BBIBOJ, 4TO HPH paspa-
00Tke W MpUHATUM 3aKkoHa YKpauHbl «O
TEJIEKOMMYHHKALIMAX» OCHOBHOU 3ajaueit
€ro TEPMHUHOJIOTHUYECKON COCTaBIISIOIIECH
SIBJISUIOCH ~ O0ECIeYEeHHE  FOPHIMYECKOM
OTIPEAEIEHHOCTH OPraHU3aI[MOHHO-TEXHHU-
YECKUX aCTEKTOB YKPAHHCKHX TEIEKOMMY-
nukaruid. Kpome toro, yunrtsiBast oOmmit
CMBICIT JAaHHOTO 3aKOHA, aBTOP yTBEp)Kaa-
T, YTO yKa3aHHBIC BBIIIC 337a4 B 3HAYH-
TEIBbHOM CTENEeHH KacaroTcs 9TOr0 3aKOHA
B LIeJIOM. DTO CIPaBEAINBO, B YACTHOCTH,
10 OTHOIICHHIO K CT. 56 3aKoHa YKpauHsl
«O TeneKOMMYHHKALHUIX», TAKKe CBA3aH-
HOH C JIOMEHHBIMH UMEHAMH, KOTOpasi 3a-
KPEIUISIeT OCHOBBI aJMHHHCTPUPOBAHUS
aJIPECHOTO MPOCTPAHCTBA  YKPAHHCKOTO
cermenTa cetu MutepHet. C TOUKU 3peHUst
poOIeMbl MTPABOBOW 3aILIUTHI JOMEHHBIX
HUMEH Heo0XoquMO o0paTuTh BHUMAHHUC
Ha 1. 5 9. 2 3TOH cTarby, KOTOPBIN yCTa-
HaBIMBACT, 4YTO AaJMHHHCTPHUPOBAHHE
aJIPECHOTO MPOCTPAHCTBA YKPAHHCKOTO
cerMeHTa cetd MHTepHET ocCylIecTBIs-
eTcs yIOIHOMOYEHHOW OpraHW3alueH,
B TOM YHCJ€ U CO3/IaHUs YCIOBHH s
UCIIOJIB30BAaHUS aJJPECHOrO TPOCTPAHCTBA
YKPAaHHCKOTO CerMeHTa ceT MHTepHeT Ha
MPUHIMIAX PaBHOTO JIOCTYIA, ONTHMAllb-
HOTO HCIIOJIb30BAHUS, 3aIUTHI TPaB MO-
Tpebureneit yciyr MutepHeT 1 cBOOOIHOIM
KOHKypeHuuu [11].

BoiBoabl. 13 mnpuBeneHHOro BblE
MOXHO CZENaTh CICYIOIIUEC BBIBOABL.
Bo-nepBbIX, (yHKIMOHHPOBAHUE CHCTE-
MBI JIOMEHHBIX MMEH KaK CpeICTB HICH-
TUdUKaIMN MHGOPMALIMOHHBIX PECYpPCOB
OTHOCHTCSL K YHCIY OOIICCTBEHHBIX OT-
HOILCHUH, BXOIAIIUX B IIpeIMeT HH)Op-
MalOHHOTO TIpaBa. Bo-BTOpbIX, 0COOEH-
HOCTBIO HH(OPMALHOHHO-IIPABOBBIX HOPM
SIBJISICTCS. KOMIUIEKCHBII XapaKTep MHOTHX
u3 HUX. FIMeeTcs B BUIy BKIIIOYEHHE B CO-
cTaB MH(MOPMAIMOHHO-IIPABOBOH HOPMBI
Kak cyry6o nH(OpPMAIMOHHOTO JJIEMEHTa,
TaK Y 3JIEMEHTa, KOTOPBIil MOXKET IIPUHA/I-
JIe)KaTh JIPYroil OTPACIH MpaBa, U KIMEHHO
3Ta 0COOCHHOCTH CBOHCTBEHHA IIPABOBBIM
HOpMaM, IIpeHa3HaYeHHBIM PEryITHPOBaTh
pelleHne TOMCHHBIX CIIOPOB. B-TpeTbux,
OIHOW M3 NPUYMH CIOXKHOCTEH, IpPersiT-
CTBYIOIMX 3()(PEKTUBHOMY IPaBOBOMY
PErylIMpOBaHHUIO  OOIIECTBEHHBIX OTHO-
LICHUH, BOSHUKAIOLINX MPU PEILEHUU J0-
MEHHBIX CIIOPOB, SBIISETCS UYpPE3BbIYANHO
CIIO)KHOE W MHOTO3HAYHOE MOHATHE Ka-
TEropun  «MH(GOPMALHs», OTHOCHTEIBHO
MaTepUAIbHOCTH KOTOPOH B MPaBOBOM
HayKe yXK€ MHOTO JECSTHICTHH BEmyTCs
JIUCKyCCHU. YKa3aHHOE HOPOXKIAET MHOTO-
00pa3sye KOHIENTyaIbHBIX OIXO0I0B K Ka-
TErOpUH «HH()OPMAIOHHBII PeCype», 4To
HE MOXET HE OTPaKaTbCsl Ha MOHMMAHUH
CYIIHOCTH JOMEHHOTO MMEHH KaK Cpen-
CTBA MACHTU(HUKALNHI TAKHX PECYPCOB.

MBI cuTaeM, 4TO PELICHHE STHX Teope-
THYECKHX BOIIPOCOB B NPABOBOI HayKe MO-
JKET TIOTPeOOoBaTh DTyOOKOTO UX OCO3HAHHS
U aHAIM3a B TEYEHHE JIOJITOrO MPOMEXYTKA
BpeMeHH. OHAKO ISl HOJTYYCHHS] BO3MOX-
HOCTH JICTAJIBHO MCCIIEI0BaTh OCOOCHHOCTH
pEIIEHUs JOMEHHBIX CIIOPOB HA CErOJIHSLII-
HMI{ IeHb JJOCTATOYHO OCO3HAHMUSI KOMILIEKC-
HOTO XapakTepa HHPOPMALIHOHHO-TTPABOBBIX
HOpPM, BO3HHKAIOIIMX B yKa3aHHOW cdepe,
U TATHHEHINETO M3yYCHHUsT CBOMCTB HH(OP-
MAIHOHHBIX, TPaKIAHCKIX, XO3SIICTBeHHBIX
U MeXITYHApOIHBIX IPABOOTHOIICHHI, CBSI-
3aHHBIX C Pa3IMYHBIMU aCleKTaMH pealii-
3alHM [PaBa Ha JIOMEHHOE MMSI CyOBEKTaMH
YKa3aHHBIX OTHOLICHHIA.
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ATTECTAIIMA NOJIMIEACKUX U EE NOCJEJACTBUS
JIJIs1 YKPAUHBI (HA IPUMEPE JTHEITPOIIETPOBCKOM OBJIACTHN)

H0mausa CKJISIPOBA,

acIUpaHT Kadeapbl aIMHHUCTPATHBHOTO MTPaBa,
npolrecca U aIMUHUCTPATUBHOM JeATeIbHOCTH

HHGHpOHCTpOBCKOFO TOCYAAapCTBEHHOI'O YHUBEPCUTETA BHYTPEHHUX AEJT

AHHOTALUSA

Hayunas craTbs mocBslleHa aHaIU3y MOCJIEACTBHN TPOBECHUS aTTECTALMH MOMUNIEHCKUX B YKpauHe (Ha npuMepe [lHemporne-
TpOBCKOIi o6nactu). B pabote Ha 0cHOBE 00001EHNS Cy1eOHOI TPAKTHKU OIIPE/E/ICHbI OCHOBHBIC MOMEHTBI IIPOBE/ICHUS aTTECTalUK
MOJMIIEHCKHX B YKpanHe U UX 3HaYE€HHUE JJIS TOCYapCcTBa B [IEJIOM. ABTOP aKIEHTHPYeT BHUMaHHE Ha IIePEYHE HEraTUBHBIX MOCTE -
CTBHUII B BHJIE CyIeOHBIX pa30MpaTebCTB, KOTOPBIE MOBJIEKIIA 32 COOON aTTecTalMs MOJIUIEHCKUX B YKpauHe.

KiroueBble ciioBa: arrecranys, noiuneiickue, [aBHoe ynpasienue HanmonansHo# nonuiuu B J{HenporneTpoBckoit obnactw,

IIOBTOpHAA aTTeCTAalysd, cyL[e6Ha51 IIpaKTHKa.

POLICE’S ATTESTATES AND ITS CONSEQUENCES FOR UKRAINE
(IN THE EXAMPLE OF THE DNIPROPETROVSK REGION)

Yuliya SKLYAROVA,

Postgraduate Student at the Department of Administrative Law,

Process and Administrative Activity

of Dnipropetrovsk State University of Internal Affair

SUMMARY

The scientific article is devoted to analyzing the consequences of certification of police officer in Ukraine (on the example of the
Dnipropetrovsk region). In the work, on the basis of summarizing judicial practice, the main points of certification of police officer in
Ukraine and their significance for the state as a whole are defined. The author focuses on the list of negative consequences in the form
of litigation, which resulted in the certification of police officers in Ukraine.

Key words: certification, police officers the Main Directorate of the National Police in the Dnipropetrovsk region, re-certification,

judicial practice.

ITocranoBka mpobJemsbl. IIposene-
HUE aTTecTaluy MOJULCHCKUMU B YKpa-
UHE SIBIAETCA OIHOH M3 COCTaBIIOMINX
pedopmel  monunuu. M3BecTHBIM CTaa
KaK caM IIpoLlecC aTTeCTallut, TaKk 1 ero
Ppe3ynbTaTsl, M03ToMy 3G (HEKTUBHOCTS ar-
TECTAIIMU OCTACTCS OTKPBITBIM BOIIPOCOM
ULl MHOTUX.

CeroziHsi MOXXHO YBEpPEHHO CKa3arb,
YTO aTTeCcTals 3aBEpIIMIIACh, XOTS MBI
UMeeM OIPEIeNICHHOEe KOJUYECTBO el
B Cy/JaX MEPBOH MHCTAHLIUH U JaXKe B Cy-
Jlax anejuIIIiMOHHOW WHCTaHIUU, KOTO-
pBIE 10 CHX IOP pacCMaTpHUBAIOTCS.

Takum 00Opaszom, 1ernecoobpasno Oy-
JIET PacCMOTPETh HEKOTOPBIE BOIPOCHI,
4yTOOBI JaTh COOCTBEHHYIO OLIEHKY TaKOil
cocTaBsoIeH pedopMbl, Kak arrecra-
LM

IToka3arenbHO B O3TOW CHUTyaluu
MHeHue JImutpus AOpamuyka, aaBokaTa
u ObIBIIEr0 MuIMIMOHepa: «[loBanbHas
arTecTalus BCEX COTPYAHHUKOB IOJIHMILUU
SIBIISICTCSl HE3aKOHHOM. Ecim coTpynHuk
HE MPETEH/IyeT Ha BBICLIYIO JIOJIKHOCTD;
€CIIM HE pelIaeTcsi BOIPOC O IEepeBOie

ero Ha 0oJee HHM3KYIO0 JIOJDKHOCTB; €CIH
[0 pe3yibraraM Cily)KeOHOH NPOBEpPKH
HE CTOUT BONIPOC 00 €ro yBOJBHEHHH
B CBSI3U CO CIIY)KECOHBIM HECOOTBETCTBHU-
€M, 9TOT COTPYJHMK HE MOMJIEKHT Iepe-
arrectanmu. Hu 3axkon VYkpamusl «O
HanuonanpHolt monuuumn», HU TpUKa3
MBI Ne 1465 He mpemycMaTpuBarOT TO-
TaJIbHYIO MepearTecTanuio. boJbIIMH-
CTBO COTpPY/IHHUKOB, KOTOPBIE, 10 MHEHHIO
«aKTHBHUCTOBY» (YICHOB aTTECTALMOHHBIX
KOMHCCHIT), TOIeXaT OCBOOOXKICHUIO,
oOparsTcs B cyabl U OyIyT BOCCTaHOBIIE-
HBD [5].

IIpu sTOM arTecraius ABISETCS HE
TOJIBKO «IIEPBUYHOI», TO €CTh IepearTe-
cranueiil Bcex pabOTHUKOB ObIBLIEH MUJTH-
1y, npoxoausineit B 2015-2016 ronax, a
MOXKET OCYIIECTBIATELCS PETYIAPHO, BEAb
OHA SIBISICTCS MEXaHW3MOM WHIWBUIY-
QITBHON OLIEHKH KaXKIOTO IMOJIHIEHCKOTO,
KOTOPBIM TTO3BOJISIET TTOBBICHTH d(dek-
TUBHOCTH PaOOTHI ITOJIHUIINH.

3aMeTHM, YTO NPAaKTUKA PEryIspHON
aTTeCTallMM JIMYHOTO COCTaBa SIBISETCS
pacIpoCcTpaHEHHOH B AEATENLHOCTH MO-

JUIWY 3apyOeKHBIX cTpaH [4, c. 78-94],
a TIOTOMY ceHuac Ba)XHO HaJaKMBaHHE
KaueCTBEHHOH pabOThI 3TOr0 MeXaHU3Ma
Ul HaJuiexarero (pyHKIMOHMPOBAHUS
B JaJbHEHIIIEM.

CocTosiHHe HCCIeT0BAHUSA. DTOT BO-
MpoC paccMarpuBajcs B paboTax TaKUX
OTEUECTBEHHBIX YUEHBIX, Kak B.M. Anu-
cumkoB, H.WI. Anydpues, M.Jl. Buibik,
B.M. Bumnuosenkuit, M.WU. WnamwuH,
C.®. Koncrantunos, H.Il. MarioxuHa,
10.H. Crapunos, C.I'. Crenenko, B.JI. Cy-
menko, M.B. Pomanenko, N.Y. [ymke-
BUY, A.A. SIkumoB u ap.

VYuuteiBast JOpabOTKH — yKa3aHHBIX
YUYEHBIX, CI€AYEeT OTMETUTh, YTO MOCIE-
CTBHS ITPOBEJCHUS aTTECTALUH MOJIHLIEH-
CKUX B YKpaunHe MMEIOT CKOpee OTpHIa-
TEeJbHBIN XapaKTep, YeM MOJIOKUTEbHBIN,
B CBSI3M C YeM HMEET CMbICI OOpaTUTh
BHUMAaHHUE Ha HEKOTOPBIE MOMEHTEI.

Leas u 3agaua cTaTbu — aHAIU3
MOCIEICTBUN IPOBEJECHUS aTTECTalluu
nonuueiickux B YkpauHe (Ha mpumepe
JlHenporneTpoBckoi obmact) U X 000-
CHOBAHUE.
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H3no0:xkeHne OCHOBHOIO MaTepHa-
Jaa. B xoxe uccnenoBanus ObLT IPOBEIEH
aHanm3 262 cynebueix gen Jlmempore-
TPOBCKOTO OKpPY’KHOTO aJMHHHCTPATHB-
HOTO CyJa, OTBETYMKAMH II0 KOTOPBIM
BEICTYIAIOT [ J1aBHOE ynipaBienue Harmo-
HaJbHOHU monuuuu B JHEponeTpoBCKOM
obnmactu (manee — ['VHII), Arrecranm-
OHHbBIE KOMHCCHH [JIaBHOTO ympaBieHHs
Hanumonansaoit nomuuuu B /{Henporme-
TPOBCKO# oOnactu (manee — Arrecraru-
onnble komuccuu ['YHII), Hammonans-
Hast HOJIULIUSL.

IIpenmeroM cnopa 1O JAHHBIM Jie-
naM SIBISETCS 00)XKaloBaHHME pEIICHUI
aTTeCTAMOHHBIX ~ KOMHCCHH, OTMEHa
MPHUKA30B, & UCKOBBEIMU TPEOOBAHUSIMU —
BOCCTAHOBJICHHE B JJOJDKHOCTH TTOJIUIIEH-
CKOTO, OTMEHa B TPY/IOBOM KHIIKKE 3aIli-
cu 00 YBOJILHEHHH, B3BICKAHHE CPEIHETO
3apaboTKa 3a BpeMsI BEIHY>KIEHHOTO TPo-
ryia.

B xome mpoBeneHus HCCleIOBaHUSA
OblIa TpPOAHAIM3MPOBAHA HOPMATHBHO-
npaBoBasi 0a3a IO IMPOXOXKAEHHIO aTTe-
CTalUH MOTUIEHCKUX B YKpauHe.

Cormacho 4. 2 cr. 57 3akoHa
VYkpaunbl «O HamnuoHansHOW MOJIHIIAN
ot 02.07.2015 . Ne 580-VIII, arrecranus
MOJIMLEHCKUX MPOBOIUTCSA B TaKUX CIy-
qasx:

1) mpum Ha3HAUCHWHM Ha BBICHIYIO
JIOJDKHOCTB, €CJIHM 3aMEeIeHNe ATOH JTO0JIK-
HOCTH OCYILIECTBISIETCS] 0e3 MpOBEICHUS
KOHKYPCa;

2) Aust pelieHus BOIpoca O nepemMe-
LIEHUH Ha HIDKECTOALLYI0 JOJDKHOCTD
B CIIydae CIIy’keOHOTO HeCOOTBETCTBUS;

3) s pemieHust Borpoca 00 OCBO-
OOXKJICHUH OT CIIY>KOBI B TOJMIHHU B CIIy-
Yae CIIy’KeOHOTO HECOOTBETCTBHSI.

AtTecTanusl MPOBOAUTCS aTTECTAIH-
OHHBIMH KOMHCCHSIMH OPraHoB (y4pei-
JICHUA, OpraHW3aIuii) MOJUINH, CO3/a-
BaeMBIMH MX PYKOBOIWTENISIMH. Pemenne
O TIPOBEIEHHWH aTTeCTAllH IPUHUMAaET
PYKOBOIHTENb TIOJNUIHAN, PYKOBOAWUTEIN
opraHoB (y4upexJeHWH, OpraHu3aui)
MOJIMIIMY B OTHOLIEHHH JIULI, KOTOPbIE 110
3aKOHY U JPYTUM HOPMaTHBHO-IIPaBOBBIM
aKTaM HAa3HAYaloTCs Ha JOJDKHOCTH HX
npukazami [7].

Iopsnox mpoBeneHHs AarTecTaluu
MOJTUIEHCKUX yTBEePKIaeTCst MUHUCTPOM
BHYTPEHHUX Ae1 YKpauHbl cortacHo Mu-
CTPYKIIUU O MOPSIKE MPOBEAEHHS aTTe-
crauuy MNOJIMLEHCKUX, YTBEP:KICHHOMN
MpHUKa3oM MUHHCTEPCTBA BHYTPEHHHX
nent Yrpawsbl oT 17.11.2015 . Ne 1465 [3].

29.09.2016 r. Beicium A qMuHHCTpa-
tuBHEIM Cynom VYipawmnsl npussiTo [lo-
cranosienne [lmenyma Ne 11 «O cyne6-
HOH TpaKTHUKe OOXKaJIOBAaHUS pEIICHUI
aTTeCTAIlMOHHBIX KOMHCCHI OpraHoB (yd-
pexnennii, opranmsanuii) HarponansHoit
MOJIMIIMN YKPauHBI 00 YBOJIBHEHUH PaboT-
HUKOB IOJUIMHU BCIEACTBHE HEMPOXOKIE-
HUSI UMM aTTECTALUN, KOTOPBIM ITPOBEIEH
aHaJIN3 CyeOHOM MPAKTUKY 00XKaIOBaHUs
pelleHnii aTTecTallMOHHBIX KOMUCCUH Op-
raHoB (3aBefieHU, yupexnaeHuit) Harm-
OHAJIBHOM MONUIMU YKPauHbl 00 YBOJb-
HEHUU PAOOTHUKOB MOJIMLIMU BCIICACTBUEC
HETNPOXOXKICHHUS MU aTTecTanuu [6].

Hampumep, o ety Ne 804/6704/16 mo
ucky Jluma Ne 1 k I'YHII, Arrecramuon-
Hoit xomuccnu Ne 20 I'VHII, mpeamerom
CIIOpa BBICTYTIaeT 00)KaIOBaHUE PEIICHUS
arrecTannonHoi komuccuu Ne 20 T'YHII.
Jleno paccMarpuBanochk J{HEMponeTpoB-
CKAM  OKPYKHBIM  aIMUHUCTPaTUBHBIM
cynom [2].

B cyneOHOM pelieHuHM 1O JaHHOMY
JIeNTy CyJl TPHIIEN K BBIBOALY, YTO MPHUHS-
THE PENICHUSI O MPOBEACHUH aTTECTALUN
OTHOCHUTEILHO KOHKPETHOTO MOJIUIEHCKO-
IO ¥ COOCTBEHHO NPOBEICHUN ATTECTALUHI
MOXET UMETh MECTO B MCKIIOUUTEIBHBIX
CiTydasix, a IMEHHO: NIPpU Ha3HAUYCHUU Ha
BBICIIYIO JOJDKHOCTH, €CITH 3aMelIeHUe
9TOM JIOMKHOCTH OCYIIECTBISIETCST 0e3
MIPOBEJCHUST KOHKYpCa; JUISl PeIeHHs BO-
rpoca 0 epeMeIIeHNH Ha HIKECTOSIIY O
JIOJDKHOCTB B CIydae CIIyeOHOro Heco-
OTBETCTBHUS; Ul pelleHHus Bompoca 00
OCBOOOXKIEGHUU OT CIY)XObl B TOJHLUH
B CIIy4ae CJIy)keOHOTr0 HeCOOTBETCTBUSL.

Takum oOpa3oM, Marepuabl arTecra-
LUK HE COJIEPKAT AaHHBIX, HAINYNE KOTO-
PBIX HCKIIIOYaeT BO3MOXKHOCTb IIPOXOXKIE-
HUSI HCTLIOM CITY’KOBI B OTHITUH.

Kpome Toro, B pemennu cyga 1o
neiay Ne 804/7385/16 mo wucky Jluna
No 2 x 'VHII 06 ormeHne mpukasa, BOC-
CTAHOBJICHWHU B JIOJDKHOCTH WM B3BICKAaHUH
JICHE)KHOTO JIOBOJIGCTBHSI 332 BPEMS BBI-
HY)KJIEHHOTO TIPOTYJa CYJ YIOBIETBOPSET
UCK. JIHenponeTpoBCKUN OKpPYXKHOH aj-
MHHUCTPATUBHBIA CyJ MPUILET K BBIBOLY,
yro ['VHII npexacraeiensl OeccriopHbie
MICbMEHHBIE I0Ka3aTeIbCTBA B TOATBEPIK-
JIEHUE CBOEH TO3MLUM, CIEJOBATEIbHO,
C IIEMIbIO TIOJTHOM 3aIUThI IPaB UCTLA, CYL,
CUHTAeT pEIIeHHE AaTTeCTAI[MOHHON KO-
muccun Ne 20 T'VHIIL, odopmiertoe mpo-
ToxomoMm OIT Ne 15.00036781.0073382 ot
23.09.2016r, umpuka3l ' YHIIor17.10.2016r.
Ne 293 o/c B wactu ocBoOoknenus Jlnna

Ne 2 mpoTHBOIIPAaBHBIMU U TTOISIKAITMI
OTMEHe, IOTOMY aJIMHHUCTPATUBHBIA HCK
SBJISICTCS MOUIEKAIINM YIOBIETBOPEHHUIO.

Mo nmemy Ne 804/6700/16 mo wucky
JIuma Ne 3 k I'VHII, ArrtecranuoHHOMI
komuccun Ne 18 I'VHII o npusnanumn
JIEUCTBUI TPOTUBONPABHBIMU M OTMEHE
peuieHust JHEMPONETPOBCKUI OKPYKHOM
aJMUHHUCTPAaTUBHBIN CyJ HPHUILIEN K BBI-
BOJIY, 4TO CIEICTBHEM HECOOTBETCTBHS
3aHIMaeMOHN JOJKHOCTHU MO pe3yabTaraM
TECTHPOBAHMS SBISIETCS, B TOM YHCIIE,
MepeMEeIIeHNe Ha HU3IIYI0 JOJDKHOCTD
B Cilydae CIIy>KeOHOTO HECOOTBETCTBUSL.
[Ipuast Kk BEIBOY O HECOOTBETCTBUH HCT-
11a 3aHUMAeMOW JJOJDKHOCTH, arTecTaly-
OHHasl KOMHCCHUS He 000CHOBaAJIa HEOOXO-
JMMOCTb OCBOOOXICHHS €ro CO CIIyXKObI
B [OJIMIINY TIPU HAJTMYHH TTOJIOKUTEIIBHON
XapaKTEePUCTUKH HETOCPEACTBEHHOTO
U TPSIMOTO PYKOBOJIUTENCH, IPOXOKIIe-
HHE TECTHPOBaHMS, HE PaCCMOTPEB IIPH
9TOM BO3MOKHOCTH MEPEBO/IA HA HU3IITYIO
JIOIDKHOCTH MPY HAJTMIMH OCHOBAHHH.

[logBomst mTOTH, ClEAyEeT OTMETHTH
OCHOBHBIEC JaHHBIE, Ha KOTOpBIE CCHLIA-
IOTCSI CYZIBI B CBOMX PEUICHUSX!

— TIOJIMIEHCKUEe OBUIM HAarpaBiIeHBI
Ha aTTecTanuio 0e3 COOIIOIEHUSI OCHO-
BaHUH, yKa3aHHBIX B 3aKoHEe YKpauHbI
«O  HanuoHanbHOW  HONMMIMH»  OT
2.07.2015 . Ne 580-VIII;

— He ObUta coOrofeHa Tmpouexypa
aTTecTaluy, U3JoKeHHas B MHcTpykumn
0 TNOpSAAKE MPOBEACHHS aTTECTALMU I10-
JULENHCKUX, YTBEP)KICHHONW MPUKa30M
MuHucTpa BHyTpEHHUX JIe)1 YKPauHbl OT
17.11.2015 r. Ne 1465;

— TIOJTUIEHCKOTO TI0 pe3ynbTaTaM He-
MIPOXOJK/ICHHSI ATTECTALMK 10 HEH3BECT-
HBIM TIpHYUHAM Cpa3y >K€ YBOJBHSIOT,
XOTSI €CTh BO3MOJKHOCTH IIE€PEMECTHTh
MOCJIETHETO Ha HU3IIYIO JIOJKHOCTB;,

— OTCYTCTBYIOT PEaJIbHbIe OCHOBaHHUS
JUIS yBOJIBHEHUS MOJIMIEICKOTO, KOTOPBIi
HaOMpaeT J0CTaTOYHOE KOJIMYECTBO Oai-
JIOB 110 TECTUPOBAHUIO, UMEET BBICOKHUE
rokasaTesu B paboTte u Tp.

Crnemyer OTMETUTB, YTO  CpEIH
262 npoaHANIU3UPOBAHHBIX  CYAEOHBIX
nen JIHemponeTpOBCKOTO OKPYXKHOTO aji-
MHUHHCTpPATHBHOTO cyna B 120 cimydasx
cyneOHbIe WCKH OBLTH yHTOBICTBOPEHEI,
B 127 — pemeHne HEM3BECTHO, IO 3 HCKaM
I'VHII nonana aneuisiiiuoHHast kajio0a,
rmo 1 I'VHII monana kxaccarpioHHasi ka-
noba. Cnenyer oOpaTUTh BHUMaHHE, YTO
TONBKO B 11 ncKax ObLIO OTKA3aHO B Y/IOB-
JIETBOpPEHHUU [2].



B nanHOM cityyae BO3HHMKAaeT BOIPOC:
Ha KaKuX UMEHHO OCHOBAHMSX IMOJUIICH-
CKHI, BOCCTAHOBIICHHBIH B JOJXKHOCTH I10
PEILICHUIO Cy/a, HAMPABISETCs IS TPO-
XO)KICHUsI TOBTOPHOM aTTeCTalnH, Be/ib,
cornacHo cT. 57 3akona Ykpaunsl «O Ha-
LMOHATILHON TONUIUNY», aTTeCTalUs TO-
JUICHCKOTO TMPOBOTUTCS B CIEAYIOMINX
CITyJasix: TIPU TIOBBIIICHUH B JTOJDKHOCTH
MTOJTUIICHCKOTO, MTOHMKCHUN B IOTDKHOCTH
1 OCBOOOKICHHH OT JIOJDKHOCTH; APYTHUX
CllydaeB HE TMPEIyCMOTPEHO 3aKOHOM
[7]. Tlpu 5TOM mMONHIEHCKIE HECKOIBKO
pa3 ObUIM MTOBTOPHO HAmNpaBJIEHBI Ha aT-
TECTALMIO TI0CJIC BBIHECCHUSI PEIICHUI
cyma o0 OTMEHe MpHKa30B 00 YBOJbHe-
HUM M O BOCCTAHOBICHUHU MOCICIHUX
B jomkHocTH (mena JIHempomerpos-
CKOTO OKPY)KHOTO aJMHHUCTPATHBHOTO
cyma Ne No 804/6700/16, 804/6704/16,
804/6884/16, 804/7611/16).

Cnenyer oOpaTuTh BHHMaHHE, YTO
29.09.2016 r. Beicimum A IMHHHCTpaTHB-
HeiM CynoMm VYkpamnsl npunsito Ilocra-
HoBiieHue [lnenyma Ne 11 «O cyneGHoi
MpaKkTHKe OO0XKaJllOBaHWs pEIIeHHH ar-
TECTAllMOHHBIX KOMHCCHI OpraHoB (yd-
pexxaenuit, opranmsanmil) Hannonanb-
HOU TOJUIMU YKpauHbl 00 yBOIBHEHUH
paOOTHHKOB TOJMIIMU BCIEICTBUE He-
MIPOXOXKIEHUS UMM arTecTauumn» [6], rae
MPOBEJCH aHanu3 CyAeOHON MPaKTHKHK
OOXKATOBAHUSL pEIICHUN AaTTeCTalUOH-
HBIX KOMHCCHH OpraHoB (y4upexXIeHHH,
opraam3anuil) HammoHanbHOW MONUIIUN
YkpauHbl 00 YBOJIBHEHHH PaOOTHHKOB
TIOJIUIIMHA  BCJICJICTBUE HEIPOXOXKICHHS
UMHU aTTecTanuu. YkazanHoe [locraHos-
JIEHWE CTaj0 OCHOBOW Uil TIPHHSTHS
peIIeHnH CyaMH O BOCCTAHOBJICHUH I10-
JIUIEHCKUX B JOJDKHOCTH M OTMEHE IpH-
Ka30B 00 YBOJBHEHHH II0 pe3ylbTaTram
aTTeCTalUH.

OnHako CyHIECTBYIOT H
yenusi. Cpeaum  MpoaHaIM3UPOBAHHBIX
B mapre 2018 1. cynebubix men Jlue-
MIPOMETPOBCKOTO  OKPY>KHOTO ~ aJMHHHU-
CTPAaTUBHOTO Cyda €CTh JeNa, TIe IO
PEUICHUIO OTKa3aHO B YIOBICTBOPCHUU
nuckoB: Ne 804/5370/16 mo wucky Jluma
Ne 4 x I'VHII, ArTecTaniioOHHON KOMUC-
cun Ne 3 TI'VHII, mocraHoBiaeHHE OT
23.09.2016 r., Ne 804/5384/16 mo wucky
JIuma Ne 5 k I'VHII, ArrtecranuoHHOMI
komuccuu Ne 3 I'VHII, nmocraHoBIIeHHE
ot 23.09.2016 r., Ne 804/5634/16 1o ucky
JInma Ne 6 x I'VHII, nmocraHoBiieHrEe OT
10.10.2016 ., Ne 804/5375/16 no wucky
JIumma Ne 7 x I'VHII, ArrtecranuoHHOI

HCKIIIO-

komuccur Ne 7 I'VHII, nmocraHoBneHue
or 30.09.2016 ., Ne 804/34/17 no wucky
JIuna Ne 8 x I'YHII, nmocraHoBieHue ot
03.03.2017 ., Ne 804/681/17 mo wucky
JIuna Ne 9 x I'YHII, nmocraHoBieHre oT
21.02.2017 ., Ne 804/3410/16 mo wucky
JIuma Ne 10 x I'VHII. B BbllieHa3BaHHBIX
JeJax MCTLAM OTKa3aHO B YIOBIETBOpeE-
HHMHU MCKOBBIX TPeOOBaHUH.

Kpome Ttoro, cmemyer oOpartuth
BHUMaHHE Ha MaTrepHasbHbIe YOBITKH,
noHecennble ['YHII B pesynbrare ar-
Tectanuu nonunelickux. Hanpumep, pe-
MEeHUsIMH  JIHEPONEeTPOBCKOTO  OKPYK-
HOTO aJIMHHHCTPATUBHOTO CyJa B3BICKaH
¢ I'VHIT cpennmit 3apabotok 3a Bpe-
M BBIHY)XKICHHOTO TIPOTyda IOYTH
M0 BCeM JiellaM O BOCCTAHOBJICHUH
B JIOJDKHOCTH TTOJUIIEHCKHX, YBOJICHHBIX
10 pe3yiapraTaM aTTeCTallUH, Hallpu-
Mmep, nena Ne 804/5153/16 (47 274 rpu
48 or.), Ne 804/5225/16 (12 589,92 rpn),
NS04/5293/16(19207 S prNBO4/S06/ 1 (768060 pH),
Ne 804/643/17 (24 161 rpu 90 xom.), a Ta-
KHX JIe71 ObLIIO COTHH.

BriBoabl. Ha ocHOBaHuU BbIIIEN3IIO-
JKEHHOTO CJIelyeT Ha3BaTh CIIELYyIOIINE
MOCTEACTBUSL TIPOBEICHHUS aTTECTAILUH
MOMHUIEHCKUX I YKpauHbl (Ha IpUMepe
JlHemporneTpoBcKoii 00IacTH):

— TEPerpy’KeHHOCTb OKPY)KHOTO af-
MHUHHCTPATUBHOTO CY/Ia;

— pacxo[ipl, HOHECEHHBIE IPaKJaHAMH
Ipy 0OpaIIeHn B CYJl C UCKaMH;

— OECKOHEYHOCTb IOBTOPHOIO Ha-
HpaBJICHH MOJUIEHCKNX, YBOJICHHBIX 1O
pe3yibraraM arTecTallii U BOCCTAHOB-
JICHHBIX I10 PEIICHUIO Cy/1a, HA IPOXOXK/Ie-
HHE aTTeCTallly;

— MarepualbHble YOBITKH, MOHECEeH-
weie ['VHII 32 momady anemisiirMOHHBIX
U KacCallMOHHBIX JKaJlo0 Ha PEIICHUS Cy-
noB I u Il uacTanImii;

— MaTepuanbHble yOBITKH, TTOHECEH-
Hele 'YHII no pesynsraraMm pemeHuii cy-
JIOB O B3BICKAHWH B TIOJIB3Y MOJHIIEHCKIX
¢ I'VHII cpennero 3apaboTka 3a Bpems
BBIHYK/IEHHOTO TIPOT'YJIa;

— TpaTa BPEMEHU U JIMYHOTO COCTaBa
U1 OPMUPOBAHUS HOBBIX aTTECTAIIMOH-
HBIX KOMHCCHUH, HampaBieHHE MOJIUIIEeH-
CKMX Ha HOBTOPHYIO aTTECTAalMIO MOCie
BBIHECEHMSI pEIeHUs cyna o0 OTMeHe
npuKaza o0 yBOJIBLHEHUH U BOCCTAHOBIIE-
HUHY B IOJDKHOCTH.

Takum 00pa3om, HECMOTPS Ha LIHPO-
KO€ TPUBJICUCHNE OOIIIECTBEHHOCTH, Mac-
mrabHoe prHaHCHpOBaHUE (TIPEKIE BCe-
TO, C ITOMOIILI0 MHOCTPAHHBIX TOHOPOB)
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¥ He MeHee MacmTabHbIA muap, Harmo-
HanbHas nonuuus 1 MBJI Ykpauns! mpo-
CTO CBEJIM Ha HET BCE aTTecTanuu. OTo He
OLIMOKHM, Ha KOTOPBIX MOKHO ITOYYUThCS,
1 HE BHEIIHUH (aKTop, KaK Cy/Ibl, KOTOpbIE
SIKOOBI TOMOTJIN «PEBAHIIY MUIUICHCKOI
CHUCTEMBI», a OObIYHAs OE30TBETCTBEH-
HOCTb (€CJIM HE YMBIIUICHHBIH caboTax).
W 310 6B1IO TIpECKa3yeMo ¢ CaMoro Ha-
yaga. OO0 5TOM TOBOPWIJIM SKCHEPTHI M3
o0ImecTBeHHON cpenpl, yuensie. OgHaKo
y Hac He NMPHHATO, YTOOBI IPEICTABUTEIN
BJIACTH TPHCITYIINBAINCH K SKCIIEPTHOMY
MHEHHIO 1 HAYMHAIN JeHCTBOBATH €IIE 10
BO3HUKHOBeHHs mpobOiembl. Co3naercs
BIIEYATIICHHE, YTO 3a MEPHO]] aTTeCTaluK
YMHOBHHMKH MPOCTO CJENaIH XOPOLIYIO
MUap-KaMIIaHUIO, & PE3yNbTaThl Y)Ke HU-
KOro He uHTepecytoT [1].

Takum obOpa3om, Ha npumepe [ue-
MIPOTNIETPOBCKOM 00JIACTH Mbl MOXKEM Ha-
Oironath HapylLICHHs 3aKOHOAATENBCTBA,
0€30CHOBATEIIbHOE YBOJIBHEHUE JIIOJCH
W OuepeHbIC KOJUTH3HH, IPOOEIIE B Mpa-
Be, Hed(p(heKTHBHOCTE pedOopM M HOBBIX
HOPMAaTHBHO-TIPABOBBIX AaKTOB Kak IJIO-
0aybHOE TOCIIE/ICTBHE TIPOBE/ICHHS aTTe-
CTalluM B YKpauHe.

Pemrennem stoii mobGankHOM IpobIIe-
MBI JIOJDKHBI CTaTh CJIEIYIOIINE IeHCTBUS:

— ycrpaneHue Hed()(EeKTHBHOTO Me-
XaHM3Ma HOPMAaTUBHO-IIPABOBOTO pEry-
JMPOBAaHMs HA3HAYCHUS U MPOXOXKICHUS
aTTecTalluyl MOMUIEHCKUMU B YKpaumHe
MyTeM MNPUHSATHS HOBOH 3aKOHOJATEINb-
HOH 0a3bl, B KOTOPOHl OydeT pacummpeH
KpYr OCHOBAaHHUH AJISI MPOXOXKAEHHS ar-
TECTallMN M OCBEIICH IMEepeueHb MOCIe/-
CTBHH UIS JIUII, HE MPONIEIINX aTTecTa-
U0,

— MPHUHSATHE HOBOW HOPMAaTHBHO-TIpa-
BOBOH 0a3bl, KOTOpast He Oy/eT MPOTHUBO-
PEUYHTH 3aKOHO/IATEIILCTBY O TPYJIE M MEXK-
JYHApOJHBIM HOPMAaTHBHO-TIPaBOBBIM
aKTaM, 4TO YCTPaHUT CyAEOHYIO BOJIOKH-
TY U YMEHBLIUT MaTepualibHble YObITKH,
MTOHECEHHBIE TOCYJAPCTBOM B JIMLIE YIIOJI-
HOMOYEHHBIX OPTaHOB.

Takum o00pa3oM, arrecTanust U ee
MpoIeaypa Ha JAHHOM OJTale SBISIETCS
HE TOJIBKO HECOBEPIICHHOH, HO U Tpely-
€T HayYHOU W MPAKTUYCCKOH TOpabOTKH.
Ve cefiuac MOXKHO CJelIaThb HEKOTOpPbIC
BBIBOJIBI, @ ITPY BBIHECEHUH aTTECTAINOH-
HBIMH KOMHUCCHSIMH PELICHUI YYUTHIBATH
aHanu3 cyneOHOM NPaKTHKH 10 3TOMY
BOIIPOCY, YTO IO3BOJMUT M30€XkaTb BOC-
CTAHOBJICHUS B JIOJDKHOCTSIX JIMLI, HE MPO-
LIEAIINX aTTeCTAlMIO, U B JaJbHEHIIeM
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Oy/IeT CrI0COOCTBOBATH OUUIIICHHIO CHCTE-
Mbl HanuoHnanbHOM mnonuuuu YKpauHbl
U OCTaBHUT MECTO B HEH TOJBKO VISl MPO-
(heccHOHAIBHBIX U YECTHBIX KaJ[POB.
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SEPARATE OPINION OF A JUDGE OF THE
BODY OF CONSTITUTIONAL JURISDICTION
IN COMMON LAW COUNTRIES
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SUMMARY

The article is a theoretical study of an institution of separate opinion in common law
countries on the example of the Supreme Court of the United States and the Supreme
Court of the United Kingdom. The analysis of the arguments in favor and against the
existence of separate opinions in collegial judicial bodies is being carried out, as well as
the reasons and grounds for their expression. The analysis reveals the role and influence
of a judge’s individual opinion on society and the development of legal practice on the
example of the most resonant dissents of the last century.

Key words: separate opinion, dissent, common law.

OCOBOE MHEHME CYJIbU OPTAHA KOHCTUTYIIUOHHOM
IOPUCJIAUKIIAU B CTPAHAX AHITIO-AMEPUKAHCKOM
IPABOBOIM CUCTEMBI

Mapra CIIOJAPHUK,
acIUpaHT Kadeapbl KOHCTUTYIIMOHHOTO TIpaBa
JIbBOBCKOrO HaIlMOHAJILHOIO YHUBEpPCUTETAa UMEHU VBana dpaHko

AHHOTALIUA

B craree mpoBoaHTCST TEOPETHIECKOE MCCIEOBAaHNE MHCTHTYTAa 0COOOTO MHEHUS
B CTpaHax aHIJIO-CAKCOHCKOM MpaBoBOH cucTeMbl Ha npumepe Bepxosnoro Cyma Co-
eauHeHHbIX 1ltatoB Amepuku u BepxoBHoro Cyna Coennnennoro Koponesctsa. Ocy-
IIECTBIISETCS aHATN3 aPTYMEHTOB «3a» 1 KIIPOTUBY CYIIECTBOBAHMS OTACIBEHBIX MBICIIEH
B KOJUIETHAJIBHBIX CYJICOHBIX OpraHax, a TAKXKe IPUYMH 1 OCHOBAHUH MX BBICKA3bIBAHUS
Kak TakoBbIX. C IOMOIIBIO CPABHUTEIIBLHO-MCTOPHUECKOTO aHAIN3a PACKPBIBACTCS POIIb
1 BIUSTHAE 0cO00TO MHEHHS CY/IbH Ha OOIIECTBO, B YACTHOCTH, HAa PA3BUTHE IOPHIIUE-
CKOM NpaKTUKH, Ha NpUMepe HauboJiee Pe30OHAHCHBIX OT/EIbHBIX MbICICH MPOILIOro
Beka. Criesiad BBIBOZL O TOM, YTO 0OOCHOBaHHOE 0c000€ MHEHHE HE TOJIKO HE HAaHOCUT
BpEZla aBTOPUTETY U EUHCTBY Cy/d, a HA0OOPOT — IOATBEPKIAET BCECTOPOHHOCTH pac-

CMOTpEHHS JIejIa CYJI0M, a TAK)Ke He3aBUCUMOCTb KaXKJIOTO CY/IbH.
KitroueBblie c10Ba: oTIeIbHOE MHEHUE, HECOTIIACHE, aHTIIO-CAKCOHCKOE MPaBo.

Introduction. Beginning almost with
the establishment of courts composed
of a plurality of judges, the dissenting
opinion and its proper place in judicial
pronouncements has been the subject
of discussion by members of the bench
and bar. Legal experts and other specialists
did not remain aloof from the issue
of separate opinions of judges of higher
courts as well. Both the Anglo-Saxon
(common law) and the Romano-Germanic
(continental law) system of law presuppose
the existence of an institution of separate
opinion. Nevertheless, each of the systems
has its own peculiarities, and, in general,
the order of expressing these thoughts is
fundamentally different. This article deals
primarily with the common law system

and dissents of judges of bodies that
conduct constitutional justice, especially
the Supreme Court of the USA and the UK
Supreme Court.

Relevance of this topic is confirme
by the low level of research conducted
on this issue. There is quite a big amount
of literature in the United States of America
regarding the use of dissenting opinions.
Legal scholars have dealt primarily with
the relationship between dissenting opinions
and the doctrine of binding precedent,
and have tried to solve the problem
of the precedential value of plurality
decisions, e. g. decisions lacking a reasoning
shared by the majority of the judges
[1, p. 1345]. But there were not so many
studies dedicated to the value of separate
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opinion of a judge as such. Empirical
research and academic discussion has been
limited even in England, where the role
of decision-making process of judges can
hardly be underestimated.

The purpose of the article is to
examine the practice of dissenting opinions
in common law countries. It will present
the main arguments against and in favor
of this practice, as identified by scholars who
have focused on theoretical issues and on
the role of individual opinions of judges
of the bodies of constitutional jurisdiction.

Main body. Roots of the dissenting
opinion can be found in common law
countries. National and international
approaches to individual opinions vary
widely. From the practice of seriatim
opinions, whereby each of the judges taking
part in the deliberations publishes his/her
opinion separately, and these are published
one after the other (still followed by
the Supreme Court of the United Kingdom),
to the criminalization of violations
of the secrecy of deliberations (interpreted
as forbidding the publication of judges’
individual opinions and votes), awhole range
of options is possible, and different solutions
have been adopted in different systems
[2, p. 163]. Concurring and dissenting
opinions (“concurrences” and “dissents”)
are opinions by judges who did not reach
an entirely common ground with the other
judges of the court, and wish to express
aslightly or even dramatically different view
of the case. In general, a concurring opinion
is an opinion by a judge who would have
reached the same result as the majority, but
for a different reason. Dissenting opinions
are opinions by judges who disagree with
the majority’s result entirely. In most
cases, dissenting opinions try to persuade
the reader that the majority’s decision was
simply incorrect.

The other scenario that gives rise to
the writing of a dissent, the more frequent
one, is when, at the first consultation,
the submitted draft is accepted by
the majority, but a minority of one or more
judges firmly believes that the holding, or
reasoning, or both, are seriously wrong.
A judge, who has the independence
and character we have a right to expect,
cannot sign onto a decision he or she
thinks is seriously wrong. Thus, a dissent
must be written not only for the benefi
of the quorum in an effort to change their
minds, but also for publication. It must
not be a one-liner that says no more than,

“T dissent”; it must explain why “I dissent”
[3, p. 4]. Well-written dissents are entirely
consistent with collegiality. In fact, well-
written dissents, expressing the writer’s
disagreement with the court, promote
collegiality. A dissent worth writing goes
beyond conclusory assertions that the court
is wrong and the dissenter is right. It usually
takes a lot of time to write a good dissenting
opinion. A dissent worth writing explains
precisely why the dissenter’s view is
correct and the court’s decision is not.
Unless a dissenting opinion does that, it
should not be written, for it would detract
from the court’s image, and the court’s
image is important, both to the court
and to the community that the court serves.
A poorly written dissent, therefore, may
indeed detract from collegiality, but in my
view, a well-written dissent should enhance
it [3, p. 93].

Justices of the Supreme Court ofthe USA
have been writing dissents since the court
has been created. This court is the one to
conduct constitutional control in the United
States. Moreover, in the US Supreme
Court any justice can write a dissenting
opinion. They are using the opportunity
to write dissenting opinions as a means to
voice their concerns or express hope for
the future. At first, the dissenting opinion
was a rather common occurrence there. But
with the lapse of time it has become not
an often practice. At the time when John
Marshal was the Chief Justice — there were
no separate opinions at all and the Supreme
Court spoke in one voice.

Prior to Marshall’s appointment, it had
been the custom of the Supreme Court,
as it was in England, for each justice to
deliver an opinion in each significan
case. This method may be effective where
a court is dealing with an organized
and existing body of law, but with a new
courtand a largely unexplored body of law, it
created an impression of tentativeness, if not
of contradiction, which lent authority neither
to the court nor to the law it expounded. With
Marshall’s appointment — and presumably
at his instigation — this practice changed.
Thereafter, for some years, it became
the general rule that there was only
a single opinion from the Supreme Court.
Indeed, Marshall’s term was marked
by great consensus and stability on
the court; Marshall only dissented formally
once during his tenure, and between
1811 and 1823 the Supreme Court’s
personnel did not change — the longest
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such period in history [4]. Nevertheless,
the justices have an obligation to bring their
individual experiences and intellects to bear
on every case on which they sit, and the best
way to do that is for court members holding
a minority view to put that view in writing
as persuasively as possible for his or her
colleagues to consider. Thus, dissenting
opinions surely should be written, as
meaningful as possible, for the benefi
of the future.

However, despite of the fact that
separate opinions were of common nature in
the Supreme Court from the very beginning,
a contrary position existed as well. Thus,
William A. Bowen once said: “<...>
the dissenting opinion is of all judicial
mistakes the most injurious. Its effect on
the public respect for courts is difficul to
exaggerate. It is, happily, a habit of the public
mind to regard the judiciary as the worthy
and safe repository of all legal wisdom;
but this respect must receive a sad shock
when every court is divided against itself,
and every cause reveals the amateurish
uncertainty of the judicial mind. It is not
to be dreamed that all men should be
of one mind. Nevertheless, it is surely to be
expected that the wranglings of our judges
be at least decently veiled <...>” [5, p. 690].

Thereisauniqueexampleofhowajudicial
dissent may once become the basis of future
laws, a crucial element of the foundation
for new legal principle. A famous
case — Plessy v. Ferguson is an illustrative
case. In the very decision, the majority
of the Supreme Court of the United States in
1896 ruled that racial segregation in schools
and the rule of “separate but equal” did
not violate the Constitution. John Marshall
Harlan was the only one to write a dissent.
Legal commentators at the time did not think
very highly of Harlan’s dissent. William
Bowen, for example, who did not care for
the sense at all, condemned Harlan’s in
particular: “Among the forms which dissent
has taken the most harmful is that which
may be called the “dissent of warning”.
The offic of this is to criticize the opinion
of the court and to warn an innocent public
against the ills, which will surely befall it
if the court persists in its erroneous course.
The most drastic treatment of these kind
to which the Court has ever had to submit
at the hands of one of its members is,
perhaps, that furnished by Mr. Justice Harlan
in Plessy v. Ferguson”. Nearly 50 years later,
immediately after the Supreme Court handed
down the landmark ruling in Brown v. Board
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of Education, the editors of the New York
Times declared: “It is eighty-six years since
the Fourteenth Amendment was proclaimed
a part of the United States Constitution. It
is fifty-eight years since the Supreme Court
with Justice Harlan dissenting, established
the doctrine of “separate but equal”
provision for White and Negro races on
interstate careers. It is forty-three years since
John Marshall Harlan passed from this earth.
Now the words he used in his lonely dissent
in an 8-to-1 decision in the case of Plessy
v. Ferguson in 1896 have become in affec
by last Monday’s unanimous decision
of the Supreme Court a part of the law
of the land <...>” This is an instance when
the voice crying in wilderness finall

becomes an expression of a people’s will
and in which justice overtakes and thrusts
aside a timorous expediency [6].

Evan A. Evans, Judge of the United
States Circuit Court of Appeals mentioned
once that the very fact that so many
dissenting opinions begin with an excuse,
in the nature of an apology, suggests a lack
of justification for their pronouncement
[7, p. 139]. This fact is actually a source
of disappointment, because there is no
reason for a qualified lawyer, experienced
judge to precede their arguments with
an apology. Moreover, there is a good
chance that the reason for excuse is that
the very existence of a separate opinion in
a collegial body is still considered as a sign
of contention within the court and does
not contribute to the unity and effectiv
administration of justice, which is nonsense
and to some extent an archaism.

The practice of revealing dissents in
the US Supreme Court is hardly universal.
In the civil-law tradition that holds
sway in Europe, and in countries once
controlled by a continental power,
courts — at least those in the regular court
hierarchy — issue a collective judgment,
cast in stylized, impersonal language.
The author of the judgment is neither named
nor otherwise identifiable. Disagreement,
if it exists, as it sometimes does, is not
disclosed. At the same time, the British
common-law tradition lies at the opposite
pole. In appeals in that tradition, there was
conventionally no “opinion for the court”
at all. Instead, the judges hearing the case
composed their own individual opinions
which, taken together, revealed the court’s
disposition. Changes in British practice
and in some European tribunals have
brought these divergent systems closer

together. The European Court of Human
Rights seated in Strasbourg, for example,
publishes signed dissenting opinions [8].
In addition, in some constitutional courts
established abroad after World War II
dissents are disclosed. Nevertheless, mostly,
the historical traditions hold [9, p. 1].
British judges in general and British high
court judges in particular, are perceived to
be independent and isolated from political
pressure and interference. Furthermore, these
judges tend to show a particularly high rate
of consensus. Thus, traditionally, dissenting
judgments in England’s highest courts were
not in favor. Senior judges were supposed
to keep their dissents to themselves. For
instance, in the Privy Council, they were
only allowed to make a record in a special
book, which, presumably, no one would
ever see. However, eventually the situation
has changed significantl , and history has
often acquitted the dissenter. British courts
have come a long way since Privy Council
dissents were hidden and the modem
culture of judicial practice is a significantl

more collaborative process, including
the circulation of draft opinions. This
is something of a middle way between
the extremes of judicial individualism
and collectivism; and it should guide our
attitude to dissenting voices.

The English judicial process is in
essence a continuous discussion, which
in all but superficial or detailed respects
resembles any discussion among educated,
informed and reasonable people. But,
the judicial process is just that: a process.
It is just as much about the procedure as
the outcome that it leads to. However, this
is where the debate begins: should the UK
Supreme Court adopt, on the one hand,
position that the role of judges is to reach
an individual, unaided view of the case
at hand; or a more “continental” collective
approach, akin to the European -court
of justice, where the “exercise must be to
come up with the irreducible minimum
which the court can say to give its
answer”? [10].

Comparing the UK Supreme Court to
the House of Lords the evaluation shows that
out of the fifty-seven judgments reported on
British and Irish Legal Information Institute,
ten involved a dissenting opinion. It means
that 82% of decisions were unanimous —
which is almost exactly the same percentage
found in the House of Lords. In addition,
a research has showed that unanimity
occurs significantly more frequently in UK
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most senior court, than those of the USA,
Australia and Canada. The collegiate
approach is thus a double-edged sword: it
both requires dissenting views for its health;
but concurrently explains why consensus is
more likely to be reached. However, the fact
that the celebrated dissents of the past are
famed for their rarity should not faze
the dissentients of today [10].

Conclusions. The notion of dissent
certainly is appropriate in the context
of a democratic society, based on freedom
of expression. However, by aligning judicial
dissents with the principle of collegiality
of the modern supreme courts, we come
closer to its exact role in the judicial process.
What collegiality requires is not a fixe
quota of dissents per term, against which
the current performance of the court can be
assessed. It rather explains that the purpose
of dissent is not to be proved right in
a later judgment or by Luxembourg court.
It is, instead, to contribute to a process, to
an outcome, to create a debate in society
and the legal community as a whole within
which the truth will be born. After all, as
practice shows, a separate thought plays its
part.

Taking into consideration the diversity
of opinions, the judges should recognize
a duty, not always observed, to try to ensure
that there is a clear majority ratio. A dissent is
written not only for the benefit of the quorum
as an effort to change their minds, but also
to be published. It gives an opportunity
to reach the legal community with ideas
and arguments shown in the dissent.
However, it must not be only a statement
that a judge dissents, but also an explanation
why he or she dissents. A dissent worth
writing goes beyond conclusory assertions
that the court is wrong and the dissenter
is right. A well-written dissent promotes
collegiality and independence of every
judge. Moreover, judges are required to
use their experience and knowledge in each
particular case and apprize their position
to their colleagues, and the best way for
the judge holding the minority view to
out speak — is to write a separate opinion,
as persuasively as possible for his or her
colleagues to consider. Judicial dissent
is a chance to be used by a judge to point
out his or her reservations and suggestions
how to deal with possible legal issues.
The majority might not agree, but that is
not the point of a dissent written. It is not
to be dreamed that all men should be of one
mind. Nevertheless, in the end, if a judge



cannot express his critical position, even if
it means to say that the court he is sitting in
has broken the law or the constitution, what
is the point of having a right to dissent?
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OB30P 3AKOHOIATEJIBCTBA YKPANHDBI
B COEPE MEJMIIMHCKUX PE®OPM
HA COBPEMEHHOM JTAIIE PASBBUTUA

HNpuna TAPHABCKASI,
acTIMpaHT Kagepbl MK IYHAPOIHOTO MPaBa M CPABHUTEIHLHOTO MTPABOBEICHHUS
HaronanbHOTO yHHBEpCUTETa OMOPECYPCOB M IPUPOIOONB30BAHUS YKPAUHbBI

AHHOTALIUA

Craths TIOCBSIIIIEHa HAYYHOMY aHAJIM3y MPAaBOBOH Cpelbl YKPawHBI OTHOCHTEIBHO
peann3anuy MEpONPHUSTHH MO TIPOBEICHHIO MEIMIIMHCKON pedOpMBbI, IPABOBBIX OCHOB
obecriedeHHs] PaBHbIX BO3MOMKHOCTEH OKa3aHHs MEJULMHCKUX YCIYr M oOecreyeHus
COOMIONICHNS TIPAaB MEUIMHCKUX paboTHUKOB. Mccneyercs 3akoHoaTeNnbHas 1 HopMa-
THUBHO-TIPaBOBasi 0a3a 1Mo oxpaHe 3/10pOBbs B YKpauHe. B cTaTbe paccMOTpeHbl BOIPO-
Cbl pe)OpPMUPOBAHUS CUCTEMBI 3]PABOOXPAHEHUS YKPAHHBbI, HAIIPABIICHbIC HA YiIy4llle-
HUE MEIUIIMHCKOTO OOCITYKMBAaHHS HACEIEHUs, TPOAHATHN3HPOBAHEI OTIEIbHEIE MEPHI
MO MPOBEJICHUIO pedopM, KOTOPBIE COAEPIKAT ONPEACICHHBIC PUCKU ISl TATIbHEHIIIEero
(DYHKLIMOHMPOBAHMS CHCTEMBbI 3[PaBOOXPAHEHMs U OOECHEeYEHHs MPaB MEAUIMHCKHX
pabOTHHUKOB, KOTOPBIX HEOOXOANMO M30€KaTh.

KiroueBble cioBa: 3amyra mnpas, MEAUIMHCKHE PAaOOTHUKH, 3aKOHOAATEIHCTBO
YKpauHbl B 00J1aCTH 3/{paBOOXpaHEHHs, peOpPMbI CUCTEMBbI 3APABOOXPAHCHUSL.

REVIEW OF UKRAINIAN LEGISLATION
IN THE FIELD OF MEDICAL REFORMS
AT THE PRESENT STAGE OF DEVELOPMENT

Irina TARNAVSKAYA,
Postgraduate Student at the Department of International Law and Comparative Law
of National University of Life and Environmental Sciences of Ukraine

SUMMARY

The article is devoted to the scientific analysis of the legal environment of Ukraine
regarding the implementation of measures for medical reform, implementation of legal
principles of ensuring equal opportunities for the provision of medical services and
ensuring the observance of the rights of medical workers. The legislative and regulatory
framework for health in Ukraine is being explored. The article deals with the reform of
the health care system of Ukraine aimed at improving the medical care of the population
and analyzes individual measures of reform, which contain certain risks for the further
functioning of the health care system and the provision of the rights of medical staffthat
should be avoided.

Key words: protection of the rights, medical workers, medical officers Ukrainian
legislation in the field of health protection, healthcare refor .

[HocranoBka mnpobuaemsl. B mo-  IlpuHsTHE Ha rocy1apCTBEHHOM YPOBHE

CIeAHUE TOAbl MPUOPUTETHBIM HAmpaB-
JICHUEM JEATEIbHOCTH MMUHHCTEpCTBA
3IpaBOOXpPAaHEHHS] YKpPaWHBI OCTaeTCs
JlalibHEelIIee pa3BUTHE MEPBUYHON Me-
TUIUHCKOH ITOMOIIW, YIydYIIeHHe Ka-
YecTBa M JOCTYHMHOCTH MEIUIIMHCKHUX
ycinyr. HoBble BHenpeHHs 3aKoHOIA-
TeIbCTBA B cdepe 3IpaBOOXpaHEHUS
[peAyCMaTpUBAOT KapAWHAJIbHbIC Ka-
YeCTBEHHBIC M3MEHEHHs BCeX (DyHKIUI
CHUCTEMBI 3[paBOOXpaHeHHs (ympase-
HHE DTOM CHCTEMOM, obOeclieueHHe ee
COOTBETCTBYIOIIUMHU pecypcamu, ¢u-
HaHCHPOBaHME U NMPEAOCTABICHUE Kaye-
CTBEHHBIX MEIULIMHCKUX ycuyr [1; 2]).

3aKOHOJATENIbHBIX HOPMAaTHBHO-TIPABO-
BBIX JOKYMEHTOB 1O pe(OpMHPOBAHHIO
CHUCTEMBl 3[PaBOOXPAHCHHUS, a TaKKe
COOTBETCTBYIOIINX PACTOPSAIUTEIbHBIX
aKTOB MECTHBIX OOJACTHBIX TOcCynmap-
CTBCHHBIX aJIMHHHUCTpPAIUH, TO3BOJIAIO
OCYIIECTBUTH pealibHbIC maru B pedop-
MHPOBAaHWHM MEPBUYHOTO YPOBHS OKa-
3aHHUS MEIUIHUHCKOW ITOMOIINY, TpOBe-
JIEHUH TIOATOTOBUTENBHBIX paboT It
pedbopMupoBaHus  crieUATH3UPOBAH-
HOW MEIUITMHCKOW TTOMOIIIH.
AKTyaJIbHOCTh TeMbI HCCJI€I0Ba-
HMSI TIOITBEPKIAETCS TEM, UTO HayYHOE
COO00IIeCTBO Mpe/IaraeT s UCTI0Ib30-
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BaHUS pa3IM4YHbIC MEXAHU3MBbl YIIPaB-
neHus B cdepe 3IpaBOOXpaHEHUs, KO-
TOpbIE OTIMYAIOTCS 10 Popme, crocody
u 00bekTy BozaeiicTBus. [lanbHelinine
Hay4HbIE MCCJIEIOBAHUS JIOJDKHBI OBITH
MOCBAILICHB! pa3paboTKe 3aKOHOAATENb-
CTBa, HANPABICHHOTO HAa YIy4IlICHHE
3/10pPOBbS HACEJICHUS U YCIOBHH pabOTHI
MEIUIIMHCKOTO TIepcoHaa.

Cocrosinne uceJe10BaHusl.
Hayunsrit ananus mpo6iaem opraHu3amu-
OHHO-IIPaBOBOT0 00ECIEUEHUS CUCTEMBI
3paBOOXPAHEHUS B YKpauHe OCYyIIEeCT-
BISIETCA MHOTHMH  OTEYECTBEHHBIMU
y4eHbIMH; cpead Hux — A. MeiabHuU-
yeHko, H. Ynosuuenko, B. ['puroposuy,
O. VYmakoBa, U. ®dyprak, JI. bypasine,
S1. Papuimn u MHOTHE ApyTHE.

Ilenpro m 3amadeit cTaTbu SIBISICTCS
HCCeI0OBaHUE CYIIECTBYIOMEH 3aKo-
HOJATeNIbHON W HOPMAaTHBHO-TIPABO-
BOI1 0a3bl B 001acTH 3ApaBOOXPaHEHUS
VYkpaunsl. B craThe paccMOTpeHBI Bo-
mpocel  pe)OPMHUPOBAHUS  CHUCTEMBI
3paBOOXpaHEHUs YKpamHbl Ha COBpe-
MEHHOM 3Tare pa3BUTHA.

H37105%eHe 0CHOBHOTO MATEpHAJIA.
Hauano pedopmam cuctemsl 31paBoOX-
paHeHHs MONOXKUI 3aKOH YKpauHbl «O
rOCy/apCTBEHHBIX (DMHAHCOBBIX Tr'apaH-
THUSX MEIUIHCKOTO 00CIIy)KUBaHUS Ha-
cenenus» Ne 2168-VIII or 19.10.2017 .,
KkoTopbIif Berynmt B cmry 30.01.2018 1.
[3]. Taxxe mapaamMeHT YKpawHBI MOI-
ZepsKaj elme J1Ba 3aKoHa, KacaroIIMXCS
MeIUIMHCKOH pedopmbl. DT0 3akoH
Vkpaunel «O BHECEHHHM W3MEHEHUIT
B bBromkeTHBIN KOJEKC VYKpaumHbI» OT
07.12.2017 1. Ne 2233-VIII, xoTtopslit
MIOJrOTOBJIEH MUHHCTEPCTBOM OXPAaHBI
3nopoBbsi (MO3) u mpegycmarpuBaet
nepepacrpejielieHie IMOJTHOMOYHMN IO
OCYIIECTBJICHUIO PAcXOJlOB Ha MEPBUY-
HYI0O MEIUIMHCKYIO MOMOIIb B paMKax
peanuzauuu  pedopMbl  (HUHAHCHPO-
BaHUS  CHCTEMBI  3JPAaBOOXPAHCHHUS,
B YAaCTHOCTH TIepexoja Ha OIjaTry Me-
TUIIMHCKUX YCIyT, U 3aKOH YKpPawHbI
«O TOBBIIIEHWH IOCTYIMHOCTH M Ka-
YeCTBAa MEIHIIMHCKOTO OOCITYXKHBaHU
B cenbCcKoil MecTHOCTH» Ne 2206-VIII
or 14.11.2017 r., KoTOpBIA 3amyckaeT
pedopmy cenbekoit Mmenuiunbl [4]. Ha-
CTOSIIIMI 3aKOH ONpesesieT NpaBoBbIe,
SKOHOMHYECKHE MW OpraHU3allMOHHBIC
OCHOBBI U HaIlpaBJICHUS PETYINPOBAHUS
pa3BUTHS 3APABOOXPAHCHHS B CEIBCKOM
MECTHOCTH JJIs1 00€CHeueHns: rapaHTuil
PaBHOTO JIOCTYIIA IPaXJIaH K Ka4eCTBEH-

HOMY U 3(pHeKTHUBHOMY MEIUIMHCKOMY
00CITy)KUBAHUIO.

OT/ienbHBIC TPUHSTHIC 3aKOHBI Ha-
MPaBICHbl Ha YJIy4YlICHHE YCJIOBHH
OIIaThl TPyAa MEIULMHCKUX pPabOTHH-
KOB, B YaCTHOCTH IIyTE€M yCTAaHOBICHHS
JlomnJiar, Han0aBoK 3a 00bEeM M KauecTBO
BBINOJIHEHHOH PaboThI, 3a yCIyrH, mpe-
JI0CTaBJIeHHbIe nmanueHTy. Takum oOpa-
30M, MPUHSITHE TAKUX 3aKOHOB YKPauHbI
o0ecreunIo CHCTEeMaTU3aI IO IPaBOBO-
ro perynupoBaHus B cepe 3ApaBoOX-
paHeHHUs, CO3JAJN0 NPEANOCBUIKH IS
BHEJIPCHHUS MHOTOKaHAJIbHOTO (uHaH-
CHUPOBAHMS OTpACId 3APaBOOXPaHCHUS
U IpoBeJieHHs pehOPMUPOBAHHS CUCTE-
MBI 3/IpaBOOXpaHEHUsT YKpPauHbI.

CoBpeMEeHHOE COCTOSIHME MEAMIUH-
ckoil pedopMbl IpeaycMaTpUBACT Psij
Ba)KHbIX U3MECHEHHUI:

— OTMEHY TNPUBS3KU K MECTY peru-
CTPaLUK MALCHTOB;

— co3nanne HannonanbHoO# CitykObI
310pOBBsl YKPAUHBI;

— NpPUMCHECHHE TapaHTHPOBAHHOIO
nakera (4eTKoro oobema 00s3aTeIbCTB
rocy/iapcTsa o MEIUIMHCKUM yCIyram
1 JIeKapCTBaM);

— OIIaTy 3a yCIyTd U JOTOBOPHBIE
OTHOIICHUS C MEAUIMHCKUMHU YUIPEK/Ie-
HUSIMH,

— CO3/1aHHE DIICKTPOHHOH CHCTEMBI,
KoTopasi OyleT OmIpeneNsiTh, CKOJbKO
U Kakoil OOJbHHUIIE TOCYIApCTBO IOILIa-
TUT 3a IPEIOCTABICHHUE YCIIYT MAI[UEHTY;

— HE3aBHCHMOCTb 3aKa34UKOB MeJU-
LUHCKHUX YCJIYT OT UX [HOCTABLIUKOB.

Hawancs mepBwlii 3Tam BHEAPECHUS
MeIUIUHCKOH pedopmbl. OH KOCHYICS
MIEPBUYHOTO 3B€HA MEAMLIUHBI (TTallUeH-
ThI 3aKIJIOYMIIA JOTOBOP C CEMEHHBIMHU
BpayaMu Ui OKa3aHWs MEIUIIMHCKUX
yciyr). Uto6sl monydaTrh OecriaTHEBIE
yCIyrd B paMKaxX MHpOTpaMMbl MeJIH-
[UHCKUX TapaHTHi, NalUeHTaM HYKHO
MOJINCATh C CEMEHHBIM Bpa4doM, Tepa-
MIEBTOM HJIM MEIUaTPOM <«JIeKIapaluio
o BblOOpe Bpauay. DakTHYECKH OHA
SBISICTCSL JJOTOBOPOM O HpenocTaBlie-
HUM MEAMLIMHCKUX YCIYr. 3aKOHAMHU O
MEIMIUHCKON pedopme BBOAUTCS TaKoe
MOHATHE, KaK TOCYIapCTBEHHAs MpO-
rpaMma MEAMLUHCKOTO OOCTy)KHBaHUS.
Tak Ha3bIBAIOT NAKET YCIYT U JICKAPCTB,
CTOMMOCTh KOTOPBIX OIlJIadeHa U3 TO-
CyZapcTBEHHOTO OlomKkeTa. DTy TIpo-
rpaMMy €XKeroaHo OyneT mnpocMmarpu-
BaTb MUHHMCTEPCTBO 31PaBOOXPaHCHUS
U yTBEpXKJaTh NapJaMeHT B Mpolecce

paccMoTpeHus rocOromkera. Brpouewm,
3a MHOTHUE YCIYT'H MalueHTaM NPpUAETCs
IJIAaTUTh U3 CBOEro KapMmaHa. ExxeronHo
MUHHUCTEPCTBO 3[paBOOXpaHEHNUs OyaeT
OTUUTBIBATHCS, HA KaKHUE YCIYTH y HETO
eCThb JCHBbI'U, @ HA Kakue HeT. Bee, uro
HE BOWJET B IapaHTUPOBAHHBIN IAKET,

ManueHTsl OyayT OIUTauMBaTh CaMH.
Opnako 3akOH TPEAyCMAaTPHUBAET, UYTO
KOJIMYIECTBO TUIATHBIX yCIYT HE JOJDKHO
npesbimars 20% oT 0011ero KOJIu4YecTBa
yciryr B OonpHHne. HampasneHue Ha
OecriaTHOE MPEA0CTaBICHUE MEANIIH-
CKHX YCIIyT Ha BTOPHYHOM WJIM TPETHY-
HOM YPOBHE IAIIMEHTY CMOXET BbIJaTh
TOJILKO Bpad, C KOTOPHIM HAlMEHT MOJ-
nucan JeKnapanuio [6].

B VYkpaune peiicTByeT pa3BeTBICH-
Hasi CHCTEMa 3aKOHOJATEJbHBIX aKTOB,
KOTOpbIE B COOTBETCTBHH ¢ KoHcTHTy-
nued VYKpauHbl ONPENCNSIOT OCHOBBI
TOCYIapCTBEHHOW MOJUTUKUA B cdepe
3npaBooxpaHeHus. [lonToMy BHECEHEI
COOTBETCTBYIOIINE W3MEHEHUS B Jeii-
CTBYIOIIME 3aKOHBI MPHHITHEM 3aKo-
Ha YkpanHbl «O BHECEHHH M3MEHEHHI
B HEKOTOPbIC 3aKOHOJATEJIbHBIC aKThI
YKpauHbl OTHOCHUTEIIBHO YCOBEpIIEH-
CTBOBAHUS 3aKOHOJIATENIbCTBA MO BOIPO-
caM JeSTeIbHOCTH YUYPEXKICHHH 3/1pa-
BooxpaHeHus» ot 06.04.2017 r. Ne 2002.
[Monoxenne o HamnmonanbHOU ciyxoOe
30pOBbsl  YKpauHbl yTBepxaeHo I[lo-
cranoBineHnem Kabwneta MwuHHUCTpOB
Vkpaunsl «O6 ob6pasoBanun Hanwo-
HAJBHOU CITy’)KOBI 3T0POBBSI YKPaWHBD)
ot 27.12.2017 1. Ne 1101. Cornacuo mo-
cTaHOBIIeHHIO, HanmmonanbHas cimyxba
3m0poBbsi  YkpauHsl (mamee — HC3Y)
ABISCTCS LIEHTPAJbHBIM OpPraHOM HC-
MOJHUTEJIBHOW BJIACTH, JEATEIBHOCTH
KOTOPOT'O HAIIPABIAETCA U KOOPAUHUPY-
ercss Kabunerom MuHHCTPOB YKpauHEI
yepe3 MMHUCTpA 3ApaBOOXPAaHCHHS,
KOTOPBII pean3yeT rocyaapcTBEHHYIO
MNOJUTUKY B cdepe rocynapcTBEHHBIX
(DMHAHCOBBIX T'apaHTUH MEAULUHCKOTO
00CITy’)KUBaHHS HACEJICHUSL.

OcuosubiMu 3agadamu HC3Y saBius-
I0TCSl CIIEIyIOIIHE:

1) peammzanms TrocyIapCTBEHHOMN
MOJINTUKNA B c(depe TocCyrapCTBEHHBIX
(hMHAHCOBBIX TAapaHTHH MEIHIIMHCKOTO
o0cITy’)KUBaHHs HACEJICHUS 110 IIPOrpaM-
M€ TOCY/IapCTBEHHbIX TapaHTHH MeIu-
LIUHCKOTO OOCIIy)KUBaHHUS HACEJICHUS
(mporpaMma MEAMLIMHCKUX T'apaHTHil);

2) BbIONHEHUE DYHKIIHMIH 3aKa3duKa
MEIUIUHCKUX YCIYT M JIEKaPCTBEHHBIX
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CPEICTB IO HPOTrpaMMe MEJULHUHCKUX
rapaHTuii;

3) BHeceHHe Ha paccMoTpeHue Mu-
HUCTpa 3]PaBOOXPAHEHUS IPEIIOKe-
HUU 1o obecrneueHuo (GopMupoBaHwHs
roCyl1apCTBEHHOW MOJUTUKUA B cdepe
rOCYIapCTBEHHBIX (DUHAHCOBBIX TrapaH-
THH MEIUIUHCKOTO OOCITYKMBAaHUS Ha-
CeJIeHusl.

B ykazaHHBIX 3aKOHAaX O MEIHWIIUH-
CKOH pedopMe BcTpeuaeTcs 3HAYUTEIb-
HOE KOJIMYECTBO IOJIOKEHUH, KOTOpbIE
ABISIOTCS JICKJIapaTUBHBIMH M HE Ha-
MOJHEHbl FOPUJIMYECKUM COZEpIKaHH-
€M; HEOIIpE/eIICHHbIE B IPABOBOM OT-
HOLICHUU TEPMHUHBI U (HOPMYIHPOBKH
(HampuMep, «COACHCTBHE PA3BUTHIO
JESITEILHOCTH 110 MEIUIMHCKOMY 00-
CIIy’)KUBaHHMIO B CEIIbCKOH MECTHOCTHY,
«CpeACTBa TENEMEIUIMHBDY, «MEIu-
LUHCKOE OOCIyXKMBaHHE HACEICHUN»,
«IJEKTPOHHAsl CHCTEMa 3ApaBoOOXpa-
HEHHUS»), a TaKke OOIMe OIEHOYHEIE
XapaKTepUCTUKH CYOBEKTHBHOTO Xa-
paKkTepa, HE HAIlOJHECHHBIC IOPUIHYE-
CKHM COZIep)KaHHEM, KOTOpPBIE MPUCYIITH
HOpPMaM 3aKOHa (Hanpumep, «AeHCTBCH-
HbIE MEXaHU3MBbl IIPHBICUCHHUS K Me-
JTUIIMHCKOMY OOCIIY)KHBAaHHIO B CEllb-
CKOH MECTHOCTH KBaJIM(HUIIMPOBAHHBIX
MEIUIUHCKUX U (apMaleBTHYECKUX
paboTHuKoBY»). Mcrnonb3oBaHHEe TaKUX
KOHCTPYKITUII 3aTPyJHSIET BO3MOXHOCTD
X TPAKTHUYECKOTO NPUMEHEHUS WU3-3a
OTCYTCTBHUSI YETKHUX OLIEHOYHBIX KpHUTE-
pueB NEHCTBEHHOCTH, OOBEKTUBHOCTH
u ap. Ilosromy Kabunerom Munucrpos
YKpanHbI OBIITH MPUHSTH TOTIOTHUTEIb-
HO ITOCTAHOBIICHUSI U PACHIOPSDKEHUS:

— «O0 yTBepKJIEHHH MaTephajoB
METOJIMKN pacyeTa CTOMMOCTH YCIYTH
[0 MEJAMLUHCKOMY 00CIYXHBAaHHUIO» OT
27.12.2017 . Ne 1075;

— «O0 yrtBepxkaeHUU TpeOOBaHUIT
K ITOCTABIIMKAM YCIIYT MO MEJAUIUHCKO-
My OOCIY)XMBaHUIO HAaceleHHs, C KO-
TOPBIMH TJIABHBIMH PACHOPSIAUTEISAMEI
OIO/PKETHBIX CPEJICTB 3aKIFOYAIOTCS J10-
TOBOPBI 0 MEUIINHCKOM O0CTyKUBaHUH
Hacenenus» ot 28.03.2018 r. Ne 391;

— «O6 yrtBepxnenun Ilopsaka pe-
aJM3aliu TOCYIapCTBEHHBIX TapaHTHI
MEIUIIMHCKOTO 00CIyKUBaHUS Hacele-
HUS 10 [IpOrpaMMe MEIUIMHCKUX Tra-
paHTUH Uil MEpBUYHONW MEIUIIUHCKOMN
nomomu Ha 2018 roa» ot 25.04.2018 r.
Ne 407,

— «HexoTopbie BOMpOCH OTHOCH-
TEJIBHO JIOTOBOPOB O MEJHUIIMHCKOM

00CIIy’)KHBaHMU HACEJCHHUS IO TIPO-
rpaMMe MEAMLUHCKHX TapaHTHi» OT
25.04.2018 . Ne 410;

— «HexoTopsle BOMPOCHI  2JIEK-
TPOHHOTO 3/IpaBOOXPaHEHS oT
25.04.2018 . Ne 411;

— «O0 yTBepKICHHWH IUTaHAa MEpo-
npuATHi 1o peannsanun Konuenuun
pebopMbl  pUHAHCHPOBAHMS  CHCTe-
MBIl 3]PaBOOXPAHEHUS Ha IEpPHON [0
2020 roga» ot 15.11.2017 . Ne 821-P;

— «O06 ytBepxaenun [lopsiaka BbI-
0opa Bpaua, OKa3bIBAIOIIEIO MEPBUY-
HYI0 MEAMLUHCKYIO HOMOUIb, U (OPMBI
JIeKJIapanuu o0 BbIOOpEe Bpada, KOTOPBIi
OKa3bIBaCT TMEPBUUYHYIO MEIUIIMHCKYIO
nomouis» oT 19.03.2018 r. Ne 503;

— «O6 yrBepxnenun Iopsnka mpe-
JIOCTABJICHHUS MEPBUYHON MEIUITMHCKOMN
romontr» ot 19.03.2018 . Ne 504.

ComiacHo 4. 11 ct. 35 OcHOB 3ako-
HOZATEJIbCTBA YKPAaWHBI O 3[paBOOXpa-
HEHMH, [l BHEJPEHUS HOBOI CHCTEMBI
(uHaHCUPOBaHMA BTOPUYHON (creIu-
aTU3UPOBAHHONW) MEIULMHCKOW MOMO-
1M, peaju3aliu MEAMLUHCKON pedop-
Mbl MO3 VkpauHbl 0 BBEIEHUHU HOBOU
CHCTEMBI OIJIAThl TPyAa MEAULMHCKUM
paboTHHKAM, KOTOpPbIE MPEIOCTaBISIIOT
BTOPHYHYIO  (CHEIHUATH3UPOBAHHYIO)
CTAIMOHAPHYIO MEIUIUHCKYIO MOMOIIb
B JIEUEOHBIX YUPEKACHHUIX 3/paBO-
OXpaHEHHS M B IENAX YHOPSIOUYCHHS
OKa3aHUs CIIENHATU3UPOBAHHON Me-
JUIUHCKON ToMoIM HaceneHuto, Ilo-
craHoBieHuss KabGunera MuHuCTpOB
Vkpaunsr ot 30.11.2016 1. Ne 932 «O6
yrBepxkaenun Ilopsinka co3maHus ro-
CIIUTAJIBHBIX OKpyroB» u Ilpukaza M3
Vkpaunst ot 20.02.2017 . Ne 165 «O6
yTBEpXKIeHUU [IpUMEPHOTo MOJI0KEHHS
0 TOCHHUTAJIBHOM OKpYIe» CO3IaroTcs
TOCTIMTAJIBHBIE OKPYTa.

TocnutanbHblil OKPyr — 310 (QyHK-
[MOHAIBHOE 00BEANHEHNE YUPEIKICHIH
3/[paBOOXPAHEHUS, PACIIONOKEHHBIX Ha
COOTBETCTBYIOIIEH TEPpUTOPUH, 00e-
CIIEYNBACT MPEOCTABICHNE BTOPHIHOM
(cennannu3upoBaHHON) MEIUIIMHCKON
MOMOIIM HACEJICHUIO 3TOH TepPUTOPUU
[6]. TocnuranbHble OKpyra CO31ar0TCs
C LIEJIbI0 OPTaHU3alMM CETH YYpeKIe-
HUH 3paBOOXpAaHEHUsS B MOPSJIKE, YTO
MO3BOJIUT 00ECIIEUUTH ClIeAyIolIee:

— TapaHTUPOBAHHBIM CBOEBPEMEH-
HBI JOCTYH HACEJIEHUs K YyCIyram
BTOPUYHOHU (cmenmanu3upoOBaHHON)
MEJULUHCKON IOMOIIM HAIJIEKAILIETO
KavueCcTBa,;
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—  2(QeKTUBHOE HCIIOIH30BAHHE
OIO/UKETHBIX CPEJCTB, HAaIPaBISIEMBIX
Ha obecrieueHne (PUHAHCUPOBAHUS BTO-
pUYHON (CHEIMaTU3UPOBAHHON) Menu-
LIMHCKOM MOMOIIH;

— CO3JaHHE YCIOBUH [UIsl HOATro-
TOBKU YUPEXJIEHUH 3/paBOOXpaHEHHUS,
MPEJOCTABISIONMX BTOPHYHYIO (cre-
LAATU3UPOBAHHYI0) MEIUIIMHCKYIO I10-
MolIb, K (yHKIHMOHHUPOBAHUIO B YCIO-
BHSX YIPABICHYECKOH M (MHAHCOBOM
ABTOHOMHH W OKAa3aHHS MEIUIINHCKOH
MTOMOIIM B paMKax JOTOBOPOB O MEIH-
OMHCKOM OOCITy’)KHBaHWH HacCeJIeHHs
C TJIaBHBIM DACIOPSIIUTENEM OIOJIKET-
HBIX CPEJICTB.

B npouecce pedopmupoBaHus BTO-
pUYHOIO YpPOBHSI OKa3aHUS MEIULUH-
CKOH momouy (crenuaau3upoBaHHOM)
HE0OX0UMO TNPHUHATH MEpbl M0 OINTH-
MHU3aLUH KOEYHOro (oHAa, COBEpIIECH-
CTBOBaHHUIO MaTepUATbHO-TEXHUUYECKOH
0a3bl  yUpeXJCHHUH 3/1paBOOXpAHCHHUS
BTOPUYHOTO YPOBHSI OKa3aHUS MEIu-
IUHCKOW oMot [7].

B nanpmeidimem nHeoOxogumo TO-
CTEIIEHHO TIPUHSATH HOBOE 3aKOHOZA-
TEIBCTBO O MPEIOCTABICHHH IPOTpaM-
MBI MEJIMIIMHCKHX TapaHTHH Ha BTOPOI
WU TPETHH YPOBHHM OKa3aHHs MEIUIUH-
CKOW MTOMOIIIH.

BeiBoapl. Takum o0pa3om, ceroa-
HAILIHEE COCTOSIHHE 3aKOHOAATENbCTBA
VYkpauHbl B 00JacTH CUCTEMBI 37pa-
BOOXPAHEHUS HE B IOJHOH Mepe COOT-
BETCTBYET MOTPEOHOCTSAM oOmiecTBa
U TpeOOBAaHUSAM BPEMEHH, O YEM CBH-
JIETENBbCTBYIOT BBICOKHE II0Ka3aTeln
JIIETCKOM  CMEpPTHOCTHU, IPEBBIIICHUE
rokaszaresieil CMEpPTHOCTH HaceleHHs
HaJl POXKJAEMOCTBIO M OJHA M3 CaMBIX
KOpOTKMX B EBpome mnpogomkuTens-
HOCTh XM3HH. Ha cocTosiHMEe CHCTEeMBI
3/[paBOOXPAHEHHS] B YKpaWHE BIHSIOT
TaK)Ke TaKue HeraTuBHbIE (aKTOPbI, KaK
HEJOCTATOYHBIH YpPOBEHb KalHMTAJOB-
JOXKEHUH M (UHAHCUPOBAHUS OTPACIH
3/[paBOOXPAHEHUs, OTCTaBaHHE TEXHU-
YECKOTO0 OCHAIIEHUS MEIUIMHCKUX YyU-
pEeXJIEHUN U KadecTBa OKa3aHUSA MEIu-
LIMHCKOHW TOMOIIY OT YPOBHS Pa3BUTHL
HayKW, HU3Kas MOTHBAIWS M HEIOCTa-
TOYHOE CTUMYJIHPOBAHUE MEIUIIMHCKAX
paboraukoB. Kax criencreue, cyme-
CTByIOIIasl B YKpawmHe CHCTEMa 3/IpaBo-
OXpaHEeHMs cTajla MajaodhPEeKTUBHOIL,
HEYCTONYMBON M MOYTH HE B COCTOSTHUU
COINPOTHUBIATHCS (pakTOpam, KOTOpbIE
ee paspywaroT. OCHOBHON NpPUYMHON
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HaJIM4Ks CJIA0bIX CTOPOH, OTMEHBI MIIH
HW3MEHEHUs HOPMAaTHBHO-IIPABOBBIX aK-
TOB SBJISIETCS OTCYTCTBHE UX HAy4YHOTO
000CHOBaHMS M pacyeTa MOCIeICTBUH
U PUCKOB B PE3ylbTaTe WX MPUHITHS.
EBpounTerpaniuoHHBIA  BEKTOp  pas-
BUTHUSL YKpauHBl JOJKEH 00eCHeyuThb
npubIMKeHHe TpaB MEAMIUHCKHX pa-
OOTHMKOB K €BPOIEHCKUM CTaHAapTaM
MyTEM OCYHIECTBICHHA CHCTEMHOTO
pedopMHUpOBaHUs, HANpaBIEHHOTO Ha
JOCTaTOYHBIH ypOBEHb KalHMTAJIOBIIO-
KEHUH M (UHAHCUPOBAHUSA OTPACIH
3paBOOXPAHEHUs, KOTOpas CIOCOOHa
obecneynTh MEIUIMHCKOE 00CIyKUBa-
HHUE BCEX IpakJaH YKpauHbl HA YPOBHE
Pa3BUTBIX E€BPONEHCKUX TOCYAapCTB.
PedopmupoBaHue CUCTEMBI 3/1paBOOX-
paHeHUs YKpauHbl JIOJKHO BKJIIOUATh
ONPEJICIICHAE  NIPUOPUTETOB,  COBEP-
LIGHCTBOBAaHUE TONUTUKU U pedopmu-
pPOBAaHHME HHCTUTYTOB, 4Y€pE3 KOTOPHIE
9Ta HOJHMTUKA peanusyercsa. Pedopma
JOJKHA TIPeNyCMaTpuBaTh P TOCIe-
JOBAaTEIbHBIX JJOJITOCPOYHBIX H3MEHe-
HUHl, a He OBITb CHIOMUHYTHBIM COOBI-
THEM, M JIOJDKHA TPOHTH clleayrouue
TPU CTAJUU: TPUHATHE TOJIUTUYECKUX
1 YIIpaBJI€HYECKUX PELIeHUH, UX pealu-
3a1us ¥ OLIEHKA Pe3yJIbTaToB pedopM.

W3MmeHeHus B cucteme 3ApaBooXpa-
HEeHUsl YKPauHbI JOJDKHBI IpelycMaTpu-
BaTh PsAJ MOCIEN0BATENBHBIX MEPOIIPH-
ATHH, KOTOPBIC BKIIIOYAIOT ONPEIEIECHUE
mpoOJaeMbl € aHAJIU30M pPE3YJIbTaToB
BBINIOJIHEHHS TNPEABIAYIIUX IIPOTPaMM
Pa3BHUTHsA, IOUCK ITyTEH PENICHHUS, OTIpe-
JIeNIeHHs. TTPHOPUTETOB M HOBOW TIpO-
TPaMMBI 110 ONIPENEIECHUIO HHINKAaTOPOB
ee BbINONHEHUs. PeopMy INOIKHO co-
MPOBOXKJIaTh COOTBETCTBYIOIIEE 3aKO-
HOJIaTE€JIbHOE,  HOPMATHUBHO-TIPABOBOE
n pecypcHoe obecredeHue, CTpPOTHi
KOHTPOJIb 32 BBIIOJHEHUEM 3allJIaHUPO-
BaHHBIX pedopM. B To ke Bpems cospe-
MEHHas MeMIMHCKas pedopma T0KHA
YUHUTBIBATh OCOOCHHOCTH 00€CIEeUCHUS
IIpaB MEIUIMHCKUX DPabOTHHKOB BCEX
YpPOBHEH OKa3zaHus MEIULMHCKOM I10-
MOIIIA.
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PEAJIM3AIINA HAIIMOHAJIBHBIX HTHTEPECOB B KOHTEKCTE
OBECIHEYEHUS TEPPUTOPUAJIBHOM HEJOCTHOCTH
TOCYJAAPCTBA: IYBJIMUYHO-YIIPABJIEHUECKHI ACIIEKT

®enop TEPXAHOB,
acrupaHT Kadeaphl paBa U eBPONCHCKON HHTErPaLHN
JIHEpOoneTpOBCKOr0 PErMOHAILHOIO HHCTUTYTA TOCYAaPCTBEHHOTO YIPaBICHUS
HannonanbHoM akageMnuu rocy1apcTBEHHOI0 yrpasieHus npu Ilpesunenre YkpauHel

AHHOTANUA

B crarbe HccnenOBaHBI TEOPETUKO-METOAOTIOTMYECKUE OCHOBBI OPraHM3AlMOHHO-IPABOBOTO OOECHEUCHUs TE€PPUTOPUATBHON
LIEJIOCTHOCTH YKpPaKuHbl, 0COOCHHOCTH Pealln3alliy HAllHOHAIBHBIX MHTEPECOB B KOHTEKCTE 00€CIeYeHUs TEPPUTOPUATIBHOM 11eJI0CT-
HOCTH TOCYJapCTBa ¢ MO3ULUH MyOIMYHOro ynpasieHus. [Ipoanann3upoBaHbl METORAOJIOTHUECKUE OCHOBBI M IPAKTHUECKUE ACTIEKThI
YTBEPXKICHUS TEPPUTOPUATBHON LETOCTHOCTH KaK OOLIEro MPHHIUNA COBPEMEHHON CHCTEMBl MEXIyHApOIHBIX OTHOLIeHHH. Oco-
60e BHUMAHUE YJIEJIECHO MUCCIIEJOBAHUI0 HOPMATUBHBIX IIPEANMCAHUI MPUHIIUIA TEPPUTOPHAIBLHON LEOCTHOCTH B KOHTEKCTE Ha-
LIMOHAJIbHBIX HHTEPECOB, a TAKKe 00BEKTOB, CyOBEKTOB TAKOTO MPHUHIMMA, X (QYHKIMSAM B MEXaHW3ME OpraHU3allMOHHO-PaBOBO-
ro obecHeueHus pealu3anuy 3Toro npuHiuna. OxapakTepu3oBaH IPOLECC CTAHOBICHUS CUCTEMbI 00ECIEUEHUs] TePPUTOPHAILHOM
LIEJIOCTHOCTH YKpauHbl 10CIIE 00PETEeHNs] HE3aBUCUMOCTH, TIPOAHAIN3HPOBAHbl YIPO3bl M BBI30BbI TEPPUTOPUANILHON 11€I0CTHOCTH
VYkpaunsl. JlokazaHo, 4To Ipu pa3paboTKe HAIIMOHAJIBHON CTPATErnu 00eCIIeueHNs TEPPUTOPUAIIBHON LIETOCTHOCTH BECOMOM 3ajaueit
BBICTYNAeT ()OPMUPOBAHUE UHTETPUPOBAHHON MOEIH AESATEIBHOCTU OPraHOB BIACTH MO 0OECICUEHUIO TePPUTOPHAIBHOM LIENOCT-
HOCTH B KOHTEKCTE HAIL[MOHAJbHBIX HHTEPECOB.

KiroueBbie c10Ba: rocynapcTso, AELEHTPaIU3alMs, HAIIMOHAIbHBIE MHTEPECHI, IIPABOBOH MEXaHM3M O00ECIeUeHUs, MPUHIHIT
TepPUTOPHAIIbHOI LIETOCTHOCTH, ITyOIUYHOE YIIPaBIEHUE, CyBEPEHUTET, TEPPUTOPUAIIbHAS LIEIOCTHOCTD.

THE IMPLEMENTATION OF NATIONAL INTERESTS IN THE CONTEXT
OF ENSURING THE TERRITORIAL INTEGRITY OF THE STATE: PUBLIC MANAGEMENT ASPECT

Fedor TERHANOY,
Postgraduate Student at the Department of Law and European Integration
of the Dnepropetrovsk Regional Institute of Public Administration
of the National Academy of Public Administration
under the President of Ukraine

SUMMARY

The article examines the theoretical and methodological foundations of the organizational and legal support of the territorial
integrity of Ukraine, especially the realization of national interests in the context of ensuring the territorial integrity of the state
from the standpoint of public administration. Analyzed are the methodological foundations and practical aspects of establishing
territorial integrity as a general principle of the modern system of international relations. Particular attention is paid to the study of
the regulatory requirements of the principle of territorial integrity in the context of national interests, as well as the object, subject of
such a principle, their functions in the mechanism of organizational and legal support for the implementation of this principle. The
process of establishing the system of ensuring the territorial integrity of Ukraine after independence has been characterized, threats
and challenges to the territorial integrity of Ukraine have been analyzed. It has been proved that when developing a national strategy
for ensuring territorial integrity, a weighty task is the formation of an integrated model of the activities of government bodies to ensure
territorial integrity in the context of national interests.

Key words: state, decentralization, national interests, legal mechanism of ensuring, principle of territorial integrity. public
administration, sovereignty, territorial integrity.

[ocranoBka mpobaembl. OOmeit
npoOeMol  MyONUYHOTO  YIPaBICHHS
B YCJIOBHSIX CUCTEMHBIX TpaHchopMaruii
Ha YpOBHE HAIMOHAJIbHBIX TOCYIapCTB
BCErZia BBICTYMAeT 4yeTKas (OpMYIHpOB-
Ka KOHCTUTYIIMOHHO-IIPABOBLIX OCHOB
BHEIIHEMOJIMTUYECKOTO  Kypca, YKpe-
IUICHUEC HAIMOHAJIIBHOTO CYBCPCHUTCTA
U TepPUTOPHANIbHON LeraocTHOCTU. B XX
B. KOHIENT TEPPUTOPUAIBHON LEIOCT-
HOCTH TPaHC(HOPMHUPOBAJICS B KOMIICKC
NPpUHIUIIHATIBHO HOBBIX IIpaBOBLIX

HOPM — HOPM HAIlMOHAJIBLHOTO TIpaBa, Co-
OTBETCTBYIOIIMX 0a30BbIM HPHHIMIIAM
HaJHALMOHAIBHBIX HHTErPALMOHHBIX
HPOLIECCOB. B COBPEMEHHBIX YCIIOBHSX
CYLLECTBOBAHHS NPaBa HaArOCYIapCTBEH-
HOTo 00pa30BaHuUs IPUHLIUII CyBepPEHHUTE-
Ta BBICTYMAET KaK UMIIEPATHB MTPABOBOTO
PETyITUPOBaHUST HApSIAy C HPUHIUITAMH
(denepanusma, HagHalMOHAIM3Ma (Kak
(YHKLIUS COBPEMEHHOIO TPaKTOBAHMS
National state), MeKrocyapcTBEeHHOCTH,
cyocumumaproct. K MCTOUYHMKAM IpaBa

B pamkax EBpormeiickoro Coro3a yxe ot-
HOCAT peLUeHHe OTIACIILHBIX I/IHCTI/ITyTOB
I/IHTel"paLH/IOHHOFO 06pa3OBaHI/IH, TO €CThb
peub HAET O MHOTOYPOBHEBOW cHCTEMe
MPaBOBOTO PETYJIHPOBaHMS OOIIECTBEH-
HBIX OTHOIICHHI, 0003HaUCHHOW YMEHBb-
LICHUEM POJIU U BIUSHHS HAIIMOHATBHBIX
HpaBOBbIX CUCTEM, HO HpI/I 3TOM HALUO-
HaJIbHBIC I/IHTepeCI)I CTpaHbI OGeCHe‘-ICHI)I
cobctBenno jgoroopamu EC. B Ttakom
MpoLecce OMPEACIIONmEe XapaKTepu-
CTUKOI TOCYJapCTBEHHOIO YIIPABICHUS
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JIOJDKHA BBICTYIIaTh YCTOHYMBOCTH TIO-
CyIapCTBEHHO-YIPABICHYECKOI nest-
TEJILHOCTH B KOHTEKCTE IPAaBOBOTO pe-
I'YJIMpOBaHMS, YETKOE pacIpeesieHue
KOMIICTCHIIMM M IIOJHOMOYMH OpraHoB
BJIACTH MO0 00ECIIEUEHHIO HAIIMOHATBHBIX
HWHTEPECOB, B TOM YHCJIE U TIPH OCYIIECT-
BJICHUH BHEIIHETIOIMTHIECCKUX (QYyHKIIHH.
B uneane Takne KOMIIETEHIMH JOJDKHBI
OBITH 3aKPEIUICHB! TPSIMBIMH KOHCTHUTY-
OMOHHBIMH HOPMaMH, ONPEIENISIOMAMI
Kak OOIMMI CMBICT HaIlMOHAJIBHBIX HH-
TEPECOB, TaK M BO3MOXHBIH BEKTOp HMX
TpaHcHOpPMaIIH.

AKTYyaJIbHOCTh TeMbl HCCJIe0Ba-
HusA. CoOBpeMeHHbI mpolecc pa3Bu-
TUSL HALMOHAJIBHOM TOCYIapCTBEHHOCTH
B VYkpauHe OOyClaBIUBAaeT HEOOXOAU-
MOCTb HCCIIEJIOBaHUs IMPOOJIeM, CBsI3aH-
HBIX C OCYIIECTBICHNEM LIEIE€HANPABICH-
HOW JESITeTbHOCTH OPraHOB ITyOIMYHOI
BIACTH MO ONPEIeICHUI0 HalHNOHAIIb-
HBIX WHTEPECOB U TEPPUTOPHAIBHOI
LIETOCTHOCTH KaK OCHOBBI CyBEpEHHTe-
Ta YKpamHCKoro rocynapctBa. OcoOyro
ocTpoTy mpuobpena mpobiema obecrie-
YEeHUsS TEPPUTOPHUAIBHONW LEIOCTHOCTH
B YCJIOBHSIX BHELIHEH arpeccun, HauyuHas
¢ 2014 roma, yTO CO3JACT CEPHE3HYIO
yrpo3y pa3BUTHIO YKpauWHbI KaKk HE3aBHU-
CHMOT0, CyBEPEHHOT0, JIEeMOKPAaTHYECKO-
ro, MpaBoOBOro rocyznapcrea. IIpu stom
aKTyaJIbHOCTh HCCJIEJOBAaHHS OpraHu3a-
LMOHHO-TIPABOBOT'0 aCTIeKTa CTAHOBJICHUS
U COBEpLICHCTBOBAHHS TOJUTHKH B ce-
pe HaIMOHAJIBHBIX HHTEPECOB B YCIIOBHU-
AX peanusanuu noyoxenuit Cornamenus
00 accormanuu Ykpausl 1 EC tpebyer
pemeHust mpobiaeMbl GOPMHUPOBAHUS OC-
HOB BHEUIHEH M BHYTPEHHEH NOIUTHKH
KaK COCTaBJIAIOIIECH 00IIerocyjapcTBeH-
HOTO Kypca Ha COOTBETCTBHE KPUTEPUSIM
Ha Bcerymienue B EC, npunnunam EB-
pPONEHCKOro  aIMHHUCTPATUBHOIO MPO-
CTPaHCTBA, OOIIMM IPUHIHUIAM €BPO-
neiickoii 6e3onacHoctu. Hampasnenusmu
peanm3aluu TAaKoro Kypca BBICTYMaeT
(bopMHpOBaHHE OCHOB HAI[HOHAJIBHOTO
CYBEpEHHUTETa, TpaHCHOpMaIUu rocynap-
CTBEHHOTO MEXaHM3Ma o0ecIedeH s Tep-
PHUTOPUAIIBHON LIEOCTHOCTH, yTBEp)KIe-
HUE HAIMOHAJIHHOW NPABOBOW CHCTEMBI
Vkpaunsl. TeppuropuasibHas LEIOCT-
HOCTb SIBJISIETCA CTPYKTYPHOH COCTaBIIs-
fomeil (QyHKIMOHMPOBAHHUA W Pa3BUTHA
COBPEMEHHOIO  TOCYIapCTBa, 3aJ0TOM
CTaOMIIBHOCTH BHYTPHIOCYAAPCTBEHHBIX
U MEXIoCyIapCTBEHHBIX OTHOIICHHHA,
OCHOBOW  MHCTHTYTa  HAlMOHAJIbHBIX

WHTEpEeCcOB. B TeueHWe MHOTHX BEKOB
CYIIECTBOBAHUSI TOCYJApCTB COOCTBEH-
HO TEPPUTOPHUS BBICTYMAeT 0a30BbIM
UX TIPU3HAKOM, a HapylmeHHe Teppu-
TOPUAIBHOM LIEJOCTHOCTU MOPOXKIAJIO
arpeccUBHBIC BOSHHBIE IEHCTBHS 3a CO-
XpaHEHHE KOMIUIEKCAa HALMOHAJIBHBIX
HWHTEpecoB. B OoNbIIMHCTBE rOCyIapcTB
pelIeHue TEePPUTOPHAIIBHBIX BOIPOCOB
COMPOBOXKJAIOCH YCTAHOBJIEHUEM CYBe-
PEHHOI BIIACTH, YTBEp)KIECHUEM HEIpHu-
KOCHOBEHHOCTH TpaHHIl, COXpPaHEHUEM
HE3aBHCUMOCTH TOCYAApCTBa, TMOUCKOM
HOBOM MOJEIN HAIIMOHAJIBHOM HIACHTHY-
HOCTH, Ka4eCTBEHHOW TpaHchopmanmei
HaIlMOHATBHBIX HHTEPECOB. B  pe3yinb-
Tare 5TOrO TIOHSATHE «TEPPUTOPHAIILHAS
[IEJIOCTHOCTB» IOJYYMIO COOTBETCTBY-
IOUMH ypOBEHb WHCTUTYIMOHAIM3ALUI
W JIETUTHMHU3AIMA Ha MEXTyHapOTHOM
U HALMOHAJIBHOM YpPOBHSX, TEM CaMbIM
MPEBPATUBILUCH B OJHY M3 CaMbIX aKTy-
aJBHBIX TPOOJIEM CHUCTEMBI MyOIMYHOTO
yIpaBJICHUS.

Cocrosinue wucciaenoBanus. Dak-
TUYECKU C TMO3ULUI HAyYHOTO aHaIu3a
HAI[MOHATBHBIX HMHTEPECOB CYIIECTBYET
JIBa OCHOBHBIX HAIPaBJICHUS HCCIEIOBA-
Hus. [lepBoe HampaBieHue Oazupyercs
Ha TIPaBOBOM TIO/IXOJIC — AHAJIN3 BO3HUK-
HOBCHHS M Pa3BUTHS OCHOBHBIX JTAIlOB
(opMHpOBaHUS TOCyHapcTBA M KOHCTH-
TYIMOHHOTO (B IIEJIOM — 3aKOHOJATENb-
HOTO) 3aKpeIUIeHUs] HAIlMOHAJIBHBIX WH-
TEPEecoB, ONpeieleHIe 0COOCHHOCTeH MX
KoAM(UKAMU B MEXIYHapOIHOM IIpaBe
U YCTAaHOBJEHHE HOPMAaTHBHOIO COHEp-
JKaHUsI IMEHHO B IPABOBBIX JIOKYMEHTAX.
[Ipu sTOM npyrue akTyanbHblEe BONPOCHI,
B YaCTHOCTH WCCIIE0BaHUEe (YHKIHO-
HUPOBaHHUS MEXaHM3Ma MEXAyHapOIHO-
MPABOBOTO PETYIUPOBAHMS HAIIMOHAIb-
HOTO CYBEPCHUTETA, TEPPUTOPUATBHOMN
LIEJIOCTHOCTH W HEPYIIUMOCTH TPAHHII,
KaK TPaBUJIO, OCTAIOTCS Oe3 BHUMAaHHUSI.
Bropoe HampaBneHne XapaxkTepH3yeTcst
0TpacieBOl HANpaBIeHHOCTHIO W OMpe-
JIEJIET TOJIMTHYCCKHUE, €KOHOMHYCCKHE,
colnManbHble M TYMaHUTapHBIE COCTaB-
JISIOIIME MeXaHu3Ma o0ecredeHus Hallu-
OHAJIBHBIX HHTEPECOB, TPaHC(HOPMAIHIO
COBPEMEHHBIX MyOIWYHBIX WHCTUTYTOB,
KOTOpbIe O00ECIIeUMBAIOT  Pean3alHio
KOMIUIEKCA HAIMOHAJIBHBIX HMHTEPECOB.
[Ipexxne Bcero, cieayeT BbIICIUTD MOJIU-
TOJIOTHYECKHUIT acleKT, KOTOpbIi GoKycH-
pyeTcs Ha TeX MOJIUTUYECKIX HHCTHTYTAaX
U Tporeccax, KOTOpbie (OPMHUPYIOTCS
B chepe BHEITHEN MOTUTHKH, HAITHOHAITb-

HOW 0e301TacCHOCTH, MEKIYHAPOIHBIX OT-
HOUICHUH, COOCTBEHHO POJIM TOCYIapCTBa

B MEXIyHapoJHbIX mporeccax. Kowm-
IUIEKCHBIE UCCIIE0BAHUS BIHMSHUS MTPHH-
LUMNa TEPPUTOPHAIBHON LETOCTHOCTH
Ha (OpMaT HAIMOHAIBHBIX HHTEPECOB
comepkarcsi B paborax M. I'ermanuyka,
B. Topb6arenka, 1. I'pumsika, O. Kyxkap-
uesa, C. Pyrapa, I CutHuka, I1. Hlnsax-
TyHa u Ap. Ocoboe BHUMAHUE PA3BUTHUIO
3alIUTEl ¥ Pean3aliil HAIMOHATBHBIX
HHTEPECOB U TEPPUTOPHATIBHON IeTI0CT-
HOCTH C TIO3WIMH IyONMYHOTO YyIpaB-
nenus ynemunn B. ApepwsiHos, B. baky-
MeHKO, A. bamrannuk, B. bamraHHuk,
W. Tpumax, B. Kyitounma, H. Jlaxwka,
B. Conossix, B. Crpensios, A. Cymmn-
ckui, I. CoiTHUK. Cpeu oTeueCcTBEHHbIX
YUEHBIX, UCCIIEJOBABILINX TEOPETUUECKUE
KOHIIETIIIUY HAIMOHAJIBHBIX WHTEPECOB,
CllelyeT TaKkXkKe BbLACTUTh paboTsl [. AH-
uenesnya, M. BypomeHnckoro, B. Bytke-
Brya, O. [Tokpenryka, T. LlumOpusckoro.
B paborax A. BbyTkeBuu ocBemawTcs
MHCTUTYIIMOHAJIbHBIC AaCIeKThl (opma-
TU3alUU TIPUHINAIOB TEPPUTOPHATHLHOMN
LIEJIOCTHOCTH U HEPYIINMOCTH TPAHUI, &
B. JlenucoB, A. MenbHuk, A. Mepexko
HCCIIEI0BAIN X MUMIUIEMEHTAIMIO B Ha-
[UOHAJIPHOE 3aKOHOJATENBLCTBO YKpau-
HBI.

3apyOexxHble HCCIIeJoOBaTEIN Ipe/yIa-
raloT JPYrHe MOAXOAbl K HCCIEI0BAHHIO
MIPUHIMIA TePPUTOPUANIBHON IIEJI0CTHO-
CTH, OCHOBaHHbIE Ha MPHUHIUIAX CHUCTe-
MaTH3alMi OCOOCHHOCTEH IpPUMEHEHHs
NPUHINIA B MPAKTHKE MEXTyHapO.-
HOro mpasa. HayuHelli moTeHnuan uHO-
cTpaHHbIX ydeHbIx 1. baproma, A. Kac-
cese, JI. Uctyna, T. I'panta, M. Koona,
M. Loy coxycrpoBaH Ha COOTHOUICHUH
MEXIy HIPUHIUIAMH TEPPUTOPHATIHHOM
LIEJIOCTHOCTH W TIpaBa Hanuil (HapOIOB)
Ha CaMOOIpeJIeNIeHHe, OTHOLIEHUH, BO3-
HUKAOILIHNX B CBS3U C IPUMEHEHUEM CHUIIBI
WIN Yrpo3bl IPUMEHEHHs CUIIbI (OKKyIIa-
1y, aHHekcus teppuropun). [Ipu sTom
npoOjeMaTHKa BBIICHEHUS  CYLIHOCTH
TEPPUTOPHATBHON LENTOCTHOCTH U HAllU-
OHAJIBbHBIX HHTEPECIIOB, A TAK)KE TTOMCKOB
MEXaHM3MOB 00CCIICUCHUSI HAIMOHAIIb-
HOIl 06e30MacHOCTH TOCyIapcTBa OTpa-
JKeHa B HAyYHBIX TPyAaX TAaKUX YYCHBIX,
kak B. I'opOynun, M. ITanuenko, M. Po-
3ymHbIi, b. ITapaxonckuii, C. ITupoxkos,
A. Kaunnbckwuii, I. SIBopckas, B. JIumnkan,
B. Tauwii, /1. 3openko u ap. B To xe Bpems
COBPEMEHHBIH KOHTEKCT TOCYIapCTBEH-
HOH TOJMTHKH B cdepe HalMOHATIBHBIX
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UHTEPECOB TPeOyeT KOMIUIEKCHOTO HC-
CIIeZI0BAHUS IPUHIINIIA TEPPUTOPHATIBHOM
LEJIOCTHOCTH TOCYAapCcTBa B KOHTEKCTE
obecriedeHHs] HAIMOHAIBHBIX HHTEPECOB,
a Ha ATOI OCHOBE — BBIPAOOTKY ACHCTBEH-
HBIX MEXaHHM3MOB 3aIIUTHI I[ETOCTHOCTH
rOCyapCTBEHHOU TEPPUTOPUMU.

Iens u 3amaua cTaThy COCTOUT B HC-
CIIEZIOBAaHNM OCHOB pealu3aliy HaIo-
HaJIBHBIX HHTEPECOB B KOHTEKCTE obecrie-
YeHWsl TEPPUTOPHUANBHON IEIOCTHOCTH
TOCYIapCTBa M 3aKIJIIOYAETCS B TEOPETHKO-
METO/I0JIOTHYECKOM OOOCHOBAaHUHU ITyTeH
U MEXaHU3MOB (DOPMHUPOBAHUS OpraHU3a-
LIMOHHO-IIPABOBBIX OCHOB O0€CIIeueHUs,
pa3paboTKN peKOMEHAAIMI U MpeIoxKe-
HHI 110 COBEPLICHCTBOBAHUIO ITyOIMYHO-
YIPABJICHYECKOI JesATeNbHOCTH B cdepe
obecrieyeHHs] HAIlMOHAJIBHBIX HHTEPECOB
B YCIOBHAX pPehOPMHUPOBAHHS CHCTEMBI
BJIIACTU B YKpauHe.

H3no:xenne 0CHOBHOIO MaTepuaJa.
B menom psa mpoOIEMHBIX BOIMPOCOB,
CBSI3aHHBIX C HAYYHO-METO0JIOTHUECKIM
000CHOBAaHMEM B3aWMOJICHCTBUSI TEeppU-
TOPHATIBHON HEIOCTHOCTH M HAIMOHANb-
HBIX MHTEPECOB, BBICTYMAET MPEAMETOM
OT/ICNILHOTO aHaJIM3a B paMKax (HUIocod-
CKOM, MOJIUTUYECKOH, FOPUINYECKOH, IKO-
HOMUYECKOH, MCTOPUYECKOM U rocynap-
CTBEHHO-YIIpaBleHUECKON Hayku. OJJHaKO
aHaJM3 COBPEMEHHOIO HHTErPaTUBHOIO
MoAxoja K 9TUM IpobneMaM CBUAETEINb-
cTByeT 00 ompeneneHHO#H (parmeHTap-
HOCTH HAydyHOH pa3paboTKyM JaHHOM
mpoOIieMaTHKy, WCXOAs W3 IpeaMeTa
U METOJIOJIOTHH OTPEICIICHHON OTpaciu
HayKH. DTO OTpeJeIsieT MpodIeMy IpoBe-
JICHNS] CaMOCTOSITEIIHHOTO HCCIICIOBAHMS
HanpapIeHU peannu3aluy HalHOHAIlb-
HBIX HHTEPECOB B KOHTEKCTE 00eceyeH s
TEPPUTOPHATBHOMN 11EJ0CTHOCTH rocyap-
CTBa IMYTEM PACKPBITHS €ro CyIIHOCTH,
uneHTuduKanuu METOJJOIOTUUECKUX
npo0JIeM ee ONpeIeNIeHUs U CHCTeMaTh3a-
LMY OCHOBHBIX HCCIIEA0BATEIbCKUX IMOJI-
XOJI0B, KOTOpbIE C(HOPMHUPOBAIIMCH B paM-
Kax MHUPOBOHI M OTEYECTBEHHOM Hay4HOH
Meicii. CremyeT MOA4epKHYTh, YTO CO-
BPEMEHHBIH ATAM Pa3BUTHS MEXTyHAPOI-
HBIX OTHOIICHHH XapaKTepu3yeTcsl CTpe-
MHUTEJIBHBIM POCTOM OOIIET0 KOIUYECTBa
BOOPYXKCHHBIX KOH(IIMKTOB, aKTUBHBIM
HpOTHBOACHCTBHEM TeppopusMy, dop-
MHpPOBAaHHEM HOBBIX, HaJHAIIMOHAJIBHBIX
cucteM OE30MacHOCTH, YTO ECTECTBEH-
HBIM 00pa3oM BIMSACT Ha CHUCTEMY Ha-
LHOHAJIBHBIX MHTEpecoB. B Takux ycio-
BUSIX MPOUCXOJAT NPOLECCHI, CBA3aHHbIE

C pa3pylleHHEM YCTOSBIIHMXCS (GopmaroB
BIIMSIHUSL HAIIMOHAJIBHBIX TOCYJapCTB Ha
CHUCTEMBI KOJUIGKTHBHOM 0O€301MacHOCTH,
YCHJICHUEM MEXKTOCYIapCTBEHHBIX CIIO-
pPOB O TEPPUTOPHM M pecypcax (dHepre-
THUYECKHE, TPOIOBOJILCTBEHHBIE, YelIOBe-
yeckne). Kak cnencrBue, 3aKOHOMEPHO
BO3HHUKAET yrpo3a LEJIOCTHOCTH TeppH-
TOPUH TOCYJapCTBA U HEPYIIMMOCTH TO-
CYIAapCTBEHHBIX T'DaHUIl, HAIMOHAIBHOU
HAGHTUYHOCTHU, HAIMOHAJIBHON KYJBType
1 cOOCTBEHHO — BCEMY KOMILIEKCY HallHO-
HaJIbHBIX MHTEPECOB.

bonpMHCTBO HccenoBareneii yka-
3bIBAIOT Ha OOBEKTUBHYIO HEOOXOAH-
MOCTh JTOOPOCOBECTHOTO BBITIOJIHCHUS
CyOBEKTaMH  MEXAYHApOIHOTO IIpaBa
00513aTeNIECTB, TIPETYCMOTPEHHBIX OCHOB-
HBIMU TIPHHIMIAMH  MEKIyHApPOIHOTO
mnpaBa, ¥ 3PQPEKTHBHOIO MEkKIyHapoJI-
HO-IIPaBOBOT'O PETYIMPOBAHHA IMpoOIeM
obecriedeHHsl TePPUTOPUAIIBHON LENOCT-
HocTH. HopMaruBHOE coneprxaHue npuH-
LUIOB TEPPUTOPUATBHON LEIOCTHOCTH
U COONIONEHHUsS HAlMOHAJIBHBIX HHTeE-
pPECOB IPEAyCMaTPUBACT KOMILICKCHYIO
CHUCTEeMY MpaBOBBIX rapanTuii. [Ipu sTom
MPaKTHKa MEXIYHApPOJHOTO IIpaBa CBHU-
JIETENbCTBYET O MpPUMEpax HapyIIeHni
TIPUHIUIIOB TEPPUTOPHAIIEHOH [IETIOCTHO-
CTH, HECMOTPSI Ha X BBICOKHI ypPOBEHb
HOPMAaTHBHOTO 3aKPEIJICHUs] B YHHBEP-
CAJIbHBIX, PETHOHAJBHBIX MEXIyHapO.I-
HO-TIPAaBOBBIX aKTaX, IeSTeTbHOCTH Mex-
nyHaponsoro cyna OOH, HanmoHansHOM
3aKoHOJaTeIbCTBE rocynaper. Kak mo-
Ka3bIBAET MEXXYHAPOAHBII ONBIT U OIBIT
YKpauHbl, HEHaJUIekKallas UMIUIEMEHTa-
s PUHIUIIOB MEX/YHAPOJHOTO MpaBa
Ha BHYTPHUIOCYIApPCTBEHHOM YPOBHE 00-
YCJIOBIMBAET BO3HUKHOBEHHE HPOOEIIOB
B HOPMAaTHUBHO-TIPABOBOM 00€CIEYECHUN
peanu3aniy TOCYAapCTBOM HAIMOHANb-
HBIX UHTEPECOB.

[IpoGmema  QopmupoBaHMsS  HHTE-
TPAIlIOHHOW TONWTHKH HAaIMOHAIEHOTO
rocyaapcTsa, cornacHo KoncTuTynuu
U 3aKOHOAATENbHBIM aKTaM YKpauHBI,
HaXOIUTCS B KOHTEKCTE OOIIUX MpoOIeM
nyOJIMYHOTO yNpaBICHUS: ONpe/elIeHe
CYIIHOCTH, COJICp>KaHHUs, OCHOBHBIX KaTe-
TOPHA, TIOHATHH, METOI0JIOTHH U TIPUHIIU-
OB ITyOJMYHOTO YIIPABJICHHUS, €ro LejeH,
3a7a4, QyHKLUMH Ha OCHOBE MMIEpaTHBa
HaIlMOHANBHBIX HHTepecoB [1]. Bmecte
C TeM Hay4HOE pEIIeHHE TaKoil mpooie-
MBI TIO3BOJIUT yCOBEPIICHCTBOBATH IIPO-
[[eCC MPUHATUS ITyOIUYHO-YIpaBIeHYe-
CKHUX PEUICHUH C MO3ULUN yTBEPIKICHUS
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MIPHOPUTETOB HAIMOHAIFHOTO Pa3BUTHS,
JIMIIHB WX BO3MOXKHOCTH BO3HHKHOBEHHUS
CUTyallUH OOIIECTBEHHO-IIOIUTHIECKOTO
orTopxeHus. K ToMy e BaXHO BbIpa-
6oTaTh METOZOJIOTUIO IIPEONIOJIEHHS CO-
LUAJIBHOTO KpH3HCa B KOHTEKCTE BEPO-
SITHOTO TPOTUBOCTOSIHUSI HAIlMOHATBbHBIX
HHTEPECOB C  BHEIIHETIOIUTUYECKUMU
MIPUOPUTETAMH MEXIY PA3THUHBIMU TO-
JUTUYECKUMH CyOBEKTaMHU BHYTPH CTpa-
HBl UMEHHO C TO3MIHUI HAIMOHATBHBIX
HHTEPECOB.

B 3HaunTenbHON CTENEHW NOIUTH3A-
ousl BHEUIHEH MOJUTHKH, MEpeHOC BHY-
TPHITOJIUTHYECKUX TPOOJIeM Ha ypOBEHb
WHCTUTYIIMOHAJIBHOTO BOCIIPHATHS  CO
CTOPOHBI JIPyTUX CTPaH U MEXrocyaap-
CTBEHHBIX 00pa30BaHUM BIHAIOT Ha rOCY-
JIAPCTBEHHbIE IPOLECChl, 1eGOopMUpPYIOT
BEChb KOMIUIEKC HAllMOHAIBHBIX HHTEpe-
COB, BBI3BIBAIOT HETaTHBHBII OOIIECTBEH-
HBI PE30HAHC KacaTeIbHO CaMOro Ipo-
necca ux (opmanu3aluy, Belb B TAKOM
Clly4ae KayKIbId HOBBIM 3Tall pa3sBUTHUSL
rocyapcTa, TpaHc(hopManus MojIuTuye-
CKUX IIeJIeH, 3a71a9 ¥ OTIpeJIeTICHNE JJONTO0-
CPOYHBIX MEPCIEKTUB IPETyCMaTpPHUBAIOT
CYIIECTBEHHOE HW3MEHEHHE MOCTOSHHOM
CHCTEMBI ITyOIIMYIHO-BIACTHBIX (yHKIHH,
pallMOHANM3AIMI0  COJIEPKAHUS  TAKHX
(GyHKUIMHA, HW3MEHEHHE COCTaBIISIOMINX
rOCYAapCTBEHHOI0 MexaHuzma Qopmu-
poBaHMs BHEHIHEH MONUTUKM HMEHHO
HUCXOMs M3 HAIMOHAJbHBIX MHTEPECOB.
Ipu sToM nedparmeHTanys TOITHOMOYNI
CyOBEKTOB TOCYIapCTBEHHOI'O YIpaBiie-
HUSI BO BHEUIHEM M3MEPEHHH MOCTOSHHO
HaXouTCs B (POKyce MOTUTHYECKUX JIHC-
kyccnii. Hacymmoil HeoOXoanMOCThIO
ABISIETCST  pa3paboTka  KOMITJIEKCHOH,
OOIIENPU3HAHHON TEOPETHUKO-METO0II0-
THYECKOH KOHIIETIIINY HAI[OHAIBHOM (TO-
CyIapCTBEHHOI) cTpareruu o0ecreueHHs
HaIMOHAJBHBIX HMHTEPECOB, IPEICICHUE
ee CYIIHOCTH, MecTa B oOmerocyaap-
CTBEHHOM MEXaHU3Me, OOIIEeCTBEHHOE
BOCTIPHUSITUE TAKOH CTpaTeruu U OJHOBpe-
MEHHO BOCIIPUSTHE OOIIECTBOM rocynap-
CTBAa U €r0 BBICIIUX JOJKHOCTHBIX JIHIL
Kak CyObeKTOB, KOTOPbIC Ha/ICJIEHbI COOT-
BETCTBYIOLLIEH KOMIETEHIIMEHN, U KaK HO-
cuTeneil 0OIIEeCTBEHHO-aJa THPOBAHHOM
TOJIUTUKH  peai3aliyl  HAIlMOHATBHBIX
HWHTEPECOB.

B To e Bpems cTaHOBIIEHWE TPHH-
OUIa TEPPUTOPHUAIIBHON IEIIOCTHOCTH
HEepa3phIBHO CBS3aHO C oOmiel mcropueit
(hopMHUPOBAHMSA IPUHIIUIIOB MEXKYHAPOI-
HBIX OTHOIICHMH U 3aBepIIeHO B (hopmare
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HOPM MEX[yHapojaHoro mnpasa. M3secrt-
HBIII ~ aMEepHKaHCKUIl  HcclieoBaTesb
Y. Xaiin B KOHTEKCTE WACHTU(DUKALUU
CYIIHOCTH TEPPUTOPUAIBHON IIE€IOCTHO-
CTH yKa3aJl Ha LeJeco00pa3HOCTh YEeTKO-
IO pa3rpaHUYCHUs TTOHATHI LETOCTHOCTH
U HETPUKOCHOBEHHOCTH. B oOmieceman-
THYECKOM  TIOHUMaHMH  LEJIOCTHOCTD
paccMarpruBasiaCh MM KaK «COCTOSIHHE
BHYTPEHHETO €IMHCTBA 00bEKTa (€IUHOE
LIeJI0e), €ro OTHOCHUTEJIbHAs aBTOHOM-
HOCTB, HE3aBHCHMOCTh OT OKpY’Karomeit
cpezbl», a «HENPUKOCHOBEHHOCTh» — KaK
cdepa, KOTOPYIO 3aKOH OXpaHsSeT OT IOo-
CATaTeNIbCTB CO CTOPOHBI KOro-11bo; To,
YTO HEb3s IMOPTHTh, YHUYTOXKATh, IIO-
HOCUTh H3-3a 3HAYUMOCTH, BAXKHOCTH
u T O [2, c. 117]. Ucxons u3 sToro, mox
TEPPUTOPUAIBHOW LENOCTHOCTBIO TOCY-
JIApCTBA YYEHbIH MOHUMAJ €ro eJHHCTBO
U HEIEIMMOCTb, TOTJa KaK MOJ HENpH-
KOCHOBEHHOCTBIO TEPPUTOPHH — 3ALIUTY
OT TIOCSITAaTeNBCTB CO CTOPOHBI APYTHX
TOCYIapCTB WM JPYTHX ITOIUTHIECKHX
cwu [2]. B maHHOM citydae TeppuTopralib-
Has [IeJIOCTHOCTH U HETIPHKOCHOBEHHOCTh
TEPPUTOPHHU PACCMATPUBAIOTCS KaK €TI0
U 4acTHOE, Ha OCHOBAaHMU YE€ro HeIpu-
KOCHOBEHHOCTb BBICTYNAET CTPYKTYpPHOM
COCTABJIAIOIICH U HEOOXOMMBIM YCIIOBH-
€M TepPUTOPUAIILHOMN 1I€JIOCTHOCTH TOCY-
JIapCTBa, a B LIMPOKOM CMBbICiie — 0a3oii
(bopMHpOBaHUs, CONECpPIKAHUS M TapaH-
THUPOBAHUS HAIMOHAJIBHBIX HHTEPECOB.
Eme co BpemeH IpeBHHX TOCyAapCTB
(bopmupyeTcst IPUHIMIT HEPUKOCHOBEH-
HOCTH TOCYIapCTBEHHOH TEpPHUTOPHH,
OIIpe/ieJICHNE TIPUHIUIIOB COCYIIECTBO-
BaHMS OTIEIBHBIX CTpaH, KOTOPBIH IO-
MOJIHWJI TIOHSTHE HAI[MOHAJIBHOTO CyBe-
PEHUTETa ¥ HAIMOHAJIBHBIX WHTEPECOB
U TO3BOJIMII OINPENCNIUTh CYObEKTHOCTD
B MEXIOCY/IapCTBEHHBIX OTHOIICHUSX.
3HAYUTEIBHYIO METOOJIOTHYECKYIO 1IeH-
HOCTh B PaMKaxX JIAaHHOTO HCCIIEJOBAHUS
umeeT koHnenuus A. Keiiceca, KoTopblit
1ol TEPPUTOPHATBHON IEIOCTHOCTHIO
TOCyapcTBa TOHMMAET «AJIEMEHT ToCy-
JApCTBEHHOTO EIMHCTBA, XapaKTepU3yIo-
M HEN3MEHHOCTh TPAHUII TOCYapCTBa,
TEPPHUTOPHATBEHOE €IUHCTBO U HEMPUKOC-
HOBEHHOCTh TEPPHUTOPHH TOCYIapCTBa,
KOTOpasi MCTOpHUYECKN c(HOPMHPOBAIACH,
U [IPOXKMBAIOIINX HA ONPEAEICHHON Tep-
putopun» [2, c¢. 207]. Ucxons u3 3toro,
TEPPUTOPHAIIBHYIO LIETOCTHOCTh paccMa-
TPUBAIOT KAaK OCHOBY YKpEIUICHHsS KOH-
CTUTYLIMOHHOTO CTPOsI, KOTOPasi HU B KOEM
clly4ae HEe MOKET IPOTHBOPEUHUTH IIPHH-

LKy TIpaBa Hapoja Ha CaMOOIIpeelie-
uue. Creys UCClIeI0BaTeIbCKON JIOTUKE,
BaKHYIO POJIb B PealH3alli MeXaHH3Ma
obecriedeHNsl TEPPUTOPUAIBHON LIEJIOCT-
HOCTH TOCYapcTBa y4YeHbIH OTBOIUT Cy-
JIeOHBIM HHCTPYMEHTAM PEIICHUS TeppHU-
TOPUAIIBHBIX CHOPOB B PaMKax €JMHOTO
KOHCTHTYIIHOHHOTO IPOCTPAHCTBA, a Ha
OCHOBE 3TOro (hOPMHPYETCsI BBIBOJ, YTO
«pEIICHHEe OpPraHOB KOHCTUTYLHOHHOU
IOCTUIIMH, KOTOPBIE MPSIMO HIIM KOCBEHHO
CBSI3aHBI C BOIPOCAMH TEPPUTOPHAIIBHOM
LENOCTHOCTH TOCYAapCTBa, MpPEICTaBIIs-
10T cO00H orpeielieHHY 0 (hOPMY KOHCTH-
TyLIMOHHON KOHTPOJIBHOH JEATEIbHOCTU
opraHoB myOnmaHoi Bracti» [3, ¢. 209].
Bin3KuM K IPHBEICHHOMY BBIIIE SIBIISICT-
cs nomxon ®. DyKysMbI, B paMKaxX KOTO-
pPOro y4eHbIH OCYIIECTBIAET METOHOJIO-
THYECKYIO MOMBITKY JETAaJIbHOTO aHalIN3a
MOHATHH «rOCY/IapCTBEHHOE EIIMHCTBOY,
«HAIMOHAJIbHBIC HMHTEPEChD» U «TeppH-
TOpUaJIbHAS LENOCTHOCTH». Mcexoms u3
3TOTO, MOl TOCYIAPCTBEHHBIM €ANHCTBOM
YUYEHBII HOHUMAET «HEOThEMIIEMOE YCJI0-
BUE TOCY/IAPCTBEHHOTO OBITHS U OCHOBY
MHPHOTO COCYILIECTBOBAHUS PA3IMYHBIX
TOCYJAapCTBEHHBIX 00pa30BaHUM, KOTO-
past SIBISETCS IapaHTOM HX CTaOHMJIBbHO-
CTH, TIPOTHBOCTOUT MHOXKECTBEHHOCTH
X PAacKOJIOTOCTH, HEHpeCKa3yeMOCTH,
aMOp(hHOCTH M HeymnpasisieMocTH» [4].
DTO CBUIETENLCTBYET O TOM, YTO UMEH-
HO BHYTPUTOCYIApCTBEHHOE EJHHCTBO
SIBJIACTCS YCIIOBUEM OOECIIeUeHUsI TeppH-
TOPHUAJILHOW 1IEJIOCTHOCTH CTPaHBbI, BEIb
pas3Hble Ee3MHTErpallMOHHbIE (DAKTOPHI,
KOTOpBIE HapyIIalOT €AMHCTBO B Ipejie-
Jax TOCyAapCTBa, pa3pylIaloT IOTEH-
muan ee «(yHKIMOHAIbHOW CHJIBIY, a
3aTe€M CIy’KaT MOIIHBIM «(yHKIMOHAIIb-
HBIM MOTHBATOPOM» JUIsl HapyLICHHS
LEJIOCTHOCTH €€ TeppuTopHu. YUTOOEI
COXPAaHUTh TOCYAApCTBEHHOE EIUHCTBO,
JIOJKHBL OBITH CTPYKTYPHO BBICTPOCHBI
rOCYJapCTBCHHO-IIPABOBBIC  OTHOILICHHUS,
KOTOpbIe HIMMaHEHTHO TapaHTHPYIOT Tep-
PUTOPHANIBHYI0 LEJIOCTHOCTH rocyzaap-
CTBa, SIBISIETCS HMHAMKATOPOM «IIOJIHOTO
CYBEpEHHUTETa TOCyJapcTBa HaJl BCel ee
tepputopuein» [5]. Takas koHuenuus
@®. OyKysMBbl, JIONOJIHEHHAs KOHLENTOM
HALMOHAJBbHBIX MHTEPECOB, CO31aeT WH-
TErpUPOBAHHYIO0 MOJIEIb COBPEMEHHOIO
myOIMYHOrO yrmpasieHus. Bmecte ¢ Tem
npobiemMa (JOPMHUPOBAHYS HHTETPALIUOH-
HOHM MOJMTHKU HALMOHAIBHOTO TOCyIap-
CTBa, contacHO KOHCTHTyIUM M 3aKOHO-
JIATeIIbHBIM aKTaM YKPauHbI, HAXOIHUTCS

B KOHTEKCTEe OOmuX mpoliieM rocynap-
olIpeieNieHne
CYIIHOCTH, COJCp)KaHUsS, OCHOBHBIX Ka-
TETrOpHUii, MOHATUH, METOZOJIOT UK ¥ TIPHH-
LIUIIOB TOCYIapCTBEHHOI'O YIPABICHUS,
ero Ieneii, 3aga4, QyHKIUNA U TOMY IO-
nobuoe. Hayunoe pemienue Takoil mpo-

CTBCHHOI'O  YIIPABJICHUS:

0JeMbl TIO3BOJIUT yCOBEPIICHCTBOBATH
Ipolecc MPHHATHS  TIOCYJapCTBEHHO-
YIPaBICHYECKUX PELICHUH ¢ MO3ULUI
00IIECTBEHHOTO YTBEPIKICHUS IIPUOPHTE-
TOB HAIIMOHAIBHOTO Pa3BUTHS, JIUIINB UX
CUTYyaIlil OOIIECTBEHHOTO OTTOPKECHHUSI.
K Tomy e Ba)xHO BEIpabOTaTh METO0JI0-
THIO TIPEOIONICHNUST COLMAIBHOTO KpU3Uca
B KOHTEKCTE NPOTHBOCTOSIHUS C BHEIIHE-
MOJTUTUYECKUMH TPUOPHTETAMU MEXKIY
Pa3IMYHBIMH MOJUTHYECKUMHU CyOBEeKTa-
MH BHYTPH CTpPaHBbI.

B coBpemeHHOIl cuctemMe MexayHa-
POAHOTO IIpaBa MaJIOUCCIIEJOBAaHHOM Mpo-
671eMOi1 TaKoKe BBICTYIIAeT pa3rpaHHYeHIe
OTAEIBHBIX TOHATHH (TeppUTOpUAIbHAS
L[EJIOCTHOCTh TOCYJapCTB; MPUHINM Iie-
JIOCTHOCTH WM HETPHUKOCHOBEHHOCTH TO-
CYIapCTBEHHOH TEPPUTOPHUHU; KOMILICKC
HaIlMOHAJBHBIX HMHTEPECOB W TEPPUTO-
pUanbHas IEITOCTHOCTH; IPHHIUI yBa-
JKEHUSI TOCYIapCTBEHHOTO CyBEpEHHTETa
U TEPPUTOPHAIBHOM LETOCTHOCTH; ITPHH-
LUN  TEPPUTOPHAIBHOW  IETOCTHOCTH
U TIOJIMTHYECKOH HE3aBUCUMOCTH U T. 11.).
Takue KaTeropuu, XOTs U SBISAIOTCA O3~
KUMH IO CTPYKType, OIHAKO HY>KIAIOT-
Csl B KOHIENTyaJM3aluu MOAXOA0B K HX
CMBICJIOBOI Harpy3ke. 9To 0COOEHHO Oue-
BUJHO B YCJIOBUSIX COMMKEHHUSI CHCTEMBI
MEXIyHApOAHOTO IpaBa M HAIMOHAIb-
HBIX CHCTEM IpaBa, IIOCKOJIBKY OIHON W3
XapaKTEePHBIX YePT COBPEMEHHBIX MEXKIY-
HapOJHBIX OTHOIICHWH  KOTU(HKAIHS
MIPUHINATIA TEPPUTOPHAIIBHOM IIETI0CTHO-
CTH CMEIIaeTcs B CTOPOHY BHYTPEHHETO
3aKOHOJATENbCTBA rocynapceTs. Ompene-
JISIOIIEH XapaKTEpUCTUKON 3aKpernyieHust
U7IE0JIOTeMBl HALMOHAIILHBIX HHTEPECOB
B (opmare KOHLENLUH TEePPUTOPUAIIb-
HOM IEIOCTHOCTH Ha COBPEMEHHOM 3Ta-
€ BBICTYMAET KOHCTUTYLHOHHO-TPaBO-
BOM XapaKTep CHUCTEMBl «HAI[MOHAJIbHbIE
HUHTEPEChl — MPHUHIUI TEPUTOPHATIBHOM
L[EIOCTHOCTH».

Cmyer  ykazaTh, 4YTO  CIUHCTBO
1 IEJIOCTHOCTh TOCYIapCTBEHHOI Tep-
PUTOPHH B MHTETPATHBHOM COCIMHEHUH
C KOHIIETITOM HAIMOHAIBHBIX HHTEpe-
COB — 3TO Ta OCHOBA, KOTOpasi 03HAYAET
HEPa3phIBHOCTh U B3aUMOCBS3b PA3BUTHS
U (YHKIHOHMPOBAHMS aAJMHHUCTPATHB-



HO-TEPPUTOPHANIBHBIX EAMHHUI], KOTOpbIE
NPEJICTABISAIOT COOON CHCTEMHYIO CBS3b
U OIIPEJIeIISIOTCS BHYTPEHHUM €ANHCTBOM
MOHSATHUS «HAIIMOHAJILHOE T'OCYIapCTBOY.
CrenylolmuM  BaKHBIM — HAlPaBICHUEM
peain3aluy HalMOHAJBHBIX HHTEPECOB
B KOHTEKCTE 00€CIICUEeHU S TePPUTOPUATID-
HOH IENIOCTHOCTU TOCYNapCTBa SIBISECTCS
peIICHNE BOIpOca AELeHTPaIM3allH, CO-
YeTaHus eHTPAIN3ALIH 1 JeLeHTpaJIi3a-
IIUY B OCYLIECTBICHUH IOCYIapCTBEHHOM
BJIACTH B COOTBETCTBHH C IPHUHIHUIIAMH
Koncturynun Ykpannst [6; 7]. CoOcTBeH-
HO, HaI[HOHAJIbHbIE TOCY/1apCTBA BO3HUKA-
10T Ha OCHOBE IPUHIIMIIA LEHTPAIU3ALUN
IyTeM KOHLEHTpAlUK BJIACTH, BIACTHBIX
MOJIHOMOYHI Ha LEHTPAIbHOM YPOBHE, a
TAKKe KOHKPETU3AaLMM IOHATUS «HAIU-
OHAJIbHBIE HMHTEPECHD», (OPOMHPYEMOro
UMEHHO rocyrapctBoM. Ilon nenrpanusa-
1ieil B OOJIBIIMHCTBE CIyYaeB IIOHUMAIOT
cocpenorodeHre (GyHKIUH COLUAIBHOTO
U TOCYIapCTBEHHOTO YIPABJICHUS B LICH-
TPAJIBHBIX BIIACTHBIX CTPYKTYpax.

B coBpemenHbIX ycnoBusx sddex-
THBHAsl BJACTh BBICTYIAeT KaK BaKHOE
CPEIICTBO peaM3allui KOMIUICKCA MpH-
OPHUTETOB TOCYJAPCTBEHHOH MOJIUTHKH:
UHTErpanus CyObeKTOB YIPaBJICHUS Ha
BCEX YPOBHSIX, CO3/JaHHIE PABHbIX YCIOBHUH
JUISL Pa3BUTHS TEPPUTOPU, oOecrieueHune
3 PEeKTUBHOTO YIpaBICHHS HA [IEHTPAIIb-
HOM U PETHOHAIBHOM YPOBHSIX, Pa3BUTHE
CaMOYTIPABISIOLINXCS  CTPYKTYp YIIpaB-
JICHHS, CO3JaHHE YCIOBUH COLUAIBHOTO
HapTHEPCTBa, cTparernieckoe pedopmu-
pOBaHUE TOCYAAPCTBEHHOTO YIIPABICHHUS,
UHTETpalusi YKpauHbl B EBPOIICHCKHE
IKOHOMHYECKHE, IOJIUTHYCCKUE CTPYK-
TYpbl M €BpOICHCKOE IPaBOBOE IIPO-
cTpaHcTBO. C TOYKH 3peHHUs IMyOINYHOTO
YIPABICHUS B JIAHHOM Cily4dae CleayeT
BECTH pedb O BHYTpPEHHEM (opmare Ha-
LMOHAJIBHBIX ~ WHTEPECOB,  IOCKOJIBKY
palOHAIBHO OPraHU30BaHHOE rocynap-
CTBEHHOE YNpAaBJCHHE MHTEIPUPYET WH-
TEpeChl COLHAIBHBIX TPYIII U peau3yeT
(GyHKIMIO  OOLIECTBCHHOH — aJaNTaIuu
TOCYIapCTBEHHO-YIIPABICHICCKHUX DeIle-
HHI, a OpH 3TOM OOECICYNBACT IIPeeM-
CTBEHHOCTb OOIECTBEHHOTO YIPABJICHUS
U €T0 JeMOKPaTHIECKHUIl XapaKTep.

DaKTHYECKH CIIeyeT TOBOPHUTH O pac-
MIUPEHHOM (opMaTe NPUHIMIIA TEPPUTO-
pHAIBHOI LEIOCTHOCTH — HMICHTH(HKA-
MM yrpo3 HALMOHAJIBHBIM HHTEpecam
KaK IMOTEHIMAJIBHBIX YIpo3 Ul LEJIOCT-
HOCTH TOCyJIapcTBa Bo Bcex cdepax o0-
LIeCTBEHHOM xu3HU. [Ipu 3TOM monuTHka

0€30IMacHOCTH yXKe HE SBJISCTCS JTOMHHH-
pYyIOIIe B ONIpeIeTICHNH BBI30BOB U yTPO3
JUTSL HAITHOHAJIBHOTO TOCYAapCTBa M HAIlH-
OHAJIBHBIX MHTEPECOB, MMOCKOJIBKY JI000€
coluaipHoe 00pa3oBaHNE BO3HUKAET OfI-
HOBPEMEHHO ¢ ()OPMUPOBAHUEM OTHOIIIE-
HUH HOJUTHYECKON BIIACTH B OOIIECTBE
U YNpaBICHUS TEMH IPOLECCAaMU, KOTO-
pble B HEM HpoucxozasaT. VIMeHHO uHTe-
TPUPOBAHHbIA MOAXOA K (POPMUPOBAHUIO
KOMIIIEKCA YNPABICHYECKUX PEIICHUH
B CHUCTEME «HAIIMOHAJIbHBIC WHTEPECHl —
TEpPUTOPHANIBHASL LIEIOCTHOCTB»  OIIpe-
JesieT  CerogHs IyOIMYHO-YIpaBJICH-
YECKHH AaCHeKT peaan3alddl CHCTEMHBIX
pedopm B Yrpauue.

BeiBoabl. Ha ocHoBe aHanmm3a cymr-
HOCTH HAIlMOHAJIBFHBIX WHTEPECOB M pe-
aNM3aly Ha WX OCHOBE IPUHIIMIA Tep-
PUTOPHATIBHOM  LEJIOCTHOCTH  BaXXHO
YCTaHOBUTb HECKOJIBKO OCHOBHBIX I10JIO-
JKeHUH. Bo-mepBbIX, NaHHBIA HPUHLIUI
JIOJKEH OBITh 3aKperuieH B ABOHHOM ¢op-
Mare — B HOpMax HallMOHAJIBHOTO IpaBa
M HOpPMax MEX[yHapOIHOTO MpaBa, OJHO-
BPEMEHHO PETYIHPYIOLIMUX KaK IMOHATHS
TEPPUTOPHAIBHOM  IIEJIOCTHOCTH, — TaK
U YTBEPIKIAFOLIMX KOMIUICKC HAIIMOHAIb-
HBIX HHTEpPEecOoB. BO-BTOPHIX, IOKHA
OBITH 3aKpeIUIeHa CHUCTeMa HAaI[MOHAIIb-
HBIX WHCTUTYTOB, O0OECIIEUMBAIONINX CO-
OJroZieHne TPHHIMIA TEPPUTOPHATIBHOM
[EJIOCTHOCTH W TPAaBOMOYHBIX TIpef-
CTaBIATH TOCYIAPCTBO B C(epe BHEIIHEH
MOJIUTHKH. B-TpeThuX,
HO-IIPaBOBOE COZIEPKAHUE CHCTEMbl Ha-
[IMOHAJIBHBIX WHTEPECOB JOJDKHO OBITh
3aKPEIICHO CHeUAIbHBIMA KOHCTUTY -
OHHBIMH HOPMaMH.
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SUMMARY

The article examines the issues of ensuring the adversarial parties in the criminal process. The question of the role of the court
as the main subject of the criminal process and the main functions of the court at the stage of judicial proceedings in the criminal
case are considered in detail. The reasons, which lead the court to active probative activity during the competition of the parties, are
considered. Also, this article is devoted to the scientific analysis of the current criminal procedural legislation of Ukraine in view of
the problems of implementing the normative content of the principle of competition. Based on the results of the scientific search,
appropriate conclusions were drawn.

Key words: principle of competition, parties to criminal proceedings, “active” court, “passive” court, institute of investigating
judge, investigating judge.

OCOBEHHOCTH OBECHHEYEHUS IPUHIOUIIA COCTA3SATEJIBHOCTHU CTOPOH
B YTOJIOBHOM IMPOLECCE YKPAUHBI

Haraassas YEPHSIK,
KaHIU1aT IOPUINYECKIX HAyK, JOICHT, IONEHT Kadeapsl YTOJOBHOTO MpoIecca
JIHerponeTpoBCKOro rocy1apCTBEHHOIO YHUBEPCUTETA BHYTPEHHHUX JIeIT

Aptrem UBAHUIIA,
KypcaHT (paKyabTeTa MOATOTOBKH CIIEIIUAIIICTOB /ISl TOAPA3/IeNICHUH YTOJIOBHOH ITOJIHIINT
JIHenponeTpoBCKOro roCyAapCTBEHHOTO YHUBEPCUTETA BHYTPEHHHUX JIeIT

AHHOTALIUSA

B crarbe nceneayroTes BOMpoCkl 00eCeueHus COCTIA3aTeNbHOCTH CTOPOH B YIOJIOBHOM mporiecce. [TonpoOHo paccMoTpeHa poiib
Cy/la Kak OCHOBHOTO CYOBEKTa YTOJOBHOTO MPOIECCa, ONPEIENIEHB OCHOBHBIE (DYHKIIMHU Cy/la Ha dTalle CyIeOHOro PACCMOTPEHHS yTro-
JIOBHOTO J€J1a. HpOﬁHaJ’IH?;PIpOBaHBI IIPpUYHHBI, HO6y)K£[aIOH_H/Ie Cya K aKTUBHOM HOKa?,aTeJ'[LCTBCHHOiI JACATCIBHOCTH IIPU COCTA3ATCIIb-
HocTH cTopoH. [IpoBenen HaydHbIN aHanMNU3 AEHCTBYIONIETO YTOJOBHOTO MPOIECCYANbHOTO 3aKOHOIATENbCTBA YKPAUHBI, YUUTHIBAS
poOIIEMBI peaT3aliid HOPMATUBHOTO COJEPIKAHMA PHHIIUIA COCTA3ATENBHOCTH. Ha OCHOBE TOyYEHHBIX PE3YILTATOB HAYYHOTO
TIOMCKa CACIaHbl COOTBETCTBYOIINEC BBIBOABI.

KiroueBble ¢j10Ba: IPUHINT COCTA3AaTEIBHOCTH, CTOPOHBI YTOJIOBHOTO TIPON3BOJICTBA, «AKTUBHBIIDY CyJ, «IIACCUBHBINY CYJ, HH-
CTUTYT CIIEZICTBEHHOTO CY/IbH, CJIEIACTBEHHBIN CY/Ib.
scientists, but foreign scientists also

Formulation of the problem. of which assesses the implementation

The consolidation of the principles
and principles of criminal proceedings in
the Criminal Procedure Code of Ukraine
(further — the CPC of Ukraine) caused
the constant scientific interest in
their normative content and practice
of implementation in the activities of state
bodies, officials other participants in
the criminal process. Of particular
importance at the present stage
of statehood development are theoretical
and practical issues of the principles
of the criminal process, all this is
the main type of activity of the subjects
of criminal proceedings, the results

of tasks that are assigned to the relevant
subjects. Given the adoption of the current
CPC of Ukraine, further understanding
of the ways and means of improving
the entire mechanism of criminal
procedural activities is needed.

The state of the study. [ must say that
the competition, which according to most
scholars is the basis of criminal procedural
activities, was the subject of research by
almost all the scholars-processualists.
Many scientists are genuine practices,
that is, the issue was considered in
various aspects. Among researchers
of this issue is a large number of different

studied this problem. Competition in
the criminal process was investigated by
E. Zaitseva, V. Bozrov, R. Bagdasarov,
O. Yanovskaya, G. Solovey, Z. Zinatullin,
D. Kim, A. Shamardin, S. Lunin,
A. Smirnov, A. Sboev, A. Tumanyants,
Y. Miroshnichenko and many other
researchers.

In the works of these scholars, issues
related to the concept of competition with
respect to the subjects of the criminal
process were considered, some scientists
already had the opportunity to protect
the scientificdegrees related to the institute
of the investigating judge.



In the latest publications
of the scholars-processualists, there
is some inconsistency in the issues
regarding the role of the court in criminal
proceedings and in relation to certain
of its powers.

The purpose of this article is an attempt
to consider adherence by the court
of the principle of competition between
the parties to criminal proceedings in
the light of the requirements of the current
CPC of Ukraine and international law. That
is why this issue requires comprehensive
coverage for the purposes of our study.

Presentation of the main material.
The history of mankind is an endless
path to perfection. The natural desire
of'the society to ideal forms of organization
oflife fully applies to the sphere of criminal
procedural activity, the civilizational
choice of the form of organization of which
is made in favor of adversarialism,
which creates the necessary
conditions for the implementation
of the rights and responsibilities
of the parties, requiring them significant
activity in the activity (as the prosecution,
and protective) collection, verification,
research evidence. Therefore, both for
the prosecution side and for the protection
side of the tremendous importance are
tactical methods and methods that should
be guided by the particular judicial
situation.

In this regard, the definition
of the place of the court in adversarial
parties is not only an important issue
of the theory of criminal process, but is in
the field of criminal science as a starting
point for studying the problems of court
tactics in criminal proceedings, since it is
clear that, in general, any tactic implies,
first and foremost, the active functional
activity of the participant in the process.
The passive status of the subject is unlikely
to require special recommendations to
optimize his activity, or rather “inactivity”.

Despite the rather long history
of the formation and improvement
of competitive jurisprudence and a large
number of scientific studies in this area,
the competition challenges are far from
exhausted and a number of issues deserves
further scientific development

Thus, the provisions
of the CPC provide for the institution
of an investigating judge whose primary
purpose is to exercise judicial control over
the observance of the rights, freedoms

and legitimate interests of persons in
criminal proceedings. In our opinion,
an investigating judge as a new subject
of criminal justice in Ukraine is the bearer
of the judiciary. He carries out activities
aimed at ensuring the prevention
of unlawful and unjustified restriction
of the constitutional rights and freedoms
of the person at the pre-trial stages
of criminal proceedings by preventing
and protecting the rights and freedoms
of the individual, that is to restore them in
case of violation.

It should be emphasized that the role
of the institution of the investigating
judge is multifaceted and consists in
ensuring legality in criminal proceedings,
protecting the constitutional rights
and freedoms of the individual,
and expanding competition in the pre-trial
proceeding.

On the replacement of the norms
of the CPC of Ukraine in 1960, where
periodic judicial control was carried out,
the activity of an investigating judge under
the current CPC of Ukraine has a cross-
cutting character [1, p. 26], which, due to
its comprehensive and systematic nature,
positively affects the level of assurance
of the constitutional rights and freedoms
of a person in criminal proceedings. In
view of the tasks facing the investigating
judge, I believe that his activities should
be consistent with the requirements
of systemicity, continuity, bypassing
all pre-trial investigations, which will
be positively reflected at the level
of legal protection of a person in the field

of criminal justice.
The criminal proceedings
of the investigating judge will be

important for the entire criminal process,
since the actions and decisions will depend
on the course and outcome of the criminal
proceedings, ensuring the observance
of human rights and freedoms, and hence
the realization of its tasks in general.

In accordance with clause 18 of Article
3 of the CPC of Ukraine, an investigating
judge is a judge of the court of first
instance, whose authority is exercised
in accordance with the procedure
provided for by the CPC of Ukraine,
judicial control over the observance
of the rights, freedoms and interests
of persons in criminal proceedings,
and in the case provided for by Article
247 CPC of Ukraine — the chairman or, by
its definition, another judge of the Court
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of Appeal of the Autonomous Republic
of Crimea, the district court of appeals,
the cities of Kyiv and Sevastopol [2].

It should be noted that the investigating
judge (judge) is elected by the meeting
ofjudges of'the entire court on the proposal
of the court chairman or at the suggestion
of any judge of this court, if the proposal
of the court chairman was not supported,
for a term not exceeding three years
and may be re-elected. Before the election
of an investigating judge to a court, his
authority is exercised by the elderly judge
of this court [2].

An investigating judge is not
released from performing the duties
of a judge of the first instance, however,
exercising his powers of judicial control
over the observance of the rights,
freedoms and interests of persons in
criminal proceedings is taken into
account in the distribution of court cases
and has a priority value (Part 5 of Article
21 of the Law “On judicial system
and the status of judges”). The number
of investigating judges is determined
separately for each court by the last
judges’ meeting [3].

Such an approach by the legislator to
the institution of the investigating judge as
an individual criminal procedural activity
is fully justified. As it was aptly noted
in the special literature, the introduction
of criminal investigations into the institute
of an investigating judge should be related
to the actual reform of the whole system
of relations, on the one hand, between
the authorities and the court, with the second,
between the pre-trial investigation bodies,
investigating judges and courts of general
jurisdictions that decide on the merits
of criminal proceedings. The court as
an authority must be given unconditional
authority to verify and assess the initiated
petition of the indictment, to assess them
for belonging, admissibility, and sufficien
to resolve the parties’ merits in substance.
Only on these objective grounds the judge is
entitled to draw a conclusion on the presence
or absence of legal and factual grounds for
satisfying one or another petition submitted
to court, the recognition of the legitimate
and substantiated actions or decisions
of the bodies of pre-trial investigation
[4, p. 16].

In particular, in the course of a pre-
trial investigation, the investigating judge,
observing the competitive procedure,
deals with:
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— application of measures to
ensure criminal proceedings (Article
132 of the CPC of Ukraine);

— consideration of complaints
about decisions, actions or inactivity
of the bodies of pre-trial investigation
or prosecutors (Article 306 of the CPC

of Ukraine);
— granting permission to conduct
separate investigative (search)

actions (Articles 233-235 of the CPC
of Ukraine), etc [2].

The advantage of the investigating
judge’s institution is that it does not
belong to a system of law enforcement
agencies  that  directly conduct
an investigation, it is an objective
and independent, impartial figure that
can make independent decisions.

It should be noted that the principle
of competition between the parties is
most fully implemented during the trial.
Particularly acutely, this controversy
persists around its probative activity,
the scope of authority to obtain
evidence, and so on. As noted on
this occasion, Professor O. Zaitseva,
the problem of activity or inactivity
of the court in adversarial criminal
process — one of the key problems in
analyzing the adversarial principle
in legal science, its penetration into
the fabric of criminal procedural
relationships and identify its importance
in building criminal justice — taking into
account its formative influence, which
determines the historical type of process
[5, p. 1967].

The guiding idea of this principle is
the parity of the parties of prosecution
and defense, which independently defend
their legal positions in the form of a court
dispute through the implementation
of procedural rights and procedural
obligations provided by the law.

It should be noted that traditionally
the science of the criminal process
distinguishes in the structure of competition,
three main features, namely:

— a clear distinction between
the functions of public prosecution,
defense and judicial review;

— equality of parties in procedural
rights for the exercise of their functions;

— a special role of the court in
the process as an objective and impartial
subject.

Among modern scholars
and practitioners there are various

approaches to finding out the place
of the court in the process of proof in
the criminal proceedings.

Thus, in particular, V. Bozrov
completely denies the active role
of the court in proving, and believes
that it only provides the competition
and equality of parties in the study
of evidence [6, p. 32]. R. Bagdasarov
gives the court the role of an arbitrator
independent of the parties to the organizer
of the trial [7, p. 19], and O. Yanovska
notes that the activity of the court as
a manifestation of his cognitive activity
should be minimized, in connection with
what suggests to speak about the increase
of court activity in the aspect of its general
management of the criminal process,
including the process of proof [8, p. 90].
From the point of view of the academic
processualists, it seems that the activity
of the court impedes the implementation
of the principle of competition in
the criminal process also weighs on
the substantiated G. Solovei [9, p. 884]

Contrary  to  this  statement,
Z. Zinatullin asserts that the court must
play an active role in gathering evidence
in the course of criminal proceedings in
order to establish all the circumstances
of the crime [10, p. 175].

L. Loboiko emphasizes that
the exclusion of the court from the number
of subjects of evidence is ungrounded,
since all elements of the process of proof
are present in his activity [11, p. 320].

A. Shamardin also believes that
the court can not be excluded from
the subjects of evidence, because
it is obliged to verify and evaluate
the evidence provided by the parties
for their belonging, admissibility,
authenticity and sufficien
The gathering of evidence is not a duty,
but a court’s right [12, p. 169].

After analyzing the opinions
of many scholars, we can conclude that
the objectives of the court’s activity in
gathering evidence are:

— first, ensuring equal opportunities
of parties to criminal justice through
the implementation of the “promotion
of protection” rule;

— and secondly, the need to protect
the rights and freedoms of the individual
(defendant, victim) in the event
of a situation of “excessive rebuttal”
of evidence presented by the opposing

party;
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— thirdly, the need to
the evidence already available in
the criminal case or provided by
the parties in the court session.

Accordingto S. Lunin, the competitive
form ofthe process is ensured by the active
procedural position of the court, which is
obliged not only to assist the parties in
the gathering of appropriate evidence,
and sometimes on its own initiative,
to provide collection of evidence to
comply with the requirements of the law
on the completeness of the allegedly in
the circumstances, it is impossible, since
under such circumstances a court of any
level or a judge can be accused of bias
and favoritism of one of the parties
[13, p. 10].

One should agree with the opinion
of O. Smirnov, who in his work notes
that since I. Plank in 1857, the main
feature of competition has determined
the passivity of the court, and the wanted
origin was linked with the collection
of evidence by the court for the issuing
of'a sentence, that is with its activity, little
that has changed. And now, many authors
continue to traditionally believe that
the active role of the court — the attribute
of the inquisition process. However,
it should be borne in mind, the author
emphasizes that judicial activity in
almost all developed democratic
countries,  including  Anglo-Saxon,
where adversity — almost religion, in the
XX century only grew [14, p. 6].

It should be emphasized that even in
the European Court of Human Rights,
the judicial procedure has a mixed form,
combining the competition of the parties
and its own initiative of the court,
the aggregate purpose of which is
the establishment of objective truth in
matters of observance of the requirements
of the Convention for the Protection
of Human Rights and Fundamental
Freedoms by States-parts [15, p. 128].

The adversarial process of criminal
proceedings makes the special role
of the court, which 1is objective
and impartial in the investigation
of evidence, and does not advocate or
defend the party. Therefore, the court has
no right to send criminal investigation
materials for additional investigation,
to give pre-trial investigation authorities
instructions to replenish the evidence
base of prosecution, to take measures on
bringing an accused’s guilt on his own

verify



initiative. At the same time, the concept

of competition does not exclude
the court’s activity in the investigation
and verification of evidence provided by
the parties in the case. In particular, in
accordance with the provisions of Part
2 of Art. 332 of the CPC of Ukraine, on
its own initiative, the court has the right
to entrust an expert examination; call
an expert for interrogation on
clarification of the conclusion (Part
1 of Article 356 of the Criminal Code
of Ukraine), as well as to check testimony
and other evidence provided to the court
by raising questions of the witness
(part 11.13 of Article 352 of the CPC
of Ukraine), the victim (part 2 Article
353 of the CPC of Ukraine), an expert
(Part 2 of Article 356 of the CPC
of Ukraine), a specialist (Part 2 of Article
360 of the Criminal Code of Ukraine);
ask questions to parties or other
participants in criminal proceedings in
the case of applications for additions
to court proceedings (Part 2 of Article
363 of the CPC of Ukraine); to restore
the clarification of the circumstances
established  during the  criminal
proceedings, and verification of their
evidence, if the accused in the last word
will report on new circumstances that are
essential for the criminal implementation
(Part 4 of Article 365 of the CPC
of Ukraine); to declare in the court
session the records of investigating
(investigatory)  actions and  other
documents attached to the materials
of criminal proceedings (Part 1 of Article
358 of the CPC of Ukraine), etc.

The above powers allow the court
to objectively assess the parties’ legal
provisions, eliminate doubts that arose
during the trial, and, accordingly,
resolve the criminal legal conflict by
following the procedure established by
law and the adoption of a legitimate,
substantiated and motivated decision.

Findings. Consequently, in our
opinion, the court in the criminal
proceedings does not set as the goal
of establishing objective truth. Moreover,
there can be no such objective among
the parties in criminal proceedings,
considering that each of them
defends personal interest, defined by
its procedural function. In general,
the purpose of criminal justice is quite
different: the protection and restoration
of criminal acts committed by social

values by detecting and disclosing
criminal offenses, punishment of guilty
persons, compensation for damage caused
by an offense to the rights and legitimate
interests of man and society. However, it
can not be argued that the court at all does
not participate in the process of proof in
the criminal proceedings. Undoubtedly,
the court is the subject of proof, because
the evidence of process is a complex
activity, which is a multi-stage,
cyclically-repeated process of gathering,
checking and evaluating evidence. Taking
into account the competitive principles
of the criminal process, one can speak
of the right of the court to participate in
the process of assessing evidence, which
in fact is the exclusive competence
of the court. Of course, the parties
also participate in such an assessment,
however, it does not entail legal
consequences, in contrast to the judge’s
assessment and the consequence
of a decision in a criminal proceeding.
Thus, despite the rather lengthy history
of the formation and improvement
of competitive legal proceedings
and a significant amount of scientifi
research in this area, the challenges
of adversity are far from exhausted
and a number of issues deserves further
scientific development. But it should be
noted that the changes that have been
made in the criminal procedural law have
given a positive result.
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CUCTEMA CYBBEKTOB
MPO®PECCUOHAJBHOM NOJAIOTOBKHA
MNOJULEMCKHX B YKPAUHE
HA COBPEMEHHOM J3TAIIE

Jmutpuii IIBEIL,
KaHJUIaT MeAarormueCcKuX HayK, TIEPBBIA TPOPEKTOP
XapbKOBCKOTO HAIIMOHAILHOTO YHUBEPCUTETA BHYTPEHHHX €T

AHHOTALIUA

B crarbe paccmarpuBaercsl cucteMa CyOBEKTOB, OCYILIECTBILIOMIMX Hpogdeccuo-
HaJILHYIO MOATOTOBKY MONHUIEHCKNUX B YKpauHe. OTMeuaercs, 4To npodeccuoHaibHas
IO/IFOTOBKA NOJIMLIEHCKUX HAXOMUTCS Ha CTaJUU U3MEHEHHUH U 9BOJIIOLIMH, YTO CBA3aHO
C eBpONEHCKOl MHTerpanueld YKpanHbl, HEOOXOANMOCTBIO COBEPUICHCTBOBAHUS IPO-
(beccroHaNbHOI OrOTOBKH IOJIMIEHCKUX B COOTBETCTBUY C HOPMAMH M CTaHJIapTaMU
€BPOIICHCKOro coo0IeCTRa.

[loguepknBaeTcsi, 9YTO MOATOTOBKA COTPYIHWKOB MOJNWIMH BO3JIAraeTcsi Ha pas-
BETBJICHHYIO CUCTEMY BEIOMCTBEHHBIX yUEOHBIX 3aBEJCHUH, B YUCIIO KOTOPBIX BXOASAT
CO3/IaHHBIE B COOTBETCTBHHM C 3aKOHOAATEILCTBOM YKPaUHbl YHUBEPCUTETbI, aKaeMHH,
WHCTUTYTHI, KOJUIEIDKH, uien. OqHako Bemymast poib MPUHAUIEKHUT BBICIIUM y4eo-
HBIM 3aBEJICHUSIM CO CIIeIU(PUYESCKUMHU YCIOBUSMHU 00Y4EHHMS, TOCKOJIBKY UMEHHO OHU
OCYILIECTBIISIOT KOMIUIEKCHYO TTOJIFOTOBKY CIICLIMAJIUCTOB.

YKa3aHbl Onpe/IeNIeHHbIe HeIOCTATKH, CBSA3aHHBIE C OTCYTCTBUEM 3aKOHOATEIBHOTO
OIIPE/ICJICHUS TIPABOBOTO CTATyCa BBICIIMX Y4eOHBIX 3aBEACHMH cO creuuduuecKuMu
YCJIOBUSAMHU 00y4EHHSI.

KitroueBble cji0Ba: paBOOXpaHNTEIBHBIE OPTAHBI, OIS, MPOPeCCHOHATBHAS
MIO/ITOTOBKA, BBICHINE y4eOHBIE 3aBEJICHUS CO CIIEUPUICCKUMH YCIOBUAMH 00y4YEHHUSI.

SYSTEM OF ACTORS OF PROFESSIONAL TRAINING
OF POLICEMEN IN UKRAINE AT THE PRESENT STAGE

Dmitriy SHVETS,
Candidate of Pedagogic Sciences, First vice-rector
of Kharkiv National University of Internal Affair

SUMMARY

The system of Ukrainian professional police training subjects is researched in this
article. It is noted that the professional police training is changing now according to the
European integration of Ukraine, the necessity of police training improvement due to the
norms and standards of the European community.

The author says that the police training is realized by the system of departmental
educational institutions, including universities, academies, institutes, colleges, lyceums,
which are established according to the Ukrainian legislation. However, the leading role
in this process belongs to higher educational institutions with specific study conditions,
which provide complex training.

Some shortcomings connected with the lack of a legislative definition of the legal
status of higher educational institutions with specific study conditions are considered in
the manuscript.

Key words: law enforcement agencies, police, professional training, higher
education institutions with specific training conditions

IMocranoBka mnpodiembl. l3meHe-  cooOiecTBa, HEM30EKHO BBI3BIBACT HEOO-

Hue (DYHKIMOHUPOBAHUS TPABOOXPAHU-
TEITLHON CUCTEMBl YKPaWHbI B HBIHEIIHUX
YCIIOBUSIX, CBSI3aHHOE C €BPOICHCKON MH-
Terpaluyeil Hauero rocyaapcrsa, mocTpo-
€HUEM IIPABOOXPAHUTEIBHBIX OPraHOB,
B YAaCTHOCTH IIOJIMIIUHA, B COOTBETCTBHH
C HOPMaMU U CTaHIapTaMH eBpoIleiickoro

XOMMOCTb COBEPIICHCTBOBAHUS U MPO-
(beccroHamBPHON MOATOTOBKU — TOJIUTICH-
CKUX, TOBBIMCHUS HX 3(hexTuBHOCTH.
CocTaBHOM 4YacThIO OOIIEH CTpaTeruu
pedopMupOBaHHsT OpraHOB BHYTPEHHHX
nenn Ykpaunbl sBisercs Konuenmus pe-
dopmupoBanust obpazoBanusi B MUHH-
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CTEpCTBE BHYTPEHHHX Jie] YKpauHbl (j1a-
nee — Konuenuus), Benb JIEATENBHOCTD
BEJJOMCTBEHHBIX ~ y4EOHBIX  3aBEICHHIA,
Ha KOTOpbIE BO3JIAaraeTcsl 3ajada 1o Moj-
TOTOBKE CIIEUAINCTa HOBOM (opmaruy,
urpaer B mpouecce peopMHpoBaHUs He
MOCJIEHIO0 POJib. BeiCOKUI ypoBEHb 1po-
(heccnoHaIBHON MOATOTOBKH COTPYAHUKOB
MIOJUIMN VIMEET 3HAUYCHHE HE TOJBKO IS
MacTepCKOT0 MCIIOTHEHHSI IMH CBOHX TTPO-
(heccnoHaNBHBIX 00S3aHHOCTEH, HO M ISt
TIOBBIIICHHST YPOBHSI JOBEPUST HACEICHUS
K OpraHaM BHYTPEHHHX JIe1, @ TAKKE aBTO-
puTeTa ux coTpynaHHKOB. Kak moka3ssiBaeT
IpaKTHKa, 0e3 CclielHaibHoro 00pa3oBa-
HUsI HEBO3MOXKHO TTOJTy4UTh BBICOKOKJIACC-
HBIX CIIELIUAIICTOB.

Cocrositnue ucciaegoBanusi. Bompo-
caM YCOBEpIICHCTBOBAHUS JAEATEIbHO-
ctu yueOHbIX 3aBenernii MBI Vipaunst
B LIEJIOM U IPO(ECCHOHATBHOM MOIIOTOB-
Ke PabOTHMKOB OPTaHOB BHYTPEHHUX A€
B YaCTHOCTH YJEJSUTH BHHUMAaHHE TaKue
W3BECTHBIE ydeHble, kKak A. bammypka,
B. byreumna, B. Benenuxros, B. Iy-
xoBepst, H. MnmuH, A. Kiouko, A. Kom-
30k, B. Cokypenko, B. Uepnssckui,
N. MMymkeBuy u ap. OnHako, HECMOTPs
Ha MHOTOYHUCIIEHHbIE UCCIIEOBAHMUS, P
BOIIPOCOB, CBSI3aHHBIX C CHCTEMOIl y4eo-
HBIX 3aBEACHUH, OCYIIECTBISIONINX MOJI-
TOTOBKY MOJIMIEHCKUX B YKpauHe B yCJI0-
Busix pedopmupoBanus MBJI, packpbiT
HEI0OCTAaTOYHO.

Leabo u 3aga4veil cTaTbu SIBJISCT-
Csl OTpeneNieHHe CTPYKTYpHl CyOBEKTOB,
OCYIIECTBISIOMUX MPO(PECCHOHATBHYIO
MIOATOTOBKY IOJMIIEHCKUX B YKpauHe, Ha
COBpPEMEHHOM JTarle.

H3io0:keHHMe OCHOBHOIO MaTepu-
ana. IlpodeccronanbHas MHOITOTOBKA
BBICTYIIA€T  CPEACTBOM  COLMATM3ALUH
U TapMOHHU3allMM OTHOIIEHWH dYeToBeKa
¢ MPUPOIOCOIMATBHBIM MUPOM, OBIajie-
HUSl COBPEMEHHOW KapTHHOW MUpa, pas3-
BUTHS HALMOHAJIBHOTO CaMOCO3HAHUS
YeJI0BEKa; CO3JaHUs YCIOBHN ATl IPHUOO-
pETEeHHsI YeI0OBEKOM IHUPOKOro 6a30BOTro
00pa3zoBaHus, KOTOPOE MO3BOJISET OBICTPO
aIanTHPOBATHECS B comyMe; podeccro-
HaJIM3aIMM KaK Croco0a MpHOOpeTeHHst
npodeccnoHaIbHON KOMITETeHTHOCTH
CHeNualnCcTa, OBJaJeHne (QyHIaMeH-
TaJdbHBIMHU, TPHUKIAJHBIMU 3HAHUSIMH,
BBICOKOW KYJIBTypOW OpraHW3allid WU pe-
anu3alul Npo(eCCHOHATIBHON JIesTelb-
HOCTH; caMOpeaM3alii Kak oOpeTeHHs
YEeJIOBEKOM YMEHUH MPONYKTHBHOM KU3-
HEJIESITEbHOCTH, CaMOCOBEPILCHCTBOBA-

Hust [1, c. 284]. CymHOCTh HOATOTOBKH
CIICLMANUCTa 3aKI0YaeTcs B (HOPMHUPO-
BaHUH y HETO CHCTEMbI 3HAaHHIl U KaueCTB
JMYHOCTH, HEOOXOIUMBIX JJIs BBITIOJIHE-
HHS Pa3IMYHBIX 33734 MpodeccHoHalb-
HOM JeSITeIbHOCTH.

IpodeccroHanbHy0 HOATOTOBKY pa-
OOTHHKOB IOJIMIMK OIPEIEISIOT KaK Oopra-
HM30BaHHbIH HENPEPBIBHBIN U IeJICHANPAB-
JICHHBIA TIPOLIECC OBJIAJCHUS 3HAHUSAMMU,
CHCLMAIBHBIMI YMEHHSAMH M HaBBIKAMHU,
HEOOXOAUMBIMH JUIS YCIEIIHOTO BBINOJIHE-
HMS OTIEPaTHBHO-CITY’KEOHBIX 3a/1a4.

TIpodeccuonanbhas TOJITOTOB-
Ka — JTO IIeJICHANPABICHHBIN Mpolece
00y4YeHHUsI pealbHbIX M IOTCHIUAIBHBIX
pabOTHUKOB TPOQECCHOHAIBHBIM — 3Ha-
HUSAM W YMCHHSAM [JIsi HPHOOpETEHHs
HABBIKOB, HEOOXOAMMBIX ISl BBINOJIHE-
HUSI OTIPEETICHHBIX BUAOB paboT. DToMy
Clly)KaT pas3iu4Hble (OPMBI HOJIyHYEHHs
npodeccuoHabHOr0 00pa3oBanus (00-
YUCHHE B BBICIIMX U CIIELHAIN3HPOBAH-
HBIX Y4eOHBIX 3aBEJICHUSX, CTaXXKMPOBKA
Ha Kypcax IOBBINICHHS KBaIH(HKAINH,
COBEPILECHCTBOBAHUE NPO(ECCHOHAIBHO-
TO MacTepcTBa Ha MPOM3BOJICTBE U T. 1.)
[2, c. 59]. Lenp npodeccHoHaIbHOI moa-
TOTOBKH O00yCJIOBJIEHa MOTPEOHOCTAMHU
obmiecTBa M JMYHOCTH M TPEACTABISCT
co00ii «3aKa3» Ha MOATOTOBKY CICIH-
anuctoB. K Tomy ke npodeccroHanbHas
MOJIOTOBKA JJOJDKHA OTPa)kaTb HE TOJIBKO
COBPEMEHHOE COCTOSIHUE HAyKH, TCXHH-
KH, TIPOM3BOJICTBA, OOIIECTBEHHBIX OTHO-
IICHUH, HO M TEPCHEKTHBbl UX Pa3BUTHS
[3, c. 148].

Ha nam B3mistn, npodeccnoHasbHast
MOJI'OTOBKA MOJMIEHCKHX — 3TO CHCTEMa
OpraHU3alMOHHBIX MEPOINpPUATHH, OC-
HOBHOH II€JIbI0 KOTOPBIX siBisieTcst (op-
MHpOBaHHE MPO(EeCCHOHaIbHON Hampas-
JICHHOCTH Da3BUTHUS TOJMIECHCKHX Kak
npo()eCCHOHATIOB, TOBBILICHHE YPOBHS
UX TPOPECCHOHAIBLHOTO IPABOBOTO CO-
3HAHMS M MPABOBOH KyJBTYpBI, TOIy4e-
HHE UMM HOBBIX CIICLUAJBHBIX 3HAHMI,
HABBIKOB, YMCHHH, KOTOPBIC IO3BOJIST
YETKO, OINEPaTHBHO, OECIPHUCTPACTHO
BBINIOJIHATh CBOM (DYHKLIMOHAJbHBIC 00s-
3aHHOCTH B COOTBETCTBMH C HOpPMaMHu
JISHCTBYIOIETO 3aKOHO/IATENILCTBA U TIPO-
(heccHOHAIBHOM STHKH, OCHOBBIBASICH HA
MOTPEeOHOCTSIX OOIECTBA ¥ FOCYapCTBa.

Cucrema npodecCHOHATBHOM MO0~
TOBKH TIOJIMLEHCKHUX SBJISIETCS OpraHuye-
CKOW COCTaBHOM 4YacTbIO IOCYNapCTBEH-
HOIl cucTeMbl 0OpaszoBaHusi. [J1aBHas ee
3ajaya — COACUCTBHE (HOPMHUPOBAHUIO
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MpoeCCHOHANBHOTO  SI/Ipa BBICOKOKBa-
TH(QUIIPOBAHHBIX  CHEIHAIUCTOB  I10
BCEM HAlpaBJICHUSAM JiesrenbHocT Ha-
LMOHAIBHOM MONUIMU YKPauHBI, IpeJio-
CTaBJIICHHE MM HEOOXOIMMBIX 3HAHMH,
HaBBIKOB U YMEHHH paboTarh B YCIOBHAX
Pa3BHUTHA TOCYIApPCTBEHHOCTH, GOpMHUPO-
BAHMUS PHIHOYHBIX OTHOLICHHH.

Cpenu OCHOBHBIX 3ajad mpodeccu-
OHAJIPHOM  TOATOTOBKM  MOJUIEHCKHX
B YKpaWHE MOXKHO BBIICIUTH CIIEIYyIO-
mwme: 1) MOATOTOBKY KBaNM(HIIMPOBAH-
HBIX CIICIMANCTOB TPaBOOXPaHUTEIHHOI
NeATeIIbHOCTH, CIIOCOOHBIX Ha JOJDKHOM
YPOBHE oOecreunBaTh OXpaHy OOLIECTBEH-
HOTO TIOpSI/IKA, TIPOBOIUTH MEpPOTIPHUSITHS
110 60pb0E € MPECTYMHOCTBIO U 3allUTE 3a-
KOHHBIX IIpaB, CBOOOJ! YeIOBEeKa U Ipaxkia-
HHHa, NpeaycMoTpeHHbIX KoHcTutynuei
Vkpaussl; 2) U3y4yeHUEe HOPMATHBHO-TIPA-
BOBBIX AaKTOB, PENIAMEHTHUPYIOIIUX Jesi-
TEJIBHOCTh OPraHOB BHYTPEHHHX e U MX
MIPAaKTUIECKOe IPHUMEHEHHE IIPU OCYILEeCT-
BJIEHHHU OIIEPATUBHO-CITY’K€OHOH AesTensb-
HOCTH; 3) IpPHUOOpETeHHe COTPYIHUKAMH
3HAHMH U CTIEIHATbHBIX HABBIKOB, HEOOX0-
JMBIX JUISl YCTICITHOTO BBITIOJTHEHUS OTIe-
paTHBHO-CITY’)KEOHBIX 3ajiad, MOCTOSHHOE
WX YCOBEpIICHCTBOBaHME; 4) BHEIpEHHE
B IPAKTHUKY OIEPaTHBHO-CIY:KeOHOH nes-
TEIBHOCTH JIOCT)KEHUH HAYKH U TEXHHUKH,
nepeioBbIX (opM U MeTon0B paboThI, OC-
HOB Hay4yHOIl opraHuszauuu Tpynaa; S) pas-
BUTHE Y PAOOTHUKOB OPI'aHOB BHYTPEHHHX
Jiel JIMYHBIX MOpPAIBHBIX KayecTB, 4yB-
CTBa OTBETCTBEHHOCTH 3a CBOU JICHCTBHS,
CTpEMIJICHHSI K TIOCTOSHHOMY COBEpIICH-
CTBOBAHHIO CBOETO MPO(eCCHOHATIBHOTO
u OOMIEKYTBTYPHOTO YPOBHSI; 6) 00ydeHne
pabOTHMKOB OpPraHOB BHYTPEHHUX JET
nprueMaM M crocodam o0ecredeHns Ipo-
(heccnoHaIBHON M JIMYHOW 0€3011aCHOCTH
MIPY UCIIONTHEHUH CITYy)KEOHBIX 00s3aHHO-
CTei, B TOM YHCJIE B OKCTPEMAIIBHBIX YCII0-
BUSIX; 7) YKpEIUICHHE CBs3ei C HacesIeHu-
eM, obecriedeHne pabOTHHKaMH OpPraHoOB
BHYTPEHHHX JIeJl IIpaB YeJoBeKa U TPak-
JJAHMHA [TPU UCIIOJIHEHUH UMH CITY)KeOHBIX
obsi3aHHOCTEH [4, cT. 1.4].

Cpenn TNEpCreKTUBHBIX —Harpaslie-
HUH  TPOQECCHOHANBHON  MOITOTOBKH
H. Wnmun onpenenser ciaenyromue: mno-
CTOSIHHAsI, IIeJICHATPaBICHHAS OpraHU3a-
MOHHO-YIIpaBJIieHYeCKass padoTa pyKo-
BOJHTENEH (HaYaJIbHUKOB) BCEX YPOBHEH,
HaIpaBJIeHHAs Ha COBEPIICHCTBOBAHUE HX
1poeccHOHaIBHOTO MacTepCTBa; MPoBe-
JICHUE 3aHATHH Ha BBICOKOM TEOpeTHde-
CKOM U METOAMYECKOM YpPOBHE; JIOJKHOE
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MeToAnuecKoe obecreyeHre 3aHATHH 110
po()eCCHOHANIBHON TOJTOTOBKE; aKTHUB-
HOE ¥ CO3HATENIbHOE OTHOLICHHE K IOBbI-
LICHHUIO CBOETO MAcTEPCTBA; MOCTOSHHBIH
U JEeHCTBEHHBIH KOHTPOJIb BBINOIHEHUS
y4eOHBIX  IIPOrpaMM, TEOPETHUECKUX
IUIAHOB, COBEPILCHCTBOBAHWE (HUHAHCO-
BOTO 0OECTIEUYeHHsI CHCTEMBI OOy4eHUS,
Ha/JIeXkKaliee HaydHOE COIPOBOXKICHUE
podeCCHOHANBEHON MTOTOTOBKH; MEXIY-
HapOJHOE COTPYIHUYECTBO IO BOIIPOCAM
npodeccuoHanbHOro o0yuenus [5, c. 26].

B coorBerctBuu co cT. 72 3akoHa
VYkpaunsl «O HanuoHanibHOM momumumn»
npoeccuoHanbHOE 00y4eHHE MONUIeH-
CKHUX COCTOUT u3: 1) mepBUuHOi mpodec-
CHOHAJILHON MOATOTOBKM; 2) MOATOTOBKH
B BBICHIMX Y4EOHBIX 3aBEACHMAX CO CIel-
U(UUECKUMH YCIIOBUSIMHU OOyueHus; 3)
MOCJIEIUIIIOMHOTO 00pa3zoBaHus; 4) ciy-
JKeOHOI MOJTOTOBKH [6].

ITonroroBka OymymuX MOTUICHCKIX
B TIONABISIOMIEM OONBIIMHCTBE OCY-
LIeCTBIAeTCs Ha 0a3e BBICIINX y4eOHBIX
3aBefeHnii MBJl co crnenupuueckumu
YCIOBUSIMH OOYYEHUSI 1 CTIEIINAIIBHO CO3-
JAHHBIX JJIs CICHUAJIbHON MOJITOTOBKH
MOJMLIEHCKUX yUpeXKIeHUN (3aBeleHHi)
Hanuonansnoii nonuiuu. Takue 3aBene-
HUSL CO3JAIOTCS JUISl JIML, BIEPBBIC IPU-
HATBIX Ha CIyXOy B HOJIMIUM, a TaKKe
JUISL TIOBBIIICHUS KBaIM(UKALMU U TIepe-
MOATOTOBKY MJIQJIIIIETO COCTaBa MOIUIINHY,
MIPOBE/ICHUS] OTAENBHBIX BHJOB CIyKeO-
HOU ITOATOTOBKH MOJIMICHCKHX.

BenomcTBeHHBIE yueOHbBIE 3aBEICHUS
MpU3BaHbBl  00ECIICUNBATH  IMOJTOTOBKY
KBaJH(DUIIIPOBAHHBIX CHEIHAINCTOB JIJIS
MBJ/] mo Bcem HampaBJIeHHUSIM CITyKeO-
HOM JEATENbHOCTH, TOBBIIIATH YPOBEHb
uX  TPOoQecCHOHAIBHOTO  MacTepcTBa
B CHUCTEME IOCJIEAUITIOMHOI0 00pa3oBa-
HUs, TOTOBHTb HAy4YHO-TIEAArOrM4YecKUe
Ka/Ipbl, JUAJIEKTHYECKH COYEeTaTh I0JIO0-
JKUTEIIBbHBII OIIBIT JIEATEbHOCTH PAKTHU-
YEeCKHX MOJIpa3/ieieH il U HoBelIue 00-
pa3oBaTeNbHBIE TEXHOJIOTUU B ydeOHOM
polecce, TPOBOIUTH Ha CBOEH Oase mpu-
KJIa/HBIC HAyYHBIC HCCIICIOBAHMSL.

B uncno BemoOMCTBEHHBIX YYEeOHBIX
3aBeACHUH BXOMAT CO3MaHHBIE B COOT-
BETCTBHU C 3aKOHOJIATEIECTBOM YKPAaUHbI
YHHUBEPCUTETHI,
KOJUIG/KH, JIMLEH U T. JA., OCYIIECTBIIA-
IOIIME MOJIrOTOBKY CHELHAIUCTOB IS
HanumonansHolt  monuumu — YKpauHbl,
Hanumonansuoit reapauu Ykpaussl, [o-
CYNapCTBEHHOW MOTPAHUYHOM CITYKObI
VYkpaunsl, [ocynapcTBeHHOI MUTpalluOH-

aKaJAeMuHu, WHCTUTYTHI,

HOU ciyx0b1 Ykpaunsl u [ocymapcTBen-
HOW CirykObI YKpamHBI O 4Ype3BBIYAN-
HBIM CHTYaIHsIM.

Kpome Toro, B coorBerctBuu ¢ Ilo-
JIO)KEHWEeM 00 OpraHM3aliH TePBUYHOI
poQeCCHOHAIBFHON TTOATOTOBKH TIOJIHU-
LENCKNX, KOTOPBIE BIIEPBbIC IPUHATHI HA
cry)k0y B TIONUIMHU, CYOBEKTaMHU IpoO-
(eccHOHANBHON TOATOTOBKU SIBISIOTCSA:
1) mratHele PabOTHUKU YUPEKICHUH,
OCYLIECTBISIOMNX MPO(ecCHOHATBHYIO
MOATOTOBKY, IpUBIEKacMbleé K OpraHu-
3alUK U MPOBEICHUIO 3aHSITUI; 2) TONH-
LeiicKue, TOCYAAapCTBEHHBIE CIy’Kalllue
n pabotHuku opraHoB HarmonambsHOM
MIOJIMIIUY, CTIECIUAINCTEl IPYTHX YUpekK-
JICHUW, 3aBeIeHUN, OpraHu3alul, MpH-
BJIEKaeMble K OOECIIEUeHHIO IPOBEACHUS
3aHATHH 110 HANpPaBJICHUSM MOATOTOBKH
B COOTBETCTBHUHU C JCHCTBYIOIINM 3aKOHO-
JlaTeNnbeTBOM; 3) ciymiaren [7].

OnHako, Ha Halll B3I, BaXKHBIM 3Be-
HOM CHUCTEMBI TOATOTOBKHU KaJPOB OPTaHOB
BHYTPEHHHUX JI€Jl SIBISIETCSl IMOATOTOBKA
MOJIMLEHCKUX B BBICIIMX y4eOHBIX 3aBe-
JICHUSAX €O cHEeU(PUYCCKHMH YCIOBUSMU
o0yueHusi, OTHOCsIIAsICss K cdepe yrnpas-
nenuss MBI ¥ neHTpaIbHBIX OPraHOB MC-
TIOTHUTENIFHON BIIACTH, AEATEIBHOCTH KO-
TOPBIX HANPaBILIETCS W KOOPAHHHUPYETCS
Kabunerom MuHHCTpOB YKpawHBI 4epe3
MuHHUCTpa BHYTPEHHHX JIeJT, U3 KOTOPBIX
7 OCYIIECTBIISIIOT IMOATOTOBKY CITCIHAIIU-
cro Juist MBJI, HattmonanpHOM monumuu
VYkpaunsl u [ocynapcTBeHHON Murpanu-
OHHOHM CIy’)KObI YKpawHbL, 2 OCYIIECT-
BJIIIOT MOJATOTOBKY CHELHUATMCTOB TS
HammonanbHoit reapanu Yrpaussr; 1 ocy-
LIECTBIISIET TOATOTOBKY CIIELIMAIUCTOB AJIst
TocynapcTBeHHOIM MOrPaHUYHOM CITY)KOBI
VYKpauHbl; 2 OCYIIECTBIISIIOT TOATOTOB-
Ky CHeIManucToB s [ocymapcTBeHHO
CiryO0Bl YKpauHBI 110 Ype3BbIYAHBIM CH-
TyarusiM [8].

B coorserctBum ¢ m. 6 cr. 1 3akoHa
Vkpanusl «O BpIcmieM 00pa30BaHUI
BEICIIIEE BOEHHOE YydyeOHOE 3aBeleHue
(By3 co cienu(pUUECKUMH YCIOBUSIMHU 00-
yueHus) — BbIcIee ydueOHOE 3aBe/leHHe
roCylapCTBEHHOH (OpMBbI COOCTBEHHO-
CTH, OCYILECTBIISIOIIEE HA OIpPEAEIeH-
HBIX YPOBHSAX BBICIIETO 00pa3oBaHHs
MOATOTOBKY ~ KYpCaHTOB  (ciymiareneii,
CTY/IEHTOB), AaJbIOHKTOB JJs JajbHEU-
meid cmyx0bl Ha JOKHOCTAX oduiep-
CKOTO  (Cep>KaHTCKOTO, CTapIINHCKOTO)
WY HA4YaJIbCTBYIOMIETO COCTaBa B LIENAX
YIOBIETBOPCHUSI TMOTpeOHOCTEH MuHHU-
CTepcTBa BHYTPEHHUX Ael YKpaunsl, Ha-

HUOHAJILHON monuuun, BoopykeHHBIX
Cun YKpauHbl, IpyTHX CO3/1aHHBIX B COOT-
BETCTBUH C 3aKOHAMH YKpPaHUHbI BOMHCKHX
(hOpMHpOBaHMi, LEHTPAJIBHBIX OPraHOB
UCTIOTHUTENBHON BJIAaCTH CO CIeELHallb-
HeIM crarycoM, CiryObl 0e30macHOCTH
Vikpaunbl, Ciy:kObl BHEIIHEH pa3BeIKd
VYKpauHbl, IIEHTPAIbHOTO OpraHa UCIOJ-
HUTEIBHON BIACTH, PEaTU3yIONIEro rocy-
JIAPCTBEHHYIO MOJUTHKY B chepe OXpaHbl
TOCYJapCTBEHHOH TpaHUIbI, LEHTpalb-
HOTO OpraHa WCIIOJHHUTEIbHOI BIACTH,
KOTOpBI oOecrieunBaeT (HOpPMUPOBAHHUE
U pean3yeT rocy1apCTBEHHYIO TIOTUTHKY
B chepe rpaxnanckoi 3amuTsl [9]. Ta-
KM 00pa30M, 3aKOHOJATeNb Pas3iInyacT
BbICIIME y4YeOHbIE 3aBEACHHS CO CIIel-
U(PUIECKUMHU YCIOBUSIMU 00Y4EHHUS, OCY-
HIECTBIISIONINE TIOJArOTOBKY KypCaHTOB
C LIEJIBIO Y/OBJIETBOPEHUS NOTPEOHOCTEH
MBJI Vkpaunsl u HaumoHnansHOW monu-
. OTO CBHUJCTENbCTBYET, BO-TIEPBBIX,
0 HEOOXOJMMOCTH Pa3rpaHUYCHHs TaKUX
3aBEJICHUI, BO-BTOPBIX, 00 UX BAXKHOCTH
B IIPOLIECCE MOATOTOBKH MOITHUICHCKUX.

Kaxk yxe O6bu10 CKa3aHo, peopMupo-
BaHue cucteMbl MBJI BKkirOuaeT B cedst
BOIIPOCHI, CBsI3aHHBIE C pedopMmoit cu-
CTEMBI BEZIOMCTBEHHBIX YIEOHBIX 3aBejie-
Huil. Ilpennonaraercs, 4To pe3ylbTaToM
pedopMBI IOJDKHO CTaTh BBEAEHHE TPeX-
YPOBHEBOW CHUCTEMblI 00pa30BaHMs MOJIHU-
neickoro.

[epBeiii ypoBenb. HauanmbHas (mep-
BUYHAsT POQECcCUOHANIbHASI) MOATOTOBKA
HEMOCPE/ICTBEHHO B BBICHIMX Y4EOHBIX
3aBEJICHUSX CO CHEeHU(UUSCKUMH YCIIO-
Busimu oOyuenuss MBJI (yHuBepcurer,
aKaJieMusi, WHCTUTYT) U B ydeOHO-Tpe-
HUPOBOYHBIX LEHTpax (KOJUICKAX, YUH-
JMIIax), CO3laHHBIX Ha Oase rocyxpap-
CTBEHHBIX YUPEXKICHUN «YUeOHbIH LEHTP
MOATOTOBKH  IOJMIEHCKHUX», KOTOpPHIE
noquuHsATCS By3aM MBJI, aBnstoTcs ux
CTPYKTYpPHBIMH Y4€OHBIMU MOJpa3ielie-
HUAMH 0€3 CTaTyca OTAENILHOrO I0pUIH-
YECKOT0 JINIA ¢ COOIIOCHHEM TIPUHIUIIA
PETHOHAIILHOTO PACTIOIOKEHHSL.

VYuebHasi  MOArOTOBKA  OCYIIECT-
BISIETCS 10 ©IUHOMW, COIVIaCOBAaHHOM
¢ MunucrepcTBoM 00pa3oBaHHs M Ha-
yku u yTtBepkaeHHoi MBJI, oGpasosa-
TeNBbHO-TIPO()ECCHOHATBHON  ITpOrpaMMe
U MIpeayCMaTpUBAeT OBJIAJICHHE HaBBIKa-
MH TIPUMEHEHUS CHEIHAIBHBIX CPEJICTB
U OTHECTPENHFHOTO OpYXHs, Mep (u3m-
YEeCKOr0 BO3JICHCTBHS, COCTABIECHUE CIY-
KEOHBIX M MPOLECCYabHBIX JOKYMEH-
TOB, YIPAaBJIEHHE aBTOMOTOTPAHCIIOPTOM,
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BJIA/ICHUE KOMIIBIOTEPHBIMU U CIICLUAIIb-
HBIMH TEXHUYECKUMHM CpPEJICTBAMH, OCY-
IIECTBJICHUE CIIacaTelbHbIX Olepaluii,
JIOBpa4eOHOW MOMOIIHM, KOMMYHHKAIUH
1 OOIEHHUS C HACETICHUEM U T. [I.

Bropoit yposens. IlomroroBka B By-
3ax MBJI, kotopast Oymer OCyIIeCTBISITHCS
[0 aJIATHPOBAHHBIM K IEPBOMY YPOBHIO
(B cydae HEOOXOMMMOCTH) YU4eOHBIM IIPO-
TpaMMaM TIOATOTOBKH CIICIIHAIIFICTOB 00pa-
30BaTeNbHBIX CTENIEHEH MITaIIero OaKaiaB-
pa u GakanaBpa, ¢ HalpaBJIEHUEM T10 HTOTaM
TOCY/IAPCTBCHHOM aTTeCTallid B KOMILICK-
TYIOIIME OPTaHbl [UT1 Ha3HAYEHHs Ha JJOJDK-
HOCTH CPEIIHEr0 COCTaBa IOJIMIMU B TIOJ-
pasfeneHusx CIHeNCTBHS, KPUMHUHAIBHOM
TOJIMLIMH, TIPEBEHTHBHOI M APYTHX CITyXKO.

Ha sTom e ypoBHe OyzneT ocyuiect-
BJISITBCS MTO/ITOTOBKA CIEIMACTOB 00pa-
30BaTEJIbHOIl CTEIICHN MarucTpa, a TaKKe
MOJITOTOBKA HAy4YHO-IIEAarOrMYEeCKUX Ka-
JIPOB HAy4YHBIX CTereHeil JoKTopa (uio-
conu 1 TOKTOpa HayK C HA3HAYCHUEM Ha
JIOJDKHOCTH HAYYHOTO M HAyYHO-IIeNIaro-
rUyeckoro cocrasa By3oB MB/I.

HaGop na oOyuenme Oyner mnpoBo-
JIUTBhCSL Ha YCIOBMSAX KOHKypca Ha Oase
MOJTHOTO O0IIEero cpenHero oOpa3oBaHus,
BBICIIIEIO HEIOPUIANYECKOro 00pa3oBaHMs
oOpa3oBarenbHOW CTerneHu OakaiaBpa, a
TaKKe HA OCHOBE KBAIU(DUKAIMU IIOJIH-
LEUCKHID (PU HATUYUU TTOJIOKUTEILHOM
XapaKTepUCTHKU U KeJIaHus paboTaTh Ha
JIOJDKHOCTSIX CPEIHET0 HavaJIbCTBYIOIETO
COCTaBa), MOJTyYCHHOH Ha IEPBOM YPOBHE.

Ha »Tom ypoBHe Oymer ocymiect-
BJISITBCS TIOBBILICHHE KBATH()UKALMU T10-
JUIEHCKUX CPEIHEero cocTasa (pa3 B TpH
TO/1a) WM TeX, KTO IepeMerniaercs: Ha 00-
Jiee BBICOKYIO JOJDKHOCTB (3a4MCIISETCS
B PE3ePB Ka/IpOB).

Tpernit yposens. [Toaroroska (mepe-
MOJI'OTOBKA, MOBBIILICHUE KBATU(HUKALINH)
PYKOBOJSILIIETO COCTaBa B COOTBETCTBUU
¢ y4eOHBIMHM INpOrpaMMaMHd IO YIIpaB-
JICHYECKHM HampapJeHHAM (yNpaBlieHUE
U aJMUHHUCTPUPOBAHHE M T. JI.) B Teue-
HHe 3 MecsieB. Takas MoAroroBka Oyner
OCYHICCTBIATHCS Ha O0a3e HarpmoHanbHOM
aKaJleMUH BHYyTpeHHUX 1ei. Habop Ha 06-
ydeHue OyJeT MPOBOANTHCS Ha YCIOBHSIX
KOHKypca Ha 6a3e oOpa3oBaTenbHON cTe-
nern Maructpa. K ygacturo B KOHKypce
OylyT IOIYCKaThCsl JIMIA CPEJHEro Co-
CTaBa TOJMIMH, KOTOPBIE 3a MEPUOA He-
MPEPBIBHOM CITyKObI MOI0KUTEIBHO cedst
3apPEKOMEHJIOBAJIN U HM3bSIBUIIN JKEJIaHUE
paboTaTh Ha PYKOBOISIIMX JIOJIKHOCTSX
(3aumcreHsl B pe3epB KaapoB) [8].

Ilonuneiickue, KOTOpble BHEpPBbIE
MPUHSTHI Ha CITy’KOY B TIOJUINH, C IIETBIO
TIOJYYEHHUs] CHEeNUATbHBIX HABBIKOB, He-
O0OXOIUMBIX TSI BBITTOTHEHUS (DYHKITUHA
TIOJIIINY, OOSI3aHBI TPOHTH TIEPBHIHYIO
poeCCHOHANBHYIO MOATOTOBKY MO CO-
OTBETCTBYIOIMM Y4EOHBIM IpOrpaMMaM
(mnaHam), yTBEp)KISHHbIM MuHHCTEp-
CTBOM BHYTPEHHHUX JIe]l YKPaUHBI.

Kak orBeT Ha coBpeMeHHbIE MOTpeO-
HOCTH U 3aIPOCHI 001IECTBAa OTHOCUTEIIb-
HO Ka4eCTBEHHOW MpodecCHOHATBHON
MOATOTOBKH IMOJHMLEHCKUX, Ha BOJHE
peOpMUpPOBaHUS  CHCTEMBI  BHYTPCH-
Hux gea 5 uronst 2017 . B COOTBETCTBHH
¢ Ilpukazom HamuonansHoil nonuuuu
Vkpannsl Obput0 coszmano [ocymapcTBeH-
HOE YUpexIeHHe «AKaaeMus TaTpyIbHOI
nonuuny. [T1aBHas 3amada AxagemMun —
obecrieueHre OpraHW3alUH TTEPBUIHOM
npo(heCCHOHATIBHOM TIOJrOTOBKU B COOT-
BETCTBUU C MEPENOBBIMA YKPAHHCKUMH
U MEXyHapOJAHBIMU CTaHAapTaMU.

OcHoBHas 1efb AKaJeMHH HaTpyJib-
HOU TOMUIMU: HAy4UTb, IOATOTOBUTH,
BOCIUTATh IOJMIEHCKOr0 HOBOTO IIO-
KOJIEHHsI KaK 4eloBeKa M JMYHOCTb, KO-
TOpasi peaJn3yeT B CBOCH JESTENbHOCTH
TPH IJIaBHBIX NMPHUHIHNA — «HeCTHOCTHY,
«IIpodpeccnonammsm», «CaMOOTBEpKEH-
HOCTBY; JICHCTBYET B COOTBETCTBHH C 3a-
KOHOM, PYKOBOJICTBYSICH 3/IpaBBIM CMBIC-
JIOM W peanu3ysl 3aJadd IOJIHIEHCKOro
ynpaeineHus. B Akagemun mnaTpyibHOR
MOJMHAIUY TOTOBAT HOBOE IOKOJIEHHE II0-
JIMLENCKUX, YYHUTBIBAsi OCHOBHBIE KOH-
uentel Crparerus MuHHCTEPCTBAa BHY-
TpeHHUX jea Ykpausl — 2020, a UMEHHO
Takue TP OCHOBHBIX  HAlpaBICHUS
pedopmupoBanus, kak «TBost Ge3omac-
HOCTBY», «TBOs 3amuTa», «TBOM cepBHUCY.

OO6yueHue Ha Kypcax IepBHYHOI Ipo-
(heccHOHATIBHOM TMOATOTOBKH OCYLIECT-
BIIIETCS B (hopMare TPEHUHIOB, YTO 0be-
CIIEYMBACT TOTPY’KEHNE B MPAKTUIECKYIO
NeSITeNbHOCTh  KaHAWJAaTa Ha  CIyXOy
W TI03BOJISIET MPUOIN3NTHCS K PeabHBIM
YCIIOBHSIM HeceHHs1 ciyxObl. [Ipumene-
HHE HOBBIX IPUEMOB, METOJIOB 1 METOAMK
0o0y4eHHUsl J1aeT BO3MOXKHOCTb TapMo-
HUYHO COYETaTh TEOPETHUYECKHE 3HAHMS
¢ IpakTuKoil ux npumenenus [10, c. 97].

ONHAKO HECKOIIBKO MPOTHBOPEUNBBIM
MPEJICTABIISIETCS] HOBOBBEJICHUE IO CO3/1a-
HHIO Y4EOHBIX IIEHTPOB B COCTABE BBICIIINX
yueOHbIx 3aBenenuit MBJI, koTopsie, 1mo-
MHMO TIPOYETO, aKKyMYJIHUPYIOT BECh KOM-
IUIEKC TPO(ECCHOHAIBHON TIOATOTOBKU
MOJUIEHCKOTO  (HaYaIbHYIO TOJTOTOBKY,
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npodeccroHanbHOE 00pa3oBaHUE M I10-
BBIIIIEHNE KBaJM(UKaum), Beab CT. 33 3a-
koHa Ykpaussl «O BbICIIEM 00pa30BaHUM
[IpeyCMaTpUBaeT, YTO CTPYKTYPHBIMH
TIO/Ipa3/JeIeHUSIMH BBICILIET0 Y4eOHOro 3a-
BeJICHUs SIBIISIIOTCS (paKynbreT, Kadenpa,
oubnuoreka [9], 4To He MO3BOJISIET B Oy/Iy-
LIeM HaJuIeXkKalmM o0pa3oM OIpeieIuTh
craryc neHTpoB. Kpome Toro, HazieneHue
HMEHHO Y4YeOHBIX LICHTPOB BCEM KOM-
IUIEKCOM TTPO(ECCHOHANIBHOMN MOATOTOBKH
MOJIMLICHCKUX HUBEJHPYET TPEXypOBHE-
BYIO CHCTEMY MOJTOTOBKH, BEIb HX JCsi-
TENBHOCTH MOAMEHSIET co00ii By3sl MBI,
CTPYKTYPHBIM TIOJIPa3/IC/ICHHEM KOTOPOTO
OHH SIBJISFOTCSL.

IoaroroBka Oyaylux NpaBOOXpaHH-
Telel K Npo(heCCHOHANBHON AeATeNIbHO-
CTH BO BpeMsi 00yUYEHHS B BBICIIEM Y4eO-
HOM 3aBEJICHUH CO crenuduieckumu
YCIOBUAMHU 00y4YeHHUS — LieJIeHaNpaBIICH-
HBI, OPraHW30BaHHBIM, JUHAMUYHBII
MIPOIIECC, aJanTHPOBAHHBIA K YCIOBUSIM
Oyayuieli npodeCCHOHAIBHOW JesITeIhb-
HOCTH. Pe3yJbTaroM MOATOTOBKH SIBIIS-
€TCs TOTOBHOCTh KYPCaHTOB K CaMOCTO-
STEILHOMY BBIIMTOJHEHHIO MOCTABICHHBIX
3aa4 (yCBOCHHE HMH COOTBETCTBYHOIINX
3HaHWI; OBIAJICHUE YMCHUSMH U HaBbI-
KaMH{, HEOOXOAWMBIMH B MpPOQeccHo-
HaJIbHOM JAEATEeNIbHOCTH; MpUOOpeTeHue
OIbITa MX OCYIIECTBICHUS M TBOpYE-
CKOTO NPUMEHEHUs; COPMHUPOBAHHOCTH
MM03HABATENBbHON M TMpodecCuoHaTbHOMN
MOTHBALIMH, OCO3HAHUE COL[MAJIbHON He-
00XOAMMOCTH ¥ IIEHHOCTH TPOdeccun).
Iporecc 0OyueHus B BBICIIEM y4eOHOM
3aBE/ICHHUH CO CIICIM()UUECKUMHU YCIOBHU-
SIMH 0OY4YEeHHUS TTO3BOJIIET CHOPMUPOBATH
y OyAyLHX CHEHHAIUCTOB HEOOXOIUMBIC
B NpO(ECCHOHANBHON  JeSITENbHOCTH
3HaHHs, YMCHHS, HaBbIKH (TIPaBOBbIC,
FOPUMYECKHE, COLHANIbHBIC, TeAaroru-
YecKHe, MCUXOJIOTHYECKHEe U JIp.), BOC-
IUTAaTh M Pa3BUTh NPO(ECCHOHAIBHO
Ba)KHBIE YEPTHI U Ka4eCcTBa JTMYHOCTH.

IpodeccuonansHoe 00yueHne MOH-
LEHCKUX BKIIIOYAET B ¢e0sl OCIIeTUILIOM-
HOEe 00pa3oBaHHE M CIY)KEOHYIO MOIro-

TOBKY.
Tocnemumaomuoe odpaszoBanue (Io-
BBIIICHUE  KBAIM(UKAIIUM)  OCYIIECT-

BIISICTCSL HApsly C OCHOBHBIMH YPOBHS-
MH TIpo(h)eCCHOHATIBLHOTO 00pa3oBaHUs
u (QyHKIHMOHHpYET Kak Ha 0a3e By30B
MB/] (¢ y4eToM BO3MOXKHOCTEH HCIONB-
30BaHMs y4eOHO-TPEHUPOBOYHBIX IICH-
TPOB), TaK U B (OopMe CIykeOHOW TOoJ-
TOTOBKM HEIOCPEJICTBEHHO B OpraHax
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HanuonanbHolt monmuuuu YKpauHbl Ha
Mecrax. PeanbHOe BOIUIOIIEHHE OJIHOTO
13 [VIABHBIX IIPUHIUIIOB «O00y4YeHUs B Te-
YeHHE XKU3HI» 03HAYACT, YTO HE3aBHUCHMO
oT cTaxka pabOThI, BBICIYTH JIET, 3aHUMa-
eMOIl JOJKHOCTU MOJHLEHCKUN JTOKEeH
3aHMMAThCsl YCOBEPILICHCTBOBAHUEM CBO-
X NpodecCHOHANBHBIX 3HAHUH, camo-
oOpa3oBaHHEeM. YKa3aHHBIC TIOJOKEHIUS
HAIIUTH CBOE 3aKpeIuIeHue B 3akoHe YKpa-
nHBl «O BBICIIIEM 00pa30BaHHUI.
IoBbimeHne kBamupuKanuy (pacuu-
peHue npoduisi) Kak MpUOOpPETeHUE JIH-
1IOM 3HaHUI ¥ HaBBIKOB JUISl BBITIOJHEHUS
JIOTIONIHUTENBHBIX 33/1a4 U 00s3aHHOCTEH
B paMKax CIICIUaJbHOCTH 3aCiTy’KHBAaeT
ocoboro Buumanus. [To muennto B. Bene-
mukroBa, H. Mummna u H. Knemnapckoro,
TOBBIIICHHE KBATU(DUKALIMI — 9TO MPOLIECcC
(bopMupoBaHKs 3HAHUI, YMCHUN 1 HaBbI-
KOB, KOTODBI SIBJSETCS HEMPEPHIBHBIM
1 HE 3aBUCHUT OT BPEMEHH U YCIIOBHI TPY-
J1a, TO €CTh ITO SIBISIETCSI 0OS3aHHOCTBHIO
COTPYZHHKOB OPraHOB BHYTPEHHHUX JIeI
1 OTHOBPEMEHHO 3aJIOTOM Ka4eCTBEHHOTO
BBITTOJTHEHNST UMHU CITY)KEOHBIX 00s13aHHO-
creii [11]. TloBblmenne kBanupuKauu —
9TO PACUIMPEHHE JHMIOM YKe INpuoodpe-
TEHHbIX pPaHeEe 3HAHUH B COOTBETCTBHHU
C pa3BUTHUEM HAyKH M TEXHUKH, COBEp-
LIICHCTBOBAHHE HAaBBIKOB, HEOOXOAMMBIX
B paboTe, MOBBILICHHE CBOETO Hpodeccu-
OHAJILHOTO YPOBHS C HCIOJIb30BaHUEM MO-
JIOKUTEJIFHOTO OIIBITA B padoTe.
City»e0OHast TIOrOTOBKA — 3TO CHCTE-
Ma MEpOIPUSTHI, HANPABICHHBIX Ha 3a-
KpeIUICHHE U OOHOBJICHHE HEOOXOIMMBIX
3HaHWil, YMCHUI W HaBBIKOB pabOTHHKA
MOJIUIMU C YYeTOM OIepaTHBHON obcTa-
HOBKH, crelu(uKy 1 npouist ero ore-
paTtuBHO-CITy)XeOHOU JesiTeIbHOCTH [6].
Cremtyer OTMETHTb, 4TO Cly)XeOHas
MO/ITOTOBKA — 3TO 00y4eHue 0e3 OTpbIBa
OT BBIIOJHEHHS MOIULEHCKUMU CBOMX
CIIy’)KeOHBIX 00s3aHHOCTEH, BeIb y IIO-
JTUIENHCKHX, B CHITY ClieHU(UKH TPYIOBOI
JEATEIBHOCTH U KaJPOBOI'O HEKOMILICKTA
B IOJPA3/ICICHUSIX MOJHULIUM, YacTO He
XBaTaeT BPEMCHHM HAa IOCTOSHHBIC BbI-
€3/l B y4eOHbIC 3aBEJCHUS ISl yIIy-
OJlieHMsl 3HAHMH W OBIAJCHUS HOBBIMU
HaBbIkamMH. [To3TOMy 4acTe y4yeOHOH Ha-
IPY3KH TMOJUICHCKUN TOoNydaeT B TOJ-
pasJeneHun, e OH HPOXOIUT CIyskOy.
Hecmotpst Ha TO, uTO CcityxeOHast TOf-
TOTOBKa NPEICTaBIseT COOOH KOMILIEKC
MEpONPHATHH, OCYLIECTBIsIEMbIX Oe3 OT-
pbIBa OT IPAKTHYECKOH AEATENbHOCTH,
OT/ICJIbHBIE BHIbI CIIY)KEOHOI MOArOTOB-

ku (HanpuMmep, (GYHKUHOHAIBHOI) He-
00XOZIMMO MPOBOJHUTH MOJI MPUCTATBHBIM
HAay4YHO-METOJMYECKUM  PYKOBOJCTBOM
CICIHATN3UPOBAHHBIX  I1EarOrHYeCKUX
KaJIpOB BEJIOMCTBCHHBIX BY30B. Takoe
BHHMaHHE K JTOMY acClEKTy OOy4YeHHs
00yCIIOBIEHO 0CO0OH BaXKHOCTBIO 3TOMH
4acTH (PYHKLHOHAIBHON IOATOTOBKHU JUIs
KQ)XI0T0 NPABOOXPAHUTENS KaK 4YesIOBe-
Ka, MPU3BAHHOIO 3aIlUIIATh FPAKAAH OT
IIPOTHBOIIPABHBIX IOCATATENILCTB HA HX
mpaBa 1 CBOOOIBI.

Heo0OXoquMo MOAYEpKHYTH, YTO pa-
OOTHHKH IPAKTUYECKOTO TOJpa3eiICHHs
npoeCCHOHANIBLHOTO OOyYeHHsI W WH-
CTPYKTOPBI JOJDKHBI HAXOAUTHCS B IIOCTO-
SIHHOH B3aMMOCBSI3H C TIOJpa3IeICHUSIMU
npoUIbHEIX Kadeap BBICIIMX Y4eOHBIX
3aBEACHUH CO Crenu(pUUecKuMH ycIo-
BUSIMH OOY4YCHHS MyTeM TPOBEICHHS CO-
BMECTHBIX 3aHATHH TPEHHHIOBOTO THIIA,
COBMECTHO C TperojiaBareIsiMu paspada-
TBhIBaTh HAaY4YHO-METOIMYECKHE PEKOMEH-
JIALUH TI0 [IPOBE/ICHUIO 3aHATHH.

BaxHO OTMETHTB, YTO BEJOMCTBEH-
Has cucteMa oOpa30BaHUs SIBIACTCS Op-
TraHMYECKUM 3BEHOM TOCYJapCTBEHHOM
00pa30BaTEeNbHOM CUCTEMBI YKPAaUHBI, HO,
B OTJIMYUE OT OPUEHTALIMH Ha TOATOTOBKY
CIEIHAIUCTOB LIMPOKOro Hpouis, Ha-
IIpaBJICHA, MPEX/E BCEro, Ha KauyeCTBCH-
HOE KaJpoBoe 00ecIieueHne KOHKPETHBIX
obnacTell JesTeNbHOCTH HOMUIHHU. Pe-
[ICHHE 3TOH KOMIUICKCHOH TMpOOIIeMbI
IpeIyCMaTPUBACT OCYIIECTBICHHE pPa3-
HOYPOBHEBOH Ipo(decCHOHAIbHON T0J-
TOTOBKH CIIEIIHAIHCTOB B cepe OophOb
C IPECTYIUICHUSIMU B PA3JIMUHbIX cdepax
OOILECTBEHHOI JKM3HHM, CO3JaHHE Be-
JIOMCTBEHHOH 00pa30BaTe/ibHON CHCTe-
MBI, KOTOpasi CIIoCOOHa K CaMOpPa3BUTHIO
C y4ETOM OTEYECTBEHHOTO 1 3apy0eXHOT0
OIBITA Paj MOJITOTOBKH BBICOKOKBAJIH-
(buupoBaHHBIX TpaBooxpanuteneii XXI
B., cO3maHui0 3()(HEKTUBHOW CHCTEMBI
MO/ITOTOBKH KaJpoB iisi MHUHHCTEpCTBA
BHYTPEHHHX Jen Ykpaussl [12, c. 90-98].

BbIBOBI. YUHUTHIBASI BBIILICH3IOKCH-
HOE, MOXKHO YTBEpXKIaTh, 4TO Ipodec-
CHOHAJIbHAsl TIOATOTOBKA IOJUIEHCKUX
B YKpauHe HaXOIUTCS Ha CTaJUHM H3Me-
HEHUH W 3BOJIOLUM B IIPOEBPOINEHCKOM
HAITPABJICHUH KaK BaXKHAs COCTABIISAIONIAS
pedopmer MBJI Vkpaunsl. [logaroroBka
COTPYJHUKOB TOJIMIIMH BO3JIAraeTcsi Ha
Pa3BETBICHHYIO CHCTEMY BEIOMCTBCH-
HBIX Y4eOHBIX 3aBEJCHUI, B YHCIO KO-
TOPBIX BXOJST CO3/IaHHBIC B COOTBET-
CTBHH C 3aKOHOJATEIILCTBOM YKPaHHBI

YHUBCPCUTETHI,

aKaJleMHY, HWHCTHUTYTHI,
KOJUIEJDKH, JIUIEH U T. JI., OCYIIECTBIIS-
IOHIME TIOATOTOBKY CIEIMAINCTOB IS
HanumonansHoit  nonuuuu — YKpauHsl,
HanumonansHoil rBapauu Ykpaussl, [o-
CYIapCTBEHHON MOTrPAHUYHOU  CITY>KOBI
VYkpaunsl, [ocynapcTBeHHONW MHrpanu-
oHHOU cnyx0bl Ykpaunsl u [ocymap-
CTBEHHOH CIIy’KOBI YKpauHBI 110 YpE3BbI-
yaiiHeIM cutyauusam. IIpu sTom Benymias
pONb TPHHAMICKUT BBICIIUM yICOHBIM
3aBEJICHUSIM CO CIEHU(PUISCKUMHU YCIIO-
BUSIMH 00y4EHUSI, TIOCKOJIbKY IMEHHO OHH
OCYIIECTBISIIOT KOMIUIEKCHYIO ITOJTOTOB-
Ky cnenpanuctoB. OHAKO ClIeyeT OTMe-
THUTH, YTO C NPUHATHEM 3aKOHA YKpauHbI
«O HaunoHanbHOW TONUIMKY» BO3HHUK
pSil OpraHM3alMOHHBIX BOINPOCOB, CBS-
3aHHBIX C CHCTEMOH 00pa30BaHMs MOJIHU-
LEHCKUX, KOTOPBIE A0 CUX MOP OCTAIOTCS
HepemeHHbpIMU. Hanpumep, 10 xoHua He
oIpesielieHa CHCTeMa BBICIIEro 00pa3zoBa-
HUSI, POJIb BBICHINX Y4YEOHBIX 3aBEIACHUI
co creu(UUeCKUMH yCIOBHAMH 00yue-
HUSI B 9TOH CHCTEMe, OCTAIOTCSI OTKPBITHI-
MH BOIIPOCHI CPOKOB OOy4YEHHs, IpaBo-
BOTO CTaTyca HayYHO-TIEAarorHIecKoro
coctaBa U ToMy nopobHoe. Tpebyer pe-
IIEHUs] BOTIPOC TPABOBOTO OIpEIEICHUS
CTaTyca BBICIINX y4eOHBIX 3aBEACHHI CO
crenu(pUUeCKUMH YCIOBUSIMU O0yUYeHUs,
MOCKOJBKY ~OTCYTCTBUE HAJUIEKAILETO
HOPMAaTHUBHO-TIPABOBOTO  OIPEAEIEHUs
craryca By3a cuctembl MBJI Biuser Ha
YCIICLIHYIO pealn3aluio peopMbl M0JIU-
IIUH B IIEJIOM.

Ha coBpemeHHOM sTame ans Ykpau-
HBI OJHOU M3 BaXKHEHIITNX 3a7a4 SIBJIICTCS
JabHeHIee pa3BUTHE MPOQECCHOHATb-
HOW TIONTOTOBKH MOJNUIEHCKUX, HAIpaB-
JIeHWEe YCWJIMH Ha CO3/aHHE OINTHMAab-
HOW CHCTEMBI CyOBEKTOB MOATOTOBKH
KazipoB U obecrieuenust ee dPHeKTUBHON
paboTel myteM pedopMHpOBaHUS aaMHU-
HUCTPATHUBHOM CHCTEMBI, BHEJIPEHHs HO-
BOM KaZpOBOW MOJIMTHKH, MOAJEPKAHHS
U Pa3BUTHUSL BBICOKOTO MPOQeCCHOHAIN3-
Ma MOJTHLEHCKUX.
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