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SUMMARY

The article deals with the analysis of the interaction of the state, society and religious
organizations, which have formed during a long historical period, and their influence on
political processes, as well as the activities of state structures on ensuring freedom of
conscience and religion. It is proved that the main values of modern civilization, namely:
democracy, human rights, the concept of a social state, the rule of law, civil society are
genetically related to Christianity. The state has no criteria for determining the truth of
religion — it only has the duty to stand on guard of rights and freedoms of its citizens.
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HUCTOPUKO-®PUTOCOPCKHUE ACHEKTHI B3AUMOJENCTBUA
TF'OCYJAPCTBA, OBIIECTBA U HEPKBU

KOpnii MAKJIA,
KaHAUJaT FOPpUANICCKUX HAYK, JTOLCHT,
JIOLEHT Kadeapsl 00LIenpaBoBbIX AUCHUIUINH (akynpreTa Ne 6
XapBKOBCKOFO HAllMOHAJIBHOTO YHUBEPCUTETA BHYTPECHHUX JCIT

AHHOTALUA

Crarbsi MOCBSIIEHA PACKPBITHIO B3aMMOJIEHCTBHS TOCYyIapcTBa, O0LIECTBa U pe-
JIMTHO3HBIX OPTaHW3alllil, KOTOPblE 0OPa30BBIBAIKCH Ha MPOTSHKEHUH JJIUTENBHOTO
HCTOPHIECKOTO TIEPHO/IA, U UX BO3IAEHCTBUS Ha MCTOPUYECKHUE TIPOLIECCHI, & TAKKE e~
TENBHOCTH TOCYIAPCTBEHHBIX CTPYKTYP M0 0OECIIEUEHUEO CBOOOJIBI COBECTH M PEIIUTHH.
JlokasaHo, 4TO OCHOBHbBIE LIEHHOCTH COBPEMEHHOM IIMBHIIN3AIMU, B YACTHOCTH JEMO-
Kparusi, T[paBa 9eI0BeKa, KOHIEINS COIMAIBHOTO TOCYIapCTBa, BEPXOBEHCTBO MpaBa,
TPaKIaHCKOE OOIIECTBO, N'€HETHYECKU CBS3aHBI C XPUCTHAHCTBOM. [0CYIapcTBO HE
UMEET KPUTEPUEB OIPEIETEHNS HCTUHHOCTH PEJIUTHH, OHO HMEET TOJIBLKO 00A3aHHOCTD
CTOSITH Ha CTPAXKE MPaB U CBOOOI CBOMX TPaK/IaH.

KuroueBbie ciioBa: rocymnapctso, ¢unocodusi, 00miecTBo, penurus, cBodoaa co-
BECTH, OOILIECTBEHHAs KU3Hb, PEJUTHO3HBIE OPraHM3AIMH, PETMIHO3HbIE OOIIECTBA,
rpaxIaHCKoe 0OIIEeCTBO, OOIIECTBEHHBIC OTHOIICHHS, TOCYIapPCTBEHHAS BIIACTb.

Introduction. The mechanisms of in-
teraction of the state, society and church
are considered in the cultural, historical,
social, and legal aspects from the stand-
point of political science. The civil
society, as a component of the state, is
a model of social development that offers
balanced mutual control and mutual limi-
tation between state bodies and non-state
entities (institutions of civil society) to
supervise over the activities of state bod-
ies. At the same time, non-state structures
have to correlate their own actions with
the laws and take into account the objec-
tive needs of the state.

Such foreign and domestic scientists
as S. Aleksieiev, V. Babkin, G. Berman,
M. Koziubra, O. Kostenko, V. Nerse-
siants, A. Sukhov, D. Uhrynovych,
A. Zakhovsky, S. Tokariev, M. Andri-
anov, A. Kolodnyi, A. Poleshko, P. Ra-
binovych and others made significant
contributions to the study of various as-
pects of this problem.

The purpose of the article is to
study the relations of the church, society
and state through an analysis of the main
legislative acts that regulate and legiti-
mize the existence of religion and church
in society, in particular, ensuring the de-
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gree of freedom of conscience and re-
ligion of individuals and the activities
of religious organizations.

Methods and materials used in
the research. The state and institutions
of civil society, with all differences be-
tween them, have one goal — to consol-
idate the society. However, the mech-
anisms of consolidation, as well as
the mechanisms of internal interaction,
are opposite. Civil society institutions
unite people, providing them with
the opportunity to realize their own
interests freely, and the state as a spe-
cial institution influences by means of
coercion.

Touching upon the historical as-
pects of the problem, one can state that
the history of the relationship between
church and state dates back to the Ro-
man era. Roman emperors proceeded
from the idea of complete power over
the world. The sovereign power was
sacred. In this context, N. Berdi-
aiev wrote: “A sovereign, unlimited
and self-sufficient statehood in all its
historical forms, past and future, is
the result of the deification of the will
of man, many or all <...> is the religion
of the human, the subjective and condi-
tional, placed on the place of the divine
religion...” [1, p. 41].

The attitude of the Romanian em-
perors to the spread of Christianity in
the first 300 years of its existence has
evolved from indifference to persecu-
tion. However, persecution of the church
not only did not destroy the Christian
church, but also strengthened it and pro-
moted spreading.

In addition, we note that in the 4"
century AD, the first Roman emperor,
who realized that the state and the Chris-
tian church could interact, was Con-
stantine the Great. He realized that
the Christians, who lived in the cata-
combs and were persecuted, did not lose
their faith and did not show hostility
to power, the Christians showed them-
selves as a nondestructive, transform-
ative force. In 313, the Edict of Milan
proclaiming toleration was issued. It
gave “Christians and everyone else ab-
solute liberty (liberam potestatem) to
profess the religion that they consid-
ered being the best” [2, p. 163]. In 323,
Christianity was declared an official

religion of the Roman Empire. Under
the influence of the church in the Ro-
man Empire, many laws in relation to
slaves were liberalized; norms concern-
ing marriage, family, divorce, women's
status, etc. changed. In general, Christi-
anity ennobled the traditions of society,
contributed to the development of char-
itable institutions and the elimination
of many rough practices, such as, for
example, gladiatorial battles.

Based on the notions of the ideal of re-
lations between the church and the state,
as well as the historical and cultural pe-
culiarities of one or another state, it is
possible to determine three main forms
of their interaction:

1. In the western parts of the Roman
Empire, where the state appropriated
power and many functions of the church,
such form as caesaropapism was creat-
ed. In the modern world, caesaropapism
is more manifested in Protestant coun-
tries (Great Britain, Sweden, Denmark,
Greece), where there is one or more
state churches.

2. Another form, on the contrary,
involves subordination of the state to
religious institutions. In this type of re-
lationship, an independent state power
is practically absent. In Christian states,
such a form of government is known
as papocaesarizm. It is a characteristic
feature of the Catholic states in which
the Pope, the Roman high priest, has
not only church power but also state
one (as well as a number of Islamic
states, where the chief cleric is above
temporal authority). In accordance with
S. Prokofiev, the church proclaiming it-
self a state is Catholicity, and the state
proclaiming itself a church is Catholi-
cism [3].

3. In Byzantium in the 6" centu-
ry AD, the principle of symphony in
the relationship between the church
and the state was formed. Further con-
solidation of the allied relations be-
tween the church and the state was
characteristic feature of the Byzantine
Empire after the division of the Ro-
man Empire into the Western Roman
Empire and the Eastern Roman Empire
in 395. Byzantine emperors often act-
ed as ardent defenders of the church
and Orthodoxy, they used the authority
of the church to strengthen statehood.
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The characteristic feature of the legisla-
tive creativity of that period (8" century)
was the desire to influence on the mo-
rality of people and the entire range
of relations between citizens by means
of legal norms. The church was an ally
of the state in that process.

The basic concept of the Byzantine
model of the church and state relations
comes to the following: the church
stands above the state, in such a way,
the Canon is above the Law — “the Sec-
ular and Holy power are treated one
another as body and soul; they are nec-
essary for a state system in the same
way as body and soul for a living per-
son. The prosperity of the state lies in
harmony and consent” [4, p. 8]. How-
ever, this model could only be used in
a multi-confessional state (that is, one
recognized state religion) with a Chris-
tian head. For lack of these conditions,
it is utopia to rely on the implementa-
tion of the symphony of the authority
and the church.

The Reformation processes had
great consequences for the church in
Europe. The Reformation initiated
a new phenomenon of culture, which
characterized its current state of secu-
larization. The Latin word “secularus”
means laical, secular, and first this term
meant the transformation of church
property into secular one. Today it has
a much wider and deeper meaning. Sec-
ularization means denial of religion in
all spheres of public life. First, Europe-
an secularization included church prop-
erty (financial values), and then church,
religious ideas. Gradually, the concept
of “secularization” acquired a political
sense, according to which the secular
ruler had no needs of any church legit-
imization, while the spiritual authority
had to continue to meet the require-
ments of the state. N. Smelzer defines
this phenomenon as “a process in which
belief in the supernatural and its related
rituals is called in question, and institu-
tions of religion lose their social influ-
ence” [5, p. 483].

The first significant secularization
of the church property took place in
the Frankish Empire (Frankish period)
and it was carried out by the Carolingi-
an Majordomo C. Martel. Thus, the eco-
nomic power of the church was limited,
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since under feudalism power was based
on the possession of estates. For centu-
ries, the church protested against this
first wave of secularization. The forma-
tion of national and territorial states led
to the second wave of secularization,
which was promoted by the Reforma-
tion. That wave acquired a slightly dif-
ferent shade — the reformers emphasized
not so much the alienation of church
property, but the idea, according to
which nobody had state power except
secular leadership.

Subsequently, the concept of secu-
larization became ideological and po-
litical. The last stage of secularization
is the Soviet period, which was held
under the motto of the socialization
of property. In general, secularization
is nothing more than a consistent imple-
mentation of one of the ideas of the pro-
gram of the European Enlightenment.
Secularization, which for centuries has
been legal in terms of the expropriation
of church property, attracted all aspects
of culture in many countries of the world
over the last decades. Historically, un-
der the influence of secularization,
there were other principles in which,
in the modern world, relations between
the state and the church were estab-
lished in different countries. The prin-
ciple of separation of the church from
the state is one of them. The genesis
of this principle has two forms.

In Europe, this division was the re-
sult of anticlerical, anti-church strug-
gle (secularization in the ideological
and political context) when the state re-
lates itself to one or another anti-Chris-
tian or anti-religious ideology. This
principle establishes non-interference
of the state in the affairs of the church,
but at the same time limits its place
and role in the life of society, depending
on the ideology that the state professes.
France, which survived the revolution
of 1789, was the first country in Eu-
rope where the church was separated
from the state. The French bourgeoisie
(its separate representatives), which led
the revolution, declared the war not only
on the aristocracy, but also on the Chris-
tian faith and the clergy.

There was another genesis of this prin-
ciple. The first state to adopt this principle
was the United States of America. In 1791,

the Bill of Rights was adopted, in which
the principles of the relationship between
the poly-confessional state and the state
church system were formed [3].

The principle of the radical separa-
tion of the church from the state provided
for mutual non-interference in the affairs
of each other, the liberty and independ-
ence of religious communities, the neu-
tral character of the state in relation to
all religions. Unconditionally, the prac-
tice of coexistence of the state and reli-
gious denominations is unlikely to allow
the state to observe the absolute neutral-
ity. Nevertheless, in the United States
of America, the majority of believers
are Christians, and therefore the pres-
ident swears on the Bible oath. Peo-
ple celebrate state Christian holidays,
and the moral values of the Christian re-
ligion are recognized as fundamental in
the relationship among them. In this re-
gard, it would be appropriate to mention
the concept of “civil religion”, first used
by J.-J. Russo in “The Social Contract”
in 1762, and developed by E. Durkheim
in “Elementary Forms of Religious Life”
in 1912, which means beliefs, symbols,
rituals and institutions that legitimize
the social system and unite people in
an attempt to develop political goals.
The fact is that one of the components
of civil religion in the United States is
the elements of the Jewish and Christian
tradition [3].

In practice, a number of modern
states formed other forms of church
and state relations, they are different
from the radical separation of the church
from the state, when the church has
the status of a private corporation or
has a state character. Great Britain,
Finland, Norway, Denmark and Greece
keep state church ideology. In Germany,
the Catholic, Evangelical and several
other churches have the status of corpo-
rations of public law, while other reli-
gious communities are completely sep-
arated from the state.

In our time, the states of the world
can be divided into two types: secular
and those, which live according to reli-
gious norms, having legal status. This is
typical of most Islamic countries (Saudi
Arabia, Qatar, Oman, Libya, and Iran).

In secular states based on the princi-
ple of the separation of state and church,
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two models were formed: separation
and cooperation.

In the separation type of relations,
there is no special legislation regulat-
ing these relations. A “wall” is built
between the state and religious associ-
ations; religion is superseded from all
spheres of state activity. Here, the idea
of “separation”, in which the state has
no affairs to the church, and the church —
to the state, they live in two separate
spheres. Although this practice ensures
equality of religions before the law, yet
it gives the state full right to restrict all
denominations, provides secularism in
various spheres of state and public life.

Separation model operates effec-
tively in the USA, France and a num-
ber of other countries. It has received
the greatest development in the USA,
where even the largest religious commu-
nity has equal rights with other denomi-
nations, foreign and American religious
organizations are equal before the law.
There is no special government body
supervising over activities of religious
organizations. The decision to exempt
them from taxes is taken by the Federal
Tax Service, which thoroughly checks
whether they pursue commercial pur-
poses. Controversial issues are resolved
by the courts.

This model of relations between
the state and religious organizations has
developed in the United States because
of a combination of three main factors:

1) polyconfessional population,
a lack of a dominant religious organiza-
tion;

2) high (over 95%) religiousness
of citizens, which does not require spe-
cial efforts by the state to support reli-
gious organizations;

3) a developed and influential judi-
cial system, the respect of the majority
of the population to the law.

In the cooperation model, another
idea of the separation principle is re-
alized; when the church and the secu-
lar are divided, but interact, cooperate.
In the cooperative type of relations,
the state protects leading, traditional
denominations, cooperates with them
in many spheres of public life, and pro-
vides minor denominations only with
basic civil rights. These relationships
are governed by constitutional norms,
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as well as agreements and arrangements
with churches and religious associations.

The cooperation model of state
and church relations operates in most
countries of Western Europe. Provid-
ing freedom of religion for all religions,
the state supports the most authoritative
churches: the Anglican — in the UK,
the Catholic — in Italy and Spain, the Or-
thodox — in Greece, the Lutheran — in
Sweden, Denmark, Norway, and Fin-
land. The experience of these countries
affirms that the accordance of privileg-
es and the state support of one or more
denominations do not cause restrictions
on the rights of other religions. A coop-
erative model of state and church rela-
tions involves the state support of one or
more dominant religious organizations
in the prohibition of discrimination
against citizens, depending on their at-
titude to religion and observance of hu-
man rights.

A cooperative model of state
and church relations is viable only if
the leading denomination makes a clear
choice in favor of freedom of religion,
does not seek to use its influence on
the state and on the population to re-
strict the rights of religious minorities.
A more complicated and contradicto-
ry transition to a cooperative model
of state and church relations takes place
in those countries where attempts are
made to strengthen statehood, relying
on a single religious organization, re-
stricting the rights of other denomina-
tions and religions. This way does not
promise a progress towards democra-
cy, impedes the development of full-
fledged cooperation of the state with
a wide range of religious organizations
in the field of charity and spiritual edu-
cation [6, p. 76-78].

The current classification of church
and state systems in Western Eu-
rope was formed under -conditions
of both ethnic and national traditions. In
the Western philosophy of religion, it is
considered differently, but researchers
often distinguish three types: the sys-
tem of concordat, the system of nation-
al churches (approved by the state law)
and the system of separation. This clas-
sification emphasizes the formal aspects
of church and state relations and does
not pay enough attention to their con-

tent. However, it cannot be argued that
the formal categories of separation,
concordat, and national churches sys-
tems as a result of historical develop-
ment were leveled, became equivalent.
The formation of church and state rela-
tions through concordat (Italy, Spain)
clearly differs from formation through
the state law, as in the case of Belgium,
or from a mixed system with the pre-
ponderance of the principle of the unity
of national churches or dominant one
(England, Greece). In this case, the prin-
ciples of the concordat have the same
force as the provisions of internation-
al law, and therefore they cannot be
changed unilaterally. That is, they pro-
vide more reliable protection to church-
es than state laws.

Thus, there is no the only approach
to the formation of relations between
the church, the society and the state.
These relations are formed on the gen-
eral civilized principles, under the in-
fluence of ethnic and national traditions.
The main directions of such relations
lie in the cultural, social and political
spheres and they are determined by
a specific historical context. Research-
ers distinguish societies with a single
national church, multi-confessional so-
cieties with a dominant church and so-
cieties, where secular life is separated
from religious one. The influence of re-
ligion on the socio-political life in each
of these societies is different; this clas-
sification is rather conditional and it is
determined primarily by the legislation
of the country. The real modern life
of most European states is rather secu-
larized herewith.

As for the Muslim countries,
the situation is opposite. The religion
has a state status and it has enormous
influence on social and political life.

Conclusions.  Summarizing the
above, we can ascertain that the main
values of modern civilization, namely:
democracy, human rights, the concept
of a social state, the rule of law, civil
society are genetically related to Chris-
tianity. Despite the conflicts between
the concrete historical forms of Christian
churches and the adherents of the afore-
mentioned values, which repeatedly took
place in history and sometimes took
the form of frank persecutions from both
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sides, there is no principal conflict be-
tween the gospel doctrine and the credo
of the modern world.

Perspective Christian values
and “sacred objects” of modern civili-
zation complement each other. Princi-
pal openness, incompleteness, and in-
variance of modern society presuppose
the existence of transcendental values
that the state (and the society itself) is
incapable of producing from itself.

Transcendental (or religious) values,
through their nature, cannot be imposed
on a person from outside, by force — their
perception is due to the faith in the act
of conscious choice non-determined by
heterogeneous factors. In creating the con-
ditions for such a choice there is the reli-
gious justification of freedom as “the holy
of holies” of modern civilization.

Because of an interest in religion,
the state can and should become a hin-
drance to pseudo-religious totalitarian-
ism, which encroaches on human free-
dom and moral foundations of society.
In addition to that, it is necessary to
observe the principle of respect for
human spiritual autonomy, non-inter-
ference of the state in its own religious
(or pseudo-religious) practice. The state
has no criteria for determining the truth
of religion — it only has the duty to stand
on guard of rights and freedoms of its
citizens, and therefore, to adequately re-
spond to any experiments on the human

psychology.
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INPABOBBIE 3AIIPETBI U OI'PAHUYEHMUAI.
X B3AUMOCBA3b, COOTHOIIEHMUE,
OBHIUE U OTJIMYHBIE ITPABOBBIE YHEPTbI

Aunexcanap [IVNIATOHEHKO,
acTMpaHT Kadenpbl Teopuu U Griocoduu npasa
VHCTHTYTA TIpaBa U MCUXOJIOTUH
Hanmonansaoro yHusepcurera «JIbBOBCKast MOJUTEXHUKAY»

AHHOTAIUA

B crarbe npoBOAUTCS aHAIN3 COOTHOLICHHUS TPABOBBIX 3aIPETOB 1 MPABOBBIX OIPAHHU-
YEeHHH, KOTOPbIE MIPUMEHSIOTCS KaK B TEOPHUH, TaK U Ha IPAKTHKE B IIPOLIECCE PETyIIHPOBa-
HHS OOLICCTBEHHBIX OTHOILICHUI B rocynapcrse. OCyIEeCTBISECTCS aHAIM3 IOPHINYECKOM
U CIICLMAILHOM JINTEPATyPBbl, KOTOPAs HAIIPaBJIeHa Ha UCCIIE0BAHKE, PACKPBITHE HOHATHH
TIPABOBBIX 3alIPETOB M OrpaHWYeHHi. B pesynmbrare aHanmm3a 000CHOBBIBAETCSI COOTHOIIIE-
HHE TOHSATHH MPABOBBIX 3alPETOB M OMPAHMYCHHUM, IIPOBOIUTCS PACKPHITHE MX OOIIMX M
OTIMYHBIX YEPT, UX COMOCTABIICHHUE, a TAKKE MEXaHU3MBI UX B3aUMOJCHCTBHS.

KitroueBble cjI0Ba: IpaBOBBIC OTPAaHWYCHUS, TPABOBEHIC 3aIllPETHI, OOIIECTBCHHBIC
OTHOLICHHS, 003aHHOCTb, MEXaHU3M B3aUMOJCICTBHS, METOJIbI IPABOBOTO PEryJIUpPO-
BaHMS.

LEGAL PROHIBITIONS AND RESTRICTIONS.
THEIR RELATIONSHIP, THE RATIO
OF GENERAL AND LEGAL FEATURES

Aleksandr PLATONENKO,
Postgraduate Student at the Department of Theory and Philosophy of Law of Institute
of Law and Psychology of the National University "Lviv Polytechnic"

SUMMARY
The article analyzes the relationship between legal prohibitions and legal restrictions,
which are used both in theory and in practice in the regulation of social relations in
the state. The analysis of legal and specialized literature, which is aimed at research,
disclosure of the concepts of legal prohibitions and restrictions. As a result of the
analysis, the correlation of the concepts of legal prohibitions and restrictions is justified,
the disclosure of their common and distinct features, their comparison, as well as the

mechanisms of their interaction is carried out.
Key words: legal restrictions, legal prohibitions, social relations, obligation,
mechanism of interaction, methods of legal regulation.

TlocranoBka mpo6aembl. OxHUM U3
HEPBBIX METOAOB PEryIMpOBaHHsA 0OIIe-
CTBEHHbIX OTHOUICHUH, KOTOPBIH CyIe-
CTBOBAJI KaK JIO0 TOSIBJICHHS IOCYIapcTBa,
TaK ¥ NOcJIe, SBISIETCS METO/] UCIIONIb30Ba-
HUS TIPABOBBIX 3alIPETOB U OTPAaHUYCHUH.
Hcnonb3oBanue 3anpeToB U OrpaHUYECHUI
BO3HHUKIJIO B (hOpME COLHUATBHOU HOPMBI,
KOTOpas [0 IOABJICHUA IIOHATHA IIpaBa
peryinupoBana OTHOLICHUS B 0OLIECTBe,
B TOM YHCIIC yKa3blBaja Ha mpaBa U 00s-
3aHHOCTHU CYOBEKTOB OTHOIIICHUH. B Kade-
CTBE IpHMEpa YMECTHO IPHUBECTH CJIOBa
Jlxona JIokka o TOM, YTO YeNOBEK B JI0-
TOCYAapCTBEHHOM OOIIECTBE MOXKET pac-
HOPSIKATHCSI CBOEH JINUHOCTBIO, COOCTBEH-
HOCTBIO M CBOOOIOW JIHMIIb B Hpesenax,

YCTAHOBJICHHBIX COOTBETCTBYIOIIMMH 3a-
IIpeTaMH, OCHOBHBIM U3 KOTOPBIX SIBJISIETCS
3arpeT HapyIICHUs IIPaB U CBOOOM APYTHX
WHIUBUIOB. [IaHHBIIH 3anpeT sBisieT co0oit
«3aKOH IPUPOJIbI», KOTOPBIM «YIPABIISCT-
Csl €CTECTBEHHOE COCTOSHUE M KOTOPBIH
obsi3areneH st kaxaoro» [14, ¢. 11]. Ho
BCE JK€, aHAJIU3UPYys COBPEMEHHYIO CIIe-
LUATIbHYI0 U IOPHIMYECKYIO JUTEPATypy,
MOKHO NIPUHMTH K TOMY, 4TO JaXe Ha ce-
TOJHSAIIHUN I€Hb HET YeTKOTO OHUMAHUSI
MIPABOBBIX 3aMPETOB U TPABOBBIX OTPaHU-
YeHUH B HANpaBICHHH HX OOLEIMHEHNS,
a TaK)Ke He JIaHbl OTBETHI Ha CIIEYIOIINE
BOITPOCHI: KAKUM CIOCOOOM OHU JIOJDKHBI
JeHCTBOBaTh, YTOO JOCTHYh MaKCHMAallb-
HOTO paBoBOro 3 dexra; Kak COOTHOCUTD



