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Summary

The scientific article is devoted to investigation of civil status of testamentary executor. It is realized characteristic of modern
understanding of testamentary executor. The paper explores legal nature of relations from management of the will, investigates the
basic requirements for testamentary executor. It is made proposals about possible ways of testamentary executor popularization which
are based on the analysis of leading foreign experience.
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AHHOTAIUS

Hayunas cTaTbs MOCBSIIEHA HCCIIEIOBAHUIO IPayKAAHCKO-IIPABOBOTO CTaTyca MCIOIHHUTENS 3aBemanus. OxXapakTepu3oBaHO CO-
BpPEMEHHOE IIOHUMaHKE JINYHOCTH UCIIONHUTES 3aBelanus. B paboTe packpbiBaeTcst BONPOC MPaBOBOi MPUPOBI OTHOIICHUH 110 BbI-
TTOJTHEHHIO 3aBEIIAHUs, HCCIeIYIOTCSI OCHOBHBIE TPEOOBAHUS K JINTHOCTH MCIIOTHUTENS 3aBEIIaHus, HX KoiamdecTBo. Ha ocHoBaHmM
aHaJIM3a BEIyLIEro 3apyOeKHOTO OIIbITA JIETAI0TCs MPEUIOKEHHS O BOSMOKHBIX ITyTSX MOIMYIISPU3ALIH 3TOTO YYaCTHHKA YaCTHOIPA-

BOBBIX OTHOILICHHH.

KiroueBble cji0Ba: HACIICICTBEHHBIC OTHOILICHUA, HACJICA0AaTCJIb, UCITOJITHUTCIIb 3aBCIIaHWsA, HACJTICAHUKH, ITOJTHOMOYUS HUCIIOJI-

HHUTCII 3aBCIIaHMUA.

HOCTaHOBKa npodjaemsbl. B
LMBUIMCTUYECKON  TOKTpUHE
OTMEYAeTCs, YTO «HACJIEAOBAaHHE Kak
JPEBHEUIINH MHCTUTYT MpaBa ObLIO U SIB-
JISICTCSl aKTYaJIbHBIM C TOYKH 3PCHHUS €r0
WCCIIEZIOBAaHUS, PA3BUTUS U COBEPIICH-
CTBOBAHUS, TIOCKOJIBKY KacaeTCs JTMYHBIX
HHTEpecoB denoBeka» [1, c. 45]. He sB-
JIIETCS WCKJIFOYCHHUEM B OTOM acCICKTe
W WHCTUTYT WCIIOJHEHHs 3aBElIaHus,
KOTOPBIA YXOAUT CBOMMH KOPHSIMH eIle
B JIPEBHHE BpEMeHa PUMCKOTO 4acTHOTO
npasa. Mcropuuecku Cioxuiaoch Tak, 4To
STOT MHCTUTYT HE SBISIETCS HOBEJUION
I'K Vkpaunsl, Bens B 'K YCCP 1963 co-
JiepKaIuch HOpMbl 0 HeM. COBpeMeHHOe
HOPMaTUBHOE ONpee/ieHHe 3TOr0 HHCTU-
TyTa HACJEICTBEHHOTO MpaBa XapaKTepu-
3yeTcs TeM, YTO OHO MOJBEPIVIOCH PaCIlU-
penuto B OCHOBHOM aKT€ T'Pa)JIaHCKOTO
3aKOHO/IATENLCTBA YKPAUHBI, MOCKOIBKY
9TOMY BOMNPOCY IMOCBSIIEHA OTAETbHAS
rmaBa KHATH 6 «HacnencTBeHHOE TTpaBoy.
W Bce ke, HECMOTPsL HA TO YTO MPABOBOM
CTaTyC WCIIOIHUTENS 3aBEIIAHMs BBINHU-
CaH 3aKOHOJAATeNIeM B OTIENBHON TIa-
BE€, MCIOJIB30BAHUE JTOTO MHCTUTYTa Ha
MPAKTUKE MPOMCXOANT JOBOIBHO PEIKO.
Tak, o crartucruke, u3 150 000 BwIION-
HEHHbIX 3aBelanuii b 0,5% BBINTOIN-
HEHBI C Ha3HAYEHUEM HCIIOJHUTENS 3aBe-
mwanus [2, c. 3].

AKTYaJIbHOCTBH TeMbI HCCJIeOBAHUS
MOATBEPKAACTCS CTENEHBIO HEPacKphITO-
CTH TeMbl U O0YCIIOBJIEHA TeM, YTO B Ha-
YK€ 4acTHOTO IMpaBa HIET IHCKYCCHUS TI0

MOBOJTy OTAETHHBIX BOIPOCOB TPaKIaH-
CKO-TIPAaBOBOTO CTaTyca ATOTO CyOBEKTa.
Tak, oHa TPOIOIKAETCS OTHOCHTEIHHO
MPaBOBOI TPUPOJBI OTHOLICHHWH 110 BBI-
MOJTHCHHUIO 3aBEIIaHUs, TOTO, KTO MOXKET
Ha3HAYaTh WUCIIOJHHUTEIIS 3aBEIIaHUs U Ka-
K€ JIMIA BIIpaBe ObITh MCIOIHHUTEIEM 3a-
BEIIIaHHsI, KX KOJIMYECTBA, HEOOXOAUMOCTH
MOMYJSIPU3AIMA MHCTUTYTA HCIOIHEHHS
3aBEIIAHUS U T. 1. YUHUTHIBAs CKa3aHHOE,
MOXKHO YTBEPIKJaTh, YTO MHOTHE BOIMPO-
CBI OTHOCHUTENIFHO TPasKIaHCKO-TIPABOBOTO
CTaTyca UCTIOHUTEIS 3aBEIIaHNUS SABIISIFOT-
Csl MUCKYCCHOHHBIMH U aKTyaJIbHBIMU.

[ToaToMy TIETTBIO ATOH CTATHU SBIIACT-
Csl XapaKTEPUCTUKA COBPEMEHHOTO TPaXK-
JTAaHCKO-TIPABOBOTO  TIOJIOKEHUST  HCTIOJI-
HUTENS 3aBEUIaHUS U TPEIOCTaBICHHE
BO3MOJKHBIX BapUaHTOB MOIYIISIPA3AIIH
9TOr0 Y4aCTHHKA YaCTHOIPABOBBIX OTHO-
HIeHu. B paMkax cTatb cOCpenoTounM
BHHMaHHE Ha TAaKHUX aCIeKTax, KaKk ucclie-
JIOBaHHE OTIENBHBIX MPOOJIeM YydacTust
WCIIOJHUTEIIS 3aBCINAHUS B HACJICACTBCH-
HBIX IPABOOTHOIICHUSIX.

Cocrosinue uccijaenoBanms. [locien-
HUE HaydHbIC MCCIICAOBAHUS U IyOIHKa-
LIUU TI0 YKa3aHHOU MPOOIIeMe OCYIIIEeCTBU-
mu T.A. Bapuo, T.B. boxgunap, B.B. Ba-
cunpueHko, U.B. I'panuna, A.B. [[3epa,
10.A. 3anka, O.M. Ko3sips, H.C. Ky3Hemno-
Ba, A.E. Kyxapes, P.A. Maiinanuk, 3.B. Po-
moBckag, E.A. Ps6okons, M.M. Cubuiies,
E.N. ®dypca, C.A. ypea u ap.

H3i0/kenne 0CHOBHOTO MaTepHaja.
Tlepen Tem kak HepelTH K XapaKTEePUCTH-

K€ JIMYHOCTH WCIIOJHUTENS 3aBelIaHus,
CUNTaeM IIeJIeCOO0pa3HBIM HCCIIEI0BATh
MPaBOBYIO TIPUPOAY OTHOIICHWH, BO3-
HUKAIONINX OTHOCHUTEIHLHO BBITOTHEHUS
3aBemanus. He ocraHaBimBasich Ha HC-
CJIEZIOBAHUM HAyYHOU MBICIH B JIOPEBO-
JIIOIIMOHHBINA ¥ COBETCKHUI MEPUOJIBI, BEIb
OHH yXe€ He pa3 CTAHOBWIIUCH MTPEAMETOM
uccnenoBanus [3; 6], mpoaHanuzupyem
OCHOBHBIC TO3UIIMN OTEUECTBEHHBIX Te-
OpPETHKOB YaCTHOTO MPaBa OTHOCUTEIHHO
[IPABOBOI MPUPOJIBI UCIIOTHEHHSI 3aBElla-
HUSL.

Ilo muenmio C.B. PomoBsckoit, uc-
MTOJTHUTENh 3aBCIIAHMS SIBISIETCS] 3aKOH-
HBIM TIPEACTaBUTEIIEM HACIECIHUKOB IO
3aBEeIIaHMI0. Takol BBIBOJ OOBSICHIETCS
TEM, YTO HCIOJHUTENIO 3aBEIIaHusI MPH-
HA/IICXKUT TIPABO 03HAKOMHUTHCS C JIeIaMi
yMepIero, 4ro0bl BBIIBHTH €0 JIOJDK-
HUKOB U KpenutopoB [4]. O.M. Ko3eips
CYMTACT, YTO WCIIOJIHEHHUE 3aBelIaHus
SIBIISIETCS] OCOOBIM BHJIOM ITPEACTABUTENb-
CTBa, & TPYHOCTb COCTOHUT B TOM, UTO HET
BO3MOXKHOCTH Cpa3y OMpPEIEIUTh TeX JIUII,
KOTOPBIX OyIeT MPeCTaBlIsATh HCIOIHU-
TeNb 3aBElIaHUs, BeAb OH BBICTYMAeT B
HHTEpEecax TOJBKO HACJIEAHUKOB, MpU-
HSIBIINX HACIEJICTBO, a UX KPYyT Ompese-
JIIeTCs TTOCIIe OTKPBITHS HACIEACTBA B Te-
YEeHHE JOCTATOYHO UTUTEIHHOTO BPEMEHHI
[5]. 3aro B.B. BacwmipieHKO OTBepraer
H7CI0 MPEICTABUTEIGCTBA B OTHOIICHHSIX
10 BBITIOJIHEHUIO 3aBEIIaHWs, Belb Ha-
cienonaTeNb Ha MOMEHT BO3HHKHOBEHHUS
ITOJTHOMOYHMH VICTIOJTHUTENST  3aBEIIaHMs



LEGEA SI

yMep M HE MOXKET CYHTAThCS IPaBOCIO-
coOHbIM cyObexkToM. He sBisercs, mo
€ro MHEHUIO, HCIIOIHUTEIh 3aBCIIaHNs U
MIPE/ICTaBUTENIEM HACIECAHUKOB, ITIOTOMY
YTO OH BBINOJHSET HE WX BOJIIO, a JIMIIH
COBEpIIAeT JEWCTBHS, OIpe/eIICHHbIC
pacriopsbkeHreM 3aBerares [3, c. 54].

OnHUMHY U3 HOBEHIINX UCCIEN0BaHUI
OTHOCHUTEJIbHO HCIIOJIHUTEJIS 3aBELIaHMs
sBIsIIOTCst paspadotrku W.B. I'panuHoH,
KOTOpasi yTBEPIKAACT, YTO KIIFOYEBBIM MO-
MEHTOM JUISl OTIPeJIe/ICHUsI IPABOBOM MPH-
POJIbI MCHOJIHEHHS 3aBELIaHUs SBIISIOTCS
OCHOBaHUS BOSHUKHOBEHHMS MOJHOMOYHI
UCTIONHUTEIA 3aBemtanus. Ecnu ucnonne-
HUE 3aBEI[aHNs OCYIIECTBISETCS CAMUMHU
HaCJIeTHUKAMH I10 COIVIAIICHUIO MEXIy
HUMH, TO TaKOH MCHOIHUTEb BBICTYTIAET
OJTHOBPEMEHHO ¥ KaK HAaCJIeIHHK IO 3a-
BEIIAHWIO, M KaK IPEICTaBUTENb APYTHX
HaCJICHUKOB IO 3aBELIaHUIO, JeHCTBY-
IONMN 1Mo uX nopydeHuto. Takxke aBTOp
YKa3bIBaeT Ha TO, YTO HMCIOJHHUTEIb 3a-
BEIAHNUs MOXKET OBITh NMPU3HAH NpeJcTa-
BUTEJIEM HACJIEJHUKOB M B TOM Cllydae,
KOIZia ero HasHaums Hotapuyc. Ecim xe
HCIIOJIHEHUE 3aBEIAHUS OCYILIECTBIACTCS
JMLOM, HAa3HAYEHHBIM B 3aBELIaHHH, TO,
HECMOTPSI Ha HalM4YMe B 3THX IPABOOT-
HOIICHUSX BHEIIHETO CXOACTBA C Ipe-
CTaBUTENIBHBIMM, TaKO€ JIHIO HENb3s
CUNTATh HU MPEICTABUTENIEM 3aBelare-
15, HU TIPEJCTAaBUTEIEM HACIIEIHUKOB
[0 3aBEHIaHHI0. B ciyyae BbINOIHEHUS
3aBEIIAHUs JIMIIOM, OIPE/ICICHHBIM B 3a-
BEIIaHWUH, UMEIOT MECTO OTHOIICHHS, BO3-
HUKAIOIINE U3 OTHOCTOPOHHETO ITPaBOOT-
HOUICHUsI, KOTOPOE COBEpIIAETCs] Haclle-
nonareneM [6, c. 49].

B cBoem MoHOTpaduyeckom uccieno-
BaHuu A.E. KyxapeB npuxoaur K BbIBOAY,
YTO OTHOILICHUS, BOSHUKAIOIIUE TPU HC-
MOJIHEHUH 3aBElLIaHHs, MOTYT OBITh Kak
JIOTOBOPHBIMH, TaK M HEJIOTOBOPHBIMH.
JIoroBOpHBIE OTHOILIECHUS UMEIOT MECTO,
€CIIM HUCIIOJIHUTENIb 3aBelaHus Ha3Ha-
YaeTcsl 3aBeIlaTeleM, U B TOM Ciydae,
KOTZa OH Ha3Ha4aeTcs MO0 WHHIMATHBE
HaclieqHuKoB. OQHAKO IJIsS TOrO, YTOOBI
OTHOIIEHUSI, KOTOPhIE BO3HUKAIOT B JIBYX
MIPUBEICHHBIX CIydYasX, HOCHIN JIOTO-
BOPHOI XapakTep, HEOOXOAWMO, YTOOBI
WCTIOJTHUTEINb 3aBEIIAaHWs BBIPA3WII CBOE
corviacue Ha Ha3HAYEeHUE €ro MCITOTHHTE-
JIeM 3aBelanud. B aTux ciydasx 3akio-
YaeTcs JJOrOBOP O BBINOJHEHUHU 3aBellla-
Hus, KoTophli, o MHeHHIO A.E. Kyxape-
Ba, OTHOCHUTCS K JIOTOBOpaM 00 OKa3aHUU
yeayr. Ecim ke ucnosnHuTenb 3aBenanus

HA3HA4YaeTCsl HOTAPHYyCOM WIH CYJOM,
WIH TPEUIOKeHNE O BO3MOXKHOM HCIION-
HUTEJIE 3aBEIIaHuUs COIEPKHUTCS B CEKPeT-
HOM 3aBEIIaHNH, WIN HCIOJHEHNE 3aBe-
IIaHUS OCYIIECTBIISICTCS HACIIETHHKOM,
TO JIOTOBOPHBIE OCHOBBI OTCYTCTBYIOT,
a CKJIaJbIBAIONINECsS OTHOIICHHS HOCST
obs3pIBaromMii xapakrep [3, c. 53-55].
MbI TOJHOCTBIO COINIACHBI C MHEHHEM
A.E. KyxapeBa, Beap, IEHCTBHUTEIBHO,
9TH OTHOLICHUS, WUMes HEOJHOPOIHbIN
XapakTep, MOTYT ObITh KaK JIOTOBOPHBIMH,
TaK ¥ HEZIOTOBOPHBIMHU.

A Teneps mepeiiieM HemocpeacTBEeH-
HO K XapaKTePUCTHKE JIMYHOCTH UCTIOIHH-
Tens 3aBemaHus. VcmomHurens 3aBeria-
HUS — 9TO JIUIIO, BEICTYHAONIEE TAPAHTOM
OCYIIECTBICHHUS BOIY 3aBemarens. [as-
HOW (DUTYPOH, KOTOpasi MOYKET HA3HAYUTH
WCTIOJTHUTENS 3aBEUIaHus, KOHEYHO Ke,
SIBJISIETCS] HAacIIenoaarelb. Beionpas numo
WCTIOJTHUTEIIS 3aBEIaHusl, HacleI0AaTelb
JIOJDKEH PYKOBOJICTBOBATHCS TPEeOOBAHMS-
MH 3aKOHa U CBOMM COOCTBEHHBIM yOexk-
nenreM. OOBIYHO HaciienozaTeNb Ha-
3HA4YaeT HCIOJHHUTEIEM 3aBellaTelIbHBIX
pacnopsHKeHUH JMIO, ¢ KOTOPbIM Y HEro
CIIOKUJIUCH JIOBEPUTENBHBIC, JIPYKECKUE
OTHOILCHUS, TaK KaK OH JOJUKEH OBITh
YBEPEH B TOM, 4TO €r0 BOJIs OyJeT UCIIOoI-
HeHa. Hacnenonmarens HasHa4yaeT MCION-
HUTEJSI 3aBEIaHNs, OTMETUB 3TO B TEKCTE
3aBemanust. Hotapuyc BnpaBe Ha3HAYNTH
HCTIOJIHUTENS 3aBEIIAHMUs 10 COOCTBEH-
HOW MHMIIMATHBE B TEX K€ CIydasx, 4TO
n Hacnenuuky. O HaKko Ha3HAYAeT OH HC-
TTOJTHUTEIS TOTAA, KOTJIa HAaCJIeTHUKH eIle
HE 3HAIOT O 3aBEIIaHHOM HMYIIECTBE,
a OoHO TpedyeT HEMEUVICHHOW OXpaHBI
[7, c. 152-153]. U3 yka3aHHOTO BBIIIE
ClIeJLyeT, 4TO, XOTS UCIIOJIHUTEIIb 3aBella-
HUS JJOJDKEH OCYIIECTBUTH BCE JICUCTBUS,
HEeoOXOoqUMBbIe Ul peai3aluu Hocle/-
Hel BOJIM MMEHHO Hacle/10/1aTelisl, Ha3Ha-
YUTh €ro MOTYT M HACIICHUKH, U CYI, U
Horapuyc. ['K Ykpaunsl onpenenser, 4to
UCIIOJIHUTENICM 3aBCIIaHUsT MOXET OBITh
bu3n4eckoe WM IOPUIMYECKOE JHIO C
TIOJTHOM TPaXIaHCKOU J1eeCIIOCOOHOCTRIO.

OTaenbHO poaHanu3upyeM TpedoBa-
Hus K HUM. OCHOBHOE TpeOOBaHUE K HC-
TTOJTHUTEIIO 3aBELIaHUsI — 3TO BIIAZCHUE
MM TIOJTHOHM Tpa’kTaHCKOH JeecrocoOHo-
cThi0. B cirywae ecnm mcnonHuTENEM 3a-
BeIIaHWs Ha3HaueHO (u3nveckoe JHIIO,
TO MOXHO OTMETHTH, YTO IO OOIEeMy
npaBuiTy (PU3HUYECKOE JIMLO NpHoOpeTaeT
MOJIHYIO TPaXKJIAHCKYIO JI€eCIIOCOOHOCTD
¢ 18-nernero Bo3pacta [8]. Ilockombky
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3aKOHOJATENb OIPEAEISIET, YTO HCIOJ-
HHUTEJIEM 3aBELIaHHUsT MOXKET ObITh (Qu3M-
YEeCKOE JIMI0, TO MO)KHO KOHCTaTHPOBATh,
YTO 3TO MOTYT OBITh HE TOJNBKO TpaskaaHe
VKpauHbl, HO 1 HHOCTPAHIIBI ¥ JIHIa 0e3
TPaXJIaHCTBA, KOTOpPBIE HAXOIATCSA Ha
TEPPUTOPUN YKpaWHBI Ha 3aKOHHBIX OC-
HOBaHHSX.

Ecain B oTHOmEHUMH (U3UIECKOTO
JIMLa — UCTIOJHUTEJIS 3aBelaHus HalIo-
naercs Oosee WM MEHEe OIpeIesIeHHast
SCHOCTb, TO B OTHOLICHHU FOPHIUYECKO-
ro Jmua oHa orcyrcrByeT. CoBpeMeHHast
YaCTHONPABOBAasi JIOKTPUHA XapaKTepH-
3yeTcs TeM, YTO IOPUIMYECKHAM JIMLAM
NpPeOCTaBIsACTCS BCe OOJbLIe TeX BO3-
MOJKHOCTEHi, KOTOpbIMH 0o0nananT (Gu3su-
yeckue auna. M, kak Bceraa, ecTh T€, KTO
BBICTYHAIOT «IIPOTHBY», U TE€, KTO BBICTY-
MArOT «32» PACIINPEHNE TOTHOMOYHMH TS
IOPUIMYECKOTO Jnma. Tak, Mo MHEHHIO
MIEPBBIX, IOPUANIECKOE JIMIO HE MOXKET
OBITH HCIIOJHUTEJIEM 3aBEIIaHWs, BeIb
rpakJaHCKHE OTHOIICHNS, BO3HUKAIOIINE
[0 BBINOJHCHUIO 3aBELIAHHs, HOCAT J0-
BEPHUTEIIbHBIN, JINUHOCTHBIH ~XapakTep.
OHAKO J10BEPUTENBHbIA XapaKTep MOIyT
MMETb OTHOLICHHMS I10 BBITNOJIHEHUIO 3aBe-
[IAHKS ¥ B CIIyyae Ha3HAYCHHs UCIIOJIHU-
TeleM 3aBelaHHs IOPUANYECKOro JIUIA.
IIpaBna, 1oBepUTENbHBIN XapaKTep TAKUX
OTHOLICHUH Oy/IeT OroBapuBaThCs HE Y-
HBIMHU KaueCTBaMH U B3aHMMOOTHOIICHUS-
MH C 3aBeIIaTeNeM, a JAEI0BOI peryTau-
el ropuarueckoro auna. Ilockonsky B co-
CTaB HACJIC/ICTBA B COBPEMEHHBIH MTEPHOJ
MOTYT BXOIHTH CpEICTBa IPON3BOICTBA,
[[EJIOCTHBIE NMYIIIECTBEHHBIE KOMIUIEKCEI,
3eMeNbHBIC YIAaCTKH, MPEAIPUITHS, [ICH-
HBIe OyMarw, J0JIM B YCTaBHOM KaIhTase
U T. 1., TO OXpaHa TAaKOIO HACJIEACTBEH-
HOTO0 MMYILECTBA, YNpPaBICHUE HACIel-
CTBOM, OCYIIECTBIICHUE APYTUX ACHCTBUI
FOPU/INYECKOTO U (PAKTHYECKOTO XapaKTe-
pa yxe He sABIAeTCS NpocToi (opmalib-
HOCTBIO, a TpeOyeT OT MCIHOIHUTENS 3a-
BELIAHUS CIICHUANIbHBIX 3HaHUH. IMeHHO
MO3TOMY HPEJOCTABICHHE BO3MOXKHO-
CTH Ha3HAUEHMs WCIOIHUTEIEM 3aBe-
IIaHUST FOPUIUYECKOTO JIHNA SIBISETCS
BIIOJTHE OTIPABIAHHBIM U 00OCHOBAHHBIM
[3, c. 78-79].

Ecin oOparnTbesi K HMHOCTPaHHOMY
OIBITY TI0 WCIIOJHEHWIO 3aBeIlaHus, To,
Harpumep, B BenmmkoOpuTaHMU MIHMPOKO
pacnpocTpaHeHa JIesTeIbHOCTh FOpHINIe-
CKHX JIHLL, IEJIBIO JICSITEIbHOCTH KOTOPBIX
BBICTYIIACT TPEAOCTABICHUE DA3IMYHBIX
yeuryr aisi noxuibix soned. Cpean HUX
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3HAYUTENIBHOE MECTO MPUHAUICKUT YCIIy-
raM IO BBITNOJIHEHHIO 3aBemanus. OnHoi
U3 TaKUX sBIETCA ONaroTBOpUTENbHAs
xommanus «Age UK», koropas wumeer
Pa3BETBIICHHYIO CHUCTEMY CBOMX II0Apa3-
neneHnid mo Bced BemmkoOpuranmm [9].
ITosTOMy MOXHO HPEAIONOKHTH, YTO B
nepcreKTuBe BooOIe OyayT co3naBaTbCs
IOPUJIMYECKHE JIMIA, OCHOBHOMN LIEJIBIO Jie-
SITEBHOCTH KOTOPBIX CTAHET BHIIOJIHEHNE
3aBelIaTebHbIX pacrnopsbkeHuid. Hamuuune
TaKMX HCIIOJIHUTENICH 3aBEIaHHs HMEeT
MHOTO TIOJIO)KUTEIIBHOTO, BE/b CIICLHAIIb-
Hasl LieJieBast HaIPaBJICHHOCTh UX JICATEIb-
HOCTH TI03BOJIUT COOpaTh BMECTE JIMII, KO-
TOpBIE CICNHAIM3UPYIOTCS B 9TOH chepe U
MOTYT JOCTHYb ONTHMAJbHBIX DPE3y/bTa-
TOB BBINOJHEHUs 3aBenianus. Kpome Ttoro,
OTMEUAeTCsl, YTO OTHOIICHUE TAKUX IOPU-
JIMYECKUX JIUI] K OCYLIECTBICHHIO MOJIHO-
MOUMH IO BBIIIOJHEHHUIO 3aBELIAHUS CTa-
HET 3HAYUTENIbHO 0OJiee OTBETCTBEHHBIM,
TIOCKOJIBKY TaKasi e TeJIbHOCTb IIPUHOCUT
uM npuosLIb [3, c. 81].

B ciyuae, xorja HCIOJIHUTENb 3aBe-
[IaHKUS HA3HAYAeTCs PEIKO U B OCHOBHOM
9T0 (u3MyYEeCcKOe JIUIIO0, CTOUT OTMETUTH
MOJIOXKUTENIBHYIO JMHAMHMKY B OTHOILLE-
HHUM IOPUIMYECKOro Jinna. Tak, Ha mpax-
THKE yXE€ €CTh Cllyyad, KOrJa B YCTaBe
IOPUANYECKOTO JINIIA TPOMUCAHO, YTO OHO
MOKET OBITH MCIIOJHUTENEM 3aBEIaHus.
B uactHOCTH, Takoe IMOJ0KEHHE MOXKHO
YBHIETb B yCTaBe bilarorBOpUTEIBbHOrO
¢onma Oneru Kosak: B pa3nene 4 «Busr
01aroTBOPUTEIILHON JIeATEIIBHOCTH
B 11. 4.1.8. yKka3bIBaeTCs, 4YTO 3TO OPUIHU-
YeCKOEe JINIO0 MOKET OCYILIECTBISTH «BbI-
IIOJIHEHUE 3aBEIaHu, 3aBellaTeIbHBIX
OTKa30B ¥ HACIEICTBEHHbIX JOTOBOPOB
JUIsl OIIarOTBOPUTENBHOM AEATENBHOCTH
[10]. U, HecMoTps Ha TO YTO KOpUANYE-
CKO€ JIMLIO KaK MCIOIHUTEb 3aBeLIaHHs
IOKA YTO SIBJISETCS €ANHUYHBIM CITy4aeM,
BCE K€ IOJIOKUTEIbHBIM SBISIETCS TO,
YTO TEPBbIC TaKUE IOPUIMYECKUE JIHIA
YK€ €CTb.

Wtax, MBI BBISICHUIIH, KTO MOXET Ha-
3HAYUTHb MCIOIHUTENS 3aBElaHUs U KTO
BIIPaBE BBICTYIIATh B €ro poiau. B stom
acIleKTe XOTHMM OOpaTUTh BHHUMAaHHE Ha
KOJIMYECTBO HCIOJNIHUTENCH 3aBeIlaHus.
VYuurteiBas NPUHLUI JUCHO3UTUBHOCTH,
KOTOPBIM XapaKTepeH IJIsi YaCTHOIPAaBO-
BbIX OTHOIUCHUH, HpegycMarpuBaercs
BO3MO)KHOCTb Ha3Ha4€HHs HE OJIHOTO, a
HECKOJIBKUX HCIIOJIHUTENICH 3aBeIlaHus.
[enecooOpa3HOCTh TAKOrO Ha3HAYEHHs
MOXXET BO3HHUKATb B Clly4ae HEOOXOAUMO-

CTH CIICIHATBHBIX 3HAHUH JUIS BBITIOJIHE-
HUSI 3aBEIIATEIBHBIX PACIOPSDKCHNH HITH
€CJIM OHM 3HAYUTENBHEI 1 1T0 00BEMY, U TTO
komaectBy [3, c. 72]. U cmyyan HazHa-
YeHHs] HECKOJBKHX HCITOJTHUTENeH 3aBe-
IIaHus OBIBAIOT HA MPAKTHKE, HaIpUMeED,
OTHOCHTEIIFHO KOPIOPAaTUBHEIX paB. Taxk,
U3aTeNbCKuil KoHLepH «IIpaBo» nmeer B
CBOEM COCTABE TPH PA3HbIX U3/1aTEIbCTBA —
«erope», «CnpaBeUIUBOCTEY, «3aKoH
u OmzHec». COOTBETCTBEHHO, BIIaJIENel]
3aBElIaeT KOHLEPH TPEM CHIHOBBSM, U
B KaXIOM Cllydae Ha3HA4aeTcsi OTJIEIb-
HBI HCcHoONHMUTENL 3aBemanus. OHu
OynyT BIajeTh KaK OTHCNIBHBIMH, TaK U
OOLIMMH TOJTHOMOYHUSIMH, TIEpBbIe OyayT
3aKJIIOUaThCSl B YHPABICHUU OTACNBHBI-
MH H37aTeNbCTBAMH, @ COBMECTHBIE — B
YIPaBICHAN W3AATEIBCKUM KOHIIEPHOM
[11,c. 14-15].

XapakTepucTHKa JUYHOCTH HCIION-
HUTENS 3aBellaHWsl OyIeT HeIoIHOM,
€CJIi He OCTAaHOBHUTHCS Ha ITOJTHOMOYH-
AX, KOTOpbIC OH BIPAaBE OCYLIECCTBIATS.
Crnemyer OTMETHTb, 4YTO IOJHOMOYHMS
UCIIONIHUTENSL  3aBCLAHUS  MONTBEPXK-
JIAIOTCS  CBUJICTEJILCTBOM  MCIOJIHUTENS
3aBellaHKs, KOTOPOE BBIIACTCS HOTapH-
YCOM TIO0 MECTY OTKpPBITHSI HAcJeACTBa.
[12, c. 157]. IlonHOMOYHS HCTIOMHUTENS
3aBemianus ompenenstores cr. 1290 I'K
VYkpaunbl. Tak, K HUM OTHOCSTCS: IpU-
HSTHE MEp MO OXpaHe HaCIeJCTBEHHOTO
MMYIIECTBa, 10 YBEJAOMJICHHUIO Hacien-
HHUKOB, OTKa30IoJydJaTenel, KpeIuTopoB
00 OTKpBITHH HAcJIEICTBA; TpeOOBaHNE OT
JTOJDKHUKOB HACIIETOJATeNsT BBITOTHEHHUS
UMH CBOHMX OOSI3aHHOCTEH; YIIpaBJICHHE
HacJIeJICTBOM; OOecIieueHHe MOTyIeHHS
Ka)KIbIM M3 HACJIEIHHUKOB JIONW HACIel-
CTBA, ONpEJEICHHONW B 3aBeIaHuM; o0e-
CIICUCHHUE TIOJTYUCHHUS JI0M B HACJIEACTBE
JMLAMH, KOTOPbIE UMEIOT MpPaBo Ha 00s-
3aTeJIbHYIO JIOJII0 B HACJENCTBE. JTO OC-
HOBHbIE MOJIHOMOYHS, MPEOCTABIACMbIC
UCIIOJIHUTEII0 3aBEIAHUs IIPU  BBINOJ-
HEHHH €r0o 00sM3aHHOCTEH, CBS3aHHBIX C
BOIUIOIIEHHUEM B XXH3Hb IOCJIEAHEH BOIH
HacneqgozxaTtenst. B aTom acmekrte cromt
OTMETUTH, YTO 3aKOHOJATENh IOIIEN IO
MyTH HAMHCAHUS TTOJTHOMOYUH HCHOIHU-
TeJs 3aBelaHus 0e3 TOJKOBAHMS MX CO-
Jiep KaHusl, a TTOXTOMY Ha IIPAKTHKE MOTYT
BO3HHMKATh HEIOpa3yMEHUs, CBS3aHHbIC
C OCYIIECTBIICHHEM TaKUX ITOJIHOMOYHII.
YroObl MX U30€XkKaTh, CTAHOBUTCS 11€JIECO-
00pa3HbM ux TonkoBanue B ['K YkpauHsl.
B Hay4HBIX HCCIIEIOBaHUSAX CIIPABEIIHBO
MOYEPKUBACTCS, YTO IEPEYCHb ITOJIHO-

MOYMI HMCIOJHHUTEIIS 3aBELIaHUS HOCUT
HE 3aKPBITHII XapaKTep U MOXKET ObITh 70~
MOJTHEH, a TIOTOMY HEOOXOIMMO BHECEHUE
COOTBETCTBYIOIINX W3MEHCHHUI B 3aKOHO-
narenbcTBo. OIHAKO MPENOCTAaBUThH JI0-
MTOJTHUTEIILHBIE TTOJTHOMOYHSI MOJKET TOJIb-
KO caM HacJeq0JaTellb, OTMETUB 00 3TOM
B TEKCTE 3aBCIIaHMs, 3aTO HACIICTHUKH,
HOTapHyC WIU CyJl TAKOTO IpaBa JIMIIECHbI
[13, c. 43].

BoeiBoapl. IloapITOXXKMBasi, CTOUT OT-
METHUTb, YTO «POJIb U 3HAYEHUE UCIIOIHU-
TeJsl 3aBElIaHUsl HA COBPEMEHHOM 3Tarie
Pa3BUTHUS TPaXJTAHCKOTO IpaBa OTHOCHU-
TEJIbHO HEOOJBIIUE, YTO CBUCTEILCTBY-
€T O TOM, YTO 3TOT WHCTHUTYT HEAOOILIe-
HUBaeTcs». M ¢ nmpuBeAEHHBIM JIEHCTBU-
TETHHO CTOUT COTJIACUTHCSA, TIOTOMY YTO
WCTIOJTHUTENh 3aBCIIAHUS MPHUBICKACTCS
K HAaCJCICTBCHHBIM IPABOOTHOIICHHSIM
HeJaoCcTaTrouHo 4vacto. OJIHAKO CUHUTaeM,
YTO CHUTyanus Oy/leT MEHSTHCS B CTOPOHY
YBEIMUEHHS YacTOTHI TPHUBJIICYCHUS HC-
MOJIHUTENIST 3aBEIIaHus K BBITOJIHECHHIO
3aBellaTeIbHbIX pacrnopskeHuid. B wact-
HOCTH, 3TO OyIeT TPOUCXOIUTH B TEX
ciaydvasix, Korja HaclenyrTcs Kopropa-
THUBHBIE ITPaBa, aBTOPCKUE MIPaBa, LIEJI0CT-
HbIE UMYIIECTBEHHbIE KOMIUIEKCHI U T. [I.
U BO3HUKAeT HEOOXOIUMOCTH IpHUBIIEYe-
HUs JIMI, OO0JIaJaroluX CIEHaIbHBIMU
3HaHUSIMU B ompejeneHHon cdepe. Uro
KacaeTcs IOPUANYCCKUX JIUII, XOTHM TOJI-
YEPKHYTb, YTO MPEAOCTABICHUE UM MpaBa
BBICTYIIaTh HWCIOTHUTEISIMUA 3aBCIAHHS
SIBJISICTCSL OHO3HAYHO TOJIOKUTEIBHBIM.
Ecmn oHM OyayT OCYIIECTBISITH TaKyIo
NeSITeIEHOCTh  TTPO(ECCHOHANBHO, TO Yy
3aBemiaTess MPAKTUYECKH HEe BO3HHKACT
COMHEHHH B TOM, YTO €T0 MOCIIEIHSS BOJIS
Oy/IeT HCIOJIHeHA, TIOTOMY YTO OHH Oy/IyT
HUMETh NMPAKTHKY TaKOH eATEIIbHOCTH.

Ha ocHOBaHuM NpOBENEHHOIO aHa-
32 MOXKHO TOBOPHUTH O HEOOXOANMOCTH
BHeceHus: usMeHenuii B 'K Ykpaunsl B
YaCTHU 3aKPEIUICHUS TOJOKEHHUS O TOM,
YTO MEPEYEHb MOTHOMOYHMN UCTIOTHUTEIS
3aBellaHus MOXKET OBbITh PACIHINPEH 3aBe-
LaTeJIeM.
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