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TPAHC®OPMAILMS PET'YJIATUBHON ®YHKIIUU ITPABA
B COBPEMEHHBIX YCJ/IOBUAX

Poman 3BAPUY,
KaHJUJAT IOPUINYECKUX HAYK, JOLIEHT,
JIOLIEHT Kaeapsl TEOPUH U UCTOPUH TOCYAapCcTBa U IpaBa
Yuusepcurera Kopoms [lanuna

AHHOTADUA

B crarbe nccienoBanbl 0COOCHHOCTH TpaHCHOPMALIUK U AabHEHIEeH JMHAMUKY PErYIsSTHBHON (DYHKIIMH IIPaBa HA COBPEMEHHOM
JTare NpaBoBOTro peryanposanus. PaccMorpeHo noHsTue «pyHkuus npasay. Ocoboe BHUMaHUE y/IENICHO €€ MECTy B CUCTEME IIPaBo-
BbIX QyHKIHHA. KpoMme Toro, ucceioBaHbl MHEHHUS YYEHBIX B 00J1aCTH IOPUCTIPYACHIIMH 110 BOIPOCY Kiaccuukanun GpyHKImi npasa
B II€JIOM U €0 PEryIaTHBHON (QYHKIMH B 4aCTHOCTH. J[OKa3aHa Ba)kHAsl POJIb PETYISATUBHON (yHKIMHU NpaBa AJIsl Pa3BUTHUS PaBOBO-
IO TOCYJapCTBa U TPXKIAHCKOTO O0IIECTBa, a TAKXKE TOT (DaKT, YTO OHA SBJISCTCS OHUM M3 IVIaBHBIX 3JIEMEHTOB CHCTEMbl (QDYHKIUH
npasa. Onpe/eseHo, YTo PeryIaTHBHAS (QYyHKIHS B IPOLIECCE AUHAMHUKH HE MOXKET CYIIECTBOBaTh 000COOICHHO, a TOITOMY JOJDKHA
TECHO B3aMMOJICHCTBOBATD C APYrUMH (DYHKLIUSAMU [1paBa.

KioueBnlie ciioBa: GyHknus, QyHKIHS paBa, cucteMa (GYHKIHH paBa, Kiaccuukanys GyHKIHHA IpaBa, peryasTuBHas QyHK-
LS TIpaBa, PEryIATUBHAS cTaTHYecKas QYHKIMS [paBa, pery/IsTHBHAs AUHAMHYecKas QYHKLUS npaBsa.
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SUMMARY
In the article the peculiarities of the transformation and the further dynamics of the regulatory function of law are studied at the
present stage of legal regulation. The concepts of «function of law» are considered. Particular attention is paid to its place in the system
of legal functions. In addition, the opinions of scholars in the field of jurisprudence on the question of the classification of the functions
of law in general and its regulatory function in particular are investigated. The important role of the regulatory function of law for the
development of legal state and civil society, as well as the fact that it is one of the main elements of the system of functions of law, is
proved. It is determined that the regulatory function in the process of dynamics cannot exist separately, and therefore should closely

interact with other functions of law.
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]:[OCTaHOBKa npodsiembl. [106a-
JM3AIHS U CTPEMJICHHE YeloBe-
YecTBa K Pa3BUTHIO CONMYMa Ha JIEMOKpa-
THYECKHUX Hadajax OoOyCIOBHIM HaibHEH-
IIyI0 aKTUBH3AIMIO Pa3BUTHS TPaKIaH-
cKkoro obmectBa. B atom mpomnecce npaso
UTpaeT poiTb BAYKHOTO HHCTPYMEHTA B KOH-
TEKCTE ONPEENICHHUs MPaBUII B3aUMOJICH-
CTBUS MEXIy OpraHaMH roCyapCTBEHHON
BJIACTH Y IPAXJAHCKUM OOLIECTBOM, a TaK-
JKe IMEeT pelIaroliee BIUsSHUE Ha POLece
MIPUHATHA PEIICHUH OTHOCUTEIBHO LieNeit
Pa3BUTHA KaK OT/CIbHBIX UHAUBUIOB WIH
COLMAJIbHBIX TPYII, TaK W TOCYAApCTBA
u obmiecTBa B 1enoM. MIMEHHO mosToMy
OJIHOW M3 Ba)YKHEWIINX MPOOIEM M0 0CO3-
HAHUIO CYITHOCTH BO3ICHCTBMS IpaBa Ha
OOIIECTBEHHOE PA3BUTHE SIBIISIETCS OIIpe-
JIeTIeHNe HaNpaBiIeHUH W TPAHHI] HTOTO
[IPaBOBOT'O BO3ACHCTBHUSL.

AHanu3upys yKa3aHHOE C TMO3ULUHI
TEOPUHM TOCYAapCTBa W IIpaBa, CIEAyeT
OTMETHTb, YTO OCHOBHbIC HalpaBiICHHs
MIPABOBOTO BO3/IEHCTBHS Ha OOIIECTBO
MOXXHO OXapaKTepH30BaTh KaK (DYHKLUH
npaBa. VIMEHHO MO3TOMY aHallM3 TaKoOro
MOHSATHS, KaK «(DYHKIHMS 1paBay, sBISCT-
€51 ICKITIOYUTENEHO BaKHBIM B COBPEMEH-
HOW IOPHCIIPYACHINH, a pPEeryasTHBHAs
(GYHKIUS SIBISICTCS OJHOM M3 KITIOUEBBIX
KaTeropuii B cucTeMe QyHKIHH TpaBa.

Coctosinue wucciaenopanus. Ilo-
HATHE, CHCTEeMa W  KIacCHU(HKAIII
GyHKUMI 1paBa  SABISIIOTCS  IIpEAMe-
TOM WHTEHCUBHBIX Hay4HBIX HCCIIEIO-
BaHUH, 4TO, OE3yCIOBHO, OTPAXKEHO B
3HAYUTEIBHOM KOJIMYECTBE PaboT B 00-
JIACTH IOPUCIIPYACHLUH. 3/1eCh CIEayeT
aKIIEHTUPOBaTh BHMMAHHE Ha HAy4YHbBIX
TpyAaX TakKUX YUCHBIX-IODHCTOB, Kak

A. Anexcees, T. Auapycsk, M. Baiitun,
JI. 3amopckas, B. Kosansckui, B. Jlaza-
peB, A. Muponens, A. Oneitnuk, B. Ilo-
ropwiko, T. Paapko, B. Cuniokos, A. Cka-
KyH U JIp.

Kpome Toro, oTaenbHbIe yUeHbIE yiie-
JIAJTH BHUMAHUE UMEHHO POJTH PErYJISITUB-
HOI (yHKIMH IpaBa. 371ech 1enecoodpas-
HO BCIIOMHHTH TPY/IBI TAKUX YUCHBIX, KAK
W. Antommna, U. ApucroBa, B. badkuH,
C. JIpo6oros, B. Hcaesa, H. Heii u np.

OjHako HEOOXOIUMO OTMETHTbH, YTO
ToTaNbHas Trobanu3anus u OypHOE pas-
BUTHE TPAXKTAHCKOTO 00IIeCTBa, KOTOPHIE
Mbl HAOJIOAeM CETOMHS, BIHSIOT W Ha
JTUHAMUKY I0pUAMYSCKON HAYKH B LIEJIOM,
U Ha TpaHCHOPMAIMIO PETYISATHBHOM
(dbyHKIMM TIpaBa B 4YacTHOCTH. VIMeHHO
MO9TOMY B JalibHEWIIeM 0co00e BHHMa-
HUE CIeIyeT 00paTUTh HA PErYISTHBHYIO
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(GyHKLHUIO TpaBa, KOTOpasi CriocoOCTBYET
YTBEPXKJCHHIO MpaBa KaK CHCTEMBI IIe-
JIOCTHO-HOPMATHBHOTO PETYJIHPOBAHUS U
OTpaKaeT ero IIaBHOE CONMAIFHOE Ha-
3HAUCHHE — PETYIMpPOBAHUE OOIECTBEH-
HBIX OTHOILIEHUH.

Heap u 3amayum  uccjeI0BaAHHA.
Ienbto cTaTby SBISETCS KOMILIEKCHOE
UCCIIEI0BAaHNE JTMHAMUKHU PETYISTUBHON
(GyHKIMM TpaBa B COBPEMEHHBIX YCJO-
BusX. M3 1OCTaBIEHHON LIEJIM BBITEKAIOT
ClIelYIOINE 33/1auk: a) CHCTEeMaTH3HpPO-
BaTh OCHOBHBIC COBPEMEHHBIC IOJIXO/bI
K TOHITUIO «pyHKIHUS mpaBa»; 0) ompe-
JIeTUTh cucteMy (YHKIMH IpaBa W pac-
CMOTpPETh pa3IMYHbIC KPUTEPUH X Kilac-
cuduKanum; B) yCTaHOBUTH U 000CHOBATh
pOJIb  PEryisATHBHON (YyHKUMH IpaBa B
Pa3BUTUH COBPEMEHHOTO MPAaBOBOTO TO-
CyZapcTBa ¥ COBPEMEHHOTO I'PaKIaHCKO-
ro obmiecTna.

H3noxenne OCHOBHOTO MaTepHa-
Ja uccjaenoBanus. Borpoc o cymHocTH
IIpaBa U €ro Ha3HAUYCHUH B )KU3HU OOLIe-
CTBa HAIPSIMYIO CBSA3aH € €ro (QYHKIUSAMH.
ViMeHHO mnpaBOBbIE (DYHKIIMH OTpa)KaroT
JITUTUMHOCTb  JICHCTBYIOIIEH  BIIacTH
u  00LIeCONHabHYI0 HAlPaBICHHOCTh
JeATEeIbHOCTH TOCYAapCTBa, ITOCKOJIBKY
[IPaBO MPU3BAHO 00eCIIeYnBaTh HHTEPECHI
BCex 4ieHOB obuiecTBa. CienoBarelbHo,
MPaBO JIOJDKHO OBITh 3(Q(EKTUBHBIM CO-
LHAJbHBIM  PErYJIATOPOM,  OIpPEACISTh
BO3MOKHYIO M 00sI3aTeNIbHOE IMTOBEICHUE
B obmectge [7, c. 3].

B ropumuueckoil Hayke IOHATHE
«yHKIMSAY» XapaKTepHU3yeT COLHUAIBHYIO
poinb mpaBa. OJHAKO aKTHBHOE HCIONb-
30BaHME TOHATHS «QYHKIHS TIpaBay
CEerojiHs. HE TI03BOJIIET KOHCTaTHPOBATh
HaJM4YMe €IMHOW TOYKM 3pEHHs Ha 3Ty
npodiemy. OObIUHO 1O PyHKIUEH paBa
MIOHMMAIOT MJIM COLMAJIbHOE Ha3HA4YeHHe
IpaBa, WM HAIPaBJICHUS €ro MpaBOBOTO
BO3JICHCTBUS Ha OOIIECTBEHHBIE OTHOILIIE-
HUS, WU U TO, U Apyroe BmecTe [7, c. 4].

B. TIloropmnko BbIpaxkaeT Takoe
MHEHHE O CYIIHOCTH (YHKUMH IpaBa:
1) ¢yHKuMS mnpaBa OMpEAeNseTcs ero
CYIIHOCTBIO U Ha3HaYeHHEM B 0OIIeCTBe,
HO OHa HE SIBJISICTCS JIMIIb MPOSIBICHUEM
HMMMAaHCHTHBIX Ka4€CTB CYIIHOCTH MpaBa,
1 ee Helb3sl paccMaTpHuBaTh TOJIBKO KaK
ero «mpoekiuio». He cronT cBs3BIBaTH
(GYHKIUKM M CYIIHOCTH IpaBa; (QyHKIHs
IpaBa HMEET OIpENeIICHHYIO CTeleHb
HE3aBUCUMOCTH; 2) QYHKIMS XapaKTepH-
3yeT HarpaBJieHue He0OX0MMOro BO3/IEH-
CTBHS IIpaBa Ha OOILIECTBEHHbIE OTHOILIE-

Hus, 06e3 KOTOpOro o0IecTBO Ha TaHHOM
JTame Pa3BUTHS HE MOXET CyIIeCTBOBAThH
(perynupoBaHHe, OXpaHa, 3aKperjieHHe
OIIPEe/IENICHHOTO BU/Ia OOILIECTBEHHBIX OT-
HoweHui); 3) QyHKuuMs mpaBa BeIpaXkaer
IVIaBHbIC YepThl IIPaBa M HANpaBlICHA Ha
OCYLIECTBICHHE 3a/iad, CTOSIIUX IIepes
NpaBOM Ha JJAHHOM JTalle ero pa3BUTHS;
4) ¢yHkuus mpasa mpeacTaBisieT coOoH,
KaK TpaBWIO, HANpPaBICHUE €ro aKTHB-
Horo aeiictBus. [loatomy onHOM n3 Baxk-
HBIX €€ IPHU3HAKOB SBJIACTCS JUHAMU3M;
5) MOCTOSIHCTBO KaK HEOOXOAWMBIN TpH-
3HAK QYHKIMHU [IpaBa XapaKTepu3yer cra-
OMIIBHOCTB, HEIPEPBIBHOCTD, MPOAOIIKH-
TenbHOE JelicTBhe. DyHKIMS MOCTOSH-
HO TIpHCYIa TpaBy, HO 3TO HE 3HAUUT,
YTO HEU3MEHHBIMH OCTAIOTCS MEXaHU3M
u (GopMBl €e OCyIEeCTBICHUs, KOTOPbIE
U3MEHSIOTCA U Pa3BUBAIOTCA COINIACHO
noTpeOHOCTIM npakTuku [13].

A. MupoHenp, aHaIU3Upys MpodiemMy
(yHKIMI IpaBa, OTMEYaeT, 4To Haubolee
pacIpOCTPaHEHHBIM SBIISIETCS TIOAXON, CO-
IVIACHO KOTOPOMY (pyHKLIMH IpaBa sIBJISIOT-
cst «OCHOBHBIC HAaIPaBJICHUs BO3/ICUCTBHS
npaBa Ha OOLIECTBEHHbIE OTHOLICHHS)
(C. Anexkcees, B. Jlazapes, A. CkakyH u
np.). ViMeHHO HampaBieHUs MPaBOBOTO
BO3/ICHCTBYS BBIPAXKAIOT POJIb IIPaBa B 00-
HICCTBCHHOM JXu3HHU. Llenmpro Takoro BO3-
JIEUCTBUS SIBIISICTCS YIOPsI0UeHHE 001Ie-
CTBEHHBIX OTHOmEeHUH. CyIIHOCTh IIpaBa
oTIpesiessieT HalpaBIeH!s eTo BIHUSHHUSA, B
KOTOPBIX PACKPBIBACTCSI €I0 COLHMAIBLHOE
Ha3Ha4YeHue U npupona [12].

B. KoBanbckuii yka3plBacT Ha To,
YTO B@KHOCTh (PYHKIHH OTpa)kaeTcs B
CYIIHOCTHBIX IPU3HAKAX IIpaBa, BKIIIO-
yas I1IeNu, 3ajaud, COJACp)KaHHE HHCTHU-
TYTOB ¥ HOPM IIpaBa, TPaHMIIbI BIUSAHUS
U T.IL., a TaKXKe pojb, KOTOPYIO UIPAIOT
KOHCTHTYLIMOHHBIE HOPMBI B (OPMHPO-
BaHUHM OCHOB, KOTOPBIC B COBOKYIHOCTHU
OIPENeIISIOT COLMABHYIO M TIPaBOBYIO
CYIIHOCTb TOCYJapCTBa, HAIMPABISIOT Jie-
ATEJIBHOCTH €ro opraHoB. To ecth (yHK-
L[ TIpaBa JIOJKHBI OBITh KaTaJIn3aTOPOM
pa3BUTHS MPABOBOH T'OCYAapPCTBEHHOCTH.
B HMX BOIIOIIAIOTCS COLMAibHAs CyII-
HOCTb ¥ HAIpaBICHUE IPOJBIKCHHE
YKPaMHCKOTO TOCY/IapcTBa K IEMOKPATHH,
K YeIOBEKy M TpaaaHuHy. DyHKINH
npaBa J0JDKHBI PACCMATPUBAThCS B CBA3U
C IpoleccaMy COLHAIN3aluI HHANBHUIOB
U TOCYAapCTBa, IEMOKpATHU3aLUM MOJH-
THUYECKOM JKU3HM, AaKTHBHOTO Y4YacTHs
rpakiaH B IIPOIIECCE INPaBOTBOPUECTBA
[11,¢.7].
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®eHOMEH (QYHKUMHA IIpaBa MOXHO
0XapaKTepU30BaTh CICAYIOMUM 00pa3oM:

1) ¢yHkmms mpaBa — 3TO WIH CO-
LHaJbHOC HAa3HAYCHHE MpaBa, WIH Ha-
MpaBJICHUE TPABOBOTO BO3JCHCTBHUS Ha
0OIIECTBCHHBIC OTHOLICHHS, WK U TO, U
JPYyroe, BMECTe B3STHIC;

2) conMalbHOE Ha3HAYCHHUE IIpaBa
¢dopmupyercst u3 morpeGHOCTEH 00mIe-
CTBEHHOro  pa3BuTus. CoLHMATbHBIMU
MOTpeOHOCTAMU  00IIeCTBa  CO3al0TCA
3aKOHBI, HAIPABJICHHbIC HA 3aKpeIUICHHUE
OIPE/ICJICHHBIX OTHOLIEHHH, UX DeryJu-
poBanue niu oxpany. ConnanbHOe Ha3Ha-
YeHHeE MpaBa COCTOUT B YPETyIUPOBAHUH,
YIOPSIOYCHUN OOIIECTBEHHBIX OTHOLIC-
HHH, IPEOCTaBICHIN UM CTAaOUIIBHOCTH,
CO37IaHMU HEOOXOIMMBIX YCIIOBUH Juis
peanu3anuy npaB rpakiaH U CyLIeCTBO-
BaHUs TPaXTaHCKOTO obmiecTna [9, ¢. 47];

3) mpaBOBOE BO3JEHCTBHE — 3TO KaTe-
ropusi, XapakTepusyroas myTd, Gopmsl,
CrOCOObI BIMSHUSI TIpaBa Ha OOIICCTBEH-
HbIE OTHOIICHHS. DTO peau3alus paBo-
BBIX NPUHIUIIOB, 3aPETOB, MPEINHCAaHUH
1 HOPM B OOLIIECTBEHHOM JKU3HH, JCATEIIb-
HOCTH TOCYJIapcTBa, €ro OpraHoB, OOIIe-
CTBEHHBIX 00beIMHEeHNIT U rpakaaH [1];

4) HampaBlieHUE BO3ICHCTBHS — IJ1aB-
HBIIl KOMIIOHEHT (yHKLMHU IpaBa, KOTO-
Pphlii ABISETCS OTBETOM IIpaBa Ha MOTPed-
HOCTH OOIIECTBEHHOTO pa3BUTHUS, pe-
3yJIbTaTOM 3aKOHOJATENILHOW MOJUTHKH,
TpaHCHOPMHUPYET ITH LIEIH B TO3UTHBHOE
mpaBo [9, c. 47].

CnenoBarensHo, (YHKIUS TpaBa —
9TO MPOSIBIICHUE €r0 UMMAHEHTHBIX, CIICII-
ndudeckux cBOUCTB. B dyHKIMM akKyMy-
JIUPYIOTCS CBOMCTBA IPaBa, BHITCKAIOINE
U3 €e KauyeCTBEHHOH CaMOCTOATEIbHOCTH
KakK CoIMajbHOrO eHomena [9, c. 47].

OnHako (yHKIMM mnpaBa HE Cylle-
CTBYIOT M30JMPOBAHHO JIPYT OT Jpyra, a
TECHO B3aMMOCBS3aHbI, I03TOMY OJHY W3
HHX HENb3s UCCIIE/IOBATh I0CTATOYHO CO-
JiepKaTeabHO 0e3 aHaaM3a ee B3auMOICH-
CTBHUS C IPYTUMH QyHKIHUAMH, Oe3 U3yue-
Hus ee B cucreme. Cucrema (GyHKUUi
IpaBa — 9TO CJI0KHOE, MHOTOYPOBHEBOE
obpasoBanue [6, c. 174].

Cuctema (yHKIMH TpaBa HETOCpPEa-
CTBEHHBIM 00pa3oM CBs3aHA C CHCTEMOIt
npaBa, a MOTOMY MOXKHO BBIJICIHTH ISTh
¢byHkumii npasa, (GOPMUPYIOIMX CHCTE-
My: 1) MexoTpacieBsie GpyHKINH (TIpUCy-
ye MEHbIIEH Mepe JIByM, HO HE BCEM OT-
pacisim ipaBa); 2) obienpaBoBbie QyHK-
uK (IPUCYIIHE BCEM OTpacisiM IpaBa);
3) orpacneBble (QYHKIMH (XapaKTepHBIC
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Ui OAHOW orpaciu mpasa); 4) ¢yHk-
MY TPABOBBIX WHCTUTYTOB (CBOHCTBEH-
HbIe KOHKPETHOMY HHCTHTYTY IIpaBa);
5) ¢byHKIMM HOpM HpaBa (IpUCYIINE KOH-
KpPETHOMY BH/ly HOPM IIpaBa) [6, c. 174].

OcHoOBHbIE (DyHKIMH IIpaBa — 9TO HaU-
Gonee oOLIMe, BayKHEHIIIME HAIPaBICHUs
€ro BO3/IEHCTBUS Ha OOILECTBEHHBIE OT-
HOIICHUS. B HUX BbIpaxaroTcs ciryxeo-
Has poJib PaBa, ero KJIaccoBas CYIHOCTh
U colMalibHOE Ha3HaueHue [ 14].

HeocnoBubie ¢yHkimu (moadyHk-
I[MM) IIpaBa OXBAaTBIBAIOT MEHEE ILIHPO-
Kylo cepy BIMSHUS M XapaKTepHbI HE
JUIS BCEX OTpaciiel mpaBa, a B OCHOBHOM
BXOJST B OJHY HJIM HECKOIBKO OCHOB-
HeIX (yHKuni. [lonatne «HEoCHOBHas
(YHKITUSI TTpaBa» AOCTATOYHO YCIOBHO H
MIPUMEHSIETCS JUIsl TOTO, YTOOBI, C OTHOM
CTOPOHBI, BBIJICIUTH M3 OOJBIIOTO KOJIHU-
YyecTBa MPaBOBBIX (DyHKLUH Hauboee cy-
[IECTBEHHBIE, IIaBHBIC, 00Jiee O0IIHe M0
CMBICITY, @ C JIPYTOi, — ONPEAeIHTh Te, K
KOTOPBIM HE OTHOCSTCS BBIIICYIIOMSHY-
Thble NIPU3HAKH [6, c. 176].

A. MupoHel He COIIaceH C yTBEpK-
JCHHEM O 3aBHCUMOCTH KOJIMYECTBa
CaMOCTOSITENIbHBIX (DYHKIMH mpaBa OT
COCTABJIAIOIIMX ero cucreMbl. OTpacib,
HOJOTpaciab, HWHCTHTYT, HOpMa IHpa-
Ba — JJIEMEHTBI CUCTEMBI IpaBa. To ecThb
(yHKIMM TIpaBa pacHpOCTPAHSIOT CBOE
JIeHCTBHUE HA BCE 2IIEMEHTHI €T0 COCTaBIIS-
IOIINX, HO OMpE/eIeHHas OTPacib IpaBa
MOXET OTpENeIeHHYI0 (DYHKIMIO MpaBa
HCTIONB30BaTh B OOJIBINICH CTENIEHH, a Ipy-
Tyio — B MeHblIel crerneHn. OgHako 3To
HE SIBJISIETCS] OCHOBAHUEM IS BBIICIICHHS
noadyHKIMI mpaBa B HOBBIE (DYHKIIMH
TOJIKO TIOTOMY, YTO OT/EJIBHBIM OTpac-
JISIM TIpaBa Takasi QyHKIMSA He CBOICTBEH-
Ha Ha ONPE/IETICHHOM 3Tale pPa3BUTHS ro-
cynmapcTsa u obmiectsa [12].

Urak, cucrema QyHKUUI mpaBa siB-
JseTCs JMHAMHUYHBIM SIBIICHUEM, KOTO-
pOe PENeBAaHTHO pearupyer Ha HeoOXo-
JUMOCTb PETYJIUPOBAHUS TEX WIM WHBIX
chep OOILICCTBEHHOM KU3HU U aKTyalld-
3UpYeT B CIydae HEOOXOAUMOCTH BOIIPOC
0 CYIIECTBOBAHHH COOTBETCTBYIOIIECH
(hyHKITNH TIpaBa.

Ompezensiomnee MeCTo B CHUCTEME
(hyHKIMI TIpaBa MPHHAUIEKHUT €T0 Pery-
nsaruBHOU (ynKImu [15]. Ocobennoctn
9TON (YHKIMHM 3aKIIOYaroTCs, MPEexKIe
BCEr0, B YCTAHOBJICHUH IOJIOKUTEIBHBIX
NpaBUIJI IOBEJICHUS, B OpraHU3allu 00-
IIECTBEHHBIX OTHOLIEHHH, KOOPAWHALMN
coIMabHBIX B3aUMOCBsI3el [6, c. 178].

g

B pamkax peryasTUBHOW (yHKLIUH
OOBIYHO BBIACISAIOT J(Be MOADYHKIINH:
PEryJISATHBHYIO CTAaTHYECKYH) W pEryisi-
THBHYIO JMHAMUYECKYIO. PeryistuBHas
cratndeckass (YHKLHUS BBIPAXKACTCsl B
BO3/IEHCTBHH TIpaBa Ha OOIIECTBEHHBIE
OTHOILICHUSI, 3aKPCIUIsisi UX B MPABOBBIX
WHCTHTYTaX, SIBISICTCSI OJHOW W3 3a1a4
IIPaBOBOIO perynuposanus. [Ipaso ropu-
JIMYECKH 3aKpeIuisieT W yCTaHaBIMBACT
0O0IIECTBEHHBIE OTHOLICHUS, YTO MPUBO-
JUT CTaOWIIBHOE CYIIECTBOBaHUE OOIIe-
CTBa B COOTBETCTBHE C MHTEPECaMH €ro
OOJNBLIMHCTBA WJIM CHJIAM, KOTOpbIe Ha-
XOAATCS y BIacTu. Pelaroliee 3HayeHUe
B OCYIIECTBIICHUHU CTaTHYECKOH (DYHKIIUH
NPUHAIICKUT MHCTUTYTY TIIpaBa co0-
CTBEHHOCTH. JTa (DYHKIUS TaKXkKe BBI-
paxkeHa B M30MPATEIbHOM U ABTOPCKOM
mpase [6, c. 178].

PerynsTuBHasi quHaMUuecKas (yHK-
L{sI HAXO/UT BBIPAKCHUE B BO3JCHCTBUH
npaBa Ha OOIIECTBEHHBIC OTHOLICHHS ITy-
TeM oopMIIeHHS UX JIMHAMUKH U BOILIO-
LIEHa, HalpuMep, B HMHCTUTYTaX Ipax-
JTAHCKOTO, aJIMUHHCTPATHBHOTO U TPYHO-
BOro mnpasa [6, c. 179].

PerynsatuBHas QyHKIHSA, 10 MHEHHIO
B. HcaeBoii, HanipaBiieHa Ha 3aKperieHUe
0O0IIECTBEHHBIX OTHOLIEHHH MK ofecrie-
YeHHe UX pa3BUTHA. B ocymiecTBieHuH
9TOW (QYHKIMK 0c000€ 3HAYEeHHE MPHOO-
peraeT KOHCTHTYLMOHHOE 3aKpeIuieHHue
(hopM COOCTBEHHOCTH U OCHOBHBIX TTOJTH-
THYECKUX HMHCTUTYTOB, CYLIECTBYFOLINX
B obOmecrBe. OOIIECTBEHHBIE OTHOIIE-
HUSI, TAKAM 00pa3oM, BBOASTCS MIPABOM B
orpesiesieHHble paMKd. DYHKIMS MpaBo-
BOI'O PEryJIMPOBaHMUS MOXKET ObIThb Ha-
IIpaBJicHa Ha YIOPSJIOYEHNE U Pa3BUTHE
OOIIECTBEHHBIX OTHOILCHUMH, OIpeelie-
HHE KOHKPETHBIX HallpaBICHUH IOBejie-
HUS JIIOIEH, peain3alnio MU CBOMX TIPaB
U 00s3aHHOCTEH (HAIpUMEp, pPeryiaupo-
BaHUE JOTOBOPHBIX OTHONICHUH). Pery-
JUpoBaHKe ObIBaeT OOIIMM, KOTJIa pery-
JIUPYETCsl TOBE/ICHUE IIMPOKOTO Kpyra
HEOIIPE/ICIICHHBIX CYObEKTOB (Harmpumep,
MIPABHJIO O HEOOXOIMMOCTH PETHCTPALUK
MOJUTUYECKUX TMApTUH WM yCTaHOBIIE-
HUSL pa3Mepa HaJora), Wik HHANBUIYallb-
HBIM — KOTJIa PEryJUpyeTcsl MOBEICHHUE
JIMLA WIK Y3KOTO Kpyra Jui (HanpuMmep,
cyneOHBIE pEIIeHUs] B OIpPEACICHHOM
Jiesie), TO €CTh Yepe3 aKThl PUMEHEHHs
mpasa [9, c. 45].

C. JIpo0OTOB XapaKTepusyeT peryis-
TUBHYIO (DYHKIIMIO ITpaBa KaK «HarpasJie-
HHE IPABOBOTO BO3/ICHCTBYS B OTHOLICHUH

DECEMBRIE 2017 || &2

YCTaHOBJICHUSI IIPABIII TIOBEICHUS CYOBEK-
TOB IPaBOOTHOIICHUI». HeobxomumocTh
Tako# (hYHKIMH COCTOMT B OTHONICHUH K
NpaBy Kak K YHHUBEPCAILHOMY PEryisiTO-
py oOmiecTBeHHbIX OTHOmeHHH. U rocy-
JTApCTBO, W TIPAaBO MMEIOT YIOPSI0YNBATh
OOIIECTBEHHBIE OTHOIICHHS — HAIPABISITH
pa3BUTHE COLIUYMA, MOIJIEPKUBATE B HEM
HaJUIeXKalMi ypOBEHb Mopsiika, 6e3zomnac-
HOCTH M Onaronomyuus. Torma mpaso
PaCKpbIBa€T CBOE COJEP’KAHUE KAK KOM-
METEHIs] TOCYapCcTBa, ACHCTBYET B COOT-
BETCTBUHU C YCTaHOBJICHHBIMH HOPMaMU, a
TOCYAapCTBO — KakK IPaBO, OCYIIECTBISET
HOPMOTBOPUECKYIO JIEITEIbHOCTh M IIpa-
BOBOE perynupoBanue [5, c. 50].

PerynstuBHast QyHKIMS 1paBa, 110 MHe-
auro C. [IpoboTtoBa, 00ecriednBacT MoCTOsIH-
CTBO, CTaOMJIBHOCTB U BOCIIPOM3BOUMOCTD
CBS3M MEXJy TOCYIapCTBOM U OOLIECTBOM.
JlaHHOHN TIeTTM MOYKHO JOCTHYb Orarozmapst
JIByM IJIaBHBIM MEXaHM3MaM: MEXaHU3MY
WHCTUTYIIMOHANIM3AIMA ¥ MEXaHM3MYy W3-
MEHEHHs CIIOKUBIINXCS TPABOOTHOIICHUIH
[5, c. 50]. bnaronapst MexaHU3My WHCTH-
TyUUalu3allud  [pPaBOBbIE HMHCTUTYTHI
MO3BOJISIIOT  IOPUJMUECKH 3aKPENUTh U
MIPEBPATUTh B IOPUIUUECKH YPETYIUpO-
BaHHBIE T€ OOILIECTBEHHbIC OTHOIICHUS,
KOTOpbIe 00ECIIEUNBAIOT CTAOMIBHOCTD U
MOCTyMNaTeIbHOE pa3BuTHe odmecTna [8].

Hannume 3Tux MexaHU3MOB peasnu-
3al[MM PEryISTUBHOW (YHKLIUM IpaBa H
JTaJI0 OCHOBAHHE OTJCIBHBIM HCCIIEI0BA-
TEJSIM CJIeNIaTh BBIBOJ O CYIIECTBOBAaHUH
JIBYX OTJAECIBHO B3ATHIX (PyHKIHIL: pery-
JSTHBHON CTaTHYECKOM M PETYIATUBHON
JTMHAMHYECKOM.

PerynstuBHas (QyHKUMsS mpaBa — 3TO
LEJICHANIPABIEHHOE  TPAaBOBOE  BO3/EH-
CTBHE, Oarofapsi KOTOpOMY OIpPEAEIISIOT-
Csl TIpaBMJIa MOBEACHUS CyOBEKTOB IIpaBa
MPU 3aKPEIUIEHUH TPAaHHIl TOCYAapCTBEH-
HOTO BMEIIATeIbCTBA B Cdepy JIMYHBIX
npaB M cBoOox rpaxnaH. Kpome Toro,
YCTaHABIIUBAIOTCS IOPUIMUYECKUE IIpaBa
U B3aMMHBIC OOBSI3KH y4YaCTHHMKOB OOIIie-
CTBEHHBIX IIPAaBOOTHOLICHUH 171 obecrie-
YEHUs] BEPXOBEHCTBA IIpaBa, MPUOPUTETA
mpaB ¥ CBOOOA dYeloBeKa. PerymstuBHas
(hyHKIMS — OJTHO W3 HANIPABJICHN BIVISHHS
[PABOBOIO TOCYIApCcTBa Ha OOIIECTBEH-
HBIE OTHONICHWs, KOTOpOE IIPU3BAHO
CII0COOCTBOBAaTh  COLMAJILHO-OKOHOMUYE-
CKOMY, TTOJIUTHKO-TTPABOBOMY, HAI[HOHAITb-
HO-KyJBTYPHOMY Pa3BUTHIO WHIUBHIOB,
rocyaapcTsa u oomiectsa [5, c. 517.

W. AnTOommMHa wuccienoBana peryis-
TUBHYIO (DyHKIIMIO ITpaBa B KOHTEKCTE ee
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COOTHOLICHHE ¢ MHpOpMaMOHHOH. OHa
BBIpa)KAaeT MHEHHE, 4YTO pEeryasSTHBHAs
(yHKIWS ITpaBa — 3TO BHyTPEHHEE, TIPHUCY-
miee MpaBy SIBICHHE, KOTOPOE OIpe/ens-
eTCsl Ha3HAYCHUEM IIpaBa KaK peryisropa
COLMAITLHOM KHM3HH, ITPEACTABISIET CO00iT
Takoe HalpaBlIeHHE BO3JEHCTBUS TpaBa
Ha OOILIECTBEHHbIE OTHOIICHUS, KOTOPOE
JIOJDKHO 00ECIIeUHUTh ONPE/IeNICHHBIH ypo-
BEHb UX COLMAIBHOU YHOPAJA0YEHHOCTH,
HauOoJee IOJHO BBIPAXKAET CYIIHOCTH
IpaBa, a TaKXKe €ro B3aMMOCBS3b C JApY-
TMMH SIBJIEHUSMHU COLMAJILHOU JEHCTBU-
TETBHOCTH [2, c. 478].

Ilo MHeHHMIO y4eHOro, ¢ MOMOLIBIO
peryasTUBHOW (DYHKLMH IpaBa OCYILECT-
BIISIETCS YIIOPSIOYCHUE COIIMATbHON JKU3-
HU W CaMOPETyJSIIHs TpaBa, MOCKOIBKY
o0rmecTBO popMupyeTcs Onarogaps TOMY,
YTO JIIO/IN COTJIACOBEBIBAIOT CBOW JICHCTBHS
B COOTBETCTBHHU C HOPMaMH ITOBEACHUS 1
HOPMaTHBHBIMU MoAEIsIMU [2, c. 478].

MexaHu3M peaju3aluy  PerysTHB-
HOHM ()YHKLMH TpaBa MOXKHO JAETEPMHHU-
poBaTh KaK CHCTEMY I10CIIEI0BATEIIBHBIX
9JIEMEHTOB: YCTAHOBJICHUE CTEIEHH BO3-
MOXXHOTO M JOJDKHOTO TIPAaBHJI IOBEJIe-
HUSI B IPABOBBIX HOpMax ((OpMUpOBaHUE
IpaBa); HOpMa IpaBa Kak pe3yJabTaT H
(dopma BBIpAKEHHS COOTBETCTBYIOLIETO
MpaBHJIa TIOBE/ICHHUS; TPABOCO3HAHKE Ue-
JIOBEKA; TPABOOTHOIICHHUS; IPABOIOPS-
JIOK KaK KOHEYHBIH Pe3yJbTaT PeryJsTHB-
HoW (yHKIu. Kaapli mociemayromuit
9JIEMEHT O00YCJIOBIICH HAIMYHEM IIPEIbl-
nymero [3].

. AHTOIIMHA OTMEYAET, YTO BaXKHOM
COCTABIIAIOIICH PEryasTUBHON (yHKIUU
IpaBa B MPABOBOM T'OCYIapCTBE SIBIISIETCS
ee MH(OPMALMOHHOE BO3JEHCTBUE, 00e-
CIIEYCHUE €I0 YCTAHOBJICHUSI I'PAHMIL I'O-
CYJapCTBEHHOIO BMEIIATeIbCTBA B chepy
ABTOHOMHOTO CYILECTBOBaHUS HWH/IMBU-
JIOB ¥ TPAKIAAHCKOTO 00IIecTBa, CTa0UITb-
HOCTb IIPABOBOTO PETyIMPOBAHUS B YACTH
cobmonennst (GpyHIAMEHTAIbHBIX TPUH-
LUIOB npasa [2, c. 479].

Wudopmanus, npomesmas dyepes co-
3HAHWE HWHJMBU/A, IMPOBOAUT TPaAHUILY,
KOTOpasi OTAENSET JODKHOE OT HeHajIe-
kamiero. braromapst BAMAHHUIO ITPaBOBOI
HHPOPMAIIMK  OCYIIECTBISICTCS  IOJIO-
JKUTEIFHOE W3MEHEHHE IPaBOCO3HAHUS
JTIUYHOCTH, 00ECIIeUYMBAETCS MPEIITOCHUI-
Ka s OCYIUECTBIICHUS PETYISTUBHON
¢ynkmu 2, c. 480].

OO11ecTBO, KaKk CcOIMalbHas peallb-
HOCTb, CYLIECTBYET Oiarojapsi TOMY, 4TO
JIFOIM PEryJINpPYIOT CBOU AEHCTBHSA B COOT-

BETCTBUHU C COOCTBEHHON OCBEJOMIIEHHO-
CTBIO O HOpMax IOBeJICHUsI Ha Y()(HEKTHB-
HBIX HOPMAaTHBHBIX Mopeisix. I[IpaBoBoe
pEryaMpoBaHHE OCYMIECTBIACTCA dYepes
CO3HAHHUE W BOJIO JIOAEH M HEBO3MOXKHO
6e3 npaBoBoii HH(POPMALINK KaK COBOKYTI-
HOCTH COOOILIEHHH O INpPaBOBOM >KU3HU
obmiectsa [2, c. 480].

BeiBoasl. [lo pesynpraram uccieno-
BaHUS HAMM CJEIaHbI CJICYIOIIHE BbIBO-
Jb1, 0000IIEHNS U PEKOMEH/IAIINH:

1) B ropuandeckodl HayKke MOHITHE
«(yHKIHMS TpaBa» UCIOIb3YETCS JOBOIb-
HO MHTEHCHBHO OJJHAKO, €JIMHOT0 B3IV
Ha ONpeJesIeHHe ero CMBIC/A HET JI0 CHUX
nop. AKKyMYJIUDOBaB MHEHHS BeIyIINX
YUEHBIX 10 3TOMY BOIPOCY, MOXHO CJie-
JIaTh BBIBOJBI, YTO (DyHKIHS IpaBa — 3TO
COIMaJIbHOE Ha3HA4YeHUe IPaBa U HalpaB-
JICHUS €TO IIPaBOBOTO BO3/EHCTBHS;

2) ¢yHKIMH TpaBa HE CYIIECTBYIOT
W30JIMPOBAHHO JIpyr OT JApyra, a Tec-
HO B3aUMOCBS3aHbI M 00pa3yloT CHCTe-
My ¢ynkmumii npasa. Cucrema (QyHKIMIA
npaBa — 3TO KOMIUIEKCHAs CTPYKTYypa,
KOTOpasi JISJINTCS Ha HECKOJIBKO YPOBHEH
U peaju3yercsi yepes3 CHCTeMy IIpaBa, B
YaCTHOCTH d4epe3 00JIacTH, WHCTHTYTHI,
HOPMBI, JIOTOBOPBI, IPELEACHTHI, aKThl
NPUMEHEHHMs 1paBa u T.1I.;

3) ¢ BOMPOCOM CHCTEMbI (QyHKIUI
npaBa TECHO CBsi3aHa W mpobieMa ux
ki1accudukanmu. [lo pesynsraram uccie-
JIOBaHUsI MOXKHO CJieJlaTh BBIBOJBI, YTO
(dyHKIMM TIpaBa JENATCS Ha OOLIeCOoLH-
aJlbHbIE U CIIENUAIbHO-IOPUIMUYECKHUE.
OOmeconnanbHpIMU  (QYHKIUSIMH TIpaBa
ABJIAETCS MHGPOPMAIMOHHASA, OLEHOYHO-
OpPHMEHTAIlMOHHAs,,  I'HOCEOJIOTHYecKas,
BOCIHTATEIIbHAS, MOIUTHYECKasl, SKOHO-
Muyeckast (MonQyHKIUH: SKOJIOTHYECKasi,
COIMANIbHAs), a CIIELHAIBbHO-IOpUINYe-
cKkue QyHKIMHU [IpaBa — 3TO PEryJIATHBHAS
U oxpaHuTenbHas. [lociennss BKIro4aer
B ce0st mon(yHKIMH: KapaTesibHyI0, KOM-
MECHCAlMOHHYI0,  BOCCTaHABJIMBAIOLIEE,
npoQUIAKTHYECKYIO U KOHTPOJIBHYIO;

4) ONHMM W3 TJIABHBIX DJIIEMEHTOB
cucTeMbl (YHKLHUI TpaBa SIBISIETCS pe-
rynstuBHas  QyHKIMs.  PerynstuBHyro
(YHKLIUIO MOXKHO OXapaKTepU30BaTh Kak
HalpaBJIeHUE IIPaBOBOTO BO3JCHCTBUS,
BBIPA)KAIOILIEECs] B YCTAHOBJICHUU IO3H-
THBHBIX IPABHJI IOBEICHUS, IPEAOCTAB-
JICHUH I1PaB ¥ BO3JIOKEHUHU IOPUINUECKUX
o0s3aHHOCTEH Ha cyOBbekThl mpaBa. CyThb
peryasTHBHON (yHKIMHU [IpaBa COCTOUT B
€ro NIaBHOM COIIMAJIbHOM Ha3Ha4E€HWH —
PEryJaMpoBaHHU OOLIECTBEHHBIX OTHOIIIE-
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IMPUMEHEHUE MMOJIO)KEHUH COIJIALLEHUSA
OB ACCOLIMALINN YKPAWHBI
C EBPOIIEMICKUM COIO30M
B UACTHU UHTEJLUIEKTYAJIbBHOHN
COBCTBEHHOCTH

Eaena KAJIETOBA,
COUCKaTelNb
HayuHno-uccnenoBaTebckoro HHCTUTYTa HHTEIJIEKTyalbHOW COOCTBEHHOCTH
HanunonanbHol akazieMuy paBoOBbIX HAYK YKpauHbI

VK 347.78

AHHOTALUSA

B crarbe uccienyercst BIMSHUE eBPOIEHCKOrO 3aKOHOAATEIbCTBA HA PA3BUTHE 3a-
KOHOZATEILHOTO PeryIHpOoBaHus cepbl MHTEIIEKTyalIbHOW COOCTBEHHOCTH B YKpau-
He. AHaIM3HUpYyeTCs BONpoc npuMeHeHust HopM CornaiieHus 00 accouuanin YKpauHsl
¢ Eponeiickum Coro3omM, a Takke Jara, ¢ KOTOpoil HaunHaeTcs: npumeHenue Cora-
meHns. PaccMaTpuBarOTCs MOMOKEHNS HAIIMOHAIBLHOTO 3aKOHOJATEIbCTBA YKPAUHBI B
YacTH MPABUI IPUMEHEHHS HOPM MEKIYyHAPOIHBIX IOrOBOPOB. AKIICHTHPYETCS BHH-
MaHHE Ha pa3UuusIX B NPABOBOW OXpaHE OTACNBHBIX OOBEKTOB MHTEIUICKTYaJbHOU
COOCTBEHHOCTH, KOTOPBIE conepkarcs B CorameHnn 00 acCONUAIU U HAITMOHATHBHOM
3aKOHO/IaTENILCTBE.

KitroueBblie ci10Ba: HHTEIUIEKTyalbHAsi COOCTBEHHOCTb, MEXK/[yHaPOIHBIN JIOTOBOD,
CornanieHre 00 acconuanum, TSpPUTOPUATBHOE JICHCTBHE.

APPLICATION OF THE PROVISIONS OF THE AGREEMENT
ON THE ASSOCIATION OF UKRAINE WITH THE EUROPEAN
UNION IN THE PART OF INTELLECTUAL PROPERTY

Elena KADETOVA,
Applicant
of Scientific and Research Institute
of Intellectual Property of the NALS of Ukraine

SUMMARY

The article studies the influence of European legislation on the development of
legislative regulation of the intellectual property sphere in Ukraine. The issue of
application of the norms of the Association Agreement of Ukraine with the European
Union, as well as the date from which the application of the Agreement begins. The
provisions of the national legislation of Ukraine regarding the rules for the application of
the norms of international treaties are considered. Attention is focused on the differences
in the legal protection of individual intellectual property objects contained in the
Association Agreement and national legislation.

Key words: intellectual property, international treaty, Association agreement,
territorial action.

IlocTaﬂomca npo6aemsl.  Top-
TOBIISL  SIBISIETCSL  JIBMDKYIIHM

(baKTOpOM OKOHOMHYECCKOTO  pa3BUTUA

odyepeb — MyTeM 3aKJIIOYEHUS] U BBINOJI-
HEHUSI COOTBETCTBYIOIUX MEXIyHapo[-
HBIX JOroBopoB. Haubonee ycremrHbiM

CTpaH; IMpH STOM DI0OATM3UPOBAHHBIH
XapakTep COBPEMEHHOTO MHpa BIICUET 3a
c000if HEOOXOAMMOCTh IepecMOoTpa Ha-
IIMOHAJIBHBIX TOPTOBBIX MPABHIJI M Orpa-
HHUYCHHI, yCTPaHEHHE TPaHCIPAHUYHBIX
0apbepoB, COKpAIICHHE pa3pelInTelb-
HBIX IIpoLeRyp. Mup JaBHO HAIIeN IyTH
paspelieHns] TAKUX MPoOieM, B HEPBYIO

[IPUMEPOM B 3TOM CMBICIE MOXKHO CUH-
Tath co3jaHue BcemupHON TOproBoi
opranuzauuu. B wactHOCTH, VYKpaunHa
k BTO npucoenmaunnace B 2008 romy, k
yeMy JUIMTENBHOE BpeMsl TOTOBMIIACH, B
TOM 4YHCJIE — IIyTEM BHECEHUS HM3MEHE-
HUIl B HallMOHAJIbHOE 3aKOHOJATEIbCTBO.
ToproBeie Gapbepbl YCTpaHSIOT U Ha pe-



