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JOI'OBOPHBIE ®OPMbI OXPAHbI U 3AIIIUTHI
ITPAB U UHTEPECOB JIPYTUX YWIEHOB
CEMbHU U POACTBEHHUMKOB

Mupocaasa JSIKOBUY,
KaHAWIAT IOPUINIECKUX HayK, TOLUCHT Ka(eapsl TpaXk1aHCKOTO ITpaBa v Iporecca
JIpBOBCKOrO rocynapcTBeHHOro yHuBepcurera umenu Mipana ®panko

Summary

The article represents scientific research of agreement as form of regulation of
relations between subjects of family legal relations. Role of agreement as the regulator
of family legal relations is enlightened through the analysis of juridical literature, also
author represents classification of family-legal agreements under its subjects. It is
substantiated that agreement can create new rules of behavior which are not the same
as established in legislation, and in this case the agreement will be a regulator of family
legal relations and a guarantee for family members and other alliance rights and interests
protection from any disturbances.

Key words: agreement, family legal relations, family members, other family
members, alliance.

AHHOTANMSA

B cratbe mpoBOAMTCS TEOpPETHUYECKOE MCCIIEIOBAHUE JOTOBOpa Kak (GOpMbI ypery-
JIUPOBAHMSI OTHOIICHUI MEXTy OT/ICIIbHBIMH CyOBEKTaMHU CEMEHHBIX IPABOOTHOIICHHUH.
OcyuiecTBseTCs aHAIN3 I0PUIUYECKOM JIUTEPaTyphI 10 UCCIICAOBAHUIO POJIH 0TOBOPa
KaK peryJsiTopa ceMEeiHbIX IIPABOOTHOLICHMIA, a TAK)KEe BHUMAHUIO IIpelaraercs Ipyl-
MUPOBAHUE CEMEITHO-TIPABOBBIX JJOTOBOPOB B 3aBUCHMOCTH OT CyOhekTOB. OO0CHOBAHO,
YTO JJOTOBOP MOXKET (POPMHPOBATH HOBBIE ITPABIIIA TIOBEJICHUSI, OTIIMYHBIC aXe OT TeX,
KOTOpBIE IIpejiaraeT 3aKOHOAATEIbCTBO, U KaK CJIEICTBUE — JJOTOBOP MCIOIHSIET POJIb
peryasTopa ceMEeHHBIX OTHOLICHUMH, @ TaKXKe BBICTYIIAET TapaHTUEH OXpaHbl U 3aLUThI

MpaB ¥ HHTEPECOB WICHOB CEMBH U IPYTUX POJCTBEHHUKOB OT JIOOBIX HapYIIIEHHUH.
KuroueBble cioBa: 10roBop, ceMelHble IPABOOTHOLIEHUS, WIEHBI CEMbHU, IPYTHe

YJICHBI CEMbU, POACTBECHHUKH.

Hocmﬂom«a npodnembr.  Ot-
JICIbHBIE BHJIbI OTHOLICHWI He-
BO3MOJKHO ~ yPeryjJIMpoBarh, KpoMe Kak
MIPUMEHSIST 10ToBOp. J{0oroBop — 3T0 camblit
9(EKTUBHBINA PETYIATOP KKAOTO I'park-
nmanckoro obrrectBa. Cdepa JOroBopHOro
PETYIUPOBAHMS MOJKET CY’KaThCsl TIOJ BIIH-
SIHHEM Pa3INYHBIX (PAKTOPOB (IKOHOMH-
YECKHUX, COLHANBHBIX, IMOJIUTHIECKUX U T.
I.), OFTHAKO MCYE3HYTH BOOOIIE HE MOXKET.
Tem Oornee, ecny TOTOBOp paccMaTpHUBaTh
C TO3WIHUA ero (yHKIWiA, B 0COOEHHOCTH
3aIUTHOM. JloroBop pacHmmpsieT BO3MOX-
HOCTH CYOBEKTOB TPa)XIaHCKMX OTHOLIE-
HMI{, KOTOpbIE BMECTE C OTBETCTBEHHOCTHIO,
HPEyCMOTPEHHON 3aKOHOM, MOTYT IIpef-
YCMOTPETh OTBETCTBEHHOCTH JIOTOBOPHYIO.
B coneprkanue 10roBopa CTOPOHBI MOTYT
BKJIFOYATh YCIIOBHS, KOTOpbIe OyayT orpe-
JICTISITH MOZIEITb 3aILUThI IPAB Ha CIIy4ail uX
HapYILCHHUS.

AKTYyaJIbHOCTb TeMbI HCCJIeI0BAHUS.
‘VKpernienue npaBoBOro cTaTyca | poJi HO-
Tapuara B YKpauHe, pacIupenue QyHKIni
HOTapuyca, B OCOOEHHOCTH IO OXpaHe H
3aIIUTe TPaB U MHTEPECOB TPKIaH, BO3-
JIOKEHHE Ha HOTApHyCOB JOTIOITHUTETBHBIX
00s13aHHOCTEH CIIEIUAIBFHOTO PErucTparo-

pa BELIHBIX 1IPaB U UX 0OpPEeMEHEHHNH oKa3a-
1710 6OJIBIIIOE BIVISTHYE HA YBEIMUCHUE POCTa
JIOTOBOPHOTO PETYINPOBAHUS IPaXKIaHCKO-
MPaBOBBIX OTHOLIEHWH. B cBs3H c ITHM
HOTapuyC CTaJ JIOMOJHUTEIHHBIM 3BEHOM,
HaJICJICHHBIM TapaHTUHHBIMUA (DYHKLIUSIMH
COOMIONEHHsT 3aKOHHOCTH ¥ TIPABOTIOPSIIKA
TIPY 3aKIIFOYEHNH TPayKIaHAMU JJOTOBOPOB.

Cocrosinme  ucciegoBaHus.  Ha-
YUHBIA aHajau3 CrocoO0oB U (GopM pery-
JTUPOBAHUSI  CEMEWHBIX  MPABOOTHOIIIE-
HUI [PEJCTaBJIeH B Hay4yHBIX TpyJax
C.C. AumekceeBa, H.I. Anekcanapo-
Ba, HO.K. Tomcroro, B.O. Pscenuesa,
WN.B. Xumuakosoit, C.IO. UYepBonoro,
3.B. PomoBcKoii 1 Apyrux.

Henbio U 3agaveil cTaTb SBISIETCS
000CHOBaHHME I1EJIECO00Pa3HOCTH TIpHUMe-
HEHHS JIOTOBOpa KaK PEryisitopa OTHOLIe-
HUA MEXIy OTACNBHBIMHA yYaCTHUKAMH
CEMENHBIX ITPaBOOTHOILICHUI.

H3noxenne OCHOBHOTO MaTepHasia.
JloroBop kak (opMy yperyanpoBaHHs OT-
HOUICHUH UCTIONB3YIOT U B CEMEHHOM IIpaBe
(71160 WIEHBI CEeMbHU U PYTHE POIICTBEHHH-
k). [Ipu stom K.W. 3aboeB cuuraert, uTo
CaMo TIOHSITUE «JIOTOBOPY» UMEET HCKITIOUH-
TEJIBHO TPAKIIAHCKO-TIPABOBYIO IIPUPOIY U
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TpeOyeT MoHNMAaHMs JIF000To JOr0BOpa Kak
TPaX1aHCKO-TIPAaBOBOM KaTe€ropuu, HEOTh-
eMJIEMBIM TIPU3HAKOM KOTOPOW SIBIISIETCS
cBoOO/1a, HEOT/IETIMMAsI, B CBOIO OYepeb, OT
FOpUANYECKOH paBHOCTH CTOPOH [, c. 76].

Jlpyruie ydeHble CUMTaroT, YTO B Ipax-
JIAHCKOM JIOTOBOPE HAXOAT CBOE OTparKe-
HHME OTHOILIEHHMS APYTMX OTpaciei mpasa,
TO €CTh IPaKIAHCKO-TIPAaBOBOH JIOrOBOP
JIOKUT B OCHOBE IPABOBOH KOHCTPYKIMH
[2,c. 14;3,c. 11-12].

3a mocneaHue roabl U3MEHWICS U 00-
UM TOPSIOK PEryIHPOBAHUS CEMEHHBIX
oTHoIeHu# B Ykpause. Kak ormeuana I1.B.
JKunHkoBa, JIOTOBOPHOE PETyIHPOBAHUE
CEMEMHBIX OTHOIIEHU 3aKPEIJIeHO B 3aKO-
HE KaK OJIFH U3 MPUHIUIIOB COBPEMEHHOTO
cemeiiHoro mpasa (4. 2 ct. 7 CK Ykpannsr),
a JIOTOBOP pacCMaTpHBAETCS KAaK MCTOYHHK
CeMeHOro IpaBa Hapsay ¢ HOpMaMH ce-
MEHHOTO 3aKOHOATEeNbCTBA [4, C. 15].

JloroBopsl B ceMeHHOM IpaBe IO
(hopme OTHOCATCA K I'paXkJIaHCKO-IIPaBoO-
BbIM JIOTOBOPaM, OJHAKO MbI CUHTAEM,
YTO OHM MMEIOT CIIELMAJIHOE COJleprKa-
HHE, KOTOPOE XapaKTepu3yercsi cemeii-
HO-TIPABOBBIMH ~ OTHOILCHUSIMU YJICHOB
CeMbH U JIPyTMX POJCTBEHHHMKOB. B ce-
MEWHO-IIPABOBBIX JOIOBOPAX MPOSIBISIOT-
cs crieru(UYHbIC LEJU UX 3aKIIOYCHUS,
a TaKXKe CYIIHOCTh 3TUX OTHOILEHHH CO-
CTaBISIIOT YAaCTHBIE MHTEPECHl CyOBEKTOB
CEMEHIHbIX OTHOILICHUH.

CyObeKTBI CeMeHHOTO IpaBa 3aKIoda-
IOT JIOTOBOPBI, KaK MPaBUIIO, OYydH yJacT-
HUKAaMH CEMEIHBIX TPAaBOOTHOIICHUH, H
LETBI0 3aKITIOYEHMS ATHX JIOTOBOPOB €CTh
n30exaHue JT000r0 KOH(IIMKTA WK CIIOpA.

Takum oOpa3oM, TOTOBOP B CEMEWHBIX
MPABOOTHOLICHUSX UIPAET HE TOJIBKO Pery-
JATHBHYIO (DyHKLHIO, HO ¥ IIPEBEHTHBHYIO,
B YaCTHOCTH, B KOH(IMKTHBIX CUTYaIUSIX.

Kpome Toro, crenmdukoii 10roBopon
B CEMEHHOM IpaBe SIBIACTCS HaJEICHUE
YICHOB CEMbU U JIPYTMX DOJICTBEHHHUKOB
B3aUMHBIMHM TIpaBaAMH U OOSI3aHHOCTSIMHU,
KOTOpBIE 3aKPEIIeHbl B 3aKOHE, TO €CTb
00S13aHHOCTB OZTHOTO JIMIIA TI0 OTHOIICHHIO
K JIpyroMy BO3HHKAeT HAa OCHOBAHUH 3aKO-
HA, a HE OT HEeMOCPEICTBEHHOM BOJIM y4acT-
HUKOB CEMENHBIX OTHOIIECHHH.

B 3aBucuMocTH OT CyOBEKTOB MOYKHO
OIIPEIENTh TaKHe TPYHITBI CEeMEHHO-TIpa-
BOBBIX JIOTOBOPOB!

1) IoroBOpHI CYIIPyTOB;

2) IOrOBOPBI JINLL, KOTOPBIE POKUBAOT
O/IHOM cembeii 6e3 perucTpanun Opaxa,;

3) IOroBOPBI POAUTENEH O BOCIIUTAHUN
U COAEPXKAHUHU JIeTeil;

4) nOrOBOpBI MEXAY pPOAUTEISIMH U
JICTEMH;

5) AOTOBOPBI MEXITY APYTHMH UIICHAMHI
CEMBH M POJICTBEHHUKAMH.

B sto01li cTatbe MBI IIpeuiaraeM 0CTaHO-
BUTKCS Ha JIOTOBOPAX MEK/TY JIPYTUMH Ie-
HaMH CEMbH 1 POJICTBEHHUKAMH.

CeMelHBII KOJIEKC YKpawHBI HE JaeT
YETKOTO  ONpEIENeHUs MOHATHSA — «HJIe-
HBl CEMBH», «IPyrHE€ WIEHbI CEMbN»,
«POJICTBEHHUKI.

Anammupys ct. 2 CK YkpauHbl, MOX-
HO CJIeNaTh BBIBOJL, YTO 3aKOHOZATEIb OTpe-
JICJISIeT 4ICHOB CEMbU HEMOCPEICTBEHHO
yepe3 ceMelHbIe OTHOIICHHS WIIH CEMEHHO-
MPaBOBBIC CBS3H, KOTOphIe peryaupyer CK
YKpauHbl, B 9aCTHOCTH, MEX/Iy CyIpyramy,
POAUTEISAMU U JACTbMH, YCHIHOBUTCIISIMH U
YCHIHOBIICHHBIMH, MEXTy O0alyIIKoH, Ie-
JIOM, TIpabalyIIKoH, Mpaie/loM U BHyKaMH,
TIpaBHYKaMH, POJIHBIMH OpaTbsiMH, CeCTpa-
MH, MaueXxoH, OTYMMOM W TaadepuIiei, ma-
CBIHKOM.

Ecmn 'K Vkpaunsl ucnoms3yer cpe-
I TEPMHHOB «WIEH CEMbH», «POICTBEH-
HUKW», «Onuskue ponctBeHHukn», 1o CK
VKpauHbl HCIHONB3YET TOJIBKO TEPMUHBI
«ApYyTUe WICHBI CEMbH», «POJICTBEHHUKM
WM «JIPYTHE JIHLAY.

EnunctBeHHOrO onpeneneHus noHATUH
«IApYyTUe WICHBI CEMBH», «POICTBEHHUKH
WM «OIMM3KUE POJICTBEHHUKM) HET. 3aKo-
HOZaTedb OTHOCHT HEKOTOPBIX POJCTBEH-
HUKOB K WICHAM CEMbH (POIUTENH U ACTN).

Kak ormewana W.B. XXunuakoBa, pon-
CTBEHHHKAMH TIPU3HAIOTCS JIMIA, KOTOpPBIE
TIPOUCXONAT OIWH OT JIPYTOro WIIM OT 00-
miero mpenka [5, c. 98]. To ectb B ocHOBe
POICTBEHHBIX OTHOIIECHHH JIeKaT KPOBHBIE
CBSI3H, OCHOBAaHHbIE Ha IIPOUCXOXKICHUH OJI-
HOTO JIMIA OT JPYrOro WM PasHbIX JIKI] OT
obuiero npezika. B cBsi3u ¢ 3TUM BBIAEISIOT
JIB€ JINHUU POJCTBA: MNPSMYIO, KOIia poJi-
CTBO OCHOBAHO Ha MPOUCXOMKJICHUH OJTHOTO
JIMIIA OT APYroro (POJMTENH, ICTH, BHYKH U
T. 1), 1 GOKOBYIO, KOIJId POJICTBO OCHOBAHO
Ha [POMCXOXKICHUH Pa3HBIX JIUIL OT O0IIEro
npezka (310 MOTyT ObITh, OpaTbsi, CECTPbI,
JeAyIIKY, OA0YIIKY | T. 11.).

Ecin comocTaBuTh 9TH ONpenenceHus,
TO MOXHO CJENaTh BBIBOM, YTO OINI3KHe
POICTBEHHHKH — 3TO POACTBEHHHUKH IIO
TIPSIMOM JIMHHUM POJICTBA, & POJICTBEHHUKH —
9TO BCE JIpyTHe JINIA, KOTOPBIE MPeObIBAIOT
B POJICTBEHHBIX OTHOIICHHSIX B 3aBHCHMO-
CTH OT CTEIEHH POJICTBA.

Tak, CK VkpauHbl BriepBble 3aKperil
Hapsly ¢ IpaBoM OalyIIKK W Jieia MpaBo
npabadyiky 1 mpajesa oOIaTbCs co CBO-
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UMH TIpaBHyKaMH, TPUHUMATh y4acTHE B
UX BOCHHMTAHUH. DTO MPABO rapaHTHPOBAHO
UM 3aKOHOM H He 3aBHCUT OT (haKTa UX IIpo-
JKUBAaHUSI COBMECTHO C PEOCHKOM, a TaKKe
OT Bo3pacTa 1npabaldyIKy U Ipajiena.

Cemelinblil Kofieke YKpauHBI HE pery-
JIMPYET CeMEiHbIe OTHOIICHHS MEXTy JBO-
IOPOJIHBIMU OpaThsiIMU U CECTpaMH, TeTeH,
JSIICH U TUIGMSIHHULICH MM TUIEMSIHHUKOM.
Opnnaxo, ucxons u3 4. 2 ¢t. 9 CK Ykpaunsl,
TaKue JMIA MMEIOT MPABO YPEerylIupoBaTh
CBOU OTHOLIEHUS MO JIOTOBOPEHHOCTH (J10-
roBOpy), eciau 3T0 He mpotuBopeunt CK
YKpauHbl, IPYrHM 3aKOHaM ¥ MOPAJIbHBIM
HadajaM OOLLECTBa.

BoiBoabl. CeMeliHbIN KOIEKC YKpanHbI
HE IpeJyCMaTpHBAeT 3aKJIFOUEHUE JI0TOBO-
POB C y4acTHEM JPYIHX HIEHOB CEMbH H
pozncrBeHHuKoB. Ha Hat B3z, 310 He Uc-
KIIIOYaeT BO3MOXKHOCTU IPUMEHEHHS WX
JIOTOBOPHOTO PETYJIMPOBAHHs CBOMX IIPaBO-
OTHOIIEHNH. JIOBOJIBHO pealbHBIM €CTh
JIOTOBOP MEXJy [sjiell U IUIEMSIHHUKOM O
B3aMMHOM COJICP)KAHMM, & TaKkKe MEXIy
pomuteneM pebeHka W 0alyIlIKOi, JeIoM,
npabalyIKoH, mpaie oM 00 OOIIEeHHH M0~
CIIE/IHUX CO CBOUMH BHYKaMM WJIM IIPABHY-
KaMM U 00 y4acTHU B MX BOCITMTaHUM. DTa
CHUTyallisi MOXKET BO3HHMKHYTb, HArpuMep,
KOIJIa yMHpAeT OJIMH U3 POAUTENCH peOeHKa.

Takum 00pa3oMm, IOroBop Oymer co3-
JIaBaTh HOBBIC TIpaBWJIa MOBEJCHHUS, OT-
JIMYHBIE, BO3MOKHO, JJKE OT TeX, KOTOpPbIE
HpEIaraeT 3aKOHOAATENbCTBO.

B atoMm ciyuae norosop Oyzer ucmon-
HATb POJIb PETYISITOPA CEMEHHBIX OTHOLIE-
HHH, a TaKkXKe BBICTYIIATh TapaHTUEH oxpa-
HBl W 3aIlUTHl TIPaB ¥ HMHTEPECOB HICHOB
CEMbH U IPYTUX POICTBEHHUKOB OT JIOOBIX
HapyIIeHHUH.
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