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Summary

The purpose of this article is to introduce foreign colleagues’ Ukrainian experience in the field of legalizing euthanasia and
orthanasia. Author of this article was created by nongovernmental Bill «The human right to dignity death». The theoretical model of
this project is provided in this article. This project regulates the procedure of deprivation of human life under certain conditions on her
request, authorized person’s request or legal representatives, performed only by a physician. The project is unique in the world because
no precedents for storage in a similar act of the three types of procedures: euthanasia, orthanasia and physician assisted suicide. Also
available linking this project to other national acts. The proposed example, yet the project Ukrainian law can be useful to a foreign
legislator to establish their own regulations in this area.
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AHHOTaIUsA

[enbio 3TOM CTaThy SIBISETCS O3HAKOMIICHHE 3apyOeKHBIX KOJIET ¢ YKPaWuHCKMM Hay4HBIM ITOJXOIOM B OOJIACTH JeTallu3aliu
9BTAaHA3WM W OPTaHA3MH. ABTOPOM CTaThH CO3/aHa KOHIENIHs 3akoHa «O MpaBe YeloBeKa Ha JOCTOMHYIO cMepTh». TeopeTndeckast
MOJIEJIb 9TOTO MPOEKTa MPENCTaBlICHA B CTaThe. B MpoekTe u3naraercst MOpsA0K JIUIIEHHS )KU3HU YeJI0BEKa BPauoM IpH OTMpeieIeH-
HBIX YCJIOBHSIX 10 IPOCKOE MEPBOr0 WIIM €r0 3aKOHHBIX MPEICTaBUTEIIeH/ yIOIIHOMOYEHHBIX JHL. [10100HBIiI poekT 3akoHa — Oecrpe-
LIEeICHTHBII II1ar B 3aKOHOTBOPYECTBE B 3TOH c(hepe, TOCKOIBKY OMICHIBAET POBEACHIE Cpa3y TPeX MPOIeyp: IBTaHA3UN, OPTaHA3HH
U caMOyOHIACTBA, aCCUCTUPYEMOr0 BpauoM. JJeMOHCTpHUPYeTCsi B3aUMOCBSI3b ATOTO MPOEKTa 3aKOHA C HAIIMOHAIBLHON CUCTEMOM 3aK0-
HozaTenbCTBa. [IpecraBineHHas TeopeTHuecKast MOJIeNTb 3aKOHA MOXKET OBITh TTOJIE3HA 3apyOe)KHBIM KOJUIEraM B PEIICHUH aKTyaIbHOM
poOIeMBI TPaBOBOTO 00ECTICUEHS JINIICHISI KU3HN JIPyTOro YeJI0BeKa M0 IPOChoe.

KitioueBbIe c/10Ba: YBTaHA3MsA, OPTaHA3HsA, CAMOYOHIICTBO, aCCHCTHPYEMOE BPauoM, KH3Hb JeJI0BEKa, TIPaBO Ha CMEPT, TTOPAJIOK

JIMIICHUS JKU3HU.

It is well known that every society
is certain stages of its «lifen. One of
the first category, which is sensitive
to the dynamics of social processes is
morality. Morality is variable category.
It changes all the time, and its essence is
always to go ahead of the law. When this
happens, there is a latency of crime and
other negative phenomena. According to
sociological data in Ukraine [1], today
our society is beginning to recognize
the need to legalize ecuthanasia and
ortanasia'. This means that in the near
future it will be able to pass a law. But
today, in addition to the development
of this legal act accordingly and other
changes to legislation necessary to press
as much as possible the information
society on the issue of euthanasia,
ortanasia, Physician Assisted suicide
(hereinafter — PAS), and this information
must be qualified.

Of course legalizing euthanasia and
ortanasia entail appropriate amendments
to certain national acts. Specifically
Primary health care [2] and the Civil Code
of Ukraine (p. 4 st. 281) [3], which prohibit
the physician to participate in euthanasia.
But in the Constitution of Ukraine, says

nothing about it, in fact, referring to st.
1, 3, 21, 22, 28, we can conclude that the
right to death is one of unreduced in the
Constitution of the rights and freedoms.
This listed is not reduced, and that’s why
it can be a supplement (Article 22) [4].

So, we believe that euthanasia and
ortanasia as a kind of professional medical
practice, in perspective, will be subject of
decriminalization and legalization.

Offering decriminalize causing easy
death (euthanasia and ortanasia), we
are aware of the presence of important
problems in this way. The main problem
— is stereotypes traditional thinking, based
on erroneous assessment of the situation
regarding deprivation of life by a doctor
at the patient’s request.

Since euthanasia and ortanasia is
a one complex problem, that is why
except for changes to the criminal law,
we have to make changes and another
(«positiven) legislation. So, we offer the
following conceptual basis of the draft
law of Ukraine «The human right to
dignity death», which unites reason and
conditions of euthanasia, ortanasia and
PAS.

Addressing this issue I would like to

*Ortanasia - deprivation of life incurable patient, which performed by a doctor at the request of other

persons authorized by a patients.

begin from history. In the early nineteenth
century the famous Russian lawer — Mr.
Anatoly Koni formulated conditions of
euthanasia, subject to which the person
could be released from criminal liability:

1. Voluntarily expressed patient’s
wish to die.

2. Inability to easy patient’s suffering
known medication.

3. Precise and unequivocal evidence
College (consilium — Y.T.) inability of
doctors to save the life of the patient.

4. Notice of this fact prosecutor
Attorney [5].

Now all of these aspects are present
in the laws of different countries that
legalized euthanasia. We also, to some
extent, make use of its proposals at
presentation of our concept of the draft
law «The human right to dignity death».

Combining the three types of the
procedures deprivation of human life
at the request in these legal act is an
unprecedented step in the world legislative
regulation of euthanasia, ortanasia and
PAS. However, we believe that this
approach is optimal, because it makes
no sense to distinguish them in separate
regulations that only complicate their
use in practice. These three procedures
combining one purpose — to end his or her
life in a humane and dignified manner.
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At the begin of this act should define
basic terms used therein, including such as
«dignity death», «informed decision» ets.

Then this act shall include
characteristics of patient which can be
applied euthanasia and PAS. In our point
of view the fact of citizenship of Ukraine
is not necessary, because this approach
reduces the patient’s right. Also, the
patient must be competent and informed.
Decisions taken by the patient should be
informed, including patient knowledge
of their health (this information in an
accessible form must provide by the
attending physician).

Also we should articulate the reasons
for euthanasia and PAS as they are
possible only for capable patients. That
reason, in our opinion, should be the sum
of the following circumstances:

1. The patient with incurable and
irreversible disease.

2. Diagnosis that the patient is
suffering (physical and/or moral) from a
terminal disease.

3. Informed decision by a qualified
patient, to deprivation his or her life in a
humane and dignified manner.

All other requirements with regard
to euthanasia and PAS as defined in this
Act; it is proposed to recognize the proper
conditions for their implementation.
These conditions will contain not one,
but many articles of this law, but only the
observance of all of them together should
be regarded as compliance with the order
of euthanasia and PAS.

First of all, prior to these procedures,
the physician must consult with an
independent physician-consultant: on
patient’s incurable disease; unable to
quench the patient’s pain by analgesics;
offensive in a short time the patient’s
death and come to own conclusion that
this all is true This consultant should not
be a relative or loved/friend one patient
and not be financially interested in the
patient’s death.

The attending physician
responsibilities: to inform the patient
about his diagnosis, all possible
consequences and complications of his
illness. Information provided includes:

a) his or her medical diagnosis;

b) estimates of the disease in the
future;

c) the potential risk in the use of drugs
(death) to be prescribed by a doctor (with
PAS);

d) possible complications in the use of
drugs (with PAS);

e) possible alternatives, which
include, but are not limited medical care,
keeping in hospice, pain control.

Inform the patient that he or she has
an opportunity to rescind the request at
any time and in any form. The physician
must verify that the patient is making an
informed decision.

Consulting physician shall examine
the patient and his or her relevant
medical records and confirm, in writing,
the attending physician’s diagnosis that
the patient is suffering from a terminal
disease, and verify that the patient is
capable, is acting voluntarily and has
made an informed decision. Consulting
physician turns to a psychiatrist to confirm
that the patient is not suffering from a
psychiatric or psychological disorder or
depression causing impaired judgment.
No medication to end a patient’s life in
a humane and dignified manner shall be
prescribed until the person performing
the counseling determines that the patient
is not suffering from a psychiatric or
psychological disorder or depression
causing impaired judgment.

No person shall receive a prescription
for medication to end his or her life in a
humane and dignified manner unless he
or she has made an informed decision.
Immediately prior to writing a prescription
for medication, the attending physician
shall verify that the patient is making an
informed decision. A patient may rescind
his or her request at any time and in any
manner without regard to his or her mental
state. No prescription for medication
may be written without the attending
physician offering the qualified patient an
opportunity to rescind the request.

Requests for euthanasia or PAS
submitted in writing to the physician. If
the patient is not able to write this request,
it can trust it to another adult person at
the physician presence. Between the
writing of such a request and procedure
of euthanasia or PAS must elapse at
least a month. The patient may rescind
his or her request at any time and in any
way, including tacit action. Consent to
termination of life, according to this draft
law, shall be made in strict accordance
with the form prescribed by this project.
This act mast be signed and dated by
the patient and least two witnesses.
Witnesses with their signatures confirm
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that the patient has on their own and make
decisions.

There is some limitations status
of witnesses to protect patients from
abuse and other interested persons in the
patient’s death. So none of the witnesses
must be:

a) relative of the patient;

b) person who after the death of a
patient has the right to inheritance or other
patient property right;

¢) any other person who took care of
the patient;

d) the patient’s attending physician;

d) if the patient is on long-term
care, one of the witnesses appointed by
the National Commission of morality
(hereinafter — the Commission).

Also, the person has the right (in
the case of euthanasia) to write request,
which will be valid for five years. Such
document should include the presence of
two witnesses who can not be relatives,
potential heirs to the patient, or persons
who are attendant hospital where the
patient had a treatment before and the
patient’s attending physician. The relevant
document is intended for cases where the
patient due to certain circumstances, he
can not express his will. After the course
of the term of this request, the person may
renew it for another five years.

In the draft law also useful to define
the list of required documents that should
be included in history, namely:

a) all oral statements patient to
terminate his or her life;

b) all written statements;

c) the diagnosis of attending physician
and his predictions about the disease and
determine the patient’s capacity, which
makes informed and voluntary decision;

d) confirmation consultant physician
about the diagnosis, the patient’s condition
as a viable, one that adopted informed and
voluntary decision;

e) the offer attending physician for
patient to rescind his or her request at any
time and in any manner without regard to
his or her mental state and others.

This provision shall protect a
physician. Because in case collisions
usually studied anamnesis. All collected
patient’s request, along with other listed
documents are a kind of alibi for the
physician.

Ortanasia terms similar to the
exercise of euthanasia and PAS.
Separate section of this draft law should
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include position of ortanasia. Ortanasia
is possible to incapacitated patients
(infants with pathology incompatible
with life, etc.) at the request of their legal
representatives, and in their absence — by
the court. In these cases, an application
for termination of life constitutes the
legitimate representatives of the person.
As for the baby, which was born with
pathology incompatible with subsequent
life, the existence of such a disease
should be confirmed by physician’s
consilium.

In the case of incompetent patients,
the fact that such patients have physical
and/or moral suffering, must also be
confirmed by physician’s consilium. Cases
about these patients should be particularly
monitored by the Commission and the
prosecution.

To  ensure  compliance  with
procedures euthanasia should be formed
corresponding structure (division) of the
National morality Commission, which
will consist of experts in the field of
medicine, law and representatives of
organizations dealing with the rights
of incurable patients. This structure is
created for a specified period, with the
following rotation of its members.

In carrying out euthanasia procedures,
ortanasia and PAS physician should be
formed appropriate medical card, which
indicates how sensitive data physician,
and all conditions, the indications for
these procedures patient after appropriate
treatments, this card is sent to the
Commission which should check this card
for compliance with the observance of the
law. If the Commission finds a violation
of the procedure, information must be sent
to the prosecutor.

After some time the Commission
shall publish a report on its activities
and report on «The human right to a
dignified death act».

Separately, the law should be
determined guarantees physicians who
participate in the above procedure and
their responsibilities. This section is
declared position that no person may
be attracted to the civil, disciplinary or
criminal responsibility for participation
in the acts stipulated by this law. No
organization or association shall not be
denied licenses, privileges, membership
or found guilty of participation or refusal
to participate in the acts stipulated by
this law.

By adopting this position we
encouraged precedent with California
law «On the right to a dignified death»
(1970) [6]. The effect of this law was
made impossible the restrictions that
were imposed on doctors — potential
participants euthanasia by trade union
organizations. Doctors and psychiatrists
who participated in euthanasia, denied
licenses and membership in trade unions;
through the specialist, once taking part in
euthanasia actually became unemployed.
Naturally, the noble intentions of the
doctor to relieve the patient from suffering
replace desire to stay at work and not ruin
his career.

It should also provide that the
physician has the right to refuse to perform
euthanasia, ortanasia or assistance
suicide, if it is contrary to its principles.
In this case, it should recommend another
physician for these procedures and, with
the consent of the latter on this, give him
the medical history of the patient.

The law should stipulate that violations
of the conditions of implementation
of euthanasia, ortanasia and PAS by
physician entails legal, including criminal
penalties.

As an annex to the draft law provides
such sample documents: «Consent to
termination of life» and «Request for
ortanasia in a futurey.

It should be noted that the relevant
amendments to the national legislation
of Ukraine entail certain amendments to
the Civil Code of Ukraine and the Basic
Law of Ukraine on healthcare, as well as
the Criminal Code of Ukraine. Necessary
to improving curricula of medical
schools, to introduction such discipline as
«Bioethics», one of the tasks which will
train future health professionals caring
up for dying patients, teach the culture of
death and so on.

In order to ensure compliance of the
human right to a dignified death, and
thereby safeguard society from abuses
in this area, in the criminal legislation
of Ukraine proposed responsibility for
its violation. To this end, we propose
to Title II of the Special Part of the
Criminal Code («Crimes against life
and healthy), the relevant article as
follows: «...Violation of euthanasia
and ortanasia. Conduct euthanasia
or ortanasia by physician without
compliance prescribed by law for their
implementation — punished...»
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In compliance with the statutory
medical procedure for euthanasia or
ortanasia we propose to understand their
conduct in accordance with the conditions
determined by law. For example, presence
during the euthanasia people whom it is
forbidden by law and so on. Definition of
this term is possible to give in a reference
to article. But in fact this method
interpretation of legislative provisions
is not popular in the Ukrainian criminal
law, the definition of this concept can be
the subject of doctrinal interpretation,
the results of which will be reflected in
scientific conference and Textbook’s
comments.
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