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B COEPE EPAYHBIX U IPUPABHEHHBIX K HUM OTHOIIEHU

FOausa IIKWJIUITEHKO,
cTapimmii mpenojgaBaress Kadeapsl rpakIaHCKO-TIPABOBBIX AUCIUIITHH
Opnecckoro HaIMOHAIBHOTO yHUBepcuTeTa nMenu M.J. Meunnkosa

Summary

In the article the theoretical research is providing the application of the history of becoming and development of family law in terms
of legal regulation of marriage and similar relationships (factual marriage relations). This study investigates the forms of marriage,
property rights of spouses, the legal implications of cohabitation of man and woman as a family without marriage registration on
the territory of modern Ukraine from the time of Kiev an Rus to the present day. The article attempts to classify the historical
periods according to the forms of marriage, assesses the appropriateness of the Family Code of Ukraine legal institution of factual
marriage relations, and also rationale for the recommendation to eliminate this institution in order to prevent violations of the rights of
participants of such relationships.
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AHHOTAUUS

B crarpe mpoBOHTCS TEOPETHUECKOE MCCIIeIOBAaHNE NCTOPUU CTAHOBICHHS M PAa3BUTHS CEMEHHOTO 3aKOHONIATENHCTBA B YaCTH
[IPAaBOBOTO PEryIHPOBAHMs OpAYHbBIX ¥ MPUPABHEHHBIX K HUM OTHOIIEHHH (pakTuueckux Opadnbix oTHOMIeHUH). MceaenoBanue mo-
CBSIILIEHO M3y4eHuto (hopM Opaka, UMYILECTBEHHBIX IIPAaB CYIPYIOB, PABOBBIX IMOCIEICTBHI COKHUTEIBLCTBA MYKUHHBI M JKESHIIHHBI
OJTHOM ceMbeil Oe3 peructpanuu Opaka Ha TEPPUTOPHUN COBPEMEHHOW YKpaWHbI, HadnHas co BpeMeH Kuesckoii Pycu, mo ceromusimi-
HUii 1eHb. B cTathe chenana mombITKa MPOBECTH KIACCU(PHUKAIMIO UCTOPUUYSCKHUX MEPHOIOB 10 (hopmam Opaka, TaHa OICHKA Iielie-
c000pa3HOCTH BBEJCHUS B JelcTBYIOIUH CeMeHHbINH KoJleKe YKpanHbI IPaBOBOTO HHCTUTYTA (PaKTUIECKUX OpayHbIX OTHOILICHHH, a
Tak)ke 000CHOBAHHBI PEKOMEH/IAIMHY 10 YCTPAHEHUIO YKA3aHHOTO HHCTUTYTA C IEBI0 MIPEAOTBPALICHHUS HapyIIeHNH MpaB yIacTHH-

KOB ITOZI00HBIX ITPABOOTHOLICHHH.

KiroueBnlie ciioBa: Opak, paxruueckuii Opak, peructpanust Opaka, HIMyIIECTBEHHbIE OTHOLICHHS CYNPYTOB, 00IIasi COBMECTHAs

COOCTBEHHOCTb.

l IocTaHOBKa npodaembl. Ilpe-
JIOCTaBJICHHAs JEHCTBYIOIUM

3aKOHOAATEIbCTBOM BO3MOMKHOCTDE IS
JML, JXKEJAIOUMX CO3/aTh CEMbIO, HE
coOuoaTh  paHee CyIIECTBOBABIINE
TpeOOBaHuUs KacaTesbHO Opaka U OJHO-
BPEMEHHOE IPEJOCTaBICHUE Ul 3THX
JIMIL TIOJIHOTO 00bEeMa MMYILIECTBEHHBIX
paB U 00s13aHHOCTEH CYIIPYToB B yCIIO-
BUSIX HECOBEPILCHCTBA M HEIOJHOLCH-
HOCTH HOPMATHBHOU 0a3bl B yKa3aHHOM
cdepe cTasno nepBoi NPUYUHON YacTOro
U rpy0Oro HapyLICHUs IIpaB 3THUX Ke
aun. OTCYTCTBHE IOPUAMYECKON TIpa-
MOTHOCTH HAaCeJICHUs, KOJNIU3UOHHOCTh
3aKOHOAATEIbHOH 0a3bl, HPOTHBOpE-
4yuBas CyneOHas MPaKTHKA HCKIIOYAIOT
BO3MOXXHOCTh T'apaHTHPOBaTh, 4TO 3a-
KOHHBIC TPaBa W HMHTEPEChl YYaCTHH-
KOB T10100HBIX IIPAaBOOTHOILCHHUH Oy1IyT
3alIMINEeHbl U BO30OHOBICHBI B Cilydae
Hapymenus. Kakue dopmber Opaka cy-
II€CTBOBAJIM HAa TEPPUTOPHU COBPEMEH-
HO# Ykpaunuer? YTo criocoOCTBOBAIO UX
BO3HMKHOBEHHIO M CYLIECTBOBaHMIO?
Kakue BbIBO/IBI MOXKHO C/1€J1aTh, H3Y4YHB
UCTOPUIO TNPHUMEHEHHs pasHbIX (GopM
Opaka Ha pa3HBIX CTaAUAX SKOHOMHYE-
CKOTO, COIHAJIbHOTO M MOJHMTHYECKOTO
pa3BUTHS CTpaHBI?

AKTYaJIbHOCTh TEMbI HCCJI€0BAHMS
00yCIIOBIICHa HUBEIMPOBAHUEM B COBpeE-

MEHHOM OOIIECTBE LIEHHOCTAMHU Opaka 1
cembr. C MOMEHTA BBEACHUS B [CHCTBHE
HoBOro CemMeHHOro Kojekca YKpauHbBI B
2004 r., mpeaoCTaBISIOMIETO PABEHCTBO
HUMYIIECTBCHHBIX TPaB KaK JUIS JIMII, CO-
CTOSAINX B 3apETHCTPUPOBAHHOM Opake,
TaK ¥ Juis (PaKTHYECKHUX CYIPYTOB, MpaK-
THYECKU CTEPJIUCh TPAHHUIBI pPasTHYHs
MEK/Ly JIByMsl TAKHMH B3aHMOHUCKITFOUA0-
MM COIUABHBIME HHCTHTYTaMH, Kak
Opax u paxrniyeckuit Opak. Uto xe crano
MPEANOCHUIKON JUISI TaKUX HW3MEHEHHUH,
HECYT JIM OHH MOJIOKUTEIbHYIO TEeHICH-
LIUIO JUTSl Pa3BUTHSI CEMBH U 3alUTHI IPaB
ee 4iIeHOB?

W3ydyeHnio HUCTOPHUH CTAaHOBICHUS
CeMEeHOro 3aKOHOJATEIbCTBA IOCBSI-
TUJIM CBOU TPYJAbl TAKUE BBIAAIONIHECS
yuenble opucthl, kak 10.C. UepBoHbIii,
I'K. Marsees, M.K. Llaryposa, 1.A Ilep-
rament, B.M. CuBuukunii, 1.B. Xunmun-
KoBa, 3.B. PomoBckast u qpyrue. Onmpa-
SICh HA HAYYHBIC IOCTHIKCHNUS YKa3aHHBIX
ABTOPOB, MOXKHO BCECTOPOHHE H3Y4YHTh
poOJIeMaTHKy W CHAEJIaTh BBIBOIBI MO
MTOCTaBICHHOH B MCCIIEJIOBAaHUM 3a/1aue.

Lear mccaenoBaHusi: TPOBECTH
HCCieloBaHUe U JIaTh OIIEHKY IPaBOBO-
My HMHCTHUTYTY (aKTHYECKUX OpadHbIX
OTHOUIICHUH B TPHU3ME HCTOPUHU Pa3BU-
THS CEMEWHOro 3aKOHOAATeIbCTBA Ha
Tepputopun Pycu, MOATBEpAUTH TE3UC

0 IPSMOI 3aBHCHUMOCTHU IIPaBOBOIO pe-
JKMMa MMYIIECTBa CYNpPYroB OT ()OPMBI
Opaxa.

N3n0:xeHne 0CHOBHOTO MaTepHaJa.
Ha nmporsskenun XI-XVII BB. Bonpocsl
perucTpanuu Opaka U UMYIIECTBEHHBIX
OTHOILIGHUH cynpyros Ha Pycu Obuin
YperyaupoBaHbl LEPKOBHBEIM IIPAaBOM,
koTopoe, HaunHag ¢ XVIII B., mocre-
MeHHO OBUIO BBITECHEHO CBETCKHM
MPaBOM, YTO MOPOAMIIO ONPEJCICHHBIE
CTOJIKHOBEHHUS] MEXKJIy HOPMOH 3aKOHa
u tpagunueit. Ha comepxanum Opad-
HO-CEMEHHOr0 3aKOHOAATENbCTBA, Jeii-
CTBYIOLLETO B TOT WJIM UHOW BPEMEHHOM
Nepuoj, OTOOPaXKaIUCh HUCTOPUYECKHUN
OTIBIT, MOJUTHYECKAs] CUTyalUsl B rocy-
JapCTBE, OOIIECTBEHHO-TTOIUTHYECKUH
9Tal €ro Pa3BUTHS, HA HETO BIMSIN KaK
BHEIIHHNE, TaK W BHYTPHUIIOIUTHUCCKHE
¢axtopel. OcoObIit MHTEpEC I Hayd-
HOTO HCCJIEIOBaHUS BBI3BIBACT HUCTOPHS
OpauyHO-CEMEHHOro  3aKOHOATEIbCTBA
Ha (OHE BBEJIEHHs HOBEIUI JeHCTBYIO-
mero CeMelWHOTO KoJeKkca YKpawHBI, B
yacTHOCTH ctareid 74 m 91, mpexycma-
TPUBAIOLINX B KAYECTBE OCHOBAHMH BO3-
HUKHOBEHHS 00lIel COBMECTHOH co0-
CTBEHHOCTH CYIIPYIOB, a TaKKe 00s3aH-
HOCTEl N0 B3aMMHOMY COJAEP’KAHMUIO,
COBMECTHOE MPOXKHMBAHME MYKUMHBI U
JKEHIIMHBI OJTHOM cembeil 0e3 perucrpa-



L I NOIEMBRIE 2014

uuu  Opaka. MccienoBaHue HCTOPHH
CTAHOBJICHUSI 3aKOHOJATEIbCTBA, peETy-
JIUPYIOLIETO BBIIICYKa3aHHBIC BOIIPOCHI,
MO3BOJMIO OBl CHOENaTh BBIBOJ O TOM,
KaK Ha MPOTSHKCHUH MOCICIHUX JCCATH
BEKOB PEXHM HMMYIIECTBA CYNPYroB H
B3aMMHas 0053aHHOCTB 10 COJEPIKAHUIO
3aBucena oT Gopmbl Opaka. Benb, kak
U3BECTHO, MpoLeaypa TIOCYIapCTBEH-
HOW peructpanuu Opaka Oblja BBeJCHA
MeHee OJHOro Beka Hazaza. Jlo Toro, co
BPEMEH TPUHATHA XPHCTUAHCTBA Ha
Pycu, OpauHo-ceMelinbie qena ObLIH OT-
HECEHBl K KOMIIETEHIMH TPABOCIABHOM
LEPKBH, B CBSI3U C YEM CYIIECTBOBAIH
0oco0ble TIOHSATHS O CMbICIIE Opaka H 1o-
pSAKE ero 3aKII0YeHUs.

Tak, xpuctmanckas ¢opma Opaxa
HE NPUHHMAIach HACEICHHEM BEKaMH,
CUTYyallus O0CTaBaJlach HAIPSHKEHHOH 10
Havana XVI B. OnHoit u3 sipkux Gopm
MPOTHBOJCHCTBHS XPUCTHAHCTBY OBLIO
YHOpPHOE HEeXeJaHHe COOIIoAaTh TauH-
CTBO BEHUYAHUs, OpaKku HEPEJKO 3aKJII0-
yanuch 6e3 yuactus uepksu. Coxepxa-
HUE XPUCTHAHCKOro Opaka NMpOTHBOpE-
YHJI0O TOHUMAHUIO Opaka B SI3bIYECTBE,
JIOITyCKaBIIEM HE3aBHCHMOE CYIIECTBO-
BaHHe cynpyroB. boprba cBseHHOC-
JIYXHUTEJIeW C STUM SBICHHEM HOCHJIA
0)KECTOYCHHBIH XapakTep, XOTs IOJIH-
TUYECKHH aBTOPUTET ¥ SKOHOMUYECKOE
MOTYILIECTBO PYCCKO#l IIEpKBU HE BCer-
Jla CIOCcOOCTBOBaJIM BBIPaOOTKE y MOJ-
JIAHHBIX JOJDKHOTO YBQKCHHS M IOYTE-
HUS K IIEPKBU U ee KaHOHaMm. LlepkoBb
HaIfpapJisjia BCE YCHJIHMS Ha TO, YTOOBI
HaCeJICHHE TMOJYMHUIOCH HMEHHO XpH-
cTHaHCKOW (miepkoBHOW) (opme Opaxa,
UCHONB3Ysl NMPHU 3TOM pa3HO3HAYMMBIE
UCTOYHUKH KAaHOHMYECKOTO M LEPKOB-
HOTO IIpaBa, Takue kak Kopmuas kuura,
Crornas, TpaMOThI TATPUAPXOB, MUTPO-
MOJIUTOB, aPXHENNUCKOIIOB MOHACTHIPEi.
«Cympy»ecTBO WIIM 3aKOHHBIH Opak —
TaiiHa oT Xpucta bora ycraBieHa ecTs,
BO YMHOXKEHHE PO/ia YeJIOBEYECKOTO U B
BOCIIMTAHUU 4Yal K ciaBe boxuell B He-
pa3penIuMBblii CO03 JII00BHU 1 IpYKECTBa
U BO B3aMMHYIO MIOMOIIb U B €XKE OTpe-
Oarncs rpexa mobomesHUI» [1, c. 1].
CrenoBarelbHO, Opak MPeICcTaBIIsI CO-
00if cor03 ABYX JIMI[ ISl POXKJICHHS JIe-
Teil 1 n30eKaHKsI TPEXOBHOM JKU3HU, OH
JIOJDKCH OBLT 3aKITH0YaThCsl SAMHOK/IBI 1
JUINTHCSI BCIO JKU3HB CyNpyros. [ToMmumo
9TOr0, CIOXKHOCTH OOpHOBI LIEPKBH 3a-
KJIIOYalach B TOM, YTO XPHCTHAHCKHH
Opak JOJDKeH OB 3aKIoyaTrbes ¢ Co-

OIIOIGHHEM MHOTHX YyCJIOBUH u op-
MaJbHOCTEH, KOTOpBIE OBUIM CO3JaHBI
BU3aHTHHCKUM 3aKOHOJIATEIECTBOM H
npuMeHsIuch Ha Pycu [2, ¢. 5-6].

B XVI B. Bompoc 3akirouenus Opa-
Ka IIEJTMKOM ITOTIaJI TT0/I KOHTPOJIb IepK-
BH, KOTOpas IpoBO3IJacmia Opak Ta-
MHCTBOM, TOJBKO 4epe3 BEHYaHHE ITO
JeicTBO mpuoOperano Cuily U MOTIIO
UMETb NPABOBbIEC MOCJIEACTBUS KaK Iie-
pel caMoi IEPKOBbBIO, TAK U MEPEes ToCy-
napctBoM [3, c. 59-61]. HopmarusHoe
peryIMpoBaHHe UMYIIECTBEHHBIX OTHO-
HICHUIl CyNpyroB MpHOOpeno puande-
cKy1o onpeneneHHocTh aumb B X VIII B.,
JI0 9TOTO BPEMEHH JKeHa ObLIa MOJHO-
CTBIO TIOABIACTHA CBOEMY MYy U HE
HMeJla IMYHOM U UMYLIECTBEHHOM caMo-
crosTenbHocTH. CeMeiiHOe 3aKOHOMA-
TEIBCTBO Iapckoil Poccnn mmeno mpu-
3HAKHU MMaTpHapXaJbHO-POIOBOTO CTPOS,
a Takxke (heoraTbHO-KPEMOCTHBIX Iepe-
KUTKOB. Poccns moip3oBanach JocTa-
TOYHO OTCTaJBIM 3aKOHOJATEIbCTBOM,
COITIACHO KOTOPOMY OCOOECHHO TSIKEIIbIM
OBLITO MOJIoKeHUE KeHmuH. Tak, ct. 107
CBona 3akoHOB Poccuiickolt ummnepuu
00s3pIBaIa KEHY HOAYMHATHCS MYXKY,
HpPOSIBIISAIE K HEMY «BCSKOE MOBHMHOBE-
HHE U TTOKJIOHEeHUe» [4, ¢. 403]. 3akoHbI
napckoit Poccuu 3akpemisiiu Gecrpas-
HOE TIOJIOKEHUE SKEHIIMHBI HE TOJBKO
B JINYHBIX, HO ¥ B UMYILECTBEHHBIX OT-
HoLIeHUsAX. POpMabHO OBLIT 3aKpEIUICH
MPUHINI Pa3AeIbHOCTH HMYIIECTBa Cy-
npyroB (1. X 4. 1 c¢1. 109 CBona 3axoHOB
Poccuiickoit  mmmepun), mnpeObIBaHNE
B Opake HE CTaHOBHJIOCH OCHOBAHHMEM
JUTSL YCTAHOBJIGHHS OOIIHOCTH BIiaje-
HUSI UMYIIECTBOM CYIPYTOB, Ka)KJbIH
MOTI' UIMETh U HpUuoOpeTaTbh CBOIO «OT-
JICNIbHYI0» COOCTBEHHOCTb, @ COIVIACHO
ct. 114 cympyram paspemanoch Mpo-
JaBaTh, 3aKJaJblBaThb WM JPYTUMH
croco0aMu  pacmopsiKaThCsi COOCTBEH-
HBIM MMYIIECTBOM OT CBOET0 MMEHHU U
HE3aBUCHMO OT BOJIHM APYTOro Cyrnpyra
[5, c. 18]. [Ipunanoe xeHbI, UMyIIE-
CTBO, MPHUOOPETEHHOE €10 Ha CBOE UM,
au00 mpuoOpeTeHHOe B MOPSAKE Ha-
CIe0OBaHMs, HE MPHU3HABAIOCH OO0MICH
coOCTBEHHOCTHIO cynpyroB. Ilpu sTom
COBMECTHO Ha)KHUTOE CYNpyTraMH B IIe-
puoa Opaka MMymEcTBO (IIPH yCIOBUHU
MPEIOCTaBICHUS COOTBETCTBYIONIUX
JIOKA3aTeNbCTB) MOIVIO CYHMTATHCI WX
COBMECTHOM COOCTBEHHOCTBIO [6, c. 34].
OnHaKoO 3TH HOPMBI O PAa3JEIbHOCTH
MMYIIECTBA CYIIPYTrOB HE CO3/1aBajll pe-

aTbHOM BO3MOXHOCTH JUJISI peanu3aluu
3aMy’KHEH JKEHUIMHOM CBOETo IpaBa
Ha umymectBo. Cormacuo CBoxy 3a-
koHOB Poccuiickoii umnepuu xeHa Ha-
XOAWIACh B IIOJHOH 3aBUCUMOCTH OT

Myka KaK TJIaBbl CEMbBbH, peasn3allvs
3aMy’KHEH JKEHIIUHOM rpa)k1aHCKOM Je-
€CIT0COOHOCTH TTOJTHOCTBIO 3aBHCEIA OT
BOJIM MY’Ka, 0e3 coriracus KOTOpOTro OHa
HE MMeJla PealbHOTO IpaBa 3aKIouyarh
CIIENIKH, a MOATOMY OH ObUT (hakTHye-
CKHM XO35MHOM MMYIIECTBA CYNpPYIH
[7,c.213].

HopmoTBOpueckue mpouecchl B
chepe OpayHO-CeMEWHBIX OTHOILICHUIT
npuobpenu HoOBYK cuiay mocie Ok-
Ta0pbcKOil peBoronnu 1917 1. 20 des-
panst 1919 r. 6s1mm n3gans! gexperst Co-
BHapkoMa YCCP «O rpaxmanckom Opa-
KE ¥ O BBEICHHM KHUT aKTOB I'Da)JIaH-
CKOTO cocTosHHI» U «OO0 opranu3anun
OTJIEJIOB 3aIUCH aKTOB TIPa)}JTaHCKOTO
COCTOSIHUSI», KOTOpPbIE OTMEHSIIH Jeii-
CTBHE CTaporo CEeMEWHOTo 3aKoHOJa-
TenscTBAa Poccun Ha Bceil TeppuUTOpUE
pecnyOiIuKy, HpPOBO3IIACHB JICHCTBHE
HOBBIX IIPUHIUIIOB B CEMEHHO-OpayHbIX
OTHOLICHHUSAX, JTUIIUB UX BIUSHHUSA LEPK-
BU W PEJIUTHMH. DTHMHU HOPMAaTHBHBI-
MH aKTaMH OBUIM YCTaHOBJICHBI HOBBIE
IpaBKiIa 3aKJIIOYEHUs Opaka IyTeM ero
rocynapcTBeHHo# peructpauuu. C 310-
ro MOMeHTa Opak, 3aKJIIOYEHHBIH LEPKO-
BbIO, HE MMEJI HUKAKOTO FOPUINYECKOTO
3HAYEHUSI, IPU3HABAIHCH TOJIBKO I'Paxk-
JaHcKue Opaku — TO ecThb Te, KOTOpEIe
OBUTH 3apETUCTPUPOBAHBI B OPTaHAX 3a-
MACH AKTOB TPAXTAHCKOTO COCTOSTHHS
(mamee — 3AI'Ca) [8, c. 87]. LlepxoBHBIE
Opaku OBUIM TIPOBO3IJIAIICHBI JACKpeTa-
MH «JIHYHBIM JICJIOM T€X, KTO BCTyMaeT
B Opak» M MOIIM 3aKJIOYaThbCs TOJIBKO
IoClie TOCYIapCTBEHHOH perucTpaIuu
Opaka B opranax 3AI'Ca. Vckmouenus
U3 3TOrO TpaBWIIa COCTABISIM Te Opa-
KM, KOTOpbIe ObUIN 3aKJIFOYEHBI IO 3TOTO
BPEMEHH — JIEKpET NPpHU3HABAJ JACHCTBH-
TEJbHBIMU T€ PEIUTHO3HbIE Opaku, Ko-
Topble ObLTH 3aKiTioueHbl 10 20 dheBpasst
1919 1. DTOT JOKYMEHT 3aKpeniI IPHH-
LIUI CBOOOABI U JAOOPOBOJIILHOCTU IPH
3aKJIIOUYCHUH Opaka, OTMEHHWII DPEJIMIH-
O3HBIE OTPAaHUYCHUS] DTOH MPOIETyphI
[9, c. 11]. 3aberas Hamepen, OTMETUM,
YTO TOJ00HOE TOJIOKEHHE Bellel Ha-
nuto cBoe orobpaxkeHue n B Cemeii-
HeIX Kojekcax YPCP 1919 m 1926 rr.
B CBSI3M C TE€M, YTO BO BpeMs Benmnkoil
OTeyecTBEHHOH BOMHBI Ha TEPPUTOPUU
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Vkpaunckoir PCP, rone ne Oputa ycra-
HoBneHa CoBerckasi BIIaCTh, WJIM Ha
BPEMEHHO OKKYHNHPOBAaHHBIX (aliucra-
MH TEPPUTOPHSIX MPOBOAMINCH PEIIUTH-
03HbIC OOPSIIBI U 3aKITFOYAIHCH PEIIUTH-
o3Hble Opaku. Kosmekc o Opake u cembe
1969 r. B u. 3 cT. 6 B MCKIIFOUUTEIIbHBIX
cillydasX IpPU3HABaJI  IOPUAMYECKYIO
CHIy TOJOOHBIX OpakoB M TOJYy4YeH-
HBIX B UX MOJTBEPXKJEHHE TOKYMEHTOB
[10, c. 37].

Jexperst coBHapkoma 1919 .
«O rpaxkaaHCKOM Opake W O BBEJICHHHU
KHUT aKTOB T'Pa)XIaHCKOTO COCTOSHUS
u «O0 opraHuzalMM OTIEIIOB 3aIHCU
AKTOB TPAXKJAAHCKOTO COCTOSIHUSY YpaB-
HUBAJIM KCHIIMHY C MYXYHHOHW Kak B
JUYHBIX HEHMYIICCTBCHHBIX, TaK W B
MMYIIECTBEHHBIX IIPaBaX, 0CBOOOIUB e
OT BIIACTH MY)a, a OTI[OBCKYIO BJacTh
HaJ JCTbMH 3aMEHMJIH 00sS3aHHOCTBHIO
BOCIIMTAHUSI IETEH C Y4ETOM HHTEPECOB
KakK CaMHX JIeTeH, Tak 1 o0lIecTBa B 11e-
oM. BBenenne rpaxpanckoro Opaka u
OTMEHa IIepKOBHOW (GopMbl Opaka ObLIO
MPOBEJIEHO B IOJIHOM COOTBETCTBHHU C
HNPUHIUIIOM OTJENICHHS LEPKBH OT TO-
CylapcTBa, YCTAHOBJICHHBIM JIEKPETOM
CHK PCOCP ot 23 suBaps 1918 r
«O0 oTnmeneHUM LEPKBH OT Trocynap-
CTBA U IIKOJIBI OT LEPKBU» U BKIIOYCH-
HeiM B Konctutymuio PCOCP 1918 1.
[11,c. 19].

B wrome 1919 1. CoBHapkoMom
YCCP 0651 IpHUHAT MEPBEIA CeMEHHBII
konekc YCCP — Koxekc 3akoHOB 00 ak-
Tax Ipa¥JaHCKOTO COCTOSIHHS, O CEMbE
U OIeKe, KOTOPBIH Tak U HEe ObLT BBEACH
B JICHCTBUE U3-3a OCJIOKHEHUSI BOCHHON
CUTYalluu B YCIOBHUSX I'PaKIaHCKOH BO-
HWHBI. DTOT KOJAEKC MPEICTaBIsUT COOOM
NEepBYI0 KOAM(DUKAIMIO CEeMEHHOro 3a-
KOHO/IATeJIbCTBA, B HEM JE€TAJIbHO OBUIN
pa3paboTaHbl MOJOKEHHS O PABEHCTBE
UMYIIECTBEHHBIX U JIMYHBIX MNpPaB Cy-
[PyroB, yCTaHaBIMBaJach OrpaHHYCH-
Hasi CPOKOM OOSI3aHHOCTH CYIPYTOB
coZiepKaTh JAPYr Jpyra Iociie pacTop-
skeHust Opaxa. Ct. 85 mamHOrO Kozmekca
YCTaHABIMBAJCS TNPHHLUUI  pa3aeib-
HOCTH JOOpauyHOrO UMYIIECTBA U MMY-
[IecTBa, MNPUOOPETEHHOTO CYyNpyramu
3a BpeMs HpeObIBaHHsS B Opake: MMYy-
IeCTBO, NpHOOpeTeHHOEe B Opake, MpH-
HA/JIKAI0 TOMY M3 CyNpYTroB, KTO €ro
npuoOpen 3a COOCTBEHHbBIE CpEICTBA
[12, c. 56].

HyHO OTMETHTb, YTO IPUHIIMII pas3-
JIeJIBHOCTH MMYIIECTBA, 3aKPEIICHHbIH

B cT. 105 Cewmeitnoro xonekca PCOCP
1918 r. u cr. 85 CemeiiHoro kozexca
YCCP 1919 r., He m03BOJIAN MPHU OTpe-
JICJICHUN TIPaB Ha UMYIIECTBO BBIACIATD
TPYZ CyNpYyTH IO BEACHUIO TOMAITHETO
X03SICTBA U TOCMOTPY JI€TEH, ToTAa Kak
9acTO MMEHHO ATOT HEOOXOIUMBINA TPYyL
JlaBaJl CyNpyry BO3MOXHOCTb H30erarb
M3IIMIIHKEX 3aTpart, 3pQexTuBHell pabdo-
TaTh, @ 0TCIO/1a — OOJIbIIIE 3apadaThIBaTh.
CornacHO BBILICYKa3aHHBIM CTaThsIM,
JICHEeXHbIE CpE/ICTBA, IPHOOPETCHHBIE
B pe3yJbTaTe COBMECTHOro Tpynaa 00o0-
UX cynpyros, (OpMagbHO HpPUHAJJIE-
xKamu MyxKy. EMy jke mnpuHamiexano
U MMYIIECTBO, MPUOOPETEHHOE 3a ITH
cpenctaa. Ilo onpenenenuto Haponnoro
komuccapuara octuruu YCCP «B ot-
JeNBbHBIX CIydasX 3TO MOIJIO MPHUBECTH
K IIpeBpameHnio Opaka B HICTOYHUK He-
TPYZOBOTO OOOTAIICHHsI OJHOTO HX CY-
mpyros 3a cyer japyroro» [13, c. 169].
Tak, B ompexneneHuu otxaena Bwicmero
CyaeOHOTO KOHTPOJIS, YYPEKICHHOTO
B cocraBe HapoxHoro komuccapuara
toctunn PCOCP, 6b110 mMoguepKHyTO,
YTO 3TY HOPMY CJIe/lyeT IOHUMATh JINIIb
B TOM CMBbICIIE, YTO «OJAMH M3 CYHIpYy-
rOB HE MMeEeT IpaBa MpPETeHJI0BATh Ha
HUMYIIECTBO, HaXoJsIeecsi B COOCTBEH-
HOCTH Apyroro cympyra. [lostomy npu
pactopeHuu Opaka cyn, paccMaTpu-
Bas TPeOOBAHUS CYNPYTH O BHIACICHUHI
el ¥ JeTsIM YacTH MMYIIEeCTBa, JOJIKEH
YCTaHABIMBATh, HACKOJIBKO 3HATUTEIb-
HBIM OBIIT TPYJ, BHECEHHBIN €10 B 001Iee
X03sMCTBO 3a Bpemst Opaxa» [14, c. 12].
B cemeliHoM 3akoHOmarenbcTBE YKpa-
nackoit CCP  mpuHOMI  0OOIIHOCTH
HMYIIECTBa CYNpyroB OBIT 3aKperieH
HEMHOro mno3sxke. Tak, B ONpeesieHUH
Bricmiero cyma YCCP ot 23 oktabpst
1923 r. ObLIO YCTAHOBIICHO, YTO COTJIAC-
HO COBETCKOMY 3aKOHO/ATENILCTBY Opak
HE co37aeT OOIIHOCTH MMYILECTBa Cy-
npyroB. IIpu 3TOM He yTOYHSIIOCH, Ka-
CaeTcs JIM 3TO IMOJIOKEHUE MMYIIECTBa,
pHoOpeTEeHHOro 0 OpaKa, Ui Jr00ro
napyroro umymecTsa [15, c¢. 240]. B Tom
xke 1923 1. B ApyroM ompeeeHnu 3To-
ro K€ opraHa ObUIO MOJYEPKHYTO, UTO
«UMYIIECTBO, TIPHOOPETEHHOE CyTpyTa-
MM Ha NPOTSKEHUM CEMEHHOM KHU3HH,
JOJDKHO TIPHU3HABAaThCA WX obmieit coo-
CTBCHHOCTBIO» [16].

Ilo oxoHYaHMM TIpa’KJaHCKOH BO-
HHBI BO3HUKJIA npobieMa OOHOBICHMSA
CYUIECTBYIOIIMX M CO3JaHUS HOBBIX
3aKOHOJIATEIbHBIX AKTOB, B TOM YHCIIE
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BO3HUKJIAa HEOOXOJUMOCTh Pa3paboTKu
HOBOI'0 CEMEHHOTO KojJekca. Pabora Haz
HUM Hadajach B TOM ke 1923 r. OqHum
n3 Hambojee IUCKYCCHOHHBIX BOIIPO-
COB OKa3zalics BOMpPOC 00 00s3aTeib-
HOCTH TOCYIapCTBEHHOH pPETHUCTpaluy
Opaka, Beab B OCHOBHBIX IMOJOXEHHUSIX
MIPOEKTHPYEMOTO KOJIeKCa, YTBEPIKICH-
HOoro HapogHbsIM KOMHCCapHaToOM OCTH-
uuu Ykpaussl B 1924 1., 3aknaasiBaics
NpUHIHI (HaKyIbTaTUBHOCTH Opaka (To
€CTh NPHU3HABAJIACh IOPUANYECKAs CUIIA
KakK 3a 3aperiCTPpHPOBAHHBIMH B Opra-
Hax 3AI'Ca Gpakamu, Tak u 3a pakTH-
YeCKMMH OpakaM¥, OCHOBAaHHBIMH Ha
COBMECTHOM TNPOXXHBAHUH), YTO MEHS-
no monoxenue aekpera CHK YCCP
«O TpaxagaHCKOM Opake U O BBEACHHH
KHUT aKTOB T'Pa)XJaHCKOTO COCTOSHUS
ot 20 despans 1919 1. [17, c. 26].

PaccmoTpenme Bompoca o Tpemo-
cTaBlICHUHM (AKyJIbTaTHBHOCTH Xapak-
Tepa W O PACIPOCTPAHEHUH IIPaBOBOI
3aIIUTHl Ha IOJATBEPXKICHHBIE JOKa3a-
TeJIbCTBaMK (haKTHUeCcKHue Opaku ObUIO
MHULMHUPOBAHO OT/EIOM 3aKOHOAATEIb-
HBIX TpeUIokKeHni n kopupukanmuu Ha-
POJIHOTO KOMHCCapHaTa IOCTUIIMH €ILE BO
BTOpOil monoBuHe 1923 r., B pe3ynbraTe
4yero ObUIO YTBEPIKACHO IPEUIOKEHHE
0 HEoOA3aTeNbHOCTH TOCYAapCTBEHHOU
perucrpanyuu Opaka ¢ COXpaHEHHEM Tpe-
OoBaHUst 00 00sI3aTENBHON perucTpaIuu
JIMIIb JJIS TEX JIULI, KOTOPBIE KEIAI0T ero
3aKJIOYUTh O PEIUIHO3HOMY 00psiiy
[18, c. 20-29]. To ecTs MEpBEINA MPOEKT
Cewmetinoro xomekca YCCP, omyGmmxo-
BaHHBIN B mioHe 1924 r., mpegycmarpu-
BaJd (aKyIbTaTUBHOCTH TOCYIapCTBEH-
HOW permcrpanuu Opaxa, OJHAKO OKOH-
yaTebHas PeJaKIns KoJIeKca Imperepre-
J1a U3MEHeHus. B Heil Obl10 3aKkpernieHo
MOJIO)KEHUE O TOM, YTO B YKpPaHMHCKOM
CCP npusHaBajcs JMILb I'paxJaaHCKUI
Opax — 3aperucTpUpOBAHHbBIA B OpraHax
3AI'Ca (crarpu 104 u 105). IIpu stom
Obula MCKJIIOYEHA CTaThsi, KOTOpas Jo-
nyckana cyne0Hoe nmpu3HaHue (pakThye-
cKoro Opaka, KOTOPBIi JJIHIICS HE MEHee
JIBYX JIET WIK CONPOBOXKAAJICS OepeMeH-
HOCTBIO JKCHBI WIIH POXKICHUEM peOeHKa.
B TO e BpeMsi COXpaHWIHCH CTaThb,
KOTOPBIE 3aKPETTHIA BO3MOKHOCTE OTHO-
CTOPOHHEH perucTpamnuu Opaka 1o 3asiB-
JICHHWIO OJTHOTO W3 JINII, IPEObIBAIOIINX B
Omu3knx otHomeHUsX (cratem 133—-139),
W 3alUThl B OINpPEACICHHBIX CITydasx
MMYILECTBEHHbIX IPpaB (paKkTHUECKHX CY-
npyros (ct. 140) [19, c. 50].
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Tak nnmm nHade, B CEMEMHBIX KOJEK-
cax PCOCP u YCCP 3akoHO#aTeNbHO
ObUIM 3aKpEIUICHbl Pa3HbIC MOJXOABI K
pemennio >Toi mpobaemsl. Tak, B Ko-
JIeKCe 3aKOHOB O Opake, ceMbe M OIIeKe
PC®CP ot 1926 r. npu3HaBaiach 10pH-
JIuueckas cuwia 3a GakTHuecKumu Opa-
KaMH, KOTOpbIC MOIIHM IMOPOXIAaTh Ce-
MeIHO-TIpaBoOBbIE MOCIeACTBUS, a B Ko-
JIeKCe 3aKOHOB O CeMbe, OleKe, Opake u
aKTax rpaxjaHckoro cocrosiHus YCCP
or 1926 1. ObUT 3aKperieH NPUHIUIT
00513aTeIbHOCTH perucTpanuu Opaka B
opranax 3AI'Ca [20, c. 229-238].

[Ipu3HaBas mapajuleIbHO C 3aperu-
CTPUPOBAHHBIM OpakoM Takke U (haKTH-
YeCcKHil Opak, TO €CTh He 0(OPMIICHHBIH
B opranax 3AI'Ca, xogekcet PCOCP un
benopycckoit CCP omnpenensiu, uTO
MpU3HAHUE TOAOOHBIX OpakoB MOT-
710 OBITH OCYIIECTBIEHO TOJNBKO Uepe3
cyd, TAe HeoOXoammo OBLIO J0Ka3aTh
Hanuyue (aKTHUECKUX CYIPYKECKUX
oTHOomeHn. Eciu Mexnay QaxTuuecku-
MH CyNpyraMHM BO3HHMKAJIU KaKHe-TH00
cropsl (KacareJbHO MMYILIECTBA WM
AJIMMEHTOB), TO CyH, IPEX/E YeM paspe-
LIAaTh 3TOT CIIOP, JOJDKEH OBLI B KaX10M
KOHKPETHOM Clly4ae yCTaHaBIMBATh, TO
€CTh INpPU3HABaTh, HaJIWYME OpayHbIX
cBsizedd. [Ipu stom dakruyeckum Opa-
KOM TIPU3HABAJIUChH JIMIIb CEPbE3HBIC
U JUIMTENIbHBIC CBS3H, 4 HE CIy4yaiHbIe
niau  ckopompoxoxsamiue. Jlokazarens-
CTBaMU HAJIMYUS TaKoro Opaka aiis cyzna
ObUTH: ()aKT COBMECTHOTO IPOXKHBAHHSA,
HaJM4ie W BEJCHHE COBMECTHOTO XO-
3sfiCTBa, COBMECTHOE BOCIHTAaHHE e-
Tell, B3aUMHas MO IePKKa U TaK Jalee.
Kpome Toro, dakxtuueckuit Opax Mor
ObITh NPU3HAH, KOIa OH COOTBETCTBO-
BaJ HEOOXOAMMBIM YCIOBHUAM (BO3pacT,
COCTOSIHUE 3710POBbSI, OTCYTCTBHE KPOB-
HOTO POACTBA, MOHOTAMHH M TOMY IIO-
no6ueiM) [21, c. 21].

[Ipu s3Tom Koxmekc 3akoHOB 0 cembe,
oreke, Opake 1 aKTax IPakJAaHCKOro co-
crosiaust YCCP ot 31 mas 1926 1. (nanee
K30COBb) 3akpenun HpUHOMI paBEeH-
CTBa MpaB M OO0SM3aHHOCTEH CympyroB,
X HE3aBUCHUMOCTbH, BBEJI IapajuIeIbHO
C MOHATHEM «JIHYHOE MMYIIECTBO» Ta-
KO€ TOHSTHE, KaK «00Iee MMYIIeCTBO
CYNpyroB», MpeayCMOTpeNd MPUHIIKII
pa3feabHOCTH JOOPauHOro MMYILECTBA
U TPUHOMI OOIIHOCTH MMYIIECTBA,
MPHUOOPETEHHOTO B Iepuo] Opaka.

K30COb mno-HOBOMY perynupoBai
IpaBa CyNpyroB Ha IpHHAJJIeKAIIee

uM nmymectso. B ommnune or Cemeii-
Horo kojekca YCCP 1919 r., xoropsrii
3aKpenuyl  Pa3fieqbHOCTh HMMYIIECTBa
cynpyroB (ct. 85), ct. 125 K30COBb
yCTaHaBIMBalla, YTO HMYINECTBO, Ha-
JKUTOE BCIIEZCTBHE COBMECTHOTO TpYy-
Jla CYHpyroB, CYUTAETCS TAKOBBIM, YTO
HPUHAICKUT UM 000UM B paBHBIX Ha-
ctax. [Ipumeuanue k cT. 125 copepxaino
MOJOXEHHE O TOM, YTO TPYJ CyNpYTH,
CBSI3aHHBI C BEJIEHHEM JOMAIIHEro
X035UCTBA UM IOCMOTPOM JIeTeH, A0~
JKeH OBITh IPUPABHEH IPH ONPEIeIICHUH
IpaB CyNpyroB Ha UMYILECTBO K TPYLY
CyIlpyra no npuoOpeTeHHIO CPEICTB K
cymectBoBanuto. [Ipu sTomM HeoOXoau-
MO OTMETHUTB, 4TO B CeMeHHOM KoJeKCce
PCOCP Ttaxoif HOPMBI HE CyIIECTBOBA-
1o [22, c. 36].

B nocnenyromue roael cemeiiHoe
3aKOHOJIATENIECTBO COIO3HBIX peCITyOInK
pa3BUBAJIOCH B HANpaBICHHH YHUPHU-
Kalid HOPM IyTeM H3IaHus obmieco-
I03HBIX AKTOB, 0053aTENIbHBIX IS BCEX
pecmy6nuk CCCP.

Vka3 Ilpesunuyma BepxoBHoro
Cosera CCCP ot 8 utons 1944 r. «O6
YBEJIMYEHUH TOCYAaPCTBEHHON OMOLIH
OepeMEeHHBIM JKCHIIMHAM, MHOTOJET-
HBIM M OJUHOKHM MaTepsiM, YCHJICHHU
OXpaHbl MaTEpUHCTBA W JETCTBA, 00
YCTAQHOBJICHUU BBICHIEH CTENEHU OTIU-
4ust — 3BaHUs «MaTb-TepOUHS», yupeK-
JIeHUU opJeHa «MarepuHcKas cliaBay H
Memann «Menanp MaTepUHCTBA» BHEC
OTIpe/IeNIEHHBIE KOPPEKTHUBEI B BOIIPOC
peructpanuu Opaka: MOATBEPINT TIPHU-
3HaHWE IOPUINYECKON CHIIBI JTUIIb 3a 3a-
perucTpupoBaHHbIMHU B opraHax 3AI'Ca
OpakaMH W TO3BOJIMJI JIMIAM, KOTOpbIE
COCTOSAIIM B (paKTHYECKUX OpauHbIX OT-
HOLICHUAX /O HPUHATHS 3TOro YKasa,
0OpPMHUTH CBOM OTHOIICHUS, 3aperu-
CTpUpPOBaB OpakK C ONPe/IeICHUEM CPOKa
(haKTHUECKOrO COBMECTHOTO MPOXKHBA-
HUSL, IPU YCIIOBHH, YTO HU OJJHA U3 CTO-
pOH He npebbIBasia B 3aperuCTPUPOBAH-
HOM Opake M NpH OTCYTCTBHH JPYTHX
HPEISITCTBUM Ui perucrpaunnu Opaxa.
DTH 10JI0KEHHS OBLIM JOIMOJHEHBI YKa-
3oMm [Ipesmnmyma Bepxosuoro Cosera
CCCP or 10 HOs6ps 1944 1. «O nopsz-
Ke TpHu3HaHUS (PAKTHUECKUX OpavHBIX
OTHOIICHUHU B Cllydae CMEpPTH WU ITIPO-
naxxu 6e3 BecTH Ha (POHTE OJHOTO U3
CYIIPYyTOB», COITIACHO HOpPMaM KOTOPOTO
B TeX Clly4asx, Korna GpakTHYecKue oT-
HOLICHHUS, CYLIECTBOBABILNE HA JIEHb 8§
utonst 1944 1., He Moriu OBITH 0OpM-

JICHBI BCIIEICTBUE CMEPTH WM IpPO-
naxu 0e3 BeCTH Ha (PPOHTE OJHOTO U3
JIUIL, KOTOPBIH COCTOSI B (DAaKTHUECKHUX
OpavHbBIX OTHOLICHHSX, pyras CTOPOHA
nMesa MMpaBo OOpaTHTHCS B CyH C 3asiB-
JIEHUEM O NMPHU3HAHUU €€ CYIPYroM HIIH
CyNpYyroi yMepIero Wid MPOINaBIIETO
6e3 Bectu Ha pponTe ynna [23, c. 87].

IInenym Bepxosuoro Cyna CCCP B
CBOEM IIOCTAaHOBJIEHUHU OT 7 Mas 1954 r.
pacIIMpuII TOJIKOBaHUE YKa3a OT 8 Mo
1944 r., npemycmoTpeB 0053aHHOCTB
cyda ycTaHOBUTH (akT Hamuuus Opa-
Ka B TeX clly4asx, Korna Qakruueckue
OpayHble OTHOIICHHS BO3HUKIM 10 YKa-
3a, HO OOBEKTHBHEIE OOCTOATEILCTBA
MPEISATCTBOBAIM pErucTpanuu Opaka u
HE JaBaji BO3MOXHOCTH CYyIpyram 3a-
peructpupoBarh Opak B opranax 3AI'Ca
nocie 8 utonsg 1944 r. CoOTBETCTBEHHO,
K UMYIIECTBCHHBIM OTHOIICHUSAM TaKUX
CyNpPYTOB JOJKEH OBUT MPUMEHSTHCS
MPUHIUIT OOIIHOCTH MPHOOPETEHHOTO
B nepuoi (axruyeckoro Opaka HMy-
mectBa. Ha mMyImiecTBeHHbIE OTHOIIE-
HUS JIMIL, BCTYNUBIIKUX B (paKTHUECKHH
Opak mocie Ykasza ot 8 umionst 1944 r.,
HOpPMBI OpayHO-CEeMEHHOro 3aKoHOJa-
TenbCcTBa 00 00mIeil coBMeCTHOH c00-
CTBEHHOCTH HE pacrnpocTpassiuck. K
TaKMM OTHOLICHMSM HPUMEHSIIUCH CO-
OTBETCTBYIOIIME HOPMBI 00 00IIel 110-
JIEBOW COOCTBEHHOCTH, MPEAYCMOTPEH-
HBIC TPAXKJAAHCKUM 3aKOHOJATEIbCTBOM
[24, c. 39].

B 1968 1. 6611 pa3paboTaH u omyomu-
KoBaH MPoeKT OCHOB 3aKOHO/IATEIHCTBA
Coroza CCP u coro3HbIX pecmyOnuK o
Opake u cembe. Bo Bpewmst ero pa3pabot-
KH OJIHY M3 OCTPBIX JAHCKYCCHH BBI3BAJI
BOIIPOC, CBSI3aHHBIH C IPABOBBIM PEXKH-
MOM uMyllecTBa cynpyros. Tak, 1O. Ba-
CWJIBEB IIpeJuIarajl pacpoCTPaHUTh pe-
KHUM OOIIHOCTH HMMYIIECTBA CYIPYrOB
HE TOJIKO Ha UMYILECTBO, IPUOOPETEeH-
HOE Cynpyramu 3a Bpems Opaka, HO U Ha
no0payHOe UMYILIECTBO B TEX Cllydasx,
KOTJ[a MEX/ly HUMH HE JOCTHUTHYTO CO-
rJacue, B COOTBETCTBUU C KOTOPBIM OHO
Oymer ocTaBaThCcsi B COOCTBEHHOCTH
kaxkgoro u3 cynpyros. H. Opmnosa u 1O.
UepBOHBIN CUNTANN, YTO JOKHO OBIThH
3aKpeIIeHO MOJOXKEHHE 00 OOIIHOCTH
HMYIIECTBA CYNPYTOB, MIPHOOPETEHHOTO
B Iepuoy Opaka, U pa3eIbHOCTH HX JI0-
OpavYHOTO MMYIIECTBa, KOTOPOE M OBIIO
3akperuieHo B OCHOBaxX 3aKOHOJATENb-
crBa Coro3a CCP u coro3HbIX peciy-
01K 0 Opake M ceMbe, YTBEPIKICHHBIX
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Bepxosueim CoBetom CCP 27 wutons
1968 1. [25, c. 113].

CrhenyoomuM 3TarnoM CTajlo IpH-
usatue 20 uions 1969 r. voBoro Konek-
ca o Opake u cembe Ykpaunckoir CCP
(manee KoBC), B KOTOpOM OTHOIICHHS
COOCTBEHHOCTH  MEXJYy  CyIpyramu
BIIEPBbIC IMOJYYHIN JETaIbHYIO peria-
MEHTALMIO B JIECATH CTaThsX, 3aKpe-
NUBIIUX: UMIIEPATHBHbBIC MOJIOKEHHUS O
pa3eabHOCTH 100payHOTO UMYIIECTBA;
0 Mpe3yMIIHUU OOIHOCTH MMYILECTBa,
HQXUTOrO cynpyramu B Opake; o pas-
JIEIBHOCTU OTJICJIBHBIX BHIOB HMYIIle-
CTBa, MPHOOPETEHHOT0 B nepuox Opaka;
0 cBo0OME TOTOBOPOB MEXJy CyIpyra-
MH; O COBEPIIEHUH CIEJIOK B OTHOIIE-
HUU OOIIEero MMyIIECTBA CYNpPYyroB IO
ux B3aumHomy coniacuto. Ct. 13 KobC
IpexycMaTpuBaia, 4To Mpasa 1 00s3aH-
HOCTH CYNPYTOB MOPOXKIAET HCKIIOTH-
TeIbHO Opak, 3aKIIOYeHHBIH B OpraHax
PETUCTPAIM aKTOB T'PaXIaHCKOTO CO-
crostnus. [Ipu atom KobC, B oTiinune ot
Vkaza or 8 utonsg 1944 r., pacrnpoctpa-
HSUI TIOJIOKEHMS O JI€HCTBUTENBHOCTH
3aperucTPUPOBAHHOrO Opaka JIMIIb Ha
OTHOLICHHUS MEKAY cynpyramu (B Ykaze
9TO MOJIOKEHUE PACIPOCTPAHAIOCH U Ha
OTHOIICHHUS POJAUTENIEH U IeTell).

B cBs3M ¢ KOpPEHHBIMH IOJIUTHYE-
CKHMH,  COIIMaJbHO-YKOHOMUYECKHUMHU
U3MEHCHUSIMH, TPOM3OMICANINMHA Ha
MTOCTCOBETCKOM ITPOCTPAHCTBE B EPHOJ
«mepectpoiikm» (cepenuna 80-x — Hava-
10 90-X IT.), XapaKTepHU3yIOMUMUCS Ha-
yaioM (YHKIHOHHUPOBAHHS PBIHOYHOM
SKOHOMHUKH U BBEIACHHEM YacCTHOH COO0-
CTBEHHOCTH, BO3HHKJIa HEOOXOAUMOCTh
BHECEHMsI U3MEHEHUH, B TOM YHCIIE U B
ceMelHOe 3aKOoHOJaTeNnbcTBO. I[IpuHs-
1o 10 stHBaps 2002 1. 1 BBeCHHBINH B
nevicreue 1 suBaps 2003 r. HoBbli Ce-
MelHbIi Komeke Ykpauubl (maisee CK
VYkpaunsl) comepxan yxe 30 crareit,
MOCBSIICHHBIX PETYJIMPOBAHUIO HMYIIE-
CTBCHHBIX OTHOLICHHH cynpyros. [Ipu
TOM COIVIACHO KOJEKCY OpadHble OT-
HOIIEHHUSI HECKOIBKO HUBEIHUPYIOTCS IO
CpaBHECHHIO ¢ (DaKTUYCCKUMHU OpadHbI-
MH OTHOILCHHSIMH, MIOCKOJIBKY H B TOM,
U B JIPYTOM CiIyd4asX Ha HMYIIECTBO,
pHOOpPETEeHHOE 32 BPEMsI COBMECTHOTO
MPOKUBAHMSI, BOZHUKAET MpPaBO OOmIeH
COBMECTHOH COOCTBEHHOCTH, a UMYIIe-
CTBEHHBIE paBa JHIa, MPeObIBAIOIINX B
(akTnueckoM Opake, NPUPABHUBAIOTCS
k cynpyram (ct. 74, 91 CK VYkpaunsr)
[26, c. 60—61]. DTu craTbu 00pa3yroT 3a-

KOHOJIaTeIbHYI0 KOJUIU3HUIO C 4. 2 CT. 21
CK Vkpaunsl, moperycMaTpuBalomiei,
YTO MPOKUBAHUE OJHON CEMbEH HKeH -
HBI ¥ MY>KYHHBI 0€3 peructpannu opaka
HE SIBJSIETCSI OCHOBAaHWEM JUISI BO3HHK-
HOBCHUS y HUX IIPaB U 00513aHHOCTEH Cy-
npyros. Hanporus, cornacHo 4. 1 cT. 21
CK Vkpaunbsl OpakoM sIBIII€TCS CeMEii-
HBIH COI03 MYKUMHBI M KEHIUHBI, 3ape-
TUCTPUPOBAHHBI B TrOCYyJapCTBEHHOM
opraHe perucTpanud aKkTOB TIpakJaH-
CKOro cocTosHusg. boiee Ttoro, neii-
crytomuid CK Ykpaunsl B 4. 3 c1. 21
YCTAHABJIMBACT, YTO PEIMTHO3HBIH 00-
psA BCTYIJICHUS B Opak TakKe He sBIs-
€TCSl OCHOBAaHUEM ISl BOSHUKHOBEHUS Y
MY>KIMHBI KeHIIUHBI IpaB U 00s3aHHO-
CTell CympyroB, KpOMe CIydaeB, KOTAA
PETUTHO3HBIA 00psii Opaka COCTOSUICS
JI0 CO3JaHMs WJIM BOCCTAHOBICHHUS TO-
CyIapCTBEHHBIX OPTraHOB PETHCTPAIN
AKTOB TPa)kJTAHCKOTO COCTOSTHUSI.

[IpuHVMas BO BHHMaHHUE H3IIOKEH-
HOE, MOJKHO CZEJIaTh 3aKJIFOYEHUE O TOM,
YTO HOPMBI CEMEWHOTO MpaBa «SBISIOT-
Csl CBOEro pojia KBUHTICCEHIMEH IOJu-
TUYECKUX, SKOHOMHMUYECKUX, HMPaBOBBIX
uHCTUTYTOB» [27, c. 99]. Ilocnennue
JIeCATh CTOJETHH pa3BUTHA OpayHo-
CeMEefHOro 3aKOHOJATENbCTBA MOXKHO
MOJENNTh Ha TPH OCHOBHBIX MEPUOJA.
[lepBbIii mepuoa, TPOAOIDKAIOIIUICST B
teuennu XI-XIX BB., — 3T0 nepuoa tax
HA3bIBAEMBIX PEIMTHO3HEIX OpaxoB, B
TEUEHHH KOTOPOTO OpaK 3aKII0YaICs Hc-
KITIOYUTENIEHO TIOCPEICTBOM IIEPKOBHOTO
BeH4aHUs. CIIOKHBIN ITyTh YTBEPIKICHHS
XPUCTHAHCKHX TIPEICTaBIECHU O Opa-
Ke, CTporasi M JOBOJBHO OTpaHUYEHHAs
cucreMa OpayHbIX OTHOLICHWH, HMMIIe-
paTuUBHbIE TPEOOBAHUS KacaTeJbHO CO-
OirofieHHs BCEX YCJIOBMH M IOpsJIKa 3a-
KIIFOYECHUS! Opaka M03BOJIMIIO0 YCTAaHOBUTD
Ha Pycu XpUCTHAHCKYIO MU TaK Ha3bIBa-
eMYIO [IEpKOBHYIO (opMy Opaka.

Bropoit nepuoa, amsmwmiics ¢ 1919
o 2003 1., MOKHO ONpPEIENUTh KaK Me-
pUOA TaK HAa3BIBAEMBIX TI'PaKJAaHCKUX
OpakoB. B 3T0T mepmox mpaBoBhIE MO-
CIeNCTBHA BJIEK 3a coOoi Opak JInmb
MPH YCIOBHHM €r0 PETUCTPAllHH B CO-
OTBETCTBYIOLINX TOCYJapCTBEHHBIX
yupexxaenusx. LlepkoBHblif Opak, 3a-
KIJIIOYAIOIMHCS TIOCPEJICTBOM BEHYa-
HUSI, CTAHOBWJICS JIMYHBIM JIEJIOM CaMUX
Opauyromuxcs U 4YacTO HOCHJI «BCIIO-
MOTaTeNbHBIN» XapaKTep, OCTaBasICh
B MCTOPUU B KadeCTBE MHOTOBEKOBOIl
TpagUILIMH.
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Tpernii mnepuox, HauaBHIMICS €O
BcTymienueM B cuity B 2003 . CK Vkpa-
WHBI MOJKHO OXapaKTEpH30BaTh KaK Iie-
pHOJ TpakJaHCKUX OPaKoB, OAHAKO B TO
JK€ BPEMsS €ro MOJKHO ONPEICIHTH KaK
nepuoz paktuueckux Opaxos. Kazanocs
OBI, 2TO B3aMMOMCKIIIOYAIOIINE OTIpee-
neHusi. OHAKO, UCXOJS U3 COAEpPIKAHUS
nerctByromero CK YkpauHbl, ¢ oxHOM
CTOPOHBI, MpEe3yMIIMsA oOcTajach 3a
rpaxIaHCKUMH OpakaMmu, a ¢ Jpyrou —
3aKOH JaJl BO3MOXKHOCTb pean30BaTh
MMYIIECTBEHHbIC IPaBa U 00A3aHHOCTH
CYIIPYTOB JIMIaM, HE PEObIBAIOLIUM HU
B IICPKOBHOM, HU B I'PaJIaHCKOM Opaxe.
Tax Ha3piBaemble (akTHUeCKue Opaku
CTaJH Ha OHY CTYHNEHb C I'PaXAAHCKU-
MU M 3aHSIM MOJHONPABHOE C HHUMH
MOJIOKEHNE KaK B 3aKOHOAATCIBCTBE,
TaKk W B OOIIECTBEHHON XHU3HU. UTO XKe
CII0COOCTBOBANIO MOJOOHOW JBONIOIHUH
U MOYKHO JIM CUHTAaTh MOJO0OHOE COCTO-
sHue Bemied mporpeccom? IlompoOyem
OTBETHTH Ha 3aJIaHHBIIH BOMPOC.

[Ipunsatue Pycplo XpucTHaHCTBa,
cTaBImIero O(UIUATBHOW  pENUTHEH,
3aMEHMBILICH s3BIYECTBO, OBLIO BaX-
HEHIIMM  HMCTOPHUYECKHM  COOBITHEM,
MOBJEKIINM BBEJCHHE BHU3AHTUHCKUX
HOPM CEMEWHOro 3aKOHOAATENIbCTBA.
bpauno-cemeliHpiMu  genamMu, B TOM
YHCciIe U BONPOCAMH YCIOBHH U MOPSA-
Ka BCTyIUICHHs B Opak, 3aHUMaJIach, KaK
u B BuszaHtuu, nepkoBb, objanaBIias
3HAYUTCIILHONU MOJUTHYCCKON M HACH-
HO-PEJIMTHO3HOMU BiacThlo. B mponecce
pa3BUTHS 00IIECTBA OHA TEpsula CBOHU
npusmiernd. B XVIII B. dynkuuto pe-
TYJIHPOBaHUS BOIPOCOB, CBS3aHHBIX C
MpOLEAYPOH 3aKIIOUeHHs Opaka B3s-
J0 Ha cebs rocyaapcTBO, YCTAHOBUB B
XX B. HOBBIE TNpaBHa 3aKIIOYEHHS
Opaka IyTeM €ro TrocyaapCTBEHHON
pPETUCTpPAllMM B COOTBETCTBYIOLIUX TO-
CylapcTBeHHbIX opraHax. Tak, B Tede-
Hue XI — XX BB. UMYIIECTBEHHbIE H
JUYHbIC HEMMYILIECTBEHHBIC INpaBa U
0053aHHOCTH CYNPYroB BO3HUKAJIU HC-
KIIIOYUTEIbHO B pe3ylbrare coOiroze-
HUSL CTPOTOM MPOLEAYPHl BCTYIUICHUS
B Opak, Oyap TO IEpKOBHOE BEHYAHWE,
nub0 ToCyaapCTBEHHAs! PETUCTPANWs, a
WHOTZAa — U TO, U Jipyroe. B cBoio ode-
penb, conepxkanue ct. 74, 91 CK Ykpan-
HBI YaCTHYHO BO3BpAIlaeT COBPEMEHHOE
YKpaMHCKO€ 3aKOHOAATEIhCTBO K SI3BI-
YECKUM TPaJULHIM.

BeiBoabl. 3 coxepxaHus H3no-
JKEHHOT'O BBIIIE MOXHO CZEJaTh BBIBOJ
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0 TOM, 4TO IPU3HAHUE Ha HOPMATHBHOM
YpPOBHE IOPHIMYECKHX MOCIEACTBHI
¢akTryeckux OpayHBIX  OTHONICHHH
HE SBISETCS HOBEIJIOW B CEMEWHOM
npaBe. Ho B To ke Bpemst HeoOXomu-
MO 3aMETHTh, YTO BIIEPBBIC B HCTOPHH
pa3BUTHs 3aKOHOJATENbCTBA ACHCTBHUE
9TOr0 MHCTHTYTa BHEIPEHO OJHOBpE-
MEHHO C JIeficTBHEM HOpM, KOTOpBIE
IIpeayCcMaTpUBaOT roCy/apCTBEeH-
HYI0O perucTpanuio Opaka B KayecTBe
€MHCTBEHHOTO YCJOBUS BO3HHUKHOBE-
HUS TIpaB ¥ O0S3aHHOCTEH CyIpPYyroB
(ct. 36 CK Ykpaunsl). U ecinu B TedueHun
XX B. HEOOXOIUMOCTh NPU3HAHUS (aK-
TUYECKUX OpauHbIX OTHOIICHHUI Oblia
MIpeloTpeiesieHa COCTOSTHUEM Tpak/JaH-
CKOM BOWHBI, Benukoir OTeuecTBeHHOMN
BOHBI, OTCYTCTBUEM TEPPUTOPUAIIBHOM
LEJIOCTHOCTH, OTIININEM MOJUTHIECKUX

PeXMMOB Ha pPa3HBIX TEPPUTOPHUAX OJI-
HOTO TOCYAapCTBa, OTCYTCTBHEM TIOCY-
JapCTBEHHBIX YYpEXKACHUH, OCYIIECT-
BIISIIOIMX PETUCTpPALMIO OpakoB, TO
BBEJIEHUE B JICHICTBHE 3TOr0 MHCTUTYTa
B YCIIOBUSIX HACTOSIIEro BPEMEHHU, Ha
HAIl B3NS, SBJISETCS HeleaecooOpas-
HBIM.

[Ipunarue nooro CK VYkpauHnbsl B
2003 r., OGeccropHO, SIBISETCS 3HaMe-
HaTeJIbHOI BEeXOH B pa3BUTHUU CeMEHHO-
ro TpaBa, OAHAKO HEIb3sI HE OTMETHTH
IIUPOKUHN PsJl KOJLIU3HUH, KOTOPBIE BO3-
HUKIN B PE3yJNbTaTe BBEIEHUS B 3aKO-
HOJIaTeNIbCTBO BHIMIEyKa3aHHBIX HOBEI.
Ha mamr B3misim, WCKIIOYEHHE CTaTeld,
PeryIHpPYIONINX IPABOBBIE MOCIEACTBHS
(akTHIecKux OpauyHBIX OTHOIICHUH, U3
conepxkanus CemeiHOTo KoJeKca YKpa-
HWHBl CTaHET 3aJloroM IOCJIEI0BATEb-
HOCTH, JIOTHYHOCTH M €JUHOO0Opa3us
MPUMEHEHHs] HOPM IIPaBa Ha MPAKTHKE,
MO3BOJIMT M30eKaTh HApyLIEHUH HpaB
CYINPYTOB M 3JI0yIIOTPEOICHUS UMH CBO-
MU IPaBaMH.
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