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SUMMARY

This article is dedicated to research the legal nature, structure and content of the Civil Code of France 1804. The question of the
idea of the Code Napoleon Bonaparte, especially his creation. The basic provisions of the Civil Code of France in 1804, made the
interpretation of regulations. It analizes the instituts of rights, obligations, family relations and inheritance of the Code Napoleon.
Considerable attention is paid to the design of articles of the Code that reveals the level of contemporary projection. Proved that the
structure of the Civil Code of France in 1804 was the result of institutional influence of Roman private law. Clarify the meaning of the
Code Napoleon as a great success of French civil law.
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Crarbs MOCBSAIIEHA UCCIEA0BAHUIO TPABOBOM NPUPOIBI, CTPYKTYPEI U copepxkanus [ paxkaanckoro xogexca @panmun 1804 r. Pac-
CMOTpeHbI Borpockl pasButus uaen Konexca Hamoneona bonanapra, ocobennocTu ero cozaanus. [IpoaHaau3npoBaHbl OCHOBHbIE
nonoxeHust I paxkaanckoro kogexca @panunu 1804 ., MPOBEACHO TOJIKOBAHUE WX MPEINMUCAHUNA. AHATH3UPYIOTCS HHCTUTYTHI IIPaB,
00s13aTeNbCTB, CEMEHHBIX OTHOIIEHUH 1 Hacnenosanus 1o Konexcy Hamoneona. 3nauntensHoe BHUMaHUE 00palieHO Ha KOHCTPYK-
uto crareid Koziekca, 1o3BosisieT BBIIBUTh YPOBEHb TOIJIAIIIHETO HOPMOIIPOeKTHpoBaHust. OO0CHOBaHO, YTO CTPYKTypa [ paxaaHckoro
xonexca @pannmu 1804 1. 6b1a MHCTUTYIMOHAIBEHON BCIIECTBUE BIMSHIS PUMCKOTO TIpaBa. Packpeito 3nadenne Kopekca Hamomneo-

Ha KaK BBIJAIOIIETOCS JOCTHKEHUS (PPaHIly3CKOIl IUBUIIUCTHKH.
KiroueBbie cnoBa: Opanirysckuii rpakpanckuii koneke, Konexe Hamoneona 1804r., kogndukanus npasa.
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Relevance of the subject is that the improvement of mechanisms of
civil control of property and personal non-property relations in Ukraine
makes it necessary to recourse to international legal experience, one of
the most prominent examples of which is the Code Napoleon Bonaparte
of 1804. Moreover, a significant number of principles, norms, institutions
and pandect structure are relevant to that of the current version of the
Civil Code of Ukraine. The study of these aspects of the history of French
private law, to which Ukraine is often compared in the form of government
and territory, undoubtedly, should have an objective reflection in the
development of Ukrainian civil law today.
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G uided by these considerations and
attempts to recreate the historical
and legal reality in the codification of
the civil law of France during the reign
of Napoleon Bonaparte, the purpose of
this article is the study of legal nature,
structure and content of the Civil Code of
France 1804.

As a result of the French Revolution
of 1789, there began a new phase of
social development of France, which
started to build relationships not on feudal
principles, but on the principles of freedom
and equality. This required new legislation
that would reflect the spirit of the era, but
the real results of codification of the basic
branches of law had not been made until
the reign of Napoleon Bonaparte. After a
lengthy discussion in the State Council,
taking into account the comments and
suggestions of Cassation and Appellate
courts, and after passing of the codification
project the specific procedures for its

approval in the legislature, the Act of 30
vantoza XII, (in March 21, 1804) the set
of civil rights laws of France was enacted
under the name of the French Civil Code.
After three years, taking into account the
achievements of Napoleon, as well as the
fact that the Code began to operate in other
countries, this legal instrument was called
the Code Napoleon [2, p. 848].

In jurisprudence a code is considered to
be a systematic legislation that contains the
norms for the specific branches of law and
has the following properties: a high level of
normative array arrangement; the adoption
by the representative body of the state in
the manner of prescribed procedures; is
the result of legislative activities of the
state; has a normative character; regulates
important issues of the relevant areas of
public relations; differs by its inherent
object (type of social relations) and
method of legal regulation; may regulate
relations both within the sector and the
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sub-sector of legislation; produces legal
effects and occupies a leading position in
the hierarchy of legal acts in a particular
branch of law; has the determined shape
and structure, which provides for the
presentation of rules by parts, chapters,
and articles; contains norms that reinforce
the principles of the relevant branch of law
and reflect its characteristics [11, p. 59].

Articles in the codes are placed in
strict logical sequence. Each article has
independent meaning and yet is part of the
code. A fixed code reinforces the general
principles of relevant branch of law and
excludes repetitions and contradictions
between its articles. A significant part of
code necessitates the use of various forms
of categorization in its construction: parts,
sections, subsections, chapters, articles,
paragraphs. Using these techniques
a legislative codification act obtains
necessary harmony, clarity, accessibility,
easiness for use and application [6, pp.
115-116].

The Civil Code of France of 1804
consists of a general introduction, three
books, and 2281 articles. The Books
of Code were structurally divided into
titles, chapters, divisions, and these,
subsequently, into articles. The Books
were formed by objective criteria, thus
they gained the following names: Law
of Persons, Law of Property and Various
Types of Property, Law of Acquiring
Property. This structure corresponded to
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the system of Roman private law: persons,
things, obligations, inheritance [10, p.
392]. Given these factors the structure
of the Civil Code of France of 1804
can be regarded as a classic example of
institutional building of the code.

The  institutional system  of
codification takes origin from ancient
Rome and its author was the then attorney
Guy. He wrote the famous Legal work
«Institutions», which consisted of three
treatises: about persons, about things,
about civil complaints [7, p. 131]. Thus,
the institutional system provides for the
division of code by parts according to
objective criteria without separating out
the general part. Alternative institutional
system is a pandect codification system,
which provides for general and special
parts of code [6, pp. 115-116]. Its name
comes from the Digesta or Pandectae of
the Emperor Justinian. The Digesta were
central for Justinian's legislature, and
consisted of 50 books, which in turn were
divided into titles and fragments [5, p. 63].

The level of legal technique, reflected
in the Civil Code of France of 1804, was
quite high for the time. Structure of code,
the construction of its rules became the
best examples of European rule-making
projection of the nineteenth century.
Although, at that time there was not yet
so usually used today distribution of parts
of the Civil Code into the institutions, but
the first steps in this direction have already
been made. Articles of the Code Napoleon
were built concise, informative, and
mostly contained only the disposition of
legal rules that is also characteristic of the
modern civil code. Sanctions usually were
not installed by code with the exception of
the rules on civil death and some others.
Also, quite rare articles contained the
hypotheses of legal rules. As an exception,
we can cite art. 1361, which states: «if a
party refused to take the oath that should
be made accordingly to the law,... then
that party loses the right to claim in court»
[8, p. 468]. The emergence of a blanket
disposition articles — those that refer to
other regulations — in the Code Napoleon,
can be placed among the successful
methods of legal technology. For example,
art. 717 provided that the legal regime of
ownership of movable things in the sea,
thrown into the sea shore objects, plants,
and herbs that grow on the beach, was
determined by special rules [4, p. 49].

Introduction (introductory title «About
announcement, effects, and application of
rules in space») to the Civil Code of 1804
consisted of 6 articles. They discussed
the general conditions of discharge
of regulations set out in the Code, its
guarantees, and judicial protection of civil
rights. Thus, art. 4 of this Code stated that
a judge who refused to consider the civil
case on the grounds that the legislation
does not contain appropriate provisions
should be brought to legal liability as one
that precludes from the administration
of justice [8, p. 259]. Apparently, the
legislator in this way allowed judges the
use of other sources of law, especially
legal practices.

Book One, which was called «Of
Persons» determined the legal status
of subjects of civil legal relations and
consisted of ten titles. At the heart of
the legal status were situated principles
generated by democratic revolution —
freedom and equality. Rights, set out by
the Civil Code, were distributed according
to its provisions to «all Frenchy, thus,
were not applicable to foreigners. The
loss of all civil rights (including loss of
property) could occur as a result of the so-
called «Civil death», which was a special
punishment for the criminal law used
in that time. It should be noted that the
Civil Code of 1804, despite its democratic
nature, did not made equal the rights of
men and women. Thus, women were not
allowed to be witnesses at the conclusion
of civil status actions, wills, and more. The
disadvantage of the Book One of the Civil
Code of 1804 was also the fact that it did
not contain the concept of a legal person,
thus the subjects of civil legal relations
were individuals only [10, p. 392].

A separate unit of legal rules in
the Book One were articles governing
marriage and family relations, because
they were devoted 5-10 titles. Art. 144 of
the Civil Code set the marriage age for
women at 15 years and at 18 for men [8, p.
316]. For marriage there was required the
presence of free consent of both parties.
Man upon reaching the age of 25, and a
woman — until she is 21-year-old, could
not marry without parental consent [9, p.
143]. Art. 212 placed on participants of the
marriage the duty of mutual loyalty, care,
and support [8, p. 323].

Husband was required to support a
wife, to take care of her, and protect her
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interests. Wife had to obey her husband and
his decision about their place of residing
and move. A married woman, without the
consent of her husband, did not have the
right to take part in court, except the cases
when she was engaged in legal liability. A
man had the right to divorce unilaterally in
case of faithlessness of his wife. Instead, a
wife could divorce when her husband kept
a mistress in their common home. Both
parties had the right to require divorce
in case of property abuse, ill treatment or
grave abuse of another spouse. Although
the property of a married couple was
considered to be a joint property of the
spouses, only the husband could take
charge of it. Illegitimate children had
no rights by the Code Napoleon; in case
of their adoption, they acquired certain
rights but unequal to the rights of children
born in the wedlock [10, p. 393]. The
Code had also regulated the relations of
guardianship.

The Book One of the Napoleonic Code
ended with the articles on court adviser.
He was appointed by the court for wasteful
people to limit their expenses. Without
the permission of the court adviser a
spendthrift had no right to perform any
transactions of material nature [8, p. 361].

The Book Two of the Civil Code of
1804 under the title "Of Property and
Various Types of Property" defined legal
regime of managing property rights —
the rights of ownership, possession, use,
servitudes, etc.. It consisted of four titles.
Unlike the pre-civil rights French Civil
Code of 1804 divided the property into
movable and immovable. Since one of
the objectives of the French Revolution
was to strengthen the legal protection of
private property, the legal institution of
property in the Code Napoleon was in the
forefront of all property rights. Art. 544
of this document defined property as the
right to use and manage things in the most
absolute manner. In this Code regulation
legislators legally reinforce the immunity
and inviolability of property rights. An
exception to this principle was seizure of
property for reasons of public necessity
with adequate and prior compensation.
Existing of right to own things generated
the ownership of its fruits and belongings.

Art. 522 provided that «Ownership
of land includes ownership of what is
above, and what is below» [3, p. 551].
Consequently, this meant that the land




owner becomes full and absolute owner of
all natural resources found on his site. The
Code Napoleon distinguished three types
of property depending on the subjects of
law: 1) individual, 2) the state or the public,
and 3) communal. Totally four groups of
things were distinguished: 1) property
itself (land, house); 2) things that belong
to the property for its purposes (furniture,
livestock, etc.); 3) other moving things; 4)
especially valuable moving things (money,
jewelry, private documents, collections)
[1, p. 499].

The third title of the Book Two of
the Civil Code of 1804 defined and
distinguished such property rights as
ownership, use and accommodation.
According to art. 578 an ownership
meant the right to use the thing that was
owned by another person, in a way its
owner does it, but with preservation of its
integrity [4, p. 27].

Many articles of the Book Two of the
Napoleonic Code of 1804 was dedicated
to servitudes. This document in art. 637
defined servitude as the owner property's
burden imposed on it to give other subjects
the opportunity to use it. According to the
Civil Code the servitudes were divided
into servitudes of things and personal
servitudes, set by law and under contract
[10, p. 395].

The Book Three of the Code
Napoleon was the largest by dimention
(XIX titles and 1571 articles) and was
entitled «Modes of Acquiring Property».
It reinforced the inheritance and contract
as the main conditions of acquiring
property rights. Thus, first of all, it
had regulated relations of inheritance
and contract law. In addition to these
two main modes of acquiring property
rights the Code also provided: joining or
entering your property by another thing,
as a result of prescription ownership, etc.
[9, p. 145].

The Book Three began with the general
provisions. They identified a variety
of general rules concerning property,
including such that had no owner. Art.
713 of the Civil Code of 1804 established
that the things that did not have owner
belonged to the property of French people.
Among interesting provisions there were
those of acquiring property rights over the
treasure, which were obtained by a person
who found it on its land. When the treasure
was found by another man, it was divided

in half between that person and the owner
of the land [8, p. 387].

The Civil Code of 1804 contains many
rules of inheritance. Thus, Art. 718 stated
that heritage opens in case of biological
or civil death of the testator [4, p. 49]. It
established two types of inheritance: by
the law and by the testament. Inheritance
by the law meant the property of the
testator being inherited by his children
and wife (husband), and in their absence
— the property was inherited by
relatives of a descending or ascending
line. Interestingly, the Napoleonic Code
under inheritance by the law prescribed
hereditary queue up to the twelfth degree
relatives [12, p. 333].

Upon inheriting of property by
relatives of further queue, the property
was divided into two equal parts: one part
for the relatives of father line, the other —
for the relatives of mother. Among those
who had no right to inherit the property
were the persons convicted of causing
death of the testator or those who made an
attempt on his life; those who slandered
about committing crimes by the testator;
adult heir who had information about
testator's murder and did not report it to
the authorities. Extramarital children upon
inheriting under the law, had the right to
inherit only half of that part of the property
that was inherited by the children born in
wedlock. However, this could happen only
in case of their adoption by the parents,
and if this was not done, they had no rights
to inherit the property [10, p. 395].

According to the Napoleonic Code
testaments were divided into three types:
private (written by the testator's own
hand and containing his signature), public
(drawn up by notary in designated form),
and covert [8, p. 111]. Although the French
Civil Code of 1804 significantly expanded
freedom of the will, it still did not allow to
bequeath all property as it was in England.
If the heir was one child born in wedlock,
he had the right to bequeath half of his
property, if two children — one third of
the property, and if three or more — only a
quarter of the property. The property that
remained in the legitimate share of the
estate, was equally distributed among the
children of the testator [10, p. 395].

Most of the rules of the Book Three
of the Napoleonic Code were devoted to
binding relationship. These rules were
noticeably influenced by Roman law. Art.
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1104 formulated the following definition
of the contract: «an agreement where
one party or more persons undertake to
another or several others obligation to give
something, to do something or not to do
something» [8, p.436]. The basic principles
of contract law were freedom of contract,
equality of parties of the contract, making
it voluntarily, and compulsory execution.
When the contract was compiled under
the influence of abuse or fraud, as a result
of a mistake or misunderstanding, it was
considered invalid.

The subject of the contract could
consist only of the things that were not
removed from the circulation and were
defined by generic or specific signs. Civil
Code regulated various types of contracts:
of sales, barter, loans, rent, deposit and
sequestration, and others. It also regulated
a marriage agreement, which had to be
drawn up before marriage, and after it
could not be changed. Code Napoleon
reinforced such methods of obligations
as mortgage, pledge, etc.. Agreement
could establish civil liability for non-
performance or improper performance of
the obligation. In case of violation of the
obligation counterparty has the right to
demand not only compensation but also
the payment of lost benefits.

Important role in the Book Three
of the Code was dedicated to rules of
prescription. The general limitation period
was set quite high, to 30 years. In the
legal relations relating to real estate the
limitation period was 10 years, and if the
owner resided in a different county than
his/her real estate — 20 years. The architect
and contractor were responsible for the
objects they built during 10 years [10, pp.
396-397].

Thus, the historical and legal analysis
of the structure and content of the Civil
Code of France of 1804 proves embodiet
in it high level of contemporary legal
thought based on Roman law and
supplemented by democratic achievements
of French Revolution. By the type of its
construction, the Code belonged to the
institutional model of codification, had a
complex structure that corresponded to
the multifaceted social relationships that
governed it. It should also be noted that the
content of legal regulations, reinforced in
the Code Napoleon, was a clear expression
of ideas and interests of the contemporary
era, where freedom of contract and the




inviolability of property became the basis
of civil society and economic progress.
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BJIVSTHUE MOJIMTAKYU NEPECTPOMKM
HA PACTIAJ CCCP

B. CKOMOPOBCKWIA,
KaHJIMJIaT MCTOPHYECKHX HAYK, JOLEHT, IPOPEKTOP 0 HAY4HOi paboTe
HNBano-®pankoBckoro ynnsepcurera npasa uM. Kopousi Jlannaer I'asmnkoro

SUMMARY

The article describes the actual problems of state forming history in the USSR at
the final stage of the Union existence. Chronological borders of the research include
1985-1991 — the period of political and economical reforms known as “Restructuring”.
Particular attention is paid to the national question, and ignoring it at the turn of the
1980-1990 it became a significant cause of the failure of perestroika. Detailed analysis
of the sources and scientific literature prove that the politics itself caused the aggravation
of political crisis in all spheres of social life which finally resulted in the USSR
disintegration.

Key words: Soviet Union, Restructuring, Publicity, democratization, CPSU, party
governance, transformation processes, national movements.
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CraTbsl TOCBAIIECHA aKTyaJIbHBIM Tpo0iemMam ucropuu rocyaapcrseHnocta CCCP
Ha 3aBEPIIAIOIIEM JTalle CYIECTBOBAHUS COIO3HOMN JiepxaBbl. XPOHOJIOIHYECKHE PAMKH
HCCIeIOBaHMs 0XBaThIBAIOT 1985-1991 rT. — mepuon oCyImiecTBICHNS MOTUTHICCKUX 1
9KOHOMHYECKUX pedhOpM, U3BECTHBIX I10]] HA3BAHUEM «IepecTpoiikay. [Ipoananusupo-
BaHbl OCHOBHBIC 3aJa4i M LIEJIU TOJUTHKH MEepecTpOHKH; packpbita poib M. 'opba-
4yeBa B ONpeeeHHN Kypea U crenuduky pedopM; 1aHa XapaKTepUCTHKA PUYHHAM,
kxotopbie npuBenu kK pacragy CCCP. Ocoboe BHUMaHUE yIenseTcs HAIMOHAILHOMY
BOIIPOCY, UTHOPHPOBaHKE KoToporo Ha pyoexe 80-90-x romo XX cToneTus craio cy-
IIECTBEHHOM MPUYMHOMN MpoBaJia nepecTpoiku. Jloka3plBaeTcs, YT0 UMEHHO TOJUTHKA
MePeCTPOUKH MpUBesia K 000CTPEHUIO KPHU3KCa BO BceX cepax jKU3HU OOLIeCTBa, YTO
MTOBJIEKJIO, B KOHeuHOM ntore, pacnag CCCP.

Kurouessie ciioBa: Coserckuit Coro3, nepectpoiika, IIacHOCTh, JEMOKpaTH3aIINs,
KIICC, napruiiHOe pPyKOBOACTBO, TPaHC(OPMAIMOHHBIE MPOLECCHI, HAIIMOHATIbHBIC
JIBHKCHUSL.

Ilocmanosxka npoonemvl. Ilpucmynas K nonumuke nepecmpoiKu,
coeemcKoe pyKoGoOCHI80 NIAAHUPOGATIO OOHOBPEMEHHO Peuiuntb npoonemovl
RPOWNIO20 U CHOPHBIE 6ONPOCHL COBpeMeHHOcmu. B uacmmnocmu, uenvio
pedhopmbl 0bLIO UIMEHEHUE cUCmeMbl YRPAGNEeHUA U pehopmuposanus
MOMANUMapHo20 KOMHIEKCA RO HARPAGIEHUI0 OMm UOeU COUUANUIMA K
uoeanamoemoxpamuu. /Ina3mozo niaanupoeanocs, umoodvi 0emokpamuyecKue
RpUnYUNGL Nle2iu 6 OCHO6Y MPAHCHOPMAUUOHHBIX NPOUECCO8 HA
meppumopuu CCCP. Bmecme ¢ mem, Kypc Ha 0eMOKpamu3ayuio, pazsumue
2NIACHOCMU CO30aANU YC08UA ONA N1e2aU3aUUU NPOMUGOPE U, A UMEHHO,
6 OMHOWEHUAX COIO3HO20 UEHMPA U Pecnyonux. Imo cnocodcmeosano
HApACMAHUI0 YEHMPOOEHCHBIX MEHOEHUUI 6 CmpaHe, 4mo, 6 KOHeYHOM
umoze, npugeso K ee pacnaoy.
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AKTyaJ‘ILHOCTL TeMbI HCCJIeI0-
BaHHUA 3aKIIF0YACTCS B TOM, YTO
¢ 1985 r. pyKOBOICTBO COBETCKOW CTpa-
HbI BBEJIO MacmITabHbie HpeobOpa3oBa-
HUs1, KOTOPBIE OXBATHIIA BCE CEPhI KH3-
HU COBETCKOTO 00IIecTBa W IMOIYYHIH
Ha3BaHUe «repectpoiika». ITocieacTeu-
SIMH peopM cTall pacraj eAMHOro rocy-
JIApCTBa, YTO CYIICCTBEHHO MOBIHSLIIO Ha
JKU3HB JIOJEH BO BCEX OBIBIIUX COBET-
CKUX pecryOiuKax: OH pasjiesinil rocy-
JAPCTBEHHBIMH I'PAHUIIAMH TEPPUTOPHIO
HEKOTJ]a EIMHOTO TOCYyAapcTBa M TeM
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caMbIM pa3eNIWI MHOTO HapoJoB, Mpo-
JKUBABIINX HA 3TOW TEPPUTOPHH, OH OT-
KPBII ITyTh K paAUKaIbHOMY HU3MEHEHUIO
MOJUTUYECKOTO M COLUAIbHO-?KOHOMHU-
YECKOT'0 MOpsiJIKa Ha BCEM IPOCTPAHCTBE
OBIBILIETO COIO3HOTO IOCYAAPCTBA.

ITo sT0ii Mpobnemarike 0CHOBATEb-
HBIMHU HCCIEIOBAHMSIMH OTMEYaroTcs
K. Bpyrenn, E. Bonrun, M. T'ennep, A.
Janunos, 1. dparyuckuit, B. UBkun, T.
Kayns, C. Kynpunuknii, b. JleBanos, .
Osuap, B. Illeitnuc u apyrume. OmHako
Ha CETOJHSIIHUI JIeHb MPAKTHIECKH OT-
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